t 
M 4 eae VA 


ALL INDIA REPORTER 


1974 


A | T eos [ Yol. 8]: 


SUPREME COURT SECTION 


THE `, 294 mur 





wiri OOMPARATI ve TABLES FOR 


` (1) SUPREME COURT REPORTS 
(2) SUPREME COURT. JOURNAL 
(3) SUPREME COURT OASES 

(4) SUPREME COURT DECISIONS 





CITATION : A. I. R. (61) 1974 SUPREME COURT 
"Pages 1121 ‘to 2368. 





- Published by | 
‘D. v. CHITALEY for All India Reporter, Ltd.,: 
Head QJ fies } Medows House, Negindas . Masier Roed, Fort Bombay (India Yo 
Branch Of fis : i Congress Nagar, Nagpur me )e 


Lll correüpondenco to be addressed to:—, . 
AM India Reporter Lid, (Post Box Ro, 209); NAGPUR 13, 


Printed by D. V, CHITALEY at the A; I. R. Rotary Printing Press and by Laxmanreo 
Mahale, Secretary, Press Workers Auodyogic Sabkari Sanstha Ltd. at tHe All India 
Reporter Press, and Published by D. V. CHITALEY, on behalf of and in the 
name of the All India Reporter Ltd., at Congress Nagar, Nagpur, : 


( All Rights Reserved. ) 


SUPREME COURT OF INDIA 
1974 


CHIEF -JUSTICE : 
The Hon’ble Mr. Justice A. N, Ray. . 


PUISNE JUDGES: 
The Hon’ ble Mr. Justice P. Jaganmohan Reddy. 


a à D. G, Palekar (Retired on 3-9-74). 

» n H. R. Khanna, 

" „` K.X. Mathew, | 

à » M.H Beg. © 

5 "ds S. N. Dwivedi (Expired on 8-12-74). . 

A » Y. V. Chandrachud, 

- » A, Alagiriswami. 

ee. » PN. Bhagwati. ` 

= ^» V, R. Krishna Iyer. 

" á Parbati Kumar Goswami. 

m » R.S. Sarkaria. 

" iz A. C. Gupta (From 2.9.1974). 

^" »  N.L. Untwalia (From 3-10-1974), 
ATTORNEY-GENERAL : 

Shri Niren De. 

SOLICITOR-GENERAL : 


Shri V. Lal Narain Sinha. 


ADDITIONAL SOLICITOR : 
Shri F. S, Nariman. 


REPORTER : 


Shri Surjit Singh Chadha, Advocate, Supreme Court of India, 


EDITOR: \ 
Shri S, APPU RAO, z.a., BL, Advocate (Madras), Chief Editor. 


1974" P. Ex-S. Co-op. T. F. S. v. State of Haryana 


AIR 1974. SUPREME COURT 1121 
' (V 61 C 211) 


: (From: Punjab and Haryana) f 


M. H. BEG, Y. V. CHANDRACHUD 
AND V.R. KRISHNA IYER, JJ. 
Civil Appeals Nos. 1285-1289 of 1972: 
M/s. Prem . Ex-Serviceman (Co-op. 

Tenant Farming Society Ltd., Appellants 

v. State of Haryana and others, Respon- 

dents. . 

Writ Petns. Nos. 829-881 of 1978 and 
232-233 and 237 of 1972: 

The Helwa - Ex-Serviceman Co-op. 
Tenant Farming Society etc., ete, Peti- 
tioners v, State of Haryana, Respondent. 

Writ Petns: Nos. 221 and 238 of 
1972 o0 17 

. Kamalpur Gitalpur  Ex-Servicemen 

Có-op. Farming Society Ltd., Petitioners 

v. State of, Haryana and others, Respon- 

dents. ' l 
Civil Appeals Nos. 1285-1289 of 1972; 

Writ Petns. Nos. 829-831 of 1973 and 

239.983 and 237 of 1972; Writ Petns. 

Nos. 221 and 238 of 1972, D/- 11-4-1974. 


Index Note: — (A) East Punjab Uti- 


lization of Lands Act (88 of 1949), Sec- 


tion 5 — Dispute as to provisions under 
which leases were given — Collector has 
no power to pass.orders directing dis- 
possession. 


Brief Note: — (A) Where it was not 
clear under which provision the land in 
suit was allotted to the alleged lessees, 
at the very threshold the power of the 
Collector to proceed under the Act is 
.challenged and the orders of the- Collec- 
‘tor directing dispossession from the lands 
in suit could not be upheld. It is true 
that the Act does not give power to the 
Collector to adjudicate. on questions of 
right and.title where these roperly and 
really arise. Nevertheless, the Collector, 


when proceeding to take steps under the. 


Act, must determine the source and ex- 
tent of his power and jurisdiction, where 
these are questioned, so as to decide whe- 
ther the Act relied upon by a party be- 
fore him could be applied at all: Where 
there were conflicting . assertions and 


pieces of evidence which were difficult . 


to reconcile with each other, proceedings 
ünder the Act could not be taken against 
the alleged lessees so long as it is 
not decided that the lands in their pos- 
session are still governed by the provi- 
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sions of the Act relied upon: AIR 1973" 
SC 710, Disting. (Paras 6, 7) 

Index Note:— (B) East Punjab Uti- 
lisation of Lands Act (88 of 1949), Sec- 
tion 5 — Orders by Collector — Appeal 
from to Supreme Court under Article 136 


of the Constitution. — Maintainable. 
(X-Ref:— Constitution of India, Article 
136.) (Para 2) 

Index Note:— (C) Evidence Act 


(1872) Section 21 — Value of admission. 

Brief Note:— (C) It is ` well settled 
that the effect of an alleged admission 
depends upon the circumstances in 
which it was made. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1978 SC 710 = (1978) 2 SCC 

898, Dasaudha Singh v. State of 
Haryana 

The Judgment of the Court was deli- 
vered by i 

BEG, J.:— There is a batch of five 
Civil re by Special leave and an- 
other of eight Writ Petitions by Ex-Ser- 
vicemen Co-operative (Tenants) Farming 
Societies before us raising common ques- 
tions of fact and law so that they can 
be disposed of by a single Judgment. U 

9; The Civil Appeals are filed 
against the orders of the Collector, Kai- 
thal, dated 25-4-1972, directing that an 
area of 230 acres of land assumed to have 
been leased to the members of the ap- 
pellant Societies under the East Punjab 
Utilization" of Lands Act, 1949, (herein- 
after referred to as ‘the Act), in 1952, 
for 20 years, should: be handed over to 
the rightful owners by the Pattedars as 
the period of their leases has expired. A 
preliminary objection to the maintainabi-|. 
lity of the appeals under Article 188 ofl. 
the Constitution against the orders of the 
Collector is not substantiated by citing 
any authority of this Court. Moreover, 
there are also Writ Petitions under Arti- 
cle 82 of the Constitution questioning the 
power of the Collector to deprive the 
petitioners of their. alleged fundamental 
right to hold land in their possession 
until dispossessed in accordance with law. 
We, therefore, overrule this technical ob- 
jection. : ` 

3. Apparently, the Collector's 
orders were made on the assumption that 
the High Court of Punjab and Haryana 


. had already decided that Pattas were 


given to the members of the tenants So- 
cieties under the Act and that the owner- 
ship of certain persons over the lands 
leased to the members of the appellant 


1122 S.C. 


'Societies was established and was subsist- 
ing at the time of the order, We have. 
not been shown any judgment of any 
Court where these questions have been 
canvassed and determined. All that the 


learned Counsel for the Respondent.State + 


could submit is that, from certain state- 
ments made on behalf of Co-operative 
Societies, it should be inferred that 
Pattas were given in 1952 under the Act 
-to the members of these Societies because 
they expired 20 years afterwards in 1972 
which was the maximum period for which 


leases could be granted under Section 5 : 


of the Act. It may be that the members 
of the Co-operative Societies had made 
some admissions the nature and effect of 
which require examination. It is well 
settled that the effect of an alleged ad- 
mission depends upon the circumstances 
in which it was made. We are.unable 
to go into these questions until they 
have been fully and properly investigated 
by an authority empowered to, consider 
them. 


4.. It appears that no leases were 
produced by anybody before the Collec- 
tor or anywhere else. This distinguishes 
the present case from the- case of Dasau- 
dha Singh v. State of Haryana and Har- 

ana Co-op. Multipurpose Society v. Col- 
ector of Kaithal, AIR 1973 SC 710, re- 
lied upon on bebalf of the Respondent 
State, whére there was no disputed ques- 
tion about the enactment under which 
the admitted leases were given. The 
peculiar feature of each case before us, 
whether under appeal or' on a Writ Peti- 
tion, is that there is no Patta or lease 
forthcoming. It is denied by the appel- 
lants and by the petitioners in each case 
that either the lànd was given to them 
under the East Punjab. Land Utilization 
Act of that the alleged owners to whom 
the land was directed to be handed over 
have any right or title left at all even 
if they had any at any time. I 

5. Moreover, an affidavit has been 
filed on behalf of the State of Haryana 
showing that a good deal of land in dis- 
pute vests in the Gram Sabhas or Pan- 
chayats. If this is so, it is difficult for us 
to understand how .-an order could be 


made for the handiüg over of the posses- ©: 


sion of this land to the assumed private 
owners who are named in the order. 


0. After having ` been taken 
through the provisions of the Act, we' 
find that the provisions for eviction could 
only apply to cases where it is clear or 


[Prs. 3-6] P. Ex-S. Co-op. T. F. S. v. State of Haryana 
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there is no dispute that the person to be 
evicted was a lessee under Section 5 of 
the Act. In the instant case, the learned 
Counsel for the alleged lessees points out 
that there were a number of enactments 
under which the . land could be given. 
They were said to be: Colonization of 
Govt. Lands Act, 1912; the East Punjab 
Displaced Persons Resettlement Act, 1949; 
East Punjab Reclamation of Land Act, 
1941; and, the Security of Land Tenures 
Act, 1058. Certain rules were also said 
io have been made in 1897'for utilization 
of waste land in Punjab.. It was not clear 
under which provision the land was al- 
lotted to the alleged lessees. Hence, at 
the very threshold, the power of the Col- 
lector to proceed under the Act is chal- 
lenged. It is true that the Act does not 
give power to the Collector to adjudi- 
cate on questions of right and title where 
these properly and really arise. Never- 
theless, the Collector, when proceeding 
to take steps under the Act, must deter- 
mine the source and extent of his power 
and jurisdiction, where these are ques-| 
tioned, so as to decide whether the, Act 
relied upon by a party before him could 
be applied at all. This is a question on 
which there are conflicting assertions and 
pieces of evidence which seem difficult to 
reconcile with each other. . Hence, we 
think that these are fit cases in which 
the Collector may himself go-into the 
following questions before passing any 
further orders. 

1. Was the possession of any of the 
lands in dispute taken by the State- Goy- 
ernment under the Utilization of Lands 
Act and Pattas duly éxecuted under Sec- 
tion 5 of the Act in favour of the alleg- 
ed lessees? 

2. Were any proceedings for award- 
ing compensation under Section 4 of the 
Act taken in respect of the land alleged 
to have been leased, and, if so, on what 


-basis were the persons dispossessed com- 
.pensated P 


In other words, are there 
grounds to believe that the persons to 
whom the lands were directed to be 
handed over were no longer owners? 

8. If no legally valid leases were 
executed in favour of the alleged lessees, 
what could be their legal status and 
rights by reason of long possession P 

4.. What was the nature of the claims 
to any land put forward by the Gaon 
Panchayats P 

5. Is this a case in which the Col- 
lector can interfere or pass any order 
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under any provision of law or should the 
matter be left to be decided between the 
alleged lessees, the alleged private owners 
and the Panchayats by such other legal 
proceedings as may be open to them for 


the purpose of getting their claims ad- - 
judicated upon? - ; 
OT e result is that we allow the 


appeals and Writ Petitions before us and 

quash the orders of the Collector direct- 
' ing dispossession of ‘the appellants and 
the petitioners- from the lands occupied 
by them, and we order that no further 
proceedings under the Act be taken 
against the alleged lessees so long as it 

not decided that the lands in their 

ssession are still governed by the pro- 
visions of the Act relied upon. In the 
circumstarices of the case, the parties. 
will bear their own, costs. 3 
ES Appeals and petitions 





i 5 e allowed.. 
t * 
` AIR 1974 SUPREME COURT 1123 
Mtas (V 61 C 219). " 
(From: Patna) 


} K EK MATHEW | AND 
s A: ALAGIRISWAMYI, JJ. | 
' The Bihar State Board of Religious 
Trusts, Appellant v. Bhubaneshwar Pra- 
sad Chowdhary and another, Respon- 
dents. QYPE : 
. Civil Appeal No. 1871'of 1967, D/- 
9-4-1974. ' we ^ 
Index Note: — (A) Bihar -Hindu 
Religious Trusts: Act (1 of 1951), Sec- 
tion 2 (g) — Religious endowment — 
‘Public or private — .Determination of. 
Brief Note: — (A) Two brothers by 
the deeds of dedication completely di- 
vested themselves of their 
a temple. By the deeds the executors 
and the members of their families were 


to be shebaits and managers but they... 


were subject to the control. and superin- 
tendence of five panchas who weré, ab- 


solute strangers to the family. The idol: 


was installed not within the residential 
precincts but in a separate building. 
There was also a provision for appoint- 
ment and removal. of pujaris. : 

Held that this dicas indicated that 
the members of the public were asso- 
ciated with the management of tlie tem- 
ple and it had a public character. "There 
was therefore a religious trust. AIR 1957 
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"to the above mentioned temple: B 


roperties to : 


' of the executants.”.-The panchas 


B. P. Chowdhary [Prs. 1-2] S.C. 1123 


SC 183, Considered; AIR 1940 PC 7, Dist- 


ing. Decision of Patna High Court, re- 
versed. (Paras 8, 9) 
Cases Referred: Chronological Paras 


AIR 1957 SC 183 = 1956 SCR 756, 
Deoki Nandan v. Murlidhar 


' AIR 1943 Pat 185 = ILR 21 Pat 


815, Ramsaran Das v. Jai Ram Das 8 
AIR 1940 PC 7 = 67 Ind App 1, 
Bhagwan Din v. Gir Har Saroop 8 


(1875) 15 Beng LR 167 = 23 WR 
458, Delroos Banoo Begum v. 
Nawab Syud Ashgur Ally Khan 8 


The Judgment of the Court was deli- 
vered by. : 

ALAGIRISWAMI, J.:— The question 
for decision in this appeal is whether the 
temple of Shree Maharaja Ram Janki 
Lacchuman Maharaj.in the village of 


Mauza Deogan in the State of Bihar is -. 


a religious trust within the meaning of 
the term in Section 2, clause (1) of the 
Bihar Hindu Religious Trusts Act, or a 
private endowment. E 


2. Two brothers, Ram  Adhikari 
Choudhary and Ram Lochan Choudhary, 
and: Aníir Prasad Choudhary, son of their 
brother, for himself and as guardian of 


' Ramakant Prasad Choudhary, who were 
‘all: members of a joint Hindu family exe- 


cuted ,on 17-6-1921 a samarpannama by 
which they dedicated certain ' properties 
that 
deed of dedication they completely. di- 
vested themselves of any interest in the 
properties except that they and tlie mem- 
bers of their families were to be she- 
baits. By the Same deed five persons, 
who were absolute strangers to the family, 
were apporre panchas “to take the ren- 
dition of account of the income and ex- 
penditure from the manager, shebait for 
the time being year after year.‘on the 
death of the executants. ...... If in the 
opinion of the said panchas the manager 
and shebait for the time being be found 
(illegal) and extravagant orthere he any 
loss in respect of the income of the dedi- 
cated. property or the dedicated property 
which is at present. ór be acquired in 
future, in that case they should discharge 


''the manager shebait for the time being 


and (appoint) other deserving manager, 


. Shebait, who be deemed according to the 


conditións mentioned above, in his placa 
from among the members of the family 
wera. 
given power to fill-up vacancies in theiy 


MY 
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[Prs. 3-7] 
8. © On 7-12-1928 Ram Adhikari 
Chondlary alone, executed ^ another 
samarpannàma endowing some further 


properties in favour of the temple, con-: 
terms as in the pid 


taining similar 
samarpannama; but in place of five 

chas mentioned in the earlier dee js 
appointed a fresh set of five panchas, of 
whom only one belonged to the earlier 
set of panchas. In this deed also it was 
provided, that "if any future shebait fails 
to manage the dedicated properties, ar- 
range: ragbhog to the aforesaid: deities 
properly, show negligence, spoil the pro- 
perty, and incur (un)-necessary 
the said panchas 
dismiss the said shebait and appoint an- 
other one’ out 
family of me, the executant, who happens 
to be Honest and capable.” 

4. On 14-7-1934 Ram Adhikari 
Choudhary executed another deed called 
‘ekrarnama’. referring to the fact that he 
-had- adopted Bhagwat Prasad ‘Choudhary, 
.the present first respondent, and that he 
hag bea appointed shebait and manager 
of all the dedicated properties covered 
by the earlier two .Samarpannamas. 
also directed that "the ‘stipulations “con- 
tained in the samarpannama dated the 
7th Decémber, 1928 in respect, of main- 
tenance’ of account of income and: expen- 
diture-of the dedicated property, shall 


-hold good’ in respect of the management . 
of the dedicated property and mainte-* 
nance ‘of the account of income and ex-. 


penditure.” He: mentioned nothing about 
the parichas mentioned  in.the earlier 
deed, but provided that “as (to) the ap- 
pointment of shebaits in future, the prac- 
tice to be followed will be that the she- 


bait in office shall be fully competent to: 


(appoint) during his lifetime or. that after 
him he who amongst his sons be alive 
and most capable shall be appointed she- 


bait .of the said deities one after another: 


In case there be no male issue in the 
family of the shebait in office, firstly, 
amongst the male.issue ọr in case there 
be no capable man amongst the children 
of the’ aforesaid persons, the shebait in 
office shall be competent to appoint a 
shebait amongst the children of my cou- 
sin (father’s: . brother’s sons) brothers; 
deemed to be capable. . 


‘appoint a shebait from the family of 
other persons." ^ 


5. It is unnecessary for the pur- 


pose: of this case to go into the question 
whether by executing the samarpannama 


Bihar S. B. of R. T.'v. B. P. Chosdhidis 


: away with the provisions 


expenses,’ 


‘The only power 
- will be competent. ta. 


` the family thereafter had was to.be she- 


of the.members of the 


He 


' was situated within 


_ the founders, nA 


` . purposes. 


But the shebait 
in office is and shall not be: competent to - 


ALR. 
of 7-12-1928 and ekrammama of 14-7-1934 
Ram Adhikari Choudhary was competent 
to change the provisions of 1991 docu- 
ment. It is not even clear whether by | 
this document he had intended to do 
contained in 
the earlier documents regarding the pan- 
chas and their powers. Be that.as it may, . 
we' are of opinion that the main point ‘re-. 


pps all these documents is the fact 


at the executants had completely divest- 


'ed themselves of any title to or interest | - 


in.the dedicated properties which there- 
by. became the properties of the deity. 
which the members of : 


baits and managers of the temple, . i 
-6. The Subordinate “Judge who 


. tried this suit considered that the 1921. 


document created a.trust in- which. fhe 
public weré .interested. But in this“ to. 
some extent he seems, to have been Na 
Dd by a wrong reading of Section ` 
2 (g) (i) of the Act, especially the words 
“to participate in any religious or chari- 
table ministration under such trust" He 


- mistook the word ‘ministration’ -to bé ‘ad- 


ministration’. . The difference between . 
the words would make.all the difference. 
as to whether any member of the pub-: 
lic could be said to be interested in the: 
religious trust. We have called for and 


‘perused the copy of the Act as printed 


in the ófficial publication and - we" find 
that thé word used is 'ministration and 
not ‘administration’. ^ The question for 
decision in this case, therefore, has to be 


decided on the grounds other than the .' 


supposed presence of.the word. 'admin- . 


‘istration’.in Section 2 (g) (i). 


7. The leaméd Judges of the 


i High Court`on the other hand- took the 


view that the mere fact that the temple ` 

- independent’ com- 

near the: house of 
not by itself indicate 
that the c: le was meant for public 
They further took the view 
that "the cost over  faqirs, sadhus and 
the occasional festivals would be: ancil- 
lary to the main purpose, that is, for puja 
of the deity.” As regards the panches 


pound walls, thou 


. mentioned in the documents they were 


of opinion that they had no opportu ee 
to" function or take any part in the 

fairs of the temple and the trust proper- 
ties, and that there was nothing to indi- 
cate that the founder or founders of the 
trust intended that members of the public 
should be -associated with the manage- 
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ment of the temple and the trust proper- 

ties and the puja. They also held that 

"the mere fact that some other membors 

of the public might be attending festivals 

like Ram Navami, Janmashtami etc., does 

not justify the inference that the trust or 

temple was created for the benefit ur 

worship of the public at large or of sume. 
considerable portion of it." 


8. . We find ourselves unable to 
agree with the learned Judges of the 
He Court. We are of opinion that the 
judgment of the High Court proceeds 
from failure to appreciate the effect of 
the judgment of this Court in Deoki Nan- 
dan v. Murlidhar, 1956 SCR 756 = (AIR 
1957 SC 183). In that case the 
dedication of the roperties was 
not as complete "i as categori- 
cal as in the present case. Only in the 
absence of male issue, the entire immo- 
vable property was to stand endowed in 
the name of the deity. Half of the in- 
come from the properties was to be ‘taken 
by the two wives of the testator for 
their. maintenance during their lifetime. 
lf a son was born to the testator then. 
. the properties were to be divided between 
the son and the temple. A committee of 
four persons was appointed to look after 
the management of the temple and its 
properties, and of those, two were not the: 
relations of the testator, The committee 
"may appoint the testators nephew as 
Mutawalli by their unanimous opinion". 
The documents in the present case are 
| only slightly different in that they pro- 
. vide for the members of the family being 
' shebaits, But the panches are all out- 
' siders. In 1956 SCR 756 = (AIR 1957 
. SC 188) this Court referred to certain 
* facts as indicating that the endowment is 

to the public: 

“Firstly, there is the fact that the 
' idol was installed not- within the pre- 
cincts of residential quarters but in a 
separate building constructed for that 
very purpose on a vacant site. And as 
pointed out in Delroos Banoo Begum v. 
Nawab Syud Ashgur Ally Khan, (1875) 15. 
. Beng LR’ 167, 186, it is a factor to be 
taken into account in deciding whether 
an endowment is private or public, 
whether the place of worship is located 
inside a private house or a public build-. 
ing. Secondly, it is admitted that some 
of the idols are permanently installed on 
a pedestal within the. temple precincts. 
That is more consistent with the endow- 
ment being public rather than private. 


- formed by an archaka 


:at the request of the 
'think that it makes muc 


Chowdhary [Prs. 7-8] S.C. 1125 


Thirdly, the puja in the temple is per- 
appointed from 
time to time." : om 
In the present case the first factor is pre- 
sent. There is no evidence about the 
second. There is also provision for ap- 
pointment and dismissal of pujeris. 
Though there is no evidence in this case, 
as in that case, that the temple was built 
ublic we do not 
difference. We 
are particularly.of the view that as the 
only right which the family had was to 
have a member of the family as a mana- 
ger or shebait and the shebait was sub- 
ject to superintendence and control by 
a body of outsiders, who were given the 
power to remove the shebait if he did 
not act properly, it is decisive of the 
dog as to the public character of 
e temple. There could be no better 
indication of the fact that the members 
of the publie were associated with the 
management of the temple and interest 
in its management was oreated in them, 
thus bringing the matter directly within 
clause (g) of Section 2 of the Act. The 
fact that this provision regarding the 
panches was to. come into effect only 
after- the death of the  executants 
of the deed, does not affect the 
merits of the question. We are 
also of opinion that the learned Judges 
of the High Court were not correct in 
their view that the fact that members of 
the: public took part in the worship in the 
temple and the provision for faqirs etc., 
was: of no significance, , and in relying 
upon the decision of the Privy Council in 
Bhagwan Din v. Gir Har Saroop, AIR 
1940 PC 7 for this purpose. In that case 
the, properties were granted not in 
favour of an idol or temple but in. 
favour ofa private individual; who was 
maintaining a temple, and his heirs, The 
contention in that case was that subse- 
quent to the grant the family of the 
grantee must be held to have dedicated 
the temple to the public for purposes of 
worship and it was this contention that 
was repelled by the Privy Council by 
observing that as the grant was initially 
to an individual, a plea that it was sub- 
dy dedicated by the family to the 
public required to be clearly made out 
and it was not made out merely by show- 
ing that the public was allowed to wor- 
ship at the temple. But in the present 
case, as in 1956 SCR 756 = (AIR 1957 
SC 183), the endowment ix in favour of 
the idol itself and in such circumstance. 
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proof of user by the public without inter- 
ference would be cogent evidence that 
dedication was in favour of the public. 
The decision of the Division Bench of 
the Patna High Court in Ramsaran Das 
v. Jai Ram Das, AIR 1943 Pat 135 that 
“a mere provision for the service of 
. sadhus, occasional guests and wayfarers 
in a dedication to an idol does not ren- 
der the dedication substaritially for pub- 
lic purpose" must be understood in the 
background of that case where the pro- 
perties originally stood in the names of 
various mahants and the property was to 
‘be held by the grantee generation after 
generation and the Court held that the 
gift was to the mahant personally. : 


9. We are, therefore, satisfed that 
on the facts of this case the trust should 


be deemed to be a religious trust as the- 


"public are interested in it. The appeal 
is allowed and the judgment and decree 
of the High Court set aside, restoring the 
ey ata of the learned Subordinate 
udge. 
dare of the appellant. The C. M. P. No. 
8182 of 1973 is allowed. | 

' Appeal allowed. 
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Smt. Ganga Bai, Appellant v. Vija 

Kumar and others, Respondents. f 
. Civil Appeal No. : 582 of 1969, Di- 

9-4-1974. f 

' Index Note: — (A) Civil P. C. (1908), 

Sections 9- and 96 — Right . of suit and 

right of appeal — Basic distinction be- 

tween. 

Brief Note: — (A) There is an in- 
herent right in every person to bring a 
suit of a civil nature and unless the suit 
is barred by statute, one may, at one’s 

` peril, bring a suit of one’s choice. A suit 
lo its maintainability requires no autho- 
rity of law and it is enough that no sta- 
tute bars the suit, But the position in 


regard to appeals is quite the opposite. . 


The right of appeal inheres in no one 
and therefore an appeal for its maintain- 
ability must have the clear authority of 
Jaw. That explains why the right of ap- 


DR/DR/B800/7 4/KSB . 
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-perty and the suit was dismissed 


The Ist respondent will pay the "Bot being for legal 


ALR 
peal is described as a creature of statute. 
(Para 15) 

Index Note: — (B) Civil P. C. (1908), 


Sections 98, 104 (1) and Order 48, Rule 1 


— 


— Appeal when lies — No: ippen lies 
against. a mere finding. (X-Ret:— Sec- 
tion 11.) f i 
Brief Note: — (B) The provisions of 
Sections 96, 100, 104 (1), 105 read with 
Order 43, Rule 1 of the Code show that 
an appeal lies only as against a decree 
or an order passed ‘under rules from 
which an appeal is expressly allowed by 
Order 43, Rule 1. .No appeal can lie 
against a mere finding for the simple rea- 
son that the Code does not provide for 
any such appeal. (Para 17) 
' [n a suit to enforce a mortgage of 
joint family property .executed by the 
father manager a preliminary decree for 
sale was passed only against the half: 
share of the father in the mortgaged pro- 
against 
the sons ox the ground that the mortgage 
necessity was not 
bindirig on the sons interest under tho 
Hindu law. The sons filed an appeal not 
against any part of the preliminary decree 
but only against the finding of the trial 
Court that the partition, between father 


‘and sons effected subsequent to the mort- 
gage in suit was a sham and colourable 


transaction. 
Held (i) that the a pee filed by the 
e 


sons was not maintaina in law as it 
was directed against a mere finding re- 
corded by the -trial Court. The High 
Court was in error in entertaining the ap- 
peal. Decision tof the Bombay’ -High 
Court reversed... (Patas 17, 18) 
' (ii) That as the matter regarding the 
partition was not directly and substan- 
tially in issue in the mortgage suit and as 
the finding given by_the trial Court in 
that respect was unnecessary and had no 
impact on the decision of the suit it 
could not operate as res judicata. There- 
fore, even assuming but without deciding 
that the view taken in ILR (1935) 62 Cal 
701 that an appeal may lie against a find- 
ing on grounds of justice provided that it : 
would operate as res judicata, is correct, 
the appeal was not maintainable on that 
ground. (Para 25) 
Index Note: — (C) Civil P. C. (1908), 
Order 6, Rule 17 — Amendment of 
memorandum of appeal —- Discretion of 
Appellate Court — Exercise of. 
Brief Note: — (C) The’ power to 
allow an amendment is undoubtedly wide 


1974 
and may at any stage be appropriately 


exercised in the interest of justice, the, 


law of limitation notwithstanding. But 
the exercise of such far-reaching discre- 
tionary powers is governed. by judicial 
considerations and wider the discretion, 
greeter ought to be the care and circum- 
spection pn the part of the Court. 
: i (Para 22) 
In a suit to enforce & mortgage of 
joint family property a preliminary dec- 
ree for sale was passed only against tho 
fathers share but the suit was dismissed 
against the sons. The 
gagee appealed to the High Court against 
the preliminary decrée. while the sons 
appealed only: against the finding that 
the partition between father and.sons ef- 
fected subsequent to the mortgage was 
not genuine. Nearly 7% years after the 
filing of the appeal the sons . sought 
amendment of their memorandum of. ap- 
peal by including a challenge to the pre- 
liminary decree also. 
a final decree for sale had been passed, 


the decree-holder had auction-purchased | 


the share in full satisfaction of his mort- 
Eage-decree and had also entered into 
joint possession. The High Court allow- 
ed the amendnient éven though no ap- 
plication for condonation .of such long 
delay had been filed and no- explanation 
was offered for such long delay. 

Held that the High Court was whol- 
ly in error in allowing such a belated 
amendment when valuable rights had ac- 
crued to the decree-holder by lapse of 


time. Decision of Bombay High Court, 
reversed. (Paras 21, 22) 
Cases Referred: Chronological Paras 


(1985) ILR 62 Cal 701 = 39 -Cal 
WN 5067, Hara Chandra Das v. 
Bhola Nath Das . 2A 

The Judgment of the Court was deli- 
vered by 

CHANDRACHUD, J.:— 
laintiff's appeal on .a certificate granted 
by the High Court of Bombay, Nagpur 
Bench, under Article 183 (1). (a) of the 
Constitution. 

2. On March 24, 1958, defendant 
1 executed on behalf of himself and his 
minor son defendant 2, a deed of mort- 
age in favour of the plaintiff. Defen- 
dur 8 is also a son of defendant 1 but 
he was born, after the mortgage deed, on 
September 30, 1955. On January II, 
1956 a registered deed of partition was 
executed amongst the defendants under 
which the mortgaged property was al- 
lotted to the share of defendants 2 and 8. 


Jaintiff mort- 


In the meanwhile . 


This is a` 
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8. On September J, 1056, the 
mortgagee Aled Civil Suit No. S-A of 
1956 to enforce the mortgage. On Sep-- 
tember 20, 1958, the trial Court passed 
a preliminary decree for sale of defen- 
dant Is interest in the mortgaged pro- 
perty. It held that part of the consida- 
ration for the mortgage was not supporé- 
ed by legal necessity and the balance of 
the debt incurred on the mortgage was. 
tainted with immorality. Though, thers- 
fore, defendant 1 had executed the mort- 
gage as a manager of the joint Hindu 
amily consisting of himself and defen- 
dant 2, the debt was held not binding on 
the one-half share of defendant 2 in the 
mortgaged property. On the issue relat- 
ing to the genuineness of the partition 
effected by defendant 1 between himself 
and his sons, the trial Court recorded a 
finding that it was a sham and colourable 
transactioh and its object was to delay 


or defeat the creditors, 


4. Being aggrieved by the decrea 
directing the sale of half the mortgaged 
property only, the plaintiff filed First 
Appeal No. 40 of 1959 in the High 


Court of Bombay. "Though the suit wes 


dismissed as against defendants 2 and 8, 
they also filed an appeal in ths Hi 
Court to challenge the finding of the 
trial court that the deed of partition was 
a sham and colourable transaction, That 
was First Appeal No. 72 of 1959. 


5. During the pendency of these 
two appeals, the preliminary decree was 
made final by the trial court on October 
28, 1958. On March 2, 1960, the plain- 
tiff purchased, with the permission of tho 
court, a joint half share in the mortgaged 
property in full satisfaction of his de- 
cree. On September 21, 1960 the auc- 
tion sale was confirmed and on Novem- 
ber 25, 1960 the plaintiff wes put in joint 
possession of the property. 

On March 15, 1966 the appeals 


filed by the plaintiff and by defendants 


2 and 8 came up for hearing before a 


. Division Bench consisting of Abhyanker 


and Deshmukh JJ. The hearing of the 


. appeals was adjourned from time to time 


and while the appeals were part-heard, 
defendants 2 and 3 applied on August 2, 
1966 for amendment of their Memo- 
randum of Appeal in First Appeal No. 
72 of 1959. By the proposed emend- 
ment they sought leave of the High 
Court to challengs the preliminary 

cree passed by the tial court ‘The 
plaintiff opposed that amende end 


` 


. and 3 deposit 
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applied that she did not desire to pro-. 
secute First Appeal No. 40 of 1959 filed 
by her. i Tub 
7. The High Court did not pass 
any orders either on the application for 
amendment made by defendants 2 and 3 
.or on the purshis of the plaintif asking 
that her appeal be dismissed for non-pro- 
secution. On August 24, 1966 the High 
Court adjourned the hearing of the ap- 
peels for three months to enable defen- 
dants to pay the amount due under the 
preliminary decree, On November 24, 
1966 defendants 2 and 8 deposited Rupees 
12,500/- and applied for an extension of 
two months for paying the balance. The 
extension was granted by the High Court 
and on Janu 25, 1967, defendants 2 
wg fher sum of Rupees 
25,000/- towards the satisfaction of the 
preliminary decree. pe n) “ngs = in 
8. On February 14, 1968, another 
Division, Bench of the High Court (Tambe 
and Badkas, JJ.), allowed the application 
of defendants 2 and 8 for amendment 


of their Memorandum of Appeal in First. 


Appeal No. 72 of 1959. On an applica- 
tion made by.- their counsel, r 
Court granted to those defendants time 
till February 23, 1968, to py the deficit 
court-fees,. which they. did. The He 
Court then took up the two First Appeals 
for hearing in March, 1908. i . 

."'8. As the plaintiff had applied 
that she did not desire to proceed with 
First Appeal No. 40 of 1959 filed by her, 
the High Court dismissed that appeal for 
non-prosecution. As a consequence: of 
this order the High Court observed that 
the findings recorded by thé trial Court 
in favour of the defendants. and adverse 


to-the plaintiff would stand confirmed. 


10. In First -Appeal No. 72 of 
1959 filed by defendants 2 and 8 it was 
urged by the plaintiff that as the appeal. 
was originally filed to challenge the find- 
ing of the trial Court on the question .of 
genuineness of the partition, defendants 
% and 8 were not entitled to include new 


. grounds in the Memorandum of Appeal 


and that the Memorandum should not 
have been permitted to be amended.. 'The 


High Court held that in view of the pro- . 


visions of Order 41; Rule 2, Civil Pro- 
cedure Code, it was open to defendants 2 
and 3, with leave of the court, to urg 

additional grounds ia their appeal with- 
out amending the Memorandum of Ap- 
penl wd therefore the objection raised by 


the High 


` grounds, each 
-against the finding given by the trial 


A. T. R. 


the plaintiff as' against the amendment 
. was futile. e j 


11.. The High Court further held 
that the appeal filed by defendants 2 and 
8 was competent even  though.the suit 
was wholly « 
‘According to the High Court, defendants 


dismissed as against them: | 


A 


2 and 8. were aggrieved by the adverse ~- 
finding on the question of partition and `” 


further they were denied under the 
liminary decree the right to pay the dec- 
retal amount and tọ redeem the. mort- 
gage. It was therefore open to them 


to file an appeal against that decree. 


12. On the merits of the appeal, 
the High Court set aside the finding of 
the trial Court and held that the parti- 
tion was “real and genuine" and that it 
was not effected in order to defeat the 
creditors. Defendants 2 and 3 had -there- 
fore, become owners of the equity of re- 
demption and they could not-be depriv- 


-ed of the right to redeem the mortgage: 


13. | In the result, the High Court 
set aside the preliminary decree as” also 
the final decree and with it the auction 
sale in favour of the plaintiff. The High 
Court passed a fresh preliminary decree 


under Order 84, Rule.4, Civil Procedure. 


Code ‘declaring that the plaintiff was en- 
titled to recover Rs. 84,886/- .and odd and 


directing the defendants to. pay the entire . 


decretal amount within six months of the 
date of decree. The plaintiff questions 
the correctness of that 
peal. . l A 
, 4 tis necessary first to under- 
stand the nature of the  appeal'filed by 
defendants 2 and 8 in the High Court and 
the relief they sought therein. That 
appeal was in terms filed only against 
the finding recorded by the trial Court 
that the partition between defendant 1 
and his sons was a sham and colourable 
transaction intended to defeat or delay 
the creditors. The Memorandum of Ap- 
peal as filed. originally contained seven 
of which was directed 


Court on the question of partition. The 


Memorandum contained a note that as - 


the ‘subject-matter in dispute' was not 
capable of being estimated in terms of 
a money value, a fixed court-fee of 
Rs. 20/- was paid thereon. Only one 
prayer was originally made in the Memo- 
randum of Appeal that the partition deed 
be declared as genuine. . Counsel for de- 
fendants 2 and 8, furnished to the re- 
gistry of the High Court a written ex- 


re- -` 


w 


ecree in this ap- l 
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and 3 were only challenging the finding, 


recorded by the trial Court on the ques- - 
tion of partition and as they were merely . 


-seeking a declaration that the, partition 


was genuine, the fixed court-fee of Rupees ` 


20/! was -properly paid. 

. "15. It is thus clear that- the ap. 
peal filed by defendants 2 and 8 in the 
High Court was directed originally not 
against any part of the preliminary de- 


cree but against a mere finding recorded . 


by the trial court that the partition was 
not genuine. The main controversy be- 
fore us centres round the. question whe- 
ther that appeal was maintainable. ^ On 
this question the position 
well-established. There is a basic dis- 
tinction between the 
the right of appeal.: There is an inherent 
right in every person to bring a suit of 


a civil nature and unless the suit is bar-. 


red by statute one may, at one's peril, 
bring a suit of one's,ehoice. It is no ans- 
wer to a suit, howsoever frivolous the 
claim, that the law confers no such right 


to sue. A suit for its maintainability ` 


requires no authority of law and it -is 
enough that no statute bars the suit. But 
. the position in regard to appeals i$ quite 
the opposite., The -right of appeal in- 
heres in no-one and therefore an appeal 
for its’ maintainability must have the 
clear authority of law. That explains 
why the right of appeal is described as 
a creature of statute. à 

16. Under Section 96(1) of the 
Code 'of Civil Procedure, save where 
otherwise expressly provided by thé Code 
or by any other law for the time being 
in force, an appeal lies from every de- 
cree passed by any court exercising ori- 
ginal jurisdiction; to the court authoris- 
ed to hear appeals from the decisions of 
such court. Section 100 provides for a 
second appeal to the High Court from 


an appellate decree passed by a court - 


subordinate to the High.Court. Section 
104(1) provides for. appeals 
orders of the kind therein mentioned and 
ordains that save as- otherwise expressly 
provided by the Code or by any law for 
the time being in force an appeal shall 
lie "from no other orders." 1 

this section . provides for. an ap- 
peal against "any orders.made under 
Rules from which an appeal is expressly 
allowed by.rules". Order 48, Rule 1 of 
the Code, which by reason of clause. (i) 
of Section 104 (1) forms a part of that 


.Section, provides for 


Seems to us. 


right of suit and. 


against 


Clause (i) of . 
` which the High Court did consider, : 
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planation as required by Rule 171 of the: 
es that as defendants 2. 


appeals against 
orders: passed under various rules refer- 
red to.in.clauses (a) ta (w) thereof. Final- 
ly, Section 105 (1) of the Code lays down 
that savé as otherwise expressly provid- 
ed, no ‘appeal shall lie from any order 
made by a Court in exercise of its origi- 
nal or appellate jurisdiction. . 

* 1%. These provisions 
under the Code of Civil Procedure, an 
appeal lies only as against a decree or us 
against ‘an order passed under rules from 
which an appeal is expressly allowed by 
Order 48, Rule 1. No appeal can lie 
against a mere finding for the simple rea- 
son that the Code does not provide for 
any such appeal. Jt must follow that 
First Appeal No. 72 of 1959 filed by de- 


'fendants 2 and 8 was not maintainable 


as it was directed against a mere finding 
recorded by the trial Court. 


18. The High ` Court mixed up 


two' distinct issues: one, whether it ^vas 
competent to defendants 2 and 8 if they 


: were aggrieved by the preliminary decree 


to file an appeal against that decree; and 
.two, whether the appeal such as was 
filed by them was maintainable. If it 
be correct that defendants 2 and 8 could 
be said to have been aggrieved by the 
preliminary decree, it was certainly com- 
petent for them to challenge. that decree 
.in appeal But they did not file an ap-! 
peal against the prelimin decree : and 
therefore the question whether they were 
aggrieved by that decree and could file 
an appeal therefrom was irrelevant. 
While deciding whether the appeal filed 
by defendants 2 and 3 was maintainable, 
~the High Court digressed into thé ques- 
tion of the competence of defendants 9 
and 3 to file an appeal against the pre- 


` liminary decree and taking the view that 


it was open to them to challenge that 
decree even though the suit was wholly 
dismissed against them, the High Court 
held that the appeal, which in fact was 
directed against a finding given by the 
trial Court, was .maintainable, If the 
.High Court had appreciated that the two 
questions were distinct and separate, it 
would not have fallen into the error of 
deciding the latter question by consider-, 
ing the former. . 

19. ^ Adverting to the question 
namely, whether defendants 2 and 3 could 
be said to be aggrieved by the prelimi- 
nary decree, there is nothing in the terms 
of that decree which precluded those de- 
fendants from depositing the decretal 


show that l 


saraet naie ama et 
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amount to-be able to redeem the mort- 
gage. The trial Court had passed the 
usual preliminary decree for sale in 
Form No. 5-A, under Order 84, Rule 4, 
Civil Procedure Code. If the amount 
found due to the appellant under the 
decree was-paid into the court within the 
stipulated or extended period, the appel- 
lant would have been obliged to deliver 
to the mortgagors all the documents in 
her possession or power relating to the 


mortgaged property and to deliver up to . 


the defendants quite and peaceable pos- 
session 'of the property free from the 
mortgage. The amount declared to be 
due to the appellant by the preliminary 
: decree was not paid by the defendants, 
from which it would appear that they 
were , not interested in paying the 
amount. It is significant that defendants 
2 and 8 were served with the notice of 
final decree proceedings and they appear- 
ed: therein. The Code is merciful to 
mortgagors and perhaps rightly, because 
the mortgagee ought to have no grievance 
if the loan advanced : by him is repaid 
with permissible interest, costs and ex- 
penses. Under Order 21, Rule 89, it was 
open to defendants 2 and 3 as late as 
after the appellant purchased the proper- 
ty in the auction sale, to pay the amount 
due to her. These defendants had inte- 
rest in the ‘mortgaged property by virtue 
of a title acquired before the sale, that 
is, under the registered partition dated 
Jamfary 11, . 1956. Under Order 21, 
Rule 89, where immovable property is 
sold in execution of a decree, any person 
owning the property or holding an inte- 
rest therein by virtue of a title acquired 
before the sale, can apply to have the 
sale set aside on his depositing in Court, 
for payment to the purchaser a .sum equal 
to five per cent of the purchase-money 
and for payment to the — decree-holder, 
the amount specified in the  pro- 
clamation of sale as that for the 
recovery of which the sale was order- 
ed. Nothing of the kind was done and 
even the last significant, opportunity was 
not availed of by the defendants. Coun- 
sel for the appellant seems right that the 
' defendants were content that only half 
the mortgaged property was directed to 
be sold and that it was only because of 
the later appreciation in prices of real 
property that defendants 2 and 3 awoke 
to the exigency of challenging the preli- 
minary decree. That was much too.late. 

. 90. So late indeed, that not hav- 
. ing any plausible reason to assign for the 


A.L R. 


inordinate delay caused in applying for 
an amendment: of: the appeal, they pre- 
ferred not to file an application for con- 
donation of delay at all. The appeal 
was filed on January 5, 1959 while the 
application for amendment was-made on 
August 2, 1966. Even though no expla- 
nation was offered for the long delay of 
over 7% years, the High Court allowed 
the amendment with a laconic order 
“Application for amendment allowed”, 


21. Thus, the appeal filed by de- 
fendants 2 and 3 being directed against 
a mere finding given by the trial Court 
was not maintainable, defendants 2 and 8 
were not denied by the preliminary dec- 
ree the right to pay the decretal amount; 
and the two defendants could even have 
applied under Order 21, Rule 89, for set- 
ting aside the sale in favour of the ap- 
pellant but they failed to do so as, pre- 
sumably, they © were not interested in 
paying the amount. The High Court was 
therefore wholly in error in allowing the 
amendment of the Memorandum of Ap- 
peal, particularly when defendants 2 and 8 
had neither explained the long delay nor 
sought its condonation. Tac 

. 22. The preliminary decree had 
remained unchallenged since September 
1958 and by lapse of time a valuable 
right had accrued in favour of the decree- 
holder. The power to allow an amend- 
ment is undoubtedly wide and may at 


any stage be appropriately exercised in 


the interest of justice, the law of limita- 
tion notwithstanding. But the exercise 
of such far-reaching discretionary powers 
is governed by judicial considerations and 
wider the discretion, greater ought to be 


the care and circumspection on the part 


‘of the Court. The appeal in terms was 


originally directed against the finding 


. given by the trial court that the partition 


was sham and colourable. | “Being ag- 
grieved by the finding given in the Jadg- 
ment and the Decree ............. it is 
humbly prayed that findings given by the 
learned Judge in Para 84 of his judgment 
may kindly be set aside, and instead the 
pru deed dated 11-1-56 may kindly 
e declared as genuine" so ran the 
Memorandum of Appeal. Defendants 2 
and 3 reiterated through their counsel by 
filing a note to explain the payment of 
fixe court fees of Rs. 20 only that 
they were “seeking the relief of declara- 
tion only” and therefore the court fee 
paid was proper and sufficient. Lon 
years thereafter, the High Court allow 


1 
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the Memorandum to bé amerided — not 
a reason was cited to éxplain the delay 


and not a reason .was given to condone 


it And it was not appreciated that in 
granting time to defendants 2 and 3 to 
make up the deficit of the court fees 7% 
years after the appeal was filed, an 


amendment was, being. allowed which: 


had its impact not only on the preliminary 
decree but on the final decree which was 
passed in the meanwhile, the auction 
sale which was held in pursuance .of the 
final decree and the sale certificate 
which was. granted to the appellant who, 
with the leave of-the court and in full 
satisfaction of her decree, had purchas- 
ed a joint % share in the mortgaged pro- 
perty. With the striking down of the pre- 


limin decree, these proceedings had ^ 
to fall bu 


t the error really lay in allow- 
ing the amendment so as to permit, 
without good cause shown, a belated 
challenge to the preliminary decree. 


23. One other aspect of the ques- 
tion relating to the maintainability of 
the appeal yet remains to be examined. 
Counse 
the fiíding of the trial court-on the is- 
sue of partition would have operated as 
res judicata ace th 

ed to” 


therefore enti appeal there . 
24. In Harachandra Das v. Bhola- 
nath Das, (1935) ILR 62 Cal 701. on 


',which the learned Counsel for the res- 
pondents relies in support of this submis- 
sion, a suit for pre-emption was dismissed 
by the trial Court on the und of limi- 
tation. In an appeal filed by the plain- 
tiff, the District Court reversed that find- 
ing but confirmed the decree dismissing 
the suit on the ground that the sale ef- 
fected by defendants 4 and 5 in favour 
of defendants 1, 2 and 3 was not validly 
registered and there being no “sale”, 
there can be no right of pre-emption: De- 
fendants 1 to 8 preferred an appeal to 
the High Court against the finding re- 
corded by the District Court that the 
sale effected in their favour by defen- 
dants 4 and 5 was not valid as it was not 
lawfully registered. 
objection raised by the plaintiffs to the 
maintainability of the appeal the High 
Court of Calcutta held that though under 
the Code of Civil Procedure there can be 
no appeal as against a mere finding, “it 
may be taken to be the view of courts 
in India general, that a p to the 
suit adversely ected by a finding con- 
tained in a judgment, on which a decree 


for the respondents .argues that ` 


em and E me 
m. ` 


'or the bindi 


On a preliminary , 


.finding that the partition was sham can- 
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is based, may appeal; and the test ap- 
plied in some of the cases for the pur- 
pose of determining whether a party has, 


.been aggrieved or not was whether the 


finding would be res judicata in other 
proceedings". The High Court, how- 
ever, upheld the preliminary objection 
on the ground that the issue regarding 


‘validity of the sale which was decided 


against defendants 1 to 8 would not ope- 
rate as res judicata in any subsequent 
proceedings and - therefore the appeal’ 
which was solely directed against the 
a on that issué was not maintain- 
e; i 

25. The positon here is similar 
to that in the Caloutta case. The trial 
Court decreed the mortgagee's suit only 
as against defendant 1l, the father, and 
directed the sale of his one half interest 
in the mortgaged property on the ground 
that part of the ` consideration for the 
mortgage was not supported by legal ne- 
cessity, the remaining part of the consi- 
deration was tainted with immorality and 
therefore.the mortgage was not binding 
on the interest of the soris, defendants 2. 
and 3. . Whether the. partition -between 
the father and sons was sham or real had 
no impact on the judgment of the trial 
Court and made no material difference to 
the decree passed by it. The finding re- 
corded by the trial ‘Court that the parti- 
tion was a colourable transaction was 
unnecessary for the. decision of the suit 
because even if the’ court; were to find 
that the partition was genuine, the mort- 
gage would only have bound the interest 
of the father as the debt was not of a 
character which, under the Hindu law, 
would bind the interest of the sons. 
There is no substance in the submission 
made on behalf of the sons that if the 
partition was held to be genuine, the pro-| 
perty would have been wholly freed from 
the mortgage encumbrance. The validity 
nature of an alienation 

















cannot depen 


d to the partition was not directly 
stantially in issue in the suit, the| . 


not operate as res judicata. Therefore, 
the appeal filed by defendants 2 and 3 
against that finding was not maintainable, 
even on the assumption that the High 
Court of Calcutta is right in its view that 


1132 S. C. 


though under the Code there could be 
jno appeal against a ‘finding, yet “On 
grounds of justice" an appeal may lie 
against a finding provided that it would 
operate as res judicata so as to ‘preclude 


agitating the question covered by the 
finding in any other proceeding. It iš 
not necessary here to determine whether 
the view of the - Calcutta: d Court is 
correct, e 

26. For ilias: 





reasons we allow 


the appeal with costs, set aside the judg- . 
^ ment of the High Court. and restore that 


Appeal allowed. 


of the trial Court. . 
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(pront Industrial Tribunal (I) 
; at Lucknow) ` 
P. JAGANMOHAN. REDDY,. S. N.- 
. DWIVEDI AND P. K. GOSWAMI, JJ. 


Workmen of the Straw Board Manu- 
facturing Co., Ltd, 
‘Straw Board Manufacturing Co., Ltd., 
Respondent. 


Civil Appeal No. 52 of 1969, DJ. 


21-3-1974. . 


Index Note; — (A) 
putes Act (1947), Sections 25-A, Explana- 
tion and 25-FFF — 
— Two units when constitute one "in 
blishment — Tests. 


Brief Note: — (A) The most. impor- 
tant aspect in a case relating to closure 
is whether one unit has such componen- 
tal relation that closing of one must lead 
-to the closing of the other or'the one 
; cannot reasonably exist without the other. 
Functional: integrality will assume an add- 


ed significance in a case of closure of a - 
That the other unit is- 


branch or unit. 
capable of functioning in isolation is of 
very material import in the case of clo- 
sure. There is bound to be a shift of 


. emphasis in application of various tests 


from one case to another. 
cussed. 


Case law dis- 
(Para 16) 


Held, in the circumstances the two 


: units viz. the Straw Board" Mill and the . 


Regmal Mill owned by the Straw Board 


Manufacturing Company did nof form . 


parts.of one establishmént and therefore 
the closure of Straw Board Mill was legi- 
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a party aggrieved by the finding from . putes Act (1947), 


[of his own. 


Appellant v. M/s.. 


Industrial Dis- 
“One establishment": 


_Award by Industrial Tribunal 


solutely ruled. out 
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timate and it was not a case of lay off, 
retrenchment or lock out. f 
(Paras 14, 16) 


Index Note: — 49). Industrial Dis- 
S. 95-FFF — Closure 
of establishment — -~ Motive: -of employer 
— Relevancy. f 


. Brief Note: — - (B)* The workmen 
cannot question the motive of the closure `. 
once closure has taken place in fact, The 
matter may be different if under the 
guise of closure the establishment is, be- 
ing carried on in some shape or form or . 
at a -different place.and the closure is 
only a ruse or pretence. Once the Court 
comes to the conclusion that there is. 
closure of an undertaking, the motive of ` 


. the employer QUA ceases to be rele- 


vant, No employer canbe compelled to: 
carry on his business. if he chooses to 
close it in truth- and reality for reasons 
(Para 16) 


Index Note: — (C) Industrial Dispu- 


à tes Act (1947), Section 25-FFF — Closure 


of establishment — Closure by stages is 
not invalid. 

Brief Note: — (C) -There is solli 
wrong for an em loyer who has decide 
to close an establishment to follow the 
step of closure by ‘stages. It may be in 
the nature of a business to take recourse ` 
to such a.mode which cannot ordinaril ly ' 


. and per se. be considered as unfair or 


legitimate. "Therefore the termination of 
services of the first batch of workmen on 
account of closure is not unjustified. 
(Para 20) 
Index Note; — (D) U. P. Industrial 
Disputes Act (28 of 1947), Section 5-C — 
— Princi- 
ples of res judicata apply. (X-Ref:— 
Civil P. C. (1908), Section 11). - 


Brief Note: — (D) Principles B res 
judicata laid down in Section 1L Civil 


.P. C. apply to industrial adjudication. But 
‘ whether a matter in dispute in'a subse- 
‘quent case had earlier been directly and 
Substantially in issue between the same 


parties and the same had been heard and . 
aay decided by the Tribunal will be of 
pertinent consideration and will have to 
be determined before holding in a parti- 
cular case that the principles :of res judi- 
cata are attracted. (Para 25) 

The Tribunal or Labour Court may ` 
frame additional issues as may arise from 
the pleadings. While it cannot be ab- 
that in a given case 
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such an additional issue may sometimes 
attract the principle of res judicata, the 
heart of the matter will always be: What 
was the substantial question that came 


up for decision im the earlier proceed- . 


ings P 4 . (Para 26 
` Index Note: — (E) U. P. Industri 
Disputes Act (28 of 1947), Section. 6-N 
— Industrial Disputes Act (1947), Sec- 
tions 25-F (c) and 25-FFF (1) — Establish- 
ment -having two independent units — 
Closure of one unit — Employees of that 
unit are entitled to compensation by 
virtue of Section 25-FFF (1)'of Central 
Act since there is no repugnancy be- 
tween State Act and the: Central Act. 
(X-Ref:— Constitution of India, Arti- 
cle 254). i : . (Para 30) 
Index Note: — (F) Industrial Dis- 
putes Act (1947), Section 25-FFF — Claim 
for compensation — Jurisdiction of Tri- 
bunal to grant relief. MEN 
Brief Note: — (F) The scheme’ of 


Chapter V-A or even the language of Sec-. 


tion 25-FFF, does not necessarily indi- 
cate that a claim under the section can 
.be made only under Section 38-C of the 
Act and that the Industrial Tribunal, in 
a reference, has no jurisdiction to grant 
appropriate relief in that behalf. >  . 
MEME wx (Para 34) 
Cases Referred: Chronological Paras 
AIR 1973 SC 878 = 1978 Lab IC 
461, Management of Hindusthan 
Steel Ltd. v. Workmen f 
- AIR 1964 SC 864 = (1968) Supp.. 
(2) SCR 862, Management of: 
Wenger and Co. v. Their Work- 
men 18 
AIR 19602 SC 1221 = (1962) 1 Lab 
LJ 228, South India Mill Owners’ 
Asscn. v. Coimbatore District 
: Textile Workers’ Union 12 
(1962) 1 Lab LJ 409 = 22 FJR  : 
. 269 (SC), Indian Cable Co., Ltd. 
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v. Its Workmen ^ ow — Je 


(1961) 2 Lab LJ 380 (SC), Pakshi- 
raja Studios v. Its Workmen 12 
AIR 1960 SC 56 = (1960) 1 SCR > 
. 708, Associated Cement Co., Ltd. : 
v. Their: Workmen | 710, 1 
AIR 1960 SC 1218 = (1960) 1 Lab. 
LJ 497, Pratap Press v. Its Work- 
men : : 
The Judgment of the Court was deli- 
vered by 
GOSWAMI, J.:— This appeal ‘by 
special leave at the instance of the work: 
men of the Straw Board Manufacturing 
Company Limited, is directed against the 


* be referred to as 
.lie limited company and owns two units 


non-employment b 

men, detailed in tle Annexure, in stages 
.as. from May 7, 1967, amounts: to a lay- 
' off/retrenchment/lock-out or whether it 
*. should be treated as a’ legitimate closure? 
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award of the Industrial Tribunal (IT) at 


Lucknow (briefly the Tribunal) dated 
80th April, 1968, The facts briefly are 
as follows:— : 

The Straw Board Manufacturing 


Company, the respondent (hereinafter to 


e Company) iş- a pub- 


known as the Straw Board Mill and the 
Regmal Mill (hereinafter described- as 
S. Mill and R. Mill respectively). Straw 
Board was manufactured in S. Mill and 


. abrasive paper-cloth described as regmal 


was.prepared in R. Mill. These two Mills 
are situated close to each other with only 
a railway line intervening. Each has a 
factory registered separatély under the 
Factories Áct, but one balance sheet and 
one peu and loss account are prepared 
for the company as a whole consolidat- 
ing the accounts of both units. . S. Mill 
was:started some time in 1982 and R. 
Mill was established some time in 1940- 


.41, S. Mill had more than 200 work- 


men whereas R. Mill had about 50 work- 
men. The Company closed the S. Mill 
on the- ground of non-availability of 
Bagassee. which is the’ raw material for 
the manufacture of strawboard and ter- : 
minated. the services of the workmen of 
this Mill by stages between May 7 and 


‘July 28, 1967. The first batch consisted 


of 98 :workmen . whose dispute was the 
subject matter of the reference before 
the Tribunal On a dispute being: rais- 
ed by the workmen over their termina- . 


. tion of services and on failure of conci- 


liation, the State Government under Sec- 
tion 4:K of the U.P. Industrial Disputes 
Act (briéfly the U. P. Act) referred the 
following. two issues for adjudication by 
the Tribunal:— 


(1) Whether-the stoppage of work 
by the employers and the -consequent 
them of the work- 


(2) To what relief, if any, are the 


workmen concerned entitled on the basis |. 


of the findings on issue No. 1 above? 
Both the parties submitted their written 
statements and rejoinders. In accord- 
ance with the usual procedure followed 
by the Tribunal, the following fresh issues 
were framed on the pleadings: - 
(i Whether the present reference is 
bad in law by reason of withdrawal of 
the previous reference? 
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(ii) Whether this Tribunal is not 
competent to go into the question whe- 
ther the closure was for unavoidable rea- 
sons beyond the control of the emplo- 


yers? : 

(iii) Whether this Tribunal is not 
competent to determine the question of 
compensation in this reference? 

iv) Whether the employers could 
validly close only the Straw Board Mill 
without closing the Regmal Mill? 

(v) Whether the ‘awards in Adj. Cases 
Nos. 58 of 1965 and 98 of 1965 of Labour 
Courts, Allahabad and Meerut, respecti- 


vely and in Adj. Case No, 10 of 1967 of . 


Industrial Tribunal (I) Allahabad or any 
of them operate as res judicata between 
the parties? : 
(vi) Whether the Straw Board Mill 
and Regmal Mill form part of one and 
the same establishment, and whether this 
matter has been ‘finally determined by 
the award of Industrial Tribunal (I) in 
Case’ No. 65 of 1963 and does the award 
operates as res judicata? 
Issue No. (i) was not pressed before the 
Tribunal. Numerous documents were ex- 
hibited by both the parties before the 
Tribunal most of these .on admission. 
The workmen examined only one witness 
while the Company examined three wit- 
nesses, including its Director. After 
hearing arguments in the case on April 
24, 1968, the Tribunal recorded the fol- 
lowing order:— 
í “244-68 


i ea Arguments have been heard 
on all the issues. If it appears to me 
that the reference can be answered on 
findings on the issues framed by me, 1 
wil proceed to give my award and it 
will not be necessary to call upon the 
parties to adduce evidence on the ques- 
tion of quantum of compensation. In case 
I am of the view that the question of 
compensation is required to be determin- 
ed in this case and this Tribunal is com- 
petent to determine it, parties shall be 
called upon to adduce evidence on the. 
question of compensation and the related 
question of avoidability or unavoidabili- 
 ty.of reasons of closure of the factory 
and in that case the reference will be dis- 
` posed of only after evidence on this point 
also ‘has been recorded and the parties 
have been heard further." 
On ae 80, 1968, the Tribunal made the 
award by recording the following order:— 
“30-4-68 
While writing the award I found it 
possible to determine the matters of dis- 
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pute finally on the findings on the issues 
at which I have arrived, It is not, there- 
fore, necessary to call upon the parties ^ 
to adduce evidence on the question of 
compensation and any other related ques- 
tion. I do not consider it necessary to go 
into the question of compensation in this 
case. 

Award made. 
State Government." 
The Tribunal came to the following con- . - 
clusions:— 

(1) S. Mill and R. Mill do not form 
parts of one and the same establishment. 

(2) It is a case of complete closure 
of an independent industrial unit. 


Let it be sent to the 


(8) There is no res judicata on ac- 


. count of the previous awards as claimed 


by the workmen. ' 
(4) The employers could validly close 
the S. Mill withont closing R. Mill. 

. 9. The Tribunal, therefore,  ans- 
wered the first issue in the reference in 
favour of the Company and held that the 
closure was legitimate and it was not a 
case of lay-off, retrenchment or lock-out. 
The Tribunal further held that since it 
was a legitimate closure, the question of 
compensation could not be determined 
by it and the workmen were not entitled 
to any relief. Hence this appeal by the 
workmen. 


3. Mr. Aggarwal, learned Counsel 
appearing ón behalf of the appellants, 
submits as follows:— — . : 

(1) The action of the Company is 
not a closure far less, legitimate or bona 
fide closure. It was a lock-out. 

(2) Even if it is accepted that sus- 
pension of production in S. Mill was due 
to shortage of raw materials, the Com- 
pany should have resorted only to lay-off 
in accordance with the provisions of Sec- 
tion 6-K of the U. P. Act. : 

(8) In. any event, termination of the 
services of 98 workmen constituted re- 
trenchment and was made in violation of 
Sections 6-N and 6-P of the U. P. Act 
and is, therefore, invalid in law. . 

(4) Alternatively, if the action of the 
Company even amounts to closure, the 
workmen are entitled to compensation 
under sub-section (1) of Section 25-FFF 
of the Industrial Disputes Act (briefly 
the Central Act) and the proviso of that 
Sub-section is not attracted. 

On behalf of the respondent 
the principal submissions of Mr. Chitaley 
are as follows:— ; 
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(1) If a distinct business activity is 


closed then the provision of Sec. 25FFE ` 


is satisfied. The section uses the word 
"undertaking in a general and popular 
sense; the accent not being on financial 
or other unity but on separate line of 
business. The test of functional Integ- 
rality is not relevant. 

(2) Since the test for functional inte- 
grality would depend upon the nature 
of the dispute raised and the test would 
be different for Section 25-FFF, there 
cannot be any question of res judicata; the 


matters directly and substantially in issue 
in the present award and the earlier- 
awards being different, 


(8) Closure need not be instant. It 
can be, and very often, in the nature of 
things, has to be in stages, All that Sec- 
tion 25-FFF requires is that there should 
be a bona fide closure in the sense that 
it should not be a mere pretence of 
closure. 

5. The ‘Tribunal has held that 
Section 25-FFF is not applicable on ac- 
count of a small provision being absent 
in the U. P. Act. Although Mr. Chitaley 
also had at first submitted in the same 
vain but finally did not choose to take 
that position before us. We will, there- 
fore, briefly give our own-reasons at the 
appropriate place. ` 
6. It may be noted here that the 
workmen were paid by the Company 
three months wages as compensation 
under the proviso to Section 25-FFF al- 
though there is no like provision in the 
U. P. Act and the workmen also accept- 
ed the payment without prejudice to 
their rights to agitate against the same. 
Even so, the Company, however, had 
successfully raised the non-applicability 
of: Section 25-FFF before the Tribunal as 
an answer to the workmen’s claim on the 
score of non-compliance with Sec. 25-F 
under sub-section (1) of Section 25-FFF 
of the Act. - i 

7. With regard to the first sub- 
mission, the appellants’ counsel took con- 
siderable pains, in the forefront of his 
argument, to demonstrate that there was 
no closure as such of the Company at all 
since only a part of a single establishment 
was sought to be shut down. It is also 
pointed. out that there was in fact no 
closure of even the S. Mill on May 7, 


1967 and that the same continued func- ` 


tioning until it was finally declared .clos- 
ed on July 28, 1967. Hence, it is sub- 
mitted that 98 workmen concemed in 
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this appeal should be held to be retrench- 
ed on May 7, 1987 -and since the pre- 
conditions laid down under Section 6-N 
and the provisions of Section 6-P' of the 
U. P. Act have not been complied with 
by the Company, the so described re- 
trenchment should be held as invalid. 


8. In order to assess the correct- 
ness of the above submissions of the par- 
ties, it is necessary first to find if the 
S. Mill and the R. Mill were parts of one 
single establishment. 


9. The U. P. Act follows the pat- 
tern of’ the Central Act, namely, the In- 


‘dustrial Disputes Act, and the definitions 
' of lay-off, lock-out and retrenchment and 


the provisions relating thereto are almost ` 
identical The decision of this Court 
dealing with the problems arising out of 
the application of the provisions of Chap- 
ter V-A of the Central Act relating to 
lay-off and retrenchment are, therefore, 
relied upon by both the parties. 


10. The learned Counsel for the 
appellants drew our attention to a num- 
ber of decisions of this Court with regard 
to the tests of determining what is ‘one 
establishment. In the Associated Cement 
Co. Ltd, Chaibassa , Cement Works, 
Jhinkpani v. Their Workmen, (1960) 1 
SCR 708.at p. 716 = (AIR 1960 SC 56) 
the Court observed as follows:— 


"Several tests were referred to in the 
course of arguments before us, such as, 
geographical proximity, unity of owner- 
Ship, management and control unity of 
employment and conditions of service, 
functional integrality, general unity of 
purpose etc. .... It is, perhaps impos- 
sible to lay down any one test as an ab- 
solute and invariable test for all cases. 


The real purpose of these tests is to find 
out the true rélation between the parts, 
branches, units, etc. If in their true rela- 
tion they constitute one integrated whole, 
we say that the establishment is one; if 
on the contrary they do not constitute 
one integrated whole, each unit is then 
a separate unit. How the relation be- 

tween the units will be judged must de- : 
pend on the facts -proved, i ur regard 
to the scheme and object of the statute 
which gives the right of unemployment 
compensation and also prescribes disqua- 
lification therefor. Thus, in one case the 
unity of ownership, management and con- 
trol may be the important test; in an- 
other case functional integrality or general 
unity may be the important test; and in 
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still another case, the important test 
may be the unity of employment. Indeed, 
in a large number of cases several tests 


may fall for consideration at the.same 
time". (emphasis added.) 
11. In Indian Cable Co. Ltd. v. ` 


Its workmen, (1962) 1 Lab LJ 409 at 


p..419 (SC) this Court while approving 


of the principles láid down in Associate 
Cement Company's case, (1960) 1 SCR 
703 (SC) (supra) at page 419 entered a 
significant observation as follows:— ` 

“In Associated ^ Cement Company's 


case (supra) it was held that all the tests. 


referred to in the judgment were satisfied 
and therefore the question of the com- 
parative weight to be attached to 


tio". .. 
12. In Pakshiraja Studios v. Its 
Workmen, (1961) 2 Lab LJ 880 at p.382 


this Court referring to its earlier decision - 


in Pratap Press, etc. v. Their Workmen, 
(1960) 1 Lab LJ 497 = (AIR 1960 SC 
1913) quoted in (1961).2 Lab LJ 380 at 


- p. 882 (SC) reiterated the following prin-- 


ciple: 
EENE the Court has to consider 
with care how: far there is ‘functional in- 
tegrality meaning thereby such func- 
tional inter-dependence that one unit can- 


not exist conveniently and reasonably . 


without the other and -the further ques- 
tion whether in matters of finance and 


'employment the employer. has actually: 
istinct or integrat- . 


kept the two units 
ed." 


In South India Millowners Association v. 


Coimbatore District Textile Workers’ 
Union, (1962) 1 Lab LJ 293 at p. 230 = 
(AIR 1982 SC 1921) . this’ court--on the 
same topic observed as follows:— 

“In dealing with the problem, several 
factors are relevant and it must be re- 
membered that the significance of the 
several relevant factors would not be the 


same in each case, nor their importance. 
Unity of ownership and management and 
control would be relevant factors. So 
would the general unity of the two con- 
.cerns; the unity of finance may not be 
irrelevant and geographical location may 
also be of some relevance; functional in- 
tegrality can ‘also be a relevant and im- 
portant factor in some cases. It is also 
possible that’ in some cases, the test 
would be whether one concern forms an 
integral part of another so that the two 
together constitute one concern, and in 





the ` 
several tests did not arise for considera-- 


(2) SCR 862 at p. 871 = (AIR 


dealing with this question the nexus of 
integration in the form of some essential ' 


dependence of the one on the other may. 


assume relevance. Unity of purpose or 


' design, or even parallel or co-ordinate 


activity intended to achieve a common 
object for the p Gf the cartying out 
the business of the one or the other can 
also assume relevance and importance. .. 
In the complex and“ complicated forms 


‘which. modern industrial enterprise as- 


sumes, it would be unreasonable to sug- 


i gest that any. one of the relevant tests is 


ecisive; the importance and significance 
of the tests would vary according to the 
facts in each ease and so, the question 
must always be. determined bearing in 
mind all the relevant tests and co-relat- 
ing.them to the nature of the enterprise 


.with which the court is concerned. 


(emphasis added). : 


~ 18. In Management of Wenger 
& Co. v. Their Workmen, (1908) Supp 
1964 S 


864) this Court while referring to almost 
all the earlier decisions on the subject 
emphasised. the following aspect of these 
terms:— gt * s "s 
' "Several factors.'are relevant in’ de- 
ciding this question -(whether industrial 
establishments owned by the same 
management constitute separate units or 
one establishment). But it is important 
to bear in mind that the significance or . 
importance of these. relevant factors 
would not ve the same in each case; whe- 
ther or not the two units constitute one 
establishment or are really two separate . 
and independent units, must be decided 
on the facts of each case”. BEEN 
14. Bearing in mind the not too 
rigid principles laid down by this Court, 
as: noticed above, we have to consider if 


.thé two units, the S. -Mill and the R, Mill, 
‘can be held, on the materials establish- 


ed in this case, to be functionally one . 
single establishment. Broadly the com- 
mon features of the two units- emphasis- 
ed before us by the appellants are unity 
of ownership; ultimate control and super- 
vision; unity of finance; similarity of ser- 
vice conditions in general; similarity of 
general wage structure; proximity of the 
units; some work (viz., preparation of 
water proof Masala) for the R. Mill be- 
ing performed in the S. Mill, common 
boiler located in the S. Mill supplying 
steam to R. Mill; location of the process- 
ing furnace of the R. Mill in the S. Mill; 
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identical bonus scheme for both 
the units except for. one year; 
inter-transférability of employees from 
one unit to the other; identical: 
workin conditions, maintenance of 


one balance-sheet and profit and loss ac- 
count and one consolidated account for 
the company including both the units; 
depreciation fund; same occupier, name- 
ly, the Director (E. W. 1), for both the 
Mills and above gall treatment by the 
Company of both the units as one in cer- 
tain matters, such as opening of Bank ac- 
counts except in the State Bank where it 
was in the name of the Company, Regmal 
section, and the products of both the 
units bearing the name of the Company. 
The submission is sought to be reinforc- 
ed by reference to some earlier awards 
of Tribunals in certain adjudications 
where it is pointed out, that the Tribunal 
had held that the standing orders of the 
Company were applicable to the R. Mill 
and the workmen’s terms of conditions of 
service were the same in both the units. 


15. On the other hand the cir- 
cumstances pointed out in favour of the 
respondent are “that the two units are 
separate. Both factories are registered 
separately under the Factories Act and 
they are in separate premises. The raw 
materials used in the two factories are 
different and it is obtained from different 
sources. Electricity is obtained by the 
two factories from different sources, the 
sale of products manufactured in the res- 
pective: units is effected from their res- 
pective offices, the staff of the two mills 
is separate and wages are paid separate- 
ly. The accounts of the two mills are 
maintained separately although finally 
they are amalgamated. into one account 
of the Company. Fire insurance of the 
two factories is done separately, the local 
manager of the Employees’ State Insu- 
rance Corporation has allotted different. 
numbers of provident fund to the two 
factories, the assessment of sales-tax for 
the sales of products of the two mills is 
done separately which is obviously due 
to the fact that the products are different 
and different rates of sales tax apply to 
them". There is no provision in the 
standing orders of the Company regard- 
ing transfer of workmen from one. unit 
to the other. ^ 


16. We have got to consider the 
appellants’ submission in the back-drop 
of the present dispute before the Tribu- 
nal, The dispute centres round closure 
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of S. Mill. By raising an industrial dis- 
pute the closure is sought to be charac- 
terised by the workmen as either a lay- 
off or lock-out or retrenchment. The 
controversy between the parties with re- 
gard to the oneness of the establishment 
has to be viewed mainly from the point 
of view of compensation for deemed re- 
trenchment of the employees on closure 
since it is absolutely clear that the S. Mill 
was ultimately closed on July 28, 1967 


-and remained .so till the date of the 


award. It is, however, pointed out by: 
the appellants and not countered by the 
respondent that the Straw Board section 
has again been restarted with about 58 
workmen from October 1972 during the 
pendency of this appeal. It is, therefore, 
clear that the S. Mill. was not functioning 
at all between July 1967 and October 
1972. We will, therefore, have to consi- 
der the matter in controversy in the above 
context and circumstances of this parti- 
cular ease.  Adverting to the common: 
features emphasised by the appellants, 
although most of these are present, it is 
not correct that there was mutual trans- 
fer of labour from one unit to the other 
without the consent of the employees. 
Again too much significance cannot be 
given in this case for application of the 
provisions of the standing orders. The 
fact that in the earlier award, on a dis- 
pute being raised by the workmen of the 
R. Mill the standing orders were held to 
be applicable to them, would not assist 
the appellants for the purpose of this 
case to n an unerring conclusion on 
that ground.alone that the two units are 
one. Similarly that some masala for the’ 


` R. Mill is prepared in the S. Mill or that 


the steam in the R. Mill is supplied from 
the boiler located in the S. Mill aré not 
decisive tests in this case when even for 
the purpose of economy a common em- 
ployer may arrangé his matters in such 


a way that there is certain operational 


. co-operation between units, not necessa- 


riy wholly interdependent one upon - the 
other. The most important aspect in this 
particular case relating to closure, in our 
Opinion, is whether one unit has such 
componental relation that closing of one 
must lead to the closing of the other or 
the one cannot reasonably exist without 
the other. Functional integrality will as- 
sume an added ore. n a case of 
closure of a branch or unit. That the 
R. Mill is capable of functioning in iso- 
lation is of very material import in the 
case of closure. There is bound to be a 
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shift of emphasis in application of various 
tests from one case to another. In other 
words, whether independent functioning 
of the R. Mill can at all be said to be 
affected by the closing of the S. Mill. 
At the time we are hearing this appeal 
we should have thought that the answer 
is easy since the R. Mill admittedly has 
been functioning in the absence of the 
S. Mill for a little over five years. But 
we have to consider the correctness of 
the conclusion of the Tribunal on the 
date it passed the award when the clo- 
sure was only for about ten months. That, 
however, will, in our view, make no dif- 
ference in principle. The reason for 
closure of the S. Mill is non-availability 
of Bagasse, which is the raw material 
eeded for keeping it going. It is clear 
from the finding of the ^. Tribunal that 
there is no other oblique reason at all 
established in the evidence in respect of 
the closure. The workmen cannot ques- 






: [tion the motive of the closure once clo- 


* Act b 






sure has taken place in fact. "The: mat- 
ter may be different if under the guise 
of closure the establishment. is being 
carried on im some shape or form or ata 
different place and the closure is only 
a ruse or pretence. Once the Court 
comes to the conclusion -that there is 


Section 25-FFF has been inserted by an 
amendment of the Industrial Disputes 
Act 18 of 1957 and it is not neces- 
sary for us to trace the history of the in- 
sertion of Chapter V-A in the Central 


. Act by Amendment Act 47 of 1958 and 


later on of Section 25-FFF with other 
provisions. We may only note in pass- 
ing that the legislature had to introduce 
these beneficial provisions in the interest 
of labour on account of the interpreta- 
tion by this Court of the earlier relevant 
provisions of the Central Act on the sub- 
ject. 


17. After giving due considera- 
tion to all the aspects pointed out by 
the learned counsel for the appellants, 
we are unable to hold that the R. Mill is 
not an independently functioning unit 
and that there is any functional integra- 
litv as such between the R. Mill and the 
S. Mill. The fact of the unity of owner- 
ship, supervision and control and some 


other common features, which we have 
noticed above, do not justify a cóntrary 
conclusion on this aspect in the present 
case. There is considerable force in the 
submission of Mr. Chitaley that the R. 
Mill is a different line of business and 
the closure of the S. Mill has nothing to 
do with the functioning of the R. Mill. 
The matter may be absolutely different ' 
when in an otherwise going concern or a 
functioning unit sorfie ^ workmen's ser- 
vices are terminated as being redundant 
or surplus to requirements. That most 
of the conditions of service of the two 
Mills were substantially identical can be 
easily explained by the fact that, being 
owned by the same employer and the 
two units being situated in close proxi- 
mity, it will not be in the interest of the 
management and peace and well-being 
of the Company.to treat the employees 
differently creating heart burning and 
discrimination. For the same reason, 
there is no particular significance in this 
case even in the application of the stand- 
ing orders of the Company to the em- 
ployees of the R. Mil] which, because 
of the non-requisite number of employees 
employed in the latter, is not even  re- 
quired under the law to have separate 
standing orders. It is, in our opinion, a 
clear case of closure of. an independent 
unit of a Company and not a closure of 
a part of an establishment. Even so, this 
kind of closure cannot be treated as lay- 
off or lock-out under the U. P. Act. The 
S. Mill was intended to be closed and 
was in fact closed and, therefore, the 
uestion of lay-off under Section 2-N of 
the U. P. Act does not arise. Similarly 
it is also not a case of lock-out within 
the meaning of Section 2-O of the U. P. 
Act. In bo 
is not closed completely and there is also 
no intention of the employer to close the 
concern. i 

18. The learned Counsel drew 
óur attention to the fact that the Tribu- 
nal did not consider the effect of certain 
awards and of some material evidence. 
We have examined all the materials 
which, according tò- the counsel, were 
not taken note of by the- Tribunal. We 
are, however, not impressed by the argu- 
ment that the Tribunal committed any 
manifest error of law by any significant 
omission to consider relevant materials in 
this case. 'To cite one or two instances, 
the appellants drew our attention to Exhi- 
bit E-69 which is a letter to the Chief 
Controller of Imports and Exports with 


lay-off and lock-out the unit . + 
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‘an application dated 4th June, 1962, ad- 
dressed by the Manager of the Company. 
We have gone through this document. 
We find that against Item A, while giving 
particulars of the applicant under 
column 1, the name of the applicant, 
“the Straw Board Manufacturing Com- 
pany Ltd. (Abrasives Department) Saha- 
ranpur" is mentioned. Again, against 
item B therein, regarding particulars of 
the industrial unit, the name of the in- 
dustry has been given as "Coated Abra- 
sives Industry”. Against item D, under 
column 1 in the said form viz. Date of 
establishment of business in India, what 
is mentioned is "Abrasives Department 


started production in the year 1940". It. 


is true that the application has been put 
in for and on behalf of the Company but 
that, by itself, does not at all assist the 
appellants and this document would not 
help in coming to a contrary conclusion 
that the R. Mill is not an independent 
unit. Similarly, the learned Counsel was 
referring to mis-reading of the evidence 
of the only witness, Raja Ram, on be- 
half of the workmen, with regard to the 
inter-transferability of the employees be- 
tween the two units. Clear evidence has 
been given by the Director (E: W. 1) that 
the four cases of transfer within. the last 
eleven years were "done with their con- 
sent". Besides, as noted earlier, even the 
standing orders relied upon by the appel- 
lants do not provide for transfer from 
one unit to the other. There is, there- 
fore, no merit in the submission of the 
appellants. 


19. We may now consider whe- 
ther the employer after he had decided 
to close down a particular unit is entitl- 
ed to close the same by stages. We have 
seen in this case that a decision to close 
the S. Mill was-taken by the Company 
some time in March, 1967 and the Secre- 
tary to Government of U. P. Industries 
Department was informed about it on 7th 
March, 1967, Even the Union had been 


informed about it earlier on 21st Febru-. 


ary, 1967. Communication of the deci- 
sion was also made to various authori- 
tles of the Government and others con- 
cerned. Finally on 5th April, 1967, notice 
of closure of ‘the factory was published 
stating that the first batch of 98 workmen 
will be discharged on 7th May, 1987. 
Notices of termination of service were 
also served on these workmen individual- 
ly.on the same day. In pursuance of this 
notice, services of these workmen were 


terminated, with effect 
1987. i 

20. It may not always be possible 
to immediately shut down a mill or a 
concern even though a decision to close 
the same may-at any rate at the time 
have irrevocably been taken. There is, 
therefore, nothing wrong in the employer 
arranging ‘closure of the S. Mill in such 
a way as to guard against unnecessary 
inconvenience to. both the management 
as well as to the labour and against pos- 
sible avoidable wastage or loss to the 
concern, say, for not being able to com- 
plete some processes which have ulti-. 
mately to be finished. Having decided 
to close down a unit on account of non- 
availability of raw materials the supply 
of which had stopped, it was necessary 
to go on with the unused stock of raw 
materials for some time for which a les- 
ser number of workers would be neces- 
sary who would then naturally constitute 
the next batch or batches to go. We do 
not see anything wrong in law in elect- 
ing such a step or mode in finally closing 
a unit or a concern. It may be in the 
nature of a business to take recourse to 
such a mode which cannot ordinarily 
and per se be considered as unfair or il- 
legitimate. In the circumstances of this 
case we are unable to hold that the ter- 
mination 'of the services of the 98 work- 
men, on account of closure, as held by 
-us, is unjustified having been the first 
batch selected. to go while others were 
retained until the'final closure of the S. 


from 7th May, 


-` Mill on 28th July, 1967. The counsel for 


the appellants very strenuously submits 
that there was no closure on 7th May, 
1967, since the Mill had been functioning 
till 28th July, 1967 and, therefore, con- 
tends that the first batch of workmen 
must be held to have been retrenched 
‘on 7th May, 1967 and paid compensation 
as on retrenchment under Section 6-N 
of the U. P. Act. We are unable to ac- 
cede to this submission. The timing of 
the termination of the 98 workmen which 
was about three months earlier is not at 
all relevant in the context of the present 
case which is one of closure of an in- 
dependent unit with different processes 
of work for its end-product. What com- 
pensation they will get under the circum- 
stances is of course a different matter to 
which we will refer hereafter. 

21. We will now take. up the sub- 
mission of the learned Counsel for the 
appellants ri roles to res judicata. It 
is contended by him that ín previous 


~ case. 


J 
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awards between the same parties the Tri- . 


' bunals have held both R. Mill:and S. 
. Mill to be. one establishment and, there- 


fore, the principles of res judicata will. 


apply and the employer isnot entitled to 
reagitate the same question here in this 
Counsel has referred to the award 
(Ext. E-105) which'is an award of the 
. Regional Conciliation Officer, Meerut, iri 
casé No. 8 Adj. of 1957 dated July 12, 


1957. The reference in this case was with. 


regard to whether a worker named Sri 
Santoo “be made a permanent sweeper?” 


In considering this question the Union. 


. claimed that although Santoo was em- 
ployed in the R. Mill, he was entitled ,to 
e 


2 made `a permanent sweeper 
under the standing orders of the 
Company. It is true that the Ad- 


judicator held in favour of the workmen 
repelling the contention of the manage- 
. ment that he was only- employed in a 
temporary capacity in part-time work and 
‘he was not a suitable worker to be ab- 
sorbed as a 
Adjudicator, of course, -observed that the 
management "further added that. the 
Regmal Mill is entirely a separate factory 
than (sic) the Straw Board Factory and 
as such the standing orders of the Straw 
Board factory would not apply in this 
concern." This decision on the facts of 


the. particular: case Where incidentally : 


the .Company's standing orders were also 


taken note of — by the Adjudicator, can-- 


. not be considered to be res judicata in 
^' this case for the particular- purpose for 
which that doctrine is invoked here. : 

` . The next award to which re- 
ference -has been made by the appellants 
is the award in Adjudication: Case No. 65 
of 1968 dated 2nd November, 1964 
(Ex. W-11).' The issue in that case was 
in the following terms:— E : 


'""Should the employers be required. 


' to introduce the Provident Fund Scheme 


for the workmen caper their Reg-. 


mal Mills 
'. The dispute in that case was between the 
. Company and the .workmen of the R. 
. Mill as such and not that of the S. Mill. 
The Tribunal, guardedly*enough, framed 
an additional issue (Issue No. 4) in these 
-terms:— . 
“Has the Régmal Mills to be consi- 
. dered for the purposes of the present 
claim to be an independent and separate 
unit ........ P (emphasis added). 
The Tribunal finally. allowed the Provi- 
dent Fund facility tó the workers of the 


eras t t 








rmanent workman. The. 


the scoré of res judicata 


here. 


.& year to the workmen 
_Regmal section .... P" 


Regmal Mil. This decision again: can- 
not. be invoked as res judicata for the 
purpose of dealin with the case of. 
closure of one of the units of the Com- 
pany, : The nature of the subject-matter ` 
‘of the Industrial dispute and. the .purpose 
of an enquiry in such an adjudication are 
always material in considering the ques- 
tion of res judicata in a later proceeding 
between.the same parties. NS ^ 4 
_23.. The next award to which re- 
ference has been made by the appellants 
is in Adjudication Case No. 58 of 1965 
dated October 28, 1965 (Ex. W-2). The 
pp of the dispute in that case 


was "whether the employers have retired . " l 


the workman, Shri Punnu Ram, son of 
Ganga Ram, Peon, Regmal Mills, with 
effect from March 1, 1964, legally and/or 
justifiably ...... Pe ere again on the 
pleadings one of the issues framed by the 
Labour Court was “whether the certified 
standing orders are or are not applicable 
to the employees of the Regmal Mills P". 
The Labour -Court in its award gave the 


benefit of the superannuation age of 61^: 


years provided under the standing orders 
to this workman. This again cannot be 
considered as helping the ‘submission ‘on, 
made in this 
case in respect of the particular dispute 
which is involved between the parties 
24. -’ Another award relied upon 
by the appellants is in Adjudication Case 
No. 10 of 1967 dated 22nd August, 1967 
(Ex. W-4). e issue in this case was 
“should: the employers be required to 
grant 12 days’ casual-leave with wages in: 
employed in 
The Tribunal in 
that case allowed 12 days’ casual leave 
to the employees 
This case also cannot be considered as 


res judicata for the purpose of the pre- 


sent controversy between the parties in 
this appeal. It is the matter directly and 
substantially in issue in each case which 


is of material relevance in determining. ' 


the question of res judicata in an indus- 
trial matter. ^ : ` 

‘25. ` It is now well established| 
that, although the entire Civil Procedure 
Code is not applicable to. industrial ad- 
judication, the principles of res judicata 
laid down under Section 11 of the Code 
of Civil Procedure, however; are applic-|- 
able, wherever possible, for very good 
reasons., This is so since multiplicity of 
litigation and agitation and re-agitation of 
the same ,dispute at issue between the 


of the ` Regmal unit. ^^ 


1974. 


same employer and his employees will 
not be conducive. to industrial peace 
which is the principal object of all labour 
legislation bearing on industrial adjudica- 
tion. But whether a matter in dispute in 
a subséquent case had earlier been direct- 
ly and substantially in issue between-the 
same parties and the same had been 
heard and finally decided by the Tribunal 
will be of pertinent consideration ànd 
will have to be determined before hold- 
ing in a particular case that the princi- 
ples of res judicata are attracted. 


26. The learned Counsel faced 
with the problem drew our attention to 
Rule .18 of the U. P. Industrial Tribu- 
nal and Labour Courts Rules of Proce- 
dure, 1967, which provides that after the 
written statements and rejoinders, if any, 
of both the parties are filed and after exa- 
mination of parties, if any, the Industrial 
Tribunal or Labour Court may frame 
such other issues, if any, as may arise 
from the pleadings. It is clear that these 
issues are framed by the Tribunal to as- 
sist ‘in adjudication. While it cannot be 
absolutely ruled out that in a given case 
such an additional issue may sometimes 
attract the principle of res judicata, the 
heart of the matter will always be: What 
was the substantial question that came 
up for decision in the earlier proceed- 
ings? Some additional issues may be 
framed in order to assist the Tribunal to 
better appreciate the case of the parties 
with reference to the principal issue which 
has been referred to for adjudication 
and on the basis of which, for example, 
as to whether it is an industrial dispute 
or not, the jurisdiction of the Tribunal 
will have to be determined. The reasons 
for the decision in connection with tlie 
adjudication of the principal issue cannot 
.be.considered as the decision itself to at- 
tract the plea of res judicata. The ear- 
lier question at issue must be relevant 
and germane in determining the question 
of res judicata in the subsequent pro- 
ceedings. The real character of the con- 
troversy between the parties is the deter- 
mining factor and in complex and mani- 
fold human relations between labour and 
capital giving rise to diverse kinds of 
ruptures of varying nuances no cast iron 

e can be laid down. 


97. | Some distinction, of whatever 
shade or magnitude, may have to be 
borne in mind in application of the prin- 
ciples of res judicata in industrial adju- 
dication in contra-distinction to civil pro- 
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ceeding. Extrewely technical considera- 
tions, usually invoked im civil proceed- 
ings, may not he allowed to outweigh 
substantial justice to the parties in 2u in- 


_dustrial adjudication. 


28.. We have already held on the 
facts established in this case that the S 
Mill, which was an independent unit and 
à separate line of business, had been 
closed in fact and, therefore, it was not 
a case of lay-off or lock-out. It is also 
not a case of retrenchment, as it is vr- 
dinarily understood, and even within the 
meaning of Section 2(s) of the U. P. Act 
which is substantially identical with Sec- 
tion 2(oo) of the Central Act as inter- 
preted by this Court: The Tribunal , is, 
therefore, right in answering the first 
issue in'the reference in favour of the 
respondent. 

29. The next crucial question that 
will -then arise for consideration is whe- 
ther the concerned employees are entitl- 
ed to relief under Section 25-FFF of the 
Central Act since there is no similar pro- 
vision in the U. P. Act. Mr. Chitaley, as 
stated earlier, at first disputed that the 
employees can invoke the provisions of 
Section 25-FFF, although, finally aban- 
doned that position. Since the U. P. 
Act does.not make any provision for com- 
pensation in the case of closure and the 
Central Act has supplied the lacuna, 


_ there is no repugnancy between the U. P. 
. Act and the Central Act and the benefi- 


cent provisions of the latter Act can be 
availed of by labour even in their ab- 
sence in the U. P. Act. The Central Act 
applies to the whole of India, including 
U. P. Even if there may be the sligh- 
test doubt in the matter,:Section 25-J of 
the Central. Act advisedly leaves no scope 
for controversy in the matter. We will, 
therefore, read Settion 25-FFF of the 
Central Act which clearly applies in the 
present case: 

25-FFF (1: “Where an undertak- 
ing is closed down for any reason what- 
soever, every workman who has been in 
continuous service for not less than one 
year in that undertaking immediately be- 
fore such closure shall, subject to the 
provisions, of sub-section (2), be entitled 
to notice and compensation in accordance 
with the provisions of Section 25-F, as if 
the workman had been retrenched: 

Provided that where the undertakin 
is closed down on account of unavoid- 
able circumstances beyond the control of 
the employer, the_ compensation to be 
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paid to the workman under clause (b) of 
Section 25-F shall not exceed his average 
pay for three months. 

Explanation.— An undertaking which 
is closed down by reason merely of— 
. (i) financial difficulties (including 
financial losses); or 

(ii) accumulation 
stocks; or . 

(iii) the expiry of the period of ‘ths 
lease or licence granted to it; or 

(iv) in a case where the undertaking 
is engaged in mining operations, exhaus- 
tion of the minerals in the area in which 
such operations are carried on; 


.shall not be deemed to be -closed 
down on account of unavoidable circum- 
stances beyond the control of the em- 
ployer within the meaning of the proviso 
of this sub-section.” - 


30. Section 6-N of the U. P. Act 
is identical with Section 25-F of the Cen- 
tral Act except for some consequential 
additions in Section 25-F (c) in view of 
the scheme of the latter Act, which are 
. not material for our purpose. It is, there- 
fore, clear that on the finding that the 
S. Mill was closed as an independent unit 
it will fall for consideration whether the 
employees: of the. said Mill are entitled to 
compensation under Section 25-F which 
is the counterpart of Section 6-N of the 
- €U. P. Act by virtue of the provisions of 
‘Section 25-FFF (1) ‘of the Central Act. 
: [Yhe Tribunal was, therefore, not correct 
in holding that Section 25-FFF did not 
apply to the employees concerned. In- 
deed the management has paid, as al- 
ready noted, compensation to their em- 
ployees under Section 25-FFF (I) of the 
Act. 


of undisposed of 


31. Some controversy was raised 
at the bar with regard to the meaning 
of the word ‘undertaking’ in Sec. 25-FFF. 
Without going into the question in detail 
we may only refer to a decision of this 
Court in Management of Hindustan Steel 
Ltd, v. Workmen, AIR 1973 SC 878 where 
the following observation appears: : 

“The word undertaking as used in 
Section 25-FFF seems to us to have been 
used in its ordinary sense  connoting 
thereby any work, enterprise, project or 
business undertaking. It is not intended 
to cover the entire industry or business 
of the employer as was suggested on be- 
half of the respondents. Even closure or 
stoppage of a part of the business or ac- 
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-tivities of the employer would seem in 
law to be covered by this sub-section.' 


32. We may now deal with  an-: 
other submission of Mr. Chitaley. Ac- 
cording to the learned Counsel, the ques- 
tion of compensation cannot be gone into 
by the Tribunal on account of closure of 

: the Mill as found by the Tribunal We 
are not impressed by this argument, 


33. In the course of gradual deve- 
lopment of the industrial law the legisla- 
ture, by engrafting a provision like Sec- 
tion 25-FFF in the Central Act, has : 
sought to wipe out the deleterious dist- 
inction in the consequential effect on 
labour upon retrenchment and upon clo- 
sure except that in the latter case a res- 
tricted compensation under very specified 
circumstances is provided for under the 
proviso to Section 25-FFF (1) itself. It is 
no longer open to the employer to plead 
that there can be no industrial dispute 
with regard to the eligibility of work- 
men to compensation or to its quantum 
on closure of an establishment although 
the factum of a real and genuine or legi- 
timate closure, admitted or proved, is 
outside the pale of industrial adjudication 
not partaking of or fulfilling the conduct 
of an industrial dispute within the mean- 
Xing of Section 2 (k) of the Central Act. 
If, however, the closure is a masquerade, 
the matter will stand on a different foot- 
ing. That is not the case before us here. 


34. Besides, the reference has not 
been challenged as incompetent either 
before the Tribunal or in this appeal. 
Indeed on the explicit terms of the re- 
ference, it is not possible to contend that 
the subject-matter referred to is not an 
industrial dispute. Apart from that there 
is no legal bar to refer to the Tribunal 
to determine the compensation on clo-|. 
sure of an undertaking. The scheme of 
Chapter V-A or even the language of Sec- 
tion 25-FFF, does not necessarily indicate 
that a claim under the said section can 
be made only under Section 38-C of the 
Central Act and that the Industrial Tri- 
bunal, in a reference, has no jurisdiction 
to grant appropriate relief in that behalf, 
as urged by- the learned Counsel. The 

- submission of the learned Counsel is de- 
void of substance. ` 


85.. The claim, however, of the 
respondent-company before us is that 
the proviso to Section 25-FFF (1) is at- 
tracted in this case and the employees , 


~ fiction contained 
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are. not entitled to any compensation ex- 
ceeding their average pay for three months 
as provided therein. e Tribunal, how- 
ever, did not address itself to this aspect 
of the matter as according to it “since it 
was a legitimate closure the question of 
compensation could not be etermined 
by it’... The matter, therefore, was not 
at all considered by the ‘Tribunal and 
the parties were also not allowed to ad- 
duce any evidence with regard to the ap- 
plicability or otherwise of the said pro- 
viso before the ‘Tribunal, Even after 
decision of the first issue in the reference 
holding that the closure of the S. Mill 
was. legitimate, it was incumbent upon 
the Tribunal to adjudicate upon the 
second issue of the reference for grant- 
ing appropriate relief as a necessary 
corollary to the result of the first issue. 
The Tribunal committed a clear error of 
jurisdiction in not undertaking that en- 
uiry. Once it is found, as in this case, 

at there is a closure, the question of 
applicability of sub-section (1) of Section 
95-FFF or the proviso thereto will auto- 
matically arise for consideration in de- 
termining the quantum of compensation. 
The proviso to Section 25-FFF (1) which 
limits the quantum of compensation 
under the conditions specified therein, 
will have to be carefully considered in 
order to arrive at a conclusion whether 
the onus in that behalf to justify a lesser 
amount of compensation has been dis- 
charged by the employer or not. A deci- 


. Sion k pos the employer after considere. 


ing aspects of the matter in relatiou 
to the said proviso read with the Expla- 
nation will lead to granting of a higher 
compensation under sub-section (1) of 
Section 25-FFF by -reason of the legal 
erein for payment in 
accordance with Section 25-F of the Cen- 
tral Act; It will now, therefore, be the 
duty of the Tribunal to afford adequate 
opportunity to the parties to establish 
their respective pleas on the point which 
appertains to the domain of the secon 
issue in the reference. . 

36. In the result the appeal is 
partly allowed and that part of the Award 
of the Tribunal with regard to the non- 
applicability of Section 25-FFF is set 
aside. The reference stands restored to 
the file of the Tribunal for adjudicating 
only the question of applicability or non- 
applicability of the proviso to Sec- 
tion 25-FFF (1) of the Central Act. It 
wil be open to the parties to adduce 
oral and documentary evidence before the 


‘justice. - Therefore, 
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Tribunal with respect to this limited en- 
uiry. In the circumstances of the case 

the parties will bear their own costs. 
| Appeal partly allowed. 
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Ranchod Mathur Wasawa, Petitioner 
v. State of Gujarat, Respondent. 
Special Leave to Appeal (Crl) No. 
674 of 1978, D/- 15-10-1973. 
Index Note: — (A) Criminal P. C. 
(1898), Section 340 — Appointment of de- 
fence Counsel — Need for — Duty of 
Sessions Judge. © 


Brief Note: — (Dicta) Sessions 
Judge should view with sufficient 
seriousness the need to appoint State 


Counsel for undefended accused in grave 
cases, Indigence’ should never be a 
ground for denying fair trial or equal 
justice. Therefore, particular attention 


-should be paid to appoint competent ad- 


vocates, equal to handling the complex 
cases, not patronising gestures to raw 
entrants to the Bar. Sufficient time and 
complete papers should also be made 
available to the advocate chosen so that 
he may serve the cause of justice with 
all the ability at his command; and the 
accused “also may feel confident that his 
counsel chosen by the court has had ade- 
quate time and material to defend him 
properly. . (Para 1) 

The Order of the Court was deliver- 
ed by 


KRISHNA IYER, J.i— A petition 


: from jail — this is one — demands clo- 


ser judicial care and we have with deep 
concern scanned the materials placed be- 
fore us in the light of the grounds of 
grievance urged in this appeal. We find 
no reason to disagree with the findings 
of guilt and refuse special leave. Even 
so, we are disturbed, having a look at the 
proceedings in this case, that the Ses- 


. sions Judges do not view with sufficient 


seriousness the need to appoint State 
Counsel for undefended accused in grave 
cases. Indigence should never be a 
ground for denying fair trial or equal 
particular attention 
should be paid to appoint competent 
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advocates, equal to handling the complex 
cases, not patronising gestures to raw 
entrants to the Bar. Sufficient time and 
.lcomplete papers should also be made 
available, so that the advocate chosen 
ay serve the cause of justice with all 
e ability at his command. In the pre- 
sent case, the accused has made a griev- 
ance that the amicus curiae came into 


` the picture only on the day the trial com- | 


menced. This is an unfortunate feature. 
Nevertheless, we are satisfied that by 
postponing the examination of.the impor- 
tant witnesses to the next day the learn- 
`~ ed Judge helped counsel to equip him- 
self y. We are also satisfied from a 
perusal of the papers that the cross-exa- 
‘mination has not suffered - for want of 
‘time or facility for counsel for the ac- 
cused. We would, however, emphasize 
that in all these cases there should be a 
sensitive approach made by the court to 
. See that the accused felt confident that 
- his counsel chosen by the court has. had 
adequate time and ^ material to defend 
him properly. With these observations, 
we dismiss the petition. 
: Petition dismissed. 





AIR 1974 SUPREME COURT 1144 
; (V 6L C 216) 
(From: Allahabad) > 
A. N. RAY, C. J. L, Y. V. CHANDRA- 
.: | CHUD AND V. R. KRISHNA. 
.. IYER, Jj. : 
Mohan Lal Pangasa, ^ Appellant v. 
The State of U. P., Respondent. ` 
Criminal Appeal No. 24 of 1971, D/- 
9-4-1974. MEN 
. Index Note; — (A) Penal Code 
(1860), Sections 299-300 =- Circumstan- 
tial evidence. — Evidence of circumstan 


- ces — Sufficiency of — (X-Ref:— Evi-, 


dence Act (1872), Section 8, ‘Proved’ — 
' Appreciation of evidence.) 

Brief Note: — (A) It is trite law 
that when. the evidence against an accus- 
ed person, particularly when-he is charg- 
ed with:a grave offence like murder, con- 
sists of only circumstances and not 
direct oral evidence, it must be qualita- 
tively such that on every reasonable hy- 
pothesis the conclusion must be that the 
accused is guilty; not fantastic possibili- 


ties nor freak inferenées but rational de- 


ductions which reasonable ..minds make 
` DR/DR/B599/74/VBB 


, Court, with its sp 


`- The 
-vered by 


" ALR. 

from the probative force of facts and cir- 
`. cumstances, | a . (Para 6) 
"Held, in the instant case, the cir- 


cumstances that the 
with murder, was the' person last seen 
with the deceased; his conduct of run- 


ning away when challenged and chased’ 
by the tilay police guards (Rakshaks) - 


and crouching underneath a railway 
bogey when the Rakshaks were about to 
run down, his wearing clothes which 


. were blood-stained, the recovery of the 


knife, from his trouser pocket and his 
conduct in telling the Rakshaks that he 
ard 

e police party to the. discovery of the 
dead body which also had an in*rimiAat- 


accused, charged: 


his companion, and his leading . 


ing impact, held, were overwhelming for . 
and incompatible with any possible in- 


the accused. 
ye (Paras 8, 6) 
Among the circumstances which went 
against the accused’s innocence was also 
the falsity of the plea that he: for- 
ward in defence. It was not illegal ‘to 
take 
stance also if there were other compel- 
ling materials bringing home the guilt to 
the accused, . ara 4) 
Judgment óf Allahabad High Court 
firmed Ji acude 


Index Note: — (B) Constitution of 
India, Article 186 — Re-assessment of 
evidence by Supreme Court. 


'*" Brief Note: — (B) In the Supreme 

ial jurisdiction under 
Article 136 of the ‘Constitution, re-assess- 
ment of the evidence is not permissible 
in the ordinary course. Concurrent find- 


ference of innocence of 


ings: of fact in the Sessions Court 
and: the High Court must normally be ~ 


the last word. (Para 5) 
Judgment of the Court was, deli- 


KRISHNA IYER, J.:— This appeal 
by special leave relates to a tragic case 
of one young doctor murdering his fel- 
lọw doctor with whom he was on very 
friendly terms —- an act of motiveless 
malignity, if the case of the prosecution 
were true. The accused, 28 years old, 
and the deceased 
age, were ‘both students in the Ganesh 
Shanker Vidyarathi Memorial Medical 
College, Kanpur, and were both employed 
in the same college and were residing to- 
gether in the same hostel. Obviously 
they were as thick as brothers and in- 
deed. spent their evenings often together. 


into ` consideration - that circum- 


-j 


[a 


of around the same 


1974 


2. On the fateful day, ‘April 11, 
1969, the accused-and the deceased went 
to see a picture in the Natraj cinema 
around 6 p. m. After witnessing the 
show they returned togéther and looked 
out for the whereabouts of one Dr. Shah, 
in which connection they went to the 
police outpost, Govind Nagar, at about 
10 p. m. They left the outpost but took 
an out of the way route to the Medical 
College hostel via the Juhi Railway 
Yard. The action-packed hour begins 
now, but we are left with no direct evi- 
dence about the happenings except the 
circumstantial testimony provided by 
P. Ws. 8 and 5, the two Rakshaks of 
the Railway Protection Force "des at 
R. P. F. Thana, G. M. C., Juhi. ile 


they were on patrol duty, they des- 
cribed someone in the distance run- 
ning in the direction of the Eta- 
wah Railway line. Police-like, they 


challenged the fleeing man and flashed 
' their torches to discover the accused 
with blood-stained clothes. The latter 
continued to run but the Rakshaks chas- 
ed him and dragged him from under- 
.neath the goods bogie where he had 
suddenly hidden himseslf. Caught with the 
blood-stained clothes bespeaking some 
guilt, the accused disclosed that he was 
a doctor and had knifed to death his 
companion, Dr. Gupta, somewhere near 
the railway lines. Thereupon, P. Ws. 8 
and 5 searched the person of the accus- 
ed and recovered the ‘knife, Ex. 1, from 
the right side pocket of his trousers. 
There was also a purse, Ex. 2, and a 
photograph, Ex. 7, some cash and other 
sundry items. The two witnesses took 
the accused to their police station where 
P. W. 6, the Sub-Inspector, was present. 
À report was made by P. W. 8 which 
was recorded in the general diary of the 
Thana at sometime after midnight, Ex. 
Ka-8. A seizure memo, 'Ex. Ka-l, was 
made out regardin the knife, Ex. 1. 
P. W. 6 was told By the appellant that 
he would point out the dead body of 
the victim and thereafter the party con- 
sisting of P. W. 6, the appellant, P.-W. 3, 
and P. W. 5 moved to the spot where 
the.cadaver was pointed out by the ap- 
pellant. The scene of occurrence was 
within the territorial limifs of the police 
station, Juhi, and so a copy of Ex. Ka-8 
was communicated to that station. In- 
vestigation was taken up there, inquest 
was held and ‘post-mortem examination 
conducted. The blood-stained articles 
were sent to the Chemical Examiner and 
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„actual murder. 
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eventually the accused was charge-sheet- 
ed for murder and a minor offence under 
Section 25 of the Arms Act. On commit- 
tal, the Sessions Judge tried the case and 
in a careful judgment held the accused 
guilty and sentenced him to death under 
Section 302, Indian Penal Code. The 
appeal to the High Court resulted in the 


- confirmation of the conviction but the re- 


duction of the death penalty to life. im- 


prisonment. 


8. Counsel for the appellant has 
urged before us that the evidence being : 
purely circumstantial and doubtful the 
conviction was unsustainable. It is true 
that there are no direct witnesses to the 
Even so, an impressive 
array of telling circumstances has, ac- 
cording to the courts below, convincingly 
shown the accused to be guilty. Men are 
convicted not merely on direct evidence 
alone but also on circumstantial testi- 
mony. In the present case, the accused 
was the person last seen with the deceas- 
ed; his conduct of. running away when 
challenged and chased and crouching 
underneath a bogie when the Rakshaks 
were about to run him down, his wearing 
clothes which were blood-stained, the 
recovery of the knife, Ex. 1, from his 
trouser pocket and his conduct in telling 
the Rakshaks that he murdered his 
companion are too overwhelming for any 
possible inference of innocence. More- 
over, the accused led the police party to 
the discovery of the dead body which 
also has an incriminating impact. 


4. The counter version belatedly 


set up by the accused has been de- 
monstrated to be false. His curious | 
story is that when he and the 


victim were returning home they. were 
attacked by a batch of badmashes, that 
both were injured, and that, while his 
friend succumbed to the wounds, he sur- 
vived. This case of exculpation was not 
mentioned to the Rakshaks when they 
caught him or in his bail petition later. 
Even. in the committal court he merely 
denied the offence and . withheld his 
ositive explanation which he reserved 
or the Sessions Court. However, even 
the case that he has put forward has been 
examined in the light of the evidence and 
found to be false. Indeed, among the 
circumstances which go against the  ac- 
cused's innocence.is .the  falsity of the 
plea that he put forward. It is not il- 
legal to take into consideration this cir- 
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cumstance also if there are other com- 
pelling materials bringing home the guilt 
to the accused. 

. 5o In this court, with its special 
_ (jurisdiction under Article 186 of the Con- 
stitution, re-assessment of the evidence 
_ fis not pease: in the ordinary course. 

Counsel for the appellant, Shri Lal, vain- 
ly urged that there was something fishy 
. about the investigation and the entries in 
the police records. He also wanted us to 
accept the insufficiency of the circums- 

ces, apart from their dubiety. Concur- 
rent findings of fact in the Sessions Court 
and the High Court must normally be 
thé last word and we decline to re-appre- 
ciate the evidence. i 


6. It is trite law that when the 







guilty; not fantastic possibilities nor freak 
inferences but rational deductions which 


ony adduced in this case is iacompatible 
with the guiltlessness of the appellant: 
e, therefore, decline to interfere with 
the conviction. a 
; 7. In the result, the 
and is hereby dismissed. . 
i Appeal dismissed. 


appeal fails 





AIR 1974 SUPREME COURT 1140 
(V 61 C 217) 
(From: Delhi) 
M. H. BEG AND R. S. SARKARIA, JJ. 
Jehan Singh, Appeliant v. Delhi Ad- 
ministration, Respondent. 


Criminal Appeal ^ No. 201 of 1970, - 


D/- 27-3-1974. ^ . . 


Index Note: — (A) "Criminal P. C. : 


(1898), Section 561-A — Inherent juris- 
diction to quash proceedings — If can 
be exercised at the stage of investigation 
, by Police. 

Brief Note: — (A) Where at the 
date of filing the petition under Sec 
tion 561-A, no charge-sheet or a com- 
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‘he was poya as -a Driver o 
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plaint has been laid down in Court and 


. the matter is only at the stage of investi- 


gation by Police, the Court cannot, in 
exercise of its inherent jurisdiction under 
Section 561-A, interfere with the statu- 
tory powers of the Police to investigate 
into the alleged offence, and quash the 
proceedings. Even assuming that the al- 
egations in the F. I. R. are correct and 
constitute an, offence so as to remove the 
legal bar to institute proceedings in 
Court, the Court cannot at that stage 
appraise the evidence collected by the 
Police in their investigation. Any peti- 
tion under Section 561-A at such a stage 
is, therefore, premature and  incompe- 
tent. AIR 1945 PC 18 and AIR 1963 


. SC 447, Rel. on; AIR 1960 SC 808, Dist- 


ing. Decision of Delhi High Court Af- 
firmed. . (Paras 15, 16, 17) 
Cases Referred: Chronological Paras 
AIR 1963 SC 447 = (1968) 2 SCR 
52 = 1968 (1) Cri LJ 841, State 
of West Bengal v. S, N. Basak 
AIR 1960 SC 866 = (1960) 8 SCR 
388 = 1960 Cri LJ 1239, R. P. ' 
Kapur v. State of Punjab - 7, 12, 15 
AIR 1945 PC 18 = 71 Ind App 
203 = 46 Cri LJ 413, King Em- 
peror v. Nazir Ahmad 6, 9, 10 
The Judgment of the Court was deli- - 
vered by ` 


SARKARIA, J.:— This appeal by 
special leave is directed against an order 
of a learned single Judge of the Delhi 
High Court, dismissing appellanťs peti- 
tion made under Section 561-A of the 
Code of Criminal Procedure. The mate- 
rial facts are: these: 

On June 15, 1969, a report was lodg- 
ed in Police Station, Tilak Marg, New . 
Delhi, by one Munshi Ram allegin e 
us, 
DLP 3867, belonging to Indraj Singh an 
Sukh Lal of Chirag Delhi, On June 18, 
1989 at 6 p. m. he stopped the bus at 
Mathura Road to talk to one Devi Sin 
son of Ganesh Lal. Devi Singh invited the 
informant and his companions, Mahinder 
Singh Conductor and Sher Singh helper, 
to soft-drinks at a nearby shop. Leaving 
the bus unattended, they proceed.to that 
shop. In the meantime, Jehan Singh ap- 
pellant, Sharma, R. K. Pathak and an- 
other man of 'stout-build got into the | 
vehicle. The stout man took the steering 
wheel, and all the four drove away in 
the bus despite the protests of the infor- 
mant and his companions. Munshi Ram 


then went to Chirag Delhi to inform his 


6, 10 
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employer Indraj Singh, but found the lat- 
ter absent. It was also mentioned in the 
report that Pathak and Sharma were em- 
ployed in Scindia House. —— 
9. The police. started investiga- 
tion and arrested Jehan Singh appellant, 
and.R. K. Pathak, Assistant Manager of 
the Industrial Credit Co. Ltd., Scindia 
House (hereinafter called the eras le 
They were later released on bail. The 
bus was also seized by the police from 
the possession of the Company. 

8. | Pathak and the appellant filed 
two separate petitions under Sec. 561-A, 
Criminal Procedure Code challenging the 
police proceedings in pursuance of the 
First Information Report made by Munshi 
Ram. » + ` 

4. The learned Judge by a com- 
mon judgment allowed Pathak’s petition 
and quashed the proceedings against 
him, but dismissed the appellant’s peti- 
. tion with this observation: 

“If Jehan Singh had transferred all 
his rights in the bus, though against the 
stipulations in the hire-purchase  agree- 
ment, it would be a matter for: consi- 
deration of the trial court whether he 
could be regarded guilty. of the offence 
of theft if the version contained in the 
first information report is proved." 

5. At the outset, we inquired from 
Shri Anand, learned Counsel for the ap- 
pellant, whether the proceedings sought 
to be quashed were pending in any court 
or before the police. We are toldthat 
at the date of the filing of the petitions 
under Section 561-A, Cr. Procedure 
Code, no charge-sheet or complaint had 
been laid in court. The matter was still 
x the stage of investigation by the po- 

ce. a 
0. Shri Prasad, learned Counsel 
for the State contends that the petitions 
under Section 561-A to quash the pro- 
ceedings which were being conducted in 
the course of police investigation, were 
not competent. He has referred to King 
Emperor v. Nazir Ahmad, 71 Ind App 
903 at p. 218 = (AIR 1945 PC 18 = 46 
Cri LJ 413) and State of West Bengal v. 
S. N. Basak, (1963) 2- SCR 52 at p. 54 = 
(AIR 1963 SC 447 = (1963) 1 Cri LJ 341). 
Tt is maintained that in these circumstan- 
ces, the petitions of both Pathak and the 
appellant Jehan Singh ought to have been 
‘dismissed ‘as premature. 

7. On the other hand Shri Anand 


maintains that his case falls within one. 


of the exceptions to the general rule en- 
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unciated in the cases cited by Shri Pra- 
sad. Reliance has been placed on R. P. 
Kapur v. State of Punjáb, (1960) 3 SCR 
uc (AIR 1960 SC 866 = 1960 Cri LJ 


8. It appears to us that the preli- 
minary objection raised by Shri Prasec 
must prevail. : 

9. In King-Emperor v. Khwaja 
Nazir'Ahmad, 71 Ind App 208 — (AIR 
1945 PC 18 = 46 Cri LJ 418) (supra), 
their Lordships of the Privy Council point- 
ed out that "the functions of the judiciary 
and the police are complementary, not 
overlapping" and that the "courts func- 


‘tions begin when a charge is preferred . 


before it, and not until then". It was 
added that *it has sometimes been thought 
that Section 561-A has given increased 
powers to the Court which it did not pos- 
sess before that section was enacted. But 
this is not so, the section gives no new 
powers, it only provides that those which 
the court already inherently possesses 
shall be preserved”. 

10. The principle enunciated in 
Nazir Ahmed’s case 71 Ind App 208 = 
(AIR 1945 PC 18 = 46 Cri LJ 418) (supra) 
was applied by this Court in S. N. Basak's 
case (1963) 2 SCR 52 = (AIR 1963 SC 
447 = 1963 (1) Cri LJ 341) (supra). There- 
in a First Information Report was regis- 
tered at the Police Station to the. effect, 
that S. N. Basak along with three others 
had’ committed offences under Sec- 


tions 420, 120-B read with Section 420, . 


Penal Code. The police started investi- 
gations on the basis of that report. Basak 
accused surrendered before the Judicial 
Magistrate and was enlarged on bail. 
Subsequently, he moved the High Court 
by a petition under Sections 489 and 
561-A of the Code of Criminal 
Procedure praying that ‘the proceed- 
ings pending against him be quash- 
ed. At the time he filed the peti- 
tion, there was no case pending before 
any court. The High Court quashed the 
police investigation holding that “the sta- 
tutory power of investigation given to the 
police under Chapter XIV is not available 
in respect of an offence triable under the 
West Bengal Criminal Law Amendment 
(Special Courts) Act, 1949 and that being 
so, the investigation concerned is with- 
out jurisdiction”. Against that order, the 
State came in appeal before this Court 
on a certificate ae by the High 
Court under Article 134 (1) (c). Allow- 
ing the appeal, this Court speaking 
through J. L. Kapur, J., observed: 


. cannot be interfered with by the exer.- 


`. challan or charge-sheet against the ac- - 


-some categories ‘of cases- whore the inhe- 
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"The powers of investigation 
cognizable. . offences are contained in 
Chapter XIV of the Code of Criminal 
Procedure. .Section 154 which is in that 
Chapter deals with information in cogni- 


. zable offences and Section 156 with inves- 


tigation into such  .offences and under 


‘these sections-the police has the statutory 


i od to investigate into the circumstances 
of any alleged cognizable offence without 


authority from a Magistrate.and this sta-, 


tutory power of the police to investigate 


cise of power'under Section 430 or under 


the inherent power of the.court under - 
‘Section 561-A of Criminal Procedure 
C » & » D 


ode". pes E Rf c B 
. 1L The basic facts in the instant 
case are similar. Here also, no police 


cused had been laid in court, when the 
petitions under Section 561-A were filed. 
The impugned proceedings were those 
which were being conducted. in the course 
of police investigation. Prima facie, 
therefore, the rule in Basak’s case would 
be attracted. i 


12. In R. P. Kapur v., The State 
of Punjab, 


it was clarified that the rule as to non- 
interference by the High Court, in the 


exercise of its inherent powers, with the” 


proceedings at an interlocutory stage, 
was not an infléxible one, and there are 


rent jurisdiction can and should be exer- 
cised for quashing the proceedings. 
Gajendragadkar, J. as he. then was 
speaking for the Court indicated one o 
such categories thus: . - 

“Cases may also arise where the al- 
legations in the First Information Report 
or the complaint, even if they are 
taken at their face' value and accepted 
jn their entirety, do not constitute the 
offence alleged; in such cases no question 
of appreciating evidence arises; it is a 
matter merely of looking at the 


'eomplaint or the First Information Re- 


ort to decide whethér the offence  al- 
eged is disclosed or not.: In such, cases 
it would be legitimate for thé High 


Court to hold that it would be manifest- 
ly unjust to. allow the process of the cri- 
minal court to be issued against the ac- 
cused person.” . E 

183. It was held that since the al- 
legations made in the First Information 
Report against the appellant therein did 


into ` 


negative. 


(1960) 8 SCR 388 = (AIR. 
1960 SC 886 = 1960 Cri LJ 1289) (supra), ` 


-and 


constitute the offences alleged, there was 
no legal bar to the institution or continu- 


ance of the proceedings against him. It ` 
was further laid down that in exercise of 


its jurisdiction under Section 561-A, the 
High 


Court cannot embark upon an en- ` 


quiry aS to whether. the evidence in the 
case is reliable or not. 1 


14. 


The question, therefore, to-be 


considered is, whether in the instant case, © 


the allegations made in the First Infor- 


-mation Report, did not, if assumed to be 


correct, constitute the offence of theft or 
its abetment against the appellant. 


15. - A plain reading of the First 


Information Report would show that the 


answer to this question must be in the 


and 
Su of Chirag Delhi and was at the 
material time' in their possession through 
their servants, Munshi Ram Driver, Mo- 
Hinder Singh Conductor and Sher Singh 
Helper, and that it was removed_in the 


"teeth of opposition from them without 
their consent, from their custody or pos- 


session by four persons including ‘Jehan 
Singh and R. K. Pathak, who all entered 


- into the vehicle which was then driven by 


one of them, who was of strong build, 


| It is alleged therein that the - 
bus (DLP-3887) belonged to Indraj 


medium height, dark complexion etc., to . 


Scindia' House. In substance the allega- 
tion was that the wrongful removal -of 
the bus was the concerted action of the 


appellant Jehan Singh and R. K. Pathak.-~ - 


their un-named companions, Prima 
facie, the allegations in the First Infor- 
mation. Report, if taken as. correct, did 
disclose the commission of a cognizable 


offence by the appellant and his compa- ` 


nions. May be that further evidence to 
be collected by the police in the course 
of investigation including the hire-pur- 
chase agreement, partnership deed and 
the receipt etc., could confirm or falsify 
the: allegations made in the First Infor- 


‘mation Report. But, the High Court, at 


this stage as was pointed out by this 
Court in R. P. Kapur’s case (1960) 3 SCR 
388 = (AIR 1960 SC 866 = 1960 Cri LJ 
1239) (supra) could not, in the exercise 
of its inherent jurisdiction, appraise that 
evidence or enquire as to-whether it was 
reliable or not. ` ; ‘ 

..16. | Might be, after collecting all 
the evidence, the police would itself sub- 
mit a cancellation; report. 
a charge-sheet is laid before the Magis- 
trate under Section 178, Criminal Proce- 
dure, Code; then all these ^ matters will 


If, however, 


| k 
| 
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have to be considered by the Magistrate 
after taking cognizance of the case. We 
cannot, at this stage, possibly indicate 
what should be done in purely hypothe- 
tical situations which may or may not 
arise in this case. U 


17. For the foregoing reasons, we 
would hold that the petitions under Sec- 
tion 561-A were liable to be dismissed as 
premature and incompetent. On this 
eho ground, we would dismiss this ap- 
peal. À R 





18. No observation unwittingly 
made with regard to the merits of the 
case, in the above judgment shall be 
taken into account to the prejudice cf 
any of the parties, 

Appeal dismissed. 


AIR 1974 SUPREME COURT 1149 
(V 61 C 218) 

D. G. PALEKAR, P. N. BHAGWATI 
AND V. R. KRISHNA IYER, JJ.. 
Deben Das, Petitioner v. The State 

of West Bengal, Respondent. 

Writ Petn. No. 26 of 1973, D/- 26-2- 
1974. 
Index Note: — (A) ‘Maintenance of 
Internal Security Act (1971), Section 8 — 
Detention order — Affidavit indicating . 
that order was passed on material not 
communicated to the detenu — Detention 
is bad. i 


Brief Note: — (A) Whereas there 
was only one ground for detention i.e., 
solitary incident of wagon breaking by 
the detenu, in the avit the District 
Magistrate described the  detenu as a 
"notorious wagon breaker”. . 


Held, that it was clear from the afii- 
davit of the D. M. that he had taken into 
‘consideration material which was not 
communicated to the detenu and there- 
fore the detention was bad. (Para 4) 

The Judgment of the Court was deli- 
vered by 

PALEKAR, J.:— In this petition for 
a writ of habeas corpus under Article 82 
of the Constitution the petitioner had 
been detained by an order dated 14-9- 
1972 passed~by the District Magistrate, 
94 Parganas, in exercise of the powers 
conferred on him by sub-section (1) r/w 
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sub-section (2) of Section 8 of the Main- 
tenance of Internal Security Act, 1971 
(Act 26 of 1971). The order was passed 
with a view to preventing the petitioner 
acting in a manner aoe to the 
maintenance of Supplies and Services 
essential to the community, 


2.. There was only one ground for 
detention and it was as follows: 


“That on 10-9-1972 in between 
06.30 hrs, and 07.30 hours you and your 
associates broke open Wagon Nos. PC 
19799, NR 85424 and ERC 97048 loaded 
with foodgrains (Wheat) and committed 
theft in respect of the same from Can- 
ning Rly. Yard. You were subsequently 
arrested. 


Your action caused disruption of train 
services affecting supplies and services es-_ 
sential to the community." 


3. The affidavit filed by the Dist. 
rict Magistrate says as follows: 

"It appears from the records that the 
detenu-petitioner is & notorious wagon 
breaker operating mainly in and around 
Canning Railway Station, District 24 Par- 
ganas." 

Then the incident referred to in the 
ground is stated and the affidavit pro- 
ceeds to say: i 

“The aforesaid activity of the peti- 
tioner was prejudicial to the mainte- 
nance of supply and services, essential 
to the community and so he was detained 
under the said Act." 


4. It is contended by Mr, Arora, 
amicus curiae on behalf of the petitioner, 
that there is only one solitary incident of ` 
wagon breaking which appears to hava 
taken place on 10-9-1972 and this by itsel 
could never have been sufficient for the 
Magistrate to describe the petitioner as 
“a notorious wagon breaker opérating 
mainly in and around Canning Railway 
Station.” Mr, Arora contended that the 
statement of the District Magistrate would 
show that there must have been other 
material before him before he concluded 
that the petitioner was “a notorious wagon 
breaker” and the reference to “activity” . 
as "a wagon breaker” was based not 
merely on the incideut mentioned in the 
ground, but also other material: Mr. 
Arora, therefore, submitted that if there 
were grounds other than those which 
were communicated to the petitioner on 
which the Magistrate’s satisfaction was 
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. based, then it was the duty of-the Magis- 
trate to serve such grounds also on the 
petitioner so that the latter could have 
had an opportunity to make his represen- 
tation against the charge. A consitutional 
safeguard was thus violated and, there- 
„fore, it was contended the order of deten- 
tion was bad. We think there is force 
in this contention. It does appear from 
the affidavit of the District Magistrate 
that he had taken into consideration mate- 
rial which was not communicated to the 
petitioner. This deprived the petitioner 
of an opportunity to make his represen- 
tation against the: undisclosed material 
and, therefore, the detention was clear- 
ly bad. : : . 

5. At the conclusion of the hear- 
ing we had passed the order for the re- 
lease of the petitioner and all that we 
are doing now is to give reasons for that 


order. f 
. Order accordingly. 


AIR 1974 SUPREME COURT 1150 
(V 61 C 219) 
(From: Bombay) 
S. N. DWIVEDI AND Y. V. 
CHANDRACHUD, JJ. 
Rajpal Bhiraram, Appellant v.: The 
State of Maharashtra, Respondent. 
Criminal Appeal No. 88 of 1970, D/- 
. 18-11-1973. ——— 
Index Note: — (A) 
(1898), Section 421 — Summary dismissal 
‘of appeal by H. C. — Order cannot be 
set aside for soli reason that it is not 
speaking order. Refs Constitution 
of India, Articles 184, 130.) 
Brief Note: — (A) The 
Court has got power to di 


Appellate 
iss summa- 


rily a criminal appeal. If, however, the . 


appeal raises an arguable aud, substan- 
tial point, the High Court should give 
reasons for rejecting the appeal. In ap- 
propriate cases, the Supreme Court may 
examine the evidence for itself and dis- 
pose of the appeal on merits even though 
the High Court has dismissed the appeal 
by a single word order “dismissed” and 
has given no reasons in support of the 
order. So the impugned order cannot be 
set aside for the solitary reason that ‘it is 
not a speaking order. (Para 5) 

ere the accused was found posses- 
sing a Rampuri knife and he could not 
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Criminal P. C. ' 


A. I. R. 


satisfactorily explain his presence at an 
odd hour in the lonely place it was a rea- 
sonable inference that he and his com- 
panions were there at that odd hour with 
intent to commit an offence and his con- 
viction under Section 122 (a) Bombay 
Police Act was proper. "Therefore sum- 
mary dismissal of appeal by the H. C. 
against the conviction was proper. Deci- 
sion of Bombay H. C. affirmed. . 
E ME (Paras 19, 18) 
Cases Referred: Chronological Paras 
AIR 1971 SC 64 = 1971 Cri LJ 

19, Challappa Ramaswamy v. 

State of Maharashtra 
AIR 1970 SC 1033 = 1970 Cri LJ 
` 995, Govinda Kadtuji Kadam v. 

State of Maharashtra 2 
AIR 1970 SC 977 = 1970 Cri LJ 

891, Siddanna Apprao Patil y. 

State of Maharashtra , 4 


The Judgment of the Court was deli- 
vered by 


DWIVEDI, J.:— The appellant was 
convicted by the Additional Chief Presi- 
dency Magistrate, Bombay, under Sec- 
tion 122 (a) and Section 195 (1) read with 
Section 87 (1) (a) of the Bombay Police 
Act and was sentenced to three months 
imprisonment under the first count. No 
separate sentence was passed on the 
second count. He filed an appeal against 
his conviction and sentence in the High 
Court of Bombay. The appeal was sum- 
marily dismissed by a monomial order 
“dismissed.” 

2. . The main argument of counsel 
for the appellant is that, as the order of 
the Bombay High Court does not state 
any reasons, it should be set aside. In 
support of his argument he has relied on 
Govinda Kadtuji Kadam v. State of 
Maharashtra, AIR 1970 SC 1088 = (1970 
Cri LJ 995) and Challappa Ramaswami 
v. State of Maharashtra, AIR 1971 SC 64 
= (1971 Cri LJ 19). In Govind Kadtuji 
Kadam (supra) five persons were convict- 
ed and sentenced to rigorous imprison- 
ment for six months and to a fine of 
Rs. 50/-. All of them filed a joint appeal 
in the Bombay High Court. The appeal 
was admitted only on behalf of one of 
them named Kondu; it was dismissed 
summarily in respect of the - remaining 
four appellants. They filed an appeal in 
this Court. Their appeal was allowed 
and the order of the Bombay High 
Court was set aside and the cese was 
sent back to the High Court for hearing 
their appeal on merits after notice to the 


2, 8 
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State. The defence of Kondu was that 
Vithalrao, the injured person, had sus- 
- tained the injury by falling on a stone 
while chasing him (Kondu) and his other 
companions. Evidently, if his defence 
was upheld by the Bombay High Court 
in his appeal, the case against the  re- 
maining Me appellants would require 
serious consideration. We think that this 
consideration persuaded the Court to 
pass the aforesaid order. The. facts of 
the case before us are entirely distin- 
guishable, as we shall presently point out. 
Two observations of the Court are ins- 
tructive. The Court said: 

“An order summarily dismissing an 
appeal by the word “rejected” as in the 
case before us, though not violative of 
any statutory provision, removes nearly 
every opportunity for detection of errors in 
the order. In our opinion, therefore, when 
an appeal in the High Court raises se- 
rious and substantial point which is prima 
' facie arguable, it is improper for that 
Court to dismiss it summarily without 
giving some indication of its view on the 
points raised.” 

The Court also said: 

“We would perhaps have persuaded 
ourselves to go into the merits of the 
case as this Court has sometimes done, 
but since Kondu's appeal is pending in 
the High Court, it seems to us to be 
more appropriate and just that the entire 
appeal is heard by that Court on merits." 

3. In Challappa Ramaswami AIR 
1971 SC 64 = (1971 Cri LJ 19) (supra) 
the appellant was convicted of the offence 
under Section 802, Indian Penal Code 
and sentenced to life imprisonment by 
the Court of Session. The appeal was 
dismissed summarily by one word order 
“dismissed”. This Court set aside the 
order and remanded the case of the ap- 
pellant for hearing on merits. It appears 
from the decision that the Sessions Judge 
had relied on two eye-witnesses. One of 
them was the uncle of the deceased. It 
also appears that in the dying declara- 
tion of the deceased made to his uncle, 
the name of the appellant as his assailant 
was not mentioned. This Court therefore 
said: - : 

"In a case like this .... in our opin- 
ion, it was incumbent on the High Court 
to issue notice to the State and hear the 
appellant with the record before it and 

er evaluating the evidence to record 
a speaking order so that this Court could 
also have before it the reasoning of the 
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High Court for upholding the appellant's 
conviction." ; 

On account of certain special features of 
the. evidence in that case, pointed out by 
this Court, the order of the Bombay High 
Court was set aside. The facts of the 
case are again distinguishable from the 
facts of the present case. 


4. In Siddanna Apprao Pati] v. 
State of Maharashtra, AIR 1970 SC 977 


‘= (1970 Cri LJ 891), this Court was faced 


with another similar order of the Bom- 
bay High Court. The appellant was 
charged along with another person under 
Section 302 read with Section 34, Indian 
Penal Code for the murder of two per- 
sons in furtherance of their common in- 
tention. The co-accused was, however, 
ni rn The appellant was convicted 
under Section 802 read with Section 34, 
Indian Penal Code. Obviously, the ap- 
pellants appeal in the Bombay High 
Court raised a serious point for consi- 
deration as to whether on the acquittal o£ 
the only co-accused he could be convict- 
ed under Section 802 read with Section 
84, Indian Penal Code. The facts of this 
case are also distinguishable from the 
facts of the present case. 


5. It will appear from these deci- 
Court has got 
power to dismiss summarily a criminal 
appeal. If, however, the appeal raises an| - 
arguable and substantial point, the High 
Court should give reasons for rejecting 
the appeal: In appropriate cases this 
Court may examine the evidence for it- 
self and dispose of the appeal on merits 
even though the High Court has dismiss- 
ed the appeal by a single word order 
"dismissed" and has given no reasons in 
support of the order. So the impugned 
order cannot be set aside for the solitary 
reason that it is not a -speaking order. 
We have, however, examined the evi- 
dence and we are satisfied that no- inter- 
ference is called for with the order of the 
High Court. 


6. The appellant has been con- 
victed under two counts, but no sentence 
was awarded on the second count. Ac- 
cordingly; we have examined the evi- 
dence only with respect to the first count 
relating to the offence under Section 122 
(a).of the Bombay Police Act. Section 
122 (a) reads:. 


“Whoever is found between sunset 
and sunrise— 
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(a) armed with any dangerous. ins- 
trument with intent to commit an offence 
conviction be punished 
with imprisonment for a term which may 
.  éxtend to three months." 

: T. The appellant was ra a with 
the possession of a Rampuri knife on or 
about 18-9-1969 at about 3.30 A. M. on 
: Jagannath Rao Bhonsle Marg, Colaba, 
with intent to commit an offence. The 
prosecution examined three witnesses, in 
support of its case. They are Srinivas 
Mahadeo Jamdale, Sayed Mumtaz Hus- 
sain and Krishna Jiwa Pawar. : 

8. Sayed Mumtaz Hussain is an 
Assistant Mechanic in-the Indian Airlines. 
He has deposed that he was returning in 
his car from his, friend's house .at about 
1.80 a. m. or 2 a. m. When his car reach- 
ed near a bungalow adjacent to the Sachi- 
valaya, three persons came in front of his 
car. They raised their hands to stop the 
car. He slowed down the speed of the 
car. One of them who was ahead.of the 
other two came to the right side of the 
car. He suspected that that person had 
a knife in his right hand. Accordingly, 
he speeded the car and sped off. On the 
way he met the police patrol He re- 
ported the matter to them. Srinivas 
Mahadeo Jamdale is a havaldar. He was 
on patrol duty along with some other 
constables. He said that Sayed Mumtaz 
Hussain ‘reported the incident to him. 
Then his p went to the place of inci- 
dent. There they saw another car coming 
from Cuffi Parade Side. Three persons 
tried to stop the car. It did not stop 
and passed off. ' Thereupon he arrested 
the three persons. A Rampuri knife was 
found in the pant pocket of the appellant. 
Krishna Jiwa Pawar is a constable. He 
was in the company of Srinivas Mahadeo 
Jamdale. He has corroborated the state- 
ment of Jamdale. 

9. The appellant denied that a 
knife was recovered from his person. His 
defence was that he was sleeping in a 
room on the first foor in the Abubakar 
Mansion. From that room he was arrest- 
ed by the police at 5.80 a. m. His bro- 
ther-in-law Daya Ram who was also 
sleeping near him was also taken to the 
police station. Both of them were as- 
saulted in the police station. Later Daya 
Ham was set free and he was arrested. 
As regards the evidence of Syed Mumtaz 
Hussain he said that he had nothing to 
say. He examined two witnesses Bilal- 
das Bholadas and Ganeshsingh Chanchal. 
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The former has deposed that he lived in 
the Abubakar Mansion. He has support- 
ed the statement of the appellant that 
the police arrested him in the Abubakar 
Mansion. The other witness has attested 
to his being a member of a respectable 
family. 

10. The Additional Chief Presi- 
dency Magistrate believed the oral evi- 
dence of the prosecution, and disbelieved 
the testimony of Bilaldas Bholadas. As’ 
regards the second witness of the appel- 
lant, he rightly observed that his evi- 
dence did not help the appellant in his 
defence. As regards the prosecution evi- 
dence he stated: i 

“That two havaldars have given their 
evidence in a -straight-forward manner 
and have corroborated each other in mate- 
rial particulars. Their evidence has fur- 
ther been corroborated by the indepen- 
dent evidence of witness Hussain. There 
is absolutely no reason why witness Hus- 
sain should give false evidence. It was 
as a result of the statement made by 
witness ‘Hussain that the Havaldars went 
to the place mentioned by him. and suc- 
ceeded in arresting this accused and his 
two companions, Nothing has been al- 
leged as to why the two Havaldars should . 
have given false evidence against the ac- 
cused.” g 
He went on to add: 


“The accused and his two compa- 
nions were found at Jagannath Bhonsale 
Marg which is a lonely road at about 
8.80 a. m. The accused had a Rampuri 
knife with him. It is obvious that the 
accused had the knife with the intention 
to commit an offence.” 


1l. Counsel for the ,appellant 
could not point out any serious infirmity 
in the prosecution evidence and in the 
two aforesaid findings. The mere fact 
that the police did not prepare the seizure . 
memo regarding the Rampuri knife is not 
sufficient to discard their evidence. They 
had no ill-will against the appellant. 
Sayed Mumtaz Hussain also is not shown 
to have any ill-will against him. As re- 


- marked by the Additional Chief Presi- 


. there is no reason 

should have falsely implicated 
e possession of a Rampuri knife, ` 

Counsel for the appellant has 
submitted that, assuming that the appel- 
lant was in possession of a Rampuri 
knife, it does not necessarily follow that 
he was in such possession with the intent 
to commit an offence. We are unable to 


dency Magistrate, 
why the 
him of 
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»ccopt this submission. There are seve- 
ral reasons for it. The place where the 
appellant was arrested is ‘a lonely place. 
He was found there once et about 1.80: 
or 2 a1. and again ct 8.39 am.. He bad- 
tried to stop’ two oars. There wer twc 
more companions with him. He has nor 
. offered any satisfactory explanation for 
his presence with a Rampuri knife at 
thal odd hour in that lonely place. In 


the absence of a ee ae . 
a 


whatsoever, it is a reasonable infarence 
that he and. his companions were there 
at that odd hour with intent to commit 
an offence. : i 


18. In’ the result, we find no his 
proprie in the summary dismissal by 


e High Court of the appeal by a-ore . 


word order. The appeal is dismissed. 


. Appeal dismissed. . 


—— MÀ —H——À 


AIR 1974 SUPREME COURT 1153 - 
. (V 61 C 220) 

- (From: Bombay) Au 
H. R. KHANNA, A. ALAGIRISWAMI 

` . AND R. S. SARKARIA, J}. 

3 Samson Hyam Kemkar, Appellant v. 
: State of Maharashtra, Respondent. 
Criminal Appeal No. 65 of 1970, D/- 

20-9-1973. | gs 
Index Note: — (A) -Evidence Aci 
. (1872), Section 3, ‘Proved’, Section 118 — 
Interested and partisan witnesses..— By 


itself no ground fer rejection of their tes- 


timony. (Para 10) 
Index Note: — (B) Criminal Proce- 
. dure Code (1898), S. 417 — Appeal against 


acquittal — ‘Powers of High. Court, —-- 
Ambit and Extent. - A CC RR 
Brief Note: — (B) The High Coüs 


while dealing with an appeal against an 
order of acquittal has 


order of acquittal was founded aud to 
reach a coriclusion that upon that evi- 


dence, the order of acquittal should be « 


reversed. But in. exercising .the power, 


the High Court should, give proper weight - 
and consideration to- such matters as (1) 


the views of the trial Judge as to the cre- 
dibility of the witnesses; 6) the presump- 
tion of innocence in favour of the’ accus- 
ed, a presumption certainly not weakened 
by the fact that he has been acquitted at 
his trial; (8) the right of the accused to 
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power to re-. 
view at large the evidence on which the . 


the benefit of any doubt; «nd (4) thé slow- . 


ness of an appellate court ir disturbing 


os of fact arrived at by a Judge. 


who h 
nesses, i l 
The Judgmect of the Court was deli- 


the advgatage of seaing the wit- 


.vered by 


. KHANNA, j:— ‘Samson  Hyar. 
Kemkar (85) was tried ia ths court of tke 
learned Additional Sessions Judg» Grea- 
ter- Bombay for an offence under Sec- 
tion 802, Indian Penal Code fer causing 


‘the death of Lalta Prasad (50) and was 


EY tted On appeal filed the State 
of Maharashtra; the Bombay High Court 
reversed thé judgment of acquittal and 
convicted Samson under Section 802, 
Indian Penal Code . and seniencéd him 
to undergo ‘imprisonment for lifo, Sam: 
Son thereafter came up in appeal to this 
Court by special leave. 

. 9. The prosecution case ıs that 
the accused was inimical to Lalta Prasad 
deceased. The accused used to. do illicit 
liquor business and suspected that infor- 


- mation regarding the said illicit business 


was conveyed to the police by Lalta Pra- 
sad deceased. On ^ August 1,.1903, at 


about 12 noon, it is stated Laka Prasad 


deceased was. present near the pan shop 
of Rammurat Tewari in Gondivali in 
Greater Bombay, for purchasing a pan. 
Rammurat .Tewari was standing close to 
his shop, while his ten-year-old son Uma- 
kant was sitting.on the gaddi. Baijnath 


Baghelu P. W., who owns a hair-cutting - 


saloon in the premises adjoining the pan 
shop of Rammurat was present on a 
wooden platform in front’ of his saloon. 


` Bhiku Shankar and George Enus Almeda, 


P. Ws." were also present there as they 


- wanted to purchase pan from the shop 
. of Rammurat. The accused is then stated 
to have come there armed with an iron 


axe. On arrival, the accused gave a blow 
with that axe on the head of Lalta Pra- 
sad. The accused thereafter ran away. 
While he was running with the blot 


stained axe in his hand, he was seen by : 


Smt Balubai, P. W, g N 
. . 8  .Bhika P. W. immediately went 
to police station Andheri and lodged re- 
port Ex. € there at 1225 p. m. Two 
police constables were then sent along 
with Bhiku P. W..in a van to the place of 
occurrence. _Lalta Prasad was then put 
in that van and taken to the police sta- 
tion. From the police station, Lalta Pra- 
sad was sent to King ‘Edward Medical 


Hospital. In the. hospital, the. injuries of 


(Para 12) ' 
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Laka Prasad were ezamiaed by fr. Ravi 
Bapat. At 4 p. m., Svb-Inuspector Tawade 
went to the hospital aad after obtaining 
the certificste of Dr. Bapat that Laita 
Prasad was m a fit condition to: make 
statement, recorded dying declaration 
Ex. 15-A of Lalta Prasad. Jy the afore- 
said dying declaration, Lalia Prasad stat- 
ed that he had beun given a blow with 
an axe by the accused in the cixcurosten- 
. ces mentioned above. 
&, At abort 6 p.m. on the day of 
the occurrence Sub-Inspector Tawude 
went to the house of the accused. The ac- 


cused was not found presert there. Noth . 


was recovered as a re- 
sult of the soarch of the house. Axe Ex. 7 
was,.however; recovered from a mori 
under a fowl cage at a distaace of about 
16 feet from the house of the accused. 

. LaMa Prasad died in the hospital on 
August 12, 1966. 

` The accused could not be arrested 
soon after the occurrence, On Septem- 
ber 2, 1986 Head Constable Dinkar ar- 
rested the accused from a village aet a 
distance of about one mile from Baroda. 

5. At the trial, the accused denied 

the prosecution allegations about his hav- 
ing given any blow witb an axe.to Lalta 
Prasad deceased. According to the ac- 
cused, he was served with an externment 
order on July 80, 1966. He thereafter 
left Bombay on July 81, I966 and weot 
to Baroda where, according to the ac- 
cused, he took up, employment. Defence 
evidence consisting of the statements of 
three witnesses was produced on behalf 
of the accused on the point that he was 
away to Beroda on the day of the oc- 
currence. E 


6. | The trial court did not accept 
the prosecution evidence. The trial court 
also did not place any reliance upon the 
dying declaration of the deceased, It 
was further of the opinion that the de- 
fence evidence adduced on behalf of the 


ing incriminatin 


accused was convincing. In the result, 


the accused was “given the benefit of 
the doubt and acquitted.” On appeal, 
the learned Judges of the High Court 
held that the trial court had rejected the 
evidence of the eye-wituesses on grounds 
which were not tenable. The High Court 
found the evidence of the eye-wituesses to 
be worthy of eredence. The dying deciora- 
tion of Calta Prasad deceased too wss 
accepted by the High Court. So fer as 
the defence evidence pruduced by the ac- 
cured in support of his plea of alibi was 


concerned, the High Ccurt found the 
same to be wholly wuurelieble. In tho 
result, the State appeal was acceptod. 
The judgment of the tial Court was re- 
versed and the accused was convicted 
aud sentenced as above. The High 
Court also directed potices to issuc to 
the defence witnesses te show cause why 
they should not be procesded against for 
offences of perjury aud fabrication cf 
false evidence. 


7. In appeal before us, Mr. Har- 
bans Singh on behalf of the accused- 
appellant has argued that the trial Court 
had considered the evidence adduced by 
the prosecution in this case and found 
the same to be  nnreliable. The High 
Court, according to the learned Counsel, 
was not justified in interfering with the 
appraisement of evidence of the prosecu- 
tion witnesses by the trial Court. In our 
opinion, there is no force in the above 
contention. z ` 

8. There can be no manner of 
doubt that Lalta Prasad deceased was 
the victim of a murderous assault, Dr. 
Bapat (P. W. 7) who examined 
Lalta Prasad deceased, soon after 
the latter was admitted ia the 
King Edward Medical Hospital found 
that Lalta Prasad had a contused lacerat- 
ed wound on the right occipital region. 
The dimensions, of the wound were 
4" X D". It was bone deep and had 
resulted in a depressed fracture under- 
neath. According to Dr. Bapat, the senior 
nerve surgeon in the hospital advised that 
an operation should be performed upon 
Lalta Prasad. As Lalta Prasad was not 
wiling to undergo the operation, he left 
the hospital on August 7, 1960.  Lalta 
Prasad returned to the hospital on the ` 
morning of August 8, 1908. On August 
11, 1986, an operation was performed. 
Lalta Prasad succumbed to the injury re- 
ceived by him on August 12, 1966. Dr. 


-Kamath (P. W. 8) performed the post 


mortem examination on the dead body 
of Lalta Prasad.. According to Dr. 
Kamath, the injury that had been caused 
to Lalta Prasad was necessarily fatal. 
The doctor also stated that the injury 
could have been caused with axe Ex. 7. 
9. According to the prosecution 
case, the injury to Lalta Prasad was caws- 
ed by the accused-appeliant. The accus- 
ed, as already mentioned, has denied this 


allegation. In support of its case, the 


prosecution relied upon the dying decla- 
ration Ex. D 15-A of Lalta Prasad. The 
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fact that the aforesaid dying declaration 
was recorded by Sub-Inspector Tawade, 
while Lalta Prasad was in a fit condition 
to make statement, is proved by the evi- 
dence of Sub-Inspector Tawade: and Dr. 
Bapat. In the said dying declaration, 
Latla Prasad stated that it was the accus- 
ed-appellant who had given a blow with 
an axe on his head. There appears to 
be no reason whatsoever as to why the 
statement of Lalta Prasad in this respect 
be not accepted. It is difficult to believe 
that Lalta Prasad would spare his real 
assailant and falsely give the name of the 
accused appellant as the person who had 
caused the aforesaid injury. 


10. Apart from the dying declara- 
tion of Lalta Prasad deceased, we have 
on record the evidence of five eye-wit- 
nessses, Bhiku (P. W. 2), Baijnath Baghelu 
(P. W. 8), George Enus Almeda (P. W. 4), 
Rammurat Tewari (P. W. 5) and Uma 
Rammurat (P. W. 6) who have deposed 
about the assault by the accused on Lalta 
Prasad deceased in the circumstances 
mentioned above. The High Court ac- 
cepted the evidence of those witnesses 
and after having been taken through their 
evidence, we find no particular reason to 
take a different view. The fact that some 
had been involved in 
or had strained 






mony. These witnesses have given satis- 
factory explanation for their presence at 
the scene of occurrence. 


clusion that the evidence of the above 
witnesses was worthy of credence. Noth- 
ing cogent has been brought to our notice 
as may justify interference with the above 
conclusion of the High Court. 


In addition to that, we have the evi- 
dence of Balubai (P. W. 9), who has de- 
posed that when an alarm was raised at 
the time of the occurrence, she saw the 
accused running away with an axe in his 
hand, this witness had no animus against 
the accused and there appears to be no 
reason as to why she should make a false 
statement against the’ accused. 

Il. So far as the defence evi- 
dence is concerned regarding the alibi of 
the accused, the High Court considered 
it in detail and found the same to be 
wholly unreliable. Mr. Harbans Singh 
took us throu the defence evidence. 
After having taken through that 


een 
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evidence, we find no cogent reason to 
take a view different from that of the 
High Court. It is plain that if we accept 


the ocular evidence adduced in this case ' 


as well as the dying declaration of Lalta 
Prasad deceased, the defence evidence 
must be. rejected. We agree with the 
High Court that the defence evidence 
is wholly unreliable and as such should 
be rejected. 

I2. The circumstances in which 
the High Court in an appeal under Sec- 
tion 417, of the Code of Criminal Proce- 
dure can reverse the judgment of the 
trial Court are now well-settled. The 

' High Court, while dealing with an appeal 
against an order of  acquittal has full 
power to review at large the evidence on 
which the order of acquittal was founded 


and to reach a conclusion that upon that 


evidence, the order of acquittal should 
be reversed. No limitation should be 
placed upon that power unless it be 
found expressly stated in the Code, but 
in exercising the power conferred by the 
Code and before reaching its conclusion 
upon fact, the High Court should give 
proper weight and «consideration to such 
matters as (1) the views of the trial Judge 
as to the credibility of the witnesses; (2) 
the presumption of innocence in favour 
of the accused, a presumption certainly 
not weakened by the fact that he has 
been acquittéd at his trial; (8) the right 
of the accused ` to the benefit of any 
doubt; and (4) the slowness of an appel- 
late court in disturbing a finding of fact 
arrived at by a Judge who had the advan- 
tage of seeing the witnesses. After hav- 
ing been taken through the judgments of 
the trial Court and the High Court, we 
fnd that the High Court has kept those 
principles in view and its judgment is 
not vitiated by any such infirmity as may 
call for interference of this Court. The 
appeal fails and is dismissed. 


Appeal dismissed. 
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__ ALAGIRISWAMI, JJ. 

Baidya Nath Mandi, Petitioner v. 

‘State of West Bengal and others, Res- 
pondents. 


Writ Petn. No. 839 of 1978. DI- T-9- 
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Index Note: — (A) Maintenance of 


Internal Security Act (1971), Section 14 (2) 


` — Fresh order of detention on the same 
grounds on which earlier order was pass- 
ed is illegal. AIR 1974 SC 432, Followed. 
(Para 3) 
Cases Referred: Chronological Paras 
1974 Cri LJ 449 = AIR 1974 3C 
489 = W. P. No. 841 of 1978, 
D/- 29-8-1973, Chotka Hembram T 
v. State of W. B. 8 
1978 Cri i LJ 1155 = AIR 1973 SC 
1495 = W. P. No. 266 of 1972, 
.DJ- 19-4-1973, Shambhu Nath Sar- 
kar v. State of W. B. 2 
The Judgment of the Court was deli- 
vered by 
KHANNA, J.:— 
for the issuance of a writ of habeas 
corpus by Baidya Nath Mandi, who has 
been ordered to be detained under Sec- 
tion 3 of the Maintenance of Internal 
Security Act. 
2. No return in opposition to the 


`- petition has been filed, but Mr. Chatterjee 


on behalf of the respondents has at the 
hearing admitted the following facts. 
The original order for the detention of 
-the petitioner under Section 8 of the 
Maintenance of Internal Security Act 
was made by the District Magistrate 
Burdwan on December 22, 1971. The 
petitioner was thereafter arrested and was 
kept in detention. While the petitioner 
was in detention, this Court u pen its judg- 


ment in the case of Shambhu Nath Sar- 
kar v. State of West Bengal, W. 
P. No. 266 of 1972, date 19-4- 


1978 = (reported in AIR 1973 SC 1425 
= 1973 Cri LJ 1155). er the afore- 
said decision, the State ọf West Bengal 
directed that the petitioner be released. 
The petitioner was, accordingly, released 
on April 25, 1973. The same day, ac- 
cording to Mr. Chatterjee, a fresh order 
for the detention of the petitioner was 
made by the District Magistrate Burd- 
wan under Section 3 of the Maintenance 


of Internal Security Act. The grounds on. 


which the fresh order of detention was 
made on April 25, 1978, were the same 
upon the basis of which the earlier order 
for the detention of the petitioner had 
been made on December 22, 1971. 

3. We find that the facts of the 
presént case have a close similarity to 
those of Chotka  Hembram v. State of 
West Bengal, W. P. No. 841 ae 1978, D/- 
2 Tore = (reported in AIR 1974 SC 
482 = 1974 Cri LJ 449), wherein upon 


Dharamvir v. State of M. P. 


This is a petition ` 


ARK 


similar facts we quashed the order tor 
the detention of the detenu. Following 
the aforesaid decision, we quash ej 
order for the detention of the petitio ‘er 
end direct that he be set at liberty. 


Petition allowed. 


—- 


AIR 1974 SUPREME COURT 1156 
(V 61 C 222): 
(From: Madhya Pradesh) 
H. R. KHANNA AND 
A. ALAGIRISWAML, JJ. 
: Dharamvir and another, Appellants 
v. State of Madhya Pradesh, Respondent. 
Criminal Appeal No. 15 of 1970, D/- 
8-8-1978. ° i 
Index Note : — (A) Constitution’ of ' 
India, Article 138 — Appeal by special 
leave — Powers of Supreme Court — Re- 
appraisal of evidence — (X-Ref:— Penal 
Code (1860) Section 325) — (X-Ref:— 
Evidence Act (1872), Sec. 3) — (X-Ref:— 
Criminal P. C. (1898), Section 367.) 
Brief Note; — (A) Where in a case 
under Section 825 read with Section 84, 
Penal Code, the complainant’s evidence in 
respect of assault by the. accused result- 
ing in loss of tooth was accepted by the 
trial Court as well as by the High Court, 
the Supreme Court will not interfere with 
the appraisement of that evidence unless 
anything cogent is brought to its notice. 
(Para 5) 
Similarly, when the assailants’ names 
were given by the complainant in the 





.F. I. R. omission of those names in the . 


letter sent to the doctor for complain- 
ant's medical examination will not make 
the complainant's evidence unreliable so 
as to justify interference with the  con- 
current conclusions of the lower courts. 


(Para 7) 

Index Note:— (B) Evidence Act 
(1872) Section 3 — Credibility - of wit- 
nesses — Names of: assailants mentioned 


by complainant in F.Y.R. — Fact that 
the complainant stated at one place in 
course of his deposition that he did not- 
know the appellants and stated at ano- 
ther place that he knew them for about 
two or three years, would not go to show 
that his evidence about the actual as- 
sault on him by appellants is not worthy 
of credence — Nor : was identification 
parade necessary. : (Para 6) 

Index Note:— (C) Penal Code (1860) 
Sections 398 read with 34 —- Railway 
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Police pursuing suspects on apprehension 
of an. offence with respect to opium 
Suspects assauking that police and caus- 
ing him loss of tooth — Question as to 
whether the opium belonged to assailants 
or not is not of any significance for the 
case under Section 325. (Para 7) 

The Judgment of the Court was deli- 
vered by -. 

KHANNA, J.— This is:an appeal 
by special leave by two brothers, Dha- 
ramvir and Satvir, against the judgment 
of the Madhya Pradesh High-Court, af- 
firming on appeal the conviction of the 
appellants ander Section 895 read with 
Section 84, Indian Penal Code and the 
sentenee of rigorous imprisonment for a 
period of one year imposed on each of 

. them. Mangilal and Babulal, who had 
also been convicted along with the appel- 
lants by the trial- Court were acquitted 
by the High Court. 

2. The prosecution case is that on 
September 8, 1967, at about 3 p. m. Head 
Constable Karar Ahmad of Govt. Railway 
Police seized 33 kilograms of opium from 
the latrine of a first class compartment 
at Ratlam railway station. Karar Ahmad 
suspected that the said opium belonged 
to the two appellants who in the mean- 
time slipped away. Karar Ahmad came 
the same evening by Janta Express from: 
Ratlam to Nagda in search of the two 
appellants. As soon as Karar Ahmad got 
down from the train at Magda rellwey 
station at about 10.20 p. m., it is stated, 
he was attacked by the two appellants.” 
Satvir gave a first blow on the face of 
Karar Ahmad, as a result of which one of 
his lower molars got dislocated.: The two 

` appellants at the time of the assault 
were also, accompanied by Mangilal 
and Babulal.- The accused ran away 
after the assault. Karar Ahmad made a 
report about the . occurrence to Head 
Constable Ramgopal of Govt. Railway 
Police at 10.80 p. m. Karar Ahmad was 
thereafter got examined from Dr. Shiv 
Dayal. The doctor found five injuries on 
the person of Karar Ahmad. One lower 


last molar tooth was found by the doctor. 


to have been knocked oùt. 

8. Satvir accused, it is further 
stated, was arrested by Sub-Inspector Sar- 
dar Singh at Shamgarh railway station 
at about 12 midnight when Satvir got 
down from Janta Express. The other 
three accused were arrested subsequently. 

-4, + At the trial the plea of the ac- 


cused appellants was denial simpliciter. 


Dharamvir v. State of M. E. “(Khanna J.) 
According to them, they had been falsely 


[Prs. L7] | S.C. 1157 


involved in this case. The trial Court 
and the High Court acceptéd the prose- 
cution allegation that the two appellants 
had assaulted Karar Ahmad as a result’ of 
which he received grievous injury. 

5. . We have heard Mr. Nuruddin 
on behalf of the appellants and «re of the 
opinion that there is no merit in this ap- 
peal. Karar Ahmad has deposed that he 
was assaulted by the two appellants 2l 


` Nagda railway station as a result of which 


he lost his molar tooth. The evidence, 
of Karar Ahmad in this respect was ac- 
cepted by the trial Court as well as by: 
the High. Court. - Nothing cogent has; 
been brought to our notice as would jus-! : 
tify interference with the appraisement of 
that evidence. 
6. . Mr. Nuruddin has urged that 
Karar Ahmad could not have been in a 
position to fix the identity of the two ap- 
ellants. In this respect we find that 
arar Ahmad has stated that he was as- 
saulted by ` the two appellants. The 
names of the appellants were mentioned 
by Karar Aimas. in the first information 
report as those who had been res- 
ponsible for assaulting him: Thej 
fact- that Karar Ahmad stated at one 
place in the course of his deposition that 
e did not know the appellants and stated: 
at another place that he knew them fori 
about two or three years, would not go to, 
show that Karar Ahmad’s evidence. about| 
the actual assault on him by the two ap-, 
pellants is not worthy of credence: The 





' question, which has also been adverted 


to during arguments, of holding an iden; 
tification parade in which Karar Ahmad: 
might have been called upon to identify: 


-the appéllants would have arisen only if: 


the names of the appellants had not been! 


‘mentioned in the first information report. | 


We wlso see no 
why Kerar Ahma 


articula: reason as to 
should falsely inyolve 


_the two appellants for the assault which 


was made on him at Nagda railway sta- 
tion. l £d 

7. It has then been argued by 
Mr. Nuruddin that.there is no cogent 
evifence on the record to prove that the 
opium -which had been seized by Karar 
Ahmad belonged to the appellants. The 
absence of such an evwiñence, in our 
opinion, is, not very material for the pur- 
pose of the present case. Al that we 
are. concerned with in the present case ` 
is as to whether the two appellants caus- © 
ed injuries so Karar Aind as 9 result © 
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of which his molar - tooth  .wás 
dislocated. The question as to whe- 
_|ther the opium belonged to the 

appellants or not is hardly of any 
significance for the present cese. 
Another matter to which reference 
has been made on behalf of the appel- 
lants is that in letter P. 6, which was 
sent by Head Constable Ramgopal to 
‘the doctor for the medical examination 
of Karar Ahmad, the names of the appel- 
lants were not mentioned. The High 
Court, it would appear from its judgment, 
was under the impression that the afore- 
said letter contained the names of the 
two appellants. This fact, in our opinion, 
does not.in any way. justify interference 
with the appraisement of the evidence of 
Karar. Ahmad by the High Court. Karar 
|Ahmad had already given.the names of 
the assailants in the first information re- 
port and the fact that their names were 


Constable Ramgopal to the doctor would 
not go to show that.the version of Karar 
Ahmad regarding the actual occurrence 
jis not trustworthy and reliable. 

À There is, in our opinion, no 
valid ground -as may justify interference 
with the jad ent of the High Court. 

al fails B 





` The appe and is dismissed. 
S os Appeal dismissed. 


AIR 1974 SUPREME COURT 1158 
` (V 61 C 223) 
(From: Delhi) 
M. H. BEG AND R. S. SARKARIA, JJ. 
Kesho Ram, Appellant v. Delhi Ad- 
ministration, Respondent. . 
Criminal Appeal No. 199 of 1970, 
D/- 3-4-1974. . 

: Index Note:— (A) Delhi Municipal 
Corporation Act (1957), Section 491 — 
Delegation of powers to inspectors 
Conferment of powers upon every indivi- 
dual Inspector not required. 

. Brief Note: — (A) Section 491 does 
not require the conferment of the Com- 
missioner’s powers upon every Inspector 
of the Corporation by name. It is enough 
if there is a general order, indicating the 
class of officers to whom the .Commis- 
sioner had delegated his powers under 
any section; AIR 1965 SC 871, Rel. on. 

(Para 4) 
Index Note: — (B) Delhi Municipal 
Corporation Act (1957), Section 161 — 


. DR/DR/B452/74/VBB 


Kesho Ram v. Delhi Administration 


. against acts 
not mentioned in the letter sent by Head: 


— 


A I.R. 


Seizure of vehicle or animal for non-pay 
ment of tax, without demand notice — 
Validity — Ambit of power under Sec- 
tion 161. : 
Brief Note: — (B) Although Sec-. 
tion 161 can be used at any time when 
the person against whom it is to be- used 
is shown to be a defaulter, yet a defaul- 
ter, in view of the provisions of Sec- 
tions 154 and 155 of the Act, would be 
a person who refuses to pay within the 
period. specified in Section 155 of the Act 
after a notice of demand under Sec. 154 
of the Act. No doubt, the demand b 
notice for a tax on an animal is optional. 


. But, the option has to be exercised if it _ 
to invoke the powers ‘con-. 


is intende 
tained in Section 161. (Para 11) 

Index Note: — (C) Penal Code- 
(1860), Section 99 — Private defence 
of public servants — Act 
done ín good faith — Seizure of animal 


by Municipal Inspector for recovery of . 
milk 


Ik tax — Absence of notice of. demand 
— Right of private defence against act of 


seizure. (X-Ref:— Delhi Municipal Cor- 


poration Act (1957), Sections 154, 161.) 


Brief Note:— (C) Where the section  . 


Inspectors of Delhi Municipal Corpora- 
tion, acting in good faith, in the exer- 


cise of the powers delegated to them by. 


the Commissioner, attempted to recover 
the arrears.of milk tax due together with 
recovery muss from the appellant by 
seizure of his buffalo, their attempt could 
not be said to be entirely outside: the 
law for the reason that there had- been 
no prior notice of demand required under 
Section 154 of the Delhi Municipal Cor- 
oration Act. The» appellant erefore 
had no right of private defence under 
Section 99, Penal Code, while objecting 


to the taking of the animal and cannot | 


claim protection under it if he: gives a 
blow to one of the Inspectors on the 
nose which bled and was also fractured 
as a result and is prosecuted for the 
assault. Al that could.be said was that 
the Inspectors had erred: in the exercise 
of their powers. The Inspectors could 
not be fairly presumed to know that a 
notice under Section 154 of the Act must 


. precede any attempt to seize the buffalo 
‘as the law has been anything but clear. 


But inasmuch as they had acted in 
an improper manner in demanding im-: 
mediate payment and tried to seize the 


animal prematurely under a misconcep- , . 
tion about the mode of exercise of their 


powers under Section 161 of the Act, 


^ 


t 


MU. 
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the sentences imposed upon the ap 
were reduced. (Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1965 SC 871 = (1965) 1 SCR 7 = 
1965 (2) Cri LJ 1, Kanwar Singh v. 
Delhi Administration 4 
Judgment of the Court was delivered 
by 
. BEG, J:— The High Court of Delhi 
had confirmed the conviction of the ap- 
-pellant under Sections 358/332/833 of 
the Indian Penal Code, and a sentence 
of one years rigorous imprisonment on 
ea count, and also toa fine of 
Rs. 400/-, and, in default of payment of 
fine, to four months further rigorous im- 
prisonment under Section 338, Indian 
Penal Code. The appellant has come to 
this Court by grant of special leave. 


2. It was alleged that the appel- 
lant had, on 17-3-1967, at 4-80 p. m., in 
Rameshwar Nagar, obstructed Sarvshri 
Rattan Singh, Maharaj Singh and Ragh- 
bir Singh, Section Inspectors, and Dunger, 
a Peon of the Delhi Municipal Corpora- 
tion, when they went to seize a buffalo 
belonging to the appellant in the dis- 
charge of their duty to realise the milk 
tax from him, and struck Rattan Singh on 
the nose with the result that. it bled and 
was also fractured. 

8. The main contention on behalf 
of the appellant is that the attempt to 
realize Hs. 153.75 as arrears of milk tax 
together with Rs. 10/- as recovery .char- 


was illegal, because compliance with: 


es 

he provisions of the Delhi Municipal 
Corporation Act, 1957 (hereinafter reter- 
red to as 'the Act), for the payment and 
recovery of taxes, and, in particular with 


the requirements for a notice of demand. 


contained in Section 154 of the Act, was 
wanting so that he had a right to private 
defence. 


4. . An attempt was also made to 
argue that the Inspectors.who went to 
realise the milk tax by seizing the buf- 
falo were not duly empowered -by the 

mmissioner to do so. An order of the 
mmissioner dated 22-7-1959 under Sec- 


tion 491 of the Act, delegating the Com- ` 


missioners powers to Inspectors of the 
Corporation, set that question at rest. We 
do not think it could be argued that Sec- 
tion 491 requires the conferment of the 
Commissioners powers upon every Ins- 
pector by name. It is enough if there is 
a | rie order, as there is in this case, 
indicating the class of officers to whom 


Kesho Ram v. Delhi Administration (Beg J.) ([Prs. 1-7] S.C. 1159 
ant - 


the Commissioner had delegated his 
powers under any section. We are sup- 
ported in this view by the case of Kan- 
war Singh v. Delhi Administration, 
(RS) 1 SCR 7 at p. 11 = (AIR 1965 SC 
1). : : 7 

5. We find that it has not been 
contended anywhere that the Inspectors : 
did not act under the colour of their 
office. The appellant did not plead, in 
defence, that the officers concerned were 
not known to hifn as Inspectors of the 
Corperation authorised to collect tax or 
that they could not show any authority 
for performing their duties. Hence, the . 
prosecution has relied upon Section 99 of 
the Indian Penal Code which lays down: 

“There is no right of private defence 
against an act which does not reasonably 
cause the apprehension of death or of 

ievous hurt, if done, or attempted to be 
one, by a public servant acting in good 
faith under colour of his office, though 
m act may not be strictly justifiable by 
aw". 

6. -On facts found, it has to be 
assumed that the eee at had objected 
to the. taking of his buffalo, and, as this 
was of no avail, he had given a blow to 
Rattan Singh on the nose which bled and 
was also fractured as a result. It is true 
that, if the act against which a right of 
private defence is pleaded is not done in 
good faith the protection of Section 99 
I. P. C. will not extend to it. It has, 
therefore, to be determined whether there 
was any such non-compliance with the 
provisions relating to the realisation of 
the tax, in attempting to take away the 
buffalo of the appellant, as to amount to 
want of good faith. i 

The High Court had accepted 
the submission on behalf of the prosecu- 
tion that Section 161 of the Act empower- 
ed the Inspectors of the Corporation to 


‘seize and remove the appellant's ‘buffalo 


for non-payment of the tax as it gave an 
overriding power to resort to this method 
of enforcing pores "at any time after 
the tax has become due.” Section 161 
of the Act lays down: l 

“161 (1) If the tax on any vehicle or 
animal is not paid, then, instead of pro- 
ceeding against the defaulter by distress 
and sale of his other movable ‘property 
as hereinbefore provided, the Commis- 
sioner may, at any time after the tax 
has become due, seize and detain the 


. vehicle or ‘animal or both and, if the 


owner or other person entitled thereto 
does not within seven days in respect of . 
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a vehicle and two days in respect of an 
animal from the date of such seizure and 
detention, claim the same and pay the 
tax due together with the charges incur- 
red in connection with the seizure and 
detention, the Commissioner may cause 
the same to be sold and apply the pro- 
` ceeds of the sale or such part thereof as 
is required in discharge of the sum due 
and the charges incurred as aforesaid. 


(2) The surplus, if any, remaining 
after the application of the sale-proceeds 
under sub-section (1) shall be disposed of 
in the manner laid down in sub-sections 
. (6) and ,(7) of Section 158.” 


- 8. Section 152 provides that a tax 
levied under the Act becomes payable 
- “on such dates, in such number of instal- 
ments and in such-manner as may be de- 
termined by bye-laws made in this be- 
half.” A tax on an animal must be deem- 
ed to have become due without the need 
to present.a bill because Section 153 
reads as follows: 

' “153 (1) When any tax has become 
due, the Commissioner shall cause to be 
presented to the person liable for the 
germen thereof, a bill for the amount 
ue: dE 

Provided that no such bill shall be 
necessary in the case of— 
(a) a tax on vehicles and animals: 
Po a theatre-tax; and 
c) a tax on advertisements, . 
(2) Every such bill shall specify the 
particulars of the tax and the period for 
which, the charge is made." 


Nevertheless, Section 154 reads as fol- 


lows: 


“154 (1) If the amount of the tax for 
which a bill has been presented. under 
Section 1583, is not paid within fifteen 
days from the presentation thereof, or if 
the tax on vehicles and animals or the 
theatre-tax or the tax on advertisements 
is not paid after it has become due, the 
Commissioner may cause to be served 
upon the person liable for the payment 
of the same a notice of démand in the 
form set forth in the Seventh Schedule. 

(2) For: every notice of demand 
which the Commissionér causes to be 
served on any person under this Section, 
a fee of such amount not exceeding five 
rupees as may-be determined by bye- 
laws made in this behalf, shall be pay- 
able by the said person and shall be in- 
cluded in the cost of recovery". ` 


ALR. 


Then comes Section 155, which 


runs as follows: 


“155 (1) If the person liable for the 
ayment of any tax does not, within thirty 
ays of the service of the notice: of de- 

mand under Section 154, pay the sum 
due and if no appeal is preferred against, . 
such tax, he shall be deemed to be in 

default. D 


(2) When the person liable for the 
payment of any tax is deemed to be in 
default under sub-section (1), such sum 
not exceeding twenty per cent. of the 
amount of the tax as may be determined 
by the Commissioner may be recovered 
from him by way of penalty, in addition 
to the amount of the tax and the notice- 
fee payable under sub-section (2) of Sec- 
tion 154. i 

(8) The gmount due as penalty 
under sub-section (2) shall be recover- 
able as an arrear of tax under this Act." 

9. The argument of the learned 
Counsel for the appellant, based upon ` 
the provisions of Section 154 and Sec- 
tion 155 of the Act, is that, unless S, 154 is 
complied with, so that a notice of demand 
is served upon a person from whom 
tax has become due, he cannot file 
an appeal, It was emphasised that he 
will "be deemed to be in default" only 
if.the demand is not satisfied within 30 
days and no appeal is filed against it. 
It was urged that Section 155 thus, in-. 
directly, provides the meaning of the 
word "defaulter" as used in Section 161 
of the Act. Furthermore, it is contend- 
ed that, unless a person is a defaulter 


' within the meaning of Section 155 of the 


Act, no proceeding can be taken against 
him under Sec. 161 of the Act. The High 
Court had met this argument by holding 
that this interpretation would make it 
unnecessary to have inserted the words 
in Section 161 “at any time after the tax 
has become due.” It held that these. 
words are to be given their literal mean- 
ing and due effect. 

10. On behalf of the appellant, 
support was sought from the provisions , 
of Section 156, Section 157, and Section 
159 of the Act to contend that recoveries 
by sale and distress have to be preceded 
by notices of demand. It was pointed 
out that, even in the case of recovery 
of tax from a person likely to leave 
Delhi soon, Section 159 required.a no- 
tice of demand for immediate payment. 
Hence, it was urged that the procedure 
laid down for seizure of vehicles and 
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animals in Section 161 of the Act is an 
alternative only to the procedures of reco- 
very by distress and sale but does not 
dispense with the notice required under 
Section 154 of the Act or else it would 


become much too drastic an alternative . 


which could be used arbitrarily. 

i. We.think that, although the 
interpretation placed by the High Court 
upon thé provisions of Section 161, read 
in the light of other provisions of the 
Act, is -a possible interpretation, it has 
to be remembered that Section 161 would 
-become the repository of a rather dras- 
tic power, of acting without previous no- 
tice, to seize any animal or vehicle at 


any time after:the tax has become due,. 


and, thereby, of seriously injuring even 
innocent individuals who may have every 
intention and the capacity to pay the de- 
manded tax, but may have defaulted 
only by some oversight and may be un- 
able to produce the required money on 
the spot. It is well settled that, out of 
two possible interpretatioris, the one 
which confines the content of such power 
of seizure to reasonable limits and fair 
modes of operation should be preferred 
lest the validity of the provision itself 
becomes questionable. The provisions 


of the Act, set out above, are capable, 


we think, of being reasonably'so inter- 

eted.as'to confine the ambit of power 
contained in Section 101 of the Act to 
situations in which the person from whom 
the tax is to be realized can be deemed 
to be a defaulter. In other words, al- 
though Section 161 can be used “at any 
time" when the person against whom it 
is to be used is shown to be a "de- 
faulter", yet a defaulter, in view of the 
provisions of Sections 154 and 155 of the 
Áct, would be a person who refuses to 
pay within the period specified in Sec- 
tion 155 of the Act after a notice of de- 
mand under Section 154 of the Act. No 
doubt, the demand. by notice for a tax 
on an animal is optional But, the op- 
tion has to be exercised if it is intended 
to invoke the powers contained in Sec- 
tion 161. f ; 

12. We, however, do not think 
that, in view of the provisions of Sec- 
tion 99 I. P.C. it is enough to hold that 
there had been-no notice of demand 
in the instant case. The action of the 
Inspectors did not become .vitiated by 
bad faith simply for that reason. They 
were acting honestly in the exercise of 
the powers' delegated to them by the 
Commissioner, Their attempt to recover 





Biram Chand v. State of U. P. 


S.C. 1161 


the tax due, by seizure of the animal, 
was not entirely outside the law. All 
that could be said was that they had err- 
ed, even if sadly, in the exercise of their 
powers. i 


18. The Inspectors could not be 
fairly presumed to know that a notice 
under Section 154 of the Act must pre- 
cede any attempt to seize the buffalo 
as the law has been anything but clear 
on a subject on which there has been no 
previous decision of this Court. The view 
of the Delhi High Court supported the 
view that no legal defect at all vitiated 
the actions of the Inspectors. As already 
stated, there was no plea thatthe Ins- 
pectors did not acť in a bona fide man- 
ner or that they were aware of the de- 
fect in the procedure adopted. All that 
the appellant told them was that he did 
not have ready money to pay up instant- 
ly. He did not refuse to pay. In these 
circumstances, we think that Section 99 
did confer a protection upon the em- 
ployees of the Corporation who acted 
in good faith under the colour of their 
office. But, inasmuch as they had acted in 
an improper manner in demanding im- 
mediate payment and tried to seize the 
animal prematurely under a misconcep- 
tion about the mode of exercise of their 
powers under Section 161 of the Act, the 
sentences imposed upon the appellant 
are excessive. 


14. We think that the ends of 
justice will be served by maintaining 
the convictions but reducirig the sen- 
tences to the period already undergone 
by the appellant. Consequently, we set 
aside the fine imposed upon the appel-. 
lant and reduce the sentences passed 
upon him to the period already under- 
‘gone. With this modification, this ap- 
peal is hereby dismissed. 


- Sentence reduced. 
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Index Note:— (A) Maintenance of 
- Internal Security Act (1971), Section 3 — 
Detention order — Grounds for — Must 
“be clear & definite — Provision manda- 
tory — One vague or irrelevant ground 
vitiates whole order — (X-Ref:— Consti- 
tution of India, Art. 22.) ` 


Brief Note:— (A) It is well settled 
that in a case of preventive detention 
the grounds must be clear and definite 
to enable the detenu to make an effec- 
tive representation to the Government to 
induce the authorities to take a view in 
his favour. The detenu must, have a real 
and effective opportunity to make his 
representation to establish his innocence. 

(Para 9) 


It is equally well settled that in an 
order under the present Act the decision 
of the authority is a subjective one and 
if one of the grounds for the order is 
non-existent or irrelevant or is not avail- 
able under the law, the entire detention 
order will fall since it is not possible to 
predicate as to whether the detaining 
authority would have made an order for 
detention even in the absence of non- 
existent or irrelevant ground. 


As too many cooks spoil the broth 
so also too many grounds may vitiate an 
order of detention if any one of them 
is irrelevant or non-existent. The autho- 
rity, therefore, has to be careful enough 
to see that only relevant and valid 
grounds are selected having a nexus with 
the object of the order of detention. Al- 
though the aim and object of the order 
of detention be bodii and the ante- 
cedents of a detenu be extremely re- 

roachable yet it is essential that if it is 
desinad to detain a person without trial, 
the authorities concerned should conform 
to the requirements of the law. The 
shady antecedents of the detenu cannot 
provide a justification for non-compli- 
ance with the mandatory provisions. The 
scope of the inquiry in the case of pre- 
ventive detention based upon subjective 
satisfaction being necessarily narrow and 
limited, the scrutiny of the court has to 
be even’ stricter than in a normal case 
of punitive trial. (Para 18) 


- Index Note:— (B) Maintenance of 
Internal Security Act (1971), Section 3 — 
Parallel proceedings — Criminal prose- 
cution. and detention 
same facts — Not valid — (X-Refi— 
Constitution of India, Article 22). 


(Para 12) 


order based on - 


A.I. R. 


Brief Note: — (B) The fact that the 
ground of detention could be a subject- 
matter of criminal prosecution is not 
enough to vitiate a detention order if. the 
detaining authority does not choose to 
prosecute him and only passes.an order 
of detention in accordance with law. In 
that case it will be no answer that the 
detenu must be prosecuted in the crimi- 
nal court in an open trial The choice 
of the authority concerned for the mode 


of tackling the illegal activity cannot per ` 


se be illegal and the order of detention 
will be poe on its merits in accord- 
ance with the law. The position will 
be, however, entirely different if the au- 
thority concerned makes an order of 
detention under the Act and also prose- 
cutes him in a criminal case on the self- 
same facts. The detaining authority can- 
not take recourse to two parallel and 
simultaneous proceedings nor can take 
recourse to a ground which is the subject- 
matter of a criminal trial. (Para 10) 


Cases Referred: Chronological Paras 


AIR 1972 SC 1670 = 1972 Cri LJ 1020, . 


Mohd. Salim Khan v. C. C. Bose 8 
ATR 1966 SC 840 = (1966) 1 SCWR 313 
= 1966 Cri LJ 305, Sahib Singh Dugal 
v. Union of India 8 
The Judgment of the Court was deli- 
vered by 
GOSWAMI, J..— This habeas ċor- 
pus petition under Article 32 of the Con- 
stitution of India is directed against the 
order of the District Magistrate, Vara- 
nasi, of’ 8rd September, 1978, whereby the 
petitioner was detained under sub-sec- 
tion (iii) of clause (a) of sub-section (1) 
of Section 3 of the Maintenance of Inter- 
nal- Security Act, 1971 (briefly the Act). 
The order has been passed “with a view 
to preventing him from acting in any 


manner prejudicial to the maintenance of _ 


supplies and services essential to the com- 
munity”. The grounds of detention were 
served on the petitioner on 7th Septem- 
ber, 1978. Leaving out the prefatory and 
descriptive portions, the grounds of de- 
tention may be set out as under:— 
Ground No. 8: "That you and your other 
associates have been charge- 
sheeted by Mohania Police on 


28-11-1966 for the offence punish- © 


able under Section 7, E. C. Act 


and 125 D.LR. 1962 and the case’ 


is stil pending in the Court, 
. Magistrate of Bhabhua (Bihar) 
as the proceedings have been 
stayed by the orders of the High 
Court, Patna". 


U - 


M 
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Ground No. 4: “That with a view to con- 
tinue your anti-social activities 
and to save yourself from the 

- clutches of law you have start- 

7 ed a firm under the name and 
style of M/s. Shyam Sunder 
Ashok Kumar, in Mohalla Mach- 
chodari, P. S. Kotwali, Varanasi 
City sometime in the year 1966 
or 1967 and you have eee aie 
associated your minor son Asho 
Kumar, your brother Shyam 
Sunder and a lady of your family 
as partners in the said firm only 
in name while, in fact, you are 
actively transacting the entire 
business of the said firm to carry 
on the illegal activities.” 


No. 5: “That taking undue  ad- 
vantage of the acute shortage of 
the foodgrains in the state due 
to the failure of the rains dis- 
rupt the fair and equitable dis- 
tribution amongst the public you 
have succeeded in getting large 
quantity of maize, bajra and jwar 
and smuggled to and stored in 
your godown at Mohania (Bihar), 
a non-producing area of these 
foodgrains in the State of Bihar, 
just on the border of U. P. 
earth your said firm which 
will be evidenced by the facts 
given below:— . 


2. Then ‘follows a detailed list of 
sales of bajra, jwar and maize to nume- 
rous persons as per cash memos mention- 
ed therein showing , sales on 21-8-1973, 
1 Co ea 7-7-1978, 16-6-1973 and 16-7- 
1978. 


Ground No. 6: “That the persons named 
' above are neither  foodgrains 
'Arhatias nor retail shopkeepers 
either at Chandauli Bazar or in 
Chandauli village”. . 
No. 7: “That the aforesaid sales 
are fictitious and have been 
shown with a view to smuggle 
bajra, jwar and maize to Bihar 
from where enough quantities of 
bajra and jwar have been book- 
ed by rail to Delhi and Poona 
as shown below”:— d 

Then is given a list of various book- 
ings of 295 bags of jwar to Delhi, 116 
bags of bajra to Poona, 150 bags of bajra. 
to Poona, 220 bags of bajra to Poona and 
229 bags of jwar to Poona and even rail- 
. way wagon numbers are mentioned, 


Ground 


- Ground 
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8. The 7th ground ends as 
under:— 


“All these consignments were book- 
ed to self. ‘The consigners of all these . 
consignments were searched. at Mohania 
on the address given in the railway re- 
cords but no such persons or Bhandar 
were available on that address. Enquiria 
show that you were the person behind 
these transactions". . 


. Ground No. 8: “That five trucks bearing 


registration No, UPF 2089, USF 
: 8258, UPF 2997, USS 7745 and 
UPF 2015 loaded with Jwar and 
bajra were apprehended by Mo- 
hania Police on 2-8-1978 (2/8 july 
1973?) on the ground that all 
the trucks belonged to Uttar 
Pradesh and the jwar and bajra. 
loaded on them were being 
smuggled from U. P. to Bihar at 
your instance". 
No. 9: "That 8 bags of rice No. 
2, 499 bags gram, 70 bags of 
.. “Matar and 90 bags of ‘Dal 
matar were found short on the 
actual verification of the stock 
of firm Shyam Sunder Ashok 
Kumar on 17-7-1978 by Deputy . 


Ground 


Regional Marketing Oficer, 
Varanasi (Enforcement)". 
Ground No. 10: "That the firm Shyam 


Sunder Ashok Kumar have not 
maintained any stock register 
and Satta Bahi since 1970 of oil- 
seeds and oil-seeds product but 
at the time of checking on 17-7- 
1978, 805 bags of "lisi? and 10 
bags of 'Sarson' were found". 
No. 11: “In view of the afore- 
said mentioned grounds I am 
satisfied that the activities car- 
- ried on by you are such as to 
interfere with the.scheme under- 
lying the Essential Commodities 
Act and the Movement Orders 
promulgated by Government 
under the above Act in a man- 
ner prejudicial to the mainte- 
^ nance of supplies and services 
essential to the community and 
it is necessary to detain you". 
4. The petitioner applied to the 
High Court of Allahabad under Article 
226 of the Constitution read with Sec- 
tion 491 of the Code of Criminal Proce- 
dure for quashing the order of detention 
and the same was dismissed by the Divi- 
sion Bench on 26th November, 1978. The 
petitioner obtained special leave to ap- 


Ground 
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peal against the judgment on l9th De- 
cember, 1973 and the same has been re- 
gistered as Criminal Appeal No. 281 of 
19783. The petitioner also filed Writ 
Petition No. 28 of 1974 before this Court 
under Article 32 of the Constitution on 
20th December, 1978, against the order 
of the State Government of 21st Novem- 
ber, 1978,' confirming the aforesaid order 
of detention under Section 12 (1) of the 
Act and rule nisi was issued on 81st 
Tenues 1974. Both the matters are 


eard together and are disposed of by ` 


this common judgment. 

f 5. On behalf of the petitioner, 
the following submissions are made by 
Mr. Frank Anthony: , 

(1) There was considerable delay in 
the Government disposing of the repre- 
sentation of the detenu and hence the 
detention is illegal. 

(2) Ground No. 8 is non-existent and 
irrelevant and hence it vitiates the deten- 
tion order. 

(8) Some grounds furnished by the 
detaining authority’ are the subject-mat- 
ters of criminal cases which are still sub- 
judice. gi $ 

(4) Two remote past incidents of the 
detenu are made the basis of some 
grounds of detention. i 

Although Mr. Anthony made a strong 
plea on the first ground regarding delay 


in forwarding the representation of the: 


detenu to the Government and in its ulti- 
mate disposal, we will first take up his 
third submission. 

6. It is admitted by Mr. Uniyal, 
learned Counsel for the State, that the 
Mohania Police Station case referred to 


in Ground No. 3 is still pending in the - 


Criminal Court in Bihar. He, however, 
submits that Ground No. 3 is merely des- 
criptive and is not a ground in itself upon 
which the detention order has been based. 
We may, therefore, scrutinise the afore- 
said submission of Mr. Uniyal What is 
referred to in Ground No. 8 is the crimi- 
nal case under Section 7 of the Essential 
Commodities Act and. Rule 125 of the 
Defence of India Rules, 1962. This has 
reference to the first information. report 
lodged by the Inspector of Police; Karm 
Nasha Check Post, Camp Mohania Arrah, 
Bihar, on the 11th October, 1964 (Annex- 
ure-P at page 187-of the writ petition). 
The relative charge-sheet dated 

November, 1966 (28th November, 1966?) 
is at Annexure-Q at page 140 of the writ, 
petition. The charge-sheet itself men- 


A.LR. 


Hons about the said order of the Patna 
High Court. It is, therefore, clear that 
the 3rd ground forms the subject-matter , 
of a Criminal trial which is still sub- 
judice. The charge-sheet indicates mani-- 
fold inter-State illegal activities of the frm 
of M/s. Shyam Sunder Ashok Kumar of 
Mohania attracting the penal provisions 
of the Essential Commodities Act and 


‘the Defence of India Rules besides other ` 


sections of the Indian Penal Code. It is 


‘because of this 8rd ground that the 4th 


ound has been worded in the way it 
as been done, namely, “that with a view 
to continue your anti-social activities and 
to save ‘yourself from thé clutches of © 
law you have started a firm under the 


name and style of M/s. Shyam Sunder 


Ashok Kumar ........ ". We are, there- 
fore, unable to accept the submission of 
Mr. Uniyal that Ground No. 3 is merely 
descriptive and is not germane with re- 
gard to the order of detention. On the 
other hand, there is great force in the 
submission of Mr. Anthony that Ground 
No. 3 is the corner-stone of Ground 
No. 4. It is clear that Ground No, 8 is 
covered by a prosecution in the criminal 
court which is pending trial in Bihar. 

7 It should be mentioned: here 
that the High Court of Patna. in Criminal 
Writ Jurisdiction Cases Nos. 89 and 40 of 
1965 by order dated 21st August, 1965, 
quashed an order of detention of the peti- 
tioner made on 19th July, 1965, based on 
the allegations in the same first informa- 
tion report of llth October, 1964, of 
Mohania Police Station under Section .7 
of the Essential Commodities Act, 1955 
and various other sections of the Indian 
Penal.Code. The identical facts are now 
relied upon in Ground No. 8. 

Again Ground No. 8 is also the sub- 
ject-matter of a criminal case with refer- 
ence to the first information report of 8rd 
July, 1978 (Annexure 12 at page 288 of 
the writ petition). There is no contro- 
versy that the said criminal case is still 
pending. j à 

Similarly Grounds Nos. 9 and 10 are, 
covered by a criminal case with refer- 
ence to first information report dated 5th 
August, 1973 and the relative charge-sheet 
dated 19th September, 1973 under Sec- 
tion 3/7 of the Essential Commodities 
Act, pending in the. criminal court at 
Varanasi (U. P). 

- 8. We are informed that there is 
no direct authority of this Court.on the 
point Mr. Uniyal has, however, drawn 


1974 


our attention to a decision vf this Court 
in Mohd. Salim Khan v. C. C. Bose, AIR 


1972 SC 1670 at p. 1672 = (1972 Cri LJ. 


1090) to which one of us (Brother 
Khanna) was a party. The decision is 
clearly distinguishable. as will be -clear 
from the following excerpt from the 
same:— 

“The mere fact, however, that cri- 
minal proceedings in connection with the 
same incidents had been adopted against 


the petitioner and he had been discharg- 


ed by the trying Magistrate does not 
mean that no valid order of detention 
could be passed against him in connec- 
tion with those very incidents, or that 
such an order can for that reason be cha- 
racterised as mala fide. It might well 
be that & Magistrate trying a particular 
person under the Code of. Criminal Pro- 
cedure has insufficient evidence before 


him, and, therefore; has to discharge such: 


a person. But the detaining authorities 
might well feel that though there was 
not sufficient evidence admissible under 
the Evidence Act for a conviction, the 
activities of that person, which they had 
been watching, were of such a nature 
as to justify an order of detention. From 
the mere fact, therefore, that the Magis- 
trate discharged the petitioner from the 
criminal e against him it can- 
not be said that the impugned order was 


Dugal v. Union of India, 
(1966) 1 SCR 318 = (AIR 1966 SC 840 
= 1966 Cri LJ 305, quoted in AIR 1972 
SC 1670." 

9. In the above premises, more 
than one question may arise. for’ consi- 
deration with r 
sion of Mr. Anthony. : 

' Firstly whether the detenu can be 
said to be reasonably able to make an 
effective representation against this 
ground when he has been facing a trial 
in the crimimal Courts. By disclosing his 
defence and certain facts, can he not 
complain that he will be- handicapped in 
defending himself in the criminal courts? 
Jt is well settled that in a case of pre- 
ventive detention the grounds must be 
clear and definite to enable the detenu 
to make an effective representation to 
the Government to induce the authorities 
to take a view in his favour. He must, 
therefore, have a real and effective 'op- 
portunity to make his representation to 
establish his innocence. Being faced with 
a criminal prosecution which is pending 
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. this Court. The 


ard to the third .submis- 


-minal cases pending against the detenu 
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nis .him all through, we are clearly 
of the view that the detenu has not got a 
proper and reasonable opportunity in ac- 
cordance with law ‘to make an effective 
representation against the impugned order 
of detention covered by the said pro- 
ceeding. 

^. IQ Secondly, the question is 
whether it ig open to the detaining au- 
thority to choose two parallel proceedings 
against the detenu as in this case. The 
fact that the ground of detention could 
be a subject-matter of criminal prosecu- 
tion is. not enough to vitiate a detention 
order if the detaining authority does not 
choose to prosecute and only passes| 
an order of detention in accordance with 
law. In that case it will be no answer 
that the detenu must be prosecuted in 
the criminal court in an open trial The 
choice of the authority concerned for the 
mode of tackling the illegal activity can- 
not per se be illegal ek the order of 
detention will be judged on its merits in 
accordance with the law laid down by 
osition will be, how- 
ever, entirely ifferent if the authority 
concerned makes an order of detention 


- under tle Act and also prosecutes him 


in a criminal case on the self-same facts. 
This, in our view, is totally barred. The 
detaining authority cannot’ take recourse 
to two parallel and simultaneous  pro- 
ceedings nor can take recourse to a! 


ground which is the subject-matter of a 


criminal trial as in the case of the first 

information report dated 5th August, 
1978 furnishing the grounds 9 and 10 of 

the detention order. That fact itself in- 
troduces a serious infirmity in the order,- 
of detention for which the same mus: be: 
held to be. invalid. : 

IL Similarly it is obvious that two 
of the cases are pending in the - cri- 
minal courts in Bihar. But it is also 


‚clear, as noted above, that the Patna High 


Court had -quashed the order of detention 
of the Government of Bihar based on 
facts relating to the first information re- 
port of llth October, 1964, although on 
grounds different from those which we 
are now. considering. If the District! 
Magistrate in the instant case had not at 
all taken recourse to the facts of the cri- 


in Bihar in coming to the conclusion 
about his reasonable satisfaction for mak- 
ing an order of detention, the matter 
would have been different. It is clear 
that the District Magistrate has been in- 
fluenced by the existence of the criminal 
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rosecutions in Bihar and he has cliosen 
those- grounds to- furnish as aids to his 
satisfaction in order to make the order of 
detention. We are clearly of the view 
. that the grounds with reference to the 
pending criminal prosecutions in. Bihar 
could not provide a valid basis for mak- 
ing the impugned order of detention, par- 
ticularly because those cases are pending 
trial in the criminal courts in Bihar and 
in view of the decisión of the Patna High 
Court in connection with one of these 
-cases. Since the detention order is based 
on these-grounds, the same must be held 
to be invalid. The third submission of 


ed. - ; 
12. Tt is well settled that is an 









law, the entire detention :order will fall 
since it-is not possible to predicate as to 
whether the detaining authority would 
have made an order for detention even 
in the absence of non-existent or irrele- 
ant ground. The conclusion is, therefore, 
irresistible in this case that the impugn- 
ed order is invalid and the detention in 
this case must be held to be illegal. 

13. As too many cooks spoil the 
roth so also too many grounds may viti- 
ate an order of detention if any one of 
them is irrelevant or non-existent. The 
jauthority, therefore, has to be careful 
enough to see that only relevant and valid 
pounds are selected having a nexus with 

e object of the order of detention. Al- 
.|though the aim and object of the order 
of detention be laudable and the ante- 














Fhe scope of 
e case of preventive de- 
tention based upon subjective satisfaction 
being necessarily narrow and. limited, the 
scrutiny of the court has to be even 
icter than in a normal case of punitive 


14. Since we have held the order 
of detention as invalid for the reasons 


given .above, it is not necessary to deal 


with the other grounds submitted by Mr. 
Anthony. The writ petition and the ap- 
` peal are allowed. The judgment of 


| Management, W. B. India Ltd. v. Jagannath 


the learned Counsel, is, therefore, accept- 


. A. LR. 

Allahabad High Court is set aside and in 
the view we have taken we do not.feel 
called upon to pronounce upon the va- 
rious reasons given by the High Court 
in rejecting the petition. The rule nisi 
is made absolute. The petitioner shall 
be released forthwith from the jail un- 
less he is required in any other case." 
Criminal Miscellaneous Petition No. 315 
of 1974 is allowed. The application for 
taking additional papers on record is re- 


jected. : - 
Appeal and. Petition allowed. 
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(From: Award of Labour Court, Delhi) 


A. N. GROVER, S. N. DWIVEDI AND 
C. A. VAIDIALINGAM, JJ. 
Management ot M/s. Willcox Buck- 
well India Ltd., Appellant v. Jagannath 
and others, Respon ents. 


Civil Appeal No. 1848 of 1968, D/- 
28-3-1973. 


Index Note: — (A) -Industrial Dis- 
putes Act (1947), Section 25-F (as amend- 
Bd by Act of 1953) — Termination on 
ground of lus labour — Section ap- 
plies — (X-Ref:— Section 2 (oo).) 


Brief Note: — (A) Termination `of 
services even of a temporary employee 
on the grounds of our amounts 
to retrenchment and the Soal e is en- 
titled to claim. retrenchment compensa- 
tion. AIR 1957 SC 121 and AIR 1966 
SC 75, Foll. (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1966 SC 75 = (1 3. SCR 448, 

. Employers, Digwadih Colliery v. Their 
Workmen 7 
AIR 1957 SC 121 = 1957 SCR 121, Hari- 
prasad. Shivshankar Shukla v. A. D. 
Divikar 5 

1 Tudiient of the Court was deli- 
v 
GROVER, J.— 
by special leave TP an ad o 
Labour Court, Delhi, on a reference Es 
terms of which are as follows: 

"Whether  Sarvashri Jagan Nath, 
Naunit Lal and S. K. Blaggan should be 
reinstated in service with continuity of 
past service and with full back wages.for 


the intervening period and what direc- . 


tions are necessary in this respect P" 
DR/DR/B408/74/MNT 
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In the award, the Labour Court 


came to the conclusion that although the. 


three workmen concerned were tempo- 
rary employees, they had been retrench- 
‘ed due to there being surplusage of 
labour. For that reason, 
Court held that as no retrenchment com- 
pensation had been given to them, they 
were entitled to reinstatement, and the 
reinstatement was, accordingly, directed. 
2. The letters of appointment 
clearly show that the concerned workmen 
were appointed temporarily and. it was 
stated in the letters of appointment that 
' the remuneration would be on daily wage 
basis. It was further stated that during 
the period of temporary employment, the 
workmen would not be entitled to any 
kind of leave.or to any benefits extend- 
ed to the confirmed employees. The 
other matter, which is material in the let- 
ters related to.the termination of servi- 
ces by giving 24 hours' notice ín ^writing. 
3. The services of these work- 

; men, namely, Naunit Lal, S. K. Blaggan 
. and Jagan Nath, were terminated on 
-August 11, 1906, September 1, 1966 and 
September 6, 1966, respectively. ae 
in the statement-of claims filed by the 
workmen, allegations 
practice and victimisation were made, in 
the reply, which was filed by the manage- 
ment, it was stated inter alia that the 
services of these workmen had been ter- 


minated according to the terms and con- ` 


ditions of the letters of appointment as 
"the company did not have enough work 
to continue the employment of these 
two temporary workmen”, 

4, Shri J. K. Nayar,  Petsonnel 
Officer .of the appellant before.us, gave 
evidence before the tribunal According 
to him, the. work was comparatively bet- 
ter in August, 1965, but it became dull in 
the year 1968. K. Blaggan, who had 
been p ores in the construction divi- 

e 


sion of arts department, had to be 
„asked to go, because there was not much 
work for him. Naunit Lal was appoint- 
ed in the parts store as "temporary 


labour". His services were terminated in 
October, 1968, due to shortage of work. 
About. Jagan Nath also, it was stated 
that in February, 1965, some consign- 
ments were to be painted and there was 
sufficient -work, but in September, 1968, 
the work was over for which Jagan Nath 
was engaged; so his services were termi- 
nated. 

5. The main contention of learned 
Counsel for the appellant is that the ser- 
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vices” of the concerned workmen were 
terminated in térms of the contract or 
the. letters - of appointment’ issued to 
them. They were, therefore, not entitl- 
ed to get 
relating to the workmen who are re- 
trenched. In Hariprasad Shivshankar 
Shukla v. A. D. Divikar, 1957 SCR 121 
= (AIR 1957 SC 121) it was laid down 
that the word ‘retrenchment’ as defined 
in Section 2 (oo) and the word ‘retrench- 
ed', in Section 25-E of the Industrial Dis- 
putes Act, 1947, as. amended by Act 
XLIH of 1958, had no wider  meanin 
than the ordinary accepted connotation o 
those words and meant the discharge of 
surplus labour or staff by the employer 
for any reason whatsoever, otherwise than 
as a punishment inflicted by way of dis- 
ciplinary action, and did not include ter- 
mination of -services of all workmen on 
a bona fide closure . of industry or. on 
change of ownership or management 
thereof. de 
6. The question which arises in 
the present case is whether. the services 
of the concerned workmen were terminat- 
ed on the grounds of purplus labour. If 
they were asked to go because of that 
reason, there seems. to be little doubt 
that the provisions contained in the In- 
dustrial Disputes Act, relating to the pay- 
ment of retrenchment compensation would 
be attracted. 

7T. Mr. Pai laid a great deal of 
emphasis on the fact that these tempo- 


rary workmen had been employed only 
for the ose of doing a particular 
work and as soon as that work was 


finished, it was no longer necessary to 


-keep them in employment and, therefore, . 


it was legitimate for the management to 
terminate their employment in terms of 
the letters of appointment, by giving 
them the requisite notice. We find it 
difficult to accede to the contention of Mr. 
Pai that the concerned workmen were 
asked to go in the circumstances men- 
tioned by him. It is quite clear from 
the admission made in the written state- 
ment filed -before the Industrial Tribu- 
nal and the evidence of Shri J. K. Nayar, 
that these workmen were served with no- 


tices of termination of service, because 


there was not enough work for them, 
which apparently meant that they had 
become surplus so far as their 
services were concerned. The tri- 
bunal came to the same  conclu- 
sion and we.have not been persuaded to 
take a different view in the matter. We 


may also refer to a decision of this Court `- 


e benefit of the provisions : 





| 
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in Employers in relation to Digwadih 
Colliery v. Their Workmen, (1965) 3 SCR 
448 == (AIR 1966 SC 75) in which a 
badli workmen had worked as employee 
for more’ than 240 days, etc. .. He was 
retrenched in 1961, and the court ap- 
parently proceeded on the basis that even 
a person, who was working as badli was 
entitled to the benefit of the provisions 
relating to retrenchment if he fulfilled 
the requisite conditions. We can find no 
distinction between the case of a badli 
worker and, that of'a temporary em- 
ployee. If the reason, which the manage- 
ment itself gave, was that the termina- 
tion of the services was on account of 
surplus labour, there is no escape from 
the conclusion that the concerned work- 
men were. retrenched and that could not 
have been done without giving them the 
benefits provided by the relevant provi- 
sions of the Act. As that was-not done, 
the Labour Court was fully justified in 
ordering their reinstatement. 


The appeal fails and is dismissed 
Appeal dismissed. 
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(V 61 C 226) : 
(From: Punjab) 
M. H. BEG AND R. S. SARKARIA, JJ. 
| The State of Pünjab, Appellant v. 
Hari Singh and another, Respondents. 

Criminal Appeal No. 218 of 1970, D/- 
21-3-1974. 

Index Note: — (A) 

: India, Article 130 — Appeal against ac- 
quittal — Interference by Supreme Court 
— Appreciation of evidence. 

Brief Note: — (A) -Supreme Court's 
power of interference under. Article 136 
with judgments of acquittal is not exer- 
cised on principles which are different 
from those adopted by it in dealing with 
convictions. It is a principle, common to 
all criminal appeals by special leave, that 
the Supreme Court will refrain from sub- 
stituting its own views about the appre- 
ciation of evidence if the judgment of 
the High Court is based on one of two 
alternative views each of which was rea- 
sonably open to the High Court to ac- 
cept. If, however, the High Courts ap- 
proach is vitiated by some basically er- 
roneous apparent assumption or it adopts 
reasoning which, on the face of it, is un- 
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sound, it may become’ the duty of the 
Supreme Court, to prevent a miscarriage 
of justice, to interfere with an order whe- 
ther it be of conviction or of acquittal. 
AIR. 1958 SC 61, Followed. (Para 9) 


` On facts and ‘circumstances of the 
case it was held that the High Court had 
missed the core of truth in the case and 
had unjustifably rejected the prosecution 
case Wh was strong enough on the 
statement of one of the victims alone cor- 
roborated by medical evidence. Decision 
of Punjab and Haryana High Court, Re- 
versed. . (Para: 18) 

Index Note: — (B) Criminal P. C. 
(1898), Section 367 — Appreciation of -evi- 
dence — Mere fact that a witness is relat- 
ed to victim is no ground for rejecting 
his testimony — (X-Ref:— Evidence — 
Appreciation of.) 

.Brief Note: — (B) The mere fact 
that a witness is related to the victim 
could not be a good enough ground for 
rejecting his testimony although it may - 
be a ground for scrutinizing his evidence 
more critically and carefully where facts 
and circumstances disclose that only re- 
lations have been produced and others, 
prea independent witnesses, who 
were available, were not produced. 

(Para 10) 

In the instant case there was no evi« 
dence that. anyone besides the. witnesses 
produced, who were relations of the vic- 
tims, had actually witnessed the attack 
upon the victims. (Para 10) 

Index Note: — (C) Penal Code 
(1860), Section 300 — Murder — Appre- 


ciation of evidence. 


Brief Note: — (C) The ordinary 
presumption is that a witness speakin 
under an oath is truthful unless and unti 
he is shown to be untruthful or unreliable 
in any particular respect. Witnesses, 
solemnly deposing on oath in the witness 
box during a trial upon a grave charge 
of murder, must be presumed tó act with 
a full sense of responsibility of the conse- 
uences of what they state. It may be: 
that what they say is so very unlikely or 
unnatural or unreasonable that it is safer 
not to act upon it or even to disbelieve 
them. The High Court reversing this 
approach have assumed that witnesses are 
untruthful unless it is proved that they 
are telling the truth. (Para 12) 


It is true that the statement of a wit- 
ness that he had got up to urinate just 
before a murder was committed, so that 
he could witness the murder, looks sus- 
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picious. But, the statement is not, for 
that reason, necessarily untrue. (Para 13) 
It was held that when the deceased 

' and the other victim Z were attacked al- 
most simultaneously, the view of the 
High Court that Z would have got up and 
run away or shouted earlier than he was 
attacked had he been really awake, was 
unreasonable in the circumstances of the 
case. The High Court made the error of 
throwing away the prosecution case, 
without attempting to separate the chaff 
from the grain on the wrong assumption 
that the two were inseparable. Decision 
of the Punjab and Haryana High Court, 
Reversed. _ (Paras 18, 18) 

Index Note: — (D) Evidence — Ap- 
preciation of — Criminal trial — Maxim 
falsus in uno falsus in omnibus’ — Appli- 
cability. (X-Ref:— Maxims.) 

Brief Note: — (D) In appraising evi- 
dence the Courts in India do not act on 
the maxim “falsus in uno falsus in omni- 
bus”. In considering the effect of each 
allegation proved to be incorrect or the 
likelihood of its being true or untrue, the 
Courts have to view it in the light of a 
whole setting or concatenation of facts in 
each particular case. (Para 16) 
Cases  Referred:. Chronological Paras 
AIR 1958 SC 61 = 1958 SCR 580 = 

1958 Cri LJ 232, State of Madras v. A. 
Vaidyanatha Iyer - 9 
AIR 1957 SC 687 = 1957 Cri LJ 1014, 


Sarwan Singh Rattan. Singh v. State of 
7 


Punjab 

The Judgment of the Court was,deli- 
vered by f 

BEG, J.:— The State of Punjab has 
.Obtained specíal leave to appeal against 
the judgment of the High Court of Pun- 
jab and Haryana, acquitting the two res- 
pondents from charges under Sections 302 
and 809/84, Indian Penal Code and under 
Sections 307/84, Indian Penal Code. The 
trial Court had convicted the respondents 
under each of these two sections and sen- 
tenced Hari Singh to death under Sec- 
tion 302, Indian Penal Code and Gian 
Singh to life imprisonment under Sec- 
tions 302/84, Indian Penal Code, and it 
had sentenced both to six Mid rigorous 
imprisonment and to pay a fine of Rupees 
9,000/-, and, in default of payment of 
fine, to undergo further rigorous impri- 
sonment for two years under Sections 
907/34, Indian Penal Code. i 
^ 82. The occurrence which gave 
rise to the prosecution of the two res- 
pondents together with two others, Mil- 
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kiat Singh and Dalip Singh, who were 
acquitted by the Trial Court, took place 
during the night between 18th and 19th 
June, 1969. The victims, Gian Singh, de- 
ceased, and his nephew, Zora Singh, 
P. W. 8, cultivated lands jointly with 
Bachan Singh, P. W. 5, his son Mukh- 
tiar Singh, his two brothers Gian Singh 
and Sarwan Singh, and, Surjit Singh, 
P. W. 4, and Jagjit Singh, the brothers 
of Zora Singh and sons of Sarwan Singh. 
All of them also lived together in village 
Dhandri Kalan. The respondents and the 
acquitted accused persons are brothers 
who also lived in village Dhandri Kalan 
in District Ludhiana. It is said that there 
had been a fight between Hari Singh, res- 
pondent, and Gian Singh deceased in 
1968 which had been settled by the Pan- 
chayat. In 1969, sometime belor the 
occurrence, another incident is said to 
have taken place. ` Jagjit Singh and 
Mukhtiar Singh, by show of force, were 
said to have carried away some 'toori' in 
a cart to their house against the wishes 
of Hari Singh, respondent, and another' 
person in his ‘company. Undoubtedly, 
the motive disclos was not strong 
enough for a murderous assault of a 
rather brutal kind on Gian Singh and: 
Zora Singh. This, however, is immaterial 
if the eged eye-witnesses of the occur- 
rence could be relied upon to establish 
the prosecution case. The whole question 
before the Courts was whether the three 
alleged eye witnesses. Zora Singh, 
P. W. 3, and Surjit Singh, P. W. 4, and 
Bachan Singh, P. W. 5, who are related 
to each other and the victims, as stated 
above could .be relied upon, when cor- 
facts and circum- 
stances which may appear in the ¢ase, to 
sustain the conviction. 


3. The prosecution case was that 
Gian Singh and Zora Singh had gone to 
their field for watering their sugar-cane 
crop in it on the evening of 18th June, 
1969. At about 9 p.m. Bachan Singh, 
P. W. 5, and Surjit Singh, P. W. 4, are 
said to have carried the meals for’Gian 
Singh and Zora Singh, who were at their 
field situated about “100 karams" (nearly 


200 paces) away from their tube well, 
which was, as 1s usual, lit up by electric 
light. After that, Gian Singh and Zora 


a.few feet from each 
t e well while Bachan 
Singh and Surjit Singh are said to have 
stayed on at the sugar-cane field nearby. 
At about mid-night, Zora Singh is. said 
to have got up to urinate, and to have 


Singh went to slee 
other at their: 
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just laid: himself down on his cot after 
urinating when he saw the respondents 
and Milkiat Singh and Dalip Singh ar- 
rive with their weapons. Hari Singh is 
said to have struck his an on the 
neck of Gian Singh, deceased, and Mil- 
kiat Singh is said to have struck Zora 
Singh on the right arm with his Gandasa, 
whereupon Zora Singh raised an alarm. 
Al the four assailants then gave blows 
to the deceased and Zora Singh who had 
cried out: “Marditta—Marditta”. Bachan 
Singh, P. W. 5, and Surjit Singh, P. W. 4, 
rushed to their aid and alleged having 
seen the attack and the assailants run- 
ning away. They found Zora Singh un- 
conscious when they: came, near him 
Gian Singh and Zora Singh were remov- 
ed to a Hospital in Ludhiana, where Gian 
Singh died’ at 5.45 a.m. The condition 
of Gian Singh; which was not such as to 
enable him to makè a dying declaration, 
was described as follows: 

“B. P. was not. kecbrdable: ‘Pulse 
60/mt. feeble, unconscious, Gasping Cyno- 
‘tic. Pupils constricted, Reacting Slug- 
ishly to light. There was 8" X 4” wound 
on the left side of the rieck cutting dee 
to the muscles. The trachea was cut 
most through and through and he was 
breathing through the hole of the trachea. 
Hyoid bone was lying exposed in the 
wound. Could not: deam the left carotid 
artery. No bleeding was present when 
patient was brought to the hospital". 
Zora Singh who survived had the follow- 
ing injuries: 

“J. An incised wound 3”x%” x21" 
jon the inner side of left hand and was 
‘cutting the 5th and 4th metacarpals coni- 
pletely. 

2. Incised’ wound “34” x 1/6" x flesh 
deep on the inner side of left wrist. 

3. Incised wound 5"x1"x2" 
on the outer side of left hand and was 
chopping of the thumb completely from 


4. Incised wound 6”X1/4”Xx flesh 
deep back of left forearm lower part. 

5. Incised wound 4"x&"x2" deep 
on the right side of the face and the 
middle of the lower part of the nose and 
was cutting it and the right side of the 
upper jaw partially. f 

6. Incised wound 3” XY” X T4” deep 
on the upper part of the back of right 
side of ‘the neck and was cutting the 
spine bone partially. 

7. Incised wound 4"x1"x8" deep 
on the back of right elbow and was cut- 
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ting the ulna bone completely and the 
fore-arm was hanging just with flesh". 


4. A First Information Report of 
this occurrence was lodged at 5.15 a.m. 
at Police Station Sadar, Ludhiana, at a 
distance of 7 miles from village Dhandri 
Kalan, disclosing offences punishable 
under Ss. 307 and 826, Indian Penal Code 
only as Gian Singh was still alive at that 
time. It was stated in the F. I. R. that 
the pouces were recognised and that 


two other unknown assailants, who were 
young Sikhs, could be identified if pro- 
duce before the witnesses, - 


5. Surjit Singh, P. W. 4, the 
maker of the F. I. R., upon cross-exami- 
nation, denied that he had been tutored 
to state that he could not identify the 
two of the assailants as they had their 
backs towards him. He had stated in 
the F. I. R. that they were young men 
although Milkiat . Singh, aged 48, and 
Dalip Singh, aged 46, years were not so 
young. He had also stated there that he 
could identify the two young men there- 
by implying that he had seen them pro- 
perly. He had stated in his evidence 
that one or two bighas of sugarcane can 
be irrigated in an hour by their tube 
well Watering was said to have com- 
menced at 5 p. m. and Zora Singh, P. W. 
8, had. Sedo ‘that only 4 bighas of the 
field had to be watered. The High Court, 
therefore, did not think it likely that 
either Bachar Singh or Surjit Singh 
would still remain at the sugarcane field 
or be awake at the time when the oc- 
currence took place. Moreover, the 
High Court thought that both Bachan 
Singh and Surjit Singh „were too far 
away, at about 100 karams, to be able to 
reach in time to see the occurrence. 


6. Bachan Singh, P. W. 5, had 
d eR the statement of “Surjit "Singh, 
P. , that he ran up to help the at- 
Pie persons after hearing Zora Singh 
shouting: "Marditta Marditta.” He said- 
that he saw, the assailants from a distance 
of 15 karams. He also said that . Hari 
Singh was using his kirpan to attack and 
that the other assailants had used their 
gandasas. On cross-examination, this 
witness also stated that he could not re- 
bs ise the companions of Hari Singh 

Gian Singh as they had their backs 
towns him, although it was proved that 
he had stated before the Police that the 
unidentified persons were young Sikhs 


with Gandasas whom he could identify if | 
produced before him. 
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7. The High Court had found 
some difficulty in getting over the state- 
ment of Zora Singh, P. W. 8. It had ob- 


Served that Zora Singh, aged only about 


16 years, would have tried to run away 
as soon as he. saw four assailants by 
electric light attacking Gian Singh only 
at a distance of 10 feet, if he was really 
awake. It had also opined that he would 
have cried out earlier than the moment 
of time when he received the injury on 
his right arm if he was actually awake 
when the assault on Gian Singh, deceas- 
ed, took place. It was not disposed to 


rely upon the statement of Zora Singh. 


that he was lying awake because he had 
got up to urinate 5 minutes before the 
occurrence as this appeared to it to be an 
improvement upon hi previous state- 
ment. Zora Singh, on cross-examination, 
had explained that he had not stated this 
earler as he was not questioned about 
it. The High Court had doubted the 
varacity of Zora Singh because he dis- 
claimed knowledge that Milkia Singh 
and Dalip Singh were employed in the 


Air Force although their fields ad- 
joined his ‘own fields. The High 
Court thought that it was likely 


that Zora Singh would have become un- 
conscious after receiving injuries before 
he could recognise his assailants. The 
High Court had also attached importance 


‘to the fact that no special report of the 


occurrence was proved to have been sent 
to a Magistrate. It had considered the 
explanation that this was due to the fact 
that the F. I. R. disclosed only offences 
punishable under Sections 307. and 326, 
Indian Penal Code to be insufficient to 
explain this ‘omission. After relying upon 
the observations of this Court in Sarwan 
Singh Rattan Singh v. State of Punjab; 
AIR 1957 SC 687 = (1957 Cri LJ 1014) 
that the prosecution must traverse the 
whole gap between “what may be true” 
and “what must be true” before a con- 
viction could be recorded in a criminal 
case, the High- Court had given the res- 
pondents the benefit of doubt and ac- 
quitted them. 


8. | The Trial Courf, on the other 
hand, which had the Additional advan- 
tage of seeing the witnesses depose in 
the witness box, was impressed by the 
evidence of the three alleged eye-wit- 
nesses and had convicted the respon- 
dents. It had not relied upon the alleged 
recoveries by Hardit Singh, Sub-Inspec- 
tor, P. W. 8, of a kirpan on 28th June, 


1969, from a straw-bin at a tube well at ; 


State. of Punjab v. Hari Singh (Beg J.) 


_the circumstance 


- Trial Court, which had the additional ad- 


. victims. 
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the instance of Hari Singh and a gandasa 
on the roof of a tube well at the ins- 
tance of Gian Singh. Both the weapons 
were proved to be stained with human 
blood. As the recovery was shown to 


.have taken place 4 days after the arrest 


of the respondents the Trial Court thought 
that it must have resulted from the use 
of 3rd degree methods during the interro- 
ation of the accused. The Trial Court 
ad also considered it unsafe to rely 
upon the sole testimony of the Investi- : 
gating Officer on this question when other 
witnesses of the recovery were not pro- 
duced for some unexplained reason. The 
Trial Court had, however, relied upon 
that the respondents 
could not be found when searched in 
their village and could only be arrested 
several days later. 


` 9. | The question raised before us 
is: should we, even if we do not entirely 
agree with the reasoning of the High 
Court, substitute our own views and re- 
verse an order of acquittal by it? It is 
enough to refer to the State' of Madras 
v. À. Vaidyanatha lyer, 1958 SCR 580 — 
(AIR 1958 SC 61 = 1958 Cri LJ 232) to 
point out that this Courts power of in- 


terference under Article 136 of the Cons- : 


titution with judgments of acquittal is 
not exercised on principles which are dif- 
ferent from those adopted by it in deal- 
ing with, convictions. It is a principle, 
common to all criminal appeals by spe- 
cial leave, that this Court will refrain 


' from substituting its own views about the - 


appreciation of evidence if the judgment 
of the High Court is based on one of 
two alternative views each of which was 
reasonably open to the High Court to 
accept. If, however, the High Court's 
approach is vitiated by some basically er- 
roneous apparent assumption or it adopts 
reasoning which, on the face of it, is un- 
sound, it may become the duty of this 
Court, to prevent a miscarriage of justice, 
to interfere with an order whether it be 
of conviction or of acquittal. 

10 In the case before us, the 
vantage of seeing the witnesses depose 
in the witness-box, had accepted the tes- 
timony of the three eye witnesses, despite 
the fact that they are relations of the 
It has been repeatedly held by 
this Court that the mere fact that a wit- 
ness is related to the victim could not 
be a good enough ground for rejecting his * 
testimony although it may be a ground for: 
Scrutinizing his evidence more critically 


- Dali 
‘pondents, from the F. J. R. The prose- 


` 
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and carefully where facts and circums- 
tances disclose that only relations have 
been produced and others, presumably 
independent witnesses, who were avail- 
able, were not produced. In the instant 


E 


case, there is no evidence that anyone. 
.besídes the witnesses produced had ac- 


tually witnessed the 

Singh and Zora Singh. 
11. The High Court's reasons for 

doubting the córrectness of some of the 


attack upon Gian 


-' statements of Surjit Singh, P. W. 4, and 


Bachan Singh, P. W. 5, as, for instance, 
that they had actually failed to recog- 
nise Milkiat Singh and Dalip Singh be- 
cause they had their backs towards them 
when these very witnesses had asserted 
before the police that the two other parti- 
cipants were young men who could be 
identified by them, if produced before 
them, are quite sound and reasonable. If, 
however, a false implication was really 
intended and the F. I. R. was the result 
of some conspiracy, there was no reason 
to omit the names of Milkiat Singh and 
Singh, the two brothers of the res- 


cution had an explanation for this omis- 


sion. This was that Zora Singh, who had . 


seen and recognised these two accused 
pérsons had become unconscious before 
their names could be communicated to 


Surjit Singh. The High Court had itself. 


accepted the evidence that Zora Singh 
had actually , become unconscious. In 
fact, it had gone to the extent of holding 
that he must have become unconscious 
ever before he recognised any of the as- 
sailants. On, the last mentioned point, 
we certainly do not find it possible to 
accept the view adopted by the High 
Court. : 

12. It is in dealing with the evi- 
dence of Zora Singh, P. W. 8, that the 
High Court seems to us to have adopted 
& patently erroneous approach and to 
have given grounds which do not appear 
to us to be reasonably sustainable. The 
High Court seems to have assumed that 


- Zora Singh must have invented the story 


tbat he had got up to urinate so that he 


.may pose as an eye-witness of the occur- 


rence. The ordinary presumption is that 
a witness speaking under an oath is truth- 


ful unless and until he is shown to be un-* 


truthful or unreliable in any particular 
respect. The High Court, reversing this 
approach, seems to us to have assumed 
that witnesses are untruthful unless it is 
proved that they are telling the truth. 


Witnesses, solemnly deposing on oath in . 


the witness-box during a trial upon a 
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grave charge of murder, must be presum- 
ed to act with a full sense of responsibi- 
lity of the consequences of what they 
state, 
so. very unlikely or unnatural or unreason- 
able that it is safer not to act üpon it 
or even to disbelieve them. The High 
Court. had no doubt tried to show that 
this was the position with regard to the 
whole of the testimony of Zora Singh. 
m we do not think that it was success- 


18. It is true that the statement 
of a witness that he had got up to uri- 


nate just before a murder was commit-* 


ted, so that he could witness the murder, 
looks suspicious. But, the statement is 
not, for that reason, necessarily untrue. 
Again, if, as the High Court believed, 
both Gian Singh an 
attacked almost simultaneously, its view, 
that Zora Singh would have got up and 
run away or shouted earlier thin he was 
attacked had he been really awake, is 
unreasonable. ; 


14, Let us, however, assume, for 
the sake of argument, that the 
High Courts guess is: correct 
Zora Singh was actually asleep 
when the attack upon Gian Singh and 
then Zora Singh began. Even then it 
would be quite unreasonable to believe 
and hold, as the High Court did, that 
Zora Singh must have become uncons- 
cious before he could see and recognise 
his. assailants. There was the light of the 
electricity at the tube well where Zora 
Singh lay on his bed whether asleep or 
awake. 
rily got up at least when he was struck 
on the arm. He could not have avoided 
seeing and then recognising his assailants, 
whom he knew very well, before he be- 
came unconscious. His account, that he 
was struck first on the arm and then he 
cried out, is corroborated by the fact that 
the other injuries indicate that his face 
and jaw were aimed-at and struck pro- 
bably in an attempt to silence him. The 
injuries were of such a nature that he 
must have been 
writhed in pain, and seen the assailants 
before he became unconscious. The ab- 
solutely unacceptable guess work indulg- 
the High Court, that Zora Singh 
must have become unconscious before he 
could see and recognise his assailants, is 
utterly unsupport 
seems very unreasonable. 

15. Even if other parts of his evi- 
dence are, for some reason, not accepted, 


It may be that what they say isl. 


Zora Singh were] ` 





that 


Zora Singh must have necessa- , 


awakened, . shouted, : 


by. evidence and ~ 


1974 


Zora Singh's statement that he saw and 
recognised assailants before he becanie 
unconscious cannot be held to be capa- 
ble of arousing.doubts. There is'no evi- 
dence that the assailants covered him “up 


with a blanket or a cloth, so as to disable . 


him from seeing them, before attacking 
him. If we accept this part of the evi- 
dence of Zora Singh, as we think we 
must, since, it is so strongly corroborated 
by the medical evidence and there is 
nothing on record which conflicts with 
this inference, it becomes evident that 
he must have shouted for help. If that 
be so, it is difficult. to understand why 
Surjit Singh and Bachan Singh would not 
go to his rescue às they naturally would 
on hearing shouts even if they were at 
some distance. We think that, judging 
from the number of injuries on the two 
victims, the incident must have lasted 
long enough to enable Surjit Singh, P. W. 
4, and Bachan Singh, P. W. 5, to rush 
towards the scene of occurrence and to 
see and recognise at least the escaping as- 
sailants. It is possible that they may have 
exaggerated in stating that they actually 
saw the attack on poti the victims. But, 
that would not be enough to discard the 
whole of their testimony on the ground 
that they were not likely to be present at 
' their field nearby at the time of the at- 
tack. There is no evidence to suggest 
that they were elsewhere at the time. In- 
‘deed, the fact that they arranged for the 
transport of the victims to' a hospital in 
Ludhiana and took them there before day 
break shows that they, were there to be 
able to do all this. We do not think that 
the reasons given for suspecting their 
presence near enough from the tube well, 
at their sugarcane field, are strong enough 
to make it incredible 
come to the help of the two attacked per- 
sons and to see at least the escaping as- 
sailants out of whom they recognised two. 


16. As human testimony result- 
ing from widely different powers of ob- 
servation and description, is necessarily 
faulty and even truthful witnesses not 
infrequently exaggerate or imagine or tell 
half truths, the Courts must try to extract 
and separate the hard core of truth from 
the whole evidence. This is what is 
meant by the 
Courts must separate “the chatf from tHe 
_igrain”. If, after considering the whole 
mass of evidence, a residue of acceptable 
truth is established by the prosecution 
beyond any reasonable doubt the Courts 
jare bound to give effect to the result 
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that they should: 


proverbial saying that- 
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flowing from it and not throw it over- 
board on purely hypothetical and con- 
‘jectural grounds. In so far as the grounds 
given for rejecting the evidence of Zora 
Singh appear to us to be patently unrea- 
sonable and highly conjectural, we think 
that the case before us calls for inter- 
` ference by this Court. That evidence, as 
we have already pointed out, is corrobo- 
rated by medical evidence as well as by 
the statements of Surjit Singh and Bachan 


Singh. Hence, although, the statements : 


of Bachan Singh and Surjit Singh, taken 
by themselves, may not have been enough 
to warrant the conviction of the respon- 
dents, yet, when the evidence of Zora 
Singh, strongly corroborated by medical 
evidence is there, we think that the state- 
ment of Surjit Singh and Bachan Singh 
could be used to support the conclusion 
thus reached without going to the extent 
of holding that Surjit Singh and Bachan 
Singh must be wholly believed before 
their evidence could serve any useful pur- 
pose at all as the High Court seems to 

ave erroneously thought. Indeed, it is 
very difficult to find a witness whose evi- 
dence is so flawless that it has to be 
wholly, completely, and unqualifiedly ac- 
“cepted. We think that the High Court 
had, without saying so, ignored the prin- 
ciple repeatedly laid down by this Court 
in appraising evidence, that Courts do 
not, in this country, act on the maxim: 
"falsus in uno falsus in omnibus", In 
considering the effect of each allegation 
proved to be incorrect or the likelihood 
of its being true or untrue, we have to 
view it in the light of a whole setting or 
concatenation of facts in each particular 
case. i 


17. There may be reasons for 
doubting the worth ab the evidence of 
recovery from the respondents, but, that 
does not mean that the evidence given 
by Hardit Singh, S. L, P. W. 8; relating 
to recoveries, is necessarily false so that 
the investigation itself is tainted. Simi- 
larly, the mere fact that, after the lodg- 
ing of the F. I. R., the necessary precau- 
tion of sending the special report to a 
Magistrate speedily was not shown b 
the prosecution to have been obid, 
does not mean that the whole prosecu- 
tion case is false or unacceptable. On 
the other hand, the fact that the F. I. R. 
discloses only offences punishable under 
Sections 307 and 326, Indian Penal Code 
indicates that it must have been lodged 
before 6 a.m. In any event, before the 
Inquest report on the morning of 19-6- 


/ 
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1969, the police had before it the prose- 
cution version contained in the F. I. R. to 
which a reference.is made, in the Inquest 
report. The statements of Bachan Singh 
and Surjit Singh were also recorded be- 
fore that. Therefore, the 
pected delay in the lodging of the F. T. R. 
or in sending a special report to a Magis- 
trate do not, on the facts of this case, 


. indicate an attempt to conspire and fab-. 


ricate. Indeed, if this was so, as already 
observed, one would have expected to 
find the names of Milkiat Singh and Dalip 
Singh also in the F. I. R. instead of a des- 
cription given of the unidentified young 
men which did not fit those two acquit- 
ted accused persons who were, therefore, 
given the benefit of doubt. This feature 
of the evidence indicates that the names 
of these two accused were introduced in 
the case only after Zora Singh had re- 
gained consciousness and revealed them 
ds the p ols alleged. Hence, it is 
likely that the F. I. R. must have been 
made soon enough to contain the earliest 
version before Zora Singh's version could 
get into it after he regained conscious- 
ness. 


. 18. 
had missed the core of truth in the case 
and had unjustifiably rejected the prose- 
cuHon case which was strong enough on 
the statement of Zora Singh alone corro- 
borated by medical evidence. It had, we 
think, made the error of throwing away 
the prosecution case, without attempting 
to separate the chaff from the grain on 
the iun assumption that the two were 
inseparable here. We, therefore, set aside 
the order of acquittal by the High Court 
and convict’ the respondents for the of- 
fences with which they were charged. As, 
however, the occurrence took place seve- 


ral years ago, we refrain from awarding . 


a death sentence in this case. We sen- 
tence both Hari Singh respondent. under 
Section 802, Indian Penal Code and Gian 
Singh respondent sons of Arjan Singh to 
life imprisonment under Sections 302/84, 
Indian Penal Code. We also sentence each 
of them to six years rigorous imprison- 
ment and to pay a fine of Rs. 2,000/- each, 
and, in default of payment of fine, to 
.rigorous imprisonment for a further pe- 
riod of two yéars under Sections 307/84, 
‘Indian Penal Code. The sentences award- 
ed shall run concurrently. 


Appeal allowed. 


rr 





alleged sus-. .. Patiala Bus (Sirhind) Pvt. Ltd., Ap- 


We think that the High Court ` 


ALR. . 


AIR 1974 SUPREME COURT 1174 
è (V 61 C 227) 
(From: Punjab and Haryana) 
D. G. PALEKAR, P. N. BHAGWATI 
-,AND V. R. KRISHNA IYER, JJ. 
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l peara v. State Transport Appellate Tri- 
unal Punjab and others, Respondents. 


Civil Appeal No. 946 of 1973, DJ- 
1974 


Index Note: — (A) Motor Vehicles 
Act (1939), Section 47 — Grant of stage- 
carriage permit — Considerations — In- 
terest of public in general — Relevant 
factors:— Failure to consider — Effect. 

Brief Note: — (A) The main consi- 
derations required to'be taken into ac- 
count in granting permit under Sec. 47 
are the interest of the public in general 
and the advantages to the public of the 
service ‘to be provided. These would in- 
clude ‘inter alia consideration of factors 
such as the experiene of the rival claim- 
ants, their past performance, the availa- 
bility of stand by vehicles with them, 
their financial resources, the facility of. 
well ID ee possessed by them 
etc. Failure to take into account any of 
these considerations and proceeding as if 
the stage carriage poni were a largesse 
to be divided fairly and equitably 
amongst the rival claimants is a wholly 
erroneous approach suffering from an in- 
firmity. Decision of Punjab and Haryana 
High Court in W.-P. decided on 28-5- 
1978, Reversed. (Para 3) 

The Judgment’of the Court was deli- 
vered by 

BHAGWATI, J.:— This appeal, by 
special leave, is directed against an order 

ated 28th May, 1973 passed by the 
High Court of Punjab & Haryana sum- 
marily ejecting a writ pene filed by 
the opel or quashing and setting 
aside an order dated 19th May, 1978 
passed by the State Transport Appellate ` 
Tribunal in appeal against an order 
dated 29th March, 
State Transport Commissioner, Punjab. 
The dispute in the appeal relates to 
Malerkotla-Barnala Bhatinda route situate 
in the Pepsu territories of the State of 
Punjab: The appellant is a company 
engaged in the business of carrying . pas- 
sengers by motor vehicle for hire or re- 
ward and at all material times it held 
two stage carriage permits each for a re-. 
turn trip, on Malerkotla — Barnala 
Bhatinda route. It was found that pas- 
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1971 made by the . 
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4 - 
'senger traffic on Malerkotla — Barnala 
— Bhatinda route was very heavy and 
two return trips, for which two stage 
carriage permits had been issued to the 
appellant, were not adequate to meet 
the need of the possenger traffic. The 
State Transport ommissioner, Punjab, 
therefore, decided to increase the number 
of return trips from two to six, and in- 
vited applications for the aa of four 
stage carriage permits with return trip 
on Malerkotla — Barnala — Bhatinda 
route and in the meantime on 8th 
January, 1970 granted two temporary 
stage carriage permits, each with a re- 
turn trip on this route in favour of the 
appellant. The appellant, accordingly, 
. Started operating from 8th January, 1970 
two additional return trips on Malerkotla 
— Barnala —  Bhatinda route on the 
strength of the two temporary stage car- 
riage permits issued to it. Pursuant to 
the notice issued by the State Transport 
Commissioner, Punjab, thirty-two appli- 
cations were received for four stage 
carriage permits for Malerkotla- 
Barnala-Bhatinda route and out of these 
applications one was by the appellant. 
and another by the third respondent. The 
particulars of these applications were 
published in the issue of Daily Ranjit, 
Patiala dated 21st March, 1970 as requir- 
ed under Section 57 (8) of the Motor 
Vehicles Act, 1939. The third respon- 
dent, inter alia, filed objections against 
the applicetion of the ap ellant within 
thirty days of the publication of the, 
particulars, Before these various appli- 
cations and objections could be taken 
up for hearing by the State Transport 
Commissioner, a scheme under Section 
68. (c) was prepared and published by 
the Pepsu State Transport Corporation 
on 28th October, 1970 in terms of an 
agreement dated 20th August, 1970 arriv- 


ed at between. the State Government and . 


the private operators of motor vehicles 
in the a territories. "The scheme 
was. modified was approved by the State 
Government by a notification dated 18th 
February, 1972 issued under Séction 68D 
(2) The broad feature of the scheme 
was that the total mileage of routes was 
to be divided between the Pepsu Road 
Transport Corporation and the private 
operators in the proportion of 60:40 and 
since as on lst July, 1970, which was 
the appointed day under the scheme, 
the total mileage operated by private 
operators was much more than the pro- 
portion of 40%, clause 4.(a) of the scheme 


‘sdate when the total mileage o 
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provided that all operations on new 
routes, on account of increase in the 
traffic on existing routes and on such 
operations of inter-régional routes as are 
situate in the Pepsu territories, shall, until 
lst July, 1978 or until such other earlier 
rated by 
the Pepsu Road Transport Corporation 
reaches its proportion of 0096, be under- 
taken exclusively by the Pepsu Road 
Transport Corporation. Now, on the ap- 
pointed day, ie. Ist July, 1970, two ad- 
ditional return trips on Malerkotla-Bar- 
nala-Bhatinda were being operated by the 
appellant under the two temporary stage 
carriage permits held by it and the State 
Transport Commissioner, therefore, in- 
cluded the mileage of these two addi- 
tional return trips as part of thé total 
mileage operated by private operators as 
on that day for the purpose of applying 


the proportion of 60:40 and treated only - . 


the mileage of the two remaining return 
se as falling within clause 4 (a) of the 
scheme. On this view the State Trans- 
port Commissioner, by an order dated 
29th March, 1971 granted two stage car- 
riage permits, each for a return trip, to 
the Pepsu Road Transport Corporation, 
in accordance with clause 4 (a) of the 
scheme, which was of course then in draft 
stage, and so far as the other two stage 
carriage permits were concerned, the 
State Transport Commissioner granted 
them to the appellant as they belonged to 
the private sector under the scheme. The 
only consideration which the State Trans- 
port Commissioner took into account in 
preferring the appellant to other private 
operators for grant of two stage carriage 
ermits was that.the mileage covered 
y these two stage carriage permits was 

eady being operated .by the appellant 
under temporary stage carriage permits 
and that should not be disturbed. 

2. Both Pepsu Road Trans. Corpn. 
and the third 1e pondent were, aggrieved 
by the order of the State Transport Com- 
missioner and they, therefore, preferred 
appeal before the State Transport Appel- 
late Tribunal. The Pepsu Road Trans- 
port Corporation claimed in Appeal No. 
80 of 1971 preferred by it that the grant 
of two stage carriage permits to the ap- 
pellant was in contravention of Sec- 
tion 68-F (1) and that all the four 
stage carriage permits should have been 
granted to it. This claim was, however, 
negatived by the State Transport Appel- 
late Tribunal on the ground that under 
the provisions of the.scheme fhe mileage 
covered by the two stage carriage per- 
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mits granted to the appellant belonged 
to the private sector as that was already 
“being operated by the appellant under 
tempor stage carriage permits on the 
àp integ. day, ‘namely,. Ist July, 1970, 


and Appeal No. 80-of 1971 was rejected .. 
- by Regan dated 19th May, 1978. We“. 


are not concérned in the present appeal 
with.the decision of the State Transport 


Appellate- Tribunal in. Appeal No. 80 of 


1971 and we need not, therefore,'say any- 


thing more about it. Appeal No. 118.of 
. 1971 preferred by the third respondent 
was directed against the order of the 


State „Transport: Commissioner in so far 
as it granted two stage carriage- permits 
to the appellant and denied even a single 
stage carriage permit to the third res- 
ondent and the State Transport Appel- 
ate Tribunal by- its order dated 19th 
May, 1978 allowed the appeal and modi- 
fi 


the order of the State Transport Com- 


missioner by directing that one stage car- 
riage permit with only one return trip 
shall remain with the appellant while the 
other stage: carriage permit with a return 
trip shall be granted to the third respon- 
dent. 
the State Transport Appellate Tribunal 
in reaching this decision may best be 
stated in its own -words which we quote 
from its order dated 19th May, 1973: 


"In my opinion Malwa Transport Co. 
(P) Ltd. Barnala had as such claim for 
grant of one permit with one return trip 
on regular basis on the route in question 
as the Patiala Bus Service (P) Ltd., Sir- 
hind had, when the claim of each of these 
two transport companies was almost 
equally balanced, the State Transport 
Commissioner, Punjab Chandigarh should 
have granted one permit with one return 
trip of the said two transport companies. 
Accordingly it cannot be said that the 
State Transport Commissioner, was justi- 
fied in granting two 
. return trips on regular basis on the route 
^in question only to the Patiala Bus Ser- 
vice (P) Ltd. Sirhind. Rather it would 
have been most fair if he had granted 
one permit with one return trip each to 
the Patiala Bus Service (P) Ltd. Sirhind 
the Malwa Transport Company 9 Ltd. 
Barnala. Accordingly the impugned order 
is liable to be modified to that extent.” 


The appellant thereupon preferred a writ 
petition in the High Court of -Punjab 
and Haryana challenging the validity of 
the order of the State Transport Appel- 
late Tribunal in so far as it reversed the 
order of the State Transport -Commis- 


The reasons. which weighed with - 


ermits with two: 


sioner Fonte two. stage carriage per- ^ 
mits to the appellant and directed that one - 
Stage carriage permit should be granted 
to the third respondent.. The writ pet 
tion was, however, summarily rejected by 
a Division Bench of the High Court and 
an application for leave to appeal to this 
Court preferred before the High Court 
met with the same fate. The appellant, 
thereupon, obtained special leave from 
this Court and hence the present appeal 
by ‘special leave. 


8. The main ground :on which ` 
the appellant assailed the ordér of the 


‘State Transport Appellate Tribunal takin 


away one stage carriage permit an 
garag it to the third respondent was- 

at the State Transport Appellate Tribu- 
nal failed to take into account various 
relevant considerations which must ne- 


cessarily weigh with the authority in de- 
. termining which out of several applicants 


should be granted stage carriage permit. 
These considerations, contended the ap- 
pellant, are set out in Section 47 and the 
authority entrusted with the task of se- 
lecting an applicant for grant of stage 
carriage permit must have regard to these 


-considerations in -performing its task of 


the State Transport Appellate Tribunal, 
however, ' ignored these. considerations 
and gave one stage carriage permit each 
to the appellant and the third respondent 
as if it were a bounty to be divided equal- 
ly between the two claimants, This was 
clearly in breach 
vitiated the order of the State Transport 
Appellate Tribunal. We think there is 
great force in this contention of the ap- 

ant. Section 47 lays down that a Re- 
gional Transport Authority shall, ‘in con- 
sidering an applicant for stage carriage 
permit, have regard to the-following mat- 


- ters, namely: 


(a) the interests of the public. gene- 
rally; 

(b) the advantages to the public of 
the service to be provided, including the 
saving of time likely to be effected there-. 
by and any convenience arising from. 
journeys not being broken; 

(c) the adequacy of other passenger 
transport services operating or likely to 
operate in the near future, whether by 
road or other means, between the places 
to be served;: : 


(d) the benefit to any particular loca- 
lity or localities likely to be afforded by . 
the service; -s 


of Section 47 and it ^ 


= 


- be granted to each of the ap 
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(e) the operation by the applicant of 
other transport services, including those 
in respect of which applications from him 


for permits are pending; 


(f) the condition of the roads includ- 


. ed in the proposed route or area. 


The main considerations required to be 


.itaken into account are the interest of the 
"public in general and the advantages to 


the public of the service to be provided, 
and these would include inter alia consi- 
deration of factors such as the experience 
of the rival claimants, their past perform+ 
ance, the- availability of stand-by vehicles 
with them, their financial resources, the 
facility of well equipped workshop pos- 
sessed by them etc. The State Transport 
Appellate Tribunal, however, failed to 
take into account any of these considera- 
tions and proceeded as if the stage car- 


|riage permits were a largesse to be divid- 





ed fairly and equitably amongst the rival 
claimants. We do not find in the order 
of the State Transport Appellate Tribu- 
nal any discussion of the question as to 
what the interest of the public in general 
requires ahd who from amongst the rival 
claimants would be able to provide the 
most efficient and ‘satisfactory service to 
the public. None of the relevant factors 
is considered, or even adverted to, b 
the State Transport Appellate Tribun 

The State Transport Appellate Tribunal 
merely seems to have considered what 
would be fair as between the appellant 
and the third respondent and thought that 
it would be. most fair if one stage car- 
riage perni with a retum trip were 
granted to the appellant and one stage 
carriage permit with return trip were 
granted to the third respondent. That is 
a wholly erroneous approach. The ques- 
tion that has to be 'considered is not as 
to what would be fair as between the 
appellant and the third respondent, but 
what does the interest of the public, 
which is to be provided with an efficient 
and satisfactory service, demand. 
order of the State Transport Appellate 
Tribunal, therefore, suffered from an in- 
firmity, in that it failed to take into ac- 
count relevant considerations and pro- 


ceeded .on the basis of an irrelevant con- ` 


sideration. We. must, m the circum- 
stances, quash and set aside the order 
of the State Transport Appellate Tribu- 
nal in so far as it direct 
carriage permit with a retum trip should 
liant and 


the third respondent. But while doing 


- S0, we cannot allow the order of the: 


The: 


that one stage ` 
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"State Transport. Coinmissioner granting 
two stage carriage permits to the appel- 
lant to remain outstanding. The' order 
of the State Transport Commissioner also 
suffers from the same infirmity as the 
„order of the State Transport. Appellate 

"Tribunal It. does not take into account 
any of the relevant considerations. which 
we have'discussed above, but merely 
` proceeds on the basis that two stage 
anigo permit should be granted to the 
appellant as the appellant has already been 
operating that mileage under two tempo- 
rary stage carriage permits held by it. 
Now it is undoubtedly true that the fact 
thàt an applicant has already been ope- 
rating on a route is a relevant considera- 
tion to be taken into account, but that 
cannot be the sole determining conside- 
ration. The order of the State Transport 
* Commissioner granting two stage carriage 
pene to the appellant must also, there- 
ore, be quashed and set aside and the 
matter should be remanded to the State 
Transport Commissioner for determining, 
having regard to the relevant cünsidera- 
tions, as to how the two stage carriage 
permits should be.granted: whether both. 
should be granted to the appellant or 
both should be granted to the 
respondent, or one should bé granted to, 


the appellant and the other to the third 
respondent. 2 
4 We, therefore, allow the appeal 


and quash and set aside the order of the 
State Transport Commissioner in so far 
as it granted two stage carriage permits 
to the appellant and the order of the 
State Transport Appellate Tribunal in so 
far'as it provides that only one stage car- 
riage permit should remain with the ap- 
pellet and the other should be granted 
to the third ponda and direct that 
the matter should go back to the State 
Transport Commissioner for determining, 
having regard to the relevant considera- 
tions, who, as between the appellant and 
the third respondent, should be granted , 
the two stage carriage permits allocable 
. to the private sector. The State Trans- 
rt Commissioner will decide whether 
oth e carriage permits should be 
granted to the appellant or to the third 
respondent or whether one stage carriage 
permit,should be granted to the appellant 
and one to the third ndent. either 
the appellant or the third respondent is 
atistied with the decision of the State . 
Transport Commissioner, it would, of : 
course, be entitled to a right of appeal 
under Section 64 to the State Transport 
Appellate Tribunal. There will be no 
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order as to costs all throughout. Until 


the matter is finally disposed of the Status. 


be maintained. 
Appeal allowed. 


Quo as of today woul 


AIR 1974 
CU Ves (V 61 C 228) 
(From:— Madhya Pradesh) . 

.P. JAGANMOHAN REDDY, S. N. 
DWIVEDI AND P. K. GOSWAMI, JJ. 
.  Shikharchand Jain, Appellant v. 
Digamber Jain Praband -Karini Sabha 
and others, Respondents. 

Civil Appeal. No. 1598 of 1967, D/- 
11-1-1974. G $us 

Index Note:— (A). Civil P. C. 
(1908), Section 100 (1) (c) — Second 
appeal — First appellate Court wrong- 
ly.discarding khasra entries — Inter- 
ference. (X-Ref:— Central Provinces 
Land Revenue Act (2 of 1917), Sec- 
tions 45, 80) (X-Ref:— Evidence 
Act (1872), Section 35). i 

Brief Note;— (A) Kihasra is a re- 
cord of right according to Section 45 
(2) of the Central Provinces Land Re- 
venue Act, 1917. Sectiori 80 (3) of that 
Act provides that entries in a record of 
rights shall be presumed to be correct 
unless the contrary is shown. This 
provision raises a presumption of cor- 
rectness of the aforesaid  Khasra en- 
tries. Therefore the burden of proving 
adverse, possession is a heavy one on 
the person alleging so. , (Para 5) 

It was held on facts that the first 
appellate court was wholly wrong in 
discarding the khasra entries on the 
solitary statement in cerbain paragraph 
of the plaint and therefore the — High 
Court could interfere with its finding 
in second appeal. (Para 6) 

- Index Note:— (B) Civil P. C. (1908) 

Order 6, Rule 17 — Amendment of 
written statement in appeal — Amend- 
ment necessitated by subsequent events 
— Amendment if can be allowed. (X- 
Ref:— Section 151). 


Brief Note:— (B) Ordinarily, a suit 
is tried in all its stages on the cause of 
action as it existed on the date of its 
institution. But it is open to a Court 
(including a court of appeal) to take 
notice of events which have happened 
after the institution of the suit and af- 
ford relief to the parties in the changed 
circumstances where it is shown that 
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the relief claimed originally has (1) by 
reason of subsequent change of cireum- 
stances become inappropriate; or (2) 
where it is necessary to take notice of 
the changed circumstances in order to 
shorten the litigation, or. (3) to do com- 


' plete justice between the jparties. AIR ` 


1915 Cal 103, Rel. on. (Para 11) 
Where in a suit for recovery of, 
possession over certain agricultural 


lands on the basis of. gift made by a 
widow, the defendant after the death 
of the widow, during pendency of 
second appeal sought to amend the 
written statement by adding “that the 
gift deed, executed by the widow who 
was a limited owner, even if valid 
could at most enure for her lifetime. 
The plaintiff cannot have any rights 
in suit lands after her.death and the 
defendants as the sole surviving re- 
versioner becomes the owner of the 
ode and resist the claim of the plain- 
tiff’; 

.Held that even if the assertions 
made in the application for amendment 
of the written statement were found to 
be true, the defendant could not have 
non-suited the respondent during the 
lifetime of widow. The gift was valid 
during her lifetime. Her death gave 


.8, fresh cause of action to the defen- 


dant who claimed to be her next rever-. 
sioner. Therefore it would be just and 
proper to allow the amendment sought 
for. It would shorten litigation. 
(Para 12) 
Cases Referred: Chronological Paras 
AIR 1963 SC 302 = (1963) 3 SCR 604, 
R. Ramachandran Ayyar v. Rama- 
lingam Chettiar 
AIR 1963 SC 1279 = (1964) 1 SCR 270, 
Ladli Pd. Jaiswal v. Karnal n 


Jery Co. 
AIR 1959 SC 57, Pattabhiramaswamy 

v. S. Hanymayya " .8 
AIR 1935 PC 36 = 62 Ind App 40, Sris- 

chandra Nandy v. Baijnath Jugal 
, Kishore ` 8 
ÁIR 1933 Nag 112, Jai Krishan 


Babu 
AIR 1915 Cal 103, Rai Charan v. 
Biswanath 11 


Judgment of the Court was de-: 
livered by ` 

DWIVEDI, J:— It is the defen- 
dant's appeal. The plaintiff Digamber 
Jain Praband Karini Sabha, Panagar, 
instituted a suit against the defendant 
Shikharchand Jain for recovery of mos- 
session over certain agricultural lands 





1974 


situate in mauza Imlai Smt. Rajrani, 
fifth defendant (now dead) was the pro- 
prietor of a Patti in mauza Imlai. The 
land in dispute fell in that Patti. It was 
her sir. The area of the land is 12.86 
acres, Smt. Rajrani became malik maq- 


1951. On January 18, 1954, she gifted 
the land by a registered gift deed in 
favour of the plaintiff (which is regis- 
tered under’ the Madhya Pradesh 
Public Trust Act, 1951). Ram Das and 
Ballu, the third and fourth defendants. 
were cultivating the land. The plaintiff 
instituted a suit against them on July 
15, 1954. In the said suit they pleaded 
that Shikharchand had sub-let the land 
.to them: The suit was decreed. Their 
appeals were dismissed on May 4, 1957, 
Shikharchand also instituted asuit on 
November 3, 1955 against the plaintiff 
and Smt. Rajrani for a declaration that 
the gift made by her would be void 
after her death. We are told that the 
suit has been dismissed in default. As 
the aforesaid defendants are disputing 
the plaintiffs title, the suit was institu- 


ted. All the defendants except. Smt. _ 


Rajrani filed a joint written statement. 
They denied the plaintiffs title to the 
land. Smt. Rajrani held a limited estate 
in the land and the gift deed would be 


ineffective after her death. She could : 


not gift the entire property. Shikhar- 


chand has been in possession over the ` 


land since 1987 as an owner thereof and 
has acquired rights of an owner by 
adverse possession for more than 12 
‘years. Smt. Rajrani filed a separate 
written statement. She has supported 
the case of the plaintiff. The trial court 
framed a number of issues. Of them, 
only two now survive for consideration. 
They are issues Nos. 1 and 4. Issue 
No. 1 is: 
“I (a) Whether the defendant No. 
5 (Srnt..Rajrani) was the owner of the 
suit fields till 18-1-1954? . 
(b) whether she was also in pos- 
session of the suit fields till 18-1-1954? 
4. (a) whether defendant No. 1 
(Shikharchand) has been im exclusive, 
continuous and uninterrupted posses- 
sion of the suit fields since 1937” ad- 
versely to the defendant No. 5 and the 
plaintiff? 
tb) whether, therefore, the defen- 
dant No. 1 has perfected his title" by 
^ adverse possession? J 
s Issue No. 1 was- answered 
in favour of the plaintiff. Issue No. 4 
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> was answered against Shikharchand. 


The trial Court held. that he was in 
possession for and on behalf of Smt. 
Rajrani and not in his own right. The 
trial court granted a decree for pos- 


session to the ‘plaintiff. : 
booza of the land on the abolition of - 
the proprietary rights in the State in 


. .9$. Defendants Nos. 1 to 4 went 
in appeal. The first appellate court 


` allowed the appeal and set aside the 
‘decree of the trial court and dismissed 


the suit. The plaintiff then. filed a 
second appeal in the High Court of 
Madhya Pradesh. The High Court has 
reversed the decree of the first appel- 
late court and restored that of the 


trial court. Hence this appeal by Shi- 


kharchand. 


|^ 4. The first appellate court has 
held that Shikharchand was-in posses- 
sion over the disputed land since 1937 
and has become the owner thereof by 
adverse possession before Smt. Rajrani 
transferred the land to the plaintiff. 
Sri Tarkunde, counsel for Shikhar- 
chand, says that it is a finding of fact 
and that accordingly the High Court 
could not interfere with it in second 
appeal. It appears that the High Court 
was aware that it was interfering with 
a finding of fact in a second appeal. So 
the High Court has.explained. 


“Defendants (1 to 4) clearly failed 
to establish by positive evidence the 
adverse possession of (Shikharchand) 
for more than twelve years at any 
point of time so as to rebut the statu- 
tory presumption of possession arising 
in favour of the appellant and its pre- 
decessor-in-title Smt. Rajrani. There- 
fore, with due respect to the learned 
appellate Judge, I might say that the 
question has been absolutely. miscon- 
ceived iby him and he has mot approach- 
ed the question in a proper and legal 
manner with a view to apply the law 


to the facts found established from _ 


the record. In this view, the decree 
passed by the first appellate : court 


cannot be sustained either on facts or — 


law.” 


So according to the High Court the 
finding recorded by the first appellate 
court was arrived at by overlooking 
the statutory presumption of possession 
in favour of the plaintiff and Smt. Raj- 
rani and his approach to the issues be- 
fore him was not proper and legal In 
other words, the High Court interven- 
ed under CL (c) of Section 100 (1) of 


the Code of Civil Procedure. According 








- 
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to the High Court, the finding of the 
first appellate court suffered from a 

"substantial error or defect in the 
procedure provided...... by any other 


` law. for the time being in force, which 


may possibly have: produced error or 


defect in the decision of the case upon : 
. the merits." 


. 9. It is now to be seen whether 
the first appellate court's finding really 
falls within the grip of Section 100 (1) 
(c) of the Code of Civil Procedure. In 

is written statement  Shikharchand 
has admitted Smt. Rajrani’s ownership 
of the land. But he has pleaded that he 
has become the owner of the land on 
account ‘of adverse possession for more 
than 12 years from. 1937. The burden 
of proving the acquisition of ownership 


by adverse possession lay on 
him. The Khasra entries from 1937- 
38 to - 1941-42 and 1943-44 to 


1951-52 are all in favour of Smt. 
Rajrani. They show that she was in 
possession over the land during those 
years. Khasra is a record of right ac- 


cording to Section 45 (2y of the Central. 


Provinces Land Revenue Act, 1917. 
Section 80 (3) of that Act provides that 


.fentries in a record of rights shall be 


presumed to be correct unless the con- 


.|trary is shown. This provision raises a 


presumption of correctness of the 
aforesaid Khasra entries. The burden 
of proving adverse possession accord- 
ingly was a heavy one. The judgment 
of the first appellate court shows that 
it has not kept in. mind is aspect 
while examining the evidence. In the 
first step, it has proceeded to assess the 
evidence adduced by Shikharchand. 
After discussing that evidence, it has 
recorded a finding that he was in pos- 
session. Thereafter, in the second 
step, it has proceeded to take the view 
that no reliance can be placed on 
Khasra entries. It has summed up the 
discussion thus: 


‘All these witnesses (of Shikhar- 


chand) have stated that the possession 
of the fields was with Shikharchand. 
Their statements are further supported 
by documentary evidence and, there- 
fore, there is no room for any doubt 
that the possession was not with 
Shikharchand. It is true that in Pat- 
wari papers Mst. Rajrani’s mame ap- 
pears and that the dues were deposited 
on behalf of Mst. Rajrani. But in my 
opinion the entries in Khasra and the 
fact that the receipts were issued in 
the name of Mst. Rajrani would not 


A. Y. R. 


by themselves establish the fact of pos- 
session. It is settled law that entries in 
Khasra have only presumptive value; 
and it is difficult to conclude from these 
entries that the possession was with 
Mst. Rajrani. The falsity of the entries 
in Khasra is clear ffom the fact that 
from 1937 to 1947 the name of Mst. 
Rajrani appeared in the Khasra Pan- 
chasala and yet Mst. Hajrani's admis- : 
sion in D/1 shows that she was not in 
possession. This fact is enough to show 
that no reliance could be placed on thé 
Khasra entries." i 


6. As already pointed out, this 
passage shows that the first appellate 
court proceeded in the reverse order. 
Moreover, the Khasra entries have 
been discarded solely for the reason 
that Smt. Rajrani has admitted in Ex. 
D/1 that she was not in possession. But 
Ex. D/1 has been entirely misunder- 
stood by the first appellaté court, Ex- 
hibit D/1 is a copy of the plaint filed by 
Smt. Rajrani in a suit for profits 
against Shikharchand. Shikharchand 
was Lambardar of the mahal in which 
the patti belonging to Smt. Rajrani was 
situate. In the first paragraph of her 
plaint she has mentioned this fact. 
Thereafter she went on to say that she 


' was entitled “to get her share of profits 


from the defendant.” In paragraph 2 
she has said: ' 


“That the defendant is in posses- 
sion of all the sir and khudkasht land 
patti of the village 
PIESE that as the defendant did not 
render any account, nor paid anything 
in spite of repeated demands and a 
notice by the plaintiff, he is liable to 
pay interest by way of damages at the 
rate of -/8/- per cent per month” 
and-the amount detailed in the sche- 
dule of accounts attached to the plaint. 
In the schedule she has shown the 
amount of rent recovered by Shikhar- 
chand from the tenants. She has also 
shown the estimated income from sir 
and khudkasht land belonging to her. 
After making certain deductions, a 
total amount of Rs. 318/7/- was claim- 
ed from i chand. The suit was 
filed in July 1942. The suit for profits 


.related to a period between 1938-39 


and 1940-41. We do not think that 
paragraph 2 of the plaint can be read 
in the manner it has been read by the 
first appellate court. It was a suit for 
profits by a co-sharer against the 
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Lambardar. It was not a suit for mesne 
profits which an owner oi land may 
claim from a trespasser. It was really 
a suit for accounts from the Lambar- 
dar. So it is not possible to spell out 
from paragraph 2 an admission from 
Smt. Rajrani that Shikharchand was in 
adverse possession over her sir land. 
Further, Shikhar 
copy of his own written statement, nor 
a copy of the judgment in the suit. If 
he had denied his possession over her 
sir land, the suit for profits from sir 
land would have been dismissed. If he 
had pleaded adverse possession, over 
her sir, then also her suit for profits 
from sir land would have been. dismiss- 
ed. If, on the other hand, the suit for 
profits of Sir land were  decreed, it 
would follow that Shikharchand was 
held to be in permissive possession and 
not in adversé possession. In the result, 
we are of opinion that the first appel- 
late court was wholly wrong in dis- 
carding the  Kihasra entries on the 
solitary statement in para. 2 of her 
plaint. The High Court could, there- 
fore, interfere with its finding under 
Section 100 (1) (c). 


T. The High Court has con- 
sidered afresh the entire evidence on 
. record and has held that Shikharchend 
has failed to establish by positive evi- 
dence his adverse possession for more 
than 12 years. The appellant could not 
show to us that the finding is not sus- 
tainable on the evidence on record. It 
is not necessary for us to reappraise 
that evidence again, but we may point 
out- two circumstances which heavily 
tell against the appellant. Assuming 
that his adverse possession started in 
1937 and continued till 1949, he became 
the owner of the land in dispute in 
1950. Nevertheless he did not move the 
appropriate revenue authority for the 
correction of the entries in the record 
of rights. He did not get the name of 
Smt. Rajrani expunged from the record 
and his name entered therein. Again, 
Beni Ram, one of his witnesses, has 
admitted that Shikharchand had been 
paying rent of the sir land. of Smt. 
Rajrani on behalf of Smt. Rajrani un- 
til 1958-59. Had he become an owner 
by adverse possession in 1950, he would 
never have paid rent on behalf of Smt. 
. Rajrani. 

8. Counsel for the appellant 
has referred us to Srischandra Nandy 
v. Baijnath Jugal Kishore 62 Ind App 





chand did not file a - 


Karini Sabha ([Prs. 6-10} S. C. 1181 
40 = (AIR 1935 PC 36); Deity Patta- 


:bhiramaswamy v. S. Hanymayya, AIR 


1959 SC 57 and R. Ramachandran 
Ayyar v. Ramalingam Chettiar (1963) 
3 SCR 604 — (AIR 1963 SC 302). But 
none of these cases help the, appeliant 
on the facts of tnis case In the iasi 
case this Court said: 
"If in dealing with a question of 
fact the first appellate court has placed 
the onus on a wrong party and its find- 
ing of fact is the result, substantially 
of this wrong approach, that may be 
regarded as a defect in procedure under 
Section 100 (1) (c).” . 
The same view has been expressed in 
Ladli Prasad Jeiswal v. Karnal Distil- 
lery Co. Ltd. (1964) 1 SCR 270 — (AiR 
1963 SC 1279) In this case the High 
Court has upset a finding of fact re- 
corded by the lower appellate court in- 
ter alia on the ground that the burden 
of proof was wrongly placed on 
plaintiff. Shah J., while affirming the 
judgment of the High Court, said: 


"A décision of the first appellate. 


court reached after placing the onus 
wrongly ......... is not conclusive and a 


second appeal lies to the High Court.: 


against that decision." 

3 9. In Jai Krishna v. Babu, AIR 
1933 Nag 112 it was held that posses- 
sion of a non-owner after partition is 
adverse. No exception can be taken to 
this proposition. But we fail to under- 
stand. how this case will assist the ap- 
pellant. $ 

10. We now pass on to.another 
aspect of the case. During pendency of 
this appeal Smt. Rajrani died on 
December: 5, 1968. The appellant first 
filed C. M. P. No. 1377 of 1969 for his 
substitution in place of Smt.  Rajrani, 
the fifth respondent, as her legal re- 
presentative. No order has yet been 
made on this application. Now he has 
made another application in the course 
of hearing. By this application he seeks 
to amend his written statement. He 
wants tò make this addition to the 
written statement: 

"12 (a) that the gift deed dated 
18-1-1954 was executed by Smt. Raj- 
rani who was a limited owner having 
a widow’s estate on the date of the ex- 
ecution of the gift deed. Assuming 
though not admitting the said gift deed 


was valid it is submitted that the above . 


gift could at most enure for the life of 
the defendant No. 5. The plaintiff can- 


the © 
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not have any rights in the suit lands 
after.the death of Smt. Rajrani and the 


defendant as the sole surviving rever- 


(Contd. on Colmn. 2). 


A. I. R. 


sioner becomes the owner of the lands 
and resist the claim of the plaintiff. _ 

(b) that the geneology of the 
family is as under: á 


BIHARI LAL 
TE | | 
Dalchandji Bhagwandaaji Shrichandji 
(died issueless) | GREEN 
Nathoolalji | 
(died issueless, husband of , Nanoolalji Kapoorchandji 


defendant No. 2) 


"12 (c) that the deceased Smt. Raj- 
rani could not transfer the suit pro- 
perty even for the religious and chari- 
table purposes as it was the entire pro- 
perty she had and such a transfer is 


not binding on the defendant after her 
death." 
11. He also prays for the re- 


numbering of present paragraph 12 as 
paragraph 13-of the written statement. 
Sri Tarkunde has submitted that if the 
assertions made in the new paragraph 
12 are accepted by the Court, the res- 
pondent’s suit will have to be dismiss- 
ed. It is also said that the new situa- 
tion arising on the death of Smt. Raj- 
rani during pendency of the appeal can 
' be considered by the Court in order to 
mould the decree in the suit out of 
which this appeal has arisen. In our 
view, Mr. Tarkunde, is right in this 
submission. Ordinarily, a suit is 
tried in all its stages on the cause of 
action as it existed on the date of its 
institution. But it is open to a Court 
including a court of appeal to take 
notice of events which have happened 
after the institution of the suit and af- 
ford relief-to the parties in the chang- 
ed circumstances where it is shown 
.Mhat the relief claimed originally has 


4(1) by reason of subsequent change of. 


circumstances become inappropriate; or 


(2) where it is necessary to take notice ~ 


of the changed circumstances in order 
to shorten the litigation, or (3) to do 
complete justice between the parties. 
(See Rai Charan v. Biswanath ATR 1915 
Cal 103). 


12. Sri Chagla, counsel for the 
respondent, has submitted that the ap- 
plication for amendment of the written 
statement should not be allowed. It is 
said that the appellant has alleged in 
his written statement that Smt. Raj- 


- (died issueless) ` 
Shikharchand 
(Plaintiff) 

rani could not transfer the disputed 
land as she was a limited owner having . 
a widow’s estate. The trial court had 
framed a specific issue on this aspect 
and recorded a finding against the ap- 


.pellant. The trial court said: 


“Smt. Rajrani is a Jain widow 
and therefore she is .competent to 
transfer the suit lands for religious and 
charitable purposes.” s 


The trial court decreed the suit. The ap- 
pellant filed an appeal. The appeal was 
allowed and the decree of the trial 
court was set aside. The respondent 
then filed a second appeal in the High 
Court.. As already stated, the High . 
Court set aside the decree of the first 


, appellate court and restored the decree 


of the trial court. It is said by .Sri 
Chagla that as the appellant did not 
challenge the validity of the gift either 
in the first appellate court or in the 
High Court, he should not be allowed 
to challenge it now by an amendment 
of his written statement. .We find it 
difficult to accept this submission of 
Sri Chagla. Even if the assertions 
made in the application for amendment 
of the written statement are found to 
be true, the appellant could not have 
non-suited the respondent during the 
lifetime of Smt. Rajrani. The gift was 
valid during her lifetime. Her death 
gives a fresh cause of action to the ap- 
pellant who claims to be her next re- 
versioner. It appears to us that it will 
be just and proper to allow the amend- 
ment sought for. It will shorten liti- 
gation. | 

13. Sri Chagla has also point- 
ed out that the respondent has acquir- 
ed new rights under the Land reform 
measures passed by the Madhya Pra- 
desh Legislature. It will be open to the 
respondent to file a reply to the 
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amendment when the case goes back to 
the trial court and raise any plea which 
according to it is likely to defeat the 
appellant's new claim. . 

14. | So we allow the application 
for amendment of the written ,state- 
ment on payment of Rs. 200/- as costs 
to the respondent. The case will now 
go back to the. trial court. The trial 
court will allow reasonable time to the 
respondent to file a reply to the amend- 
ed written statement. Thereafter the 
trial court will record evidence on the 
new plea raised .by the appellant by 
his amendment and by the respondent 
in its reply. The trial court will then 
record its findings and forward them 
to this Court through the High Court. 
The trial court should send the findings 
within four months of the receipt of 
the record from this Court. C. M. P. 
No. 1377 of 1969 is dismissed as in- 
fructuous. 
Ordered accordingly. 


AIR 1974 SUPREME COURT 1183 
(V 61 C 229) 
(From:— Gujarat) 
M. H. BEG AND Y. V. 
CHANDRACHUD, JJ. 

Inderjit C. Parekh and others, Ap- 
pellants v. B. K. Bhatt and another, 
Respondents. 

Criminal Appeal No. 57 of 1973, 
D/- 8-1-1974. 

Index Note:— (A) Bombay Relief 


Undertakings (Special Provisions) Act- 


(96 of 1958), Section 4 (1) (a) (iv) — 
Stay of proceedings against relief 
undertaking — Provisions not appli- 
cable to individual , liabilities of 
Directors and officers — l Prosecution of 
such persons under Para. 76 (a! of Em- 
ployees’ Provident Funds Scheme can- 
not be stayed. (X-Ref:— Employees’ 
Provident Funds Scheme (1952), Paras 
38 (1) and 76 (a)). 

Brief Note:—— (A) The object af 
Section 4 (1) (a) (iv) is to declare a 
moratorium on actions against the 
undertaking during the currency of the 
notification declaring it to be a relief 
undertaking. Any remedy for the en- 
forcement of an obligation or liability 
against the relief undertaking is sus- 
pended and proceedings which are. 
already commenced are to be stayed 


BR/BR/AA02/14/GMJ 





.in- the scope of Section 4 (1) (a) 


(Chandrachud. J.) |Prs. 1-2} S.C. 1183 


during the operation of the notifica- 
tion. The immunity cannot be extend- 
ed to cover the individual obligations 
and liabilities of the directors anc 
other officers of. the undertaking as 


distinct from the obligations o: lia-° 
“bilities of the undertaking. The res- 


ponsibility to pay the contributions to 
the provident fundis, under Para 38 (1) 
of the Employees’ "Provident Funds 
Scheme, 1952, on the directors and 
officers of the undertaking and if they 
have defaulted in paying the amount, 
they are liable to be prosecuted under 
Paragraph 76 (á) of the Scheme. Suck 
a personal liability does not fall s 
iv), 
and the prosecution pending against 
them cannot be stayed, 
(Paras 6, 7 & 8) 
Judgment of the Court was de- 
livered by : 
CHANDRACHUD, 3.:— Appel- 
lants 1, 2, 4, 5 and 6 are the directors 
of Rajnagar Spinning and Weaving 
Manufacturing Co. Ltd, .Ahmedabad. 
and appellant No. 3 is an officer of the 
said company. On March 19, 1969 a 
complaint was lodged against them by 
respondent 1, an Inspector appointed 
under the Employees’ Provident Funds 
Act, 1952 that they had failed to pay 
asum of Rs. 1,39,419.50 being the 
contribution to the Provident Fund for 
the months of Jume, July and August, 
1968 and that thereby they had con- 
travened the provisions of Paragraph 
38 (1) of the Employees’ Provident 
Funds Scheme, 1952, an act punishable 
under Paragraph 76 (a) of the Scheme. 
2. An investigation was made 
into the affairs of the company under 
Section 15 of the Industries (Develop- 
ment and Regulation) Act, 1951 and on 
being satisfied that the company was 
managed in a manner highly detrimen- 
tal to public interest, the Government 
of India issued an order dated January 
7, 1972 authorising, the Gujarat State 
Textile Corporation to take over the 
management of the company. On May 


6, 1972 the Gujarat Government issu- . 


ed a notification declaring the com- 
pany to be a “relief undertaking” 
under S. 4 (1) (a) (iv) of the Bombay 
Relief Undertakings (Special Provi- 
sions) Act, 1958 (‘the Act’), and direct- 
ing that): 

"AB rights, privileges, obligations 


and liabilities accrued or incurred pe- 


tore the undertaking’ was declared & 
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relief undertaking amd any’ remedy ' 
for the enforcement thereof shall be. 


suspended and all the proceedings re- 
lative thereto pending before any 
Court, tribunal, officer or authority 
' shall be stayed with effect from 6th 
May 1972.” 

| 3. The appellants filed one ap- 
plication after another asking the court 
which was seized of the matter to stay 
the prosecution in view of the notifica- 
thon issued by .the Government of 

Gujarat. Two of such applications were 
` rejected by the learned City Magist- 
rate, II Court, Ahmedabad. Appellants 
acquiesced in one of the orders, carried 
the other in revision to the High Court 
but withdrew that proceeding. On 
October 27, 1972 they made yet an- 
other application for the same relief 
which also was rejected by the. learned 
Magistrate. He took the view, as in the 
two earlier applications, that the ope- 
ration of Section 4 of the Act is rest- 
: ricted to the statutes mentioned in the 
` Schedule to that Act and that Sub- 


ee an eeroensacee 


clause (iv) of Section 4 (1) did not con- ` 


template stay of. criminal proceedings. 
The High Count of Gujarat rejected 
summarily the revision application 
filed by the appellants. against the 
judgment of the learned Magistrate. 
This appeal by special leave is directed 
against the judgment of the High 
4, . We are concerned in this 
appeal with the narrow question whe- 
ther the prosecution pending against 


the appellants under Paragraph 76 (a). 


of the Employees’ Provident Funds 
Scheme, 1952 is liable to be stayed by 

virtue of the notification issued by the 

Government of Gujarat on May 6, 1972. 

That notification was a y exercise 
of the power by Section 

(i) (a) (iv) of the Act, which reads thus: 

"4. (1) Notwithstanding any law, 
usage, custom, contract, instrument 
decree, order, award, submission, 

‘settlement, standing order or other 
vrovision whatsoever, the- State Gov- 

. ernment may: by notification in the 
Official Gazette, direct that—: 

T (a) in relation to any relief under- 
taking and in respect of the period for 
which the relief undertaking continues 
es such under sub-section (2) of section 
3— s 


B x * Li 
Gv) amy right, privilege, ob- 
ligation or liability accrued or 


undertaking. By ` sub-clause (iv) 
‘any remedy for the enforcement 
of an obligation or ili 


recting and rehabilitating industrial 


‘ 


ALR 
incurred before the undertaking 
was declared a relief undertak- 


ing and any remedy for the enforce- 


ment thereof shall be suspended and all 
proceedings relative thereto pending 
before any court, tribunal, officer or. 
authority shall be stayed;" . 


“All proceedings relative thereto" 
patently means all proceedings relating 
to "any right, privilege, obligation or. 
liability aecrued. or incurred before 
the undertaking was declared a relief 
undertaking”. The obligation or liabi- 
lity which sub-clause (iv) speaks of is 
an obligation or liability incurred by 
the undertaking before it was declared 
a relief undertaking. In other words 


‘sub-clause (iv). concerns itself with the 


pre-existing obligations and liabilities 
of the undertaking and not of its 
directors, managers or other officers. 


5. The obligation or liability of 
these persons is not comprehended 
within the words of sub-clause (iv). 
Clause (a) of Section 4 (1) shows that 
the power of the State Government is 
itself restricted to giving directions re- 
ferred to in sub-clause (iv), "in rela- 
tion to any relief undertaking”. Obli- 
gations and Habilities of the directors 
or other officers of the undertaking are 
not inatrue sense obligations & liabi- 
lites in relation to the relief under- 
taking. In plain and simple language 
they are the obligations and labili- 
ties of such persons themselves. Their 
obligations and liabilities have to be 
viewed from a different angle 
the obligations and liabilities of the 
company itself which only acts im- 
personally... 


6.- The object of Section 4 (1) 
(a) (iv) is to declare, so to say, a mora- 
tonum on actions against the under- 
taking during the currency of the noti- 
ication declaring it to be a relief 





already commenced are to- 
during the operation of the  notifica- 
tion. Under Section 4 (b), on the notifi- 
cation ceasing to have force, such ob- 
ligations and liabilities revive and be- 
come enforceable and the proceedings 
which are sbayed can be continued. 
These provisions are aimed at resur- 
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undertakings brought by inefficiency 
or mismanagement to the brink of dis- 
solution, posing thereby the grave 
threat. . of unemployment of in- 
dustrial workers. ‘Relief under- 
taking’ means under Section 2 (2) an. 
industrial undertaking in respect of 
which a declaration under, Section 3 is 
in force. By Section 3, power is con- 
ferred on the State Government to de- 
clare an industrial undertaking as 
a relief undertaking, “as a measure of 
preventing unemployment or of unem- 
ployment relief".. Relief undertakings, 
so long as they continue as such, are 
given immunity from legal actions so 
as to render their working smooth and 
effective. Such undertakings can be 
run more effectively as a meanure of 
unemployment relief, if the conduct of 
their affairs is unhampered by legal 
proceedings or the threat of such pro- 
ceedings. That is the genesis and justi- 
fication of Section 4 (1) (a) (iv) of the 
Act. 


7. Thus, neither the language 
of the statute nor its object would jus- 
tify the exbension of the immunity so 
as to cover the individual obligations 
and liabilities of the directors and other 
officers of the undertaking. If they 
have incurred such obligations or 
BHabilities as distinct from the ob- 
ligations or liabilities of the under- 
taking, they are liable to be proceeded 
against for their personal acts of com- 
mission and omission. The remedy in 
that behalf eannot be suspended nor 
can a proceeding already commenced 
against them in their individual capacity 
be stayed. Indeed, it would be strange 
if any such thing was within the con- 
templation oflaw. Normally, the occa- 
sion for declaring en industry as a re- 
lef undertaking would arise out of 
causes connected with defaults on the 
part of its directors end other officers. 
To declare a moratorium om legal ac- 
tions against persons whose activities 
have necessitated the ‘issuance of a 
notification in the interest of unem- 
ployment relief is to give to such per- 
sons the benefit of their own wrong. 
Section 4 (1) (a) (iv) therefore advised- 
ly limits the power of the State Gov- 
ernment to direct suspension of reme- 
dies and stay of proceedings involving 
the obligations and liabilities in re- 
lation to a relief undertaking and 
which were incurred before the under- 
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taking was declared a relief under- 
taking. 2 


8. Paragraph 38 (1) of the Pm- 
ployees’ Provident Funds Scheme, 1952 
imposes an obligation on "The em- 
ployer' to pay the provident fünd con- 
iribution to the Fund within 15 days of 
the close of every month. The Scheme 
does not define ‘Employer’ but Para. 2 
(m) says that words and expressions 
which are not defined by the Scheme 
shall have the meaning assigned to 
them in the Employees’ Provident 
Funds Act. Section 2 (e) (ii) of that Act 
defines an ‘Employer’, to the extent 
material, as the person who, or the au- 
thority which, has the ultimate control 
over the affairs of an establishment 
and where the said affairs are entrust- 
ed to a manager, managing director or 
managing agent, such mamager, mamag- 
ing director or managing agent. Thus 
the responsibility to pay the contri- 
butions to the Fund was of the appel- 
lants end if they have  defaulted in 
paying the amount, they are liable to 
be prosecuted under Paragraph 76 (a) 
of the Scheme which says that if any 
person fails to pay any contribution 
which he is liable to pay under the 
Scheme, he shall be punishable with 
six months’ imprisonment or with fine 
which may extend to one thousand 
rupees or with both. Such a personal 
liability does not fall within the scope 
of Section 4 (1) (a) (iv), of the Act. 


9. We therefore dismiss the 
appeal and direct that the prosecution 
shall proceed expeditiously. ` 


Appeal dismissed. 
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copies — Non-compliance with — 
Effect. (X-Ref:— Constitution of India, 
Article. 329). . 
Brief Note:— (A) Section 81 (3) is 
mandatory and non-compliance with it 
results in dismissal of the election 
petition. Case law referred. 
; (Para 17) 
Tbe right to challenge an election 
is a special right conferred under a 
self-contained special law and the 
court will have to seek answer to the 
questions raised within the four cor- 
. ners of the Act and the. powers of the 
court are circumscribed by its provi- 
sions. An election petition cannot be 
equated with a plaint in a civil suit. 
(Para 15) 


The purpose of enclosing the copies 
of the election petition for all the res- 
pondents is to enable quick despatch of 
the notice with the contents of the alle- 
gations for service on the respondent 
or respondents so that there is no.delay 
in the trial at this very initial stage 
when the election petition is presented. 
Ifthere is any halt or arrest in progress 
of the case, the object of the Act will 
be completely frustrated. The first part 
of Section 81 (3) is therefore, a peremp- 
tory provision and totdl non-compli- 
ance with the same will entail dis- 
missal of the election petition. 

(Para 17) 

In the absence of any provision 
under the Act or the rules made there- 
under, the High Court Rules cannot 
confer upon the Registrar or the De- 
puty Registrar any power to permit 
correction or removal of defects in an 
election petition presented in the High 
Court beyond the period of limitation 
provided for under the Act. AIR 1973 
Punj 431 Affirmed. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2464 = 1973-2 SCC 530, 

Charanlal Sahu v. Nand Kishore 
Bhatt 16 
AIR 1973 SC 2513 = (1973) 2 SCC 759, 
Krishan Chandra v. Ram Lal 16 
AIR 1971 SC 342. = st 1 SCR 821, 
Jagat Kishore Pd. Narain’ Singh v. 
Rajindra Kumar Poddar 112 
AIR 1965 SC 815 = 1965-1 SCR 38, Dr. 
Anoop Singh v. Abdul Ghani 16 
AIR 1965 SC 895 = 1965-1 SCR 970, 
Raja Buland Sugar Co. Ltd. v. Muni- 
cipal Board, Rampur 13 
AIR 1964 SC 1027 = 1964-6 SCR 213, 
Ch. Subbarao v. Member Election 
Tribunal 16 


"AIR 1952 SC 64 


A. I. R. 


AIR 1964 SC 1545 = Lo SCR 573, 
Murarka v. Roop Sing 16 

AIR 1958 SC 687 — Er SCR 583, 
Kamraj Nadar v. Kunju Thevar 16 

= 1952 SCR 218, 
N. P. Ponnuswami v. Returning 
Officer, Namakkal Constituency 16 

AIR 1923 PC: 128, Indrajit Pratap 
Bahadur Sahai v. Amar Singh 3 

AIR 1922 PC 249, Ma Shwe Mya E 
Maung Ho Hnaung 

AIR 1917 PC 142 = 1917 AC ng 
Montreal Street Rly Co. v. Norman- 
din 13 


' The Judgments of the Court were 
delivered by 


DWIVEDI, J.:— I agree with my 
brethren that the requisite copies of the 
election petition were not filed in 
Court within the peroid of limitation 
by the appellant. I am constrained also 
to agree that for this procedural fault 
his election petition is liable to be dis- 
missed in view of the, decision of the 
Court in Jagat Kishore Prasad Narain 
Singh v. Rajindra Kumar  Poddar 
(1971) 1 SCR 821 = (AIR 1971 SC 342). 
In that case Hegde J. said: 


"The Law requires that.a true copy 
of the election petition should be serv- 
ed on the respondents. That require- 
ment has not been either fully or sub- 
stantially complied. with. Therefore we 
have no doubt in our mind that the 
election petition is liable to be dismis- 
ed under Section 86 of the Act." 


2. Tt makes me sad to read this 
requiem for this election peti- 
tion. Over a century ago a 
slip in procedure by a litigamt meant 
denial of justice to him. "(E)ight down 
to the nineteenth century, the choice of 
the wrong writ involved the loss of 
the action. even though all the merits 
were with the plaintiff.” Holdsworth: 
A History of English Law, 9, 248. 
Gradually, however, courts subordinat- 
ed procedure to the claims of justice. 
In Ma Shwe Mya v. Maung Ho Hnaung 
AIR 1922 .PC 249 at p. 250 Lord Buck- 
master said: “All rules of court are 
nothing but . provisions intended to 
secure proper administration of justice. 
It is therefore essential that they 
should be made to serve and be subor- 
dinate to that purpose.” 

3. Speaking in the same vein, 
Justice Ameer Ali said: “Rules of pro- 
cedure are not made for the purpose of 
hindering justice.” (See (Raja) Indrajit 
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Pratap Bahadur Sahai v. Amar Singh 
AIR 1923 PC 128 at p. 135). : 
24. Our decision restores the 
primacy of procedure over justice. It 
makes Section 86 (1) a tyrannical mas- 
ter. The rigidity of the rule of pre- 
cedent ties me to its chains. My only 
hope now is that Parliament would 
make a just choice between the social 
interest in the supply of copies by the 
election petitioner along with his elec- 
tion petition and the social interest in 
the purity of election by excluding 
Section 81 (3) from the purview of Sec- 
tion 86 (1) of the Act. 
GOSWAMI, J.:— (on behalf of 
himself and P. Jaganmohan Reddy, J.) 


5. This appeal under Section 
116A of the Representation of the 
People Act, 1951 (briefly the Act) is 
directed against the judgment and 
order passed by the High Court of 
Punjab and Haryana in election peti- 
tion No. 2 of 1972 dismissing it on the 
prelimimary ground that the appellant 
had failed to comply with the manda- 
tory requirement of section 81 (3) of 
the Act inasmuch as the requisite num- 
ber of spare copies of the petition for 
the respondents were not filed along 
with the petition in the High Court. It 
was further held by the High Court 
that the said defect could not be cured 
subsequently even within the period of 
limitation prescribed for filing the elec- 
gion. The High Court further held that 
the spare copies were actually filed be- 
yond the period of limitation. 

6. The facts may be briefly 
stated. In the general election to the 
Haryana Legislative Assembly held 
on March 11, 1972, the appellant and 
the four respondents were the contest- 
ing candidates for the Safidon Assemb- 
ly constituency No. 30; two candidates 
having already withdrawn from the 
contest. The counting of votes took 
place on March 12, 1972, and on the 
following day. The counting disclosed 
that the first respondent obtained 19570 
votes as against 19462 votes secured 
by the appellant. The first respondent 
was, therefore, declared elected om 
March 13, 1972. The appellant filed an 
election petition in the High Court 
challenging the election of the first res- 
pondent on several grounds of corrupt 
practice within the meaning of Section 
123 of the Act. It is not necessary for 
the punpose of this case even to detail 
these. The election petition was pre- 
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sented by Mr. R. S. Mittal, Advocate 
in-charge, to the Deputy Registrar 
(Judicial) of the High Court om April 
18, 1972. The same was ordered to be 
put up for scrutiny on April 24, 1972. 
It is admitted that the application was 
filed on April 18, 1972, without the re- 
quisite spare copies and was, therefore, 
incomplete on the date of presentation. 
No schedules were also filed along with 
the petition but that point is not 
pressed before us by the respondent's 
counsel. It is also admitted that the 
limitation for filing the election peti- 
tion was upto April 27, 1972. Accord- 
ing to the appellant the spare copies 
were filed with the -superintendent of 
the Election Branch in the afternoon 
of April 24, 1972, well within the period 
of limitation. 

T. Ib may be necessary to brief- 
ly note the sequence of events for the 
purpose of appreciating the controversy 
raised between the parties. As noted 
earlier, -the election petition was pre- 
sented personally by Mr. Mittal with- 
out the spare copies on April:18, 1972, 
‘and the Deputy Registrar had ordered 
it to be put up on April 24, 1972, for 
scrutiny according.to the rules of the 
High Court. When the petition came 
up for scrutiny before the Deputy Re- 
gistrar on April 24, 1972, Mr. Mittal 
appeared and requested for time to re- 
move the defects pointed out by the 
office. It may be appropriate to extract 
that panticular order: 

"Present, Shri R. S. Mittal Ad- 
vocate. He has requested time to re- 
move the defects pointed out by the 
office. Let it be refixed on 28-4-1972, 
after the defects had been removed as 
, agreed to by the counsel. 

` Sd/- D. D. Khanna 
24-4-12". 

The next order passed by the Deputy 
Registrar on April 28, 1972, runs as 
follows:— 

"Shri R. S. Mittal has informed 
me on the phone that he is indisposed 
and es such the case may not be taken 
up for scrutiny to-day. Put up tomor- 
row, the 29th April 1972 for orders. 
Counsel may ,be informed. 

M Sd/- D. D. Khanna 
28-4-72." 

The High Court has observed that it is 

common case of both sides that by the 

time the case was placed before the 

Deputy Registmar on April. 29, 1972, 
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* the spare Copies of the petition had 
been filed by the petitioner and the 
other defects had also been removed. 
The final order of Scrutiny passed by 
T Deputy Registrar on April 29, 

972, is in the following terms: 

“Present Shri R. S. Mittal, Ad- 
vocate for petitioner. 

The petition was filed on 18-4-72 
‘and the result in this case was declar- 
ed on 13-3-1972; hence it is within 
time. The petition is accompanied with 

. the security receipt in the sum of Rs. 
2,000/- deposited in this Court before 
filing of the petition under the rules. 
The petition was scrutinised and as the 
defects pointed out on the previous 
date have been removed, it. is now 
prima facie in order. Issue notice for 
scrutiny of service for 22nd May, 1972, 
and for settlement of issues for 26th 
May, 1972. i 

.Sd/- D. D. Khanna 
29-4-72.” 


The matter ultimately came up for: 


hearing before the- learned, single 
Judge to whom this election petition 
was assigned. Several preliminary ob- 
jections were taken by the sole contest- 
ing first respondent. The other res- 
pondents did not enter appearance. Wé 
are concerned with only one prelimi- 
nary objection, namely, that the peti- 
tion was not in conformity with Sec- 
tion 81 (3) af the Act inasmuch as the 
requisite spare copies thereof were not 
enclosed with the petition when it was 
originally presented on April 18, 1972, 
and that the election petition was lia- 
ble to be dismissed. 

8. The learned counsel for the 
appellant, Mr. Hardyal Hardy has 


made only the following two submis- - 


sions before us: : . 
(1) The requirement under section 
81 (3) of Representation of the People 
Act, 1951 that spare copies of an elec- 
tion petition shall accompany the peti- 
tion is directory and not mandatory. - 
' (2) It is substantial compliance 
with the said directory provision if the 
spare copies of an election petition, in- 
stead of accompanying the petition, are 
filed before the petition is leid before 
the Judge for orders or even within 
the time that may be granted by the 
Judge for the purpose. 
9. Before the High Court both 
sides examined witnesses. To establish 
his case, the appellant examined him- 


‘self as PW6, the Election Assistant, 


A. IL R. 


Shri O. P. Popli (PW 3), Deputy Re- 
gistrar, Shri D. D. Khanna (PW 4), 
Shri R. S. Mittal, Advocate (PW 5) 
Shri Adish Chand J ain, Advocate ' 
(PW 7), Shri Jai Singh Dhillon, Advo- 
cate (PW 9) and Shri Jaswant Rai, 
Advocate (PW 10). All the Advocates 
except Shri Mittal were from: Jind. 
Shri Mittal is an Advocate practising in 
the High Court. Although the appellant 
summoned Shri Harsukh Rai Mantroo, 
Superintendent of the Election Branch. 
and was present in court on 20th July.. 
1972, when the first four witnesses 
were also examined, Shri Mittal, who 
was conducting the case on behalf of 
the appellant, made a statement before 
the court that he gave up Sri Harsukh 
Rai Mantroo "as unnecessary". The. res- 
pondent’s counsel, however, submitted 
that he should be examined as a court 
witness and the court ordered for his 


examination on that very day observ- 


ing that “in the interest of justice that 
the Superintendent of the Election 


"Branch who was the only other offi- 


cial working between the Deputy Re- 
gistrar (Judicial) on the one side and 
P. W. 3 on the other, should also be 
examined to clarify the matters so far 
as possible......... ^. The respondent 
examined himself and RW 1, Ch. Hari 
Ram, Senior Subordinate Judge cum 
Chief Judicial Magistrate, Jind. 


10. The appellant sought to 
establish before the High Court that 
the spare copies were submitted on 
April 24, 1972, by relying upon the en- 
dorsement of Shri Mittal, “objections 
removed, R.S. Mittal" (Ext. PW 5/1), 
below the order of the Deputy Regist- 
rar of April 24, 1972, which we have 
already set out. There is no date given 
by Shri Mittal when he made his en- 
dorsement in the order sheet of the Re- 
gistry. PW 3, who had initially scruti- 
nised the petition and found the  de- 
fects, was on leave on April 24, 1972, 
and the Superintendent (CW 1) was 
only present. According to Shri Mittal 
he went to the Election Office along 
with the appellant and his Clerk, Man- 
phool Sharma, and filed these papers 
at 2.00 P. M. on April 24, 1972, and 
made also the above endorsement (Ext. 
PW 5/1) Although, however, Shri 
Mittal was conscious that the papers 
had to be filed within time to save the 
defective petition from being dismissed, 
curiously enough, he did not take the 
necessary care to get any ofificial en- 
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dorsement in the order sheet by the 
Deputy. Registrar or even by the 
Superintendent of the Election Branch 
to the effect that the documents were 
filed and defects were removed on that 
day, namely, on 24th April, 1972 not- 
withstanding the further fact that he 
. had earlier at 11.00 A. M. on the same 
day requested the Deputy Registrar for 
time to remove the defects and the next 
date was fixed on April 28, 1972. In 
face of the order of the Deputy Re- 
gistrar of 24th April, Shri Mittals res- 
ponsibility as counsel was greater than 
he seemed to have thought. On April 
28, 1972, Shri Mittal informed the De- 
puty Registrar over the phone that he 
was indisposed and requested for time 
til the next day which was given. He 
deposed that he had even informed the 
Deputy Registrar that sorutiny could 
be made in his absence since the de- 
fects have already been removed. On 
this particular aspect of the matter, the 
Deputy Registrar was silent in his evi- 
dence and although it was Shri Mittal 
again who personally examined the 
Deputy Registrar in court, he never 
put this question to him with regard 
to his informing him over the phofie 
about removal of defects on 24th April. 
Again, from Shri Mittal’s evidence it 
appears that, although he was feverish, 
` he actually came to the Election Office 
on April 28, 1972, in connection with 
Election case No. 3 of 1972 (Sagar Ram 
v. Banarsi Das & Ors) and removed 
certain defects in that case on that day. - 
namely, 28th April, 1972, although that 
case was set down for April 29, 1972. 
which date had been fixed by the De- 
puty Registrar in his presence on April 
24, 1972. There is an endorsement in 
that case by Shri Mittal, this time with 
date 28th April, 1972, below the order 
of the Deputy Registrar dated April 
24, 1972, to the effect "objeotions re- 
moved". The records of that case were 
also called for in the High Court and 
were also shown to us here. It is point- 
ed out that the endorsement in that 
case with date and: the endorsement in 
Ext. PW 5/1 of Shri Mittal are with 
the same pen and ink as is even ad- 
mitted by Shri Mittal. The respondent, 
therefore, attaches great significance 
on the omission of the date in Ext. 
PW 5/1 and describes the endorsement 
as a suspicious entry. it is strenuously 
submitted by the respondent that. the 
papers were not submitted on April 24, 
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1972, as alleged. Since Shri Mittal as- ~ 
serted in his evidence that he along 

with the appellant filed the spare 
copies of the petition in the afternoon 
of April 24, 1972, the respondent by 
examining the Subordinate Judge 
(PW 1) sought to establish that the ap- 
pellant as Advocate actually appeared 
in his court at Jind on April 24, 1972, 
in a contested civil suit (Kali Ram v. 
Ram Tirath, etc. — Civil Suit No. 422 
of 1967) on behalf of the plaintiff 
where the defendant was cross-examin- 
ed by him. The appellant denied this 
and stated that his junior, Shri Jai 
Singh Dhillon (PW 9) actually conduct- 
ed the case on that day. This point was 
also sought to be supported by examin- 
ing two other Advocates appearing on 
behalf of the defendant in that suit. 
namely, Adish Chand Jain (PW 7) and 
Jaswant Rai (PW 10). It appears that- 
Shri Dhillon even did not file his 
vakalatnama in that suit and at one 
stage when he had appeared on behalf 
of the appellant in that suit, it was re- 
corded in the order sheet, as was the 
practice of that court, that he was ap- 
pearing as proxy for the original coun- 
sel. There was, however, no such entry 
in the order sheet that he appeared on 
behalf of the appellant on April 24, 
1972. From the evidence of PW 1, who 
deposed from the records of the suit 
produced in the court and gave some 
convincing reasons, the High Court 
was reasonably and, in our opinion 
rigbtly satisfied that the appellant ap- 
peared in the court of the Subordinate . 
Judge, Jind, on April 24, 1972. The 
High Court has also rightly held that 
PWs 7 and 10 gave hazy evidence from 
their memory with regard to the ap- 
pearance of the appellant in the suit 
on April 24, 1972. The High Court also 
found several infirmities and contradic- 
tions in the evidence of Shri Mittal. It 
is nabody's case that if the appellant 
appeared in the suit at Jind on 24th 
April he could be present in the Elec- 
tion Branch at Chandigarh at 2.00 P. M.. 
on that day. PW 3has correctly depos- 
ed that “the words “objections re- 
moved” in the handwriting of Shri R. 
S. Mittal, Advocate and the signature 
of Shri R. S. Mittal thereunder were 
not there when he made the endorse- 
ment ‘informed’ (Ext. PW 3/1) on April 
28, 1972.” Even the Deputy Registrar 
has admitted in his evidence that the 
endorsement “objections removed" in . 
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the handwriting of and above the 
signature of Mr. R. S. Mittal was not 
made in his presence. He also stated 
that “I do not recollect having seen this 
endorsement at the time I passed my 
order, dated April 28, 1972.” The evi- 
dence of the Deputy Registrar consist- 
ent with that of PW 3 is rightly prefer- 
red by the High Court to the evidence 
of Shri Mittal, of the appellant and 
even of the Superintendent of the Elec- 
tion Branch who also deposed from 
memory. After again carefully examin- 
ing the evidence of all the witnesses on 
this point, we have no reason to differ 
‘from the conclusion of the High Court 
that the requisite spare copies of the 
election petition were not submitted by 
the appellant on April 24, 1972. 

11. We will, therefore, have to 
decide the first submission of the learn- 
ed counsel for the eppellanb on the 
basis that the spare copies were not 
filed within the period of limitation. 

12. The  shorb question is 
whether Section 81 (3) of the Act is 
mandatory and, if so, whether non- 
compliance with the same will visit the 
election petitioner with the penalty of 
dismissal of his petition under Sec- 
tion 86 (1) of the Act, This question 
was mooted in (1971) 1 SCR 821 = (AIR 
1971 SC 342) but the Court did not 
find it necessary to decide the same. 

13. Whether a particular pro- 
vision in a statute is mandatory or 
directory has to be construed from the 
scheme and object of the provisions. 
This Court observed in Raza Buland 
Sugar Co. Ltd. v. Municipal Board, 
Rampur, (1965) 1 SCR 970 at p. 975 = 
(AIR 1965 SC 895) as follows:— 


“The question whether a.particular 
provision of a statute which on the 
face of it appears mandatory, inasmuch 
as it uses the word ‘shall’ — as in the 
present case — is merely directory 
cannot be resolved by laying down any 
general rule and depends upon the 
facts of each case and for that purpose 
the object ofthe statute in making the 
provision is the determining factor. The 
purpose for which the provision has 
been made and its nature, the intention 
of the legislature in making the provi- 
gion, the serious general inconvenience 
'or injustice to persons resulting from 
whether the provision is read one way 
or the other, the relation af the parti- 
cular provision to other provisions de- 
aling with the same subject and other 
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considerations which may arise on the 
facts of. a particular case including the . 
language of the provision, have all to 
be taken into account in arriving at the 
conclusion whether a particular provi- 
sion is mandatory or directory”. 

The Privy Council also in Montreal 
Street Rly. Co. v. Normandin, 1917 AC 
170 = (AIR 1917 PC 142) (quoted in 
(1965) 1 SCR 970 at pp. 975, 976. = 


.(AIR 1965 SC 895)) observed to the 


Same effect: 

“The question whether provisions 
in a statute are directory or imperative 
has very frequently arisen in this 
country, but it has been said that no 
general rule can be laid down, and that 
in every case the object of the statute 
must be looked at........... 4 

14. Now, there are two parts in 
Section 81 (3). The first part provides 
that "every election petition shall be 
accompanied by as many copies thereof 
as there are respondents mentioned in 
ihe petition......... ". The second part 
relates to the manner in which "such 
copy shall be attested by the petitioner 
under his own signature to be a true 
copy of the petition’. We are concerned 
only with the first part in this appeal 


15. Part VI of the Act deals with 
disputes regarding election. Chapter II 
therein provides for presentation of 


‘election petitions while chapter III for 


trial of election petitions. The right to 
challenge an election is conferred under 
the Act which is made in conformity 
with the provisions of Article 329 (b) 
of the Constitution. It is well settled 
that it is a special right con- 
ferred under a self-contained spe- 
cial law and the court will have to 
seek answer to the questions raised 
within the four corners of the Act and 
the powers of the court are circumscrib- 
ed by its provisions. It is not a common 
law right and an election petition: can- 
not.be equated with a plaint in a civil: 
suit. 

16. We may, therefore, imme- 
diately read the material Sections 80, 
81 (1), 81 (3) and 86 (1) which run as 
follows: 


Section 80: “No election shall be 
called in question except by an election 
petition presented in accordance with 
the provisions of this part. . 

Section 81 (1): “Am election peti- 
tion calling in question any election 
may be presented on one or more of 
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the grounds specified in sub-section (1) 
of Section 100 and Section 101 to the 


High Court by any candidate at such 


election or any elector within forty-five 
days from, but mot later than, the date 
of election of the returned candidate, or 
if there are more than one returned 
candidate at the election and the dates 
of their election are different, the later 
of those two dates.” 

Section 81 (3): "every election 
petition shall be accompanied by as 
many copies thereof as there are res- 
pondents mentioned in the petition ..., 
and every such copy shall be attested 

' by the petitioner under his own signa- 
ture to be a true copy of the petition”. 


. Section 86 (1): “The High Court 
shall dismiss an election petition which 


does not comply with the provisions of 


Section 81 or Section 82 or Sec. 117. 


Explanation:— An order of the 
High Court dismissing an election peti- 
tion under this sub-section shall be 
deemed to be an order made under 
clause (a) of Section 98." 


Section 86 (1) refers to three sections, 
namely, Section 81, Section 82, which 
deals with parties to the petition and 
Section 117 of the Act providing for 
security for costs. While dealing with 
Sec. 117 of the Act this Court spoke 
through one of us (Reddy, J.) in Cha- 
ran Lal Sahu v. Nandkishore Bhatt, 
(1973) 2 SCC 530 = (ATR 1973 SC 
2464) and held as follows: 


“The right to challenge an elec- 
tion is a right provided by Art. 329 (b) 
of the Constitution of India, which pro- 
vides that no election to either House 
of Parliament or to the House or either 
House of the Legislature of a State 
shall ibe called in question except by an 
election petition presented to such au- 
thority and in such manner as may be 
provided for by or under any law made 
by the appropriate Legislature. The 
right conferred being a statutory right, 
the terms of that statute had to be 
complied with. There is no question 
of any common law right to challenge 
an election. Any discretion to condone 
the delay in presentation of the peti- 
tion or to absolve the petitioner from 
payment of security for costs can only 
be provided under the statute govern- 
ing election disputes. If no discretion 
is conferred in respect of any of these 
matters, none can be exercised under 
any general law or on any principle of 
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equity. This Court has held that the 
right to vote or stand as a candidate for 
election is not a civil right but is a 
creature of statute or special law amd: 


must be subject to. the limitations im- 


posed by it In N. P. Ponnuswami v. 
Returning Officer Namakkal Constitu- 
ency 1952 SCR 218 — (AIR 1952 SC 
64) it was pointed out that strictly 
speaking, it isthesolerightofthe Le~ 
gislature to examine and determine all 
matters relating to the election of its 
own members, and if the legislature 
takes it out,of its own hands and vests 
in a special tribunal an entirely new 
and unknown jurisdiction, that special 
jurisdiction should be exercised in ac- 
cordance with the law which creates 
it”. . 

Similarly in Krishan Chander v. Ram 
Lal, (1973) 2 SCR 759 769) = (AIR 
1973 SC 2513) dealing with section 82 
(b) of the Act and examining the sche- 
me and the object of the provisions this 
Court again held the same as manda-. 
tory. This Court observed: 


"The provisions of Section 82 (b) 
would avoid any such delay as they 
make obligatory for a person’ filing an 
election petition when he makes an 
allegation of corrupt practice against 
any candidate to make him a party on 
pain of the petition being dismissed 
under Section 86 (1) if he omits to do 
Sai This then is the rationale under- 
lying the mandatory requirements of 
Section 82 (b).” 


It is true in Ch. Subba Rao v. Member, 
Election Tribunal, Hyderabad (1964) 6 
SCR 213 — (AIR 1964 SC 102") reiter- 
ating two- earlier decisions viz. Kama- 
raj Nadar v. Kunju Thevar 1959 SCR 
583 — (AIR 1958 SC 687) and Murarka 
v. Roop Singh, (1964) 3 SCR 573-— (AIR 
1964 SC 1545) the Court in view of 
the peculiar facts and circumstances of 
that case and the nature of the defect 
held that Section 81 (3) was  substan- 
tially complied with and left open the 
wider question whether Section 81 (3) 
or any part thereof is mandatory or 
directory. In a later decision in Dr. 
Anup Singh v. Abdul Ghani, (1965) 1 
SCR 38 (41) — (AIR 1965 SC 815) 
which followed Subba Rao's case (1964) 
6 SCR 213 = (AIR 1964 SC 1027) 
(supra), this court observed: 

"An exactly similar matter came 
to be considered by this Court in (1964) 
6 SCR 213 = (AIR 1964 SC 1027). In 
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that case also the copies were signed b 
the petitioner but there was no aena. 
tion in the sense that the words “true 
copy" were omitted above the signature 
' of the petitioner. This Court held that 
as the signature in origi 1 
in the copy the presence of such origi- 
, nal signature in the copy was sufficient 
to indicate that the copy was attested 
8s a true.copy, even though the words 


` “true copy" were not-written above the - 
is Court 


signature in.the copies: This 
further held that there was substantial 


compliance with Section.81 (3) of the 


Act and the petition could not be dis- 
missed under’ Section 90..(3).” 


l 17. _ Keeping in the forefront the 
‘proper functioning of democracy, the 
- principal object of the Act is purity of 


elections. When, therefore, an election 
of a returned candidate is challenged 


: under the Act, expeditious trial of the 
election dispute is sought to be enforc- 
ed by the legislature making all safe- 


guards against delay. Trial has to be. 


necessarily expedited to rid the candi- 
date as well as the constituency  in- 
terested im the result of'the election 
. of any taint or suspicion of corrupt 
‘practices which are again clearly enu- 
merated in the Act. To take, therefore, 
another important object of the Act, 
viz., expeditious disposal of an election 
petition, by Section 86 (6) “the trial of 


an election petition shall; so far as is - 
practicable consistently with the inte- 


rests of justice in respect of the trial, 
be continued from day to day until its 
conclusion, unless the High Court finds 
the adjournment of the trial beyond 
the following day to be necessary for 
reasons +o ibe recorded". Again under 
Section 86 (7), “every election petition 
shall be tried as expeditiously as pos- 
sible and endeavour shall be made to 
conclude the trial within six months 
from the date on which the election 
‘petition is presented to the High Court 
for trial”. Further Section 87 (1) 
troduces the Civil Procedure Code only 
subject to the provisions of the Act 
and of any rules made thereunder. 
Section 87 (2) makes a deeming provi- 
sion for application of the Evidence Act 
only subject to the Act. Therefore, 
there is no scope for free play in the 
application of the provisions of those 


two Acts. The very object of expedi- . 


tious trial will be defeated if the pre- 
- sentation of the election petitien should 


be treated casually and lightly permit- . 


: ultimate trial Th 


original was there: 


in- . 


ting all kinds of devices to delay the 
t trie e purpose of enclos- 
ing the copies of the election petition 
for all the respondents is to enable 
quick despatch of the notice 
with the contents of the allegations| _ 
for service on the respondent or res- 
pondents so that there is no de- 
lay in the trial at this very initial stage 
when the election petition is presented. 
If there is any halt or arrest in pro- 


gress of the case, the object of the Act .. 


wil be completely frustrated. We are, 


therefore, clearly of opinion that the! ` 


first pant of Section 81 (3) with which 
we are mainly concemed in this appeal 
1s a peremptory provision and total 
non-compliance with the same will en- 
tail dismissal of the election: petition 
under Section 86 of the Act. . -> 


18. We are, therefore, not re-. 
quired to consider the second submis- 
sion of the learned counsel for the ap- 
pellant with regard to substantial com- 
pliance made on the. basis of the provi- 
sions of. Section 81 (3) being directory. 
We may only add here that, in the ab- . 
sence of any provision under the Act or 
the rules made thereunder, the High: 
Court Rules cannot confer upon the 
Registrar or the Deputy Registrar any 
power to permit correction or  re- 
moval of defects in an election petition 
presented in the High Court beyond the 
period of limitation provided for under 
the Act. It may be noted that Sec. 169 
of the Acb provides that the Central 


Commission end in  sub-section . (3) 
thereof the rules have to be laid before 
each House of Parliament in the 
manner provided therein. The only re- 
ference to the High Court Rules is 
found in Section 117 of the Act. At any 
rate, we do not feel called upon to pass 
on the High Court Rules referred to in 
the judgment of the High Court in this 
case. [ S 

19. In the result we find no 
reason to interfere with the decision of' 
the High Court dismissing the election 
petition. The appeal is dismissed - with 


costs. i 
Appeal dismissed. 
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Criminal Appeals Nos. 4 and 5 of 
1973, D/- 19-12-1973. 

Index Note:— (A) Constitution of 
India Article 136 — Criminal trial — 
Concurrent findings of fact — S. C. 
interfered with findings as miscarriage 
of justice had taken place. 

Brief Note:— (A) Held, that the 
two eye witnesses were unreliable and 
their very presence at the scene ot 
murder by shooting was unreliable; 


their statements about the time of in- : 


cident were contradictory and irrecon- 


cilable; both of them deposed that ac- :- 


cused actually entered the room, fired 
‘two shots at deceased and escaped; that 
the accused had entered the chowbara 
by Hfting a "chick" hanging outside the 
door but no such "chick" was mention- 
ed in the F.IL R. or taken into posses- 
sion when other objects such as the 
gun, blood stained cloth on the sofa 
and even the sofa itself, were taken 
into possession. The shooting by en- 
tering into the room looked improba- 
ble as it could have been done by in- 
serting the barrel of the gun by the 
side of the "chick" without revealing 
his own identity and being caught by 
the witnesses who were alleged to be 
sitting with the deceased. In the cir- 
cumstances the findings of the High 
Court had to be set aside. Decision of 
Punj. H. C., Reversed. (Para 30) 

Index Note:— (B) Criminal P. C. 
(1898), Section 367 — Criminal trial — 
Appreciation of evidence — Conduct of 
accused — Relevancy. (X-Ref:— Penal 
Code (1860), Sections 299-300. — Mur- 
der — Proof of — Evidence Act (1872) 
Section 8). ] 

Brief Note:— (B) Prosecution can- 
not benefit from merely suspicious cir- 
cumstances that the accused did: mot 
surrender or was not traceable for 
nearly one year. (1969) 3 SCC 741 Rel. 
on. 

Index Note:— (C) Penal, Code 
(1860), Sections 299, 300 — Murder — 
Motive — Necessity. 
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Brie$ Note:— (C) Mere absence of 
a strong motive for committing en un- 
natural crime as patricide or the mode 
of its commission cannot be of assist- 
ance to the accused, if the offence coulá 
be proved by evidence. (Para 5) 
Cases Referred: Chronofogical Paras 
(1969) 3 SCC 741, Prakash Mahadec 

Godse v. State of Maharashtra 36 

Judgment of the Court was de- 
livered by 

BEG, J.:— Datar ‘Singh, appel- 
lant, was convicted under Section. 302 
Indian Penal Code by the Sessions 
Judge of Patiala for murdering his 
father Thakar Singh at about 9.30 p.m. 
on 22-2-1970 at Naru House in 
Patiala, and sentenced to death. The. 
Punjab High Court had accepted the 
death: reference and dismissed his ap- - 
peal. He was also convicted in a con- 
nected trial, for an alleged illegal pos- 
session of a gun, and his -convictions 
and sentences of two years’ rigorous 
imprisonment and three years’ rigorous 
imprisonment under Sections 25 and 27 
of the Arms Act were upheld by the 
High Court. The appellant’s applica- 
tions under Article 134 (1) (c) under the 
Constitution having been rejected by 
the High Court, he came to this Court 
and was grented special leave to appeal 
in both the connected cases which are 
now before us. 

2. Tt is not the practice of this 
Court in appeal by special leave to 
disturb concurrent findings of fact un- 
less the case discloses some exceptional 
features indicating that a serious mis- 
carriage of justice has taken place. It 
has been contended on behalf of the 
appellant that such a miscarriage of 


-justice has resulted in this case because 


Courts ignored certain basic defects in 

the prosecution version and misread 

evidence. Several questions of law were 

also sought to be raised before us. 
are: 

(1) Whether the prosecution -had 
failed to produce material witnesses in 
the case so that a presumption against 
the veracity of any-part of the prosecu-- 
tion version arose due to this non-pro- 
duction? L 

(2 Whether there had been e 
violation of Section 157, Criminal Pro- 
cedure Code, and, if so, what is its 


. effect upon the prosecution case? 


(3) Whether there had been & 
violation of Section 162 of the Crimi- 
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aal] Procedure Code by inserting in the 
side plan information derived from 
statements made by prosecution wit- 
nesses and by annexing their signed 
staieménts to inquest reports, and, if 
so, its effect on the prosecution case? 

(4) Whether the prosecution case 
was Gamaged by an infringement of 
the best evidence rule inasmuch as 
neither the ballistic expert, who exa- 
mined the cartridges and the gun in the 
case, supported the prosecution case 
nor was the gun said to have been used 
by the appellant for the commission of 
murder examined for the appellant’s 
finger prints nor was a chick alleged 
to be hanging outside the door of the 
room in which the murder took place 
taken into possession by the Investigat- 
ing Officer? 

(5) Whether the prosecution in- 
stead of the accused had been given the 


benefit of doubt on various features” 


of the case on which two views were 
possible? 

(6) Whether different standards of 
proof had been applied in judging the 
credibility of the defence evidence as 
compared with the prosecution evi- 


dence? 


3. Tt is often difficult for 
Courts of law to arrive at the real truth 
in criminal cases. The judicial process 
can only operate on the firm founda- 
tions of actual and credible evidence on 
record. Mere suspicion or suspicious 
circumstances cannot relieve the prose- 
cution of its primary duty of proving 
its case against an accused person be- 
yond reasonable doubt. Courts of jus- 
tice cannot be swayed by sentiment or 
.prejudice against a person accused of 
ihe very reprehensible crime of patri- 
cide. They cannot even act on some 
conviction that an accused person has 
committed a crime unless his offence 
is proved by satisfactory evidence of it 
on record. If the pieces of evidence on 
which the prosecution chooses to rest 
its case are so brittle that they crum- 
ble when subjected to close and criti- 
cal examination so that the whole 
superstructure built on such insecure 
foundations collapses, proof of some in- 
criminating circumstances, which might 
have given support to merely defective 
evidence cannot avert a failure of the 
prosecution case. 

4. After having been taken 
through the evidence on record we 
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have come to the conclusion that the 
superstructure of the prosecution case 
is based on the testimony of two alleg- 
ed eye witnesses whose evidence is not 
only of an inherently unreliable nature 
but'the artificial and incredible ver- 
sions of the shooting put forward by 
them are too unnatural to be. accepted. 
It seems to us to be quite unsafe to 
convict the appellant on their testimony 
despite some circumstances which raise 
grave suspicion against the appellant. 
Suspicion, however grave, cannot be a 
satisfactory basis for convicting an ac- 
cused. person. We will, therefore, exa- 
mine the evidence of these two wit- 
nesses and set out our reasons for 
finding them quite unreliable and deal 
with other questions mentioned above 
in the course of an examination of evi- 
ones the credibility of which is assail- 
ed. 


5. Thakar Singh, deceased was 
a wealthy landlord whose sister was 
the Maharani of Patiala. He had ex- 
ecuted a will in favour of his wife and 
two sons Avtar Singh, and Datar Singh 
on 24-8-1967. He cancelled this Will 
and executed another in favour of his 
sistér Rani Prem Kaur on 18-4-1968 and 
got it registered at Dhuri probably be- 
cause Joginder Singh, P. W. 1, a friend 
of his, was the Sub Registrar there. The 
deceased Thakar Singh had also alie- 
nated some property in favour of Jas- 
vinder Singh, minor, aged about 10 or 
11 years, a son of Joginder Singh, 
P. W. 1, about a year and a half before 
the murder. Avtar Singh, the elder son 
of Thakar Singh, had filed a suit to 
pre-empt this sale. The suit was pend- 
ing at the time of the occurrence. The 
relations of Thakar Singh deceased 
with his wife and children were strain- 
ed. This background was said to pro- 
vide the motive for murder. If Dalbir 
Singh, P. W. 2, could be believed, the 
wife of Thakar Singh had described her 
husband as a sweeper’s son. Apparent- ` 
ly, there was not much love lost be- 
tween Thakar Singh on one side and 
his wife and children on the other. The 
alleged motive for this murder was 
certainly too old to convincingly appear 
as the cause of the murder on 22-2-1970 
so melodramatic a style as the alleg- 
ed eye witnesses would have us believe. 
Moreover, if a former wil had been 
cancelled and another will executed in 
favour of a sister of Thakar Singh, it 
could very well be urged that other. 
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persons interested in seeing that 
Thakar Singh died before he could 


cancel his last will of 18-4-1968 
had a stronger motive to murder 
him than others who might still 
be able to persuade him to change 
‘Wis mind. And, if Thakar Singh’s 
strained relations with his wife and 
children could be a sufficient motive 
for the murder it is difficult to under- 
stand why Datar Singh rather than his 
elder brother Avtar Singh could have 
a stronger animus to kill the father. In 
any case, there is no evidence to show 
that Datar Singh, appellant, had any 
special motive or reason Of his own for 
patricide such as a violent quarrel or 
dispute with his father preceding the 
murder which could have unhinged his 
mind. If, as was suggested repeatedly 
on behalf of the prosecution, the mem- 
pers of the family of Thakar Singh 
were really influential, ib was much 


easier for them to hire some individual 


to murder Thakar Singh, assuming that 
their hostility to Thakar Singh went so 
far as to impel them to think of getting 
nid.of him like that, rather than for one 
o$ them to murder Thakar Singh him- 
self right in front of his two alleged 
close friends in the blazing light of 
electricity after rushing into the room 
in which they were sitting and reveal- 
ing his identity to witnesses as Datar 
Singh is alleged to have done. On the 
whole, the evidence of alleged motive 
and of Thakar Singh's unhappy: rela- 
tions with his wife and children, all 
said to be living together in the Naru 
House with Thakar Singh, hinders 
rather than helps us in accepting the 
prosecution version that it was Datar 
Singh who had committed the murder 
of his fatherin the reckless manner set 
up and not somebody else in a different 
and less foolish way. Of course, if 
Joginder Singh, P. W. 1, and Balbir 


Singh, P. W. 2, could be implicitly re- . 


a strong 


lied upon, the mere absence of 
itting such an 


enough motive for 


unnatural crime as  patricide or the. 


mode of its commission could be of no 
assistance to the appellant. 


6. The evidence of Joginder 
Singh, P. W. 1, not only shows that he 
was probably the principal adviser and 
helper of Thakar Singh in such dis- 
positions of properties as Thakar Singh 
made, but, that he was also, according 
to his own admissions, capable of mak- 
ing any statements at any fime to suit 
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his own purposes. This is clear from the 
web of lies in which he is: shown to 
have entangled himself in trying to ac- 
count for his presence at Naru House 
in the company of Thakar Singh at the 
time of murder, and the contradictory 
and different excuses he gave on vari- 
ous occasions, such as when applying 
for leave for absence from Sunam on 
22-2-1970. He stated in cross-examina- 
tion that he had left Sunam, where he 
was posted as Naib Tehsildar, at 2.45 
or 3 p. m, reaching Patiala by 4 or 5 
p. m. An order of the Sub-Divisional 
Officer dated 26-2-1970 (Ex. DC-1) 
shows that an explanation was called 
for from Joginder Singh for leaving 
Sunam on election day as he had sent 
& wire from Patiala asking for leave. In 
his explanation (Ex. DE), he had stat- 
ed that he had received a message at 
Sunam at 4.30 p. m. on 22-2-1970 that 
his baby was ill so that he proceeded 
to his home in Patiala by the 5.20 p. m. 
bus after the polling was over at 
5 p. m. When this contradiction was 
pub to him, he admitted that a false 
explanation was given by him but 
pleaded that this was done at the inst- 
ance of the Sub Divisional Officer who 
had put pressure on him that he should 
mob give evidence in the prosecution 
case against the appellant. It is difficult 
to see what connection the alleged pres- 
sure had to do with his putting down 
that he left by bus at 5.20 p. m. If, as 
he had admitted, he was capable of 
making a false statement under such 
pressure, so as to make a deliberately 
false sbatement to damage the prosecu- 


tion case, it is not possible to describe 


this witness as thoroughly reliable 
whose testimony could be ` accepted 
without demur or satisfactory corrobo- 
ration. It is difficult to believe that a 
Sub Divisional Officer, who is a Magis- 
trate, will put pressure upon the Naib 
Tehsildar working under him to com- 
mit perjury. His statement also shows 
that he had no hesitation in giving dif- 
ferent and contradictory excuses at 
different times for leaving Sunam. He 
could state either that his child was ill, 
or that his wife was ill, or that no one 
was really ill but that he needed to go 
to his home in Patiala for some other 
purpose on 22-2-1970 without realising 
that it was improper or reckless to 
make such contradictory statements. 


1. We have also noticed that 
Joginder Singh has used his favourite 
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reply "I do not remember", when 
cross-examined, mo less than 25 times. 
. It is significant that although he stated 
that he, after meeting Thakar Singh by 
. chance in .the course of a walk, at 
about 8 p. m., so that he was invited to 
sit and after that to dine with Thakar 
Singh, and is said to have sat there till 
about 9 or 9.30 p.m., when the appel- 
lant suddenly appeared in the well lit 
room with a double barrel gun and 
- shot his father twice after shouting 
. "Thakar Singh" at him, yet, he did, not 
remember a single thing about the talk 
he had with Thakar Singh on that oc- 
“casion during the course of the. 
for an hour or more with the murder- 
ed man. Balbir Singh, P. W. 2, could 
also not give any indication of the 
nature of the talk. It is difficult to be- 
lieve that this would be so if either 
this witness or Balbir Singh, P. W. 2, 
who is also said to have come to the 
house by chance after half an hour, 
were really present at the time of the 
occurrence. : "i 


8. Although, Balbir Singh, 
P. W. 2, who had, apparently, also 
strayed in by chance into the room 
where the shooting is alleged to have 
taken place at about 9 or 9.30 p. m. did 
not declare himself a liar on any point. 
in the course of his testimony in Cou 
as Joginder Singh, P. W. 1, had been 
forced to do, yet he had we #hink made 
an even more serious and damaging 
declaration in a letter dated 20-4-1970 
: (Ex. "X". He had stated there that he 
had not witnessed the murder at all 
and that the police was harassing him 
to make a false statement. He had de- 
nied his handwriting and signature on 
this letter. Therefore, an application 
was made by the defence to the Dist- 
rict Judge on 26-5-1971 to send this 
letter to the Director of the Govern- 
ment Department of questioned: Docu- 


ments so that the official hand-writing . 


‘expert may give his report on the 
handwriting. The relevant documents 
were, however, sent to and examined 
by Shanti Sarup Jain, D. W. 1, a hand- 
writing expert who had given a detail- 
ed report for coming to the conclusion 
that the hand-writing..on the letter 
. (Ex. X") tallied with the admitted 

handwriting of Balbir Singh, P. W. 2. 
/ We have gone through the report and 
examined the writings ourselves. We 
see no reason to discard the evidence of 
the hand-writing expert. We are sorry 
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to Observe that the High Court had 
mis-read the evidence in holding that 
this letter was not put to Balbir Singh 
at all It was put to him both in the 
Committing Court and in the Trial 
Court. In both the Counts he had de- 1 
mied his writing and signature on it. If 
Balbir Singh had written this letter, as 
we think he did, whatever may be his 
reason for doing so, Balbir Singh could 
not be relied upon.at all when he stat- 
ed that he had witnessed the murder. 


9. ‘It was also contended on be- 

half of the appellant that it was most 
unlikely that Balbir Singh, P. W. 2, 
would go to Thakar Singh as he had 
written another very acrimonious letter 
to Thakar Singh dated 24-11-1967 in 
which he had compared Thakar’ Singh 
to 'Kanjars' and ‘Kalas’ who also "pos- . 
sess money in abundance.” No doubt 
he had deposed that he had made up 
with Thakar Singh since then so much 


‘so that he had prepared Thakar Singh’s 


income-tax. and wealth+tax returns, 


'yet, Balbir Singh’s angry letter show- 


ed that he did not have a high opinion 
of Thakar Singh deceased who is said 
to have disliked Balbir Singh’s associa- 
tion with his daughter-in-law called 
"Bibi", for whom Balbir Singh had ex- 
pressed great admiration im this letter. 
Balbir Singh had’ admitted writing this : 


- letter but had refused deliberately to 


explain some of its contents. He ad- 
mitted that he had been convicted 
under Section 409 I. P. C. but he as- 
serted thatihe was acquitted by the Ses- 
sions’ Court. The judgment of the 
Punjab High Court dated 16th Feb- 
ruary, 1966, in Criminal Appeal No. 
610 of 1964 (Ex. DM), shows that the 
onder of acquittal passed by the Ses- 
sions Court was set.aside and that of 
the Trial Court convicting him under 


Section 409 I. P. C. was restored. The © 


appellant however, denied knowledge 
of what happened to this coase in the 
High Court. Furthermore, we find that 
he name of this witness is not men- 
tioned in the substance of the report 
entered in the daily diary report at the 
Police Station (Ex. PN) although his 
name is mentioned in the F. L R. which 
was shown as lodged at Police Station, 


- Civil Lines, Patiala, on 22-2-1970, as 


early as 9.55 p. m. 

` 10. We have examined a canbon 
copy of the very neatly written F. I. R. 
at Police Station, Civil Lines, Patiala, 
in which the time of the occurrence is 


1974 


given as 9 p. m. It was stated by Balbir 
Singh that the Police came with Jiogin- 
der Singh only 20 or 30 minutes after 
Joginder Singh had gone to the 
Police Station and that it must 
have been 10 p. m. by that time. 
It is difficult to believe that so 
neatly written and detailed a F. I. R. 
could have been written up so soon. 
It is more likely that if Joginder Singh 
returned so soon with the Police, the 
F. L R. was drafted and written up 
carefully afterwards. 


11. The columm in the form in 
which F. I. R. was taken down does not 
mention the time and date of the des- 
patch of the report from the Police 
Station to a Magistrate. The prosecution 
had tried to prove, by the evidence of 
Avtar Singh, P. W. 15, that the special 
report was delivered to the Chief Judi- 
cial Magistrate at 1 a. m. on the night 
between 22nd and 23rd February, 1970. 
The defence had produced Surinder 
Singh, P. W. 5, Reader of the Judicial 
Magistrate, to whom the report was 
alleged to have been sent, but we could 
discover neither the time nor the date 


of its receipt from the register brought’ 


by the Reader who deposed that the re- 
port must have ibeen handed to the In- 
vestigating Officer Tej Ram, P. W. 19. 


` If so, the copy handed over to the In- 


vestigating Officer should have been 
produced, as it would probably have 
shown the time of its receipt, but it 
was not forthcoming for some reason. 
No one was produced by the prosecu- 
tion to show what happened to the copy 
of the report sent to the Magistrate. 


All we can say is that the mystery sur- . 


rounding the very quick writing up of 
and copying out of the F. I. R. and the 
absence of any entry showing when it 
was sent to the Magistrate concerned 
may be due to the fact that the First 
Information Report was -lodged, as 
learned Counsel for the appellant con- 
tends, much later than 9.55 p. m. and 
after Joginder Singh had convinced the 
molice that the murder was committed 
by the appellant. We cannot conclude 
from facts proved, as the High Court 
had done, that the appellant must have 
caused the disappearance of the special 
report. Im any case, the appellant 
could not possibly be responsible for 
the failure at the Police Station to en- 
ter the date and time of despatch of 
information to a magistrate in the 
column of the F. I. R. meant for it. This 
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omission seems to us to be quite signi- 
ficant in the light of other facts indica- 
ting that the F. I. R. must have been 
drawn up much later than it is actually 
shown to have been. 


12. Here we may refer to the 
contradictory and irreconcilable state- 
ments made by Joginder Singh and 
Balbir Singh about the time at which 
shooting took place. Joginder Singh said 
that he was passing near the Naru 
House at 8 p. m. when Thakar Singh 
met him on the road side where they 
stood for some time. After that, Thakar 
Singh is said to have taken him to his 
house and into a room called Chowbara 
used as a drawing room. He said that 
Balbir Singh had joined the two, ap- 
parently without any previous appoint- 
ment, afterwards after an interval of 
about half an hour. Nevertheless, this 
witness had stated in the Committing 
Magistrate’s Court that Datar Singh, 
appellant, came at 8 p. m. with a 
double barrelled gun with which he 
shot Thakar Singh. The statement in 
the Committing Magistrate’s Court 
seems to have been brought in as evi- 
dence at the Trial under Section 288 of 
the Criminal Procedure Code. If the 
time given hens in the Committing 

urt was correct, it would 
mar the whole prosecution case. If that 
were true, it would be clear that Bal- 
bir Singh could not have possibly been 
there when the shooting took place. 
And, in that case, the whole story of a 
long chat between 8 p. m. and 9 or 9.30 
p. m. would collapse. Probably, this 
was the reason for the change of time 
by this witness at the trial for the en- 
try of the appellant into the Chowbara 
from 8 p. m. to 9 or 9.30 p. m. Balbir 
Singh had also stated in the Committ- 
ing Magistrate's Court that he went to 
Naru House at 8 p. m., without giving 
any reason why he should go there al- 
though he gave the time at which 
Datar Singh came as 9 or 9.15 ip. m. At 
the Trial, he gave the time of his own 
arrival at Naru House as 8.15 p. m. and 
said that he had sat in the company of 
Thakar Singh and Joginder Singh for 
about one or one hour and a half be- 
fore the appellant entered the room 
suddenly with a double barrelled gun. 
If Balbir Singh could have made a cor- 
rect assessment of the time which 
elapsed ‘between his arrival and the 
time of murder, as one to one hour and 
a half, the murder could have taken 
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place between 9.15 and 9.45 p. m. It is 
evident that, if this was correct, it 
would make it very difficult. to believe 
that an F. L R. was neatly written out 
and then copied out at the police Sta- 
tion within a few minutes even though 
the Police Station was only one fur- 
long away. l 


13. The most melodramatic 
part of the prosecution. version, put 
forward ‘both by Jobinder Singh and 
Balbir Singh, consisted of the allega- 
tion that Datar Singh, appellant, act- 
ually entered the room, shouted "Tha- 
kar Singh" at his father, fired two 
Shots at him, and then escaped. Both 
Joginder Singh and Balbir Singh had 
said that Datar Singh entered the 
Chowbara by lifting a “chick” hanging 
outside the door. No such “chick” was 
either mentioned in the F. I. R. or in 
the seizure list or in the site plan. It 
was not taken into his [possession by the 
Investigating Officer who took the gun 


left outside the Chowbara and ather- 


Objects, such as the blood stained cloth 
on the sofa and the sofa itself on which 
Thakar Singh was sitting, into his pos- 
session. 

14. If we assume, for the sake 
of argument, that there was actually a 
“chick” hanging outside the room, 
it would be evident that only a person 
driven to the verge of insane reckless- 
ness could think of entering the Chow- 
bara and shooting at Thakar Singh 
when he could have easily done so by 
merely inserting the barrel of his gun 
by the side of the “chick” and taken a 
good aim at a fairly close range at 
Thakar Singh sitting right in front in 
blazing electric light so that the assei- 
fant’s face and body dre concealed be- 
hind the wall adjoining the entrance. 
Perhaps that is how the shooting took 
place. At that time, the sofa on which 
Thakar Singh was said to be sitting, 
was quite near the door and almost 
facing anyone who would try to look 
in from the side of the chick farthest 
removed from the sofa. There is noth- 
- ing on the record to show that the ap- 
pellant was suddenly so incensed and 
gripped by a passion to shoot his father 
as to have become oblivious to the 
consequences of revealing his identity 
by rushing into the Chowbara to shoot 
at Thakar Singh. If he did so he would 
risk being caught by the two allegedly 
good friends of Thakar Singh one of 
whom had been invited to stay on for 


-only from the 


A.I. R. 


dinner and the other, Balbir Singh, 
who, although it was not certain whe- 
ther he had been invited to dine or not 
had, nevertheless, stayed on. 

15. Both Joginder Singh and 
Balbir Singh stated that they tried to 
run after the appellant and “over- 
power” him. If they had really tried to 
overspower him they could have shown 
some evidence of the attempt to over- 
power such as-the gun snacthed from 
the appellant or a button wrenched 
from the clothing, Perhaps they realis- ` 
ed this, and, therefore, they proceeded 
to depose that they had only run after 
him and did not even see him place the 
gun found outside the Chowbara, al- 
though they heard a cluttering sound 
when the gun was dropped on a bench 
from which they inferred that the par- 
ticular gun, the weapon found there, 
was used for the murder. 


16. The sofa on which Thakar 
Singh was sitting was quite near the 
door. Its distance from the door 
was given by Balbir Singh as only 
2 ft. Joginder Singh had stated that the 
length of the gun from end to end was 
4 ft. and that it was at a distance of 2 ft, 


` when Thakar Singh was fired at. If the 


gun was fired from a distance of 2 ft. 
sofa and if that was 
also the distance of the sofa from the 
door the assailant would also be at the 
door and not inside when Thakar Singh 
was fired at. Apart from the difficul- 
ties created by the medical evidence in 
accepting such a picture of the shooting 
even from 2 ft, we find that the site 
plan also does,not show that the shoot- 
ing took place from any place inside 
the Chowbara but gives the position 
taken up by the murderer to be in the 
middle of a line across the entrance, 
that is to say, in the middle of the 
doorstep. That would not be evidence 
of where the murderer shot from. But, 
we mention it to indicate the. shifting 
of prosecution versions on the point. 
Balbir Singh had stated that the mur- 
derer was neither inside nor outside the 
door. According to this witness, one 
foot of the appellant was inside and the 
other was outside the threshold, pro- 
bably because it was felt that a shoot- 
ing after entry into the Chowbara 
would conflict with medical evidence. 
The position given by Balbir Singh des- 
troys the whole account of a melodra- 
matic entry of Datar Singh into the 
Chowbara itself to murder Thakar 
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Singh by shooting at a very close 
range. Could this be the state of evi- 
dence if these were really eye-wit- 
nesses? 

. M. Another difficulty which 
arises in imagining a shooting from the 
middle of the door-step with one foot 
of the murderer inside and the other 
outside the door is that, in such a posi- 
tion, the “chick”, which was said to be 
there, would operate as an obstacle to 
shooting unless it was neatly thrown 
behind resting on the back of the mur- 
derer. The act of arranging the “chick” 
in this peculiar position, so as to pre- 
vent the “chick” from hindering the 
shooting, would itself take so much time 
as to enable three men inside the 
room easily to take some step to arrest 
or grapple with or resist the murderer. 
It is inconceivable that such a cumber- 
some procedure would be adopted by a 
murderer out to shoot hastily and then 
to run away when he could have shot 
more easily and effectively by imsert- 
ing the barrel of the gun from a side 
of the chick. The witnesses do not give 
any such account ofthe shooting 
which could make it appear credible. 

18. 


It is much more likely that 
the “chick” was not there at all. The 
witnesses admitted that it was pitch 
dark outside. The ' assailant 
therefore, very well shoot at Thakar 
Singh from outside without revealing 
his identity by being seen. It appears 
to us that the “chick” was deliberately 
introduced to show that the murderer 
had to enter the Chowbara and be seen 
. shooting as alleged by the two eye wit- 
nesses to conceal the truth that the 
shooting had taken place from the dark 
outside in circumstances in which it 
was impossible or very difficult to 
make out the identity of the actual 
murderer. 

19. It may be mentioned here 
that the site plan, relied upon by the 
High Court to give 7 feet as the 
distance - between the door and 
the place- on the sofa where Thakar 
Singh was sitting, was prepared 
by a Draftsman, Bakshi Singh, P. W. 
10, on 24-2-1970, at a time when the 
sofa was not there at all. He admitted 
that he had shown the sofa and its dis- 
tance from the door only on enquiry 
from the Investigation Officer. We do 
not think that such a statement could 
be admitted in evidence. Moreover, 
even if we assume, for the sake of 


could, . 
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argument, that this distance was 7 feet 
and, also that there was a chick, as de- 
posed by the witnesses, the shooting 
could easily take place from a distance 
of 6 feet by inserting the barrel of the’ 
gun by the side of the chick and taking 
aim while taking the cover of the wall 
adjacent to the door. Dr. G. S. Gam- 
bhir, the Medical Officer, who had per- 
formed the post-mortem examination, 
said, after looking at the injuries of 
Thakar Singh: “These injuries were 
caused when the nozzle of the gun was 
at a distance of about 6 feet from the 
body". He also said: “These injuries 
could not be caused if the nozzle was 4 
feet away from the body. By nozzle i 
mean ‘muzzle’ of the gun barrel”. 

"When the distance is less 
than 4 feet or 4 feet, the pellets enter 
the bogy en masse. If the dis- 
tance is more than 4 feet, then the 
pellets will spread and will en- 
ter the body within a diameter 
of 2 inches fnom the main hole. In the 
present case there are three separate 
Openings adjacent to injury No. 1 and 
there were four small openings around 
the second injury. I have not noted the 
exaet distance of the various openings 
with regard to injuries Nos. 1 and 2. 
Up to a distance of 3 feet the pellets 
do not spread. My opinion is based on 
Modi's: Medical Jurisprudence." 


20. The following injuries were 
found on the body of Thakar Singh: 

"One circular wound about 2" in 
diameter with lacerated margins on 
the front of the chest, slightly on the 
right-side of the middle line. There 
were three small separate openings 
adjacent to the main wound. 


One circular wound about 1l" in 
diameter with lacerated margin over 


21. These injuries show that 
Thakar Singh’s back was probably 
turned towards the door when he was 
first hit Perhaps that is why he was 
first struck on his left shoulder joint. 
He must have.turned slightly after the 
first shot. Hence, the other injury is on 
the front of the chest on the right side. 
If the assailant had actually entered the 
room and shouted "Thakar Singh" &nd 
shot the injuries would be right in 
front. In that case, there could have 
been no injury on the left shoulder 
joint. It may be mentioned here that 
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‘the F. I. R. lodged by Joginder Singh 
- does not mention that the assailant had 
shouted Thakar Singh before shooting 
at him. He admitted this omission but 
gave no explanation for it. 
. .22. ` Medical evidence also re- 
vealed that there was no blackening, 
tatooing, ‘scorching, charring or singeing 
around the main wounds. It was, there- 
fore, contended befofe us 
shooting must have taken place from a 
distance of more than 4 feet. The High 
Court had explained the absence of 
blackening and charring by observing 
that the cartridges inside the gun bore 
the word "smoke-less" and ‘opined that 
the shooting need not have been from a 
distance of more than 4 feet. It se@ms 
to us that the High Court had assumed 
that the cartridges found in the gun 
were actually of a kind which would 
not cause blackening or charring or 
Singeing and that these were the very 
cartridges used by the murderer. The 
requirements of a technically proper 
proof were wanting on this point. The 
ballistic expert, called in as a defence 
witness, was not even questioned on the 
point. ; ; 

23. Here, we may refer to the 
. evidence of Ballistic expert Shri J. K. 
Sinha, D. W. 10, Assistant Director of 
the Forensic Science Laboratory, who 
was not produced by the prosecution 
probably because he had. made a re- 
port showing that it was not possible to 
connect the cartridges with the gun as 
ihe impressions made by the hammer 
were too indistinct. The gun was prov- 
ed, from its licence, to belong to Mohan 
Singh, the son-in-law of Thakar Singh. 
It was not sent for examination, of any 
finger prints on it. Had there been such 
evidence of the appellant's-finger prints 
on the gun, it would have furnished 
strong corroborative evidence. In the 
circumstances of the case, we find it 
difficult to link the gun with the actual 
weapon with which the murder was 
committed. It is not inconceivable that 
it was left deliberately outside by 
someone to confuse the investigating 
‘authorities. 

24. According to the prosecu- 
tion case, members of the family of 
Thakar Singh, strangely, appeared on 
the scene only after the police had 
arrived. By then Joginder Singh is said 
to have already lodged his F. I. R. If 
their alleged conduct was meant to 
suggest that members of the family had 


that the ‘the 
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conspired with the appellant, it may 
also indicate that another member of 
the family could commit the murder. 


25. Peareylal (D. W. 8), the 
domestic servant of Thakar Singh, 
who asserted that he was the 
first -to come to the ‘Chowbara 
from the kitchen after the mur- 
der deposed that he saw nobody in 
Chowbara where the dead body of 
Thakar Singh lay. He denied the pre- 
sence of the two alleged eye-witnesses 
there. He stated, under cross-examina- 
tion, that no chick was hanging outside 
the door ‘of the _Chowbara. He also 
stated that the name of the murderer 
could not be known at night. Further- 
more, his statement showed that, al- 
though Avtar Singh, the brother of 
the appellant, as well as the mother of 
the appellant, were in Naru House at 
the time of the murder, the appellant 
was not there. This may have directed 


suspicion towards the appellant, 
Peareylal was disbelieved by the 
Trial Court and the High Court 


because he was abandoned by the 
prosecution on the ground . that he 
had been won over. We do not think 
that his evidence could, for this reason, 
be said to be so completely unreliable 
as that of Joginder Singh and  Balbir 
Singh. At any nate, his statement that 
he.and Joginder, another servant, and 
Mohan, who kept a tall at the -back of 
the house, and Joti, a shopkeeper who 
kept a tea stall nearby, came to the 
Chowbara after the murder, appears 
more natural than the evidence of 
Joginder Singh, (P. W. 1), and Balbir 
Singh, (P. W. 2) that no one came there ` 
before the police arrived. The state- 
ment of this witness that the identity 
of the murderer was not known during 
the night is supported by the circum- 
stance that no attempt appears to have 
been made to stop the flight of the ap- 
pellant from Patiala by the police dur- 
ing the night between.22nd and 23rd 
February, 1970. 

26. Learned Counsel for the 
appellant drew our attention to the fact 
that the signed statements of Joginder 
Singh and Balbir Singh had been 
annexed to the inquest report 
and proved by the prosecution. It is 
rightly pointed out that this looked 
like a device adopted to get round 
the bar of. Section 162 Criminal 
Procedure Code. It also shows that 
the police was not quite .confident 


a 
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about the reliability of the two alleged 
eye-witnesses of the occurrence. 

21. The appellant had given 
some evidence to support his plea that 
he was actually at Delhi staying at the 
Sarai of Gurdwara Sis Ganj on 22-2-70. 
He produced, Daya Singh, D. W. 7, to 
show that his name was entered at 
serial No. 47 as a person who had come 
to stay at the Sarai on 21-2-1970 and 
had left it on 23-2-1970. We find that 
the register brought by this witness 
showing the names and addresses of 
the persons who had stayed at the 
Sarai from January: to March, 1970, 
was quite impressive. We do not, how- 
ever, think that this evidence establish- 
ed that the appellant was actually pre- 
sent at the sarai during the night 
on which the murder took place. 
The defence witness did not state 
that he actually. saw the  appel- 
lant at the Sarai on 22-2-1970, al- 
though there is an entry for 22-2-1970 
also showing that Datar Singh had 
stayed there. The witness stated that at 
8.30 p. m. every evening all persons 
who wanted to stay went to him for 
allocation of accommodation. The 
object of this evidence seemed to be 
to show that the entry, taken with the 
practice at the Sarai, would raise the 
presumption that Datar Singh was ac- 
tually at the Sarai at Delhi, as he said 
he was, at 8.30 p. m. on 22-2-1970. This 
evidence, however, does not appear to 
us to be strong enough to establish that 
the appellant was actually at Delhi at 
the time of the murder. He had not 
given this defence in the Court of the 
Committing Magistrate. 


28. Considerable emphasis has 
been laid by learned Counsel for the 
State on the fact that the appellant was 
not traceable or was absconding until 
he surrendered in a Magistrate’s court 
nearly a year after the murder. It was 
contended that the family of the appel- 
lant was very influential so that its 
memibers would have moved heaven 
and earth if Joginder Singh had merely 
appeared on the scene later and taken 
the responsibility for lodging the F. I. 
R. and started directing the investiga- 
tion unless the case was true. It was 
urged that the fact that the relations of 
the appellant took no interest on his 
behalf indicated that the appellant 
must be guilty. 

29. We do not think that in- 
ferences from failure to surrender or 
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even absconding of the appellant and 


` the lack of interest shown by his bro- 


ther. Avtar Singh, or other relations of 
the appellant in obstructing the pro- 
secution of the appellant could possibly 
prove the guilt of the appellant. Indeed, 
the complaint of the prosecution, which 
is inconsistent with the last mentioned 
submission, was that the appellant’s re- 
lations had succeeded in winning over 
witnesses so much so that neither the 
‘Tall ‘Keeper’ living behind the Naru 
House, nor even Harinder Singh, the 
son of Joginder Singh, who were wit- 
nesses of the seizure list, appeared as- 
prosecution witnesses. 


30. We do not think that the 
appellant needs the support of any pre- 
sumption from non-production of any 
of these witnesses. We also do not 
think that the prosecution can benefit 
from the merely suspicious circum- 
stance that the appellant did not sur- 
render or was not traceable for nearly 
a year. Reliance was placed by the ap- 
pellant’s Counsel on Prakash Mahadeo 
Godse v. State of Maharashtra, (1969) 
3 SCC 741 tocontend that conduct of 
the accused suchas hiding after the 
offence, by itself, does not conclude 
matters. Even though the facts there 
were somewhat different, the same 
principle would apply here. In any 
case the superstructure of the  prose-. 
cution case, based on the testimony of 
two alleged  eye-witnesses, having 
crumbled in the case before us we 
find it impossible not to give the ap- 
pellant the benefit of doubt because of 
circumstances which could only raise 
suspicion against him. Sufficient num- 
ber of very significant features of evi- 
dence on record, dealt with by us 
above, were ignored by the High 
Court and the Trial Court. Hence, we 
were compelled to reassess the evi- 
dence for ourselves. 


31. The result is that we allow 
this appeal, set aside the convictions of 
the appellant for murder and as well as 
for the alleged illegal possession of the 
gun and we direct that he be released 
forthwith from custody unless wanted 
in some other connection. 


Appeal allowed. 
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Om Prakash and another, Appel- 


lants v. State of U. P. and others, Res- 
pondents. 

Civil Appeal No. 2413 of 1968, D/- 
14-12-1973. 

Index Note:— (A) U. P. Nagar 
Mahapalika Adhiniyam (2 of 1959), 
Sections 372 and 376 — Modification 
~made by the Sections in the Land Ac- 
quisition Act are violative of Article 14 
of Constitution — (X-Ref:— Constitu- 
tion of India, Article 14 and Land Ac- 
quisition Act (1894), Section 23). 

Brief Note:— (A) TheaGovernment 
ean acquire land for a Mahapalika or 


other local body, either under the Land 


Acquisition Act, 1894, or under that 
Act as modified by the Adhiniyam. If 
it chooses the first course, then the 
land-owners will be entitled to better 
compensation, etc, nor will there by 
any impediment such as that enacted 
by Section 372 (1) of the Adhiniyam in 
the way of such land-owmers, dissatis- 
fied by the Collector's award, to ap- 
proach the Court under Section 18 of 
that Act. If the Government, resorts to 
the Land Acquisition Act as modified 
‘by the Adhiniyam, the land-owner(s) 
will suffer from all the disabilities or 
restrictions envisaged by the modifica- 
tions. Thus, the impugned legislation 
enables the Government to discriminate 
between similarly situated land- 
owners. The impugned modifications 
do not satisfy the tests of reasonable 
classification. It is not founded on any 
intelligible differentia, nor has this 
differentia a rational nexus with the 
object sought to be achieved, namely, 
compulsory acquisition of land for a 
public*purpose. Decision of All. (HC), 
Reversed. - (Paras 16, 17) 


Index Note:— (B) U. P. Nagar 
Mahapalika Adhiniyam (2 of imn 
Sections 577 and 365 (4). 


Brief Note:— (B) A scheme notifi- 
ed under Sec. 42 of the repealed U. P. 
Town Improvement Act (1919) in the 
year 1944 is deemed to have been noti- 
fied under Section 363 of the Adhini- 
yam by virtue of Section 577 (b) on the 
date on which the Adhiniyam came into 
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force i. e. 1-2-1960. The five year 
period specified in Section 365 (4), 
therefore, will be deemed to have com- 
menced fram 1-2-1960 and therefore 
an award made on 13-4-1961-is valid. 

(Para 27) 


Cases Referred: “Chronological ‘Paras 


AIR 1973-SC 689 = 1973-1 SCC 500, a 
Nagpur ge ras Trust v. Vithal 
Rao 12, 13, 15 - 


Judgment of the Court v was de- 
livered by 


. SARKARIA, J. 2 udi 
certificate. against the judgment, dated : 
March 19, 1968; of the Allahabad High 
Court raises questions about the cons- 
titutionality of certain modifications 
made in the Indian Land Acquisition 
Act, 1894 by the U. P. Nagar Maha- 
palika Adhiniyam, 1959 and the effect 
of the repeal of the. U. P. Town Im- 
provement Act, 1919 on the Mumford- 
ganj Housing Scheme which had been 
notified under the repealed , Act. 


2. Under Section 42 of the 
U. P. Town Improvement Act (Act 8 of 
1919),. a, schéme known as Mumford- 
ganj Housing Scheme was published on 
behalf of the Improvement Trust, Alla- 
habad in the U. P. Government Gazette 


dated June 17, 1944. Appellants’ pro- 


perty known as Hanuman: Bagh, bear- 


_ing Municipal No. 25/13, Katra Road, 


Allahabad, was also included in the 


" area: covered by this scheme.. 


2A. On September 6, 1955, 
notice under Section 9 of the Land Ac- 
quisition Act, 1894, was issued by the 
Collector to the appellants. Even be- 
fore the appellants had filed their claim 
and before the Collector could make 
his award under Section 11 of the Land 
Acquisition Act, 1894, U. P. Town Im- 
provement Trust Act (No. 8 of 1918) 
was repealed and replaced by U. P. 
Nagar Mahapalika Adhiniyam, 1959 
(for short, the Adhiniyam) which came 
into force on February 1, 1960. As a 
result of this change in law, the Town 
Improvement. Trust was superseded by 
Nagar Mahapalika, Allahabad, 
which took further steps for imple- 
mentation of the scheme in accordance 
with the provisions of the Adhiniyam. 


3. Appellants filed their claim 
to compensation before the Collector 
who gave his award on April 13, 1961. 
Possession of the disputed property 
was taken and delivered by the Collec- 
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tor to the Mahapalika on November 16, 
1961. 


4. Appellants did not accept the 
award, and on their application a refe- 
rence under Section 18 of the Land Ac- 
quisition Act, was made by the Collec- 
tor to the Court on January 3, 1962. 
The Court directed the appellants to 
deposit Rs. 1500/-@as security for costs. 
The time for depositing security was 
repeatedly extended and the appellants 
deposited the security in instalments. 
Subsequently, the Court returned the 
reference to the Collector and refund- 
ed the security, for the reason that the 
reference was addressed to the Dist- 
rict Judge and not to the Tribunal. The 
Collector, again made the reference to 
the Tribunal, which, punporting to act 
under Section 372, Proviso, asked the 
appellants to deposit Rs. 900/- as secu- 
rity for costs. 

5. During the pendency of the 
reference in the District Court, the ap- 
pellants filed writ petition No. 4473 of 
1964 under Article 226 of the Constitu- 
fion in the High Court of Allahabad, 
challenging the constitutionality of the 
provisions of Sections 372, 376 and 
Schedule II of the Adhiniyam whereby 
Section 23 of the Land Acquisition 
Act, 1894 had been modified on the 
ground that those modifications were 
violative of Article 14 of the Constitu- 
tion. They also assailed the validity of 
the scheme on the ground that it had 
not been completed within the time- 
limit specified in Section 365 (4) of the 
Adhiniyam. The writ petition was 
opposed by the State Government and 


the Mahapalika (Respondents I and 2. 


respectively). 

6. The Division Bench of the 
High Court negatived all the conten- 
tions canvassed before it and dismissed 
the petition with costs. The Bench, 
however, granted a certificate of fit- 
ness for appeal to this Court under 
Article 133 (1) (a) of the Constitution. 
That is how this appeal has come be- 
fore us. 

T. Section 376 of the Adhiniyam 
provides: 

"For the punpose of the acquisition 
of land for the Mahapalika under the 
Land Acquisition Act, 1894 — whether 
under this Chapter or any other Cha- 
pter of this Act— 

(a) the said Act shall be subject to 
the modifications specified in the Sche- 
dule to this Act; 
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(b). a 

8. The riodifizationg of the 
Land Acquisition Act, the validity of 
which is in question are: 

(i) The Proviso added (vide para 
10 of Schedule II) to Section 23 (2) of 
the Land Acquisition Act, namely: 

Provided that this sub-section 
shall not apply to any land acquired 
under Chapter XIV of the Uttar Pra- 
desh Nagar Mahapalika Adhiniyam, 
1959, except— 

(a) land acquired under sub-section 
(4) of Section 348 of that Adhiniyam, 
and 

(b) buildings in the actual occupa- 
tion of the owner or occupied free of 
rent by a relative of the owner, and 
land appurtenant thereto, and 

(c) gardens not let to tenants but 
used by the owners as a place of 
resort.” 

9, The effect of the addition of 
this Proviso to Section 23 (2) of the 
Land Acquisition Act is that 15% 
solatium over the value assessed which 
is awarded when land is compulsorily 
acquired by the Government under the 
Land Acquisition Act, will not be ad- 
missible if land is so acquired for the 
purpose of a scheme under Chapter XIV 
of the Adhiniyam. 

(ii) The new clause added (vide 
para 10 (3) of Schedule II) at the end 
Of Section 23, Land Acquisition Act, 
namely: 

"(2) for the punpose of clause first 
of sub-section (1) of this section— 

(a) the market-value of the land 
shall be the market value according to 
the use to which the land was put at 
the date with reference to which the 
market-value is to be determined under 


(b) to (g) 

10. The effect of his shodifica 
tion is that the potential value of the 
land e. g..as a building site, is to be ig- 
nored. 

(iii) Section 372 (1) provides that 
the Tribunal constituted under the 
Adhiniyam shall perform the functions 
of the Court with reference to all ac- 
quisition of land for the Mahapalika for 
the purposes of this Act under the Land 
Acquisition Act, 1894”. 

11. The validity of the Proviso 
to this sub-section is in question. The 
Proviso reads: 


ot 
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"Provided that no such claim shall 
be ententained by the Tribunal, unless 
the claimant has deposited in Court 
such sum, not exceeding Rs. 7,000/- as 
the Tribunal may fix, as security, for 
the costs which in the event of the 
claimants’ failure may be awarded 
against him.” , 

12. Mr. Mehta, learned Coun- 

the appellant, con- 
that the modifications (i), 
(ii) and (iii) are covered and hit by the 
ratio of this Court's decision in Nagpur 
Improvement Trust v. Vithal Rao, 
(1973) 1 SCC 500 = (AIR 1973 SC 
689). 

13. © On the other hand, M/s. 
Dikshit and Ganpule, learned Counsel 
appearing for the State and the Maha- 
palika, respectively have tried to dis- 
tinguish Nagpur Improvement Trust’s 
case (1973) 1 SCC 500 = (AIR 1973 SC 
689) on the ground that under the 
Nagpur Improvement Trust Act, com- 
pulsory acquisition of land for all pur- 
poses of the Trust had to be made by 
the Government, whereas under the 
Adhiniyam the Mahapalika has plenary 
powers to acquire lend for the punpose 
of a scheme under Chapter XIV of the 
Adhiniyam. Stress has been laid on the 
fact that no prior permission of the 
State Government is required for the 
issue of notifications under Ss. 357 
and 363 of the Adhiniyam for com- 
pulsory acquisition of land for a 
Scheme costing Jess than ten lakhs 
framed under Chapter XIV of the Adhi- 
niyam. Further acquisition proceed- 
ings — it is argued — for determina- 
tion of compensation are taken by the 
Collector, only as en agent of the 
Mahapalika because after making the 
award, the Collector is bound under 
Section 17-A (added by para 6 in Sche- 
dule II to the Land Acquisition Act) to 
make over the land acquired to the 
Mahapalika. It is further conceded that 
the modifications to the Land Acquisi- 
tion Act in question in the Nagpur Im- 
provement Trust case (supra) were id- 
entical with the modifications (i) and 
(ii) above, made by Section 376 read 
with Schedule II of the Adhiniyam. 


14. Thus the first question for 
decision is: who is the acquiring autho- 
rity if the land is compulsorily acquir- 
ed for the purpose of a Scheme under 
Chapter XIV or for any other punpose 
of the : ika under Section 130 of 
the Adhiniyam? The answer must ob- 


viously be that in either case it is the 
State Gpvernment who acquires the 
land. The mere fact that where the 
land is to be compulsorily acquired for 
a Scheme costing less than Rupees 10/- 
lakhs under Chapter XIV, no prior 
permission of the State is required for 
issuing the necessary notifications 
under Sections 357 and 363 of the Ad- 
hiniyam (which take the place of noti- 
fications under Sections 4 and 6 of the 
Land Acquisition Act), it does not mean 
that in such cases, the acquiring autho- 
rity is the Mahapalika and not the 
State Government. The matter has been 
put beyond doubt by Para 6 of Sche- 
dule II, which reads: 


: "6. Transfer of Land to Mahapalika 
— After Section 17 of the Land Ac- 
quisition Act, the following shall be 
deemed to be inserted, namely: 


17-A. In every case referred to in 
Section 16 or Section 17, the Collector 
shall, upon payment of the cost of ac- 
quisition, make over charge of the land 
to the Mukhya Nagar Adhikari; and 
the land shall thereupon vest in the 
Mahapalika, subject to the liability of 
the Mahapalika to pay any further 
costs which may be incurred on ac- 
count of its acquisition." 

15. The caption of this para 
read along with its contents shows that 
the land has first to be acquired by the 
Collector for the Government and 
thereafter it is tnansferred by the Gov- 
ernment to the Mahapalika only on 
payment of its costs. In this connection 
it is important to recall the provisions 


.of Section 16 of the Land Acquisition 


Act, 1894, which has not in any way 
been modified by the Adhiniyam. Ac- 
cording to Section 16 "when the Col- 
lector has made his award under Sec- 
tion 11, he may take possession of the 
lend which shall thereupon vest abso- 
lutely in the Government free from all 
encumbrances.” Thus, it is clear beyond 
all manner of doubt that whenever 
land is to be compulsorily acquired for 
the lika — be it for a purpose 
of the Scheme under Chapter XIV or 
for any other [punpose under Section 
130 — the acquiring authority is the 
Government. There is no material dif- 
ference between the impugned provi- 
sions of the Adhiniyam and those which 
were in question before this Court in 
Nagpur Improvement Trusts 
(1973) 1 SCC 500 — (AIR 1973 SC 689) 





case . 





` 
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(supra). The ratio of the aforesaid case 
therefore will apply fully to the im- 
pugned provisions mentioned at (i), (ii) 
and (iii). 

16. There can be no dispute 
that the Government can acquire land 
for a public purpose including that of 
the Mahapalika or other local body, 
either under the -unmodified Land Ac- 
quisition Act, 1894, or under that Act 
as modified by the Adhiniyam. If it 
chooses the first course, then the land- 
owners concerned will be entitled to 
better compensation, including 15% 
solatium; the potential value of the 
land etc; nor will there be any impedi- 
ment or hurdle — such as that enacted 
by Section 372 (1) of the Adhiniyam — 
in the way of such land-owners, 
dissatisfied by the Collector’s award, to 
approach the Court under Section 18 
of that Act. If the Government, for the 
same purpose, resorts to the Land Ac- 
quisition Act as modified by the Adhi- 
niyam, the land-owner(s) concerned 
will suffer from all the disabilities or 
restrictions envisaged by the modifica- 
tions. In this way, the impugned legis- 
lation enables the Government to dis- 
criminate in the matter of acquiring 
land between similarly situated land- 
owners. 

17. The impugned modifications 
do not satisfy the well-known tests of 
reasonable classification which is per- 
missible for the purpose of legislation. 
It is not founded on any intelligible 
differentia, nor has this differentia a 
rational nexus with the object sought 
to be achieved, namely, compulsory ac- 
quisition of land for a public purpose. 
Tt is not necessary to dilate further on 
this point as this matter stands con- 
cluded by this Court's decision 1n 
Nagpur lmprovemént Trust’s case by 
the ratio of which we are bound. It 
will be sufficient to close the discus- 
sion by extracting here what — Sikri 
C. J. speaking for the Court said in 
that case. 


"Can the Legislature say that for 
a hospital land will be acquired at 
50% of the market value, for a school 
at 60% of the value.and for a Govern- 
ment building at 70% of the market 
value? All three objects &re publie pur- 
poses and as far as the owner is con- 
cerned it does not matter to him whe- 
ther it is one public pumpose or the 
other. Article 14 confers an individual 
right and in order to justify a classifi- 


Om Prakash v. State of U. P. (Sarkaria J.) [Prs. 15-22] S.C. 1205 


cation there should be something which 
justifies a different treatment to this 
individual right. It seems to us that 
ordinarily & classification based on the 
public punpose is not permissible under 
Article 14 for the punpose of determin- 
ing compensation. The position is dif- 
ferent when the owner of the Land 
himself is the recipient of benefits from 
an improvement scheme, and the bene- 
fit to him is taken into consideration 
in fixing compensation. Can classifica- 
tions be made on the basis of authority 
acquiring the land? In other words can 
different principles of compensation be 
laid if the land is acquired for or by 
an Improvement Trust or Municipal 
Corporation or the Government? It 
seems to us that the answer is in the 
negative because as far as the owner 
is concerned it does not matter to him 
whether the land is acquired by one 
authority or the other. 


It is equally immaterial whether 
it is one Acquisition Act or another Ac- 
quisition Act under which the land is 
acquired. If the existence of two Acts 
could enable the State to give one 
owner different treatment from  an- 
other equally situated the owner who 
is discriminated against, can claim the 
protection of Article 14.” ; 

18. It may, however, be noted 
that the impugned modification (iii) 
that is, the Proviso added to Sec. 23 (2) 
was deleted by the U. P. Amendment 
Act 23 of 1961 which came into force 
on September 7, 1961. 


19. Mr. Mehta contends that 
since the Collector’s award, in the pre- 
sent case, was made when this Proviso 
was in force, the appellants will con- 
tinue to suffer under the liability that 
had arisen under the Proviso despite 
its deletion, even in proceedings  be- 
fore the Tribunal. 

20. On the other hand, learned 
Counsel for the respondents maintain 
that the effect of the repeal of this Pro- 
viso is to obliterate it altogether as if 
it never had existed. 

21. To us, the apprehension ex- 
pressed by Mr. Mehta appears to be 
unfounded. 

22. The Proviso in question 
created only a disability. The effect of 
the repeal is to remove that disability 
or restriction on the landowners’ right 
to receive 15 per cent solatium under 
Section 23 (2) of the Land Acquisition 
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Act. Further, the assessment of com- 
' pensation is not a matter past and 
closed. It is still pending in reference 
before the Tribunal. The repeal is final 
and unconditional. There is nothing in 
the. repealing Act which saves such 
pending references from. its operation. 
The ‘Tribunal, therefore, will have to 
‘take cognizance of the repeal and for 
the purpose of disposing of the refe- 
' rence treat the Proviso as having never 
existed. Thus, the validity or otherwise 
_ of modification (i) has become, more or 
less, academic. 


23. The last contention of Mr. 
Mehta is that by virtue of Section 577 
of the Adhiniyam, the provisions of 
Section 365 (4) which peremptorily re- 
quires a Scheme to be completed upto 
the date of the award, within a period 
of five years, had become applicable to 
the Mumfordganj Housing Scheme, 
also. Since this Scheme—proceeds’ the 
argument — has ‘not been completed 
within the requisite time-limit it has 
come to an end by operation of law, 
with consequent release of the appel- 
lants’ property. 


24. Mr. Dikshit contends that 
Seotion 365 (4) eannot apply to this 
Scheme, because the U. P. Town Im- 
provement Act, 1919 under which it 
was initiated had mo such provision. 
The point pressed into argument is that 
so long as this Scheme is not supersed- 
ed by any notification or order under 
clause (a) to Section 577, it will con- 
tinue to be in force without any time- 
limit. 


25. ‘Mr. Ganpule, appearing for- 


the Mahapalika has, in the alternative 
chosen to steer amiddle course. His 
stand is that even if Sec. 365 (4), 
' applies to this Scheme then also the 
time-limit of five years will start runn- 
ing from the date of the commence- 
ment of the Adhiniyam i e. February 
1, 1960. 


26. In order to appreciate the 
contentions canvassed, it will be pro- 
fitable to set out the material .parts of 
Section 365 (4) and Section 577, as they 
stood at the relevant time hereunder: 

"365 (1) NUM EM iE 

(2) ved asa ice 
(3) s 

(4) All acquisition of land and inie 
rest in land for an improvement scheme 
authorised under this Chapter shall be 
completed at least upto the stage of 
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making of awards within a period of 
five years from the date of the notifi- 
cation ọf the scheme under Section 363 
and. any land in respect of which the 
acquisition is not so completed and the 
owner. and occupier thereof shall cease 
to be subject to any lisbilities under 
this Chapter: 


Provided that the State Govern- 
ment may in any particular case before 
the expiry of such ‘period and for re- 
asons to be recorded in writing extend 
the Period by one ayer "EARN 


Séction 577: E 


. “Continuation of appointments. 
taxes, budget, estimate, assessment etc. 
— Save as expressly provided by the 
provisions of this Chapter or by a noti- 
fication issued under Section 579— 

(a) any appointment, delegation, 
notification, notice tax, order, direction 
scheme licence permission, registration, 
rule, bye-law, regulation form made, 
issued, imposed or granted under...... 
the U. P. Town Improvement Act, 1919 
FS ..4n so far as it is not inconsis- 
tent with the provisions of this Act 
continue in force until it is superseded 
by any appointment, delegation, notifi- 
cation, notice, tax, order, direction. 
Scheme, licence, permission, registra- 
tion rule, bye-law or form made, issued 
imposed or granted under this Act or 
any other law as.aforesaid, as the case. 
may be; 

(b) any notice or notification or 
sanction of any improvement scheme 
for the area included in the City issu- 
ed under the U. P. Town Improvement 
Act, 1919 ............ shall be deemed to 
have been issued under this Act, and 
all further proceedings in furtherance 
of such scheme may be taken accor- 
dingly; l 

(c) all proceedings for acquisition 

whether in pursuance of any 
scheme of improvement or otherwise 
initiated under the U. P. Town Impro- 
vement Act, 1919...... may be continu- 
ed as if they had been initiated under 

(d) to (g) sel wa 2 

.21. The interpretation suggest- 
ed by Mr. Dikshit is possible, only if 
we read clause (a) of Section 577 in 
isolation and do not give full effect to 
the words “in so far as it is not incon- 
sistent with the provisions of this Act” 
occurring in that clause. Such an in- 
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tenpretation, we think, with respect, will 
lead to manifest contradiction and ab- 
surdity. It will mean that while fresh 


Scheme initiated under the Adhiniyam | 
must be completed -with speed within. 


the prescribed . time-limit, fat | older 
Schemes commenced under the re- 
pealed Act, — where the need for 
expeditious disposal is the greatest— 
can continue indefinitely. for any 
length of time. The  whimsical con- 
struction can be avoided if we read 
clause (a) along with clauses (b) and 
(c) of the same section, and give it a 
reasonable meaning with the aid of 
the legal fiction implicit in those 
clauses. Thus construed; the Scheme 
in the instant case, though notified 
under S. 42 of the repealed Act in 
1944, would, in view of the deeming 
provision in clause (b) of S. 577, be 
deemed to have been notified under 
Section 363 of the Adhiniyam, on the 
date on which the  Adhiniyam, came 
into force ie. on February 1, 1960. The 
five-year period specified im S. 365 (4) 
therefore, will be deemed to have com- 
menced from February 1, 1960. The 
Collector bad made his award on 
April 13, 1961 much within the time- 
limit prescribed by S. 365 (4). 


28. In the above view of the 
matter, we negative the contention of 


Mr. Mehta. 
29. 


For the foregoing reasons, 
we hold that the impugned modifica- 
tions (i) (ii) and (iii) suffer from the 
vice of discrimination and as , such, 
contravene the guarantee of equal pro- 
tection of laws enshrined in Art. 14 
of the Constitution. 


30. In the result, we partly 
allow this appeal and quash the im- 
pugned modifications of the Land 
Acquisition Act, 1894. The appellant 
shall be entitled to proportionate costs 
from the Respondents. The case being 
very old the Tribunal shall do well to 
dispose of the reference, pending be- 
fore it, with utmost expedition. 


Appeal partly allowed. 
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K. S. HEGDE, P. JAGANMOHAN 


- REDDY AND G. K. MITTER, JJ. 


"S. ‘Dhanalakshmi Ammal and 
another, Appellants v. T. Tharani 
Singh Gramani and another, Respon- 
dents. 


Civil Appeal No. 312 of 1967, Dj- 
13-3-1972. 


- Index Note:— (A) Civil P. C. 
(1908), O. 34, R..15 — Equitable mort- 
gagee — Court Receiver appointed as 
Commissioner to sell property subject 
to later equitable mortgage — Sale of 
property by Commissioner — Identity 
of property . sold challenged as not in- 
cluded in earlier mortgage — Later 
mortgage being equitable mortgage, 
the objection held, was immaterial. 
(Para 5) 


"Mr. B. R. L. Iyengar, Sr. Advo- 
cate, (Mr. A. Subba Rao, Advocate: for 
Mr. R. V. Pillai, Advocate, with him), 
for Appellants; Mr. M. Natesan, Sr. 
Advocate, (M/s. A. Duraiswami Ayan- 
gar, and S. Balakrishnan, Advocates, 
with him), for Respondents. 

The Judgment of the Court was 
delivered by 


HEGDE, J.:— This is a plaintiffs 
appeal, by special leave. The plaintiff 
as one of the executors of her father’s 
will dated February 25, 1922 sued for 
a declaration that the properties des- 
cribed in the plaint-schedule 'A' were 
improperly sold by Mr. Y. M. Ranga- 
natha Sastri, the Commissioner  ap- 
pointed in the mortgage decree in 
O. S. 623 of 1931 on the file of. the 
High Court of Madras. She further 
asked for a decree for possession of 
that property free of the alienation. 
The suit was filed. nearly 12 years 
after the impugned sale. The suit was 
instituted on the original side of the 
High Court of Madras. The trial Judge 
decreed the suit as prayed for. But 
in appeal, the decree of the trial court 
was reversed and the suit dismissed 
with costs. The appellate bench inter 
alia held that the suit property was in- 
cluded in the mortgage which resulted 
in the decree in O. S. 623 of 1931. 


*(Appeal No. 59 of 1962, D/- 16-7- 
' 1964 — Mad.) 


KP/BR/B815/72/BDB 


1208 S. C. [Prs. 2-5] S. Dhanalakshmi v. T. T. Singh Gramani (Hegde J.) 


2. In our opinion there is no 
merit in this appeal. There are good 
grounds to support the conclusion of 
the appellate court, as we shall pre- 
sently see, that the decree in O. S. 623 


of 1931 covered the suit property as 


well That apart, the contention that 
Mr. Ranganatha Sastri had no autho- 
rity. to sell the suit property is un- 
available to the plaintiff in view of 
the mortgage executed by the execu- 
tors appointed under the will of 
Munuswamy, the father of the plain- 
tiff as well as by the legatees there- 
under in favour of. L. Varadaraij, 
on April 27, 1937. 


3. The sult property belonged 
to Munuswamy, the father of the 
plaintiff, Munuswamy mortgaged some 
of his properties in favour of Vasa 
Varadiah Chetty. Thereafter the same 
properties were mortgaged by the 
executors under his will to some othet 
persons. Finally on April 27, 1937, the 
executors as well as the legatees under 
the will mortgaged several items of 
the properties which originally belon- 
ged to Munuswamy in favour of V. L. 
Varadaraj. That mortgage proceeded 


on the basis that the properties in- 


cluded therein had previously been 
mortgaged to Viasa  Vardiah Chetty 
and to some others. It was executed 
for the punpose of di ing some of 
the earlier mortgage debts. If the suit 
property is held to be mortgaged under 
that deed in favour of V. L. Vardaraj 
then it follows that the  mortgagors 
therein were of the opinion that that 
property had been earlier mortgaged 
to Vasa Varadiah Chetty and others. 
One of the items of the property 
mortgaged under the deed of 1937 is 
that described in Schedule 'A' to that 
deed. It reads thus: 


"Stable and Garden situated in 
the village of Mylapore, Vellala Tey- 
nampet, Mount Road bearing Munici- 
pal Nos. 113 and 114 within the regis- 
tration district of Madras-Chingleput 
and in the Sub-registration district of 
Mylapore bounded on the north by 
Survey Nos. 1412 and 11/1B, on the 
east by Survey Nos. 12/2, 11/1B and 
12, on the west by Survey No. 1412 
bearing old Survey No. 3027, Re-sur- 
vey No. 11/1 and Collector’s certificate 
No. 2722 and containing 1 Cawnie 14 
grounds 1,537 square feet (an extent of 
eawnies nil, grounds 8 and square feet 
1,298) was acquired under Notification 
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in the Fort St. George Gazette, dated 
25-7-1911. Part I, pages 738 and 739 
for a publie punpose." 


The suit property is described in ‘the 
plaint as follows: 


“House, ground .and premises 
bearing Old Door No. 190, new Door 
No. 114, now numbered as 113 and 
114, Mount Road, Vellala Teynampet, 
Madras bearing  Resurvey No. 11/1 
O. S. No. 3027 C. C. No. 1891 bounded 
on the North by R.S./10, South by 
R.S. No. 11/1-A, East by R.S. No. 
12/2, West by R.S.11/1A, situate in 
the registration district of Madras- 
Chingleput and the registration sub- 
district of Mambalam, measuring 2 
grounds 2469 sq.ft. out of the total 
extent as per Quit Rent Extract of 1 
cawnie 14 ground 1537 sq. ft.” 


A comparison of these two Schedules 
goes to show that the suit property is 
a portion of the property mortgaged 
in favour of V. L. Vardaraj in 1937. 
The learned Counsel for the  appel- 
lants could not dispute this conclusion. 


4. Under the mortgage deed of 
1937, mortgagee was empowered to 
appoint Mr. Ranganatha Sastri as the 
Receiver of the property mortgaged to 
him on the happening of certain con- 
ditions. It is not disputed that Mr. 
Ranganatha Sastri had been appointed 
as the Receiver of the properties 
mortgaged under the deed of 1937. He 
was in possession of those properties 
as Receiver. In particular he was in 
possession of the suit property. 


5. Mortgage in favour of V. L. 
Varadaraj empowered the mortgagee 
to sell the morigage property without 
the intervention of the court for dis- 
charging all the debts under the mort- 

gage. When the  decree-holder in 
O. S. 623 of 1931 sought to execute his 
decree, V. L. Varadaraj applied to the 
court to appoint Mr. Ranganatha Sas- 
tri as the Commissioner for selling the 
properties mortgaged to him in ac- 
cordance with the terms of the mort- 
gage in his favour, to discharge the 
mortgage debts. The court accepted 
that prayer and appointed Mr. Ranga- 
natha Sastri as the Commissioner to 
sell mortgaged properties by private 
treaties. Mr. Ranganatha Sastri sold 
the properties in accordance with the 
power conferred. on the mortgagee 
under the mortgage deed of 1937. That 
power included the power to sell the 
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suit properties without the  interven- 
tion of the court. (It may be noted that 
the mortgage in favour of V. L. Vara- 
daraj was an equitable mortgage). 
Hence it is immaterial whether the 
suit property was  includéd in the 
mortgage which resulted in a decree 
in O. S. 623 of 1931 or not. 


6. In view of the above con- 
clusion of ours, it is not nécessary to 
go into the other  contentions arising 
for decision in this appeal. 

T. The appeal is accordingly 
dismissed with costs. 

Appeal dismissed. 





AIR 1974 SUPREME COURT 1209 
(V 61 C 234) 

. (From: *Madras) 
M. H. BEG AND R. S. SARKARIA, JJ. 

The Collector of Customs, Madras 
and another, Appellants v. C. Tara- 
chand, Respondent. , 

Civil Appeal No. 1161 of 1973, D/- 
5-4-1974. 4 

Index Note: — (A) Imports and 
Exports (Control) Act (1947), S. 3— 
Import Control Order 1955, Cl. 3 and 
Sch. 1 Item 288 — Domestic sewing 
machine needles — Import without 
licence prohibited. 


Brief Note: — (A) Section 3 of 
the Act clearly provides for  prohibi- 
tion and restriction of imports and 
clause 3 of the Control Order directly 
prohibits, in unambiguous and manda- 
tory terms, that “no person shall 
import any goods of the description 
specified in Schedule I except under 
and in accordance with the licence or 
a Customs clearance permit granted 
by the Central Government or by any 
officer specified in Schedule 2". This 
language cannot have a meaning other 
than that the prohibition is there so 
long as goods of the description given 
in the Schedule are not imported in 
accordance with an import licence. 
Decision of Madras H. C. Reversed. 

(Para 5) 


The due. publication of Sch. 1 
Item 288 read with Cl. 3 of the Con- 
trol Order has the effect of a catego- 
rical prohibition against needles satis- 
fying the description but not covered 
by a licence. In the circumstances re- 
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Customs Collector v. C. Tarachand (Beg 3.) 


[Pr. 1} S.C. 1209 


ference to the “Red Book” containing 
the “Import Trade Control Policy" 
with regard to various types of goods 
including needles for domestic sewing 
machines is unnecessary. Therefore the 
fact that in the “Red Book” the word 
“nil” appeared against the item in 
question in the column for “policy”. 
for the relevant year was not rele- 
vant. - (Paras 7, 8) 


Cases Referred: Chronological Paras 


AIR 1966 SC 478 = (1966) 1 SCR 
262, Joint Chief Controller of 
Imports and Exports Madras v. 
M/s. Aminchand Mutha 


The Judgment of the Court was 
delivered by . 

BEG, J.:— The Collector of Cus- 
toms, Madras, has come up, by grant 
of special leave to appeal, against the 
judgment of a Division Bench of the 
Madras High Court quashing an order 
of the Central Government which con- 
firmed an order of the appellant con- 
fiscating a large quantity of sewing 
machine needles. The respondent had 
imported the needles under a licence 
which did not, according to the case of 
the Customs Department, cover the 
goods imported. A learned Single 
Judge of the High Court had set aside 
a penalty of Rs. 5,000/- imposed upon 
the respondent as the sewing needles 
imported by the petitioner-respondent 
were not, according to the learned 
Judge, proved to belong to the prohi- 
bited class, but the confiscation order 
had, rather inconsistently, been main- 
tained. On an appeal by the  respon- 
dent against the refusal to quash the 
confiscation order, the Division Bench 
of the Madras High Court came to the 
conclusion that there was no prohibi- 
tion at all as contemplated by 8.3 of 
the Import Control Order, 1955, made 
under Sections 3 and 4A of the Im- 
ports & Exports (Control) Act, 1947 
(hereinafter referred to as ‘the Act’), 
so that no further question need be 
considered. The Division Bench, there- 
fore, did not go into the other ques- 
tions raised by the respondent, who 
was petitioner before the High Court, 
relating to violation of rules of natu- 
ral justice or the merits of the case 
that the sewing needles imported 
were covered by the licence. It, there- 
fore, held that the confiscation order 
could not stand and had to be quashed 
with the penalty. 
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2. The Division Bench was of 
opinion that a prohibition or restric- 
tion authorised by the Act should be 
imposed by a Control Order such as 
. the Control Order of 1955 duly notifi- 
ed in the Official Gazette and not by 
any other means. It held that the 
prohibition relied upon by the Cus- 
toms Department in the instant case 
did not satisfy this requirement. : 

3. Section 3 of the Act reads 
as follows: 


"9. Powers to prohibit or restrict 
imports and exports. (1) The Central 
Government may, by order published 
in the official Gazette, make provi- 
sions for prohibiting, restricting or 
otherwise controlling in all cases or 
in specified classes of cases, and sub- 
ject to such exceptions, if any, as may 
be made by or under the order: 

(a) the import, export, carriage 
coastwise or shipment as ships, stores 
of goods of any specified description; 


(b) the bringing into any port or 


place in India of goods of any specifi- 
ed description intended to be taken 
out of India without being removed 
from the ship or conveyance i in which 
they are being carried. 

(2) All goods to which any order 
under sub-section (1) applies shall be 
deemed to be goods of which the im- 
port or export has been prohibited 
under Section 11 of the Customs Act, 
1962 (52 of 1962), and all the provi- 
sions of that Act shall have effect ac- 
cordingly. 

(3) Notwithstanding anything con- 
tained in the aforesaid Act, the Cen- 
tral Government may, by order publi- 
shed in the Official Gazette, prohibit, 
restrict or impose conditions on the 
clearance, whether for home consump- 
tion or for shipment abroad of . any 
goods or class of goods imported into 
India". 

And clause 3 of the 
‘Order 1955 lays: down: 

"3. Restriction of Import of cer- 
tein goods. (1) Save as otherwise 
provided in this Order, no person shall 
import any goods of the description 
“specified in Schedule I, except under, 
and in accordance with, a licence or a 


Import Control 





customs clearance permit granted by _ 


the Central Government or by any 
officer specified in Schedule II. 

(2) 1f, in any case, it is found that 
the goods imported under a licence do 


A. Y. R. 


not conform to the description given 
in the licence or were shipped prior 
to the date of issue of the licence 
under which they are claimed to have 
been imported, then, without prejudice 
to any action that may be taken 
against the licensee under the Customs 
Act, 1962 (52 of 1962), in respect of 
the said importation, the licence may 
be treated as having been utilised for 
importing the said goods”. 
Item 288 of Schedule I of the Control 
Order specifies: 

“a) parts of sewing machines do- 
mestic. i 

B) Needles for domestic sewing 

es” 

The case of the Customs’ Department 
is that the imported sewing machine 
needles fall under this description. The 
contention is that, as they were duly 
notified, no question of any failure to 
impose a prohibition in accordance 
with the provisions of the Act arose. 

4. The Division Bench had 
held: i 

“Our attention, however, was in- 
vited by the learned Counsel for the 
Central Government to Section 3 of 
the Act and the Import Control Order, 
1955. That Section merely invests the 
Central Government with power to 
prohibit, restrict or otherwise control 
specific goods or classes of goods speci- 
fied, subject to exceptions. Such pro- 
hibition or restriction should be made 
by an order published in the official 
Gazette. The Imports Control Order, 
1955, as applicable to the relevant 
year, did not specify, as far as our 
attention was drawn, the goods im- 
ported in the instant case. Section 3 in 
the order does not prohibit the import 
of any goods whatever, if it is done 
under a licence. But what it does is 
to prohibit a person from importing 
any goods of the description specified 
in Schedule I, except as specified 
and permitted by the proper authority. 
It follows, therefore, that there was no 
prohibition or restriction during the 
relevant period to the importation of 
domestic sewing machine needles. The 
word ‘nil’ in the policy book does not 
mean anything in the nature of prohi- 
bition or restriction”. 


5. We regret that we are un- 


‘able to concur with the reasoning of 


the Division Bench. We find that Sec- 
tion 3 of the Act clearly provides for 
prohibition and restriction of imports 


* jon that the 
‘tional, inasmuch as it can be lifted by 
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and that clause 3 of the Control Order 
directly prohibits, in unambiguous and 
o terms, that’ "no person 


all import any goods of the descrip-. 


pem Specified in Schedule I except 
under and in accordance with the 
licence or a Customs clearance permit 
granted by the Central Government 
or by any officer specified in Schedule 
2". This language cannot have a 
meaning other than that the prohibi- 
tion is there so long as goods of the 
description given in the schedule are 
not imported in accordance with an 
import licence. The case of the, De- 
partment is that the import licence of 
the respondent does not cover “need- 
les for domestic sewing machines” 
which the respondent had imported. 


6. It was urged on behalf of 
the respondent that it was demonstra- 
ted that the needles actually imported 
could be used in both domestic and 


industrial sewing machines or were. 


interchangeable. According to the res- 
pondent, the prohibition was not meant 
for such interchangeable ^ needles 
which could be used for "domestic" as 
well as “industrial” sewing machines 
but was confined to needles capable of 
being used only for domestic sewing 
machines. This question, among other 


. questions, was not specifically consi- 


dered or decided by the Division 
Bench. The Division Bench did not 
consider it necessary to decide  whe- 
thef any rules of natural justice were 
violated at the. inquiry held. If the 
Customs euthorities bad not acted in 
accordance with law in holding . the 
imported goods to be of the prohibited 
category the High: Court could correct 
its error of law. If they had violated 
any rule of natural justice the case 
could be remitted to them for decision 
afresh. It is agreed by learned Counsel 
for both sides that the Division 
Bench should decide questions of law 
left undecided by it if the Division 
Bench was in error in holding, on a 


preliminary question, that no prohibi- . 


tion to import needles for domestic 
sewing machines without a licence had 
been imposed at all. As we are of opin- 
prohibition is condi- 


a licence which permits it, the real 
question which will, ultimately, have 


to be decided is whether the respon- 


dents licence covers the. *particular 
gosds imported. 
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1. Before proceeding further, 
we may chbserve that there were re- 
ferences in the order of the learned 
Single Judge as well as of the Divi- 
sion Bench io what is known as the 
"Red Book" containing the "Import 
Trade Control Policy" with regard to 


' various types of goods including need- 


les for domestic sewing machines. In 


.the "Red Book" the word ‘nil’ appear- 


ed against the item in question in the 
column for "policy" for the relevant 
year. Therefore, the learned Single 
Judge of the Madras High Court had 
‘relied upon a decision of this Court in 
the Joint Chief Controller of Imports 
& Exports, Madras v. M/s. Aminchand 
Mutha, (1966) 1 SCR 262 at p. 272 = 
(AIR 1966 SC 478} where it was held 
(at page 272): 

"The last point urged was that 
subsequent to October 1957, Govern- 
ment of India changed its poliey with 
respect to import of fountain pens 
with which some of the present ap- 
peals are concerned. This it was urged 
amounted to a ban on the import of 
fountain pens and it would not be 
open to the Joint Chief Controller to 
‘issue any licence for any period, be it 
January-June 1957, after the import 


'of fountain pens had been banned from 


October 1957. Now there is no doubt 
that it is open to the Central Govern- 
ment.under Section 3 to prohibit the 
import of any article but that can 
only be done by an order published in 
the official gazette by the Central 
Government under Section 3. The 
High Court has found that no such 
order under Section 3 of the Act 
has been published. Nor has any 
such order by the Central Gov- 
ernment been brought to our notice. 
AM that | been said is that 
in the declaration of policy as to 
import, the word "nil" appears against 
fountain pens. That necessarily does 
not amount to prohibition of import of 
fountain pens unless there is an order 
of the Centrai Government to that 
effect published in the official gazette. 
We therefore agree with the Hi 

Court thas unless such an order is 


‘produced it would be open . to the 


ticencing authority to issue a licence 
for the period of January-June 1957 © 
even after October 1, 1957”, 

f. We co not think that the 
above mentioned reference to the Red 
Book was at ali necessary here or thai 
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a decision in a ease where the Cus- 
toms’ authorities relied merely on 
something sound in 

assists us in the case before us. Here, 
we have the item No. 288 in Schedule I 
read with clause 3 of the Control 
Order which was duly published in 
the Official Gazette. This had the 
effect of a categorical prohibition 


against needles satisfying the descrip- . 


tion but not covered by a licence. We 
think that a reference to the Red 
Book, in the Instant case, seems to 
have misled learned Judges in the 
High Court. 


9. The result is that we hold 
that there is the required prohibition 
against import without licence of need- 
les specified. Other questions of law 
which were not gone into by the High 


Court can now be considered and de-. 


cided by it. Accordingly we allow 
this appeal, set aside the judgment and 
order of the Division Bench, so that 
the appeal is now restored to its ori- 
ginal number in the High Court. It 
may be heard and decided in accord- 
ance with law. In the circumstances of 
the case we award no costs of the ap- 
peal to this Court. 

Appeal allowed. 


AIR 1974 SUPREME COURT 1212 
(V 61 C 235) 

A. N. RAY C. J., P. JAGANMOHAN 
REDDY, P. K. GOSWAMI AND R. S. 
SARKARIA, JJ. 

Surajmal Surolia, Petitioner v. 
The Bar Council of India and others, 
Respondents. 

Writ Petn. No. 424 of 1971, 
28-3-1974. 

Index Note: — (A) Advocates Act 
(1961), S. 24 (3) (a)—“Oxr was entitled 
at any time to be enrolled under any 
kcw as an advocate of a High Court 
(including a High Court of a formei 
Part B State)’ — Person having sanad 
from Thikana Khetri. 

Brief Note: — (A) The petitioner 
was a citizen of India, Under the laws 
then prevailing he was granted a 
sanad by the highest court Ijles Thi- 
kana Khetri on 22nd November 1936. 
The petitioner’s sanad which bore the 
seal of Ijles Thikana Khetri dated 22nd 
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November, 1936 was signed by one 
Hari Prasad, Secretary, ljles Thikana 
Khetri and had shown that he had. 
been enrolied as a vakil and authoris- 
ed to practise in all the Civil, Criminal 
Custom and Excise and Revenue Courts 
of Thikana Khetri The petitioner ap- 
plied to the Delhi State Bar Council 
for enrolment under Section 24 (3) (a). 
His entire claim was that he was en- 
rolled as an advocate of a High Court 
in a former part B State, namely. 
Rajasthan. (Para 2) 


Held that in order to come under 
the second part of S. 24 (3) (a) he had 
not shown under what law he was en- 
titled to be enrolled as an advocate of - 
the former part B State of Rajasthan. 
The sanad did not show under what 
law the sanad was issued. Besides, 
Thikana Khetri was not one of the 
covenanting States of the United 
States of Rajasthan. Hence he could 
not be enrolled as an Advocate under 
Section 24 (3). (Para 3) 

The Judgment of the Court was 
delivered by 


GOSWAMI, J.:— This Writ Peti- 
tion under Article 32 of the Constitu- 
tion is directed against an order pass- 
ed by the Bar Council of Delhi refus- 
ing to enrol the petitioner as an advo- 
cate under the Advocates Act, 1961 
(Act 25 of 1961), hereinafter referred 
to as the Act. Since the order was 
passed by the Delhi Bar Council after 
reference to the Bar Council of India 
under Section 26 (2) of the Act, both 


' the Bar Councils are impleaded as the 


first and the second respondents res- 
pectively. The third respondent is the 
Union of Indie in the Ministry of Law 
since the petitioner takes an additional 
ground that Section 26 (2) of the Act 
is in conflict with Section 484 of the 
same Act. 

2. The facts, as disclosed in 
the Writ Petition, are as follows: 


“The petitioner is a citizen of 
India. Under the laws then prevail- 
ing he was granted a sanad by the 
highest court ljlas Thi Khetri on 
22nd November, 1936. The petitioner 
states that Thikana ri was & 
small native State having jurisdiction 
to make laws and enforce the same. 
On the basis of that sanad the peti- 
tioner started practice at | 
another native State, in 1944 and con- 
tinued to practise till May 1947 when 
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he joined service as a Civil Supply 
Officer, Khetri The petitioner inform- 
ed about his joining service to the en- 
rolment authority and received a 
telegram from Diwan of Khetri (An- 
nexure-A) which takes note of his 
joining service and discontinuance of 
practice. Although the petitioner has 
stated that this telegram was received 
from Diwan of Khetri, a perusal 
of the same shows that the 
telegram was really from Diwan, of 
Loharu, which was th® office of origin 
of the telegram. The petitioner's sanad 
(Annexure-C) which bears the seal of 
Ijlas Thikana Khetri dated 22nd No- 
vember, 1936, is signed by one Hari 
Prasad, Secretary, ljlas Thikana Khe- 
tri and shows that 

"he has been enrolled as a vakil 

and authorised to practise in all the 
Civil, Criminal, Custom and Excise 
and Revenue. Courts of Thikana Khe- 
tri". 
There is an endorsement below the 
Secretary's signature to the effect 
"practice allowed”,  "Sd/- Loharu 
State’. It is, therefore, understandable 
that the petitioner would have receiv- 
ed the telegram (Annexure-A) from 
Diwan, Loháru. The petitioner resign- 
ed from service in 1948 and in 1955 
he applied to the District Judge, Jai- 
pur, intimating his intention to re- 
commence practice. But his applica- 
tion was rejected by the Rajasthan 
High Court on September 10, 1955. 
The petitioner further states in his 
petition that his application was re- 
jected by the High Court under rule 
491 of the Rajasthan High Court 
Rules, 1952, on account of his not 
making the application before the ap- 
pointed day in December 1951. It is, 
however, not necessary to deal with 
the order of the High Court in this 
case and we may only note in passing 
that under rule 421 the following per- 
sons shall be qualified for admission 
as advocates of the High Court: 

“Any person whose name is borne 
on the roll of Advocates or Vakils of 
the 1 grade of any High Court or 
any authority exercising the powers 
of a High Court in any of the cove- 
nanting States of Rajasthan and who 
was entitled to appear, act or plead in 
such Court or authority: . ` . 


‘Provided, that if such person not 
holding the LL.B or any higher or 
equivalent degree of any University 
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established by law in the Union of 
India fails to apply by the end of De- 
cember, 1951, he shall not be enrolled 
as an Advocate thereafter". 

There is an Explanation to this rule as 
follows: 


"Practice as a Vakil of the 2nd 
grade under the rules of a High Court 
or an authority exercising the powers 
of a High Court in any of the 
Covenanting States shall be deemed to 
be a practice as a pleader". 


3. It appears later on the peti- 
tioner applied to the Delhi State Bar 
Council for enrolment basing his claim 
under Section 24 (3) of the Act. He 
does not admittedly have a degree in 
Law from any university. He, there- 
fore, rests his claim under Section 24 
(3) (a) which may be quoted: 

24 (3): “Notwithstanding anything 
contained in sub-section (1) a person 
who — : 

(8) has, for at least three years, 
been a vakil or a pleader or a mukh- 
tar, Or was entitled at any time to be 
enroled under any law as an advo- 
cate of a High Court (including a 
High Court of a former Part B State) 

x x x 

may be admitted as an advocate on a 
State roll...... e 

Admittedly he does not come under 
the first part of sub-section (3) (a) 
since he is neither a vakil nor a plea- 
der nor a mukhtar. His entire claim 
is that he was enrolled as an advo- 
cate of a High Court in a former 
Part B State, namely, Rajasthan. In 
order to come under the second part, 
he has not drawn our attention to any 
law under which he was entitled to 
be enrolled as an advocate of the for- 
mer Part B State of Rajasthan. He 
entirely relies upon the sanad (An- 
nexure-C). It does not show under 
what law the sanad was issued. Be- 
sides, the most formidable stumbling- 
block to his claim is that Thikana Khe- 
tri is not one of the covenanting Sta- 
tes of the United State of Rajasthan. 
The White Paper on Indian States does 
not show Thikana Khetri as one of 
the covenanting States (see Pages 53- 
55 of the White Paper on Indian Sta- 
tes; paras 134-138; Appendix XL and 
Appendix XLI at pages 274 and 283; 
also pages 326-335). Under the Part B 
States (Laws) Act No. III of 1951 
which came into force on Ist April, 
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1951, the Legal Practitioners Act No. 
XVIII of 1879 and the Indian Bar 
Councils Act No. XXXVIII of 1926 
were extended to Part B States. Under 
Section 8 (2) of the Bar Councils Act, 


"The High Court ^ shall prepare 
and maintain a roll of advocates of the 
High, Court in which shall be entered 
the names of — 

. (a) all persons who were, as advo- 
cates, vakils or. pleaders, entitled as of 
right to practise in the High Court 
immediately before the date on which 
this section comes into force in res- 
pect thereof; and 


(b) all other persons who have 
been admitted to be advocates of the 
High Gente under this Act: 

x x 

Earlier, anes the dots of the 
United State of Rajasthan, its Rajpra- 
mukh promulgated the Rajasthan High 
Court Ordinance No. XV of 1949; 
which came into force on 29th August 
1949. The Ordinance provided for the 
establishment of the Rajasthan High 
Court and abolition of all High Courts 
in the covenanting States. Under Sec- 
tion 49 of the Ordinance, on and from 
the appointed day, namely, 29th Au- 
gust, 1949, 


"every Tribunal functioning as 
the High Court of a covenanting State 
or any authority exercising the powers 
of a High Court in such State shall 
cease to exist, and all cases pending 
before the said High Court or autho- 


rity at that date shall be transferred. 


to and heard by the High Court con- 
stituted by this Ordinance, and all the 
records and documents of the several 
Courts which so cease to exist, shall 


become, and be, the records and docu- 


ments of the High Court”. 


4, The petitioner had not taken 
any steps in accordance with law to 
get himself enrolled under the Bar 
Councils Act or any other Act entitling 
' him for enrolment. He also did not 
pursue the matter further in that be- 
half when his application had been 
rejected by the High Court under the 
Ordinance. We are unable to hold that 
the decision of the. Delhi Bar Council 
is not correct on the materials produ- 
ced before it for the purpose of the 
petitioner’s enrolment. If the petitioner 
’ were actually qualified under the law 
for enrolment as. an advocate and he 
has been wrongfuly refused  enrol- 
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ment by the authorities, the quasi. 
of infringement of his fundamental 
rights under Article 19 (g) would have 
arisen. This, however, has not hap- 
pened in this case since the very 
foundation of his claim is  non-exis- 
tent. The Writ Petition is, therefore, 
without any merit and is rejected. We 
will however, make no order as to 
costs. 


os Petition dismissed. 
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(V 61 C 236) 
H. R. KHANNA AND F. K. 
GOSWAMI, JJ. 

Milan Banik, Petitioner v. The 
State of West Bengal and others, Res- 
pondents. 

Writ Petn. No 2023 of 1973, 
D/- 26-3-1974. 


Index Note:— (A) Maintenance of 
Internal Security Act (1971) S. 3 — 
Detention order — Maintenance of 
public order. 


Brief Note:— (A) The test for 
determining whether a particular acti- 
vity affects law and order or whether 
it impinges upon public order is: Does 
it interfere with the current of life 
of the community so as to amount to 
disturbance of public: order or does it 
affect merely an individual leaving the 
tranquillity of the society undisturbed 
in which case it would be an activity 
affecting law and order. AIR 1972 SC 
1656, Rel. on; AIR 1969 SC 1004, Dis- 
tinguished. (Para 3) 


Where according to the grounds 
of detention the detenu and his asso- 
ciates committed robbery at point of 
dagger on a public road on two oc- 
easions in a month; the activities of 
the detenu and his associates were of 
such a nature as terrorised the local 
people and' created a sense of panic 


-and on account of these activities the 


local people were afraid to come out 
of their houses and follow the normal 
&vocations of life; 

Held, that the activities of the 
detenu had the effect of disturbing 
public order. The activities had a 
direct nexus with the maintenance of 
public order because they -had the 
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effect of disturbing the even tempo of 
life of the people in locality. ` 


Index Note: (B) Maintenance of 
Internal Security Act (1971), S. 8 — 
Grounds of detention — Non-mention 
of names.of all associates — Whether 
would make the grounds vague. 


.Brief Note:— (B) Where the 
date, time and place of inci- 
dents were specified and he 


particulars regarding the nature of 


the activities of the detenu were also. 


given in the grounds supplied to the 
detenu it was held that the facts stat- 
ed in the grounds of detention were 
sufficient to apprise the detenu of the 
precise activities on account of which 
the order for detention had been 
made and it could not be said that 
he was in any way handicapped in 
making an effective representation 
against the detention order. The 
grounds of detention did not guffer 
from the infirmity of vagueness; the 
fact that the names of all the asso- 
ciates of the detenu were not given 
in the grounds of detention would 
not make the grounds vague. AIR 1972 
SC 2590, Rel on. (Para 5) 


. Index Note:— (C) Maintenance of 
Internal Security Act (1971), S. 3 — 
Detention under Finel reports 
submitted in criminal cases and de- 
tenu got discharged as witnesses were 
unwilling to give evidence. for fear of 
their lives — Detention order for 
same activities is not illegal, AIR 1972 
SC 1668, Rel. on. (Para 6} 


Index Note:— (D) Maintenance cf 
Internat Security Act (1971), Ss. 3 and 
13 —- Detention order — Non-specifi- 
cation of any definite period of deten- 
tion does not render the order illegal. 
AIR 1972 SC 2431, Rel on. (Para 7) 


Cases 


ATR 1972 SC 1656 = (1973) 1 SCR 
546 = 1972 Cri LJ 1006, Kanu Bis- 
was v. State of West Bengal 3 

AIR 1972 SC 1668 = (1973) 1 SCR 467 
= 1972 Cri LJ 1018, Sasti v. State 
of West Bengal 6 

AIR 1972 SC 2431 = 1972 Cri Ld 
1514, Sunaullah v. State of J. and 
K. im 

AIR 1972 SC 1670 — 1972 Cri LJ 1026 
= W. P, No 435 of 1971, D/- 25-4- 
1972, Mohd Salim Kihan v. C. C. Bose 


— 


6 : 


(Para 3)- 


Referred: Chronological Paras 


Milan Banik v. State of W. B. (Khanna J.) [Pr& 1-3] S.C. 215 


AIR 1972 SC 2590 = (1972) 2 SCC 
677, S, E, Hasan AH v. State of 
West Bengal - . 5 

. AIR 1969 SC 1004 = 1969-3 SCR 138, 
In re Sushanta Goswami 4 

AIR 1966 SC 349 = (1966) 1 SCR 318 
=. 1966 Cri LF 305, Sahib Singh 
Duggal v. Union oi India 6 

AIR 1952 SC 350 = 1952 SCR 756 = 
1858 Cri LJ 146, Ujagar Singh v. 
State of Punjab 7 

The Judgment of the Court was 
delivered by 


KHANNA, Je— Milan Banik 
petitioner was ordered by District 
Magistrate Burdwan to be detained 
under Section 3 of the Maintenance of 
Internal Security Act, 1971 (Act 26 of 
1971) with a view to prevent him. 
from acting in any manner prejudicial 
to the maintenance of public order. In 
pursuance of the detention order, the 

. petitioner was arrested on July 23, 
1973. The petitioner has now filed 
this petition through jai! under Arti- 
cle 32 of the Constitution for a writ 
of habeas conpus. 


2. After making the detention 
order on June 1, 1973 the District 
Magistrate sent report to the State 
Government ebout his having made 
the detention order along with the 
grounds of detention and other neces- 
sary particulars. The State Govern- 
ment approved the detention order on 
June 12, 1973. The petitioner at the 
time of his arresb on July 23, 1973 
was served with the order of detention 
as well as the . grounds of detention 
together with vernacular translation 
thereof. The case of the petitioner 
was placed before the Advisory Board 
on August 7, 1973. The same day the 
State Govermment received 2 repre- 
sentation from the petitioner. The said 
representation after being considered 
was rejected by the State Govern- 
ment on August 8, 1973. The repre- 
sentation was then forwarded io the 
-Advisory Board. The Advisory Board 
expressed the opinion on September 
25, 1973 that there was suificient 
cause for the detention of the peti- 
toner. On October 1, 1973 toe State 
CEN confirmed the detention 
order, 


8. 


amicus curiee on behalf of ihe peti- 
thet tbe alleged activities for 
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which the petitioner had been detained 

were not Zermane io publie order. In 
this connection we find that according 
So the grounds oi detention, the peti- 
tioner was being detained because in 
the opinion of the District Magistrate 
he was acting in a manner prejudi- 
cial to the maintenance of public 
order as evidenced by the particulars 
given below: 


"1. On 8-5-73 at about 04.00 hrs. 
you along with your associates stop- 
ped the rickshaw of Sri Gopal Sharma 
on point of dagger while he was com- 
ing from Burdwan Railway Station 
towards Curson Gate and snatched 
cash. Rs. 20/- and other valuables and 
escaped. Your commission of this 
highway robbery- created panic 
amongst local people and thereby dis- 
turbed the normal avocation of life in 
the area. 


2. On. 15-5-73 at’ about 04.30 
hours you along with your associates 
Swapan Singh and others attacked 
Shri Aditya Mondal, a Bus conductor 
on B.C. Road, Burdwan and on the 
point of an open Bhojali robbed him 
of cash Rs. 30/- one wrist watch and 
other valuables and forced him to keep 
silent. Your such act terrorised the 
local people and created a sense of 
panic in their minds and as a result 
flow of life in the area was highly 
disturbed. 


Your such acts created a panic in 
the area and the local people were 
afraid to come out of door as usual and 
their normal avocation of life was 
disturbed.” 


It would appear from the above that 
the petitioner and his associates com- 
mitted robbery on point of dagger on 
a public road in Burdwan on two oc- 
casions im the month of May, 1973. 
The activities of the petitioner and his 
associates were of such a nature as 
terrorised the local people and created 
a sense of panic. On account of the 
above activities the local people were 
afraid to come out of their houses and 
follow the normal avocations of life. 
The activities attributed to the peti- 
tioner, in our opinion, have a direct 
nexus with the maintenance of public 
order because they had the effect of 
disturbing the even tempo of life of 
the people in the locality. The test 


A.LR. 


for determining whether a particular 
activity affects law and order or whe-: 
ther it impinges upon public order is:| 
Does it interfere with the current of 
life of the community so as to amount. 
to disturbance of public order or does’ 
it affect merely an individual leaving 
the tranquility of the society undis- 
turbed in which case it would be an! 
activity affecting law and order (See 
Kanu Biswas v. State of West Bengal, 
(1973) 1 SCR 546 = (AIR 1972 SC 
1656 = 1972 Cri LJ 1006) Keeping 
this test in view we have no doul“ 
that the activities of the petitione: 
ped the effect of disturbing public 
order. 3 


4. Reference has been made 
by Mr. Narayana Rao to the case of 
In Re: ta Goswami, (1969) 3 
SCR 138 = (AIR 1969 SC 1004), 
wherein this Court directed the re- 
lease of a detenu named Ram Kamal 
Dhar in spite of the fact that he along 
with his associates was alleged to 
have snatched a wrist watch from a 
person at the point of dagger. There 
is, however, nothing to show that in 
that case the activity of the detenu 
created panic amongst the local peo- 
ple and thereby disturbed the normal 
avocation ‘of life in the area. As such 
the petitioner, in our opinion, cannot 
derive mucA help from that authority. 


5. Another contention advanc- 
ed by Mr. Narayana Rao is that the 
names of all the associates of the 
petitioner were not mentioned in the 
grounds of detention and as such the 
grounds should be held to be vague. 
There is no force in this contention. 
Perusal of the grounds of detention 
shows that the date, time and place of 
the incidents were specified. Particu- 
lars were also given regarding the 
nature of the activities of the peti- 
tioner. The facts stated in the grounds 
of detention were sufficient to apprise 
the petitioner of the precise activi- 
ties on account of which the order for 
detention aad been made and, in our 
opinion, it cannot be said that the 
petitioner was in any way handicap- 
ped in making an effective representa- 
tion against the detention order. What 
has to be seen by the Court is that 
the grounds of detention supplied to 
the petitioner should not be so vague 
as to prevent him trom making an ef- 
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fective representation. The grounds of 
detention in the present case do not 
Suffer from the inflrmity of vagueness. 
The fact . that the. names of all the 
associates of the petitioner were not 
' given in the : grounds. of detention 
would not make the grounds to 

. vague (see also Sk. Hasan Ali v. State 
of West Bengal, AIR 1972 SC 2590, 
wherein a similar contention was re- 
pelled). 


6. Tt has further been argued 
by Mr. Narayana Rao that two cases 


were registered against. the petitioner 
in respect of the activities mentioned 
in the grounds of detention. For the 
same activities the petitioner, accord- 
ing to the learned counsel, could not 
be detained under the Maintenance of 
Internal Security Act. This conten- 
tion is equally devoid of force. It 


would appear from the affidavit of. 


Shri Shyama Charan Chatterjee Dis- 
trict Magistrate that in both the cases 
final reports were submitted and the 
petitioner was got discharged as the 
witnesses were unwilling to give evi- 
dence against him in open court for 
fear of their lives. In the circum- 
stances there was no legal bar in the 
way of the District Magistrate in mak- 
ing an order for the detention.of the 
petitioner. A similar argument was 
advanced on behalf of the detenu in 
the cabe of Sasti alias Satish Chow- 
dhary v. State of West Bengal, (1973) 
1 SCR 467 = (AIR 1972 SC 1668 = 
' 1972 Cri LJ 1018) and it was repelled 
in the following words: 


"It is always open to the detain- 
ing authority to pass an order for the 
detention of a person if the grounds 
of détention are, germane to the object 
for which a detention order can legal- 
ly be made. 


the reason for the making of the de- 
tention order constitutes an offence 
under the Indian Penal Code would 
"not prevent the detaining authority 
from passing the order for detention 
instead of proceeding against him in a 
Court of law. The detaining autho- 
rity might well feel that though there 
was not sufficient evidence admissible 
under the Indian Evidence Act for se- 
curing a conviction, the activities of 
the person ordered to be detained 
were of such a nature as to justify 
the order of detention. There would 
be no legal bar to the making of de- 
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The fact that the parti- ` 
cular act of the detenu which provides | 
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tenticn order in such a case. It would, 
however, be imperative that the inci- 
dent which gives mise to the appre- 
hension in the mind of the detaining 
authority and induces that authority 
to pass the order for detention should 
be germane to the object for which a 
detention order can be. made under 
the Act. Even in cases where a per- 


. son has been actually prosecuted in a 


Court of law in respect of an incident 
and has been discharged by the trying 
magistrate, a valid order of his deten- 
tion can be passed against him in con- 
nection with that very incident. It was 
recently observed by this Court in the 
case of Mohd. Salim Khan v. Shri 
C. C. Bose. (Writ Petn. No. 435 of 1971 
decided on D/- 25-4-1972) — (reported 
in AIR 1972 SC. “1670 = 1972 Cri LJ 
1020), that from the mere fact that a 


` detenu was discharged in a criminal 
. case relating to an incident 


by a 
magistrate, it could not be said that 
the detention order on the basis of 
that incident was incompetent, nor 
could it be inferred that it was.with- 
out basis or mala fide. Reliance' E 
this connection was placed upon 

case of Sahib Singh Duggal v. Union 
of India, (1966) 1 SCR 313 = (AIR 
1966 SC 340 = 1966 Cri LJ 305)." 


7. Reference has also been 
made to the fact that the period of 
the petitioner’s detention ħas not been 
specified by the State Government. 
This fact, in our opinion, does not im- 
troduce an infirmity in the detention 


Order. A similar question arose be- 


fore this Court in Suna Ullah v. State 
of J. & K., AIR 1972 SC 2431 = (1972 
Cri LJ 1514) while dealing with a 
detention order under the Jammu & 
Kashmir Preventive “Detention Act, 
1964. It was held by this Court that 
it is difficult to infer from the langu- 
age of Section 12 of the Jammu and 

ir Preventive ‘Detention Act 
that the State Government while con- 
firming the detention order should 


-also specify the’ period of detention. All 


that the section requires is that, if the 
Advisory Board has reported that, 
there-is, in its opinion, sufficient cause 
for the detention .of the person, the 
Government may confirm the deten- 
tion order. There is nothing in the 
section which enjoins upon the Gov- 
ernment to specify the period of de- 
tention also while confirming the de- 
tention order. The. concluding words : 
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of sub-section (1) of Section 12, ac- 
cording ta which the Government may 
continue the detention of the person 
.concerned for such period as it thinks 
fit, pertain io'and embody the 'conse- 
quence of the confirmation of the de- 
tention order. . It is, however, mani- 
fest that ihe period for which a per- 
son can be detained after the confirma- 
‘tion of the détention order is sub- 
ject io the limit of two years, which 
is'the maximum period of detention 
‘for which a person can be detained 
vide Section .13 of the Act. Although 
the above dictum was laid down while 
dealing with the Jammu & Kashmir 
Preventive Detention Act, it holds 
_ equally good.in the case of detention 
made under the Maintenance of Inter- 
nal Security Act of which the rele- 
vant provisions except for the maxi- 
mum period of detention are in pari 
materia. It may also be mentioned in 
the above context that in the case of 
Ujagar Singh v. State of Punjab, 1952 
SCR 756 = (AIR 1952 SC 350 = 1953 
Cri LJ 146), this Court, while dealing 
with a case under the Preventive De- 
tention Act, held that  non-specifica- 
tion of any definite period in a deten- 
tion order made under Section 3 _of 
that Act was not a material omission 
as would render the order to be in- 
valid. : 


8. The order for the detention 
of the petitioner has not been shown 
to be not in accordance with law. We 
accordingly dismiss the petition. 

Petition dismissed. 
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GOSWAMI, J. 


Mohd. Yunus Saleem, Appellant v. 
Shivkumar Shastri end others, Respon- 
dents. : 

Civil Appeal No. 282 of 1972, DJ- 
25-3-1974. 

Index Note: — (A) Representation 
of the People Act (1951), Section 30 — 
Notification fixing date of poll — Alte- 
ration of such date subsequsntly — Vali- 
dity. (X-Ref:— General Clauses Act 
(1897), Section 21). ; 
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Mohd. Yunus v. Shivkumar 


Brief Note: — (A) Where the Elec- ` E 
Hon Corumission issues notification fixing .- 


ALR, 


certain date under Clause (d) of. Sec. 30 
for taking poll, under Section 21 of the 
General Clauses Act this power includes’ 
the power to alter the date of poll to a 
future date. For this purpose a fresh 
notification of the date in form No. 1 
under Rule 8 of the Conduct of Elec- 
tion Rules read with Section 81 of the 
Act is not necess because thé altera- 
tion of the date of poll gets engrafted 
in the original form in pursuance of the 
subsequent notification made in valid 
exercise of the power under Section 20 
read with Section 21, General Clauses Act. - 
(Paras 5, 6) 
Index Note: — (B) Representation 
of the People Act (1951), Section 128 (1) 
(A) (a) — “To withdraw or not to with- 
draw from being a candidate at an elec- 
tion" — Meaning of — Whether there 
can be withdrawal after the time for 
withdrawal has expired. 


Brief Note: — (B) Even after the 
time for withdrawal has expired and a 
list of contesting candidates has been 
published, withdrawal thereafter from the 
contest on receipt of bribe will be with- 
in the mischief of Section 123 (1) (A) (a). 
When Section 128 (1) (A) speaks of with- 
drawal from being a candidate, it is not 
limited to a candidate who has been 
validly nominated and who has with- 
drawn earlier according to law. It is be- 
cause of this reason that the words “re- 


_tire from contest" became unnecessary 


and were advisedly deleted by the legis- 
lature. The expression “to withdraw or 
not to withdraw” from being a candidate 
cannot be confined to the stage where 
law permits a candidate to withdraw from 
the election. The expression is of wide 
amplititude to include a subsequent with- 
drawal or non-withdrawal even at the 
last stage prior to the poll ^ The word 


“withdraw” is comprehensive enou to 


also connote "retire from contest". 
(Paras 10, 11, 12) 
Index Note: — (C) Representation 


of the People Act (1951), Section 99 — . . 


Petition for examining one of the respon- 
dents as witness to prove corrupt practice 
— Petition rejected by High Court — 
Held since the respondent on proof of 
the averments made by the petitioner 
could have been named under Section 99 
pen could not make any grievance 
or rejection of his prayer. Para 14) 

Index Note: — (D) Representation 
of the People Act (1951), Section 116-A 
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'— Appreciation of evidence by Supreme 
- Court. 


Brief Note: — (D) In the matter of 
appreciation of oral testimony in an eléc- 
tion dispute, the Supreme Court in an 
appeal under Section 116-A must have 
convincing :and clinching reasons to take 
a contrary view from that of the High 
Court. It is not enough that another view 
is merely possible to take on the oral 
evidence. Strict proof of the allegations 
is called for. (Para 28) 


The Judgment of the Court was deli- 
vered by 


GOSWAMI, J.:— This election ap- 
peal under Section 116-A of the Represen- 
tation of the People Act, 1951 (briefly 
the Act) by the appellant, Mohd. Yunus 

(Contd. on Col. 2) 


367 377 
Gity Koil 
Barve Shri 

Amar Singh 205 559 
Jagdish Gandhi | 500 1,291 
Pooran Singh Malan 18,385 4,165 
Mohd. Yunus Saleem 44,422 25,228 
Virpal Singh 622 1,240 
Shiv Kumar Shastri 4,719 16,260 
Saheb Singh 558 3,170 


On March 2, 1971, a communal. riot be- 
tween Hindus and Muslims took place in 
Aligarh city and as a result of this the 
Election Commission on receipt of re- 
ports of the'local authorities at Aligarh 
postponed the poll in the remainin 
segments from March 3, 1971 to Mar 

9, 1971. As will appear from the above 
chart, during the pol! this time on March 
9, 1971, the first respondent obtained a 
very high percentage of votes with the 
result that he was 
2nd respondent, although a Samyukt So- 
cialist Party candidate (SSP), was spon- 
sored by the four parties alliance consist- 
ing of Jan Sangh, Swatantra, Congress 
led by Shri Nijalingappa, and Samyukt 
Socialist Party. 


2, The appellant alleges several 
corrupt practices in his election petition 
before the High Court and also raises 
certain questions of law. The Chief Elec- 
tion Commissioner has been impleaded 
as a respondent in this appeal. The 
High Court has repelled the contentions 
of the appellant, We are now concerned 
in this appeal with the following issues:— 

Issue No. 2: Whether the order of 
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eclared elected. The _ 
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Saleem, the defeated Congress (R) candi- 
date, is against the. judgmeat of the 
Allahabad High Court wherein he chal- 
lenges the election of the*B. K. D. candi- 
date, Shiv Kumar Shastri  (Respondert 
No. 1) to the Lok Sabha from the 76 Ali- 
garh Parliamentary Constituency in the 
general elections held in March 1971. 
This constituency consists of five Assem- 
bly Constituencies, namely, 876-Aligarh, 
877-Koil, 378-Iglas, 379-Khair, and 380- 
Chandaus. There were seven caadidates 
on the run for the election from this 
constituency. The poll was scheduled to 
take place in Aligarh and Koil on March 
1, 1971 and in Iglas, Khair and Chandaus 
‘on March 8, 1971. The polling in Ali- 
garh and Koil was completed peacefully. : 
on March 1, 1971 and the appellant ob- ` 
tained the- highest number of votes as 
will appear from the chart given below: 


. 378 379 3860 

Iglas Khair Ohandaag Total 

603 760 868 2,995 
1,114 1,103 ' “927 4,937 

310 337 386 23,583 | 
17,134 19,372 18,030 124,186 
1,088 1,254 1,320 5,462 
42,281 53,240 43,012 160,313 
1,653 1,671 3,076 6,958 


the Election Commission adjourn- 

ing the poll from 3rd March to 

9th March was without jurisdic- 
tion and illegal’? 

Issue No 5: “Whether Pooran . Singh 
Malan (respondent No. 2) with- 
drew from the election on 6th 
March and asked his supporters 
to vote instead for respondent 
No. 1. If so, was this done as 
a result of inducements offered 
at the instance ` of respondent 
No. I"? 0 

Issue No. 7: “Whether voters were 
induced by threats offered by 
Hukum Singh, the polling agent 
of respondent No. 1, to: promise 
not to vote for the petitioner 
but to vote for respondent No. 1 
(as detailed in paragraph 28 of 
the petition)? 

Issue No. 8: "Whether ^ respondent 
No. 1 and Kalyan Singh, M. L. A. 
appealed to Hindu voters in 
Gordha village on 7-3-1971 not 
to vote. for the petitioner be- 
cause he was a Muslim (as de- 
tailed in pae 28 of the petition); 
and whether similar appeals were 
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made to voters by respondent 
No. 1 and Prakash Vir Shastri 
Virendra Varma, Raghunath 
Singh ‘and ..-Ram Prasad Desb- 
m Sin Khair, Chandaus and 
Iglas between 7-8-1971 and 9-3- 
1971 (as detailed in para 80 -of 
‘the pctition)"? 

Issue No. 8-A: "Whether respondent 
No. ,1 and the other persons 
named in paragraph 30 of the 
petition and the statement of fur- 
ther particulars made speeches in 
Khair, Chandaus and Iglas Teh- 
-sils alleging that the petitioner 
‘was responsible ` for communal 
riots in- Aligarh and other places, 
which. statements were known by 
,them to be false”? 

Issue No. 9: "Whether  " Virendra 
Varma and Raghunath Singh ap- 
pealed to Jat voters to vote for 
respondent No. l'on the ground 
that he was the candidate of a 


arty led by Shri Charan Sin 
Em detailed in para 80 of the. 
petition)? i 


^ "" Issue No. 10: “Whether respondent 
- No. Ts election agent Yogendra 
^ ^ Pal Singh and Virendra Varma 
and Charan Singh appealed to 
Jat and Thakur voters at Iglas 
on 7-8-1971 not to vote for the 
petitioner as he was a Muslim 
and not to allow Muslim, Jatav 
and Brahmin voters to vote (as 
‘detailed in para 34 of the peti- 
_ ution)”?P 
Issue No. 11: “Whether at the same - 
ee (mentioned in para 34) 
Yogendra Pal Singh falsely stat- 
ed that the petitioner was a 
Razakar of Hyderabad and had 
instigated’ -the Aligarh riots”? 


Issue No. 12: “Whether respondent 

No. 1 has committed corrupt 

ractices as defined im clauses 

f (2), (8), (S-A) and (4) of Sec- 

tion 1293 of the Representation of 
the People Act”?. 


“8. The learned Counsel for the 
appellant has firstly addressed us on ‘the 

d issue and we will, therefore, take the 
same first. To appreciate the point in 
controversy, some facts may be stated: 


` 4 The Election Commission pub- 
lished a notification in the Gazette of 
India Extraordinary dated 27th January, 
. 1971, fixing the following dates for the 


` fixed for the 


Shivkumar (Goswanii J.) A. LR. 
purposé of the election under Section 30 
of the, Act: 

February 8, 1971 — The 
: making nominations. 


last date for 


February 4, 1971 — The date for the . 


scrutiny of nominations. 


February 6, 1971. — The last date for 
the withdrawal of candidatures. 
Various dates between March -1, 1971. 
and March 5, 1971 — For hold- 
ing the poll in different consti- 
tuencies in Uttar Pradesh. 
March 15, 1971 — The date before which 
the election shall be completed. 
The notification fixed March 1, 1971, for . 
the poll in the Aligarh and Koil segments 
and March 8, 1971 in the Iglas, Khair. 
and Chandaus segnients. The learned 
Counsel for the appellant submits that 
the Election Commision had no jurisdic- 
tion or authority to alter the dates fixed 
under clause ( of Section 80 in the 
aforesaid notification except under cir- 
cumstances mentioned in Sections 57 and 
58 of the Act. We may, therefore, first 
look at Sections 57 and 58 of the Act. 
Section 57 in terms provides for a situ- 
ation when the proceedings at any polling 
station- in an election are interrupted or 
obstructed by any riot or open violence, 
or if it is not possible to take the poll at 
any polling station on account of any 
natural calamity, or any other sufficient 
cause, Section 57 empowers the presid- 
ing officer or the returning officer to al- 
journ the poll.to another date in any of 
those circumstances. The returning off- 
cer under sub-section (2) has to report 
the circumstances to the appropriate autho- 
rity and the returning officer next fixes 
appropriate dates for poll with the pre- 
vious approval of the ‘Election Commis- 


: sion. Under Section 57 (2) when the poll 


has to be postponed after the same has . 
commenced and voters have exercised 
their right to vote for some time, there 
is provision for fixing the hours durin 
which the next poll shall be taken an 
there is a direction in this sub-section 
not to count the votes cast at such elec- 
tion until such adjourned poll has been 
completed. Section 57, therefore, does 
not deal with the direct exercise of 


"power by the Election Commission in al- 


p dates of poll under the conditions 
specified in that section. Section 58 pro- 
vides for a contingency where a ballot 
box used at a polling station or at a place 

pel is unlawfully taken out 
of the custody of the presiding officer 
or ‘the returning officer, or is accidental- 
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ly or intentionally destroyed or lost or 
is dnd or tampered with to-stich an 
extent that the result of the poll at that 
polling station or place cannot be ascer- 
tained or any. such error or, irregularity 
in procedure is likely to vitiate the poll 
is committed therein. In such an event the 
returning officer has toreport the matter 


to the Election Commission who after. 


taking all material circumstances into ac- 
count has to take a decision to declare 
the poll void and appoint a day and fix 
the hours for taking a fresh poll after an 
appropriate notification in that behalf. 
The Election Commission under this sec- 
tion may even decide against a fresh poll 
after considering the various circumstan- 
ces and direct the returning officer for 
the further conduct and completion of the 
election. It is, therefore, clear that these 
two sections can be invoked only in very 
specified circumstances and in the man- 
ner provided therein. On the other hand, 
our attention is drawn to two other sec- 


tions, namely, Section 30 and Section 153 © 


of the Act, which were relied upon by 
the respondents in the High Court and 
the submissions were accepted there. We 
may read these two sections: 


_ Section 30: “Appointment of dates 
for nominations, etc:— 


As soon as the 
upon a constituency to elect a member 


or members is issued, the Election Com- . 


mission shall, by notification in the Offi- 
cial Gazette, appoint— A o 


(a) the last date for making nomina- 
tions, which shall be the seventh day 
after the date of publication of the first- 
mentioned notification or, if that day is 
a public holiday, the next succeeding day 
which is not a public holiday; 


(b) the date for the scrutin 
nations, which shall be.the day imme- 
diately following the last date for making 
nominations or, if that day is a public 
~ holiday, the next succeeding day which 
is not a public holiday; . 

(c) the last date for the withdrawal 
of candidatures, which shall be the second 
day after the date for the scrutiny of 


nominations or, if that day is a public. 


holiday, the next succeeding day which 
is not a public holiday; 


(d) the date or dates on which a poll 
shall, if necessary, be taken, which or the 
first of which shall be a date not earlier 
than the twentieth day after the last date 

for the withdrawal of candidatures; and 
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notification calling: 


of nomi- 
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(e) the daté before which the elec~ 

tion shall be completed". : 

Section 158: “Extension of time for com- 

pletion of election—  . 

_ It shall be competent for the Elec- 
tion Commission r reasons which it 
considers sufficient, to -extend- the time 
for the completion ' of -any election by 
making necessary amendments in the noti- 
fication issued by it under Section 80 or 
sub-section (1) of Section 39", 

. 5. The High Court has held that 
“Section .153 can be construed as de- 
claring the competency of the Election 


-Commission fò- extend time-under cl. (d) 


as well as clause (e) of Section 30". 
We are ünable to agree with the High 
Court that Section :153 can be properly| 
invoked in this ‘case to the aid of the 
Eleetion Commission in changing the 
dates of poll for the three  rémaining 
constituencies, specified in the notifica- 
tion under Section 30 (d) of the Act. Sec- 
tion 158 in terms provides for extending 
"the time for completion of any elec- 
tion by making necessary amendments in 
the notification issued by it under 'Sec- 
tion 380 ous tela ve ee 


Section 30 (e) deals with “the date be- 
fore which the election shall be complet- 
ed". It is clear in this case, as set out 
earlier, that the last date for completion 
of the election was fixed by the appro- 
priate notification to be 15th, March, 1971 
and the altered date of poll in this case 
from 8rd to 9th March, is within the last 
date for completion of the poll under Sec- 
tion 80 (eJ. Section 158, therefore, can- 
not come to the aid of the Election Com- 
mission to alter the date of poll, as has 
been done in this case, as the said sec- 
tion is inapplicable to the facts and cir- 
cumstances of this case, -We may, there- 
fore, examine whether the Election Com- 
mission has got power to alter the date 
of poll under Section 30 of the Act read 
with Section 21 of the General Clauses 
Act which is undoubtedly applicable “in 
interpretation of the provisions of. the 
Act. We may-read Section 21 of the 
General Clauses Act: f 


Section 21: “Where, by any Central 


‘Act or Regulation, a power to- issue noti- 


fications, orders, rules, or bye-laws is 


- conferred, then that power includes a 


power, exercisable in the like manner 
and subject to the like sanction and con- 
ditions, if any, to add to, amend, vary or 
rescind any notifications, orders, rules or 
bye-laws so issued". 
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he Election Commission in this case 
exercised power under Section 30 of the 
Act and issued the notification appoint- 
ing the various dates mentioned hern 
for the purposes specified. Once this 
power is conferred under Section 30 upon 
the Election Commission, the power to 
amend the same, which will include alte- 
ration of the dates of poll, can be exer- 
. |eised under Section 21 of the General 
Clauses Act. There is, therefore, no merit 
in the contention that the Election Com- 
mission had no power or jurisdiction to 
alter the date of poll from 8rd March, to 
8th March, 1971, in the remaining cons- 
tituencies in this case. Issue No. 2 is, 
therefore, rightly decided by the High 
Court although we do not agree with the 
High Court with regard to the construc- 
tion of Section 158 of the Act. In the 
View we have taken, it is not necessary 
for us to consider whether Article 324 
can be invoked in this case in aid of the 
power to alter the date of poll by the 
Election Commission. i 
6. The learned counsel for the 
appellant also submits that there should 
have been a fresh notification of the 
date in form No. 1 under Rule 8, read 
with Section 31 of the Act, of the Con- 
duct of Elections Rules 1061. We are, 
however, not xs ipie by this submis- 
on as the amendment of the date of poll 
gets engrafted in the original form in 
pursuance of the subsequent notification 
dated 2nd March, 1971, made in valid 
exercise of the power under Section 30 
of the Act, read with Section 21 of the 
General Clauses Act. 


7. We now turn to issue No. 5 
relating to the corrupt practice of bri- 
bery defined under Section 123 (1) (A) 


a) of the Act. The case of the appel- 
1 t with regard to this issue is as fol- 
ows:— 


"At about 7.00 P. M. on 6-8-1971 
there was a meeting at the Aligarh resi- 
- dence of K. N. Agarwal (said to be one 
of the financiers of the B. K. D. Party in 
the election) which was attended by Shiv 
Kumar Shastri (respondent No. 1), Pooran 
Singh Malan (respondent No. 2), Viren- 
dra Verma. (Home Minister of the then 
U. P. Government), Surendra Kumar (an- 
other alleged financier of the B. K. D. 
Party) and a number of other persons. 
One Atma Deo Sharma stood up and 
made an appeal to Shastri and Malan that 
only one of them should stand for 
‘election and thereupon Shastri, Malan and 
Surendra Kumar went into an adjoining 
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room, where Surendra Kumar offered to 
pay Rs. 30,000/- to Rs. 35,000/- to Malan 
if he would withdraw from the .contest, 
while Shastri told, Malan that he would 
recommend him for a.seat in the Legis- 
lative Council. On this Malan said that 
he had no need of money and ‘as regards 
the seat in the Council, that was for the 
future to decide; but as they were all 
asking him to withdraw, he would com- 
ply. The.three of them then joined the 
others and Malan announced his with- 
drawal and requested his supporters to 
transfer their allegiance to Shastri.” 


8. Before we discuss the evidence, 
we may deal with a question of law ad- 
dressed by Mr. Hardy, learned Counsel 


for the contesting respondent. Accord- 
ing to the learned Counsel, even assum- 
ing that any gratification was offered to 
Malan on 6th March, 1971, to induce him 
to refrain from contesting the election, 
that would not amount to a corrupt prac- 
tice within the meaning of Section 193 (1) 
(A) (a) of the Act. We may, therefore, 
read that part of the section: 

Section 193:  "Corrupt practices — 
The following shall be deemed to be 
Porup practices for the purposes of this 

ct 


(1) ‘Bribery’, that is to say, — 

(A) any gift, offer or promise by &à 
candidate or his agent,or by any other 
person with the consent of a candidate 
or his election agent of any gratification, 
to any person whomsoever, with the ob- 
ject, directly or indirectly of inducing — 

(a) a person ‘to stand or not to stand 
as, or to withdraw or not to withdraw 
from being a candidate at an election, 
or; 

x 


x x x 

The allegation in the present case is that 
an offer of gratification was made to 
Malan to induce him “to withdraw from 
being a candidate”. It is submitted that 
since the time for withdrawal of candi- 
dature had already expired, there can be : 
no withdrawal of candidature after the 


date fixed for that purpose in the appro- 


priate notification to come within the mis- 
chief of Section 123 (1) (A) (a). It is fur- 
ther submitted that even though he may 
not have taken any part in the election 
after the expiry .of the date of with- 
drawal, he will remain a contesting can- 
didate throughout the election. It is also 
pointed out that in fact Malan obtained 
votes in the election which was held on 
9th March, 1971, in various constituencies 
as wil also appear from the chart given 
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above. The leamed Counsel also drew 
our attention to the earlier law on the 
subject where a provision under Sec- 
tion 123 (1) (a) stood as follows:— 


"a person to stand or not to stand 

as or to withdraw from being a candi- 
date or to retire from contest, at an elec- 
tion;" . 
Mr. Hardy submits that the words "to re- 
tire from contest” are omitted from the 
present section, which, according to him, 
is very significant. He, therefore, sub- 
mits that since Malan could not in law 
withdraw from the candidature on 6th 
March, 1971, and there is no question of 
retiring from the contest under the pre- 
sent law, no corrupt practice has been 
committed within the meaning of Sec- 
tion 123 (1) (A) (a). 

9. It is well settled that election 
under the Act is from the date of publi- 
cation of the notification calling the elec- 
tion to the date of declaration of the 
result of the election, both days inclusive. 
We have, therefore, & terminus a quo 
and a terminus ad quem under the law. 
The word “candidate? is defined for Part 
. VI (Disputes regarding Elections) and 
Part VIL (Corrupt Practices and Electo- 
ral Offences) under Section 79 (b) and it 
means ` 

“a person who has been or claims to 
have been duly nominated as a candidate 
at any election and any such person shall 
be deemed to have been a candidate as 
from the time when, with the election in 
prospect, he began to hold himself out as 
a prospective candidate”. : 

Section 32 provides for nomination of 
candidates for election. Under Section 36 
8), 

e "immediately after all the nomina- 
tion papers have been scrutinised and 
decisions accepting or rejecting the same 
have been recorded, the returning officer 
shall prepare a list of validly nominated 
candidates, that is to say, candidates 
whose nominations have been found valid, 
and affix it to his notice board”. 

Section 87 provides for withdrawal of 
candidature within the time specified 
therein, Section 88 provides for publica- 
tion of list of contesting candidates, that 
is to say, candidates who were included 
in the list of validly nominated candi- 
dates and who have not withdrawn their 
candidature within the said period. The 
word “contesting candidate” as such is 
not defined in the Act, but the word 
“candidate” under Rule. 50 (a) and Rule 
28 (a) of the Conduct of Elections Rules 


Mohd. Yunus v. Shivkumar (Goswami J.) ^ [Prs. 8-]]] — S.C. 1223 


1961 means a contesting’ candidate. The 
question is whether atter the time for 
withdrawal has expired axd a list of 
contesting candidates has beeu published, 
withdrawal thereafter from the contest 
on receipt of bribe will be within the 
mischief of Sectioz 128 (1) (A) (a). 


16. We have already set out the 
material portions of Section 123 (1) (A) 
as well as the earlier section to whict 
our attention has been drawer. It is 
strenuously submitted by Mr. Hardy that 
the omission of the words “retire from 
contest” is very significant and the legis- 
lature now confines withdrawal unde: 
Section 123 (1) (A) (a) to the stege as 
envisaged under Section 87 and not there- 
after. Thé Shorter Oxford English Dic- 
tionary gives the meaning of the word. 
"withdraw" (verb intransitive) to go away 
or retire from the field of battle or any 
contest. Withdraw or not to withdraw, 
therefore, includes "retire from contest" 
or not to retire from contest. There is, 
‘therefore, nothing significant etymologi- : 
cally in the deletion of the words “re- ` 
tire from contest”. When, therefore, Sec- 
tion 123 (1) (A) speaks of withdrawal 
from being a candidate, it is not limited 
to a candidate who has been  validly 
nominated and who has withdrawn ear- 
lier according to law. It is because of 
this reason that the words "retire from 
contest" become unnecessary and were ad- 
visedly deleted by the legislature. 


1l. Again looking from another 
angle, Section 128 (1) (A) (a) has got two 
stages; the first stage relates to the pe- 
riod when even before filing of nomina- 
tion paper a person is contemplating to 
stand or not to stand as a candidate in 
the election (see definition of candidate 
under Section 79 (bi) The second stage 
is reached after filing of the nomination 
paper when law gives a candidate requi- 
site time to withdraw from the candi- 
dature. It is true that the words “to re- 
tire from contes? in the old provision - 
are now deleted and the provision is 
recast by adding the words ^not to with- 
draw" in addition to the words ^to with- 
draw" in the earlier provision. We are, 
however, unable to hold that the expres- 
sion "to withdraw or not to withdraw" 






a candidate are of wide amplitude to in- 
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clude a subsequent withdrawal or- nen- 
withdrawal even at the last stage prior 
to the poll. : 
| 12. We may also consider whe- 
ther deletion of the aforesaid words 
makes any difference under the. scheme 
of the Act. Since purity of elections is 
the most' important object. of the Act, a 
narrow meaning to the word “withdraw” 
to refer only to legal withdrawal under 
Section 87 would defeat the very aim. 
We have, therefore, to give a meanin 
to the word “withdraw” keeping in min 


the object and scheme of the Act with a 


view to effectuate the intention of the 
' legislature to ensure purity in elections; 
else there wil be an absurd position 
where actual ‘withdrawal after the time 
' limit by taking bribe will be free from 
the vice of corrupt practice whereas that 
. |prior to it will not be so. Such an inten- 
tion cannot be attributed to the legisla- 
ture from deletion of the words "retire 
from contest”. The word "withdraw" is 
comprehensive enough to also connote 
"retire from contest”. We are, therefore, 
unable .to or the submission that even 
if the facts alleged be established, there 
can be no corrupt practice within the 
meaning of Section 123 (1) (A) (a) of the 


Act. A 
18. We will therefore,,deal with 
the allegations to.see how far they are 
established on the evidence. We have 
already set out the allegations with regard 
to this issue and the first respondent has 
denied all the allegations. His case is 


that no. bribe was offered nor any pro-. 


mise, made to Malan and in actual fact 
Malan. did not withdraw from the con- 
test and continued to fight the election to 
the end. The solitary witness who claims 


to have been present when the offer of | 


grsdHosHon was.made is Devendra Pal 
ingh (P. W. 20). This witness claims to 
have been one of the workers of the first 
respondent and indeed proposed Shastri's 
nomination. He e nugad his allegiance 
. frõm one party to another, namely, from 
the B. K. D. to the Congress (R) in Sep- 
tember 1971. We are unable to hold 


that the High Court is wrong in not plac-: 


ing reliance upon his evidence. The High 
Court has also found the corroborating 
evidence equally unreliable. Since we 
agree with the appreciation of the evi- 
dence of the witness by the High Court 
-with regard to this charge, we may only 
briefly allude to the other evidence to 
demonstrate its unreliability. Radha 
Raman Dhwaj Prasad Singh (P. W. 21) 
"was examined to support these allega- 


ALR. 


tions. He has been a B. K. D. worker 
since 1969 and he claimed also to be in 
that p on the date (12-12-1971) he 
gave evidence for the appellant. He ad- 
mits.to have worked for the first res- 
ondent in. 1971 election. Although he 
id not depose to the entire episode and 
did not go into the room where the dis- 
cussion: took place with regard to the 
bribe and the promise of a seat in the 
Council, he stated that Malan announced 
that he was withdrawing in favour of 
Shiv Kumar Shastri and told his workers 
to see that Shastri was successful. He 
admits to have taken loan from the Ali- 
garh Co-operative Bank at a time when 
Devendra Pal Singh (P. W. 20) was the 
Chairman of the B He has not re- 
ceived any recovery notice. This witness 
has also changed his loyalty for reasons 
best known to him and cannot be consi- 
dered as a reliable withess in an election 
matter where one may not fail to come 
across truth being sacrificed at the altar 
of political expediency. The next wit- 
ness is Shashi Bhushan (P. W. 32). He 
has been a Member of Parliament since 
1967. He went to Aligarh on 7th March, 
1971, to help the appellant in his elec- 


tion. He met Pooran Singh Malan on 
7th March, 1971, in Aligarh. He asked 
him why he was withdrawing from the 
election since he had read about this in 


an Agra newspaper called "Amarujwala", 
which, however, has not been produced. 
According to his evidence, Malan told 
him that the atmosphere had changed 
since the communal riots and the grand 
alliance which had been supporting him 
was no longer supporting him. He -fur- 
ther stated to this witness that he had 
been promised a seat by Shiv Kumar 
Shastri in the Legislative Council. He 
further stated that he was going to a. 
meeting of Shastri to announce his with- 
drawal. This evidence is absolutely im- 
probable in view of P. W. 2I's statement 
that Malan had announced his withdra- - 
wal on the previous day, viz., 6th March, . 
1971. It is not easy to comprehend why . 
Malan should have at all exposed him- 
self to unsavoury comments and other: 
consequences by stating to this. witness 
in the manner he is alleged to have done. , 
We cannot say that the High Court has 
wrongly rejected the testimony of P. W. 
82. Another witness is Anand Pal (P. W. 
10) who attended, according to him, cer- 
tain meeting at Gordha Bazar on 7th 
March, 1971. He deposed to the effect 
that Kalyan Singh was addressing the 


meeting and Kalyan Singh while address- 
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ing the meeting said, "he had got Pooran . 


Singh Malan to- withdraw", so that all 
Hindus could unite to vote for:a Hindu. 
Shiv Kumar Shastri also. repeated the 
same things.. He said "he was a staunch 
Hindu and they should vote for him and 
he had got.Malan to stand down”. It is 
difficult to believe that the first respon- 
dent would expose himself in such an 
open manner by stating in public that 
"he had got Malan to stand down". This 
was not at all necessary to state. Such 
a serious charge cannot be established 
on mere statement of this kind. Gajendra 
Singh (P. W. 18) is another 
depose about the withdrawal of Malan 
amongst other things. 
of B. K. D. Party and was a polling 


nent of Mrs. Gyatri Devi (wife of Sri: 
C 


aran Singh) in 1987. In 1971 Parlia- 
mentary election he worked for the first 
respondent and yet he went against bim 
to depose against his interest. It is diff- 
cult to place any reliance upon such a 
witness and the High Court has rightly re- 
jected his testimony. Kishan Singh 

. W. 28) also deposed that he was pre- 
sent in a meeting at Iglas on 7th March, 
1971 and he heard Jogendra Pal Singh, 
election agent of the first respondent, 
speaking in the meeting to the effect, 
amongst other things, “that Malan had 
been made to withdraw and votes should 
now go to Shastri who was of Charan 
Singh’s party”. This is not at all direct 


evidence about the allegations which are 


made by. the appellant to support the 
: charge. Ram Das Singh (P. W. 19)'was 
also examined with reference to this 
charge. ` His evidence too is not direct 
on the point and cannot be held to be at 
all help in establishing the charge. On 
the side of the respondents, the allega- 
tions have been denied by Virendra 
Varma (R. W. 7) and also.by Mahendra 
Singh (R. W. 8). In view of the nature 
of the evidence on the side of the appel- 
lant it is not even necessary to refer in 
detail to the respondent's evidence. 

14. A grievance was made by the 
. learned Counsel for the appellant that a 
petition was made by the appellant for 
examination of additional witnesses’ and 
the High Court wrongly rejected the 
same. We find from the order of the 
High Court that the party had been warn- 
ed that “any proposed addition to the 
list of witnesses would have to be justi- 
fied." The High Court found that be- 
yond saying that their names were left 
out “by inadvertence or oversight” no 
other sufficient ground was given by 


witness to ' 


He is a member: 


Mohd. Yunus v. Shivkumar (Goswami, J.) : [Prs. 19-15] — S.C. 1225 


the pA to justify his prayer. We, 
therefore, do not find any justification for 
the grievance on this score. Another 
petition was also filed by the appellant 
on 18th November, 1971, for examination 
of Pooran Singh Malan (respondent No. J 
as a witness. The High Court rejectec 
the prayer on the ground that his name 


- did not figure in the list of witnesses 


supplied on 9th November, 1971. Since 
Malan is a respondent, who on the proof 
of the averments could have been named 
under Section 99, the appellant cannot 
make a grievance for rejection of his pra- 
yer. It is not possible for this Cov 
to interfere with the discretion exercised 
d the learned trial.Judge in a matter 
ike this. . E 
. 15. | We now come to issue No. 7. 
This issue is with, regard to the corrupt 
practice of undue influence under Sec- 
tion 123(2)'of the Act. The allegations 
are that on 7th March, 1971, two days 
before the poll the first respondent 
visited the village of Sapera and after 
collecting a number of Hindus at ‘the 
chaupal of the Sarpanch, Hukum- Singh, 
went, along with them to the Muslim 
qu of the village and by means of 
eats forced the Muslim voters of that 
place to swear by the Quran that they 
would vote for him and not for the ap- 
pn or any other candidate. After 
e Muslims had taken the oath, Shastri 
is alleged to have warned them that if 
n did not act in accordance with the 
oath, they would be in danger of divine 
displeasure. The witnesses examined by 
the appellant for establishing this charge 
are Raghubir Singh (PW 11)  Rafiq 
(PW 14) and Sheodan Singh TENE 15). 
These witnesses are residents of Sapra. 
Both PWs 11 and 15 admit that they are 
supporters of the Congress and wre 
supporting the Congress in the elect’on 
but claim that on account of Shastri's 
visit to the village on 7th March, 1971, 
they turned over to him. Even then they 
have come forward ^to give evidence 
against Shastri in this case. The High 
Court has given cogent reasons for dis- 
carding their testimony and we are un- 
able to take a contrary view. P. W. 14, 
Rafiq, is also undependable. "d 
he spoke about the swearing . by the . 
Quran at the. mosque, he did not know 
the name of the Mulla. He has no opin- 
ion of his own and admitted that when 
asked by Shastri and others he told that 
he would vote “as they directed". Final- 
ly he did not go to vote on the day of 
poll Besides, their statements are satis- 
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` 


7th March, 1971, 


. candidature so that Hindu votes may not. 


. that the 


‘the.-butcher miyan (ie. the 


factorily ‘rebutted by the evidence of the 
first respondent, R. W. 1, Giraj Singh and 
R. W. 8 Hari Singh, the polling agent of 
the first respondent. We are satisfied 
that the High Court has correctly appre- 
ciated the testimony of these witnesses 
with regard to this charge. 

16. We will now deal with issues 
Nos. 8, 8-A, 9, 10 and 1L 
' 17. ~ These issues are interconnect- 
ed and relate to the allegations made in 
paragraphs 29, 30 and 84 of the election 
petition. They refer to a number of 
meetings held at various places, namely, 
Gordha, . Iglas, Jatari, Gabhana and 
Beswa, on 7-3-1971 and 8-3-1971,. at 
which speeches were made either by the 


first respondent or by his agents and sup- 


porters. Since we agree with the conclu- 


. sions reached by the High Court with re- 


gard to the proof of the various allega- 
tions, we do not propose to deal exhaus- 
Bey with the evidence and only make a 
brief reference to some broad features. 
Meeting at Gordha: : 
- 18. The allegations are that on 
in village Gordha in 
the afternoon at weekly bazar, Kalyan 


‘Singh, M. L. A., addressed a huge gather- 


ing in the following terms:— —— 

. 4 "In Aligarh Muslims at the instance 
of the petitioner have chopped off the 
breasts of the Hindu women and have in- 
flicted bodily injuries. Now I ask every 
Hindu who is present in this gathering: 
Are you so shameless to vote for a Mus- 
lim candidate?” He posed a question 
that.you are the descendants of Shivaji 
and Rana Pratap and you should see that 
etitioner) is 
defeated. He also said that for this pur- 
pose only we . got Shri Pooran Singh 
Malan, respondent No. 2, to withdraw his 


be divided and a Muslim candidate may 
not win the election". ' ° 


It is further stated in paragraph 29 of the 
petition that 

“the first respondent was also present 
from the very fertis at the meeting 
and he also addressed the gathering sup- 
porting Kalyan Singh and requested them 
to vote for him as he was a Hindu and 
should not vote for the peti- 
tioner who was a Muslim butcher, whose 
members of the community — butchered 
the innocent Hindus and looted their pro- 
perties in Aligarh city". 
To establish the charge the appellant 
examined Kesho Deo Haryana (P. W. 6), 
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Khacheru Lal (P. W. 8) Subedar Singh 

. W. 9) and Anand Pal (P. W. 10). The 

respondent examined himself (P. W. 

14, Nem Singh Chauhan (R. W. 5) and 
Jaipal Singh (R. W. 6). 

19. P. W. 6 (Kesho Deo Haryana): 

He is a counting agent of the appellant 

and was working for hi He is a Con- 


` gress (R) worker. He does not belong to 


Gordha village. He went there for pro- 
preunda work for the appellant. Though 
e claims that he was present at the meet- 


.ing held at Gordha on 7th March, 1971, 
. and that offensive speeches were made by 


Kalyan Singh and the first respondent at 
the meeting, he deposed to the following 
effect. — i - 

. “I sent no written report about the 
speeches to the authorities. I made no 
written report to any one. I merely re- 
ported orally to our President. .... He 
made a note in a file." 

Such a file was not produced to corrobo- 
rate his testimony. 

20. P. W. 8 (Khacheru L He 
does not belong to Gordha; his village is 
two miles from Gordha. He states that 
there is à Sunday market in Gordha and 
that he attended the meeting held there 
on 7-3-1971. He did not attend any other 
meeting. He has further stated that he 
does not know how many candidates 
were contesting the election. He even 
does not know which party Pooran Singh 
Malan, respondent. No. 2, was represent- 
ing, though he alleges that Kalyan Singh 
in his speech at the said meeting, inter 
alia, said “he had got Malan to with- 
draw”. He could not also name the par- 
ties whose representatives had gone to 
his village in connection with votes; nor. 
could he give the name of any one who 
went there to carry on | propaganda. : 

. 281. PW. 9S ar Singh): He ' 
states that he attended meetings at Kashi- | 
pur Power House and at Nawala, but 
could not remember the dates of these 
meetings. Although he stated that only 
Bir Pal Singh made a speech at the Kashi- 
pur meeting, he could not reproduce what 
Bir Pal Singh had said in the course of 
his speech. He gave the same pattern 
of evidence with regard to the Nawala 
meeting and could not give any idea 
about the speech that Kesho Deo Har-. 
yana made there. He did not make any 
notes of the speeches at Gordha meeting 
and did not report to any.one about it. 

22. P. W. 10 (Anand Pal) He 
states that he made no written report 
about the Gordha meeting, nor did he 
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make any notes about the meeting. He 
was asked by Babu Lal former Chair- 
man of the Municipal Board of Aligarh 
and an active Congress ) worker, to 
give evidence. He gave him his ticket 
at the railway station and told him that 
he could stay in the Congress office. 

28. These allegations have been 
denied by R. W. 14 (the first respondent), 
R. W. 5 (Nem Singh Chauhan) and R. W. 
6 (Jaipal Singh) as will appear from their 
evidence which we have closely exa- 
mined. 

Meeting at Iglas: ; 

24. The appeliants case is that a 
meeting was held at Iglas at the Jawahar 
Inter College at 8.00 A. M. on March 7, 
1971. He examined Gajendra Sin 
(P. W. 18) and Ram Das Singh (P. W. 19), 
Kishan Singh (P. W. 23) and Brij Lal 
Sharma (P. W. 81) P. Ws. 18 and 19 
were the active workers of the B. K. D. 
party yet they deposed that on Rearing 
the allegations against Yunus Saleem an 
the Muslims of Aligarh they changed 
their minds and worked day.and night 
for the success of the first respondent. 
Even at the time of giving evidence they 
claimed to be in favour of the B. K. D. 
party, yet came forward to give evidence 
against the successful B. K. D. candidate. 
Kishan Singh (P. W. 23) is a member of 
the Aligarh District Congress Committee 
and claims to have gone to the meeting 
organised by the rival party im order to 
find out what was being said. He, how- 
ever, made no report about the unlawful 
propaganda being carried on at this meet- 
. ing to the election authorities. He was 
conscious that this meeting held within 
48 hours of the time fixed for the closing 
of the poll was an’ illegal one, yet he 
made no report to the authorities about 
this. Brij Lal Sharma (P. W. 81) is also a 
supporter of the Congress (R). Even he 
did not make any report to any one about 
- what he had heard in the meeting. The 
High Court has observed that "the wn- 
reliability of the petitioner's allegations 
regarding this alleged  Iglas meeting 
stands further more revealed by the dis- 
crepancy between the testimony of these 
witnesses and the details given in the 
statement of further particulars filed 
by the petitioner on 26-8-71.” It is also 
disclosed in the further particulars “that 
among those who addressed the meeting 
held in I at 8.00 P.M. on 7-3-1971 
was Chaudhary Charan Singh, but none 
of four witnesses deposes to Chaudhary 
Charan Singh’s pcos in the meet- 
ing and from the statement of Brij Lal 
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Sharma it is clear that Chaudhary Charan 
Singh did not attend it”. f 
As against this, we have the evidence of 
Ramesh Chandra (R. W. 10) and Viren- 
Varma (R. W. 7) whe de- 
osed denying the allegations. Viren- 
da Varma’ (R. W. 7) who was then the 
Home Minister of U. P. frankly admitted 
that he had been to Iglas on 7-3-1971 in 
order to meet the B. K. D. workers of 
those places and not to hold any public 
meeting or to make any electioneerin 
speeches. The High Court has accepte 
his testimony and we have no reason to 
disagree with the conclusions reached by 
the High Court with regard to these alle- 
gaton: being .not established against the 
t respondent. = ES 
Meetings at Jatari, Gabhana and : 


Beswa: 

25. It is alsó alleged in the fur- 
ther particulars filled by the appellant in 
the High Court on 26-8-1971 that a meet- 
ing was held at Jatari at 10.00 A. M. on 
7-8-1971. The appellant examined Bed . 
Vir Singh (P. W. 16) and Govardhan 
Singh (P. W. 17) to establish the allega- 
tions with regard to the speeches made 
by Mahendra Singh (R. W. 8), Yogendra 
Pal Singh and Virendra Verma (R. W. 7). 
There was also another meeting at Ga- 


bhana village at 11.00. A. M. on 8-8-1971 


at which speeches were said to have been 
made by the first respondent and Pra- 
kash Vir Shastri, General Secretary of the 
B. K. D. The appellant’s witnesses with 
regard to this meeting are Raj' Kumar 
Singh (P. W. 24), Ombir Singh (P. W. 25), 
Chetanya Raj Singh (P. W. 26) and Dev 
Dutta Bhardwaj (P. W. 29) To refute 
allegations made by these witnesses, the 
first respondent examined himself (R. W. 
14), Jodh Pal Singh (R. W. 11) and Raghu- 
nath Prasad Sharma (R. W. 12). A meet-. 
ing was also held, according to the appel- 
lant, in the village of Beswa on 8-3-1971 
at 12.80 P. M. at which Pooran Singh 
Malan, Yogendra Pal Singh and Virendra 
Varma are said to have made objection- 
able speeches. Evidence was led by 
the appellant with regard to this meeting 
by examining Radha Raman Dhwaj Pra- 
sad Singh (P. W. 21) and Harcharan Lal 


(P. W. 22). Virendra Varma (R. W. 7) 
and Virendra Singh (R. W. 9) denied the 
allegations. The first respondent also 


produced rebutting evidence with regard 
to each of these alleged meetings. 


38. We have examined the  evi- 
dence in regard to each of the aforesaid 
meetings, The High Court after a cor- 


id - 
4 


t 


~ rect appreciation of the evidence led by d 


tne appellant came to the conclusion that 
, thé evidence produced ^ by the respon- 
dent has to be preferred and held that 


allegations and imputations alleged to’ 


have been made in these meetings were 
' not established. We have been taken 
through the evidence by the learned 
* Counsel for the appellant and we are un- 


‘able to hold that another view with re- .. 


: gard to the oral testimony of the appel- 

ants side is even possible in this case. 

. Although we have referred to the evi- 

dence with regard to two meetings ear- 

lier in the judgment, we do not propose 

^ to restate the evidence and the improba- 

bilities again since we are in complete 

-agreement with the conclusions ‘with 're- 

.gard to all these charges reached by the 
"High Court. . en 

. 97. In view of the nature .of the 

. evidence led by the appellant with regard 

to these meetings and its refutation by 


the witnesses of the first respondent, we 


“have no reason to differ from the High 
' Courts. conclusion that the allegations 
have “not been established. 


. 98. In the. matter of appreciation 
‘lof oral-testimony in an election dispute, 
this court in an appeal under Section 116A 
.|must have convincing and clinching rea- 
"sons to take a contrary view from that of 
the High Court. It is not enough that 
another view is merely possible to take 
on the oral evidence. Strict proof of the 
allegations is called for and the High 
Court has, in our opinion, rightly declin- 
ed to accept the oral evidence of the ap- 
pellants side and rightly preferred that 
of the respondents side. We do not feel 
at all justified in this case to take a con- 
trary view. We,. therefore, hold that 
.issues Nos. 8, 8A, 9, 10 and ll are cor- 
rectly decided by the High Court. We 
have no hesitation to hold that the elec- 
tion petition was- rightly dismissed. As 
for Issue No. 12, it is 
issue and in the view we have taken in 
the foregoing discussion it was rightly 
decided against the appellant. We hold 
that no corrupt practice has been proved 
. to have been committed: by the first res- 
ndent under Section 193-(1) (2), (3), 

8-A) and (4) of the Act. ` 

29. In 
and is dismissed with costs. 

Appeal dismissed. 
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a consequential . 


the result the appeal fails. 
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‘Nawab Ali, Appellant v. The State of 
_U. P., Respondent, 


Criminal Appeal No. 20 of 1971, D/- 
22-3-1974. 


Index Note: — (A) Penal Code (1860), . 
Section 149 — Offence committed by un- ` 
lawful assembly — Accused who has left 
the place and thus ceased to be member 
of assembly prior to commission of of- 
fence is not vicariously liable. 

Brief Note: — (A) To hold a person 
vicariously liable for the acts of an un- 
lawful assembly it must be shown that he 
was a member of the unlawful assembI 


, at the time of the commission of the of- 


fence. If the person concerned goes 
away and ceases to be a member of the 
unlawful assembly before the commis- 
sion of the offence, no vicarious liability 
can be fastened upon him under Sec. 149 
because of any subsequent act done by 
the other members of the unlawful as- 
sembly, Decision of All (H. C.), Revers- 
ed, (Para 12) 

The Judgment of the Court was deli- 
vered by 

KHANNA, J.:— Nawab Ali and six 
others including his two sons Naim Khan 
and Azim Khan were convicted by learn- 
ed Sessions Judge Bahraich under Sec- 
tion 302, read with Section 149, Indian 
Penal Code, Section 328 read with Sec- 
tion 149, Indian Penal Code, Section 147, 
Section 842 and Section 864, Indian Penal 
-Code. Each of the seven. accused was 
sentenced to undergo imprisonment for 
life for the offence under Section 302 
read with Section 149, Indian Penal 
Code. Lesser sentences of imprisonment 
_were awarded for the other offences. Ap- 
peal filed by the seven accused was dis- 
missed by the Allahabad High Court. 
Nawab Al alone then came up in appeal 
„to this Court by special leave. The leave 
was, however, restricted to the question 
of conviction of the appellant for the of- 
fence under Section 302 read with Sec. 
tion 149, Indian Penal Code. 


2. The case of the. prosecution is 
.that there was long standing enmity be- 
tween the seven accused, who are related 
to each other, and Abdul Hamid Khan. 
Disputes had arisen between the parties 
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in connection with some land belonging 


to Sarju Devi and the parties had been 
involved in civil and criminal litigation. 

3. Abdul Hamid Khan deceased 
and the accused belong to village Gulal- 
purwa. On the evening of June 17, 1967, 
it is stated, Abdul Hamid Khan went to 
the house of his co-villager Bahao Khan 
- (P. W. B), because the two 
have a talk in connection with a case 
pending before the Commissioner. Abdul 
Hamid Khan accompanied by Puttan 


Khan. (P. W. 7) left the house of Bahao. 
Khan at about 10 p. m. When the two’ 


reached near the house of Siddiq, the 
seven accused armed with lathis emerged 
and attacked Abdul Hamid Khan and his 
companion. Puttan Khan ran away and, 
while doing so, raised alarm. Abdul 
Hamid Khan was given lathi.blows and 
was apprehended. The accused then lift- 
ed Abdul Hamid Khan and carried -him 
to the house of Mohd. Shafi accused. 
: Alarm raised by Abdul Hamid Khan and 
Puttan Khan attracted Maiku ‘Khan 
(P. W. 1) Nasir Khan (P. W. 3), Hafeez- 


- ulla (P. W. 4) and some others including 


Rahim Khan: Rahim Khan tried to inter- 
vene but he too was given lathi blows. 
After taking Abdul Hamid Khan inside 
the house of Mohd. Shafi, the accused 
‘closed the door of the house. Attempt 
was made by those present to get the 
door of the house opened. Six of the 
accused then emerged from the house 
armed with lathis and threatened those 
present to go away and that otherwise 
they too would be assaulted. The accus- 
ed thereafter went back to the house and 
closed the door. Those present outside 
continued to stay there. : 


4. Maiku Khan (P. W. 1) who is 
nephew of Abdul Hamid Khan, in the 
meantime, rushed to his house and from 
there proceeded on his cycle to ‘police 
station Nanpara, at a distance of three 
miles from the place of occurrence. Re- 

ort Ka 1 was lodged at the police station 
by Maiku Khan at 11.05 p. m. . 

5. | Inspector Yeshwant Singh ac- 
companied by some constables imme- 
diately proceeded to the place of occur- 
rence and arrived there about half an 
after mid-night. The Inspector found a 
number of persons present outside the 
house of Mohd. Shafi. The door of the 
house of Mohd. Shafi had been chained 
from outside and the mother of Mohd. 
Shafi was sitting.there. The Inspector got 
the door opened: On going inside, the 
Inspector found the dead body of Abdul 
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Hamid Khan lying in the verandah of the. ` 
house. Six of the accused were present 
inside the house. Nawab Ali appellant _ 
was, however, not present there. 

. 6. - The case -of the prosecution 
further is that Nawab Ali had slipped 
away at the time the accused had*emerg- 
_ed out of the house. The six accused pre- 
sent inside the house were taken , into 
custody. On the following morning the . 
Inspector prepared the inquest report 
and sent the dead body to the mortuary. 
Post-mortem examination on the dead 
body was performed by Dr. J. B. Singh 
at Bahraich on June 18, 1967, at 3 p. m. 

7. Nawab Ali appellant surren- 
dered himself in court on June 23, 1967, 
He was thereafter put under arrest. ` 

8. At the.-trial Nawab Ali appel- 
lant, with whom We are concerned, de- 
nied the prosecution allegations about his 
complicity and stated that he had been 
falsely involved in this case because of 
enmity with Puttan Khan. ' 

9. The trial Court and the High 
Court accepted the prosecution case and 
cenvicted the gored as above. 

10. It has not been disputed be- 

.fore us that Abdul Hamid Khan was the 
victim of a murderous assault. Dr. J. B. 
Singh, who ‘performed the post mortem 
examination on the dead body of the de- 
ceased, found 10 injuries caused with 
blunt weapon on the body. The doctor 


found that the brain, larynx, trachea, 
lungs, intestine, pancreas, spleen and 
kidney were congested. Rings of the 


trachea and hyoid bone were fractured. 
Blood was found in.the tissues of the 
neck. Death was due to asphyxia as a 
result of strangulation of the neck. 

1l. The short question , which 
arises for determinatión?in this appeal is 
whether the appellant is guilty of the of- 

"fence under Section 302 read with. Sec- 
tion 149, Indian Penal Code. So far às 
this question is concerned, we find that 
it is in the evidence of Nasir Khan (P. W. 
2 that when he and others rushed to 

e house of Mohd. Shafi on hearing 

, all the accused except Rouf came 
out of the house armed with lathis and 
thereatened those present to go away. Five 
out of the six accused who had come 
out then went inside the house. Nawab 
Ali, however, did not go inside the 
house. Nasir Khan and others present 
there then surrounded the house of 
Mohd. Shafi and remained there till the 
arrival of the police. The Police Inspec- 

- tor, who got the door of the house open- 
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ed, found ‘only six of the accused present 


there.. The appellant was not among 
those six accused. It can, therefore, be 
said that the appellant was inside the 
house of Mohd. Shafi only for a very 
short time and thereafter he left that 
place. There is no evidence on the re- 
cord to show that Abdul Hamid Khan 
was stringulated before Nawab Ali appel- 
lant left the house of Mohd. Shafi. In- 
deed, there is nothing to rule out the pos- 
sibility of Abdul Hamid Khan havin 
been strangulated after Nawab Ali ha 
left the house of Mohd. Shafi and had 
thus ceased to be a member of the un- 
lawful assembly. No liability, in our 
opinion, can be fastened upon Nawab Ali 
for anything done by the members of the 
unlawful assembly after he had left the 
-house of Mohd. Shafi and had thus ceased 
to be a member of the unlawful assem- 
bly. : i: 
19. According to Section 149, 
dian Penal Code, if an offence is com- 








commission of the offence. If the person 
concerned goes away and ceases to be a 
member of the unlawful assembly before 


the. commission of the offence, no vica- 


Appeal allowed. 
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P. K. GOSWAMI AND 
R. S. SARKARIA, JJ. 
` Uttam Singh, Appellant v. The State 
(Delhi Administration), Respondent. 

Criminal Appeal No. 49 of 1974, D/- 
21-3-1974. 

Index Note: — (A) Penal Code (1560), 
Section 292 — Sale of playing cards with 
obscene pictures — Punishment. (X-Ref:— 
Probation of Offenders Act (1958), Sec- 
tion 4) 

Brief Note (A):— Offences of cor- 
rupting the internal fabric of the mind 
have got to be treated on the same foot- 
ing as the cases of food adulterators. 
Leniency cannot be shown by the court 


in matter of ishment. Decision of 
Delhi H. C. affirmed. (Para 6) 
The intention of the legislature is . 


made clear by amending Section 292 in 
1969 not to deal with such types lenient- 
ly. In view of the fact that the accused 
was married and was 30 years of age and 
in view of the potential danger of the 
accused's activity in that nefarious trade 
affecting the morals of society particu- 
larly of the young it was held t he 
could not be released under Section 4 
of the Probation of Offenders Act. 
(Paras 4, 6) 
The Judgment of the Court was deli- 
vered by 


GOSWAMI, J:— This appeal by 
special leave is limited only to the ques- 
tion of sentence in a conviction of the 
accused-appellant under Section 292, 
Indian Penal Code. The accused has a 
shop at Kishan Ganj, Delhi It is no 
more in controversy that on Ist February, 
1972, the accused sold a packet of play- 
ing cards portraying on the reverse 
luridly obscene naked pictures of men 
and women in pornographic sexual 
postures to P. W. 1. This sale was ar- 
ranged by the police Sub-inspector 
(P. W. 4) on receipt of secret.information 
about the accused uttering these obscene 
pictures. On getting a signal from the 
purchaser a raid was made in the accus- 
ed’s shop when two more packets of 
such obscene cards were also recovered in 
addition to the packet already sold to 
P. W. 1. The ten-rupee note, which was 
the price of the said set of playing cards 
and which had been earlier given by the 
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oe from the person of the accus- 
2, At the trial the ‘accused was 


convicted under Section 292, Indian Penal - 


Code and sentenced to six months’ rigo- 
rous imprisonment and to a fine of Rupees 
500/-, in default further rigorous impri- 
sonment for three months. The High 
Couxt affirmed the conviction as well as 
the sentence. Hence this appeal . ^ - 

8. . The learned Counsel for the 
appellant submits that the sentence is 
very severe on the ground that only one 
single sale has been established in this 
case and also only three packets of cards 
were recovered from the accused. He 
further submits that the accused is en- 
titled to be released on probation under 
Section 4 of the Probation of Offenders 
Act, 1958. 

4. ` Since obscenity of the playing 
cards recovered from the accused is not 
challenged and for the matter of that the 
conviction under Section 292, Indian 
Penal Code, it is necessary even for the 
purpose of appreciarng the submission on 
the ground o 


keep in mind what is interdicted under 
the. law. Section 292 (1) reads as fol- 
lows:— £ 

292 Ys "For the purposes of sub- 
section (2), a book, pamphlet, paper, writ- 
ing, drawing, painting, representation or 
figure or any other object, shall be deem- 
ed to be obscene if it is lascivious or ap- 
peals to the prurient interest or if its 
effect, or (where it comprises two. or 
more items) the effect. of any one of its 
items, is, if taken as a whole, such as to 
tend to deprave and corrupt persons who 
are likely, having regard to all relevant 
circumstances, to read, see or hear the 
matter contained or embodied in it." 
Sub-section (2) of Section 202 is the penal 
.provision which runs as follows:— : 

292 (2): "Whoever—  - 

sells, lets to hire, distributes, public- 
ly exhibits or in any manner puts into 
circulation, or for oses of sale, hire, 
distribution, Dublis exhibition or circula- 
tion, makes, produces or has in his pos- 


session any obscene book, pamphlet, . 


paper, drawing, painting, representation 
or figure or any other obscene object 
whatsoever ........ 
x x x x 
Shall be punished on first conviction 
with imprisonment of either description 


. Uttam Singh v. The State (Goswami J.) . 
Sub-inspector to P. W. 1; was also re 


sentence to read the defi- . 
nition of obscenity under that section to 


. easy prey to these 


. of havin 
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for a term which may extend to .two 
years, and with fine which may extend 
two thousand rupees, and, in the event 
of a second or subsequent conviction, 
with: imprisonment of either description 
for a term which may extend to five years, 
and also with fine which may extend 'to 
five thousand rupees”. oF 
There are certain exceptions to this sec- 
tion with which we are not concerned. 
This section was amended by Act XXXVI 
of 1969 when apart from enlarging the 
scope of the exceptions, the penalty was 
enhanced which was earlier upto three 
months or with fine of’ with both. By 
the amendment a dichotomy of- penal 
treatment was introduced for.dealing with 
the first offenders and the subsequent of- 
fenders. In the case of even a cons 
viction the accused shall be pupished 
with. imprisonment of either description 
for a term which may extend to two 
years and with fine which may extend to _ 
two thousand rupees. The intention of| 
the legislature is, therefore, made clear 
by the amendment in 1969 in:sdealing 
with this type of offences which corrupt 
the minds of people to whom these ob; 
jectionable things can -easily reach and it 
need not be emphasised that the corrupt-l 
ing influence of these pictures is more 


‘likely to be upon the younger generation 


who has got to be protected from being 
libidinous appeals 
upon which this illicit trade is bused. We 
are, therefore. not prepared to accept the 
sumbission of the. learned Coünsel to 
deal with the accused leniently in: this 
case. 
: 0. | With regard to the plea of the 
earned Counsel on the score of Section 4 
of the Probation of Offenders Act, we 
may read the section: `- : 
, 4 (D: Power of court to release cer- 
tain offenders on probation of good con- 
duct.— “When any person is found guilty 
committed an offence not 
hable with death or imprisonment . 
r life and the Court by which the per- 
son is found guilty is of opinion that, hav- 
ing regard to the circumstances of the 
case including the nature of the offence 
and the character of the offender, it is 


expedient to release him on probation of l 


kood conduct, then, notwithstanding any- 
ing contained in any. other law for the 
time being in force, the Court may, in- 
stead of sentencing him at once to any 


E punishment, direct that he be released on 


is entering into a bond, with or with- 
out sureties, to appear and receive sen- 


+ 
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tence when called upon during such pe- 
riod,. not exceeding three years, as the 
Court may direct, and in the meantime 
to keep the peace and be of good be- 
haviour’. -> z 
EM X x x x 
* ø” The accused is married and is 
said to be 86 years of age. Having re- 
ard-to the circumstances of the case and 
e nature of the offence. and the poten- 
tial danger of the accused’s activity in 
.this nefarious trade affecting the morals 
of society particularly.of the young, we 
are not rpm to release under 
. Section 4 of the Probation of Offenders 
ct. These offences of corrupting the 
internal fabric of the mind have got to 
je treated on the same footing as the 
cases of food adultrators and we are not. 
j prepared to show any leniency. The ap- 
peal is, therefore, rejected. The accused 
shall surrender to his bail to serve the 


sentence. : . 
"s m Appeal dismissed. 
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. Index Note: — (A) M. P. Prathamik, 
Middle School Tatha Madhamik Shiksha 
(Pathya Pustakon Sambandhi) Vyavastha 
Adhiniyam (13. of 1973) Section 4 — 
Power of State Govermment to prescribe 
text books for Schools under Article 162 
prior to the Act of 1073. (X-Ref:— Con- 
Stitution of. India, Articles 162, 19 (1) (g) 
and Sch. 7, List 2, Entry 11). 


Brief Note: — (A) At a time when 
there was no statutory provision like Sec- 
tion 4 D of the M. P. Act which em- 
powered the State Government to ‘pres- 
cribe any text books for Schools, the 
Government could prescribe the books 
under its executive power under Article 
162 of Constitution. The executive power 
of the State Government. under Art. 162 
extends to all matters. with respect to 


which the State Legislature has power to . 


. make laws and since education is a sub- 


`: CR/DR/B259/74]MV] 


` vastha A 


of M. P. A. I. R. 


ject which falls within entry 1] of List II 
of the Seventh Schedule to the Constitu- 
tion, the State Government could appar- 
ently in exercise of its executive power 
prescribe text books, provided that in do- 
ing so it did not trench on the rights of 
any person. AIR 1955 SC 549; AIR 1978 
SC 106 and AIR 1967 SC 1170, Rel. on. 
a (Para 10) 
No publisher has any right to insist 
that any of his books should be accepted 
as text books by the State Government. 
He has merely a chance or prospect of 
any or some of his books- being approved 
as text books. Such chances are inci- 
dental to all trade or business and there - 
can be no infringement of any right if 
such chances are taken away by the Gov- 
ernment by prescribing text books pub- . 
lished by the Text Books Corporation.’ 
(Para 11) 


Similar would be the result if the 
State Government instead of prescribing 
text books under Article 162 does so 
under statutory power such as Section 
.4(1) of the Act. Right of person unde 
Article 19(1) (g) is not infrmged if his 
books are not prescribed. (Para 20) 
Index Note:— (B) M. P. Prathamik, | 
Middle School Tatha Madhyamik Shik- 
sha (Pathya Pustakon -Sambandhi) Vya- 
dhini iyam. (18 of 1973) Section 
4(1) — Power of State Government to 
prescribe text books is not arbitrary or 
‘uncontrolled — Section not violative of 
Article 14. (X-Ref: Constitution of 
India Art. 14) i 
Brief Note:— (B) Section 4 (1) does 
not vest an arbitrary uncontrolled discre- 
tion in the State Government to select 
and prescribe such text books as it likes 
irrespective of their merit and quality. 
The object or purpose for which the 
power to select and prescribe text books 
is conferred on the State Government is 
to ensure uniformity of standard and ex- 
cellence in instruction which can be ac- 
hieved only if standardised text books of. 
high quality and merit are used in the 
schools. This object or purpose furnish- 
es guidance to the State Govérnment in 
exercising its power of selecting and ` 
prescribing text books. ` The power to 
select and prescribe text books is. thus not 
an unguided and unfettered power which 
leaves it free to the State Government to 
select and prescribe such text books as it 
may wantonly or capriciously please but 
it is-a power which is confined and em- 
banked within limits by the object and 
purpose for which it is conferred. ‘The 
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State Government cannot, therefore, act 
arbitrarily or capriciously in selecting or 
prescribing text books but it has to exer- 
cise this power in the light of the policy 
or principle that the best possible text 
books, possessing the highest degree of 
merit and quality, should be made avail- 


able to the students. This standard or. 


criterion, gatherable from the object 
and purpose of the Statute, controls and 
regulates the exercise of the power by the 
State Government and it is by ‘reference 
to this yard-stick — that.the exercise of 
the power by the State Government is 
canalised and kept within bounds. If the 
State Government in selecting and pres- 
cribing text books does not follow this 
standard or criterion, the prescription of 
text books made by the State Govern- 
ment, and not Section 4, sub-section (1), 
would be liable to be condemned as in- 
valid. í (Paras 21, 28) 


Index Note: — (C) M. P. Prathamik, 
Middle School Tatha Madhyamik Shiksha 
(Pathya Pustakon Sambandhi) Vyavastha 
Adhiniyam (19 of 1978), Section 4 (1), 
Proviso — Prescription of text books 
Prior consultation with Board mandatory. 


Brief Note: — (C) Notification issu- 
ed by State Government prescribing text 
books, where there is no prior consulta- 
tion with the Education Board is invalid. 

i ; (Para 24) 


There is nothing in the Act or in the 
regulations which provides that the power 
of the Board to recommend or give ad- 
vice in relation to text books to the State 
Government which power is necessarily 
by implication conferred on the Board 
under Section 4, sub-section (1) Proviso 
shall be exercisable by the Chairman so 
that consultation with the Chairman 
would be tantamount to consultation with 
the Board. If any power or function of 
the Board is intended to be made ezer- 
cisable by the Chairman, that. can only 
be doné through the mechanism of the 
Regulations. ‘The Board cannot, by a 
resolution passed at a general meeting, 
authorise the Chairman to exercise a par- 
ticular power or function entrusted to the 
Board. (Para 17) 


Index Note: — (D) M. P. Prathamik, 
Middle School Tatha Madhyamik Shiksha 
(Pathya Pustakon Sambandhi) Vyavastha 
Adhiniyam (18 of 1973), Section 4 (1) — 
Prescription of text books on languages 
— Notification issued by Board and not 
Government — Notification is ineffective. 
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Brief Note:— (D) The power to pres- - 
cribe courses of instruction in languages 
does not require for its effectual exercise 
prescription of text books and the power 
cannot be read 
by necessary implication in the power to 
prescribe courses of instruction. 

(Para 18) 


Tt is, therefore, clear, and this con- 
clusion can hardly be disputed, that the 
prescripHon of text books on languages 
was outside the power.of the Board and 
hence it was ultra vires and had no bind- 
ing effect which would oblige the schools 
to use only these text books and no 
Others. These text books could not in the 
circumstances be said to be prescribed by 
the Board, nor could they be said to be 


- "in force’ immediately before the appoint- 


ed day so as to attract the applicability 
of Section 4, sub-s. (2), and they could 
not claim the status of prescribed’ text 
books under Section 4, sub-s. (2). These 
text books could not also be regarded as 
text books prescribed under Section 4, 
sub-sec. (1) on the basis of the notifica- 
tion dated 28th March, 1973. It is only 
the State Government and not the Board, 
which is given power under Section 4, 
sub-s. (1) to prescribe text books, and 
therefore, the notification dated 28th 
March, 1978, which was issued by the 


Board and not by the State Government 


was futile and ineffectual and did not 
have the effect of prescribing these text 
books under Section 4, sub-s. (1). These 
text books could not, therefore, be re- 
garded as text books prescribed under 
sub-s. (1) or referred to in sub-s. © of 
Section 4 and in the circumstarices there 


Was no obligation on the approved and 


recognized schools to use only these text 
books and no others under sub-sec. (8) of 
Section 4. I4 (Para 14) 
Cases Referred: Chronological Paras 
AIR 1978 SC 106 = (1972) 2 SCC 788, 

eet Coleman and Co. v. Union of 


J0 

AIR 1967 SC 1170 — (1967) 9 SCR 454, 
State of M. P. v.. Thakur Bharat 
Singh 10 
AIR 1961 SC 1602 = (1962) 2 SCR 125, 
Jyoti Pershad v. Administrator for 
Union Territory of Delhi 21 
AIR 1961 SC 1881 = (1982) 1 SCR 422, 
oo Cotton Mills v. State of 


;o a 16 
AIR 1956 SC 44 = (1955) 2 SCR 995, 
Matajog Dobay v. H. C. Bhari 22 
AIR 1955 SC 549 = (1955) 2 SCR 995, 
Ram Jawaya v. State of Punjab “0, 11, - 

` 20 
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250 US 616, Abrams v. United States . 23 


The Judgment of the Court. was deli- 
-vered by ; 3 


BHAGWATI, J.:— The petitioner 
carries on business of printing, publish- 
ing and selling text books for use in Pri- 
mary, Middle Schools and Higher Secon- 
dary classes in schools in the State of 
Madhya Pradesh. On Ist November, 
: 1956, as a result of the reorganization of 
States under the States Reorganization 
Act, 1956, a new State of Madhya Pra- 
desh was formed comprising of the terri- 
tories of the existing State of Madhya 
Pradesh known as Mahakoshal area, the 
territories of the. existing State of Madhya 
Bharat, excludin Sunal Tappa, Sironj 
Sub-Division of Kotah District in the 
existing State of Rajasthan and the terri- 
tories of the existing States of Bhopal 
and Vindhya Pradesh. We are concern- 
ed in this petition mainly with Mahako- 
shal and Madhya Bharat regions of the 
State of Madhya Pradesh and we shall, 
. therefore, so far as any reference to the 
position obtaining prior to the reorgani- 
sation of the States is concerned, confine 
our attention only to those two régions. 
‘The school education in the State of 
.Madhya Pradesh, and prior to the reor- 
ganization of the States, in the Mahako- 
shal and Madhya Bharat regions, has al- 
ways been divided structurally in three 
stages, namely, Primary, Middle school 
and Higher Secondary. Primary educa- 
tion consists of classes I tb V, Middle 
school, of classes VI to VIII and Higher 
Secondary, of classes IX to XI. ` Primary 
- and Middle school education may be con- 
sidered together, for, barring a short pe- 
riod upto the enactment of the Madhya 
Pradesh Secondary Education Act, 1959 
(hereinafter referred to as the Act: of 
1959), when Middle school education was 
clubbed together with Higher Secondary 
education and was treated differently 
from Primary education, Middle School 
Education has always been treated on the 
same basis as Primary Education in con- 
trast to Higher Secondary Education, Tt is 
` not necessary for the purpose of the pre- 
sent petition to trace the history of the 
regulation of Primary and Middle School 
Education from the inception. It would 
: be suffcient to state that Primary Edu- 
cation at all times and Middle School 
Education, so far as Mahakoshal region 
is concerned, after the enactment of the 
Act of 1959, and in other regions even 
before that time, were regulated by the 
State Government. The State Govern- 
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ment prescribed the courses of instruc- 
tion and syllabi for all classes of Primary 
and Middle School Education and they . 
were followed not only by Government 
Schools but also by, private schools, not 
because of any statutory authority, but 
because most of the private schools de- 
pended on grant-in-aid from the State 
Government and unless the courses of 
instruction and syllabi prescribed by the 
State Government were followed by them, 
they would not be recognized by the 
Board of Secondary Education so as to be 
able to present their students for the 
examination to be held by the Board a 
sine qua non for admission to a Univer- 
Sity — unless their Primary and Middle 
School sections were recognized by the 
State Government. So far as the text 
books for use in Primary and Middle 
School classes were concerned, the State 
Government prescribed 29 text books 
printed and published by it on different 
subjects for use in different classes. There 
was, of course, no statutory provision under 
which these 29 text books could be pres- 
cribed by the State Government and the: 
prescription of these 29 text books had, 
therefore, no statutory authority but pri- 
vate schools, no less than Government 
Schools, accepted these 99 text books be- 
cause non-acceptance would have involv- 
ed stoppage of grant-in-aid from the State 
Government. In the meantime a Society 
called the Madhya Pradesh Pathya Pus- 
tak Rachna Avam Shaikshinik Anusandhan 
Nigam (hereinafter referred to as the 
Text Books Corporation) was formed by 


, the State Government for the purpose ‘of 


carrying on the work of printing, publish- 
ing and distributing text books for use 
in the Primary and Middle School classes 
in the State of Madhya Pradesh. The 
Minister incharge of the portfolio of edu- 
cation was an ex-officio Chairman of the 
Text Books Corpn., while some officers of 
the Government connected with the Edu- 
cation Department were ex-officio mem- 
bers along with certain other non-official 
members nominated by the State Govern- 
ment. The Text Books Corporation was 
registered under ‘the Madhya Pradesh So- 
cieties Act, 1959 and according to the 
provisions of that Act, it was to function 
on a no profit — no loss basis. The ini- 
tial resources of the Text Books Corpora- 
tion were provided by the State Gov- 
ernment by giving a Ioan of Rs. 15 lacs 
for the purpose of enabling it to com- 
mence its operations. The Text Books 
Corporation was by its very constitution 
controlled by the State Government and 
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it was intended to function as an agency 
of the State Government. The work of 
rinting and publishing of text books was, 
owever, not commenced immediately 
by the Text Books Corporation and un- 
til the end of the academic year 1970-71, 
the aforesaid 29 text books printed and 
published by the State Government con- 
tinued to be prescribed, and used in the 
Primary and Middle school classes. 


2. There was, however, a change 
in the courses of instruction and syllabi 
in some of the subjects from the academia 
year 1971-72. The State Government by 
a notification dated 18th May, 1971. pres- 
cribed improved courses of instruction 
and syllabi im certain subjects to be 
followed from the. academic year 1971-72 
and directed that so far as courses of ins- 
truction and syllabi in the other subjects 
were concerned, they should continue to 
be the same as in the previous academic 
year 1970-71. 'The aforesaid 29 text books 
printed and published by the State 
Government, not being in accordance 
with the new courses of instruction and 
Syllabi so prescribed, were rendered use- 
less and in their place, new text books 
had to be brouglit out which would be in 
conformity with such new courses of ins- 
truction and syllabi. The Text Books 
Corporation accordingly printed and pub- 
lished 28 text books in accordance with 
the new courses of instruction and syl- 
labi and these 28 text books were  pres- 
cribed by the State Government by a 


notification dated’ 21st May, 1971 for use 
in the Primary and Middle school classes. 


for the acddemic year 1971-72. . The 
number of text books printed and pub- 
lished by the Text Books Corporation 
was reduced from 29 to 28 because one 
text book, namely, Bal Bharati Praveshi- 
ka, which was printed and published by 
the State Government as a separate book, 
was amalgamated by the Text Books Cor- 


“poration with Bal Bharati Part I. These : 


28 text books brought out by the Text 
"Books Corporation were referred to by 
the State Government as ‘nationalised 
text books’ as the Text Books Corpo- 
ration was merely an agency set up by 


the State Government for carrying out the - 


work of printing, publishing and distribu- 
tion of text books. The State Govern- 
ment made it clear in the notification 
dated 21st May, 1971, that so far as the 
other subjects were concerned for which 
such ‘nationalised’ text books were not 
available, the schools were free to use 
according to their convenience such 
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books of private publishers as they liked, 
provided they were written in accord- 
ance with the. courses of instruction and 
syllabi for the academic year 1970-71. 
The ‘result was. that in the Primary and 
Middle School classes, for the academic 
year 1971-72, the abovementioned 28 
text books, printed and published by the 
Text Books Corporation, were used exclu- 
sively as text books for the subjects dealt 
with by them, while for the other sub- 
jects text books printed and published by 
private publishers were used according 
to the convenience of the schools. The 
courses of instruction and syllabi for the 
next academic year 1972-73 were pres- 
cribed by the State . Government by a 
notification dated 10th May, 1972 and by 
this notification the State Government in- 
troduced new courses of instruction and 
syllabi in certain subjects and with regard 


~ to the rest, directed that the same courses 


of instruction and syllabi as also the same 
text books shall continue to be in use as in 
the academic year 1971-72. The same 28 
text books, printed and published by the 
Text Books Corporation, revised in ac- 
cordance: with the new courses of instruc- 
tion and syllabi, where necessary, conti- 
nued to be prescribed as text books for 
year 1972-78. The Text 
Books Corporation thereafter brought. out 
eight further text books making in the 
aggregate 86 text books printed and pub- 
lished by them and, as appears from the 
circular dated 80th August, 1978, issued 
by the Director of Public Instruction, an 
order dated 28rd March, 1978, was issued 
by the State Government prescribing 
these 38 text books for use in the Pri- 
mary and Middle School classes. This 
order has not been challenged in the pre- 
sent petition or in the voluminous affida- 
vits filed on behalf of the. parties and it 
need not, therefore, engage our atten- 
tion. The learned Counsel appearing on 
behalf of the petitioner did make an at- 
ERA in the course of the argument to 
challenge the validity of this order, but 
when we pointed out to him that there 
was no challenge against it in the petition 
and it was, therefore, not open to him to 
assail its validity on the petition as it 
stood, he rightly withdrew his attack. This, 
of course, does not mean that the peti- 
toner cannot challenge the validity of 
this order in any other appropriate pro- 
ceeding which he may take for that pur- 
pose, provided he has valid grounds for 
doing so. ` : 
3. So far as Higher Secondary `` 
Education is concerned, it was regulated 
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by the Madhya Pradesh Education Act, 
1951 in the Mahakoshal region and by the 


Madhya Bharat Secondary Education Act, ” 


Samvat 2007 in the Madhya Bharat re- 
gion. It is not necessary to refer to the 
provisions of these two statutes, for both 
of them were repealed by the Act of 1959 
which was enacted by the Legislature of 
` the new State of Madhya Pradesh after 
. the reorganisation of that State. ^ Sec- 
tion 8 of that Act provided for the incor- 
porátion of the Board of Secondary Edu- 
- cation and; Section 4 laid down its com- 
‘position. The powers of the Board were 
set out in Section 8, which provided inter 
‘alia that the Board shall have the power 
to prescribe courses of instruction in such 
branches of Secondary Education as it 
may think fit, Sections 18 and 19 consti- 
- tuted a salient and distinguishing feature 
' of this Act. They were based on the 
recommendations made by the Secondary 
Education Commission, 1952-83 set up by 
the Government of India. The Secondary 
Education Commission suggested in its 
report that it was necessary that "all poli- 
tical and other extraneous influence must 
be eschewed in the selection. of text 
books" for use in Higher Secondary 
classes and this was possible only if-a 
‘high power committee was entrusted with 
this task. What should be the constitu- 
tion of this high power committee -and 
what functions: must be assigned to it also 
formed the subject-matter of recommen- 
. dations made by the Secondary Education 
- Commission. These recommendations 
formed the basis for the enactment of 
Sections 18 and 19.- Section 18 provided 
for the constitution of a committee call- 
ed the’ Text Books Committee which was 
to consist of distinguished independent. 
persons who would be free from political 
^ and other extraneous influences and they 
included inter alia a sitting or retired 
Judge of the High Court or a District 
Judge, a. member of the State Public Ser- 
vice Commission, a Vice-Chancellor of a 
.University in the State and two leading 
educationalists. The functions of the Text 
Books Committee were defined. by Sec- 
tion 19 to be as follows: 

"(1) to select text books for prescrib- 
ed courses of instruction: and syllabi for 
. Secondary Education; m 

(2) to prepare a panel of expert 
reviewers for each of the subjects includ- 
ed in the secondary school education 
curriculum; 

(8) to appoint expert committees con- 


sisting of not more than three members - 


‘cation as it may think fit; 


r 


A.L R. 


from amongst the panel of experts to exa- 
mine and submit a detailed report on : 
the suitability of the books referred to 
em; . 
:  (4)to invite experts to write text 
books and: other books of study, if neces- 


» 


.text books for co courses of ins- 


truction -and syllabi,-no power was given 
to the Board to prescribe the text books 
selected b 
The Board, however, claimed to have the 
power to prescribe text books in languages 
on ‘the ground. that the power to -pres- 
cribe courses of the instruction and sylla- 
bi in languages carried with it by neces- 
sary implication the power to prescribe 
text books and on that view, the Board, 
on the basis of the selections made by 
the -Text Books Committee, prescribed 
text books in English, Hindi, Marathi and 
Sanskrit - ` 

4. . The Madhya Pradesh Madhya- 
mik Shiksha Adhiniyam, 1965 (hereinafter , 
referred to as the Act of 1965) was enact- 
ed by tbe Madhya Pradesh Legislature 
on 29th September, 1965 and by Sec. 30, 
it repealed the Act of 1959, Section 8 
of that Act provided for the incorpora- 
tion of the Board of Secondary Educa- 
tion and its constitution was laid down 
in Section 4, Section 8 defined the 
powers of the Board which included inter 
alia the power: ` 

“(a) to prescribe courses of instruc- 
tion in such branches of Secondary Edu- 


sace sss. sses rce bare soss essa sora 


(m) to advise the State Government 
as to the courses of instruction and sylla- . 
bi of Middle School Education with a 
view to secure co-ordination between 
Middle School and Secondary Education; 
The last quoted cl (m) of Section 8. 
clearly postulated that the State Govern- 
ment has the power to prescribe courses 
of instruction and syllabi for Middle 
School classes. Section 24 empowered 
the Board to constitute various commit- 
tees which included inter alia Commit- 
tees of Courses and their constitution, ` 
p and duties were to be provided 
y regulations made by the Board under 
Section 28. The Board in exercise of the 


power conferred under Section 28 made . 


the Board of Secondary Education, 
Madhya Pradesh Regulations, 1965 (here- 
inafter referred’ to as the Regulations). 
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Regulation 80 provided that the Board 
shall appoint Committees of Courses in 
the subjects enumerated in that regula- 
tion and each Committee of Courses was 
enjoined by regulation 82 to "lay down a 
syllabus in the subject or subjects with 
which it is concerned, and recommend 
suitable text books when called upon to 
do so". It was not stated in the Regula- 


tions as to who could call upon the ap-. 


propriate Committee of Courses to re- 
commend suitable text books but ob- 
viously what was contemplated was that 
the Board would require the appropriate 
Committee of Courses to make recom- 
mendations in regard to text books. 
Now, the Board was not given the power 
to prescribe text books, and therefore, the 
recommendation of suitable text books in- 
vited from the appropriate Committee of 
Courses could only be for the purpose 
of enabling the Board in its turn to re- 
commend such text books for use by 
schools in the Higher Secondary classes. 
In fact, the Board did not claim to exer- 
cise the power to prescribe text books on 
any subjects other than languages. The 
Board prescribed text books only on Jan- 
guages and so far as the other subjects 
were concerned, the Board merely re- 
commended text books on some of those 
subjects. - : 


5. The procedure followed by the 
Board for prescribing or recommending 
text books under the Act of 1965 and the 
Regulations was as follows: The Board 
invited publishers desiring to get their 
text Boole selected to register themselves 
with the Board and several publishers 
accordingly got themselves registered 
and the petitioner was one of them. The 
detailed instructions and specifications in 
regard to the text books on matters such 
as quality of paper, number of pages, 
price etc., were laid down by the Board 
and the registered publishers were invit- 
ed to submit text books prepared in ac- 
cordance with such instructions and spe- 
cifications for selection by the Board. The 
registered publishers then got the text 
books written by authors of their choice 
in conformity with the prescribed courses 
of instruction and syllabi and printed in 
accordance with the instructions and spe- 
cifications given by the Board and sub- 
mitted such text books to the Board for 
selection. The text books which were 
received from the registered publishers 
were then sent to three reviewers  ap- 
pointed by the Board for the relevant 
subject for evaluation after removing the 
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title page, the names of the author and 
the publisher and every other matter that 
might indicate the identity of the author 
or the publisher. On receipt of the re- 
ort of the reviewers such of the text 
ooks as were rated high by the review- 
ers were sent to the appropriate Com- 
inittee of Courses together with the re- 
port of the reviewers for the purpose of 
making its recommendations. The appro- 
priate Committee of Courses after scru- 
tinising the text books and considering 
the evaluation made by the reviewers 
made its recommendation to the Board 
as regards the merits of the text books 
submitted for its consideration. The 
Chairman of the Board then, by virtue 
of the authority conferred upon him by 
the ‘Resolution of the Board dated 12th 
October, 1971, selected the text books - 
after considering the report of the review- 
ers and the recommendation of the ap- 
propriate Committee of Courses and the 
text books so selected were prescribed 
or recommended, as the case may be, by 
the Board. This procedure gave oppor- 
tunity to all the registered publishers to 
submit their text books for selection by 
the Board and provided a machinery for 
selection of the best text books to be re- 
commended or prescribed by the Board. 
6. The record before us does not 
show precisely what were the languages 
on. which text books were prescribed by 
the Board, but it does appear from the 
affidavits and the notification dated 28th 
March, 1978 issued by the Board, that 
text books were prescribed by the Board 
for most of the languages taught in the 
primary and middle schools, barring 
General English and Tamil for classes IX 
and X. So far as the text books recom- 
mended by the Board were concerned, 
there were four notifications issued by the 
Board from time to time recommending 
text books on different subjects for classes 
IX and X for the period commencing 
from the academic year 1972-78 for the 
Higher Secondary School Leaving Certi- 
ficate Examination, 1975. The first was 
a notification dated 5th April, 1972, by 
which the Board recommended six text 
books on Civics, the second was a noti- 
fication dated 25th April, 1972 by which 
the Board recommended five text books 
on Economics, the third was a notifica- 
tion dated 26th April, 1972 by which the’ 
Board recommended eight text books on 
Physics arid the fourth was a notifica- 
tion dated 17th May, 1972 by which the 
Board recommended eight text books on 


Chemistry. ' There were thus four sub- 
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jects on which text books were recom- 
mended by the Board, It was not seri- 
ously disputed on behalf of the petitioner 
that the procedure set out above for 
selection of text books was substantially 
' followed bythe Board in prescribin 
text-books on languages and recommend- 
ing text books.on these four subjects. 
None of the text books prescribed or re- 
commended by the Board was a 
book printed and published by the peti- 
tioner. The petitioner had submitted 
text books on Civics. ‘Physics and Che- 
mistry for selection. by the Board but 
they were rejected by the reviewers as 
they were found to be below standard 
and were printed on poor quality paper 
. and were also costlier than the text books 

submitted by other registered publishers. 


7. This was the position which 
obtained when the Madhya Pradesh Pra- 
thamik, Middle School  Tatha Madhya- 
mik Shiksha (Pathya Pustakon Sambandhi 
Vyavastha)  Adhiniyam, . 1973 ^ (herein- 
after referred to as the Act of 1973) was 
enacted by the Madhya Pradesh Legisla- 
ture. This Act came into force on 28rd 
March, 1978 being the date appointed 
‘under sub-s. (8) of Section 1. The provi- 
sions of this Act are material an 
may refer to them. Section 2, cl. (e) de- 
fines ‘text book’ in the widest: possible 
terms and according to this definition, it 
means any book approved by the State 


Government in accordance with the syl-. 


labi prescribed under the Act for use for 
any examination conducted under the 
authority of the State Government or by 
the Board or held. in an approved school 
or a school recognized by te Board and 
includes other books of study or instruc- 
tional material such as maps, designs and 
other niaterial-of like nature approved by 
the. State Government for any standard 
of primary education, middle school edu- 
cation or secondary education in accord- 
' ance with the syllabi laid down under 


the Act. Section 8, sub-s. (1) provides . 


that the State Governnient may ‘from 
time to time in relation to primary edu- 
cation and middle school éducation and 
the Board may from time to time in re- 
lation to Secondary education, lay down 
syllabi and publish the same in such 
manner as may be prescribed and sub-s: 
Q of Section 8 says that the syllabi 
aid down under the authority of the 
State Government in the case of primary 
education and middle school education 
and by the Board in the case of secon- 


. tion of text books 


text . 


"we. 


‘The State 


ALR 


before the appointed day, ie, 28rd 
March, 1973, shall be the syllabi laid 
down and published for the ose of 
sub-section 0) of Section 8. Then comes 
Section 4 which deals with the prescri 
according to syllabi 
laid down under Section 8. Since, that is 
the section which is impugned in the pre- 
sent petition, we inay reproduce it: 

"4 (1) The State Government -may, 
by order, prescribe the text books ac- 
cording to syllabi laid down under Sec- 
tion 3: i 

Provided that text hooks for secon- 
dary Education shall not be prescribed 
without prior consultation with 


(2) The text books prescribed by the 
State Government or the Board accord- 
ing to the syllabi referred to in sub-sec- 
tion @) of Section 3 and in force imme- 
diately before the appointed day shall, 
till they are changed in accordance with 
the provisions of this Act, be the text 
books prescribed for the purpose of sub- 
section (1). . 

. (8) As from the appointed day, no 
books other than the text books prescrib- 
ed under sub-section (1) or referred to in 
sub-section @) shall be used in any a 
proved school or recognised school for 
imparting instruction in-accordance with 
syllabi in primary education, 
dle school education or secondary edu- 
cation.” 

Government is also given 
power under Section 5 to undertake the 
preparation, printing or distribution of 
text books itself or to cause the text 
books to be prepared, printed or distri- 
buted through such agency as it thinks 
fit on such terms and ‘conditions as may 
be prescribed. Section 6 provides that 
the text books prescribed by the State 
Government for any standard of secon- 
dary education shall be text books pres- 
cribed'for such standard of secondary 
education in accordance with the syllabi 
and the Board shall be bound to accept 
the same when so prescribed by the State 
Government. Then follows Section 7 
which deals with delegation of power and 
the last is Section 8 which confers power 
on the State Government to make rules 


for g out all or any of the purpo- 
ses of the Act. It was common eed 
between the parties that no rules have so 
far been made by the State Government: 
under this section. - 

8. Soon after the comin 
force of the Act of 1978, the Boar 


into 
issu- 


e Board. . 


mid- . 


j 


dary education and in force immediately ed a notification dated 28th March, 1978, 
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which contained inter alia the following 
directions: Tt. 

1. The syllabus and. scheme of exa- 
mination for the Higher Secondary School 
Certificate Examination 1976 shall conti- 
nue as per the Higher Secondary School 
Certificate. Examination, 1975. . "EM 

2, Leaving aside General English 
and Tamil for classes TX and X, so far as 
the rest of the subjects are concerned, the 
text books recommended or prescribed 
by the Board for the Higher Secondary 
School Certificate Examination 1975 shall 
be the recommended or prescribed text 
books for the Higher Secondary School 
Certificate Examination, 1976. z 
The State Government thereafter in exer- 
cise of the power conferred under Sec- 
tion 4, sub-section (1) of the Act of 1973 
issued a notification dated 24th May, 
1973, according its approval to certain 
text books on Botany, Zoology, History, 
Elements of Commerce and English for 
the Higher Secondary School Certificate 
Examination, 1976. It was recited in the 
notification that the approval to these 
text books was given by the State Gov- 
ernment in consultation with the Board. 

9. The petitioner thereupon filed 
the present petition claiming various re- 
liefs under Article 32 of the Constitution. 
Several contentions were raised in the 

etition which has the great demerit of 
bius & highly prolix and confused docu- 
ment, not easily yielding to analysis, but 
it is not necessary to delve into the peti- 
tion to find out all the contentions taken 
there, since at the hearing the learned 
Counsel for the petitioner confined his 
arguments only to the following conten- 
tions: 

A. Prior to the enactment of the Act 
of 1973 the State Government had no 
statutory authority to prescribe any text 
books for the primary and middle school 
classes and the notifications dated 91st 
May, 1971 and 10th May, 1972-issued by 
the State Government prescribing 28 text 
books printed and published by the Text 
Books Corporation for use in some of the 
primary and middle school classes were, 
therefore, without the authority of law 
and these.28 text books could not be said 
to be validly prescribed by the State 
Government nor could they be said to be 
‘in force’ immediately before the appoint- 
ed day, and if that be so, they could not 
be regarded as text books prescribed 
under sub-section (2) of Section 4. 

B. Though. text books on languages 
were prescribed by the Board, there was 
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no statutory provision empowering the 
Board to do so and the prescription of 
these text books by the Board was, there- 
fore, without the authority of law and 
these text books could: not be said to be 
validly prescribed by the Board or to be 
‘in force’ immediately before the appoint- 
ed day so as to quali 
ed as text books prescribed under Sec- 
tion 4, sub-section (2). The Notification 
dated 28th March, 1978, undoubtedly pro- 
vided that these text books shall be pres- 
cribed text books for the period commenc- 
ing from the academic year 1978-74, but 
that Notification was ineffectivé to pres- 
cribe any ‘text books under Section 4, 
sub-section (1) because. it was issued by 
the Board and not by the State Govern- 
ment which alone could prescribe text 
books under Section 4, sub-section (1). 


C. The Board by issuing the notifi- 


cations dated 5th April, 1972, 95th April, 
1972, 26th April 1972 and l7th May, 
1972, merely récommended certain text 
books on Civics, Economics, Physics and 
Chemistry. These text books were not 
prescribed by the Board and they were 
not ‘in force’ immediately before the ap- 


pointed day. They could not, therefore, 


e regarded as text books prescribed 
under Section 4, sub-section (y. Though 
the notification dated 28th March, 1973, 
was issued after the appointed day, it did 
not have the effect of prescribing any of 
these text books under Section 4, sub- 
section (1), firstly, because it was issued 
by the Board and not by the State Gov- 
ernment, and secondly, because it-did no 
more than merely direct that these text 
books shall be recommended text books 
for the period commencing, from the aca- 
demic year 1978-74. . 

D. Though the notification dated 24th 
May, 1978, recited that the approval to 
the text books mentioned in the notifica- 
tion was accorded by the State Govern- 
ment in consultation with the Board, there 
was in fact no prior consultation with the 
Board as required by the proviso to Sec- 
tion 4, sub-section (1) and the notification 
prec these text books was, there- 
ore, null and void. : 


E. Section 4 imposed unreasonable ' 


restrictions on the right of the petitioner 
tó carry on his. business of printing, pub- 
lishing and distributing text books for 
use in Primary, Middle school and Higher 
Secondary classes, inasmuch as it did not 
provide a proper and adequate machi- 
nery for selection of the best available 
text books and left it to the unguided 
and unfettered discretion of the State 


for being regard- ' 
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- Government to prescribe at its own 
sweet will such text books as it liked 
without providing any standard or guid- 
ance which would regulate the exercise 
of such discretion and it was, therefore, 

' void as being violative of Article 19 (1) 


(9) of the Constitution. This section was . 


` also violative of the equality clause con- 
: tained in Article 14 of the Constitution 
inasmuch as it enabled the State Govern- 
ment to discriminate bétween one pub- 
lisher and another by leaving it to the un- 
restrained will of the State Government 
` to prescribe such text books as it liked 
without laying down any machinery 
which would ensure selection of the best 


available text books by giving equal op- `C 


portunity to all publishers. 


* These were the only contentions urged - 
-son behalf of the petitioner which need 


to’ be considered and we shall now 
ceed to examine them. 

Re; A, 

10. This contention relates to , 28 
text books printed' and published by the 
Text Books Corporation, The State 
Government prescribed these- 28 text 
books for use in the primary and 
middle school classes at the time 
when the Act of 1973 had not been 
enacted and the question is whether 
the State Government was entitled to 
do so. There was, of course, then no 
statutory provision, like 

` sub-s. (1) of the Act of 1973, which 
empowered the State Government to 
prescribe any text books and the pres- 
cription of these 28 text books had, 
therefore, no legal force. But that 
does not mean that the State Govern- 
ment was not entitled to prescribe 
these 28 text books in exercise of its 
executive power under Article 162 of 
the Constitution. The 
power of the State Government under 
Article 162 extends to:all matters with 
respect to. which the State Legislature 
has power to make z 
education is a subject which falis 
within Entry 11 of List II of the 
Seventh Schedule to the Constitution, 
the State Government could apparent- 
ly in exercise of its executive power 
prescribe these 28 text books, provid- 
ed that in doing so it did not trench 
on the rights of any person. It. is now 
‘well settled by. the decision of this 
. Court in Ram Jawaya v. State of Pun- 
jab, (1955) 2 SCR 225 = (AIR 1955 SC 
549), that the State Government can 
act in exercise of executive power in 


pro- 





Section 4, . 
` Thakur 


executive : 


laws and since. 


relation to any matter with rTesSpect.to ` 
which the State . Legislature has ` 
power to make laws, even if there is 
no legislation to support such exeeu- 


tive action, but such executive action 
aust not infringe the rights of any 
‘Person. If the executive ac 
_by ‘the State Government 


action .taken 
é encroaches _ 
on any private rights, it would have 
to be supported by legislative autho- 
rity, for under the rule of law which 
prevails in our country every execu- 
tive action which operates to the pre- 
judice of any person must have the 
authority of law to Support it. Vide 
paragraph 27 of the judgment of this 
ourt in Bennett Coleman & Co: v. 
Union of India, (1972) 9 SCC 788 = 
(AIR 1973 SC 106). The executive ac- 
tion. of the State Goverriment in en- . 
tering upon the -business of printing. 
publishing and selling text books in 


: Ram Jaways's case, (1955) 2 SCR 225 


= (AIR 1955 SC 549) though not sup- 
ported by legislation, was upheld he- 
cause it did not operate to the pre- 
judice of any person. This Court took 
care to point out that if it were 
"necessary to encroach upon private 
rights ‘in order to enable the Govern- 
ment to carry on their business, a 
Specific legislation sanctioning such . 
course would have to be passed". The 
same view was reiterated: by this 
Court in State of Madhya Pradesh v. 
Bharat Singh, (1967) 
2 SCR 454 = (AIR 1967 SC 1170) 
where referring to the decision in Ram 
Jawaya’s case this Court pointed out 
that in that case it.specifically held 
that "by the action of the-Govern- 
ment no rights of the petitioners were 
infringed, since a mere chance or 
prospect of having particular  custo- 
mers cannot be said to be a right to 
property or to any interest or under- 
taking. It is clear that the State of 
Punjab had done no act which in- 
fringed a right of any ‘citizen: the’ 
State had merely entered upon a trad- 
ing venture. By entering into compe- 
tition with the citizens, it did not in- 
fringe their rights.” It would, there- 
fore, seem that the State Government 
could prescribe these 28 text books in 
exercise of its executive power pro- 
vided that such action did not in- 
fringe the rights of any one. 


11. Now, so far -as Govern- 
ment schools are concerned, the State 
Government could. always, as the au- 


1974 


thority owning and conducting those 
schools, prescribe the text books to be 
used by the students in those schools. 
The prescription of such text books 
by the State Government would not 
infringe the rights of any publisher, 
because, as pointed out by this Court 
in Ram Jawaya’s case, (1955) 2 SCR 
225 = (AIR 1955 SC 549) there is no 
right in a publisher that “any of the 
books printed and published by him 
should be prescribed as text books by 
the school authorities or if they are 
. Once accepted as text books they can- 
not be-'.stopped or 
future.” With regard to the private 
schools also the position is the same. 
All private schools have to seek recog- 
nition by the State Government for 
two reasons. Firstly, by reason of 
- Regulation 61, cl. (b), it is a condi- 
tion of recognition of a school by the 
Board that its primary and middle 
sections should be recognised by the 
State Government, and secondly, it is 
only recognised schools which are eli- 
gible for grant-in-aid from the State 
Government. Both these are highly 
compelling reasons. There are hardly 
any schools which have no Higher 
Secondary section and that means they 
must have recognition by the Board, 
but this they cannot have unless they 
are recognized by the State Govern- 
ment in respect of their primary and 
middle sections. Besides, having re- 
gard to the high costs of maintenance 
in running a school, it is not possible 
for any school to function without 
grant-in-aid from the State Govern- 
ment and in order to qualify for 
grant-in-aid, the school must be recog- 
nized by the State Government. Now, 
one. of the main conditions on which 
recognition is granted by the State 
Government is that the school autho- 
rities must use ‘as text books only 
those which are prescribed or autho- 
rised by the State Government. Thus, 


even though there is no law which. 
on the State Govern- : 


confers power 
ment to prescribe text books, the 
State Government can by virtue of 
the need of the private schools for re- 
cognition, prescribe text books for 
them and oblige them ‘to use such 
text books. So far, therefore, as the 
private schools are concerned, 
choice of text books rests entirely 
with the State Government. No pub- 
lisher has any right to insist that any 


discontinued in. 


the’ 
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‘of his books shall be acceped as text 


books by the State Government. He 
has merely a chance or. prospect of 
any or some of his books being ap- 
proved as text-books by the State Gov- 
ernment. "Such chances are”, to use 
the words of Mukherjea, C. J., in Rai 


` Sahib Ram Jawaya’s case, “incidental 


to all trade and business" and there 
can be no infringement of any right. 
if by an action of the State Govern- 
ment such chances are taken away. 
The action of the State Government in 
prescribing 28: text books printed and 
published by the Text Books Corpora- 
tion, to the exclusion of other text 
books on: the subjects, did not, there- 
fore, infringe any right of the  peti- 
tioner and other publishers and it was 
within the executive .power. of the 
State Government. This view is com- 
pletely supported by the decision in 
Ram Jawaya’s case. 

12. 


It must, therefore, follow 


: that 28 text books printed and publish- 


ed by the Text -Books Corporation 
were validly and lawfully prescribed 
by the State Government in exercise 
Of its executive power and they were 
‘in force’ immediately before the. ap- 
pointed day. These text books, accord- 
ingly, fall within the category of pre- 
scribed text books under sub-section 
(2) of Section 4, and under Section 4. 
sub-section (3) the approved. and re- 
-copnized schools were under an obliga- 
tion to use these text books and no 
others so far as they related to the 
subjects for which they were pre- 
scribed. 
‘Re: B. P 
13. It is elementary that the 
Board is a creature of the statute and 
unless the statute creating it invests it 
with power to presctibe text books so 
as to make it obligatory on the schools 
to adopt such text books and no others 
for study’ and teaching, it cannot claim 
to exercise such power. The Board 
also cannot, in the absence of power 
expressly or by necessary implication 
conferred on it by the Statute, make it 
a condition of recognition of the schools 
that they shall follow only the text 
books prescribed by it and no other} 
text books shall be used by them for 
study and teaching. The Act of 1965 
under which the Board is created does 
not in express terms give power to the 
Board to prescribe text books, nor 
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|does it provide anywhere that the 
e shall ve entitled to make it a 
condition of recognition that the 
schools shall use the text books pre- 
scribed by it and no others. Even the 
Regulations made by the Board under 
Section 28 of the Act of 1965 do not 
jmake -it a requirement of recognition 
that only the text books prescribed by 
the Board shall be used by the schools. 
Vide Regulation 61. The. only question 
is whether there is anything in the. Act 
of 1965 which by necessary implication 
confers power on the Board to pre- 
scribe text books. It was not serious- 
ly disputed by. the learned Advocate 
General appearing on behalf of the 
respondents that the Board . has no 
. power to prescribe text books generally 
^ but his contention was that, so far as 
languages are concerned, the power to 
prescribe courses of instruction, which 
is admittedly vested in the Board, 
. carries with it by necessary implica- 
` tion the power to prescribe text books, 
because courses of instruction in langu- 
ages cannot be prescribed otherwise 
than by reference to particular text 
books selected for the purpose. It was 
urged by the learned Advocate 
General that it is only through parti- 
cular selected text books that courses 
of instruction in languages can be 
prescribed, and therefore, the Board 
has, as necessarily incidental to its 
power of prescribing courses of ins- 
truction, the power .-to prescribe text 
books on languages. This contention 
is not well founded and cannot be 
sustained. The Board has undoubted- 
ly the power to prescribe courses of 
instruction in languages, but it does 
not include, as necessarily incidental 
to it, the power to prescribe text 
books on languages. It is not correct 
to say that the course of instruction in 
language cannot be leid down except 
by reference to text books prescribed 
for the purpose. The course of ins- 
truction in language would cover 
topics such as grammar, composition, 
prose and poetry. So far es grammar 
and composition are concerned, there 


can be no doubt that course of ins- | 


truction can be eid down without 
prescribing any text books and in 
fact we find from the prospectus 
issued by the Board from time to time 
that no text books were prescribed 
by the Board and yet the course of 
instruction could pe laid down with 
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sufficient clarity and precision. by re- 
ference to various topics such as 
nouns, verbs, adverbs, adjectives, 
tenses, complex sentences and so on 
and so forth. The course of instruc- 
tion. in prose and‘ poetry can be easily 
prescribed by reference to prose pass- 
ages, short stories, articles, essays and 
poems of different authors and for this 
purpose it is mot necessary to pres- 
cribe any particular text books ` con- 
taining such prose. passages, short 
stories, articles, essays and poems. . In 
fact, once these prose passages, short 
stories, articles, essays and poems are ` 
prescribed as part of the course of 
instruction, different publishers would 
come out with different text books 
compiling these materials and pre- 
senting them in intelligible, instructive 
and useful form. These different text 
books may vary one from the other, 
jn presentation, style, -annotations, .: 
comments, elucidations, explanatory 
notes, quality of-- printing, price etc. 
Some may be more intelligible and 
useful than the others. The chief 
merit of a text book on prose and 
poetry would really lie not in mechani- 
cal reproduction of the prose passages. 
short stories, articles, essays and 


‘poems prescribed by the Board, which 


can be done by any publisher, but in 
the annotations, comments, elucida- 
tions and explanatory notes given by 
the author with a view to inculcating . 
in the students greater understanding 
and keener appreciation of the literary 
and other qualities of such -prose 
passages, short stories, articles, essays 
and poems. Any one of these text. . 


' books.may be prescribed by the Board 


and that would be wholly different 
from prescribing the course of ins- 
truction. We may illustrste our point 
by an example. Take a case where a 
play of Shakespeare is to be presc- 
ribed. There are several editions of 
Shakespearean plays. There is 
the Cambridge edition; there is the. 
Arden edition; there is the Warwick 
edition and there are a host of other 
editions. The play of Shakespeare can 
be prescribed by referring to its title, 
as for example, Hamlet or King Lear. 
It is not necessary, in order to pres- 
cribe such play as a part of the course 
of instruction, that a particular  edi- 
tion of such play should also be pres- 
cribed as a next book. The two are 


entirely distinct propositions. The 
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power to prescribe courses of instruc- 
tion in languages does not require for 
its effectual exercise prescription of 
text books and the power to prescribe 
text books cannot be read by neces- 
sary implication in the power to pres- 
cribe courses of instruction. 


14. It is, therefore, clear, and 
this conclusion can hardly be disput- 
ed, that the prescription of text books 
ou languages was outside the power 
of the Board and hence it was 
vires and had no binding effect which 
would oblige the schools to use only 
these text books and no others. These 
text books . could not in the circum- 
stances be said to be prescribed by- 
the Board, nor could they be said to 
be ‘in force’ immediately before the 
‘appointed day so as to attract the ap- 
plicability of Section 4, sub-s. (2), and 
they could not claim the status of 
prescribed text books under S. 4, sub- 
|s. (2). These text books could not also 
be regarded as text books prescribed 
under Section 4, sub-s. (1) on the basis 
of the notification dated 28th March, 
1973. It is only the State Govern- 
ment and not the Board, which is 
given power under Section 4, sub- 
S. (1) to prescribe text books, and 
therefore, the notification dated 28th 
March, 1973, which was issued by the 
Board and not by the State Govern- 
ment, was futile and ineffectual and 
did not have the effect of prescribing 
. these text books under Section 4, sub- 
S, (1). These text books could not, 
therefore, be regarded as text books 
. (prescribed under sub-s. (1) or referred 
to in sub-s. (2) of Section 4 and in 
the circumstances there was no obli- 
gation on the approved and recogniz- 
ed schools to use only these text 
books and no others under sub-s. (3) 


D 


of S. 4. 
Re: C ] 
15. This contention is self- 


evident -and does not need any ela- 
borate argument. It may be noted 
that there is a basic distinction be- 
tween recommendation and prescrip- 
tion of a text book. When a text book 
is prescribed by an appropriate autho- 
rity having legal power to do so, it 
has to be followed by the ‘schools. 
Prescription of a text book carries 
with it-a binding obligation to follow 


the text book. There is no such obli-. 


gation when a text book is merely re- 
commended. ^ Recommendation has 
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merely a persuasive effect, it being 
open to the schools to accept the re- 
commendation or to reject it as they 
think fit. The schools may use the 
recommended text book or they may 
not according as the principals choose. 
That is why no conferment of statu- 
tory power is needed to enable the 
Board to recommend ‘text books and 
no question of ultra vires can arise in 
Such a case Now the ‘text books 
which formed. the subject-matter of 
the notifications dated 5th April, 1972, 
25th April, 1972, 26th April, 1972 and 
17th May, 1972 were merely recom- 
mended’ and not prescribed by the 
Board and being only recommended 
text books as distinguished from pres- 
cribed text books, they obviously 
could not be said to be ‘in force’ im- 
mediately before the appointed day. 
Section 4, sub-s. (2) . did not, there- 
fore, apply in respect of these text 
books and they could not be regard- 
ed as text books prescribed under 
Section 4, sub-s. (2). The respondents 
placed strong reliance on the notifica- 
tion dated 28th March, 1973 but it is 
difficult to see how this notification 
can be of any help to the respondents. 
This notification was admittedly issu-- 
ed by the Board and not by the State 
Government and moreover it did not 
even purport to prescribe these text 
books but merely directed that these 
text books shall be recommended 
text books for the period commencing 
from the academic year 1973-1974. It 
is, therefore, not possible to read this, 
notification as representing exercise of 
power under Section 4, sub-section (1) 
and the status of prescribed text books 


:could not be accorded to these text 


books on the strength of this notifica- 
tion. These text books could not ac- 
cordingly be regarded as prescribed 
text books either under sub-section (1) 
or under sub-section (2) of Section 4, 
and Section 4, sub-section (3) could 
not be invoked for contending that 
these text books alone should be used 
in the approved and recognised schools 
to the exclusion of text books of other 
publishers. : i 

Re: D. - 


16. The: validity of the notifi- 
cation dated 24th May, 1973 was chal- 
lenged under this head of contention 
on the ground that the State Govern- 
ment by this notification prescribed 
certain text books for the Higher 


: i244. S. Cc 


Secondary" classes ‘without prior con- 
sultation’ With. the Board and the noti- 
fication. was, therefore, invalid as being 


in contravention of the proviso to Sec- 
-tion 4, sub-section (1). 


Now, it is clear 


,,0n a plain'reading of Section 4, sub- 


section (1) that though power is con- 
ferred on the State Government to pre- 
scribe text books for Higher Secondary 


classes, this power cannot by reason of 


the: provisó, ‘be exercised by the State 


.. Government without priet consultation, 


with the “Board. | The ‘proviso clearly 


- lays down a condition for the exercise 


^ 


of the. power.and’unless this condition 
is satisfied the power cannot be exer- 
cised: By the State Government. „Any 


attempted exercise of the power with- 


E out complying with 








this condition 
would be null and void. The question 
which, therefore, requires to be con- 
sidered is whether the State Govern- 
ment issued the notification dated 24th 
May, 1973 after prior consultation with 
the Board. Now there is a recital in 


the notification that the approval to 
: the text books mentioned in the noti- 


fication was given by the State Govern- 


.ment in consultation with the Board. 
'"|This recital throws the burden of pro- 


ving that there was no prior consulta- 


.|tion with the.Board on the petitioner. 


It is settled law that where the validity 
of an order depends on the fulfilment 
of a condition precedent and there is 
a recital in the order that the condition 
precedent is satisfied, the presumption 
arises in favour of the satisfaction of 
the condition precedent and the burden 
is on the person challenging the 
satisfaction of the condition precedent 
to prove that in fact the condition pre- 
cedent was not satisfied. See Swa- 
deshi Cotton Mills v. State of U. P., 
(1962) 1 SCR 422 = . (AIR 1961 SC 
1381). The petitioner would, there- 
fore, have to show by producing pro- 
per and adequate material that though 
the notification recited that. the State 


Government had consulted the Board - 


prior to the issue of the notification, 
there -was in fact no such prior con- 
sultation with the Board. If the peti- 
tioner can establish this, the notifica- 
tion would have to be held to be in- 
valid as being -in contravention of the 
proviso to S. 4, sub-s. (1). - 


17. 
graph 134 of the affidavit filed by 
Chaturvedi, Deputy Secretary to the 
Government of Madhya Pradesh, Edu- 
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‘viewers, 


‘the Board to the 


‘commending 


Now it is clear from para- 


A. I. R. 

cation Department in reply to the 
petition that text books on Botany, 
Zoology, English, Elements of Com- 
merce, History and Geography were 
invited by the Board from the regis- 
tered publishers and various register- 
ed publishers submitted their 'text 
books on one or more of these sub- 
jects for selection and approval by the 
Board. The petitioner also availed of 
this opportunity and submitted text 
books on History and Geography. The 


text books received from the various . 


registered publishers were then sent 
to the reviewers for evaluation, there . 
being a different set of’ expert re- 


.Viewers for each subject, and on re- 


ceipt of the report of the reviewers, 
these text books, at any rate most of 
them chosen in the order of merit 
given by the reviewers, were placed 
before the appropriate Committee of 
Courses along with the report of the 
reviewers. The appropriate Commit- 
tee of Courses after scrutinising the 
text books placed before it and consi- 
dering.the evaluation made by the re- 
submitted its recommenda- 
tions to the Board and the Chairman 
of the Board, agreeing with the re- : 
commendations .made by the appro- 
priate Committee of Courses, forward- 
ed them to the State Government as 
recommendations of the Board. It 
appears that no recommendations in 
regard to text books’ on Geography 
were forwarded by the Chairman of: 
State Government 
as all the text books on Geography 
submitted for selection amd approval 
were found to be below the requisite 
standard. The State Government then 
issued the notification dated 24th May, 
1973 prescribing text books on Botany, 
Zoclogy, English, Elements of Com- 
merce and History in accordance’ with 
the recommendations forwarded by 
the Chairman of the Board. It will 
be seen from these facts that the. 
question as to what text books should 
be recommended to the State Govern- 
ment for prescription was not placed 
before the general meeting of the 
Board, nor was any resolution passed 
by general meeting of the Board re- 
any particular text 
books. The recommendations in re- 
gard to the text books were made by” 
the Chairman of the Board. This was 
indeed not disputed by the learned 
Advocate General but his contention 
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was that the Chairman was entitled to 
act on behalf of the Board in making’ 
recommendations and the recommen- 
dations made by him in regard to 
text books were in the eye of the law 
recommendations of the Board. Now, 
there can be no doubt that if the re- 
commendations made by the Chairman 
could be regarded as recommendations 
of the Board, the requirement of the 
proviso to Section 4, sub-section (1) 
would be satisfied. But we do not 
think it is possible to take this view. 
What the proviso to Section 4, sub-sec- 
tion (1) requires is that there should 
be prior consulation with the Board, 
and therefore, it is the Board which. 


must give its opinion and advice to the- 


State Government in regard to the pre- 
scription of text books. Now the Board 
may act by resolution passed at gene- 
ral meeting but.as pointed out above, 
there was mo resolution passed at gene- 
ral meeting of the Board recommend- 
ing any text books. It was the Chair- 
man who recommended the text books 
and the question, therefore, is whether 
the Chairman could exercise the power 
"of the Board to make recommendations 
to the State Government so that the 
recommendations made by the Chair- 
man could in law be said to be re- 
commendations of the Board. The 
powers and duties of the Chairman are 
to be found in Section 15 of the, Act of 
1965. 
does not help, for it merely says that 
it shall be the duty of the Chairman to 
see that the Act and the Regulations 
are faithfully observed and he shall 
have all powers necessary for.that pur- 
pose. Sub-section (2) of Section 15 has 
also no relevance im this 
Then there is sub-section (3) of Sec- 
tion 15 which provides that in any 
emergency arising out of the business 
of the Board, which in the opinion of 
the Chairman requires that immediate 
action should be taken, the Chairman 
shall take such action as he deems 
necessary and shall thereafter report 
his action to the Board at its next 
meeting. This sub-section is clearly 
inapplicable as it is not the case of 
the respondents that there was any 
emergency arising out of the business 
of the Board which necessitated the 
taking of -immediate action by the 
Chairman. The recommendation: of 
the text books was not made by the 
Chairman as an emergency measure, 


Naraindas v. State of M. P. (Bhagwati J.) 


'the Chairman to take 


Sub-section (1) of Section 15. 


connection. 


_ provisions in the 


[Pr. i" 
at any rate, that, . was not ‘the: plea 


taken by the respondents. -Sub-s. (4). | 
of Section 15 is.a sort of residuary - 


provision which confers power on the 
Chairman to: "exercise such other 
powers as may be vested in him by 
Regulations". But there is nothing in 
the Regulations which vests in the 
Chairman the power of the Board to 
recommend or give advice in relation 


to text books'to be prescribed by the "m 


State Government: In faet, no power 
of the Board is vested in the Chair- 
man by the Regulations. "Thus,.we do 
not find anything in:the- Act or in the 
Regulations which: provides that- th 

power of the Board to recommend or 
give advice in relation- to text "books 
to the State Government — which 
power is necessarily by implication 
conferred on the Board under S. 4, 

sub-s. (1) proviso — shall be éxercis- 
able by the Chairman so that consul- 
tation with the Chairman would be 
tantamount to consultation with the 
Board.  Healising.this difficulty, the 
learned Advocate General relied on a 
decision of the Board dated 12th Octo- 
ber, 1971, Ex. 9 to the affidavit in 
reply filed by Chaturvedi on behalf of 
the respondents, and contended that 
by this, decision the Board authorised 
all necessary 
purpose of proceeding- 


steps for the 


further with the work of the text ~ 


books improvement scheme which con- 
sisted of selection and approval of 
text books for the purpose of prescrip- 
tion or recommendation by the Board. 
and the Chairman .was, therefore, en- 


-titled to act on behalf of the Board in 


recommending or giving advice in re- 
lation to text books to the State Gov- 
ernment. Now we do not dispute the 
general proposition that when a power 
or function is given by the statute to 
a corporate body and no provision is 
made in the statute as to how such 
power or function shall be exercised, 
the corporate body can by a resolu- 


tion passed at a general meeting de- 


vise its own mode of exercising such 
power or function, such as authoris- 
ing one or more of the members to 
exercise it on behalf of the Board. But 
here this broad proposition would 
have no application. There are several 
Act of 1965 which 
provide for delegation of the powers 
and functions of the Board to the 
Chairman and other Committees by 
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E 18. The argument of the peti-: 


means of Regulations. If, therefore, 
_ {any power or function of the Board. is 
intended to be made exercisable by 
the Chairman, that can only be done 
through the mechanism of the Regula- 
tions. The Board cannot, by a resolu- 
"tion passed at a general meeting, au- 
thorise the Chairman to exercise’ a 
particular power or function entrust- 
ed to the Board. The decision of the 
Board dated 12th October, 1971 relied 
on cannot therefore, help the respon- 
Gents even if it were construed as au- 
thorising the . Chairman to exercise 
the power of the Board to recommend 
or give àdvice in relation to text books 
to be prescribed by the State Govern- 
ment. But in fact we do not think it 
cah be so construed. This decision 
merely authorises the Chairman to take 
all necessary steps for the purpose af 
proceeding funther with the imple- 
mentation of the text books improve- 
ment scheme and it does not confer any 
authority on him to exercise a power 
of the Board which he otherwise did 
not possess. In any event the authority 
conferred by this decision cannot in- 
* clude the exercise of a statutory 
function which came to be vested in 
the Board for the first time on 23rd 
- March, 1973 when Section .4, sub- 
s. (1) was enacted. We are, therefore. 
-compelled to reach the conclusion that 
the only consultation which the State 
Government had before issuing tł 
notification dated 24th May, 1973 was 
consultation with the Chairman and 
not with the Board. The recommen- 
dation of text books by the appro- 
priate Committee of Courses also could 
not be regarded as consultation with 
the Board, because the power or func- 
‘tion to text books to be prescribed by 
the State Government came to 


conferred on the Board for. the- first 


time on the enactment of Section 4, 
sub-s. (1) and there is no Regulation 
-which delegates this power or func- 
tion to the appropriate Committee of 
Courses. It is, therefore, clear beyond 
doubt that there was no prior consul- 
tation with the Board before the State 
Government issued the notification 
dated 24th May, 1973 and this notifi- 
cation must accordingly be held to be 
invalid us being in breach of the man- 
datory requirement of the proviso to 
| Section 4, sub-s. (1). 


tion to give opinion or advice in rela- 


ALR. 


tioner under this head of challenge 
was that Section 4, sub-s. (1) vested 
power in the State Government to 
prescribe text books for use in schools 
at primary, middle and secondary 
education levels and by reason of Sec- 
tion 4, sub-s. (3) it became obligatory 
on the schools to use. only the text 


books so prescribed and no others for. 
‘imparting instruction to the students. 


The effect of the combined reading of 
sub-ss. (1) and (3) of Section 4 was 
that once the text books were pres- 
cribed by the State Government under 
Section 4, sub-s. (1), the schools were 
precluded from using any other text 
books for the purpose of imparting 
instruction to the students. This direct- 
ly interfered with the business of the 
petitioner, for, if the text books print- 
ed and published. by the petitioner 
were not selected and approved by 
the, State Government, the petitioner 
would not have any market for the 


'sale of his text books and that would 


prejudicially affect his business. The 
petitioner did not seriously contend 
that it was not open to the Legisla- 
ture to provide by legislation for stand- 
ardisation of the courses of instruc- 
tion and syllabi and prescription of 
text books but his grievance was that 
the machinery provided by the Legis-- 
lature for this purpose was unconsti- 
tutional. The petitioner pointed out 
that he could have no grievance if the 
Legislature provided an independent 
body of experts like the Text Book 
Committee constituted under the Act 
of 1959, for prescribing text books. 
The provision for such independent 
body would ensure fair and equal 
treatment to all printers and publishers 
of text books and eliminate arbitrari- 
ness in the matter of selection of text 
books for prescription. But here. the 
State Government was constituted the 
authority for selection and prescription 
of text books and unfettered and un- 
canalised power was vested in the 
State Government without any guide- 
lines to control and regulate the exer- 
cise of such power and without there 
being anything which would ensure 
proper execution of the power or ope- 
rate as a check on the injustice that 
might result from improper execution 
of the same. The State Government 
could in exercise of its absolute and 


s 
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uncontrolled discretion select and pre- 
scribe any text books it liked without 
consulting any experts on the subject 
and this might not only result in wrong 
and improper evaluation of the merits 
of the text books submitted for the 
consideration of the State Govern- 
ment but also lead to arbitrariness and 
personal as well as political nepotism. 
The conferment of such unguided and 
uncontrolled power on the State Gov- 
ernment in the matter of selection and 
prescription of text books contraven- 
ed the fundamental right to carry on 
business guaranteed under Art. 19 (1) 
(g) and was also violative of equality 
clause contained in Art. 14 and sub- 
ss. (1) and. (3) of Section 4 were, 
therefore, liable to be struck down as 
invalid. We do not think this conten- 
tion of the petitioner 
founded. It must fail for reasons 
which we immediately proceed to 
give, 


19. One thing is clear that in 
order to achieve a uniform standard 
of excellence in education in all. the 
schools within the State, .it is neces- 
sary that: there should be uniform 
courses of instruction which are pro- 
perly thought out and devised by ex- 
perts on the subject and for giving 
proper and adequate training in such 
courses, there should be standardised 
text books. That would not only en- 
sure uniformity in standard but also 
achieve efficiency in instruction. 
' Moreover. 
poor quality text. books’ which fre- 
quently find way in the schools on 
account of certain dubious financial 
arrangements between the mange- 
ment and the printers and publishers 
of those text books. It is, therefore. 
in the interest of proper and healthy 
education of children that scientifical- 
ly planned courses 
should be laid down and text books 
of high merit and excellence should 


be prescribed. That can never be re-. 


garded as unreasonable: Now when 
the Legislature decides to adopt this 
course, the . Legislature must neces- 
sarily entrust the task of laying down 
courses of instruction and prescribing 
text books to some authority fitted 
and equipped for this purpose. We are 
concerned here only with prescription 
of text books and we will, theréfore. 
confine our attention to that subject. 
The Legislature, when it enacted the 
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Act of 1959, left the task of selecting .. 


Breater 


is well- 


it would prevent use of- 


of instruction. 
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and prescribing text books to be per- 
formed by the Text Books Committee 
but under Section 4, sub-s. (1) of the 
Act of 1973 the Legislature has pro- 
vided that this task shall be perform- 


,ed by the State Government. Now it ` 


can hardly be disputed that for the 
purpose of selection: . and prescription 
of text books, the machinery of Text 
Books Committee would be more effi- 
cient end objective, and inspiring of 
r confidence as to its fairness 
and impartiality than that of the 
State Government, but on that ac- 
count alone the entrustment of the 
power of selection and prescription of 
text books to the State Government 
cannot be regarded as bad. The Legis- 
lature may choose one -of several 
methods available to it for achieving 


its legislative end and the Court can- 


not interfere simply because it thinks 
that another method is better and 
should have been adopted by the 
Legislature, for ultimately it is for 
the Legislature in exercise of its legis- 
lative judgment to determine which 
of many possible methods it should in,- 
the circumstances adopt. It is a matter 
of policy for the Legislature to decide 
to which authority 
the power to select and prescribe text 
books and so long as the authority 
chosen by the Legislature is not in- 
appropriate or inadept for the task, 
no complaint of unconstitutionality in 
the law can be made on the ground 
that some other authority which 
appears to be better could have been 
chosen by the Legislature. The ques- 
tion which has, therefore, to be con- 
sidered in adjudging the constitution- 
ality of Section 4, sub-ss. (1) and (3) is 
not whether a better machinery could 
have been chosen by the Legislature  * 
for selecting and prescribing text” 

books but whether the machinery . 


.which is in fact provided by the 


Legislature is violative of any of the 
fundamental rights of the petitioner. 


20. So far as the claim of the 
petitioner based on infraction of the 
fundamental right under Article 19 
(1) (g).is concerned, that stands com- 
pletely negatived by the decision in 
Ram Jawaya’s case, (1955) 2 SCR 225 
= (AIR 1955°SC 549) We have al- 
ready referred to this decision earlier 
but in order to appreciate how it ap- 
plies in the. context of the present 


it would entrust `. 
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claim, it is "necessary to ‘notice 'the 
facts of that case in some detail. : The 


procedure which was framed. by, thé . 


State: of Punjab prior to^May, 1950 
for selection. and approval of text 
books for use.in schools was that the 
State Government used to invite pub- 
lishers and authors to submit their 
' books. for examination and approval 
by the Education Department and the 
State Government, | after scrutiny, 
selected out of them a certain. num- 
-ber of text books, ‘any one of them 
"^could be used by the schools. This 
procedure was slightly altered in May 


1950 and under the altered procedure, 


the State Government took upon it- 
self the- monopoly of publishing text 
books in some of the subjects and 
. with regard .to the rest, the State 
Government selected .and approved 
text books-—. not several as before 
but only one on each subject — out 
of those submitted by publishers and 


authors and reserved for. itself a cer-: 
tain royalty on the sale proceeds of 
such approved text books. In 1952, . 


however, changes of a far more dras- 
‘tic character were introduced by a 
~ ‘notification dated 9th August, 1952 
issued by the State Government. By 
this notification the State Government 
took over the publishing, printing and 
selling of text books exclusively in 
its own hands and the private pub- 
lishers were altogether ousted from 
this business. The petitioners who 
were a. firm carrying on the business 
of preparing, printing, publishing and 
selling text books thereupon moved 
this Court under Article 32 of the 
' Constitution praying for writs of man- 
. damus directing the State Govern- 
ment to withdraw the notifications of 
1950. and 1952 on the ground that they 
*contravened the fundamental right of 
.the petitioners under Article 19 (1) 
(g) This Court, however, took the 
‘view that no fundamentál right of the 
petitioners to carry on their business 
of preparing, printing, publishing and 
selling text books was. infringed by 
the notifications issued .by. the State 
Government in furtherance of their 
policy of nationalisation of text books 
for students and the petitioners were 
therefore, not entitled to any relief 
under Article 32 of, the Constitution. 
Mukherjea, C. J., speaking on behalf 
of a unanimous Court, pointed out: 
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“carry on 
affected by it. Nobody is taking away - 


‘publish any books they like 
offer them for sale but if they have no . 


A.LR. 
"The procedure hitherto followed 


was that the Government used to in-' 


vite publishers and authors to submit 


their books for examination and ap- . 
proval by the Education Department ' 
‘and after selection was made by the: 


Government, the size, contents as well 


as the prices of the books were fixed . 


and it was left to the publishers or 
authors to print and publish them and 
offer them for sale to the pupils. So 
long as this system was in vogue the 
only right which publishers, like the 


petitioners: had, was to offer their 


books for inspection and approval by 
the Government. They had no right 
to insist on any of their books being 
accepted as text books. So the utmost 
that could be seid is that there was 
merely a chance or prospect of any or 
some of their books being approved as 
text books by the Government. Such 
chances are incidental to all trades and 


businesses and there is no fundamental . 
right guaranteeing them. A trader ` 


might be lucky in securing a particular 
market for his goods but if he loses 
that field because the particular cus- 
tomers for some reason or other do 
not choose to buy goods from him, it 


is. not open to him to say that it was . 
his fundamental right to have his old: 
-customers for ever. On the one hand | 
therefore, there was nothing but a, 


chance or prospect which the  pub- 
lishers had of having their books ap- 
proved by the Government, 


of selection they liked and if they ulti- 
mately decided that after approving 
the text books they would purchase the 
copy right in them from the authors 
and others provided the latter were 
willing to transfer the same to the 


_ Government on certain terms, we fail 


to see what right of the publishers to 
their trade or business is 


the publishers’. right to print and 
and to 


right that their books should be ap- 
proved as text books by the Govern- 


'ment it is immaterial so far as they 
; Govern- ` 
ment approves of text books submitted: 


are concerned whether the 


by other persons who are, willing to 
sell their copy rights in the books to 
them, or chooses to engage authors for 
the purpose of preparing the text books 





on the. 
other hand the Government had the. 
‘undisputed right to adopt any. method DN 


ar 
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which they take up on themselves to 
print and publish. The action of the 
Government does not amount to an 
infraction of the fundamental right 


guaranteed by Article 19 (1) (Æ) of the- 


Constitution.” 

These observations are equally appli- 
cable where the State Government 
instead of prescribing text books in 
exercise of its executive power does so 
in exercise of statutory power such as 
that conferred under Section 4, sub- 
section (1). No fundamental right 
guaranteed to the petitioners — under 
Article 19 (1) (g) is infringed if the 
State Government in exercise of the 


statutory power conferred under Sec-. 
tion 4, sub-section (1) does not pre- - 


scribe text books printed and publish- 
ed by him. The challenge based on 
Article 19 (1) (g) must, therefore, fail. 


21. 
lenge based on -Article 14 of the Con- 
stitution. This Article ensures | equa- 
lity before law'and strikes at arbitrary 
and discriminatory - State action. 
Where State Government exercises 


any power, statutory or otherwise, it ` 


must not discriminate unfairly be- 
tween one person and another. Every 
State action must be guided by cer- 
tain norms and standards which are 
in themselves nót objectionable as be- 
ing discriminatory in character. If 
power conferred by statute on any 
authority of the State is vagrant and 
unconfined and no standards or prin- 
ciples are laid down by the statute to 
guide and control the exercise of such 
power, the statute would be violative 
, of the equality clause, because it 
would permit arbitrary and capricious 
exercise of power, which is the anti- 
thesis of equality before law. Such a 
case, would fall within the second 
proposition laid down by this Court 


in Jyoti Pershad v. Administrator for . 


The Union Territory of Delhi, (1962) 
2 SCR 125 at P. 137 = (AIR 1961 
S.C. 1602): 


“The enactment or the rule might 
not in terms  enact a discriminatory 
rule of law but might enable an un- 
equal or discriminatory treatment to 
be accorded to persons or things simi- 
larly situated. This would happen 
when the legislature vests a discretion 
in an authority, be it the Government 
or an administrative official acting 
either as an executive officer or even 
in a quasi-judicial capacity by a legia- 
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That takes us to the chal- 


Naraindas v. State of M. P; (Bhagwati J.) [Prs. 20-21] S. C. 1249 
lation which does not lay down any 


policy: or, disclose any tangible or 
intelligible purpose thus clothing the 


. authority. with unguided and arbitrary 


powers enabling it to discriminate." 


It can, therefore, hardly be disputed 
that if Section 4, sub-s. (1) were found 
to confer a naked and arbitrary power 
on the State Government to select and 
prescribe such text books as it pleases 
in exercise of its absolute and uncon- 
trolled discretion without any guiding 
principle or policy to control and re- 
gulate the exercise of ‘such discretion, 
it would be in violation of the consti- 
tutional mandate of equality before 
law. The State Government would 
then be able to choose the text book 
of any publisher it likes and  pres- 
cribe it as a text book even though 
it is inferior in quality than the text 
book of another publisher. That wouid 
enable the State Government to exer- 
cise its power arbitrarily and caprici- 
ously and discriminate at its sweet 
wil between one publisher and an- 
Other. But we do not think S. 4, sub- 
s. (1) suffers from this lethal infirmity. 
It does not vest an arbitrary uncon- 
trolled discretion in the State Gov- 
ernment to select and prescribe such 
text books as it likes irrespective of 
their merit and quality. The object 
or purpose for which the power to 
select and prescribe text books is con- 
ferred on the State Government is to 
ensure uniformity of standard and ex- 
cellence in instruction which can be 
achieved only if standardised text 











State Government in exercising 
power of selecting and prescribing text 
books. The power to select and ore- 
scribe text books is thus not an un- 
guided and unfettered power which 
leaves it free to. the State Government 


cannot, therefore, act arbitrarily or 
eapriciously in selecting or prescribing 
text books but it has to -exercise this 
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available to the students. This standard" 
or criterion,  gatherable from the 
object and purpose of the Statute, con- 


. |trols and regulates the exercise of the 


power by the State Government and 
it is by reference to this  yard-stick 
that the exercise of the power by the 
State Government is  canalised and 
kept within bounds. If the State Gov- 
ernment in selecting and prescribing 
text books does not follow this 
standard or criterion, the prescription 
of text books made by the State Gov- 
ernment, and not Section 4, sub-sec- 
tion (1), would be liable to be con- 
demned as invalid. It is not possible 
to say that arbitrary and uncontrolled 
power has been vested in the State 
Government and on that account Sec- 
tion 4, sub-section (1) is bad. 


22. It was, however, contended 
on behalf of the petitioner that even if 
there is any guidance provided by the 
Legislature, it is futile because the 
power conferred on the State Govern- 
ment is a very wide discretionary 
power and it can easily lend itself to 
misuse or abuse in the hands of the 
executive without any one being able 
to pinpoint or demonstrably show 
such misuse or abuse of power. The 
apprehension which was voiced was 
that since there is no machinery pro- 
vided by the Legislature which would 
ensure just and proper execution of 
the power by the State Government 
according to the guidelines laid down 
by the Legislature, the State Govern- 
ment may with impunity act arbitrari- 
ly or capriciously and the selec- 
tion and prescription of text 
books by it may not only be vitiated 
by wrong evaluation of the merit and 
quality of text books but may also 
conceivably be actuated by personal or 
' political corruption or nepotism on the. 
part of those exercising the power on 
behalf of the State Government. Now it 
is true, and there cam be no doubt 
about it that the power conferred on 
the State Government is a large dis- 
cretionary power and no machinery is 
laid down by the Legislature which 
would ensure just and proper execu- 
tion of the power by the State Gov- 
ernment but on that account alone the 
conferment of the power cannot be 
held to be invalid. Whenever a dis- 
cretionary power is conferred on any 
authority, there is always a potential 
danger of its misuse or abuse, however 


pees 
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much the Legislature may try. to 
hedge it with safeguards. But the mere 
possibility that the power may be mis- 
used or abused cannot per se induce 
the Court to deny the existence of the 
power. It cannot be overlooked that 
the Legislature has confided this 
power not to any petty official but to 
the State Government and that itself 
is a guarantee that the power would 
be exercised in conformity with the 
policy or principle laid down in the 
Statute. As said by this Court in 
Matajog Dobey v. H. C. Bhari, (1955) 2 
SCR 925 = (AIR 1956 SC 44): 

"A discretionary powér is not 
necessarily a discriminatory power 
and abuse of power is not easily to be 
assumed where the discretion is vested 
in the Government and not in a minor 
official.” 

We have no doubt that if the law is 
administered by the State Govera- 
ment “with an evil eye and an unequal 
hand” or there is misuse or abuse of 
power by the State Government, the 
arms of this Court would be long en- 
ough to reach it and to strike down 
such misuse or abuse with a heavy 
hand. We may point out that the State 
Government has not yet made rules 
under Section 8 of the Act of 1973 
prescribing the machinary which it 
would adopt in selecting and prescrib- 
ing text books. It is quite possible 
that when such machinery is prescris- 
ed by the State Government it will 
allay any apprehension of possible 


‘misuse or abuse of power by the State 


Government. If, on the other hand, it 
is found that such machinery operates 
so as to deny equality of treatment to 
private publishers similarly  circum- 
stanced, it may become vulnerable to 
attack under Article 14 of the Con- 
stitution. 


23, We are not unmindful of 
the fact — and that is a matter which 
has caused us great anxiety — that 
the power to select and prescribe text 
books for obligatory use by students 
in schools can be a potent and power- 
ful weapon in the hands of the execu- 
tive to inculcate its social, economic or 
political philosophy and ideology in 
young impressionable minds which 
have not yet developed the capacity to 
think independently for themselves 
and which are easily amenable to the 
thoughts, ideas and influences to which 
they are continually exposed. The 


1974 
State Government, controlled by a 
political party having a particular 


social, economic and political philoso- 
phy or ideology, may use the power of 
Selecting and prescribing text. booxs 
for indoctrinating the highly receptive 
&nd sensitive minds of young boys and 
girls and stifling the growth and de- 
velopment of free thought which is so 
essential for maintenance of democratic 
way of life. It is our firm belief, nay, 
a conviction which constitutes one of 
the basic values of a free society to 
which we are wedded under our Con- 
stitution, that there must be freedom 
not only for the thought that we che- 
rish, but also for the thought that we 
hate. As pointed out by Mr. Justice 
Holmes in Abrams v. United States 
(1918) 250 US 616 "the ultimate good 
desired is better reached by free trade 
in ideas — the best test of truth is the 
power of the thought to get itself ac- 
cepted in the competition of the 
market”. There must be freedom of 
thought and the mind must be ready 
to receive new ideas, to critically 
analyse and examine them and to ac- 
cept those which are found to stand 
the test of scrutiny and to reject the 
rest. That is why ouf Vedic prayer 
says: "Let noble thoughts come to us 
from all sides". The text books which 
are selected and prescribed for use in 
schools must not, therefore, be such as 
project only a particular social, econo- 
mic or political philosophy or ideology. 
The mind of the young students must 
not be ‘cribbed, cabined and confined’ 
by thoughts and ideas which form the 
social, economic or political philosophy 
or ideology of the political party which 
is for the time being controlling the 
State Government. It is, therefore, 
necessary that in the selection and 
prescription of text books all political 
and other extraneous influences should 
be eliminated. The only objective must 
be to give to the students the best 
possible text books possessing the 
highest degree of merit and quality 
from a purely objective and academic 
point of view so as to lead to a healthy 
development of the presonality of the 
students and make them truly nationa- 
list, patriotic, service-minded and use- 
ful members of the society. That is the 
reason why the Secondary  Educa- 
tion Commission recommended the 
constitution of a high power committee 
which would be in charge of the func- 
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tion of selecting and prescribing text 
books. It is true that under the Act 
of 1973 there is no provision for cons- 
tituting such a high power committee 
and instead, the power to select and 
prescribe text books is vested in the 
State Government. But there is noth- 
ing to prevent the State Government 
from setting up an independent high 
power committee on the lines indicated 
by the Secondary Education Commis- 
sion for the purpose of assisting it in the 
task of selecting and prescribing text 
books. This can be done by the State 
Government by making appropriate 
rules under Section 8 of the Act of 
1973 and there is no reason to suppose 
that the State Government will not do 
So. Be that as it may, it is clear from 
the aforesaid discussion that the power 
to select and prescribe text books con- 
ferred on the State Government under 
Section 4, sub-section (1) is not an un- 
guided and unfettered power and Sec- 
tion 4, sub-section (1) is not liable to 
be struck down as invalid on tne 
ground of contravention of Article 14, 
and if that be so. Section 4, sub-sec- 
tion (3) also does not incur the con- 
demnation of that article. 


24. We, therefore, allow the 
petition and make the rule absolute to 
8 limited extent. We declare that the 
iext books on languages prescribed by 
the Board as also the text books which 
formed the subject matter of the noti- 
fications dated 5th April, 1972. 25th 
April, 1972, 26th April, 1972 and 17th 
May, 1972 issued by the Board — both 
of which categories of text books were 
purported to be continued by the noti- 
fication dated 28th March, 1973 — are 
not prescribed text books within the 
meaning of sub-section (1) or sub-sec- 
tion (2) of Section 4. We also issue a 
writ quashing and setting aside the 
notification dated 24th May, 1973 
issued by the State Government. So far, 
as the other reliefs claimed by the peti- 
tioner are concerned, the petition is 
rejected and the rule will stand dis- 
charged. There will be no order as 
to costs 

Order accordingly. 
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Index Note:— (A) Contempt of 
Courts Act (1971), Section 2 (c) (ii) — 
Criminal Contempt Interference 
with due course of justice — What is. 


Brief Note:— (A) A statement 
amounts to contempt of court only if 
it interferes or has a tendency to 
interfere with the due course of the 
pending proceeding by creating  pre- 
judice against the party, which would 
affect the fair hearing. (Para 6) 


— 


Where an order of State Govern- 
ment under Section 4 (1) of M. P. Pra- 
thamik, Middle School Tatha Madhya- 
mik Shiksha (Pathya Pustakon Sam-. 
bandhi) Vyavastha Adhiniyam (13- of 
1973) is challenged by a text book 
publisher whose books are excluded 
from study in the schools, a statement 
made by the concerned Minister even 
if prejudicially affects his business he 
would not be prejudiced in the matter 
of hearing in the pending proceeding 
and hence the statement would not 
amount to contempt. (Para 6) 


Index Note:— (B) Contempt of 
Courts Act (1971), Section 2 (c) (iii) m 
Criminal contempt — Wrong or mis- 
leading statement when amounts to 
contempt. 


Brief Note:— (B) Ifa wrong or 
misleading statement is deliberately 
and wilfully made by a party to a 
litigation with a view to obtain a 
favourable order, it would prejudice or 
interfere with the due course of judi- 
. cial proceeding and thus amount to 
contempt of court. But it must be 
establishded satisfactorily that any 
deliberate and wrong statement was 
made and there was a favourable order 
in consequence of the statement. 

(Para 7) 
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-it was apprehended that the: 
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The Judgment of the Court was 
delivered by . 


BHAGWATI, J.:— The appellant: 
is a printer and publisher of books in 
the State of Madhya Pradesh. The 
books printed and published by the 
appellant were.at all material times 
very popular in the primary, middle 
and secondary schools in that State. 
Sometime in 1968 a Society called the 
Madhya Pradesh  Pathya  Pustak 
Rachna | Avam Shaikhinik Anu- 
sandhan Nigam was registered 
under the Madhya Pradesh Soci- 
eties Act, 1959, The Minister 
incharge of the portfolio of education 
was the ex-offio Chairman of this 
Society while some officers of the Gov- 
ernment of Madhya Pradesh connected 
with the Education Department were 
ex-officio. members along with other 
non-official members nominated by the 
Government of Madhya Pradesh. This 
Society was known by the name of 
Text Books Corporation. It appears 
that the Text Books Corporation pre- 
pared text books in certain subjects for 
use in primary and middle schools and 
State 
Government would prescribe those text 
books for exclusive use in primary and 
middle schools throughout the State of 


‘Madhya Pradesh. This would naturally 


hurt the appellant in his business be- 
cause the text books printed and pub- 
lished by him would be excluded from 
use and there would be no market for 
them. The appellant, therefore, filed _ 
Civil Suit No. 22A of 1973 in the Court 

of 4th Civil Judge, Class II, Jabalpur 
on 2nd- March, 1973 claiming various 
reliefs against the State of Madhya 
Pradesh, the Text Books Corporation 
and the Registrar of Firms and Socie- 
ties, Madhya Pradesh. An application 
for interim injunction was also filed 
by the appellant along with the plaint 
on the same day and on the applica- 
tion, an ex parte order of interim in- 
junction was issued by the learned 
Civil Judge against the respondents. 
The notice of the application for in- 
terim injunction was served on the res- 
pondents and its hearing was fixed on 
26th March, 1973. The State of Madhya 
Pradesh, which is respondent No. 1, 
made an application to the learned 
Civil Judge on 26th March, 1973 for 
vacating the ex parte order of interim 
injunction and though this application 
was fixed for hearing on 28th March, 
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1973, it was adjourned to 31st March, 
1973 at the instance of respondent No. 
1 In the meantime, on 27th March, 
1973, respondent No. 1 filed a revision 
application in the High Court of 
Madhya Pradesh for revising the ex 
parte order of interim injunction pass- 
ed by the learned Civil Judge. The 
High Court by.an order dated 28th 
March, 1973 admitted the revision ap- 
plication and granted ex parte stay of 
the operation of the ex parte order of 
interim injunction. The notice of the. 
application for stay was served on the 
appellant and after hearing the appel- 
lant who appeared to show cause, the 
High Court by an order dated 2nd 
April, 1973 confirmed ‘the ex parte 
order dated 28th March, 1973 staying 
the operation of the order of injunc- 
tion dated 2nd March, 1973. 

2. The appellant thereupon 
preferred a petition for special leave 
against the orders of the High Court 
dated 28th March, 1973 and 2nd April, 
1973. The learned Vacation Judge, 
before whom the special leave petition 
came up for hearing during the vaca- 
tion on 18th May, 1973, issued notice 
to the respondents to show cause why 
special leave should not be granted and 
on the application for stay, the learned 
Vacation Judge made an order grant- 
ing “interim stay of the operation of 
the order of the High Court dated 
28th March, 1973 as confirmed on 2nd 
April, 1973” and also stayed further 
proceedings in the revision application 
before the High Court pending notice 
of motion. On 5th June, 1973, this 
iterim order dated 18th May, 1973 was 
modified by the learned Vacation 
Judge after hearing the parties and 
the relaxation granted was as follows: 

“The order passed by this Court 
on 18-6-1973 will mot prevent the 
Respondents from doing the work „of 
writing, revising, ` compiling, editing 
designing and printing the books but . 
they will not release the ‘books for 
distribution before the disposal of this 
applieation. Notice made returnable 
on 19th June 1973. If any member of 
the Society is not served by 19th June 
1973, the matter will be heard ex parte 
as against him. Contempt matter also 
to come up for orders on 19th June 
1973." 


Now the appellant had in the mean- 
time filed Writ Petition No. 1177 of 
1973 in this Court : ing the con- 
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stitutionality of Section 4 of the. 
Madhya Pradesh Prathamik, Middle 
School  Tetha  Madhyamik  Shiksha 
(Pathya Pustakon Sambandhi) Vya- 
vastha Adhiniyam, 1973 (hereinafter 
referred to as Act 13 of 1973) and the 
validity of the order dated 24th May,. 
1973 made by the State Government 
under S. 4, sub-section (1) of that Act 
presoribing certain text books in 
Botany, Zoology, History, Commerce 
and English printed end published 
by private parties. This writ petition 
was admitted and rule nisi was issued 
by the learned Vacation Judge on 8th 
June, 1973 and on the application for 
stay made in the writ petition an in- 
terim order was made on the same day 
staying the operation of the order 
dated 24th May, 1973 and restraining 
the respondents from approving text 
books on any subjects other than those 
covered by the order dated 24th May, 
1973 pending disposal of the seid ap- 
plication. The petition for special 
leave along with the application for 
injunction in that petition as also the 
stay application in the writ petition 
thereafter came up for hearing before 
the learned Vacation Judge on 19th 
June, 1973. The learned Vacation 
Judge granted special leave to appeal 
and directed that the appeal be heard 
along with the writ petition and so 
far as the applications for interim in- 
junction and stay were concerned, the 
learned Vacation Judge made a fur- 
ther modification in the interim order 
dated 18th May, 1973 giving liberty to 
the respondents in the appeal to put 
into circulation and sale 29 text books 
which were already in use and also 
relaxed the interim order dated 8th 
June, 1973 by permitting the respon- 
dents in the writ petition “to print the 
books in regard to the five subjects, 
namely, Botany, Zoology, History 
Commerce and English, but not to 
publish or distribute them for sale". 
H 3. On 27th June, 1973 an 
English Daily newspaper, called Hit- 
wad, published a Press Note issued by 
the State Government which was to 
the following effect: . 

"The Primary, Middle and Higher 
Secondary Schools in the State are 
scheduled to open after the summer 
vacation on 2-7-1973. Advance ar- 
rangements had been made for pre- 
paration, printing and publication of 
Text-Books through the Text Books 


Y 
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Corporation so that they are freely 
available by that date. 

The State Government was served 
with a stay order of the 2nd March 
1973 by the Civil Judge Class H, 
Jabalpur. Even though this order. 


was vacated by the High Court 
on 28th March 1973, the Sup- 
reme Court on 18th May 1973 


reimposed the earlier restrictions. It 
is only on the 5th of June that the 
Supreme Court allowed the State Gov- 
ernment and the Text Books Corpora- 
tion to go ahead with the printing of 
the text books. On the 19th of June 
the Supreme Court has further allow- 
ed the publication and distribution of 
28 text books for classes I to VIII. In 
relation to 7 text books the earlier stay 
regarding publication and distribution 
still continues. This matter will come 
up before the Court again on the 16th 
of July. 

In the case of classes IX to XI the 
Supreme Court has also stayed the 
order of the State Government pre- 
scribing books in Botany, Zoology, 
Commerce, History and English. The 
Supreme Court has also prohibited the 
prescription of books of any other 
subjects. This will affect subjects like 
Sanskrit and History ete. 


Regarding 7 text books, viz. 
Science for Classes III and IV, English 
and Sanskrit for class VI and Supple- 
mentary Readers in Hindi for classes 
VI, VII and VIII, the position is that 
the State Government had indicated on 
.21-9-1973 amd that text books in these 
subjects prepared by the Text Books 
Corporation would be taught from the 
academic session 1973-74 and that those 
would be the only books used for these 
subjects from that session onwards. It 
is likely that as a result of this order 
books published by private parties will 
no longer be available in the coming 
session. Moreover, the State Govern- 
ment have formally prescribed the 
books prepared by the Text Books Cor- 
poration underthe powers vested in 
. them under S. 4 (1) of the M. P. Prath- 
mik, Middle School Tatha Madhyamik 
shiksha (Pathya Pustakon Sambandhi 
Vyavastha) Adhiniyam 1973. Con- 
sequently the use of any other text 
book in the School save those prescrib- 
ed by the State Government is probi- 
bited. Unless the matter is fully plac- 
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&bout the exact books to be used by 
students and teachers in schools is not 


clear. 

Considering these facts amd the 
difficulty ror the students and  par- 
ents may face without text books, 
the State Government have: decided 
that the schools should open on Monday 
the 16th instead of the 2nd July. The 
State Government will also try to en- 
sure that the consequential loss in 
teaching days will be kept to the mini- 
mum during the academic session.” 
This Press Note was preceded by the 
report of a statement alleged to have 
been made by one Arjun Singh, Mini- 
ster for Education at a Press Confe- 
rence, namely; 

“Mr. Singh ‘said the postponement 

of the reopening date of the schools by 
a fortnight, would enable the Govern- 
ment to take necessary steps for the 
preparation, printing and publication 
of the text-books and their timely dis- 
tribution is the students." 
The appellant, taking the view that 
some of the statements contained in the 
Press Note constituted contempt of 
court, filed a Miscellaneous Petition in 
this Court for taking proceedings 
against Arjun Singh for contempt of 
court. This petition for contempt was 
also directed against one Y. N. Chatur- 
vedi, Director, Text Books Corporation. 
On this petition for contempt, notice 
was ordered to be issued and it was 
made returnable on 16th July, 1973. 

4, The application for interim 
injunction in the appeal and the peti- 
tion for contempt then came up for 
hearing before this Court on 16th July, 
1973 when this Court made the follow- 
ing order: 

“The parties agree that the High 
Court will dispose of the revision peti- 
tion within a period of 30 days from 
today. Im view of the agreement, it is 
hoped that the High Court will dis- 
pose of the revision petition in terms 
of the agreement. It will be open to 
the High Court to consider and modify 
the interlocutory orders passed by this 
Court on the stay petitions if moved 
by any of the parties. The status quo 
to continue until such orders are modi- 
fied by High Court. The contempt 
application are adjourned until the 
High Court disposes. of the revision 


; 


petiti 
Dat to this order, the High Court 


~ 


3 





ed before the Supreme pa and its 
final decision obtained, position took up the Revision application for | 
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hearing and by an order dated 6th 

August, 1973 allowed the Revision 

Application and set aside the ex parte 

order of interim injunction granted by. 

Moe Civil Judge on 2nd March, 
73. 


5. The position which, there- 
fore, now obtains is that the Revision 
Application in’ which the ex parte in- 
terim order was made on 28th March, 
1973 and confinmed.on 2nd April, 1973 
has been disposed of amd ex parte 
order of interim injunction dated 2nd 
March, 1973 has been vacated. The 
ex parte order of interim stay made on 
28th March, 1973 and confirmed on 
2nd April, 1973 has come to an end 
with the disposal of the Revision Ap- 
plication. The appeal directed against 
the ex parte order of interim stay 
made on 28th March, 1973 and confirn- 
ed on 2nd April, 1973 has therefore 
become academic. It does mot survive 
and must accordingly be dismissed 
with no order as to costs. 


6. The petition for contempt is 
directed against two contemners, Arjun 
Singh and Y. N. Chaturvedi. The 
charge against Arjun Singh is that he 
made several statements in the Press 
Note issued by the State Government 
which had the effect of interfering with 
the due course of the appeal and the 
writ petition by creating prejudice 
against the appellant. The appellant re- 
lied on four statements contained in the 
Press Note which according to him were 
calculated to cause prejudice to him in 
regard to the appeal and the writ peti- 
tion. We have carefully gone through 
these four statements (but we fail to see 
how they can at all be regarded as pre- 
judicing in any manner whatsoever 
fair trial and hearing of the appeal and 
the writ petition. The State Govern- 
ment by the Press Note announced the 
postponement of the reopening of the 
schools in Madhya Pradesh from 2nd 
July, 1973 and made certain statements 
in the Press Note explaining why it 
had become necessary to make such 


postponement. It may be that some of. 


the statements made in the Press Note 
were mot correct — for example, the 
statement that the State Government 
has formally prescribed the books pre- 
pared by the Text Books Corporation 
in exercise of the powers vested in it 
under Section 4 (1) of Act 13 of 1973 
was incorrect, because barring the 
order dated 24th May, 1673 which pre- 
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scribed certain text books printed and 
published by private publishers, there 
was no other order made by the State 
Government prescribing text books 
under S. 4 (1) of Act 13 of 1973. But 
mere making of incorrect statements in 
justification of a decision to postpone 
the reopening of the schools could 
not possibly have any prejudicial effect 
on the due course of justice so far as 
the appeal and the writ petition were 
concerned. It is quite possible that 
some of the statements made in the 
Press Note, if incorrect, might prejudi- 
cially affect the business of the appel- 
lant by bringing down sales of the text 
books printed and published by him, 
but that is very much different from 
saying that he would be prejudiced in 
the appeal or the writ petition. What 
we have to consider for the purpose of 
determining whether any of these 
statements constitutes contempt o 

court is whether these statements in- 
terfere or have a tendency to interfere 
with the due course of the appeal or 
the writ petition by creating prejudice 
against the appellant which would 
affect the fair hearing amd disposal of 
the appeal or the writ petition. That 
effect, we are afraid, the statements in 
the Press Note complained of by the 
appellant do mot have. It is not pos- 
sible to hold that any of these  state- 
ments constitutes contempt of court. 


T. The charge of contempt 
against Y. N. Chaturvedi is also equally 
unsustainable. The complaint against 
Y. N. Chaturvedi was that on 19th 
June, 1973, when the applications for 
interim injunction and stay were heard 
by the learned Vacation Judge, he had 
got wrong statement made by the Ad- 
voeate General of Madhya Pradesh, 
who appeared for the respondents, 
namely, that all the 29 text books pre- 
pared by the Text Books Corporation 
were printed and ready for sale and it 
was on account of this statement that 
the learned Vacation Judge had modi- 
fied the interim order dated 18th May, 
1973 by permitting the respondents to 
put in circulation and sale those 29 
text books, but as appearing from the 
statement of Arjun Singh reported in 
Hitwad, this statement was incorrect 


. because not only were those 29 text 


books not ready on 19th June, 1973 but 
they were not ready even on 2nd July, 
1973 and the reopening of the schools 
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had to be postponed by a fortnight to 
_ enable the Government to take neces- 
. Sary steps for the preparation, printing 
and publication of these 29 text books 
and their timely distribution to the 
Students. The statement got made 


through the learned Advocate General’ 


by Y. N. Chaturvedi was thus a delibe- 
rately wrong statement calculated to 
obtain a relaxation of the interim order 
dated 18th May, 1973 in favour of the 
respondents and the making of such a 
deliberately misleading statement con- 
stituted contempt of court. Now there 
cam be no doubt that if a wrong or 
misleading statement is deliberately 
and wilfully made by a party to a 
litigation with a view to obtain a 
favourable order, it would prejudice 
or interfere with the due course of the 
judicial proceeding and thus amount to 
contempt of court. But here we can- 
not say that it is established  satisfac- 
torily by the appellant that any deli- 


berately wrong: or misleading  state- 


ment was made or got made by Y. N. 
Chaturvedi with a view to obtaining a 
relaxation of the interim order dated 
18th May, 1973. Y. N. Chaturvedi has 
clearly stated in paragraph 12 of his 
affidavit dated 10th July, 1973 which 
has been referred to and relied upon 
in the affidavit filed by him in reply 
to the petition for contempt, that “The 
Advocate-General also submitted that 
29 books had been in circulation for 
several years. It was also said that the 
respondents be permitted to get the 
books printed in 7 subjects mentioned 
in the order dated 24-5-1973. It is cor- 
rect that the statement was made on 
behalf of the respondents that these 
29 books were ready with them. The 
appellant’s counsel on the instructions 
of the appellent may have made a 
statement that books were not ready 
but that statement was not correct.” 
“The Advocate General bad pointed out 
in the Court that the Society had got 
the books prepared and given to prin- 
ters for printing and then delivery in 
the month of June. He also said that 
full arrangements had been made to 
make available books to students when 


schools opened in July and also sub- - 


mitted that Society could not go back 
as the printing under terms of agree- 


ment executed with the printers even | 
if it wished to do so.” It has also been, 


said by Y. N. Chaturvedi in the affi- 
.davit filed by him in reply to the peti- 
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tion for contempt that all 'arrange- 
ments had been made by the Text 
Books Corporation to have 29 text 
-books ready for circulation when the 
schools reapened on 2nd July, 1973 and 

reopening of the schools was not 
postponed beoause 29 text books were 
not ready for sale. This clearly shows 
that no reliance can be placed on the 
report of Hitwad as to the statement 
alleged to have been made by Arjun 
Singh and Y. N. Chaturvedi cannot be 
condemned on the basis of such re- 
port. In fact Arjun Singh himself has 
categorically asserted in-the affidavit 
filed by him in reply to’ the petition 
for contempt that it was mot correct to 
say that the reopening of the schools 
was postponed because 29 text books 
were not ready. .There is, therefore, 
no substance in the charge of contempt 
against Y. N. Chaturvedi and that 
charge must fail. 


8. . We, therefore, dismiss both 
the appeal and the petition for con- 
tempt of court with no order as to 
costs. . 

Appeal end petition dismissed. 





AIR 1974 SUPREME COURT 1256 
6 (V 61 C 242) 

J (From:— Punjab) 

V. R. KRISHNA IYER AND R. S. 

SARKARIA, JJ. | 
Bhoor Singh and another, Appel- 
lants v. State of Punjab, Respondent. 

Criminal Appeals Nos. 105 and 106 
of 1973, D/- 28-2-1974. 

Index Note:— (A) Criminal P. C. 
1898, Sections 221, 233, 342, 537 
— Charges under Section 148 and 
Section 302 read with Sec- 
tion 149 Penal Code — Conviction 
under Section 302 read with Section 34 
— No specific charge framed under 
Section 34 — But accused in their exa- 
mination under Section 342 made- 
aware of circumstances showing con- 
cert and participation in joint criminal 
action — No prejudice caused to accus- 
ed — No illegality — Trial held not 
vitiated in absence of charge under 
Section 34. (X-Ref:— Penal Code 
(1860), Sections 34, 149 and 302). AIR 
1956 SC 116, Rel. on. (Para 23) 


OR/DR/B102/74/HGP 


1974 


Index Note:— (B) Criminal P. C. 


(1898), Sec. 403 —. Accused acquitted— - 


Binding nature of — Murder trial — 
Simultaneous but separate case under 
Arms Act — Conviction in murder case 
— Acquittal in case under Arms Act — 
No appeal against acquittal — Doctrine 
of issue estoppel held not applicable. 
(X-Ref:— Penal Code (1860), Sections 
149, 302). (X-Ref:— Arms Act (1959), 
Section 27). (K-Ref:— Evidence Act 
(1872), Section 115). 

Brief Note:— (B) Some accused 
were tried under Section 302 read with 
Section 149 Penal Code. Against one 


of them there was also a simultaneous 


but a separate case under Section 27. 
Arms Act for aac puri of gun alleg- 
ed to have been used committing 
murder. But he was neauibted in the 
case under Anms Act and there bini 
no appeal by the State against . 

acquittal. On conviction in the iiri 
trial it was contended that the order 


of acquittal under Arms Act having , 


become final, the Sessions Court, on 
the principle of issue estoppel, was 
precluded in the murder case from 
holding that the accused was in posses- 
sion of the gun. 

Held that the murder trial having 
been decided first and the case under 
Arms Act later on and besides this, the 
order of acquittal having been made 


perhaps erroneously the doctrine of - 


issue estoppel was not applicable. ATR 
1956 SC 415, Disting. (Para 24) 


Index Note:— (C) Constitution of 
India, Article 136 — Criminal. ‘appeal 
by special leave — Powers of Supreme 
Court to review evidence — Concur- 
rent: findings of fact — Interference 
with. 

Brief Note:— (C) In an appeal by 
special leave under Article 136 and in 
the exercise of its special jurisdiction 
under that Article, the Supreme Court 
dees not normally disturb concurrent 
findings of fact or review the evidence 
unless grave and exceptional circum- 
stances exist and there has been a 
failure of justice. ' 


Nevertheless, if the findings of the 
courts below are manifestly vulnerable 
end unsound in regard to certain 
matters, the Supreme Court will re- 
open the case and resppraise the evi- 
dence only to the extent necessary for 
an examination of those matters. 


(Paras 26, 28) 
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Index Note:— (D) Penal Code 
(1860), Sections 302 and 149 — Fight. 
between two armed parties resulting 
in deaths and injuries — Murder trial 


= Sentence. 


Brief Note:— (D) Where in a mur- 
der trial, there were circumstances 
which though insufficient to make out 
a plea of private defence, could legiti- 
mately be taken into account in choos- 


_ing between sentence of life or of death 


and there was dread of intending ex- 
ecution brooding over the heads of the 
condemned prisoners for a long period 
of over three years, death sentences 
were altered to imprisonment for life. 

(Paras 40, 41) 
Cases Referred:. Chronological Paras 


ATR 1970 SC 771 = (1969) 2 SCR 1004 
= 1970 Cri LJ 759, Andhra Pradesh 
State v. Meerayya 14 

AIR 1965 SC 87 = (1964) 7 SCR 123 
= 1965 (1) Cri LJ 120, Manipur Ad- 
ministration v. Thokchom Bira 

14 

AIR 1956 SC 116 — (1955) 2 SCR 1140 
— 1956 Cri LJ 291, Wilie (William) 
Slaney v. State of Madh  Pra- 


22, 23 
AIR 1956 SC 415 — 1956 Cri LJ 805, 
um Singh v. 


State of Pun- 

14, 24 

AIR 1955 SC 274 = (1955) 1 SCR 1201 
= 1955 Cri LJ 721,.Namak Chand v. 
Punjab State 13, 22 


The Judgment of the Court was 
delivered by : 


SARKARIA, J.:— The three ap- 
pellants, who are brothers, were tried 
by the learned Sessions Judge, Patiala 
for the murders of Sardara Singh, Gian 
Singh and Harnek Süngh and the ap- 
pellants own brother, Baldev Singh. 


2. Ajit Singh was convicted 
under Section 302, Penal Code for the 
murders of Baldev Singh and Sardara 
Singh and under Section 302 read with 


^ Section 34, Penal Code for the mur- 


ders of Harnek Singh and Gian Singh, 
and sentenced to death on each count. 


=e on Oe Bhoor Singh was convicted 
under Section. 302, Penal Code for the 
murders of Harnek Singh and Gian 
Singh and under Section 302, read with 
Section 34, Penal Code for the murders 
of Sardar Singh end Baldev Singh and 
sentenced to death on each count. He 
was further convicted under. Sec. 307, 
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Penal Code and sentenced to 7 years’ lant, Baldev Singh, deceased and two 
rigorous imprisonment. FOEDE paoe Mar gandasas, 
4. Kewal Singh icted @Pproache ubewe oor Singh 
under Section 309 read bad Mr ere shouted n wy would settle the 
34, Penal Code for the murders of Scores once for eu ees 
Singh and sentenced to death. He was ‘eceased got hold of a Takwa, Gandasi 
. further convicted under Section 326, 9nd lathi respectively. P. W. Chhota 
Penal Code for causing grievous hurt Was unarmed. Then, Bhoor Singh fired 
to Sardara Singh and Chhota Singh Bis Bun towards the complainant party. 
and sentenced to seven years’ rigorous he shot did not find its mark. Sardara 
: : t. ' Singh said that they could not stand 
HOSFIDOREDGRE i against guns. Realising that discretion 
5. On appeal the High Court was the better part of valour, the com- 
of Punjab amd Haryana upheld the con- plainant party ran towards the tube- 
victions oe the accused on all me well of Balwant Singh hotly pursued 
counts. he capital sentences award- and fired upon from ? 
ed by.the trial court to Ajit Singh and side, At this junct s n ac: 
Bhoor Singh were confirmed. K ceased and his ion Jaswindor m 
Singh's death sentence, however, wes (P. W. 5) who were at their tubewell 
commuted to that of life imprisonment. about 80 Karams away, also reached 
- 6. The convicts have come up there. They were unarmed. They in 
to this Court in appeal by special leave association with Kehar Singh P. W., 
granted under Article 136 of the Con- tried to dissuade the appellants. Ajit 
sition, | Ag CA d 
7. Four or five years before 9W8y y wanted to be alive, S 
the 'occurrence in question, Sardara appellent eea the complainant 
Singh and Ishar Singh deceased had Barty. Ajit Singh fired a shot dropping 
purchased, in the names of their sons, Sin ES ingh „to the gond Kewal 
land from one Balbir Singh, a collate- Singh then inflicted gandasa blows on 
ral of the appellants. The  vendees, ed ah : ME Oeceare 
eh ers ble to get posses. SUMed a ead to rescue his father when 
xad f ihe land which was with t a shot fired by Bhoor Singh felled him 
appellants. The vendees instituted a ™ the ground. At the same time, Bal- 
suit against the appellants for posses- 4¢V lego ra us S es 
sion of the land and obbained a decree. CS Mefully Lir arn er ff pa 
The appell is, went up in appeal UnSuocess y tried to ward o the 


: blows with the weapon he was carry- 
against that decree. The appeal was ing. Ajit Singh fired his gun towards 


pM ia ta poctitrenoe im ques- "Tabor. ‘Singh, whereupon both Baldev 
praca. Singh and Ishar Singh dropped dead. 
8. On Diwali day, the 29th Chhota Singh (P. W. 6) took cover be- 
October, 1970, Chhota Singh (P. W. 6), hind Gian Singh deceased, when the 
his ‘brother, Ishar Singh  deceas- pellets from a shot fired by Bhoor 
ed, and their  nepbew,  Harnek Singh hit Gian Singh, Kehar Singh and 
Singh deceased, were present Jaswinder Singh. Gian fell down and 
at their tubewell. Kehar Singh expired. Kewal Singh inflicted injuries 
(P. W. 4), a resident of the neighbour- with a gandasa on Chhota Singh. The 
ing village, Minpur, also came there  appellants end their two unknown 
to purchase a she-buffalo. The visitor companions then ran away leaving 
wanted to milk the animal which was Sardara Singh. Ishar Singh, Gian 
present there. At about 5 p. m. Sar- Singh and Baldev Singh dead at the 
dara Singh deceased, another brother spot. Harnek Singh died when he was 
of Chhota Singh, came and reported being removed by Chhota Singh to the 
that on his way from Chanarthal Hospital at Chanarthal Kalan. Kehar 
Kalan, be was taunted by Baldev Singh Singh and Jaswinder Singh stayed 
and there was a sharp exchange of hot behind to guard the dead-bodies. 
words between them with reference to 
the deceased’s attempt to recover pos- 9. Assistant Sub-Inspector, 
session of the land. In the meanwhile, Gurdev Singh, S. H. O., Police Station 
appellants Ajit Singh and Bhoor Singh, Mulepur was i lage Chanarthal 


in vilag 
armed with guns, Kewal Singh appel- Kalan where he learnt that a fight had 
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taken place et Chinarthal Khurd. He 
hastened to Chinarthal Khurd and re- 
corded the statement of Chhota Singh 
between 7-30 and 8-30 p. m. He then 
sent the statement to the Police Sta- 
tion, where, on its basis, a case was re- 
gistered same day at 9-35 p. m. 


19. In their examination under 
Section 342, Criminal Procedure Code, 
Bhoor Singh and Kewal Singh appel- 
lants plainly denied the prosecution 
case and pleaded alibi. Ajit Singh, 
while admitting his arrest on October 
30,1970, along withthe gun minus the 
cartridges, at the Rajendra Hospital, 
Patiala wherein he was lying as an 
indoor patient in an injured condition, 
set up this counter-version at the trial. 

“My mother was ill and I had gone 
to the village to enquire about her 
health on Diwali day. I had called 
Kewal accused to my house at Khande- 
bad where I am posted. He was to re- 


main with my family and look after 


my she-buffalo. He had am injury and 
could recover as I had sufficient milk 
for him. On Diwali day I and Baldev 
Singh were going to place Divas on our 
tube-well. On the way there are some 
graves and a pirkhana. We placed a 
Diva there and were going towards 
our tubewell. On that way 10 or 12 


persons attacked us. One of them caus- . 


ed two injuries on my head. I was 
given one blow with a Neja-like rod in 
my abdomen. I fel down  semi-con- 
scious. Then they attacked Baldev 
Singh. I heard two or three gun-fires. 
When I got wp none was present. Bal- 
dev Singh was lying dead. A gun was 
lying beside him. I got hold of that gun 
and came home as I was afraid of 
others, I requested Mihan Simgh son of 
Narain Singh to report the matter to 
the police as Baldev Singh had been 
killed. Jathedar Jaswant Singh had 
influence with the police and the re- 
port was not recorded. My brother-in- 
law brought me to Patiala.” 

11. The mainstay of the pro- 
secution case was the testimony of the 
three eye-witnesses, Kehar Singh 
(P. W. 4), Jaswinder Singh (P. W. 5) 
and Chhota Singh (P. W. 6). 

12. Learned Counsel for Ajit 
Singh, appellant raised two legal ob- 
jections: 

13. The first is that the appel- 
lants were charged in respect of off- 
ences under Sections 148 and 302 read 
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with Section 149, Penal Code, but they 
have been convicted under Section 302 
read with Section 34, Penal Code 
though there was no specific charge 
under Section 34, Penal Code against 
them. This irregularity amounts to an 
illegality and vitiates the trial. Reli- 
ance has been placed on the decision 
of this Court in Nanak Chand v. Pun- 
jab State, (1955) 1 SCR 1201 = (AIR 
1955 SC 274 = 1955 Cri LJ 721). 


14. The second is that Ajit 
Singh was simultaneously but separa- 
tely tried by the Sessions Judge for an 
offence under Section 27, Arms Act, re- 
lating to the possession of this very 
gun, and was acquitted. No appeal was 
filed by the State against that order of 
acquittal, which in consequence became - 


.final, and on the principle of issue es- 


toppel, the court was precluded in the 
murder case from holding that Ajit 
Singh was in possession af this gun. In 
support of this argument, reference 
has been made to Pritam Singh v. State 


‘of Punjab, AIR 1956 SC 415 = (1956 


Cri LJ 805); Andhra Pradesh State v. 
Meerayya, (1969) 2 SCR 1004 = (AIR 
1970 SC 771 = 1970 Cri LJ 759). He 
has also cited Manipur Administration 
v. Thokchom Bira Singh, (1964) 7 SCR 
123 = (AIR 1965 SC 87 = 1965 (1) Cri 
LJ 120). . 
15. On merits, Messrs. Nurud- 
din and Sandhu, learned Counsel for 
the appellants have addressed lengthy 
arguments, and taken us through the 
record. It is urged that the account 
given by P. Ws. 4, 5 and 6 was wholly 
unreliable for these reasons:— 


(a) Their evidence was contradict- 
ed by medical testimony and thus de- 
monstrated to be false in regard to the 
role assigned to Kewael Singh in the 
assault, and the cause of Baldev Singh’s 
death. 

(b) They failed to give any ex- 
planation as to how Ajit Singh appel- 
lant received serious injuries on vital 
parts of his person; 

(c) The story of firing while chas- 
ing and then encircling the deceased 
persons and the use of two guns by 
Ajit Singh and Bhoor Singh appellants 
was inherently improbable because for 
reloading the guns the gun-man had 
to halt and break the chase for some 
moments, during which the chased 
could elude the pursuit and run away 
beyond the range of the guns. More- 
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Over, the circumstance that most of 
the gun-shot injuries were located on 
the front side of the victims, the non- 
recovery of any gun from Bhoor Singh, 
the recovered double-barrelled gun 
being a licensed weapon of Baldev 
Singh, the participation of  Baldev 
Singh and his death in the encounter, 
the recovery of only three 12 bore em- 
pties from the scene of occurrence, the 
certainty of one and the possibility of 
the other two of which having been 
fired through the 12-bore gun of Bal- 
dev Singh had been established by the 
evidence of Mr. J. K. Sinha, Ballistic 
Expert (CW1), the gun-shot injuries on 
all the five persons, namely Gian 
Singh, Sardara Singh, Harnek Singh 
. deceased, Kehar Singh PW 4, Jaswinder 
Singh PW 5 (according to the own 
showing of the prosecution) being the 
result of three gun-fires—all, are tell- 
tale circumstances pointing to the con- 
clusion that only one gun. had been 
used. 


(d) These witnesses were highly 
interested in the prosecution. Chhota 
Singh was, in addition, inimical to- 
wards the appellants on account of the 
dispute over land. Kehar Singh was a 
.chance witness and the reason given 
by him for his presence in the com- 
pany of the complainant party was 
hardly convincing. All the three suf- 
fered injuries together in the encoun- 
ter. 

(e) In the F. I. R, two unknown 
persons also, were stated as associates 
of the appellants but at the trial, 
these ‘unknowns’ were relegated to a 
distance as silent spectators. This was 
deliberately done to implicate if pos- 
sible two more persons of the family 
of the appellants. An etbempt has been 
made to rope in as many adult brothers 
as possible. Two of them are employ- 
ed and settled elsewhere; 
killed im this occurrence, 1 
have been 'bagged' and got convicted. 

' 16. In the alternative, it is con- 
tended that there was no reason to 
disbelieve Ajit Singh's plea of  seli- 
defence viz., that they were first at- 
tacked by the party of Sardara deceas- 
ed with blunt and sharp-pointed wea- 
pons, particularly when the eye-wit- 
nesses gave no explanation, whatever, 
of the injuries of Ajit Singh, and 
offered a false explanation as to who 
had killed Baldev Singh. The Ses- 
sions Judge and the High Court — 


A. I. R. 


proceeds the argument — overlooked 
the earlier statement of Ajit Singh 
made in the Committal Court which 
was more specific, and thus misdirect- 
ed themselves to hold that the plea of 
self-defence was vague and  ground- 
less. According to the .Counsel, 
other grave error committed by the 
courts below was that they completely 
ignored Dr. Gupta’s opinion, elicited in 
cross-examination, that the injury to 
Baldev Singh could be caused with a 
sua. This omission, it is maintained 
led the courts to reach the perverse _ 
finding that it was Ajit Singh who had 
shot dead his own brother, Baldev 
Singh. The surrounding circumstances 
including the recovery of Divas from 
the dead-body of Baldev Singh, and 
the place of occurrence being near the 
grave of the Pir on which Divas are 
lit by villagers on Diwali Day, says the ` 
Counsel, had lent assurance to the 
defence version. - 


17. It is further urged that 
Kewal Singh appellant had dislocated 
his shoulder in a car accident about 
one month before the occurrence, and 
he was physically unfit to wield a 
gandasa. The counts below have grie- 
vously erred in disbelieving the evi- 
dence of D. W. 1, Dr. Joginder Singh on 
this point. 

18. Lastly, it is urged that 
even if the circumstances brought on 
record, were insufficient to down-grade 
the offence, they were enough to miti- 
gate the capital sentences. 


19. In reply, Mr. Kohli, learned 
Counsel for the State contends that in 
exercise of its special jurisdiction under 
Art. 136 of the Constitution this Court 
does not, asarule of practice, reapp- 
raise the evidence and disturb concur- 
rent findings of fact recorded by the 
courts below, unless those findings are 
clearly unreasonable or perverse. Pre- 
sent case, according to Counsel, is not 
of such a kind as would warrant inter- 
ference by this Court. The courts be- 
low, itis maintained, have rightly be- 
lieved P. Ws. 4, 5 and 6, who were all 
injured witnesses, and had rejected the 
defence version for good reasons. The 
witnesses were under no obligation to 
explain the injuries of Ajit Singh, 
which might have been fabricated or 
received in any other incident. It is 
stressed that the defence had not put 
to any af these witnesses, in cross- 


an- ~ 
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examination, that Baldev Singh had 
"received the fatal injury with a sua; 
consequently, the courts below were 
not wrong in accepting the prosecution 
story that Baldev Singh was killed by 
a shot fired by Ajit Singh. appellant 


20. Regarding the legal objec- 
tions, Mr. Kohli points out that they 
were not raised in the courts below and 
should not therefore be entertained. On 
merits also, submits the Counsel, they 
are not sustainable. Mr. Kohli further 
opposes commutation of the death 
sentences of Ajit Singh and Bhoor 


Singh, stressing that this is a case in. 


which four deaths were caused. 
21. The preliminary objections 


raised by the learned Counsel for the. 


appellants are untenable. They were 
not naised in the-courts below and are 
liable to be rejected on that score 
alone. Nor do we find any substance in 
them. 


22. Nanak Chand’s case (1955) 
1 SCR 1201 = (ATR 1955 SC 274 = 
1955 Cri LJ 721) (supra) relied on by 
the appellants was explained by this 
Court in Willie (William) Slaney v. 
State of Madhya Pradesh, (1955) 2 SCR 
1140 = (ATR 1956 SC 116 = 1956 Cri 
-It was pointed out that the 

-used in Nanak Chand's 
1 SCR 1201 = 
274 = 1955 Cri LJ 
721) must be read with reference to 
the facts of that case where the- court 
found prejudice, The Code does. not 
use the word ‘illegality’, 
‘irregularity’ and illegality can only 
mean an incurable illegality, incurable 
because of prejudice leading to a 
failure of justice. It was stressed (per 
S. R. Das, Acting C. J. and Bose J.) 
that the object of the charge is to give 


the accused notice of the matter he is - 


charged with and does not touch jüris- 
diction. If, therefore, 
information is coveyed to him in other 
ways end there is no prejudice; the 
trial is not invalidated by the mere fact 
that the charge was not formally re- 


duced to writing. The essential part of : 


this part of the law is not any techni- 
cal formula of words but the reality, 
whether the matter was explained to 
the accused and whether he under- 
stood what he was being tried for. It 
was further observed that it is not 
correct to say that Section 535-of the 
Code has no application to an accused 
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. No question of prejudice arises. 


nor defines 


ihe necessary 


C. 1261 


in which there is no charge at all. Or. 
that it cannot apply except where Sec- 
tions 237 amd 238 apply or that it is 


governed by Section 233. 


23. The ratio of Slaney's case 


(1955) 2 SCR 1140 = (AIR 1956 SC 116 


= 1956 Cri LJ 291) isa complete 
answer to the first contention of the 


. learned Counsel for the appellants. All 


the circumstances showing concert and 
participation in the joint criminal ac- 
tion by all the three appellants  were| 
duly put to them in their examination, 
under Section 342, Cr. P. C. The ap- 
pellants were fully aware of the 
matter with which they were charged. 
The 
first objection thus stands overruled. 


24. Nor is the doctrine of issue 
estoppel enunciated by this Court in 
Pritam Singh’s case AIR 1956 SC 415 
—-(1956 Cri LJ 805) (supra) applicable 
to the facts of this case. Firstly, the 
trial in which the appellants were 


tried for the murders, was registered 


as Sessions’ Trial No. 55 of 1971, while 
the one under Section 27, Arms Act 
was numbered as Sessions Case No. 56 
of 1971. The serial order in which 
the trials were numbered would  in- 
dicate that the main case was decided 
first, axi that under the Arms Act 
subsequently. Secondly, at both the 
trials, m his examination under Sec- 
tion 342, Cr. P. C., Ajit Singh, appel- 
lant bad: admitted that the gun in|. 


. question, was recovered from his pos- 


session at the Rajendra Hospital, 
Patiala. Indeed, in the case under the 
Arms Act, the Trial Judge did not re- 


-cord any finding that Ajit Singh was 


not in possession of the gun. He  ac-| 
quitted him, perhaps erroneously, on 
the sole ground that the intention to 
use the gun or allow its use for any 
unlawful purpose had not been proved, 

which is an essential ingredient of an 
offence under Section 27, Arms Act. 


25. We would, therefore, nega- 
tive this legal objections also. -- 


26. At this stage it will be well, 
to remember that this is an appeal by 
special leave under Article 136 of the 
Constitution, and in the exercise of 
its special jurisdiction under that Arti- 
cle, this Court does not normally dis- 
turb concurrent findings of fact or re- 
view the evidence unless grave and 
exceptional circumstances exist and 
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there has been a failure of justice. So 
far as the conviction of the appellants 
for the murders of Sardara Singh, 
Gien Singh and Harnek Singh is con- 
cerned, no circumstances of such gra- 
vity exist as would warrant an inter- 
ference by this Court. 

21. We, therefore, do not pro- 
pose to deal with those contentions 
which — though noted earlier in this 
judgment out of judicial courtesy — 
challenge the propriety of the 
Tants conviction for these three mur- 
ders. 

28. Nevertheless, the findings 
of the courts below are mainfestly 
vulnerable: and unsound im regard to 
two matters: (i) The conviction of the 
appellants for the murder of Baldev 
Singh, and (ii) the award of the capi- 
tal sentence to Ajit Singh and Bhoor 
Singh. We will therefore reopen the 
case and reappraise the evidence only 
to the extent necessary for an examina- 
tion of these two matters. 


29. Regarding (i) the BE 
tion story propounded by P. Ws. 4, 
and 6 was that a. pellet from. a uns 
shot fired by Ajit Singh at Inder Singh 
deceased, had pierced through the neck 
of Baldev Singh and caused his death. 


` 30. The plea of Ajit Singh be- 
fore the Committing Magistrate was: 
TE there took place a chance 
Ex with Sardara Singh party. 
I was injured grievously and my 
brother Baldev Singh- fired at them, 
and Baldev Singh was killed by a sua 
blow.” 


31. The trial court seems to 
have overlooked this. statement and 
confined itself to the less specific 
statement of Ajit Singh given at the 
trial. The fact remains that at the 
earliest, in the Committal Court, the 
appellant clearly alleged that Baldev 
Singh had been killed with a sua by 
the complainant cd This version 
was put to Dr. C. Gupba, who had 
performed the xem of  Baldev 
Singh, in cross-examination, even in 
the Committal Court. The Doctor re- 

plied that he could not rule out the 
possibility of these inturies having been 
caused with a sua. opinion was 
not discussed by the trial court. The 
learned Judges of the High Court also 
did not advert to it. Although in exa- 
mination-n-chief, the Doctor had said 
that these injuries were ‘likely to be 


appel- _ 
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caused by a fire-arm' the circum- 
stances on record definitely point to- 
wards the conclusion that the injury 
was probably caused with a sharp- 
pointed weapon and not with a gun. 
The injuries were triangular. The 
dimensions as noted by the Doctor 
were: 

(i) 3/4” x ¥ x } on the front of 
the neck in the mid-line about 1” 
below the chin; 

(ii) Lacerated would "x Y'x 
the back of the neck about 
the hair line. 


32. A gun-shot wound of entry 
caused by a single pellet or ball is 
ordinarily circular or oval in shape. If 
these injuries were the result of a gun- 
shot fired from close ramge, with all 
the pellets piercing en masse through 
the neck, there should have been 
scorching, blackening and tatooing in 
and around the wound of entry. The 
wadding, or round cardboard pieces or 
pellets should have been found inside 
or outside the wound near the body. 
Nothing of this kind was found. Fur- 
thermore, the -very story of Ajit Singh 
firing at Isher Singh, but instead hitt- 
ing his own brother was improbable. 
According to the prosecution, Isher 
Singh was then interlocked im a strug- 
gle with Baldev Singh. If that was so, 
there should have been some gun-shot 
injury on Isher Singh. But the Doctor 
did not find any such injury on him. 


33. The above negative and 
positive circumstances are tell-tale. 
Taken in conjunction with the Doctors’ 
opinion given in cross-examination, 
they probabilise the defence version 
that the injuries to Baldev Süngh were 
caused with a sharp pointed weapon — 
and not with a firearm — by the com- 
plainant party. 

34. We have therefore, no hesi- 
tation in holding that the learned 
Judges of the High Court were in 
error in wpholding the conviction of 
the appellants for the murder of Bal- 
dev Singh, merely, on the basis, of 
what they termed “plausible explana- 
tion" rather than positive and convinc- 
ing proof given by the prosecution. We 
would therefore, set aside that convic- 
tion. . 


y on 
1” below 


|... 85. We now take up matter No. 
(ii. It will bear repetition that from 
a combined reading of the statements 
of Ajit Singh — one made in the Com- 


ye 
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mittal Court and the other at the trial 
— it was clear that the plea set up by 
him was one of self-defence. 

stance, his version was that he and Bal- 
dev Singh were innocently going to light 
Divas on the grave of Muslim Pir when 
a chance encounter took place with 
Sardar Singh and party. ‘Sardar Singh 
party’ attacked and inflicted injuries 
to Ajit Singh with a neza like iron rod 
that is, a sharp-pointed weapon. Baldev 
Singh thereupon, fired three shots with 
his 12-bore licensed gun at the com- 
plainant party before he was killed by 
a member of that party with a sua. 
This defence version was substantially 
put to P. Ws. 4, 5 and 6 in cross-exa- 
mination. They denied it flatly. But 
there was other evidence, circumstan- 
tial and direct, which shows that the 
occurrence was not a one-sided affair. 
Indeed, Chhota Singh P. W. and his 
companion witnesses admitted that 
Sardara Singh deceased was carrying 
a takava, Ishar Singh, a gandasa, 
and Harnek Singh a stick. The investi- 
gating officer (P. W. 13) found two 
blood-stained gandasas lying near the 
canpse of Isher Singh, and a kulhari 
and a Dahi near the dead body of Sar- 
dara Singh. 

36. Dr. Gurpratap Singh, P. W. 
3, examined Ajit Singh appellant in the 
Rajendra Hospital Patiala at 6 a. m. 
on October 30, 1970 and found these 
injuries on his person. a 

1. A steb wound 1.5 c.m. x 1.2c. m. 
on the front of the chest alongside the 
right sternal margin 13 cm. below the 
superior sternal notch. The shirt and 
banian were found. thrust into the 
wound and could not be pulled out by 
ordinary pressure. Consequently, the 
margins of the wound could not be 
exactly defined. 

2. A lacerated longitudinal wound 
on the scalp 3 em. x (0.5 cm. almost 
in its middle. 

37. Injury No. 1, in the opinion 
of the Doctor, had been caused with a 
sharp-pointed weapon and injury No. 2 
with a blunt weapon. 


38. We are not prepared to be- 
lieve that these serious injuries, located 
as they were on vital parts of the body, 
could be fabricated or  self-suffered. 
The fact that certain Diwas (earthen 
lamps) were found with Baldev Singh 
deceased and the occurrence took place 
near the grave of a Muslim Pir does 
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lend some support to the argument 
that the occurrence might not have 
been pre-planned. Possibly, it was a 
"chance-encounter" or a sudden deve- 
lopment. ; 

39. It is noteworthy that the 


. prosecution has not given any explana- 


tion whatever, of the injuries of Ajit 
Singh. The conclusion is therefore 
unescapable that there was a fight be- 
tween two armed parties — the three 
appellants on one side and the numeri- 
cally superior party of Sardara Singh 
on the other. It was in that combat 
that Ajit Singh appellant was injured 
and Baldev Singh killed by the com- 
plainamt party, and the other deceased 
pereons by the opposite party (the ap- 
pellants). Though the appellants had 
failed to show that the party of Sar- 
dara Singh deceased were the aggres- 


. sors, yet, on the basis of the material 


on record, every possibility of the gun 
fire having been opened after  Ajit 
Singh and Baldev Singh had been as- 
saulted, could not be ruled out. Inter 
alia, Sardara Singh's exhortation to 
his armed companions that they could 
not stand against guns, was a pointer 
towards such a possibility. 


40. The above circumstances, 
although insufficient to make out a 
plea of private defence or to palliate 
the offence, could legitimately be taken 
into account in choosing between the 
sentence of life or of death. Yet an- 
other supervening factor which by the 
sheer weight of compassion tilts the 
scales of justice in favour of life rather 
than exti ishing it, is that the dread 
of impennding execution has been 
brooding over the head of these con- 





demned prisoners for an excruciatingly 
Jong period. They were sentenced to 
death in 1971. We are now jn 1974. 


41. In the light of the above 
discussion, we would partly allow these 
appeals, set aside the conviction of the 
appellants for the murder of Baldev 
Singh, end, while maintaining their 
convictions on the remaining counts, 
commute. the death sentences of Ajit 
Singh and Bhoor Singh appellants 
on the capital charges, to that of im- 
prisonment for life, each. The sentences 
on all the counts shall run concurrent- 


Appeals partly allowed. 


‘ly. - 
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AIR 1974 SUPREME COURT 1264 
(V 61 C 243)- 

D. G. PALERAR, P. N. BHAGWATI 
AND V. R. KRISHNA IYER, JJ. 
‘Lakshman  Khatik, Petitioner v. 
The State of West Bengal, Respondent. 

Writ Petan No. 344 of 1972, 
D/- 26-2-1974. 


Index Note:— (A) Maintenance of- 


Internal Security Act (1971), S. 3 (1) 
and (2) — Detention with a view to 
prevent disruption of supplies of food- 
grains — Delay in passing detention 
order — Validity. 


Brief Note;— (A) Though mere 


delay in passing a detention order is 
not conclusive the authorities concern- 
ed must have due regard to the object 
with which the order is passed. If the 
object was to prevent disruption of 
supplies of LIDOGKIMUS preopt action 
should be taken. (Para 5) 

Held, that in the absence iis any 
explanation Tegarding the delay, the 
order of detention, passed with a view 


to prevent disruption of supplies of - 
based on 


foodgrains’ on the grounds 

incidents of removal of rice which 
took place about seven months earlier, 
was invalid. ` t (Para 4) 


. The Judgment of the Court was 
delivered by: 

. PALEKAR, J:— This is a peti- 
tion under Art. 32 of the Constitution 
for a writ in the nature of habeas 
corpus. The petitioner was detained 
by an order dated 22-3-1972 passed 
by the District Magistrate, Howrah in 
exercise of the powers conferred on 
him by sub-s. (1) r/w sub-s. (2) of 
Section 3 of the Maintenance of Inter- 
nal Security Act, 1971 (Act 26 of 
1971) The order was passed with a 
view to preventing the petitioner from 
acting in any manner prejudicial to 
the maintenance of Supplies and Ser- 
. vices essential to the community. 

2. The grounds on which the 
order was passed are as follows: 

(1) On 3-8-71 at about 18.45 
hours, you and  .your associates 
K. Mali, Baidyanath Sadh n and 
others were found by Watcher cons- 
table 1609 Bipad Bhanjan Burman and 


Watcher Constable 1368 Anath Bandhu’ 


Karmakar of Howrah D. E. B, who 
were on plain cloth duty to unload 5 
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‘on F. C. 


À. L R. 


bags of rice from lorry No. WBL 366 
on Netaji Subhas Road near Allahabad 
Bank under Howrah P. S. and. to dis- 
pose of the stock forthwith to the re- 
tailers of Naba Kumar Nandy Lane at 
Rs. 1.60 paise per k.g. As a result of 
this unloading 306. kgs. of rice were 
received short at the destination. 

You and your associates by your 
such activities of removal of rice from 
the F. C. I. account and by selling 


the same in the Statutory Rationing ` 


Area frustrated the policy of the Gov- 
ernment with regard to the. supply 


and distribution of essential commodi- 


ties to the community. 


(2) On 5-8-71 at about 16.00 hours, 
you your associates Tinkeri Seth 
and others assembled in front of Alla- 
habad Bank om Netaji Subhas Road, 
P. S. Howrah (within,S. R. area) and 
removed 1090 kgs. and 1065 kgs. rice 
respectively from lorry No. WBK 
1751 and ee 2691 loaded with rice 
account. You. and your 


associates "o away on the approach . 


of the police and 1180 kgs. of rice 
were recovered from the place of oc- 
currence and adjacent places. The 


shortage of 2155 kgs. of rice from the i 
lorry were reported by the F.C. L- 


Agent at Belgachia Food Godown. You 
and your associates by your such acti- 
vities frustrated the policy of the 


Govt., with regard to the supply and 
distribution of essential commodities : 


to the community. 

(3) On 20-8-71 at about. 19.30 
hours, you and your associates Kani 
Mali, Balai and others assembled in 
front of Allahabad Bank on Netaji 
Subhas Road in S. R. Area, P. S. 
Howrah and removed 690 kgs. of rice 
from lorry No. WGE 1780 loaded with 
110 bags of rice on F. C. L account. On 


the same day the entire quantity of s 


rice were recovered from a house at 
No. 2, Harcourt Ist Bye Lane, P. S. 
Howrah under occupation ‘of your 
associate Keshab Ch. Das. This short- 
age was reported to the Agent at 
Foreshort Godown. Your such activi- 
ties of removal of rice from the F.C.I. 
account are highly prejudicial in the 
interest of maintenance of proper 
supply and service of essential com- 
modities to the community. 

3. The petitioner had an op- 
portunity to make a representation to 
the Advisory Board. In due course the 
detention order was confirmed by the 
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State Government on 30-5-1972 and 
communicated to him on 1-6-1972. - 


4. Several objections were 
raised to the detention order. But it 
is not necessary to deal with all of 
them because the petitioner is bound 
to succeed on the ground that it does 
not appear that the District Magis- 
trate could have been, in the circum- 
stances of the case, reasonably satisfi- 
ed that it was necessary to order the 
detention of the petitioner with a view 


to preventing him from acting in any. 


manner prejudicial to the maintenance 
of supply and service essential to the 
community. . 


5. All the three grounds on 
which the District Magistrate punports 
to have reached the required satisfac- 
tion are based on incidents which took 
place in rapid succession in the month 
of August, 1971. The first incident of 
unloading 5 bags of rice took place in 
the afternoon of 3-8-1971. The second 
incident took place on 5-8-1971 also 
in the afternoon practically at the 
same place as the first incident. This 
time also some rice was removed from 
the trucks carrying rice. The thi 
dent took place in the afternoon of 20-8- 
1971 also at the same place. That also 
related to the removal of some rice 
from loaded. trucks. It is not clear 
from the record whether the peti- 
tioner was prosecuted for the theft, 
especially, when it is seen that the 

t incident of removal of rice was 
witnessed by two constables. However 
that might be, it appears to us that 
the District Magistrate could not have 
been possibly satisfied -about the need 
for detention on 22-3-1972 having re- 
gard to the detenu's conduct some 7 
months earlier. Indeed mere delay in 
passing a detention order is not con- 
clusive, but we have to see the type 
of grounds given and consider whether 
such grounds could really weigh with 
an officer some 7 months later in 
coming to the conclusion that it was 
necessary to detain the petitioner to 
prevent him from acting'in a manner 
prejudicial to the maintenance -of 
essential supplies of foodgrains. It is 
not explained why there was such a 
long delay in passing the order. The 
District Magistrate appears almost to 
have passed an order of conviction and 
sentence for offences committed about 
7 months earlier. The authorities con- 
cerned must have due regard to the 
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third inci- - 


. Exercise of — Validi 
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object with which the order is passed, 
and if the object was to prevent disrup-, 
tion of supplies of foodgrains one should 
think that prompt action in such 


. matters should be taken as soon as 


incidents like those which are refer- 
Ted to in the grounds have taken 
place. In our opinion, the order of de- 
tention is invalid. 

6. We have already passed 
orders after the conclusion of the 
hearing of the case that the petitioner 
should be released forthwith and we 
are now merely giving the reasons for 
that order. 


Petition allowed. 


AIR 1974 SUPREME COURT 1265 
(V 61 C 244) 
(From Delhi: AIR 1978 Delhi 253) 
P. N. BHAGWATI AND 
P. K. GOSWAMI, JJ. 


Civil Appeal No. 1880 of 1973: 

Union of India, Appellant v. Raman 
Iron Foundry, Respondent. 

oa Appeals Nos, 1224 and 1295 of 


Union of India, Appellant v. Air 
Foam Industries (P) Ltd., Respondent. 


Civil Appeals Nos. 1880, 1224 and 
1225 of 1978, D/- 12-8-1974. 


Index Note: — (A) Arbitration Act 
(1940), Section 41 (b) and Sch. II Item 4 
— Power of court to issue interim injunc- 
tion pending arbitration proceedings — 

ity. 


Brief Note: — (A) Under Sec. 41 (b), 
Arbitration Act read with the Second 
Schedule the Court has power to issue in- 
terim injunction but such interim injunc- 
tion can only be "for the purpose of and 
in relation to arbitration proceedings." 


* (Para 4) 


Where during the pendency of arbi- 
tration proceedings for determination of 
the mutual claims for .damages arising 
out of a breach of a certain contract to 
supply goods the contractor apprehend- 
ing that certain bills which had then be- 
come payable to him by the purchaser 
under other contracts would be withheld 
and -appropriated towards the amounts 
of damages claimed by the purchaser, ap- 
plied for and obtained an interim injunc- 
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tion from the High Court restraining the 
purchaser from doing so under clause 18 
of the Contract: 


Held that the High Court was justi- 
fied in issuing the order of interim in- 
junction whi was clearly within its 
power under Section 41 (b) because the 
claim for damages formed the subject- 
matter of the arbitration proceedings and 
the Court could always say that unitl 
such claim is adjudicated upon, the pur- 
chaser shall be restrained from recovering 
it by appropriating other amounts due 


to the contractor. AIR 1978 Delhi 258 
Affirmed. (Paras 4, 9) 
Index Note-— (B) Contract Act 


(1872), Sections 10, 78 and 74 — Standard 
Form of contract No. D. G. S. & D. 68 — 
Construction of Cl. 18 — Principles 


— 


Claim for damages for breach of con- 


. tract when becomes a sum due and pay- 
able. ; 


Brief Note:— (B) Held that the 
words 'any claim for the payment of a 
sum of money occurring in the opening 
part of Cl. 18 of the contract must be 
read not in isolation but in the context 
of the whole clause, for the intention of 
the parties is to be gathered not from 
one part of the clause or the other but 
from the clause taken as.a whole. 


(Para 6) 
Though a heading of a clause can- 
not control’ the interpretation of the 


- clause if its meaning is otherwise plain 
and unambiguous, it can certainly be re- 
ferred to as indicating the general drift 
of the clause and affording a key to a 
better understanding of its meaning. So 
read Cl. 18 does no more than merely 
provide an additional mode of recovery 
to the purchaser, and the purchaser is 
entitled to exercise the right conferred 
under that clause only where there is a 
claim for a sum which is presently due 
and payable by the contractor. Hence 
on a true interpretation of Cl. 18 read 
as a whole it applies only where the pur- 
chaser has a claim for a sum presently 
due and payable by the contractor. 
(Paras 7, 8) 


A clatm for damages for breach . of 
contract is not a claim for a sum present- 
ly due and payable and the purchaser 
is not entitled, in exercise of the right 
conferred upon it under Cl. 18, to. re- 
cover the amount of such claim by ap- 
propriating other sums due to the con- 
tractor. AIR 1954 Bom 423 pp 
Case law referred. era 9) 








Cases Referred: Chronological Paras 

AIR 1966 SC 1870 = (1966) 2 SCR 688, 
Kesoram Industries v. Commr. of 
Wealth Tax 

AIR 1956 Punj 174, S. Milkha Singh v. 
N. K. Gopala Krishna Mudaliar 9 

AIR 1954 Bom 423 = 56 Bom LR 478, 
Iron and Hardware (Indis) Co. v. Firm 
Shamlal and Bros 9 


. AIR 1941 Cal 638 = 45 Cal WN 519, 
9 


Jabed Sheikh v. Taher Mallik 
ind 8 KB 499 = 85 LJ KB 83, O'Dris- 
coll v. Manchester Insurance Com- 


mittee : 9 
(1883) 11 QBD 518 = 52 LJ QB 584, 
ebb v. Stenton 7 


(1869) 87 Calif 524 People v. Arguello 


7 
(1858) 27 LJ QB 234 = 120 ER 430, Jones 
v. Thompson 9 


The ` udgment of the Court was 
delivered by 


BHAGWATI, J.:— These appeals 
raise an interesting question relating to 
the interpretation of Cl. 18 of the e- 
ral Conditions of Contract contained in 
the Standard Form of Contract No. D. 
G. S. & D. 68. That is the standard 
form in which contracts are entered into 
by the Central Purchase Organization of 
the Government of India for purchase of 
stores from third parties described as 
‘contractors’ and the estion .of inter- 
pretation which arises for determination 
is, therefore, one of some importance, af- 
fecting as it does a large number of peo- 
ple who enter into such contracts with 
the Government of India. The facts 
giving rise to these appeals follow a com- 
mon pattern and it would, therefore, be 
sufficient if we set out the facts relatin 
to Civil Appeals Nos. 1224 and 1225 o 
1973. They bring out clearly the point 
which arises for consideration in the 
three appeals. 


- 9. The respondent tendered for 
supply of certain quantity of foam com- 
und to the appellant and its tender was 
accepted by the appellant by Acceptance 
of Tender dated 16th July, 1968. e Ac- 
ceptance of Tender was subject to the 
General Condition of Contract contained 
in the Standard Form of Contract No. 
D. G: S. and D. 68. The only clauses of 
the General Conditions of Contract which 
are material for our purpose are clauses 
18 and 24 and they read as follows: 
*18. Recovery of Sums due: 
Whenever any claim for the payment 
of a sum of money arises out of or under 
the contract against the contractor, the 











1974 Union of India v. Raman Iron 


purchaser shall be entitled to recover 
such sum by appropriating in whole or in 
part, the security, if any, deposited by 
the contractor, and for the Purpose afore- 
said, shall be entitled to sell and/or, rea- 
lise securities forming the whole or part 
of any such security deposit. In the 
event of the security being insufficient, 
the balance and if no security has been 
taken from the contractor, the entire sum 
recoverable shall be recovered by appro- 
priating any sum then due or which at 
any time thereafter may become due to 
the contractor under the contract or any 
other contract with the purchaser or the 
Government or any person contracting 
through the Secretary, if such sum even 
be not sufficient to cover the full amount 
recoverable, the contractor shall on de- 
mand pay to the purchaser the balance 
remaining due. 

"94. Arbitration : 

In the event of any question, dispute 
or difference arising under these condi- 
tions or any special conditions of contract, 
or in connection with this contract, (ex- 
cept as to any matters the decision of 
which is specially provided for by these 
or the special conditions) the same shall 
be referred to the sole arbitration of an 
Officer in the Ministry of Law, appointed 
to be the arbitrator by the Director Gene- 
ral of Supplies and Disposals. It will be 
no objection that the arbitrator is a Gov- 
ernment Servant, that he had to deal 
with the matters to which the contract 
relates or that in the course of his duties 
as a Government servant he has expres- 
sed views on all or any of the matters 
in dispute or difference. The award of 
the arbitrator shall be final and binding 
on the parties to this contract. 

Work under the contract shall, if rea- 
sonably possible, continue during the 
arbitration proceedings and no payment 
due to or payable by the purchaser shall 
be withheld on account of such proceed- 
ings. 
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The performance of this contract ran into 
difficulties and a dispute arose between 
the parties giving rise to claims by either 
party against the other. The respondent 
contended that the appellant had commit- 
ted a breach of the contract and was, 
therefore, liable to pay to the respondent 
a sum of Rs. 2,35,800/- by way of dama- 
ges suffered by the respondent by reason 
of the breach of the contract. The ap- 
pellant, on the other hand, said that it 
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was the respondent who had committed 
the breach of the contract and was liable 
to pay to the appellant by way of dama- 
ges a sum of Rs. 2,28,900/- under cl. 14 
of the General Conditions of Contract. 
The Assistant Director of Supplies by his 
letter dated 30th March, 1971, called upon 
the respondent to make payment of the 
amount of Rs. 2,28,900/- and intimated 
that if the respondent failed to do so on 
or before 80th April, 1971, the Pay and 
Accounts Officer, New Delhi/Madras 
would be authorised to recover the same 
from the pending bills of the respon- 
dent in respect of other contracts, This 
dispute between the parties being a dis- 
p arising out of the contract, was lia- 

le to be settled by arbitration under 
clause 24 of the General Conditions of 
Contract and the respondent, therefore, 
filed an application in the Delhi High 
Court under Section 20 of the Indian 
Arbitration Act for filing the Arbitration 
Agreement contained in that clause. The 
respondent also at the same time made 
an application to the Delhi High Court 
for an interim injunction restraining the 
appellant from recovering the amount of 
damages claimed by it from the pending 
bills of the respondent. This application 
was, however, rejected by the Delhi 
High Court on the ground that it was 
not shown that there were any pending 
bills of the respondent at that time out 
of which the threatened recovery could 
be made by the appellant. The applica- 
tion under Section 20 of the Indian Arbi- 
tration Act was thereafter heard by the 
Delhi High Court and by an order dated 
oth May, 1972, the Delhi High Court al- 
lowed that application and ordered the 
arbitration agreement contained in cl. 24 
to be filed and made an order of refer- 
ence to arbitration in accordance with the 
eee ts. The claim of the 
respondent against the appellant for 
n C LN and md counter dun of 

€ appeliant against the respondent for 
Rs. 2,28,900/- thus became the subject- 
matter of reference to arbitration, Du- 
ring the pendency of the arbitration some 
amounts became due and ayable by 
the appellant to the respondent in res- 
pect of other contracts entered into be 
tween the parties. In- view of the letter 
dated 30th March, 1971 the respondent 
apprehended that the appellant would ap- 
propriate these amounts towards recovery 
of the amounts of damages claimed by 
it even though the claim for damages 
was disputed by the respondent and was 
pending adjudication before the arbitra- 
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tor. The respondent, therefore, made In- 
terim Application No. .119 of 1972 to the 
Delhi High Court on 17th January, 1972 
under Section. 41 read with the Second 
Schedule to the Indian Arbitration Act, 
1940 praying that the status quo should 
‘be maintained and the appellant should 
be restrained from recovering its claim 
for damages: from the amounts due and 
ayable by the appellant to the respon- 
dent in respect of the ponding bills. Now 
it appears that this Interim Application 
No. 119 of 1972 was made in the Origi- 
‘nal Application under Section 20 of the 
Indian Arbitration Act, 1940 and the ap- 
pellant, therefore, raised a technical ob- 
jection that the Original Application 
under Section 20 having been disposed 
‘of, Interim Application No. 119 of 1972, 
as filed, could not be maintained. The 
respondent, in view of this technical ob- 
jection raised on behalf of the appellant, 
filed another Interim Application No. 746 
of '1972 as an independent application 
under Section 41 read with the- Second 
Schedule to the Indian Arbitration Act, 
1940 on 18th May, 1972 praying for the 
same interim relief as was claimed in the 
earlier Interim Application No. 119 of 
1972. Both these interim applications 
were resisted by the appellant relying on 
clause 18 of the General Conditions of 
Contract but Mr. Justice Avadh Bihari of 
the Delhi High Court, who heard these 
interim applications, took the, view that 
clause 18 did not authorise the appellant 
to ‘appropriate the amounts of ny pend- 
s 


ing bills of the respondent towards satis- 


faction of its claim for damages against- 


the respondent, unless such claim for 
damages was either admitted by the res- 
pondent or adjudicated upon by arbitra- 
tion or suit in Civil Court. The learned 
Judge accordingly by an order dated 15th 
.November, 1972, allowed, both the inte- 
rim applications and issued an interim 
injunction restraining the appellant “from 
effecting recovery of the amounts claim- 
ed to be due from the other pending 
bills” of the respondent. The. appellant 
thereupon, wi certificates obtained 
from the Delhi High Court, preferred 
Civil Appeals Nos. 1 and 1995 of 1978 
in this Court: One appeal was directed 


against the impugned order in so far it 
related to Interim Application No. 119 
of 1972 and the other in so far as it re- 
‘Jated to Intérim Application No. 846 of 
1979. The appellant also preferred Civil 
Appeal No. 1880 of 1978 against a similar 
Judge in Inte- 


order passed by the learn 





rim Application No. 854 of 1972 in the. 
other case. j ; : 

8. There are in the main two 
grounds on which the learned Solicitor 
General, opp orig on behalf of the ap- 
pellant, challenged the order of interim 
poached made by Mr. Justice Avadh 


A. The impugned order amounted ‘in 
effect and substance to an order directing 
the appellant to pay the amounts of the 
pending bills of the respondent in respect 
of the other contracts and since the ques- 
tion of payment of the amounts of such 
pending bills did not form the subject- 
matter of the reference which was pend- 
ing before the arbitrator, the learned 
Judge had no jurisdiction under Section 
4l read with the Second Schedule to 
make such an order and the impugned 
order was, therefore, outside the scope 
of his power and hence invalid. 

B. Clause 18 comes into play when 
there is a claim for payment of a sum of 
money arising out of or under the con- 
tract. It is not necessary that the sum 
of money must be due and payable to 
the purchaser. It is enough if there is 
a claim even for damages. Whenever 
there is such claim, the purchaser is 
given a right under Clause 18 to recover 
it by appropriating- “any sum then due or 
which at any time thereafter may become 
due to the contractor under the con- 
tract".or under any other contract. The 
appellant was, therefore, entitled to reco- 
ver the amount. of its claim for damages 
against the respondent by appropriating 
the sums which subsequently became due 
to the respondent under other contracts 
even ee the claim for damages was 
contested by the respondent and was 
pending adjudication before the arbitra- 
tor. No interim injunction could be grant- 
ed to prevent the exercise of such right. 
If interim injunction were to be granted 
in a case of this kind as of course. mere- 
ly on the ground, without anything more, 
that the claim for damages is pendia ad- 


-judication and until it is determined in 


favour of the purchaser, it should not be 
allowed to be recovered by the purchaser 
out of other sums due to the contractor. 
it would render Cl. 18 meaningless and 
ineffectual and the right to the purchaser 
under that clause would become illusory. 
Of course, it would be open to the court 
even in such a case to grant interim in- 
junction, if it is satisfied that the claim 
for damages is prima facie not well 
founded and the balance of convenience 
requires that, pending adjudication, the 
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purchaser should be restrained from ef- 
.Iecting recovery of the claim for damages 
from out of other sums due to the con- 
‘tractor. But here admittedly neither of 


these two factors was taken into consi- 


deration by the learned Judge and the 
order of interim injunction màde by him 
cannot, therefore, be sustained. We shall 
proceed to examine these grounds in the 
order in which we have set them out. 
Re: Ground A.. 


4. It was common ground between 
the parties that the order of interim in- 
junction was made by the learned Judge 
under Section 41 (b) read with the Second 
Schedule to the Indian Arbitration Act, 


1940. Now Section 41 (b) says that the . 


Court shall have, for the purpose of and 
in relation to arbitration proceedings, the 
same power of making orders in respect 
of any of the matters set out in the Second 
Schedule as it has for the purpose of and 
in relation to any proceedings before the 
Court and one of the matters set out in 
the Second Schedule is "interim injunc- 
tion". The Court has, therefore, power 
under Section 41 (b) read with. the Second 
Schedule to issue interim injunction, but 
such interim injunction can only be "for 
the purpose of and in relation to arbi- 
tration proceedings". The arbitration 
proceedings in the present case were for 
determination ,of the mutual claims of the 
appellant and the respondent arising out 
of the contract contained in‘ the. Accept- 
ance of Tender dated 16th July, 1968. 
The question whether any amounts were 
Payable by the appellant to the respon- 
dent under other contracts was not the 
subject-matter of the arbitration proceed- 
ings. The Court . obviously could. not, 
therefore, make an interim order which, 
though ostensibly in form an order 
of interim injunction, in substance 
amounted to a direction to, the ap- 
pellant to pay the amounts due to the 
respondent under other contracts. Such 
an interim’ order would clearly not be for 
the purpose of or in relation to the arbi- 
tration proceedings as required by Sec- 
ion 41 (b) But here the order of inte- 
rim injunction made by the learned 









sary implication, carry any direction to 
the appellant to pay the amounts due ‘to 
the respondent under other contracts. IË 
is not only in form but also in substance 
a negative injunction. It has no positive 
content. What it does is merely to in- 


motu, the damages claimed by it from 
out of other amounts due to the respon- 


claim 


Judge does not, expressly or by neces- - 


_ to the contractor 
junct the appellant from recovering, suo 
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It does not direct that the appel- 
lant shall pay such amounts to the res- 
pondent. The appellant. can still refuse 


‘to pay such amounts if it thinks it has 


a valid defence and if the appellant does 
so, the only remedy open to the respon- 
dent would be to take measures in an 
appropriate forum for recovery of such 


. amounts where it would be decided whe- 


ther the appellant is liable to pay such 
amounts to the respondent or not. No 
breach of the order of interim injunction 
as such would be involved in non-pay- 
ment of such amounts by the appellent 
to the respondent. e only thing 
which the appellant is interdicted from 
doing is to make recovery of its claim 
for damages. by appropriating such 
amounts ^in satisfaction of the claim. 
That is clearly within the power of the 
Court under Section 41 (b) because the 
claim for damages forms the subject-mat- 
ter of. the arbitration ` proceedings and 
the Court can Ar say that until such 
claim .is adjudicated upon, the appellant 
Shall.be restraimed from recovering it by 
appropriating other amounts due to the 
respondent. The order of interim injunc- 
tion made by the learned Judge cannot, 
therefore, be said to be outside the scope 





`of his power under Section 41 (b) read 


with the Second Schedule. 
Re: Ground B. 

: 5. That takes us to the second 
ground of challenge against the order of 
interim injunction. This ground of chal- 
lenge is based on the proper interpretation 
of Cl. 18. The argument of the appellant 
was that what is required for attracting 
the arp icantly of Cl. 18 is a mere 

or payment of a sum of money 
arising out of or under the contract 
against the contractor and it is not neces- 
sary that a sum of money must be actual- A 
ly due and payable from the contractor 
to the purchaser. If the purchaser has 
a claim for payment of a sum of money 
against the contractor, he would be en- 
titled to exercise the right given under 
Cl. 18, even though such claim may not 
be for a sum’ due and payable but may 
be for damages and it may be disputed 
by the contractor and may not have been 
adjudicated upon in a court of law or 
by arbitration. The purchaser can in 
Such a case recover the amount of his 
claim, Without resort to a court of law 
or arbitration, by appropriating sums due 
under the samie con- 
tract or under other contracts. If the 
claim of the purchaser is not well found- ` 
ed and the appropriation made by him 
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is, therefore, unjustified, the contractor 
can always institute a suit or arbitration 
for recovering the sums due to him 
which have been wrongly appropriated by 
the purchaser and in such suit or arbitra- 
tion, the court or the arbitrator, as the 


case may be, would examine the validity | 


of the claim against which appropriation 
"has been made by purchaser ET if the 
claim is found to be unsustainable, set 
at naught the appropriation and pass a 
decree: or award for the sums due to 
the contractor. But the court cannot and 
should not restrain the purchaser from ex- 
ercising his right of appropriation merely 
because the claim against which appro- 
priation is sought to be made by the pur- 
chaser is disputed by the contractor and 
is pending adjudication before a court of 
law or arbitrator. The court should not 
prevent the normal operation of cl. 18 by 
interfering with it, unless it appears to 
the court prima facie that the claim 
which is sought to be recovered by ap- 

ropriation is not well founded and the 
bane of convenience lies in favour of 
restraining the purchaser from recover- 
ing it by appropriation. The respondent, 


however, disputed: the validity of this 
construction placed on Clause 18 by the 
appellant and contended that though the 


words used in the opening part of cl. 18 


are "any claim for the payment of a sum: 


of money”, which are general words of 
apparently wide amplitude. sufficient to 
cover even a claim for damages arising out 
of the contract, a proper construction of 
the clause read as a whole clearly suggests 
that these words are intended to refer 
only to a claim for a sum due and pay- 
able and do not take in a claim for 
damages which is disputed by the contrac- 
tor. It is only when a claim for dama- 
ges is adjudicated upon by a Civil Court 
' or an arbitrator and the breach of the 
contract is established and the amount 
of damages ascertained and decreed that 
a debt due and payable comes into exist- 
ence; till then it is nothing more than 
a mere right to sue for damages and it 
does not fall within the words of cl. 18. 
Moreover, Clause 18 merely provides a 
mode of recovery.and it can have no ap- 
pom where & claim, even though it 
e for a sum due and payable, is disput- 
ed by the contractor and has to be esta- 


blished in a court of law or by arbitra- ` 


tion. Clause 18 applies only where a claim 
is either admitted, or in case of ute, 
substantiated by resort to the judicial 
process. Therefore, when the purchaser 
has a claim for damages which is dis- 


‘subject or occasion on which the 
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puted by the contractor, the purchaser is 
not entitled under Clause 18 to recover 
the amount of its claim for damages by 
appropriating other sums due to the con- 
tractor until the claim for damages is ad- 
judicated upon and culminates in a decree. 
The appellant in the present case had 
consequently no right under Clause 18 
to appropriate sums due to the respon- - 
dent under other contracts in satisfaction 
of its claim for damages against the res- 
pondent, when the claim for damages was 
pending adjudication before the arbitra- 
tor and the learned Judge was right in 
restraining the appellant from doing so 
by issuing an interim injunction. ese 
were broadly the contentions of the par- 
ties under this head of challenge and the 
question is which of these rival conten- 
tions is correct. 


6. It is true that the words “any 
claim for the payment of a sum of money" 
occurring in the opening part of Cl. 18 
are words of great amplitude, wide 
enough to cover even a claim for dama- 
ges, but it is a well settled rule of inter- 
pretation applicable alike to instruments 
as to statutes that the meaning of ordi- 
nary words is to be found not so much 
in strict etymological propriety of lan- 
guage nor even in pop use as in the 
are 
used and the object which is intended to 
be attained. The context and colloca- 
tion of a particular ua; may show 
that it was not intended to be used in 
the sense which it ordinarily bears. Lan- 
guage is at best an imperfect medium of 
expression and a variety of meanings may 
often lie in a word or expression. The 
exact colour and shape of the meaning 
of any word or expression should not 
be ascertained by reading it in isolation, 
but it should be read structurally and 
in its context, for its meaning may vary 
with its contextual setting. We must, 
therefore, read the words 'any claim for 
the payment of a sum of money' occurr- 
ing in the opening part of Cl. 18 not in 
isolation but in the context of the whole 
clause, for the intention of the parties is 
to be gathered not fromi one part of the 
clause or the other but from the clause 
taken as a whole. It is in the light of 
this principle of interpretation that we 
must determine whether the words 'any 
claim for the payment of a sum of money’ 
refer only to a claim for a sum due and 
p which is admitted or in case of 

ispute, established in a court of law or 
by arbitration or they also include à claim 
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for damages which is disputed by the 
contractor. 


7. The first thing that strikes one 
on looking at Clause 18 is its headin 
which reads: “Recovery of Sums Due’. 
It is true that a heading cannot control 
the interpretation of a clause if its mean- 
ing is o erwise Dam and unambiguous, 
but it can certainly be referred to as in- 
dicating the general drift of the clause 
and affording a key to a better under- 
standing of its meaning. The heading of 
Clause 18 clearly suggests that this clause 
is intended to deal with the subject of 
recovery of sums due. Now a sum would 
be due to the purchaser when there is 
an existing obligation to pay it in pra- 
esenti. It would be profitable in this 
connection to refer to the concept of a 
‘deb’, for a sum due is the same thing 
as a debt due.. The classical definition 
of ‘debt’ is to be found in Webb v. Sten- 
ton, (1999) 11 QBD 518 where Lindley, 
L. J., said: “ a debt is a sum of 
money which is now pose or will be- 
come payable in the future by reason of 
a present obligation.” There must be 
debitum in praesenti; solvendum may be 
in praesenti or in futuro — that is imma- 
terial. There must be an existing obli- 
genos to dia a sum of money. now or in 

ture. e following passage from the 
poene of the Supreme Court of Cali- 
ornia in es v. Arguello, (1869) 37 
Calif. 524, which was approved by this 
Court in Kesoram Industries v. Commr. 
of Wealth Tax, Tid 2 SCR 688—(AIR 
1966 SC 1870), clearly brings out the es- 
sential characteristics of a debt: 


"Standing alone, the word 'debt is as 
applicable to a sum of money which has 
been promised at a future day as to a 
sum now due and payable. we wish 
to distinguish between the two, we say 
of the former that it is a debt owing, and 
of the latter that it is a debt due. 


This passage indicates that when there is 
an obligation to pay a sum of money at 
a future date, it is a debt owing but when 
the obligation is to pay a sum of money 
in praesenti it is a debt due. A sum due 
would, therefore, mean a sum for which 
there is an existing obligation to pay in 
present or. a T words, T ic E 
presen ayable. ecove su 
sums is the abled tnattes of Clause 18 
according to the heading. That is the 
dominant idea running through the entire 
Clause 18. 

8. The language used in the body 
of Clause 18 also supports the view that 





of sums presently due 
and payable by the contractor to the pur- 
chaser that this clause deals. It may be 
noted that Clause 18 does not lay down 
the substantive rights and obligations of 
the parties under the contract. It is mere- 
ly intended to provide a mode of recovery 
of “a claim for payment of a sum of 
money arising out of or under the con- 
tract.” It, therefore, postulates a claim 
for a sum which is due and payable, that 
is, presently recoverable and may be re- 
covered by the mode therein provided. 
It is difficult to believe that the contract- 
ing parties could have intended that even 
though a sum is not due and payable by 
the contractor to the purchaser under 
the contract, the purchaser should be 
entitled to recover it by adopting the 
mode set out in Cl 18, It is important 
to note that Cl. 18 does not create a lien 
on Other sums due to the contractor or 
give to the purchaser a right to retain 
such sums until his claim against the con- 
tractor is satisfied. If merely a right of 
lien or retention were given to secure 
payment of a claim, then even if the 
claim were for a sum not presently due 
and payable, the provision perhaps would 
not have been so  startling or unusual. 
But here the right given to the purchaser 
under Clause 18 is a right to recover the 
amount of his claim by appropriating 
other sums due to the contractor and, on 
the TES EESESHOR of the appellant, this 
can be done even if the claim is for a 
sum which is not due or payable in prae- 
senti and the purchaser is otherwise not 
entitled to recover it. That would indeed 
be a highly extraordinary result which 
we would be loath to reach in the ab- 


it is with recove 





‘sence of clear and compelling language. 


This interpretation, if accepted, would 
mean that as soon as a claim is made by 
the purchaser, it would immediately be- 
come recoverable and the purchaser 
would be entitled to sell off the securi- 
ties of the contractor and appropriate the 
sale proceeds in or tow satisfaction 
of such claim and in case that is insuffi- 
cient, recover the balance by appropriat- 
ing other sums due to the contractor and 
if there is even then a shortfall, recover 
it Deu from the contractor, for 
the last words of Clause 18 provides that 
the contractor shall on demand pay to 
the purchaser the balance remaining due” 
And this consequence would ensue even 
if the claim is for a sum which the con- 
tractor -is under no existing obligation to 
pay or which is not presently payable or 
is disputed as reg the existence of 
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liability or its quantum. A mere making 
of a claim by the purchaser would impose 
a liability on the contractor to pay it. 
That surely could not have been the in- 
tention of the contracting parties. It 
would be more consonant with reason 
' and good sense to take the view, which, 
as pointed out above, is plainly and in- 
dubitably supported by the language used 
by the contracting parties, that clause 18 
does no more than merely provide an 
additional mode of recovery to the pur- 
chaser, and the purchaser is entitled to 
exercise the right conferred. under that 
clause only where there is a claim for a 
sum which is presently due and payable 
by the contractor. is view, indeed, 


becomes irresistible when we consider the ' 


last words of Clause 18, namely, “the 
contractor shall on demand pay to the 
purchaser the balance remaining due", 
which clearly postulate that the reference 
in the clause is to a sum presently due 
and payable by the contractor to the pur- 
chaser, so that, if any balance remains 
unrecovered after adopting the special 
mode of recovery provided in the 
clause, such balance must be paid by 
the contractor to the purchaser on 
' demand. The appellant laid at 
emphasis on the use of: the word ‘claim’ 
in the opening part of clause 18 and con- 
tended that the Standard Form of Con- 
tract which was in use prior to the adop- 
tion of the present Standard Form of 
: Contract, Clause 14, which corres- 
ponded to the present Clause 18, opened 
with the words "whenever under this con- 
tract any sum of money is recoverable 
from and payable by the contractor", but 
this formula was deliberately and advised- 
ly altered when the present Standard 
Form was introduced and instead, the 
words “whenever any claim for the pay- 
ment of a sum of money arises ...... i 
were substituted and this change in 
phraseology indicated that in order to at- 
tract the applicability of the present 
Clause 18 it was not necessary that there 
should be a sum due and payable by the 
contractor to the purchaser but it was 
enough if there was a mere claim on the 
part of the purchaser for payment of a 
sum of money by the contractor, irres- 
pective of whether such sum of money 
was presentely due and payable or not. 
This contention is, in our opinion, wholly 
tenable. We do not think it is legiti- 
mate to construe Clause 18 of the con- 
tract between the parties by reference to 


This is not a statute enacted by the Legis- 
lature where it can be said that if the 
Legislature has departed from the ian- 
Euage used by it in an earlier enactment, 
it would be a fair presumption to make 
that the alteration in the language was 
deliberate and it was intended to convey 
a different meaning. It is a clause in a 
contract which we are construing and 
there, an 
similar clause in another contract would 
be irrelevant. The only question before 
us is, what does clause 18 mean and that 
depends on the plain interpretation of 
its language in the context in which it 
occurs. Moreover, on a question of con- 
Struction of clause 18, mere use of the 
word ‘claim’ cannot be a decisive factor. 
Clause “18 has to be read as a whole, each 
part throwing light on the other, without 
any undue emphasis on one word or the 
other. We cannot allow our interpre- 


reference to a similar or dis-|- 


ALR c 


tation of clause 18 to be hijacked from| = 


its true course by the use of a solitary 
word such as ‘claim’, but we must arrive 
at the true meaning of the clause by con- 
struing it in all its parts and in its proper 
contextual setting. So viewed, it is see 
that clause 18 applies only where the pur- 
chaser has a claim for a sum presently 
due and payable by the contractor. ` 


9. Having. discussed the proper 
interpretation of clause 18, we may now 
turn to consider what is the real nature 
of the claim for recovery of which the 
appellant ‘is seeking to appropriate the 
sums due to the respondent under other 
contracts. 'The claim is admittedly one 
for damages for breach of the contract 
between the parties. Now, it is true that 
the damages which are claimed are liqui- 
dated damages under clause 14, but so 
far as the law in India is concerned, 
there is no qualitative difference in the 
nature of the claim whether it be for 
liquidated damages or for unliquidated 
damages. Section 74 of the Indian Con- 
tract Áct eliminates the somewhat elabo- 
rate refinements made under the English 
common law in distinguishing between 
stipulations providing for payment of 
liquidated damages and stipulations in 
the nature of penalty. Under the common 
law a genuine pre-estimate of damages 
by mutual agreement is regarded as a 
stipulation naming liquidated damages 
and binding between the parties: a stipu- 
lation in a contract in terrorem is a penal- 
ty and the Court refuses to enforce it, 
awarding to the aggrieved party only 


a 


H 
| 
| 
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a corresponding, clause which prevailed reasonable compensation. e Indian 
an earlier Standard Form of Contract. Legislature has sought to cut across the 
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web of rules and presumptions under the 
English common law, ui enacting a uni- 
form principle applicable to all stipula- 
tions naming amounts to be paid in case 
of breach, and iH ülaHons y way of 
penalty, and according to this principle, 
even if there.is a stipulation by way of 
pe damages, a party complaining 
of breach of contract can recover only 
reasonable compensation for the injury 
sustained by him, the stipulated amount 
being merely the outside limit. It, there- 
fore makes no difference in the present. 
case that the claim of the appellant is 
for liquidated. damages. It stands on the 
same footing as a claim for unliquidated 
damages. Now the law is well settled 
that a claim for unliquidated damages 
does not give rise to a debt until the 
liability is adjudicated and damages as- 
sessed by a decree or order of a Court 
or other  adjudicatory authority. When 
there is a breach of contract, the party 
: |who commits the breach does not eo 
instanti incur any pecuniary. obligation, 
nor does the party Complaming of the 
breach becomes entitled to a debt due 
from the other party. The only right 
which the party aggrieved b 
of the contract has is the right to sue for 
damages. 'That is not an actionable claim 
and this position is made amply clear 
by the amendment in Section 6 t of the 
Transfer of Property Act, which provides 
that a mere right to sue for damages can- 
not be transferred. This has always been 
the law in England and as far back as 
1858 we find it stated by Wightman, J., 
in Jones v. Thompson, (1858) 27 LJQB 
234. "Ex parte Charles and several other 
cases decide that the amount of a 
verdict in an action for unliquidated 
damages is not a debt till judgment has 
been signed.” It was held in this case 
that a claim for damages does not become 
a debt even after the jury has returned 
a verdict in favour of the plaintiff till the 
judgment is actually delivered. So also in 
O'Driscoll v. Manchester Insurance Com- 
mittee, (1915) 8 KB 499. Swinfen Eady, 
L. J., said in reference to cases where the 
claim was for unliquidated damages: 
i in such cases there is no debt at 
all until the verdict “of the jury is pro- 
nounced assessing the damages and judg- 
ment is given". The same view has also 
been taken consistently by different Migh 
Courts in India. We may mention only 
a few of the decisions, namely, . Jabed 
Sheikh v. Taher Mallik, 45 Cal WN 519 — 
(AIR 1941 Cal 689); S. Milkha Singh v. 
M/s. N. K. Gopala Krishna Mudaliar, ATR 


the breach . 


. 1956 Punj 174 and Iron and Hardwarc 
(India) Co. v. Firm Shamlal and Bros, 
AIR 1954 Bom 428. Chagla, C. J., in the 
last mentioned case, stated the law in 


. these terms: 


"In my opinion it would not be true 
to say that a person who commits a 
breach of the contract incurs any pecuni- 
ary liability, nor would it be true to say 
that the other party to the contract who 
complains of the breach has any amount 
due to him from the other pate 
As already. stated, e only right 
which he has is the right to go to a Court 
of law and recover damages. Now, 
damages are the compensation which a 
Court of law gives to a p for the in- 
jury which he has sustained. But, and 
' this is most important to note, he does 
not get damages or compensation by rea- 
son of any existing obligation on the part 
of the person who has committed the 
breach. He gets compensation as a result 
of the fiat of the Court. Therefore, no 
cuniary liability arises till the Court 
as determined that the party complain- 
ing of the breach is entitled to damages. 
erefore, when damages are assessed, it 
would not be true to say that what the 
Court is doing is ascertaining a pecuniary 
liability which already existed. The Court 
in the first place must decide that the de- 
fendant is liable and then it proceeds to 
assess what that liability is. But till that 
determination there is no liability at all 
upon the defendant." 


This statement in our view represents the 
correct legal position and has our full 
concurrence. A claim for damages for 
breach of contract is, therefore, not a 
claim for a sum presently due and payable 
and.the purchaser is not entitled, in ex- 
ercise of the right conferred upon it under 
clause 18, to recover the amount of such 
claim by appropriating other sums due 
to the contractor. On this view, it is not 
necessary for us to consider the other 
contention raised on behalf of the res- 
pondent, namely, that on a proper con- 
struction of clause’ 18, the purchaser is 
entitled to exercise the right conferred 
under that clause only where the claim 
for payment of a sum of money is either 
admitted by the contractor, or in case of 
dispute, oe upon by a Court or 
other adjudicatory authority. We must, 
therefore, hold that the appellant had no 
right or authority under Clause 18 to ap- 
propriae the amounts of other pending 

ills of the respondent in or towards satis- 
faction of its claim for damages against 
the respondent and the learned Judge was 
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justified .in issuing an interim injunction 
restraining the appellant from doing so. 
10. We accordingly dismiss the a 
peals. The appellant in each en i 
pay the costs of the respondent all 
throughout. 
Appeals dismissed. 
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Index Note: — (A) Motor Vehicles 
Act (1939), S. 46 — Apglicntien for 
stage carriage permit — Death of ap- 
plicant — Power and discretion of 
R.T.A. to aliow heirs to he substituted. 


Brief Note:— (A) In the ease of 
death of an applicant for the grant of 
a stage carriage permit the heirs can 
aoply for substitution in place of the 
origimal applicant. 'There. is no legal 
right to the grant of a permit The 
Regional Transport Authority has 
jurisdiction and discretion in the 
matter of allowing or refusing substi- 
tution. If the proceedings are likely 
to be delayed or a substitution will 
be detrimental to the interest of the 
public, the Regional Transport Autho- 
rity is not bound to allow substitution. 
The Regional Transport Authority 
will exercise discretion in a judi- 
cious manner in the facts and cir- 
cumstances of each case as to whether 
a substitution may be allowed. AIR 
1970 SC 759, Rel. on. AIR 1974 SC 
326, Dist. (Paras 7, 8, 11 & 12) 

In the instant case the R.T.A. had 
not acted beyond his jurisdiction in 
allowing substitution ofthe firm name 
in place of the deceased applicant for 
permit. 1968 BLJR 630, Reversed. 

(Paras 14, 10) 
Cases Referred: Chronological Paras 
AIR 1974 SC 326 = Civil Appeal No. 


2593 of 1969, 


2606 of 1969, D/- 28-11-1973, M/s. . 


Ram Autar Lal Jain v. Minister of 
Transport : 9, 13 


 DR/DR/B618/74/KSB 


A. L R. 


AIR 1970 SC 759 = (1969) 2 SCR 507, 
Dhani Devi v. Sant Bihari 6, 9, 10 


The Judgment of the Court was 
delivered by 


RAY, C. J.— This appeal by 


` certificate is from the judgment dated 


24 March, 1967 of the High Court of 
Patna. 


2. Ram Autar Lal Jain filed 


‘an application under Section 46 of 


the Motor Vehicles Act, 1939 herein- 
after called the Act for grant of the 
stage carriage permit on the route 
Daltonganj to Mahuatanr in Bihar. 
Before the application could be dis- 
posed of by the Regional Transport 
Authority Ram Autar Lal Jain died 
on 1 June, 1964. Thereafter, Kamal- 
Kumar Jain, the son of Ram Autar Lal 
Jain made an application to Regional 
Transport Authority stating that 
the application filed by his 
deceased father 
to be one on behalf of bim- 
self and on behalf of his two minor 
brothers. It was also stated in the ap- 
plication that Ram Autar Lal Jain had 
died leaving his sons as heirs. On 4 
August, 1964 another application was 
filed by Kamal Kumar Jain praying 
that the application filed by the de- 
ceased father might be treated as the 
application of a firm called M/s. Ram 
Autar Lal Jain the appellant herein. 
It was stated there that the three sons 
and the widow of Ram Autar Lal Jain 
carried on business in partnership 
under the name and style of M/s. Ram 
Autar Lal Jain. The minors were said- 
to be admitted to' the benefit of the 
partnership. On receipt of the applica- 
tion the matter was notified in the- 
Bihar Gazette on 9 September, 1964 
for the purpose of inviting objections, 
if any. No objections were filed. On 
24 July, 1965 the Transport Authority 
passed an order granting a permit in 
favour of M/s. Ram  Autar Lal Jain 
for the route. . 


3. The Appeal Board of the 
State Transport Authority found that 
the application for permit had been 
made by Ram  Autar Lal Jain and 
that Chotanagpur Regional Transport 
Authority had no jurisdiction to grant 
permit in favour of the appellant. The 
appellant preferred an appeal to the 
Minister. The Minister upheld the 


view of the Appeal Board and dis- 
missed the appeal. 


might be treated ` 
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f 4, The appellant in an appli- 
cation under Articles 226 and 227 of 
the Constitution asked for a writ of 
certiorari to quash the orders of the 
Appeal Board of the State Transport 
Authority, Patna and of the Minister 
of Transport, Government of Bihar, 
Patna. - $ 

5. The question which was 
raised before the High Court was 
whether the Appeal Board erred in 
holding that the firm was a different 
entity from the heirs of Ram Autar 
Lal Jain. It was said by the Appeal 
Board that the firm could not be 
equated with the legal representatives 
of the deceased. The High Court held 
that on the facts it was not possible 
to hold that the Appeal Board was in 
error in holding that the finm was a 
'different entity. f 

6. This Court in Dhani Devi 
v. Sant Bihari, (1969) 2 SCR 507 = 
(AIR 1970 SC 759) held that in the 
case of death of an applicant before 
the final disposal of his application for 
the grant of permit in respect of his 
vehicle the Regional Transport Autho- 
rity has power to substitute the per- 
son succeeding to the possession of 
the vehicles in place of the deceased 
applicant and to allow the successor 
to prosecute the application. The ratio 
of the decision is that as the relief 
. sought for in the application is depen- 
dent upon and related to the posses- 
sion of the vehicles the application .is 
capable of being revived at the ins- 
tance of the person succeeding to the 
possession of the vehicles. 

1. A person in possession of a 
transport vehicle is not entitled to a 
permit as a matter of right. The only 
right is to make the application for 
the grant of a permit. ere is no 
provision in the Act as to what hap- 
pens on the death of an applicant for 
permit during the pendency of the 
application. The Regional Transport 
Authority has jurisdiction and discre- 
tion in the matter of allowing or re- 
fusing substitution. 

8. If a person dies after ob- 
taining the permit the Regional Trans- 
port Authority has power underS. 6! 
(2) of the Act to transfer the permit to 
the person succeeding to the posses- 
sion of the vehicle in place of the 
deceased applicant. The Regional 
Transport Authority may similarly 
deal with the case of an applicant dy- 


R. L. Jain v. Maya Kaur (Ray C. J.) 


' the heirs 


[Prs. 4-10) S. C. 1275 


ing during the pendency of an appli- 
cation under Section 57 (8) of the Act 
for varying the conditions of the per- 
mit. An application for renewal of a 
permit under S. 58 of the Act may 
raise a similar situation and the Re- 
gional ' Authority may 
equally deal with it. 

. In the recent unreported 
decision in M/s. Ram Autar Lal Jain 
v. Minister of Transport. (Civil Appeal 
No. 2606 of 1969 decided on 28-11-1973) 
=(reported in AIR 1974SC 326) this 
court dealt with another appeal prefer- 
red by the same appellant against the 
judgment of the Patna High Court. In 
that appeal the application made by 
Ram Autar Lal Jain was allowed to 
be prosecuted by the firm of M/s. Ram 
Autar Lal Jain and permit was 
granted to the appellant. The Minis- 
ter rejected the application of the 
firm of M/s. Ram Autar Lal Jain on 
two grounds. First the firm not being 
an heir to Ram Autar Lal 
Jain should not have been al- 
lowed to prosecute the application be- 
fore the Regional Transport Autho- 
rity. Secondly, the appellant did not 
satisfy the criterion set up by the Re- 
gional Transport Authority in so far 
as the appellant was neither a new- 
comer nor a small operator. The 
second ground is on merits. The firm 
of M/s. Ram Autar Lal Jain challeng- 
ed the order before the Patna High 
Court. The Patna High Court dismis- 
sed the petition. This Court dismissed 
the appeal on the ground that where 
of the deceased applicant 
are not in nossession of a vehicle the 
decision in Dhani Devi case, (1969) 2 
SCR 507 — (AIR 1970 SC 759) (supra) 
would not apply. 


- 19. In Dhani Devi case, (1969) 
2 SCR 507 = (AIR 1970 SC 759) 
(supra) the Regional Transport Autho- 
rity transferred to her all the permits 
held by her husband for other routes. 
The Regional Transport Authority al- 
lowed Dhani Devi to prosecute the 
application filed by de husband and 
finally granted permit her on that 
application. This Court found in 
Dhani Devi case, (1969) 2 SCR 507 = 
(AIR 1970 SC 759) (supra) that the 
High Court was in error in holding 
that the Regional Transport Authority 
acted without jurisdiction in allowing 
Dhani Devi to prosecute her. bus- 
band’s application. 
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11. In the case of death of an 
applicant for the grant of a stage car- 
riage permit before the grant of a 
permit the heirs can apply for substi- 
tution in place of the original appli- . 
cant. There is no legal right to the 
grant of a permit. The Regional Trans- 

'"Iport Authority has jurisdiction and dis- 
cretion in the matter of allowing or 
refusing substitution. ` 

12. If the proceedings are like- 

ly to be- delayed or a substitution will 
be detrimental to the interest of the 
public, the Regional :Transport Au- 
thority is not bound to allow substitu- 
tion. There is jurisdiction to grant or 
lallow or refuse substitution. The Re- 
gional Transport Authority will exer- 
cise discretion in a judicious manner in 
the facts and circumstances of each 
case as to whether a substitution may 
be allowed. 


13. It. appears that this Court 


inthe unreported decision in M/s. Rom ` 


Autar Lal Jain case, Civil Appeal 
No. 2606 of 1969, D/- 28-11-1973=(now 
reported in AIR 1974 SC 326) (supra) 
found that-the absence of possession 
of a vehicle by the successor of the 
‘applicant was a proper exercise of dis- 
cretion by the authorities on the facts 
of that case. 

14. In: the present case, the 
application of the firm for permission 
to continue the proceedings after the 
death of Ram Autar Lal Jain was 
- notified in the Gazette. Objections 
` were invited. No objections were fil-~ 
ed by any one. The Regional Trans- 
port Authority granted the permit in 
the name of the firm. The Appeal 
Board held that Regional Transport 
Authority had no jurisdiction to grant 
permit in favour of the appellant. The 
Regional "Transport Authority acted 
within jurisdiction in allowing subs- 
titution. There was no jurisdictional 
error of the Regional Transport Au- 
. thority. It is a different matter whe- 

ther the order was justified on merits. 

. The Appeal Board and the Minister 
did not consider whether the order 
of the Regional Transport Authority 
was justified .on the- merits of. the case 
. put merely held that the order was 
without jurisdiction. 

15. The decision of the Appeal 
Board as well as of the Minister was 
wrong in holding that the Regional 
Transport Authority had acted beyond 
jurisdiction. 


State of H. R v. Union of India 


A. I. R. 
16. For these reasons, the de- 
cision of the High Court which did 
nop interfere with the decision of the 
Appeal Board and of the Minister is 
set aside. The matter is remanded to 
the Appeal Board for a consideration 
of the application of the firm on the 
merits of the case. All facts and cir- 
cumstances as well as public interest 
will be considered by the Appeal 
Board. The appeal is allowed. There 
wil be no order as to costs. | i 


Appeal allowed. 
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f (V 61 C 246) - 
(From: Himachal Pradesh) 

A. N. RAY, C. J., Y. V. CHANDRA-, 


CHUD AND V. R. KRISHNA IYER. 


i JJ. i 
Civil Appeal No. 2648 of 1972. 
State of Himachal Pradesh and 
another, Appellants v. Union of India 
and others, Respondents. 2n 
.. Civil Appeal No. 2648 of 1972. 


D. N. Gautam and others, Appel- 
lants v. Governor, Himachal Pradesh 
and others, Respondents. 


Civil Appeals Nos. 1324 and 20648 
of 1972, D/- 10-4-1974. 

Index Note:— 
organization Act (1966), S. 82 (6) — 
Non-compliance with — Effect — 
Equation of Taxation Inspectors of 
former State of Punjab with Inspec- 


tors of H. P. by upgradation of the- 


posts of Himachal Pradesh  Excise 
Sub-Inspectors with effect from 1-4- 
1966, without getting the. approval of 
the Central Government, held, invalid. 

: (Para 20) 


Held that, if the State of Hima- 
chal Pradesh wishes to change the 
date of upgradation of Himachal Pra- 
desh Sub-Inspectors to 1 April, 1966 


‘the State Government cannot do so 


without sanction of the Central Gov- 
ernment under Section 82 (6) of the 
Act. If the State Government wishes 
to equate the Taxation Inspectors of 
the former State. of Punjab (appel- 
lants) with the Inspectors of Hima- 
chal Pradesh (respondents) the State 
of Himachal Pradesh will have to fol- 
low the provisions of the Punjab Re- 
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date of continuous appointment of the 
appellants and the respondents in the 
equated post will also have to be in 
compliance with the provisions of the 
Punjab Reorganisation Act, (Para 23) 

The seniority list has been pre- 
pared by giving the employees of 


Himachal Pradesh (respondents) the. 


benefit of the date of upgradation as 
1 April, 1966, The Government of 
India had sanctioned the date 1 May, 
. 1969. The State of Himachal Pradesh 
is not only 


validation to the date of upgradation. 
That is a matter which changes the 
conditions of service of the Taxation 


' Inspectors of the former ` State of. 


Punjab, appellants, to their disadvant- 
age. They are deprived of their con- 
tinuous period of service. The appel- 
lants are deprived of their quota of 
promotion. The appellants were not 
heard with regard to equation of posts 
of Excise Inspectors and Taxation 
Inspectors. The appellants were not 
heard with regard to their seniority 
list. (Para 18) 

The Judgment of the Court was 
delivered by : 

RAY, C. J.:— These two appeals 
are by certificate from the common 
judgment dated 10 August, 1971. of 
the High Court of Himachal Pradesh. 

2. The State and the Taxation 
Commissioner, Himachal Pradesh are 
the appellants in Civil Appeal No. 1324 
of 1972. The ten appellants in Civil 
Appeal No. 2648 of 1972,. are Taxa- 
tion Inspectors. of the former State of 
Punjab. They were allocated to Hima- 
chal Pradesh because of reorganisa- 
tion of the State of Punjab. The first 
seven appellants were confirmed as 
Taxation Inspectors. The other three 
appellants were Taxation 
but were not confirmed in that post. 


3. The appellants in the for- 


mer State of Punjab were Sub-Inspec- ` 


tors of Taxation. On 1 April, 1966 the 
appellants were upgraded from the 


post of Sub-Inspectors to Inspectors. 


of Taxation. When the appellants were 
allocated to Himachal Pradesh on the 
appointed day on 1 November, 1966 
they were Inspectors of Taxation. The 
respondents were . Excise Sub-Inspec- 
tors in Himachal Pradesh on the ap- 
pointed day. The 


setting at naught the 
direction but is giving a retrospective- 


Inspectors © 


respondents were 


State of H. P. v. Union of India (Ray C. J.) [Prs. 1-5] S. C. 1277 
organisation Act in that behalf. The 


upgraded. from. the position of Excise 
Sub-Inspectors to Inspectors with effect 
from i May, 1969. ‘That upgrading 
was with the sanction and under the 
directions of the Central Government 
im accordance with. the provisions of 


‘Section 82 (6) of the Punjab Reor- 


ganisation Act, 1966 referred to as 
the Act. On 29 May, 1971 the State 
of Himachal Pradesh by an executive 
decision changed the date of upgrad- 
ing of the respondents from 1 May, 
1969 to 1 April, 1966. This upgrading 
was done by the State of Himachal 
Pradesh without sanction and direc- 
tion of the Central Government under 


` Section 82 (6) of the Act. 


4. The  pre-eminent question 
which falls for consideration is whe- 
ther the conditions of service of the 


` appellants have been changed to their 


disadvantage by the executive decision 
of the State of Himachal Pradesh on 
29 May, 1971 to upgrade the posts of 
Sub-Inspectors of Excise Department 
of Himachal Pradesh to Inspectors 
with effect from 1 April, 1966. The 
corollary to this question is whether 
the executive decision of the State of 
Himachal Pradesh is invalid by reason 
of non-compliance with the provisions 
contained in Section 82 (6) of the Act. 


9. The appellants impeached 
the two seniority lists prepared by the 
State. In one of the seniority lists ap- 
pellant Jagdish Ram has been men- 
tioned along with Excise Inspectors of 
Himachal Pradesh. The other -appel- 
Jants who were confirmed Taxation 


. Inspectors have been shown in the 


second impeached seniority list as 
juniors to several unconfirmed Sub- 
Inspectors of Excise and Taxation be- 
longing to.Himachal Pradesh. The ap- 
pellants contend that they never 
worked on the Excise side. They fur- 


-ther allege: that their cadre was dif- 


ferent from that of Taxation Inspec- 
tors. The appellants impugned the 
second seniority list on the ground 
that the Excise and Taxation Sub-Ins- 
pectors of Himachal Pradesh were 
treated at par with Taxation Inspec- 
tors of the former State of Punjab. In 


-the second seniority list there is a 


note to the effect that Excise and 
Taxation Sub-Inspectors of Himachal 
Pradesh were being promoted and 
confirmed with effect from 1 April, 
1966, and their cases were sent to the 
Ministry of Home Affairs for neces- 
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sary orders. The appellants impeach- 
ed this note as illegal. The contention 
of the appellants is that the promotion 
and confirmation of Excise Sub-Ins- 
pectors of Himachal Pradesh could not 
take place with retrospective effect so 
as to prejudice the rights of the ap- 
pellants. f 

6. The grievance of the’ appel- 
lants is that the seniority list of Taxa- 
tion Inspectors should have been pre- 
pared separately. The appellants con- 
tend that while they were in the for- 
mer State of Punjab they belonged to 
Taxation Cadre and there was a quota 
fixed in the Punjab Excise and Taxa- 
tion Service Class III-A Rules, 1956 
in their favour for promotion as Ex- 
cise and Taxation Officers. The apvel- 
lants contend that they have been de- 
prived of this quota benefit as they 
were placed in a joint list along with 
unconfirmed Excise Inspectors of 
Himachal Pradesh. - 

T. The State of Himachal Pra- 
desh appointed four Excise Inspectors 
as Assistant Excise and Taxation Offi- 
cers. The appellants challenged those 
four appointments and contended that 
the benefit of promotion should have 
been given to the appellants. 

8. The principal contention of 
the appellants is that Section 82 (6) of 
the Act prohibits any change in the 
conditions of service of the appellants 
which are disadvantageous to them 
without prior sanction of the Central 
Government. The State of Himachal 
Pradesh after the reorganisation on 1 
November, 1966 asked for directions 
of the Central Government with re- 
gard to upgradation of Excise and 
Taxation Sub-Inspectors of Himachal 
Pradesh. 


9. The Central Government 
gave instructions in a letter dated 14 
February, 1967 for equating posts for 
the purpose of integration in the ser- 
vices. The four factors for determin- 
ing the equation of a post are: first, 
the nature and duties of a post, 
second, the responsibilities and powers 
exercised by the officer holding the 
post and the extent of territorial. or 
other charge held or responsibility 
discharged; third, the minimum quali- 
fications, if any. prescribed for re- 
cruitment to the post; and, fourth, the 
salary of the post. The Central Gov- 
ernment in the said letter dated 14 
February, 1967 further said that two 


ALR. 


factors would be taken into account. 
for determination of relative seniority. 
First is the length of continuous ser- 
vice whether temporary or permanent 
in the equivalent post; this should ex- 
clude periods for which an  appoint- 
ment is held in a purely stop-gap or 
fortuitous arrangement. Second is the 
age of the person. Other factors be- 
ing equal seniority may be determin- 
ed on the basis of age. : 


10. It is also important to con- 
sider the letter dated 26 April, 1969 
written by the Central Government to 
the State Government. There were 45 
posts of Excise and Taxation Sub-Ins- 
pectors in Himachal Pradesh. The 
Central Government stated that those 
45 posts of Sub-Inspectors might be 
abolished and in their place 33 posts 
of Excise and Taxation Inspectors 
might be created. The new posts of 
Excise and Taxation Inspectors were 
to be offered to the existing incum- 
bents of the posts of Excise and Taxa- 
tion Sub-Inspectors in order of seni- 
ority. The Central Government stated 
that the order would take effect from 
1 May, 1969. 


11. The State Government by 
letter dated 19 July, 1969 gave effect 
to the directions of the Central Gov- 
ernment. The Lieutenant Governor 
was pleased to accord sanction to the 
creation of 33 permanent posts of Ex- 
cise ors in the scale of Rupees 
150-10-200/10-300 in the Excise and 
Taxation Department, Himachal Pra- 
desh with effect from 1 May, 1969. 


12. Consequent upon the 
abolition of 12 permanent posts of 
Taxation Sub-Inspectors under the 
Excise and Taxation Department, 
Himachal Pradesh with effect from 1 
May, 1969, 8 Excise and Taxation Sub- 
Inspectors were rendered surplus and ' 
they were appointed as Taxation Ins- 
pectors against 8 temporary posts of 
Inspectors created for survey work. 


13. The Central Government 
directed and sanctioned that Sub-Ins- 
pectors of Himachal 
promoted as Inspectors with effect 
from 1 May, 1969. The State of Hima- 
chal Pradesh implemented that direc- 
tion of the Central Government. Later 
on the State of Himachal Pradésh 
superseded the previous order and 
promoted Sub-Inspectors of Himachal 
Pradesh as Inspectors with effect from 





Pradesh could be . 
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1 April, 1966. The appellants contend 
that the State of Himachal Pradesh 
thereby not only violated the direc- 
tion of the Central Government under 
Section 82 of the Act but also chang- 
ed the conditions of service of the ap- 
pellants to their disadvantage without 
obtaining the sanction of the Central 
Government. 

14. One of the contentions of 
the appellants in the High Court was 
that in Himachal Pradesh the posts of 
Excise Inspectors and Taxation Ins- 
pectors belonged to different cadres. 
The appellants contended that in 
Himachal Pradesh posts were sanc- 
tioned separately for the Taxation 
and the Excise Departments. The State 
on the other hand contended that 
there was one common cadre of Ex- 
cise and Taxation Ingpectors. The High 
Court found that the appellants be- 
longed to the separate cadre of Taxa- 
tion Inspectors at the time when they 
were allocated to Himachal Pradesh. 
In Punjab it is also found by the High 
Court as a fact that there were two 
cadfes and the appellants did not be- 
long to the cadre of Excise Inspec- 
tors. 


15. The appellants relied on 
Rule 6 of Class HI-A Punjab Rules, 
1956. Under that rule when any 
vacancy occurs the Government shall 
determine in what manner it shall be 
filled provided that 50 per cent. of the 
vacancies shall be filled by direct ap- 
pointment, 25 per cent. by promotion 
of Taxation Inspectors, 124% by trans- 
fer of members of the ministerial esta- 
blishment of the Excise and Taxation 
Department. The appellants, therefore, 
contend that 25% promotion quota of 
the post of Assistant Excise amd Taxa- 
tion Officers should go to Taxation 
Inspectors and in this manner the Ex- 
cise Inspectors could not be promot- 
ed. ; 


16. Further, the appellants 
contend that the date of substantive 
appointment should be taken into con- 
sideration for determination of senio- 
rity. The Himachal Pradesh Excise 
' and Taxation Department Inspectorate 
Class II Service Recruitment, Promo- 
tion and certain Conditions of Ser- 
vice Rules, 1963 are relied on by the 
appellants. Rule 12 (2) states that 
subject to the provisions of. sub- 
rule (3), permanent officers of each 
grade shall be ranked senior to per- 
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sons who are officiating in that grade. 
Rule 9 of the Punjab Rules, 1943 on 
which the  appellants relied stated 
that the seniority of members of the 
Services in so far as each class of post 
specified in Appendix ‘A’ thereto is 
concerned be determined by the date 
of their substantive appointment to a 
post in that class provided that if two 
or more members are confirmed in 
that same class of post on the same 
date, their seniority shall be deter- 
mined by the Excise and Taxation 
ae whose decision shall be 


17. The contention of the appel- 
lants is that under their conditions of 
service when they were allocated to 
Himachal Pradesh on the appointed 
date 1 November, 1966 they were 
confirmed Taxation Inspectors with 
effect from 1 April, 1966 in the former 
State of Punjab. In accordance with 
the directions of the Central Govern- 
ment contained in the letter dated 14 
February, 1967 the appellants contend 
that the dete of substantive appoint- 
ment, viz, 1 April, 1966 is therefore 
to be considered for seniority as well 
as promotion. For promotion 
the appellants contended that 
Class II-A Punjab Rules provid- 
ed three years’ continuous service as 
Inspector to be sufficient. Confirmed 
Inspectors would be senior to uncon- 
firmed- Inspectors. In this background 
the appellants contend that the senio- 
rity list wrongly shows that appellant 
No. 1 was placed along with the Ex- 
cise Inspectors andinthe other senio- 
rity list allInspectors of Punjab were 
equated with Sub-Inspectors of Hima- 
chal Pradesh. Further, it is contended 
that Sub-Inspectors of Himachal Pra- 
desh who ‘were unconfirmed were 
made senior to the appellants. 


18. On behalf of the State it 
was contended that the employees of 
Himachal Pradesh could be given the 
same benefit of Inspectors by varying 
the conditions of service which were 
to their benefit and the sanction of 
the Central Government under Sec- 
tion 82 (6) of the Act would not be 
required for that purpose. I+ is also 
said that the conditions of service 
which govern the appellants who 
were employees of the former State 
of Punjab were not varied to their 
disadvantage. This contention is utter- 
ly unsound. The seniority list has 
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been ‘prepared by giving - the'em- 
ployees of - Himachal Pradesh, the 
benefit of the: date-of upgradation as 
; |l April,./1966._ The Government of 

:]India:sanctioned the date 1 May, 1969: 
> |The- State of Himachal -Pradesh is not 


s appellants are’ deprived: of their quota 
promotion; ‘The appellants - 


‘+ thot heard with regard to equation of 


. [posts of Excise Inspectors and Taxa- 
tion Inspectors. The appellants were 
not heard. with regard to their senio- 
rity list, i 





“The appéllants, therefore, 
rightly.cóntend that the conditions of 
- service applicable to them before the 
. appointed day  have.been altered to 

their disadvantage without the. previ- 
ous approval, of the Central Govern- 
ment. Again, if the State of Himachal 
Pradesh wants to equate Taxation 
Inspectors with Excise Inspectors the 
-approval of the Central Government 
will be reqüired because the appel- 
lants may represent their case of pro- 
- motion quota under these Rules. 
“20. The High Court correctly 
held that if the State Government 
wanted to alter the upgradation of 
he posts of Himachal Pradesh Sub- 
‘Inspectors with effect. from 1 April, 
11966, the' sanction of the Central 
Government was to be obtained. The 
. [High Court rightly set aside the exe- 
. 'Jeutive decision changing the date of 
promotion of Himachal Pradesh Sub- 
Inspectors from 1 May, 1969 tol 
April, 1966 and the seniority lists as 
well as the four promotions. 


21 The appellants contended 


that the directions given by the High . 


Court with regard to preparation — of 
seniority lists should be set aside. 
The directions given by the High 
Court were these. The appellants 
should be equated with the Inspectors 
of Himachal Pradesh and thereby the 
High Court held that all Inspectors of 


Himachal Pradesh should be taken 


Excise and ‘Taxation Inspectors 
ae their cadre should be taken 
‘as joint. The second direction is that 
the date of continuous appointment in 
an equated post shall govern the 
seniority as provided in the letter 


dated 14 February, 1967 of ‘the - Cen- 
tral Government. The third direction 
is that specific’: approval of the Cen- 
tral Government is- to bé. taken. under 
Section.82 (6) af the Act: if the date 
-of. promotion, of. upgradation from the 
post of Sub-Inspectors is fixed as 1 
April, 1966. The fourth. direction is 
that the Rules for promotion,to the 
posts of Assistant Excise and Taxa- 
tion. Officers should be prepáred and 
the same shall be finalised after get-. 
ting the approval of the Central Gov- 
ernment, tan’ 

22.. The appellants’ main con- 
tention is that there were two distinct . 
cadres of Inspectors in Himachal Pra- 
desh before reorganisation, viz, one 
cadre of Taxation Inspectors and Sub- 
Inspectors and the other cadre of Ex- . 
cise Inspectors and  Sub-Inspectors. 
The respomdents on the other hand 
contended that there was one cadre 
in Himachal Pradesh. It was also the 
contention of the respondents that 
there was unification of cadres. in 
Himachal Pradesh before the reor- 
ganisation of the State. M 

` 23. If the State of Himachal 
Pradesh wishes to change the date of| . 
upgradation - of Himachal Pradesh 
Sub-Inspectors to 1 April, 1966 the] 
State Government cannot do so with- 
out sanction of the Central Govern- 
ment under Section 82° (6) of the Act. 
If the State Government wishes to 
equate the appellants with the Ins- 
'pectors of. Himachal Pradesh the State 
of Himachal Pradesh will have to 
follow the provisions of the States 
Reorganisation Act in that behalf. The 
date of continuous appointment of 
the appellants and the respondents in|. 
the equated post will also have to be 
in compliance with the provisions of 
the States Reorganisation Act. 

24. All facts: and circumstan~ 
ces affecting the service conditions of 
Inspectors of both the States will 
have to be placed by the State Gov- 
ernment before the Central Govern- 
ment for decision of the Central Gov- 
ernment whether it should give ap- 
proval under Section 82 (6) of the 
Act to upgradation of Sub-Inspectors 
of Himachal Pradesh with effect from 
1 April, 1960. , a 

25. The direction. given by the 
High Court that the State Govern- 
ment shall obtain, approval of the 
Central Government under Sec. 82 (6) 
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of | pus "Act ‘in ‘regard b the ‘date of 


y ‘promotion or upgradation: ef Sub-Ins- 


Décors - is correct, sand" upheld. The 
* other diréction given "by the High 


Court that the-I ules for, promotion. to - 


the post of-Excise -amd “Taxation Ins-. 
pectors^shéll be fipálised after -getting 
the approval of the’ Central Govern- 
ment is correct and ‘upheld. - 

26. For these , reasons the. 
appeal of the State is, dismissed. The ` 
appeal of the appellants is accepted 
in part. Equation of the appellants 
with the Inspectors of Himachal Pra- 
desh and the date of continuous  8p- 
pointment in equated posts ‘can be 
only in accordance with the provisions 
of the Punjab  Reorganisation Act.: 
Parties will pay and bear their own 
costs. ; 


_ Order accordingly. : 
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Index Note: — (A) Central Civil 
Services (Classification, Control and 
Appeal) Rules (1965), Rr. 10 (5) (b), 34 
proviso (b) — Applicability of rules to 

pending proceedings under repealed 
files of 1957. 

Brief Note: — (A) An order of 
suspension made under R. 12 (1) of 
the CCS (CCA) Rules, 1957 can be 
continued under R. 10 (5) (b) of 1965 
Rules because proviso (b) to R. 34 of 
1965 rules makes these rules applica- 
ble to pending proceedings under the 
1957 rules notwithstanding their re- 
peal. (Para 4) 

Index Note: — (B) Central Civil 
Services (Classification, Control and 
Appeal) Rules (1965), R. 10 (3), (4), (5) 
— Conditions for applicability 
Order of suspension — On dismissal 
suspension comes to end — On setting 
aside dismissal, order of suspension 
directed to continue under B. 10 (5) (b) 
— Not valid. 


lant, -a Government servant, was 
suspended from service by an order 
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Brief Note: — (B) The appel- i 


E e Mehia v. Union: “Of Indie. * (Bhagwati y. " 


ty 


E ab $ 


“of: “the. - President - gaas 1E 4-1963 
pending- a- érifhinal prosecution gàinst 
him.: Later. On, à. - departméntat - in- 
quiry "wás. also. 'stàrted “against shim 
on 8-3-1965 or- charges `- whieh were ^. 
different from. those’ on, which: Het Was - 
beisig. prosecuted: : The ‘applicant.’ Masc 
tis E: icti confirmed b 
e conviction. was. e 

x High Court’ in. -appéal + During + Hee -pen-) 
dency of appeal to the. e Court. . 
against the conviction; the“ «Président | 


i$ z0: ipei. 


of the. criminal charge; anc", E 
he. "ti 


! 

i 
Ted 
Dd 


passed.an order dated 26-107 “1967 diss! 


missing him . from service. As , they :3p-. 
pellant was aequitted by the 
Court; the President’. passed ‘the vimpu-. 
gned order dated 9-6-1971 under R. 19. 
(5) DE (i): setting aside * of the., 
order of 
the departmental inquiry fiM: 
finalisation ahd (iii) continuance’ of. 
the suspefsion until further orders. 
-Held Two conditions: must co- 
exist before action can be.taken 


`'R. 10 (5) (b): one is that the Gov- 


ernment servant must be. under ĉon- ` 
i suspension’ and the other ‘is . 


tinuing 

that during the continuance of ‘such 
pns rM 'any other disciplinary pro- 
ceeding" should be commenced again 

i When the order of “dismissal ` 
was passed on 26th%October, 1967, thé 
order of suspension dated 11th - April 
1963 ceased to exist and it did not re-. 
vive thereafter by the subsequent 
setting aside of the order of dismissal 
by the first part’ of the impugned 
Order. In the- circumstances, the im- 
pugned order continuing suspension, 
could not be justified under R. 10 (5) 
(b) ILR (1972) 2 Delhi 269, Re- 
versed. (Paras 5. 7, 10) 


E ‘Supreme, ^ 


Erg pret an. continuance’ of , 


` 


dèr ` 


Neither could the order ĉontinu- : 


ing the suspension be justified."under 
R. 10.(3) or (4) nor sustained’ by re- 
ference to. R. 10 (5) (a). (Raras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1494=(1970) 3 SCR 448:7 
AIR 1964 SC. 264=—(1964) 4SCR 991:8* 
ATR 1958 SC 23221958 SCR 1052 8 
AIR- 1955 SC 600=(1955) 2 SCR 391:7 
AIR. 1952 Nag 170—1952 Cri LJ 845:7 
ae 1949 Nag 118—ILR (1948) p 
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The Judgment of the Court was 
delivered by 

BHAGWATI, J.:— 


Delhi High Court ing a writ 
ee filed by the appellant against 
the respondents eee the vali- 


This appeal is : 
directed against the judgment of the : 
dismissi 


1 
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dity of an order dated 9th June, 1971 
passed by the President’ directing that 
8 disciplinary inquiry pending.against 
the :appellant shall be continued until 
its finalisation and the appellant shall 
continue „under suspension under’ sub- 
rule (5) (b) of Rule 10: of the Central 


‘Civil Services (Classification, * Control 
: and Appeal) Rules, 


1965, hereinafter 


ALR” 


the appellant had: nothing to.do d 
it The principal’ charge was the se- - 
cond charge which alleged that the ap- : 
pellant had; while functioning -as 
Officer on Special , Duty, Post and 
- Telegraph: Department, Panjim, Goa, 
by abuse of his officia] position or by 
illegal and.corrupt means, obtained 
pecuniary advantage for himself and/ 


» referred to.as CCS (CCA) Rules, 1965,4: or for others, inasmuch as he had sent 


until further orders. The facts giving 
rise to the appeal: may be briefly sta- 
ted as follows. 

- 2. > The territory of Goa, which 
was under Portuguese domination, 


. was liberated by the Indian Army on 
. :20th - December; .1961. 
:twas' at that, time in the service of the 
. Government of Índia in the Post and 

Telegraph Department and was work- 


The ‘appellant 


‘ing as Senior Superintendent of Post 
Offices at Jaipur. Since sénior ‘and ex- 


5 perienced officers were required. for 


: officer on Special 


‘reorganisings the administration in the 
liberated territorysof Goa, the appel- 
lant was -transferred and posted as 
Duty, Post and 
Telegraph Department,:- Panjim, Goa. 
The appellant, took charge of his new 
‘office on 25th December, 1961 and 
theld that. office til 11th August, 1962 


^ wher he was transfefred as Senior 


RM. 


Superintendent, R.M.S., ‘A’ Division 


“Allahabad. Whilst the "appellant was 


functioning as Senior Superintendent, 
‘A’ Division, Allahabad he was 
suspended from service by an order 
dated ‘11th "April, 1963 made by the 
President in exercise of the power con- 
ferred under sub-r. (1) of Rule 12 of 


` the Central Civil Services (Classifica- 


.investigation. On the 


tion, Control and Appeal!) Rules, 1957, 
hereinafter referred to as the CCS 
(CCAj4Rules, 1957 on the ground that 
a case against the appellant in res- 
péct of criminal offence was under 
completion of 
the investigation by the Special Police 
Establishment, the Government of 
India sanctioned the prosecution of 
the appellant and pursuant to the san- 
ction so granted, the appellant was 
prosecuted in the court of Special 


Judge, Greater Bombay along with. 
Mathur 


one Raj Bahadur on four 
charges. The finst and the fourth char- 


. ges are not material as the appellánt 


was acquitted of those charges by the 
learned’ Special Judge and ee 
now turns upon them. The third 

is also not material as it was directed 


P2 


only against Raj Bahadur Mathur and 


or caused to be.sent from Panjim to 
Bombay four consignments specifical- 
ly described in the charge, in trucks 
and/or railway wagons hired by Post 
and Telegraph Department for trans- 
portation of foreign parcels from. Goa 
to Daman via Oo. Poona «and 
Bombay, without? payment of freight 
charges, customs duty etc, and there- 
by committed an offence , punishable 
‘under Section 5 (2) read with. S. 5 (1) 
(d) of the Prevention of Corruption 
Act, 1947. Of the four consignments 
referred in this charge, the first rela- 
ted to eight cases concealed in five 
postal bags sent on or about 29th 
June, 1962, the second related to 
twelve wooden boxes and a steel trunk 
concealed in eight postal bags sent on 
or about 26th July, 1962, the third 
related to nine cases sent on or about 
31st July, 1962 concealed in postal 
bags and the fourth related to some 
trunks and leather suitcases sent on or 
about 31st March, 1962. Whilst the 
criminal case was pending in the Court 
of Special Judge. Greater Bombay, 
the Government of India issued a 
memorandum dated 8th March, 1965 
to the appellant intimating that the 
President proposed to hold an inquiry 
against the appellant under Rule 15 
of the CCS (CCA) Rules, 1957. The 
allegations on which the inquiry was 
proposed to be held were set out in 
the statement of allegations enclosed. 
with the memorandum and the charges 
framed on the basis of these allega- 
tions were enumerated in the  state- 
ment of charges accompanying the 
memorandum. There were four char- 
ges E out in the uot of char- 
ges. The first, the third and the 
fourth charges are not material and 
we need mot refer to them in detail. 
It would be sufficient to state that 
they were based on wholly. different 
allegations and had nothing to do with 
the charges on which the appellant 
was being prosecuted in the criminal 
case. The second charge, however, 

stood on a different footing and in 
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E order to appreciate one of tlie conten- 
' tions 


` gecution and the appellant 
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that has been raised before us, it 
would be desirable to set. it out in ex- 
tenso: 


“Shri H. L. Mehra, while func- 
tioning ‘as Officer on Special Duty, P 
& T. Department, Panjim, Goa 
tween the,24tH December, 1961 


em 


and 


the 31st August, 1962, failed to main- ` 


tain absolute integrity and devotion to 
duty as required by Rule 3 of the CCS 
(Conduct) Rules, 1955 and committed 
misconduct in the discharge of his 
duties as a public servant inasmuch as 
he, by abusing his , official position, 
managed to send 9 cases packed with 
his luxury goods from his residence at 
Panjim to Margao Post Office on or 
about 31-7-1962 in the truck of 
Vasant Shiva Amoncar, hired by the 


.P. & T. Department, Panjim Goa for 


carrying mails from Murgoa to Pan- 
jim Post Office, without paying any 
truck hire charges and also umautho- 
risedly utilised the services of the 
postal carpenters on working days 
during office hours for packing the 
aforesaid cases and thereby secured to 
himself wrongful gain and pecuniary 
advantage." 


The disciplinary inquiry into these 
charges proceeded rather  desultorily 
and not much progress was made. The 
reason obviously was that the crimi- 
nal case was pending. At the trial of 
the criminal case, a lange’ mass of evi- 
dence. was led on behalf of the pro- 
also led 
evidence in support of the defence. On 
the evidence, the learned Special 
Judge came to the conclusion that the 
first and the fourth charges were not 
established against the appellant and 


. acquitted him of those charges. The 


learned Special Judge also acquitted 
Raj Bahadur Mathur of the first and 
the third charges framed against him. 
However, so far as the second charge 
against the appellant was concerned, 
the learned Special Judge found that 
the appellant was guilty of that charge 
in so far as it related to the first, the 
second and the fourth consignments 
referred to in that charge though not 
in respect of the third consignment of 
nine cases sent on or about 31st July, 
1962. The learned Special Judge ac- 
cordingly convicted the appellant only 
in respect of the second charge . and 
that too in so far as it related 
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to the first, the second and the 
fourth consignments and acquitted 
him of all the other charges including 
the second charge in so far as it was 
based on the third consignment 
nine cases sent on or about 3lst 
July, 1962. The. appellant preferr- 
ed an appeal against the order 
passed’ * by the learned Special 
Judge in so far. as it related to his 


of. 


conviction and, the appeal was heard 


by a Division Bench of the High Court 
of Bombay. The Division Bench by a 
judgment dated 17th April, -1967 con- 


firmed the conviction of the appellant ' 


and also maintained the sentence pass- 


ed against him by the learned Special 


Judge. The -appelldnt. immediately ap- 
plied for a certificate for leavé to ap- 
peal to this Court and the certificate 
was granted by’ the High Court of 
Bombay on 18th April, 1967. Since an 
appeal against the conviction was. pre- 
ferred to this Court,: the 
could have waited’ for the .disposal of 


the appeal before taking any action - 


against the appellant on the basis of 
the conviction But, instead, the Presi- 
dent passed an order dated 26th Octo- 
ber, 1967 dismissing the 'appellant 
from -service with _. immediate - effect 
under Rule 19 (1) of CCS (CCA) Rules, 
1965 on the ground that the conduct 
of the appellant, which had led to the 
conviction, was such as to render his 
further retention in the public service 
undesirable. The appeal 


conviction was, thereafter, heard by 


this Court and by a judgment dated 


i9th March, 1971 this Court allowed 


the appeal and set aside the: convic- | 


tion of the appellant. It is not neces- 
sary for the purpose of the present ap- 
peal to make a detailed reference to 
this judgment but it would be enough 
to state that the main ground on 
which this Court exonerated the  ap- 


pellant was that na customs duty was' 


leviable on despatch of goods. from 
Goa to other parts of~India amd the 
appellant could not, therefore, be said 
to be guilty of having obtained pecu- 
niary advantage in the shape of eva- 
Sion of payment of customs duty by 
abusing his official position and/or by 
illegal or corrupt means. The convic- 


tion of the appellant having been set 


aside, the order of dismissal based on 
the conviction obviously could not be 
sustained and the President, therefore, 
decided that the order .of dismissal 


against the. 


President . 
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should he set aside and passed an 
order to the following effect on 9th 
June, 1971. 7 
WHEREAS Shri H. L. Mehra, the 
then. Señor Supdt: of RMS was dis- 
‘missed from service with effect from 


26th. October, 1967 on the ground `of 


conduct which led to his. convic- 
tior on a criminal charge vide order 
No. 7/6/63-Disc. dated the 26th Octo- 


T 


ber, 1967. : . 


AND WHEREAS the said convic- 


tion has been set aside by the Supreme 
- Court and the said Shri H. L. Mehra 
has been acquitted of the said charge; 


ae AND WHEREAS in consequence 
. of such acquittal the President has 
. decided that the said order of dismis- 
sal should be set aside. 


AND .WHEREAS Shri H. L. 
‘Mehra, the then Senior Supdt. of RMS 


-was under suspension vide order NO. 


10/9/63-Vig. dated the 11th April, 1963, 
at the time of dismissal, 
enquiry under the provisions of CCS 
(CCA) Rules, 1957 as* ordered vide 
.memo No..7/6/63-Disc. dated the 8th 
. March, 1965 was pending against him: 


, AND WHEREAS ^ the President 
has decided that the said enquiry 
pending against Shri H. L. Mehra, 
may be’ continued amd under sub- 
rule (5) (b) of Rule 10 of CCS (CCA) 
Rules, 1965, Shri H. L. Mehra shold 
continue under suspension until the 
‘termination of stich proceedings: 


i> NOW, therefore, : the President 
hereby — . ay 
*' (i) sets aside the said order of dis- 
missal; . - E 
à .(ii) directs that the enquiry pend- 
“ing against Shri H. L..Mehra, shall be 
. continued until its finalisation; 
(iii) directs that the. 
' H. L. Mehra, shall under sub-rule (5) 
` (b):of Rule 10 of CCS (CCA) Rules, 
1965 continue to remain under suspen- 
sion until further orders.” 
The appellant being aggrieved by this 
order in so far as it directed continu- 
ance of the inquiry instituted against 
him by the Memorandum dated 8th 
March, 1965 and also continued his 
suspension under sub-r. (5)(b)ofR. 10 
of the CCS (CCA) Rules, 1965, filed 
a writ petition in the Delhi High 
Court challenging the validity of this 


‘randum dated 8th March, 
-the three further charges set out in 


and an- 


said Shri: 


an 
' Court, . but 


order on various grounds set out in ` 
the writ petition. Whilst the writ peti- ~- 
tion was pending, the President issued 
another Memorandum dated Sth De- 
cember, 1971 .dropping charges Nos. 
LII and IV set out in the Memoran- 
dum dated 8th March, 1965 and direct- . 


ing that the inquiry be continued only 


in respect of Charge II and stating 

that an inquiry should also be held in - 
respect of three further . charges set. 
out in the statement of charges en- 


closed: with the Memorandum. The in-. . 


quiry which was -thus' continued . 
against, the appellant was an inquiry 
into Charge II set out in the Memo- . 
1965 and 


the Memorandum dated 9th December, 
1971. No progress was, however, made 
in the inquiry in view of the writ 
petition filed by the appellant. The. 
writ petition was heard by a Division ' 
Bench, of the Delhi High Court and 
by a judgment dated 25th February, | 
1972 the Division Bench rejected the: 
various grounds urged on behalf of 
the appellant against.the validity of 
the order dated 9th Jume, 1971. and 
dismissed the writ petition. Hence the 
present appeal by the appellant with 
certificate obtained from the Delhi 
High -Court. i 


3. The order dated 9th June, 
1971, impugned in this appeal, consis- 
ted of three parts. One part set aside 
the order of dismissal passed against 
the appellant on 26th October, 1967, 
the other part directed continuance of , 
the inquiry instituted &gainst the ap- 
pellant by the Memorandum dated 8th . 


March, 1965, while the third part con- , 


tinued the suspension of the appellant 


- under sub-rule (5) (b) of Rule 10 of the ` 


CCS (CCA) Rules, 1965. So far as the 
second part of the impugned order is 
concerned, it was no doubt challenged 
as outside the authority of the Presi- 


. dent in the writ petition as also in the 


before the Delhi High 
at the.hearing of the ap- 
peal before us, it was frankly econce- 
ded by the learned counsel for the ap- 
pellant that it was not possible for 


‘him to assail its validity. That part of 


the impugned order must, therefore, ' 
be held to be valid. The only ques- 
tion debated before us was — and this 
raised a rather serious controversy — 
whether the third part of the impugn- 
ed order was valid: was it competent 
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to the President, in the „circumstances 
of the case, to continue the suspension 
of the appellant under sub-rule (5) (b) 
of Rule 10 of the CCS (CCA) Rules, 
1965? Even if it was not, could this 
part of the impugned order ‘be sustain- 
ed under any other provision of R. 10 
of the CCS (CCA) Rules, 1965? 


4. The. suspension of the ap- 
pellant was originally made under an 
order dated 11th April, 1963 in exer- 
cise of the power conferred under sub- 


rule (1) of Rule 12 of the CCS (CCA) ` 


Rules, 1957 and it was this suspension 
which was purported to be continued 
by the impugned order under sub- 
rule (5) (b) of Rule 10 of the CCS (CCA) 
Rules, 1965. There was some contro- 
versy before the Delhi High Court as 


to which set of Rules would be appli- . 


cable for continuing the suspension of 
the appellant at the date when. the 
impugned order was passed. The ap- 
pellant contended that the Rules ap- 
plicable would be the CCS (CCA) 


Rules, 1957 and the impugned order. 
Rules, . 


made under the CCS (CCA) 
1965 was, therefore, bad. But this con- 
tention was rejected by the Delhi 
High Court and rightly because R. 34 


of the CCS (CCA) Rules, 1965, which : 


repeals the CCS (CCA) Rules, 1957 
provides in Proviso (b) for the appli- 
cation of the CCS (CCA) Rules, 1965 
to pending proceedings. This being the 
clear position, the learned counsel for 
the appellant conceded that the vali- 
dity of the impugned order continuing 
the suspension of the appellant would 
have to be judged by reference to the 
CCS (CCA) Rules, 1965. 


E Now the only provision in 
the CCS (CCA) Rules, 1965 which 
deals with suspension is Rule 10. It 
would be convenient at this stage to 
refer to the relevant provisions of that 
rule: 

“10. (1) The appointing gubhoray 
or any authority to which it is subordi- 
nate or the disciplinary authority or 
any other authority empowered in that 
behalf by the President by general or 
special order, may place a Govern- 
ment servant under suspension — 


(a) where a disciplinary proceed- 
ing against him is contemplated or is 
pending, or......... 

(3) Where a penalty of dismissal, 
removal or compulsory retirement 
from service imposed upon a Govern- 
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ment servant under suspension is set, 
aside in appeal or on review under 
these rules and the case is remitted 
for further inquiry ar action or with 
any other directions, the order of his 
suspension shall be deemed to have 


_continued in force on and from the 


date of the original order of dismissal, 
removal or-compulsory retirement and 
shall remain in force until further 
orders. 


(4) Where a penalty of dismissal, 
removal’ or compulsory retirement 
from service imposed upon a Govern- 
ment servant is set aside or declared 
or rendered void in consequence of 
or by a decision of a court of law and 
the disciplinary authority, on a consi- _ 
deration of the circumstances. of the 
case, decide to hold a further inquiry 
against him.on the allegations on 
which the penalty of dismissal, remo- 
val or compulsory retirement was ori- 
ginally imposed the Government ser- 
vant shall be deemed to have been 
placed under suspension by the An- 
pointing Authority from the date of 
the original order of dismissal, remo- 
val or compulsory retirement and shall 
continue to remain under suspension 
until further orders. : 


(5) (8) An order of suspension 
made or deemed to have been made 
under this rule shall continue to re- 


- main in force until it is modified or 


revoked by the authority competent 
to do so. í i 

: (b) Where a Government servant . 
is suspended or is deemed to have ` 
been suspended, (whether in connec- 
tion with any disciplinary proceeding 
or otherwise) and any other discipli- 
nary proceeding is commenced against 
him the continuance of that 
suspension the authority competent to 
place him under suspension may, for 
reasons to be recorded by him in 
writing, direct that the Government 
servant shall continue to be under sus- 
pension until the termination of all or 
any of such proceedings.” 

Since the impugned order continuing 
the suspension of the appellant is pur- 
ported to be made under sub-rule (5) (b) 
of Rule 10, we may first examine whe- 
ther it is justified on the terms of that 
sub-rule. Sub-rule (5) (b) postulates 
that a Government servant is suspend- 
ed or deemed to have been suspended 
— this latter contingency would arise 
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|where a case falls within sub- 
rule (2) — and during the continuance 
of his suspension "any other discipli- 
nary proceeding" is commenced against 
him and provides that in such a case, 
a direction may be giveri that he shall 


continue under suspension until the. 


termination of such disciplinary pro- 
The words “Government ser- 
vant shall continue to be under sus- 
pension” in the juxtaposition of the 
opening clause clearly suggest that the 
basic condition for the applicability of 
. jsub-rule (5) (b)is that the Government 
servant should be under continui 
suspension at the date when “any 
other disciplinary proceeding” is com- 
menced against him and direction is 
given for continuance of the suspen- 
sion. 
a Government servant can be directed 
to continue to be under suspension un- 
‘less he is under suspension at the time 
" "when such direction is given. There 
can be fresh suspension of a Govern- 
ment servant but. we. fail to see how 
there can be continuance of a suspen- 
sion which does not exist. Two con- 


*. |ditions must, therefore, co-exist . be- 


fore action can be taken under sub- 
rule (5) (b): one is that the Government 
servant must be under continuing sus- 
> |pension and the other is that during 

the continuance of such suspension 
"any other disciplinary D MUN, 
Ishould be commenced against him. 

-6. Now in the present case, we 
will ‘assume with the respondents that 
_ under the second part of the impugned 
' order, a disciplinary proceeding was 
commenced against appellant, 
though it was really a revival of the 
old inquiry instituted under the 
Memorandum dated 8th March, 1965 
and not the commencement of a new 
disciplinary proceeding. But even so, 
the question would still remain whe- 
ther the appellant was under suspen- 
sion at the date when the impugned 
order was made. It is only, if he was, 
that he could be continued umder sus- 
pension under sub-rule (5) (b) of R. 10. 
The appellant was originally suspend- 
ed under the order dated lih A April, 
1963 because a case against him in res- 
pect of a criminal offence was under 
investigation. This was followed by 
the institution of a criminal case 
against him and in this criminal case 
he was convicted by the Special Judge 
and his conviction was confi by 


It is indeed difficult to see how 


- pugned order was made under 


A. I. R. 


the Bombay. High Court On the basis ` 
the judgment of the Bombay High 
Nen confirming his conviction, he 
was dismissed by the President by an 
order dated 26th October, 1957. The 
ergument of the appellant. was that on 
the passing of the order of dismissal, 
his suspension came to an end and 
even though the order of dismissal 
was subsequently set aside by the 
President by the first part of the im- 


.pugned order, that did not have the 


effect of reviving the suspension and 
the appellant was accordingly not 
under suspension at the date when the 
impugned order .was made. The res- 
pondents, on the other hand, contend- 
ed that by reason of sub-rule (5) (b) 
of Rule 10 the order of suspension 
passed on llth April, 1963 continued 
to remain in force despite the making 
of the order of dismissal and in any 
event,. even if the suspension came to 
an erid as a result of the passing of the 
order of dismissal, it was revived with 
retrospective effect when the order of 
dismissal was set aside by the Presi- . 
dent by the first part of the impugned. 
Order and, therefore, at the instant of 
time when the third pert of the im- 
sub- 
rule (5) (b) of Rule 10, the appellant 
was under suspension. We find there 
is great force in the argument of the 
appellant and the contention of the 


- respondents to the contrary must be 


rejected. Both principle as well as 
precedent compel us to this conclusion. * 


ernment servant or en enqui 






from performing the 
office. The Government issues a direc- 
tion forbidding the Government 


the contract of service or the statu’ 
or rules governing his conditions of 
service, at the same time keeping in 
force the relationship of master and 
servant. In other words, to quote 
Hegde, J.. from V. P. Gindroniya v. 
State of Madhya Pradesh, (1970) 3 
SCR 448 = (AIR 1970 SC 1494-1970 
Lah IC 1332) "the employer is regard-. 
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ed as issuing an order to the employee 
which because the contract is subsist- 
ing, the employee must obey". This 
being the true nature of an order of 
suspension, it follows that the Govern- 
ment servant would be entitled to his 
remuneration for the period of  sus- 
pension unless there is some provision 
in. the statute or rules governing his 
conditions of service which provides 
for withholding of such remuneration. 
Now, when an order of dismissal is 
passed, the vinculum juris between 
ithe Government and the servant is 
dissolved: the relationship of master 
and servant between them is extin- 
guished. Then the order of suspension 
must a fortiori come to an end. But 
what happens when the order of dis- 
missal is subsequently set aside? Does 
that revive the order of suspension? 
We do not think so. Once the suspen- 
Sion has come to an end by an order 
of dismissal, which was. effective when 
made, it cannot be revived by mere 
subsequent setting aside of the order 
of dismissal in the absence of a statu- 
tory provision or rule to that effect. 
That is precisely the reason why sub- 
rules (3) and (4) had to be introduced 
in Rule 10 providing for retrospective 
revival and continuance of the suspen- 
sion in cases falling within those sub- 
rules. This. position which emerges 
clearly on principle is supported also 
by authority. There is a decision of a 
Bench of six judges of this Court 
which endorses the same view. That 
is the decision in Om. Prakash Gupta 
v. State of Uttar Pradesh, (1955) 2 
SCR 391 = (AIR 1955 SC 600). The 
appellant in that case was suspended 
from service with effect from. 24th 
August, 1944 pending an enquiry into 
his conduct. The Commissioner com- 
pleted the enquiry and made a report 
to the Government and on the basis 
of the report the Government passed 
an order dated 25th November, 1944 
dismissing the appellant from service. 
The appellant claimed that the order 
of dismissal passed against him was 
illegal and void and he continued to 
be in service and was entitled to re- 
cover arrears of salary. The claim that 
the order of dismissal was illegal and 
void and the appellant continued to be 
in service was upheld by the High 
Court but relief by way of recovery 
of arrears of salary was refused and 
the appellant, therefore, preferred am 


M 


“was not a penalty imposed after 


(Bhagwati J.) [Pr 7] S. C. 1287 


appeal to this Court. The claim of the 
appellant for arrears of salary which 
was debated before this Court related 
to two distinct periods: one from the 
date of the order of suspension up to 
the date of the order of dismissal, and 
the other from the date of the order 
of dismissal up to the date when the 
order of dismissal was set aside by 
the Court. So far as the claim for the 
first period was concerned, the appel- 
lant gave it up before this Court, as 
it would have necessitated a remand 
which would have involved the appel- 
lant in heavy expenditure and harass- 
ment. The claim for the second period : 
was, however, seriously pressed on be- 
half of the appellent and this Court 
decreed it for reasons which may best 
be stated in'the words of Imam, J. 
Speaking on behalf of the Court: 


"He", ie, the appellant, “how- 
ever, contended that the order of sus- 
pension continued to be in force only ` 
until the 25th November, 1944, the 
date of the order of dismissal On that 
date the order of suspension ceased to 
exist and the appellant was entitled 
to recover arrears of salary from the 
25th November, 1944, to the 31st De- 
cember, 1947, inclusive. The Attor- 
ney-General strongly contended that 
it continued to be in force and that it. 
was not at all afifected by the declara- 
tion of the Civil Judge that the order 
of dismissal was illegal. In view of 
that decision the order of dismissal 
must be regarded as a nullity and non- 
existent in the eye of law. The in- 
quiry, the outcome of which was the 
order of dismissal, had not therefore 
ended. It could only end with a valid 
order which would replace the order 
of suspension. Until that happened the 
accusation against the appellant re- 
mained and the inquiry had not ended. 
He referred.to the case of Gopal Kri- 
shna Naidu v. State of Madhya Pra- 
desh, AIR 1952 Nag 170. On behalf of 
the appellant reliance was placed on 
the case of Provincial Govt, Central 
Provinces and Berar v. Shamshul Hus- 
sain, ILR (1948) Nag 576 = AIR 1949 
Nag 118. The order of suspension made 
against the appellant was clearly ome 
made pending an inquiry. It certainly 
an 
enquiry. As the result of the inquiry 
an order of dismissal by way of penal- 
ty had been passed against the appel- 
lant. With that order, the order of 


* 
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suspension lapsed. The order of dis- 
missal replaced the order of suspen- 
sion which then ceased to exist. That 
clearly was the position between the 
Government of the United Provinces 
and the appellant. The subsequent de- 
claration by a Civil Court that the 


: arder of dismissal was illegal could 


not revive an order. of suspension 
which did not exist. The case referred 
to by the. Attorney-General- is not 


`- directly in point and that decision 


does not conflict with the case relied 
upon by the appellant. The appellant 
‘is, therefore, entitled to recover. ar- 


 rears of salary from the 25th Novem- 


` This decision leaves no room .for doubt’ 


x. 


ber, .1944, to 31st December, 1947." ' 


as to the correct legal position and ihe 
.conclusion must, therefore,  inevi 


"iy follow that when the order of dis- 


missal was passed on 26th October. 
1967, the order of suspension dated 


did not revive thereafter by the subse- 
quent setting aside of the order of dis- 


ed Order. 
ingly not under suspension at the point 
of time. when the third part: of the 


'impugned order was made and in the 


circumstances, the third part of the 
impugned order could not be justified 
under sub-rule (5) (b) of Rule 10. 


8. . But that does not conclude 
the question, It is now well ‘settled 





that when an authority passes an order 


which is within its competence, it can- 


.|not fail merely because it purports to 


be made under.a. wrong provision, if 
it can be shown to be within its power 
under amy other provision. If .the 
power is otherwise established, the 


- Ifact that the source of the power has 


been incorrectly | described. in the 
order would not make it invalid. Vide 





P. Balakotaiah v. Union of India, 1958- 


SCR .1052 (AIR 1958 SC 232) and 
Afzal Ullah v. State of Uttar Pradesh. 


- (1964) 4 SCR 991 = (AIR 1964 SC 


264:— 1964 Cri LJ 156). We .míüst, 
therefore; proceed to consider  whe- 
ther the third part of the impugned 
order- could be justified under any 
other provision contained in Rule 10. 


Sub-rule (3): obviously: could not be - 


invoked -because the order of dismis- 


sal was not “set aside in appeal or on' 


review" under the CCS (CCA) Rules, 
1965. The only sub-rule “which could 
be and was.relied upon by the respon- 


here only the, material part 


lith April, 1963 ceased to exist and it- 


missal by the. first part of the impugn-. 
The appellant was accord-: 


‘fore, the 


ALR. 


dents was sub-rule (4) and it 
urged that under that sub-rule,. 
order of dismissal having been ` 










pension by the President 
date of the original order of dismissal 
and he ‘would .continue to  remain| 
under suspension until further orders}. 


and it was in recognition of this posi- Té 


tion that the third part of the impugn- 
ed order was made. This’ 
of the respondents i 
force. There are two conditions which 
must be satisfied in order . to attract 
the operation of sub-rule (4). First. 
the order of dismissal must be set 
aside in consequence. of a decision of 
a oourt of law — we are. setting. ou 
of the 
first. condition, and secondly, the dis-| 
ciplinary. authority ‘mušt decide -to 
hold a fresh enquiry on the allega- 
tions .on which the order of dismissal 
was originally passed. The first con- 
dition was admittedly satisfied in the 
present case because the order of dis- 
missal was set-aside by the President 
in consequence of the decision of this}: 
Court acquitting the appellant. The 
question is whether the second condi- 
tion was satisfied. Was .the' inquiry 
continued under the impugned order|. 
an inquiry against the -appéllant on 
the allegations on which the original 


. order of dismissal was based? To ans- 


wer this question, we must once again 
turn to the facts which we have al- 


ready narrated. The penalty of dis- 
missal was 


imxposed on the appellant 
on the rodd that his conduct, which 
had led to the conviction, was such as 
to render his further. retention in the 
public service undesirable.. Now the 
conviction of the appellant was in res- 


‘pect of the second charge in so far.as 


it related to the first, the second and 
the fourth consignments, ` and there- 
-conduct of the appellant 
which led to his conviction was that 
set out in the second charge in re- 
ference to the first, the second and the 
fourth consignments. So far as the se- 
cond charge in relation to the third con- | 
signment of nine cases alleged to have 
been despatched on or about 31st July. 
1962 is concerned, the appellant was 
acquitted and his alleged conduct in 
despatching these cases did not lead 
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. to his conviction. The allegations on 
which the penalty of dismissal was 
originally imwposed on the appellant 
were, therefore, those set out in the 
second charge in relation to the first, 
the second and the fourth - consign- 
ments. The .enqüiry instituted under 
the memorandum dated 8th March, 


1965, which was revived and continu- 


ed under the second part of the im- 
pugned order, was obviously not an 
enquiry against the appellant on any 
of those allegations. The allegations 
on which this enquiry was instituted 
were those stated in charges I to IV 
enclosed with the memorandum dated 
8th March, 1965 and they did not in- 
` clude any allegations relating to des- 
patch of the first, the second and the 
fourth consignments which formed the 
' basis of the making of the original 
order of dismissal The allegations con- 
tained in charges I, II and III were in 
fact wholly unrelated to any of the 
charges in the criminal ease. The al- 
legations in charge II relating to.des- 
patch of nine cases on or about 31st 
July, 1962, no doubt, formed the sub- 
ject matter of the second charge in 
relation to the third consignment, but 
in respect of this charge, as already 
pointed out, the appellant was acquit- 
. ted.and the original order of dismissal 
was obviously not based on these al- 
legations. The enquiry revived and 
continued under the second part of the 
impugned order was, therefore, - clear- 
‘lly not an enquiry on the allegations 
on which the penalty of dismissal was 
originally imposed on the appellant. 
Sub-rule (4) of Rule 10-had according- 
ly no application and it could not be 
invoked to justify the third part of the 
impugned order. 


9. We must at this stage refer 
to one other contention advanced on 
behalf of. the respondents in support 
of the third part of the impugned 
order. That contention was based on 
sub-rule (5) (a) of Rule 10, which pro- 
vides that an order of suspension made 
or deemed to have been made under 
that rule shall continue to remain in 
force until it is modified. or revoked 
by the authority competent to do so. 
The argument of the respondents was 
that the order of suspension dated 11th 
April, 1963, though made under sub- 
rule (1) of Rule 12 of:the CCS (CCA) 
Rules; 1957, must, by reason of pro- 
viso (b) to Rule 34, be deemed to have 


"order of dismissal How can a Gov- 


-lant was outside the authority of the 
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been made under: sub-rule (1) of R. 10, 
and consequently, it must, by virtue 
of sub-rule (5) (a) of rule 10, continue 
to remain in force until modified or 


_ revoked .by a competent authority. It 


was said that the President, who is 
the competent authority for this pur- 
pose, had at no time revoked or modi- 
fied this order of suspension and it. 
therefore, continued in force even 
after the.making of the order of dis- 
missal dated 26th October, 1967 and 
the third part of the impugned order 
did no more than. merely recognise 
this position. This contention is whol- 
ly without force: it has merely to be, 
stated in order to be rejected. We fail, 
to see how an order of suspension can 
continue to be in force after the rela- 
tionship of master and servant has 
'eóme to an end by the making of an 


ernment servant be forbidden from 
performing the duties of his office 
when his office is no more and he has 
no duties to perform because he is 
dismissed? The order of suspension|. 
postulates the continuance of the rela- 
tionship of master and servant and 
this postulate is not destroyed by sub- 
rule (9) (a) of Rule 10. This sub-rule 
operates only wi the framework; 
of the relationship of master and ser- 
vant. Once the relationship of master 
and servant is dissolved, the ieee 
sion necessarily comes to an end and 
sub-rule (5) (a) of Rule 10 cannot pos- 
sibly. be construed to have the effect} ` 
of continuing the suspension. The third 
part of the impugned order cannot. 
therefore, be sustained by reference 
to sub-rule (5) (a) of Rule 10. 


10. We must, therefore, inevi- 
tably reach the conclusion that the 
third part of the impugned order con- 
tinuing the suspension of the appel- 








President. It could not be sustained 
under any of the three sub-rules of 
R. 10, namely, sub-rules (3), (5) (a) and 
(5) (b) on which reliance was placed on 
behalf of the respondents. Sub-rule (i) 
of Rule 10 was righily not invoked by 
the respondents ‘because, in. making 
the third part of the impugned order 
what the President did was merely to 





continue what he erroneously believed 


to be a subsisting suspension of. the 
appellant until the termination of the 
enquiry and he did not, claim or even 
profess to make a fresh order of sus- 
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[perision. The third part of the impu- 
~ Emed. order continuing the suspension 
qgf.the appeliant could not, therefore. 
sub-rule of 







: provide for: all possible situations 
where it may be found necessary to 
-trevive and continue an order of sus- 
pension, a lacuna has remained and 
‘there is no provision .made for a case 
such as the one we have before us. 
Perhaps a case of this kind would be 
rare and that is why the rule making 
authority has not thought about mak- 
ing any provision for it in Rule 10. 
But there can be no doubt that it isa 
lacuna and it must be remedied in 
order that there may be no break in 
the suspension of the Government 
‘Iservant when an order of dismissal is 
set aside or declared or rendered void 
in a situation of this kind. However. 
es Rule. 10 stands to-day, the third 
part of the impugned order continu- 
ing-the suspension of the appellant 
must be held to be void and inopera- 
tive. That means that the suspension 
.of the appellant under the order dated 
lith April 1963 came to an end on 
25th October, 1967 when the order of 
dismissal wes passed against him and 
since then the appellant is no longer 
under suspension. The appellant must. 
. therefore. be held to be entitled to 
. salary from 25th October, 1967 and an 
order for payment of arrears of salary 
must be passed in his favour. This of 
course does not mean that the Presi- 
dent cannot now, in exercise of the 
power under sub-rule (1) of Rule 10. 
pass a fresh order of suspension against 
. the appellant pending the, enquirv 





which has been revived and continued. 


against him. It would always be open 
to the President to take appropriate 
action by way of suspension against 
. the appellant under sub-rule (1) of 


Pule 10, if he so thinks fit. But until- 


such action is taken, the appellant 
would be entitled to his salary under 
the conditions of service applicable to 
him. The claim of the appellant for 
. the period between 11th April, 1963 
and %6th October, 1967 stands on a 
different footing. During this period 
the appellant was validly under sus- 
pension and whilst under suspension 
he received subsistance allowance as 


C. G. Sovitkar v. State of Maharashtra 


AIR. 


provided in the relevant rules: Whe- 
ther for this period the appellant is 
entitled to be paid full pay and al- 
lowances or some proportion of such - 
pay. and allowances or nothing more . 


than the subsistence allowance would 


be a matter for the appropriate au- 
thority to decide under the relevant. 


rules. If the:decision of the appropri- 


ate authority on this question, when 
made, is contrary to the rules govern- 
ing.the conditions of service, the ap- 
pellant would be free to challenge 
such decision. But that question does 
not arise now and we do not propose 
to express anv opinion upon it. 


11. We, therefore, partly allow 
the appeal and issue a writ of manda-. 
mus quashing and setting aside the 
third part of the impugned order dated 
9th June, 1971 continuing the suspen- 
sion of the appellant and direct the 
respondents to pay to the appellant ar- 
rears ofsalary from 26th October, 1967. 
after deducting the amount of sub- 
sistence allowance if any paid to him. 
Since the appellant has partly succeed- 
ed and partly failed, the fair order of 
costs would be that each party should 
bear.and, pay its own costs throughout. — 


,Appeal partly allowed. 
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Appellants v. State of Maharashtra, Res- 
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Index Note:— (A) Criminal P. C. 
(1898), S. 423 — Appeal against acquittal 
— Setting aside acquittal and convicting 
accused — Proper approach. 


Brief Note :— (A) In appeals against 
acquittal, while the Appellate Court has 
inly the right to review the entire 
evidence and come to its conclusion, 
though in exercising this power it will 


ER/ER/C316/74/MVJ 





1974 


consider every matter on record havin 
& bearing on the questions of fact an 
the reasons given by the Court below in 
support of its order of acquittal. It must 
also express its reasons in its judgment 
which led it to hold that the acquittal 
was not justified. It must also bear in 
mind that where two reasonable conclu- 
sions can be reached on the basis of evi- 
dence on record the Appellate Court 
should not disturb the finding of the Trial 
Court. AIR 1974 SC 286, Relied on. 
(Para 15) 


Held, that the High Court itself 
agreeing with the Trial Court, rejected 
eight out of sixteen witnesses and in cases 
where the H. C. accepted the evidence it 
did not take into consideration the rea- 
sons given by the Trial Judge for discard- 
ing that evidence. Therefore the. conclu- 
sion arrived at by the H. C. had to be 
rejected. (Para 16) 


Chronological Paras 


AIR 1974 SC 286 = 1974 Cri LJ 887, 
Bhim Singh -v. State of Maharashtra 15 


The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.: These 
appeals are by special leave against the 
judgment of the Bombay High Court con- 

ing the conviction and sentence pas- 
sed on Rajendraprasad Devidas Mishra 
A-1 and Raghunandan Trivedi A-2 under 
Section 161 read with Section 84, I. P. C. 
and Section 5 (2) read with Section 5 (1) 
(d) of the Prevention of Corruption Act. 
A-1 was also convicted under Section 212, 
I. P. C. The two accused, along with 
Chandrakant Ganpat Sovitkar A-3, were 
tried for offences under Sections 120-B, 
161, 201, 212, 217, 218, I. P. C. and Sec- 
tion 5 (2) read with Section 5 (D (d) of 
the Prevention of Corruption Act, but A-8 
was acquitted of all the charges. and A-1 
and A-2 were convicted and sentenced as 
aforesaid. A-1 was also convicted by the 
Trial Court under Section 218, I. P. C. 
but his conviction and sentence undet 
that section was set aside. The High 
Court in an appeal against acquittal of 
A-8, partly allowed the appeal and con- 
victed him for offences Bader Section 161 
read with Section 84, I. P. C. and Sec- 
tion 5 (2) read with Section 5 (1) (d) of 
the Prevention of Corruption Act and 
sentenced him to suffer one year’s rigorous 
imprisonment on that account. The State 


Cases Referred : 


C. G. Sovitkar v. State of Maharashtra (J. Reddy J.) [Prs. 1-2] S. C; 12917. 


appeal against A-8 in regard to other of- . 
fences was dismissed. E 


- 9. The prosecution case is that. 
A-1 who was Inspector of Excise and A-2 
who was Sub-Inspector of Excise were both 
posted at Indore. They. received certain. 
information that Horas M. P. AE "u 
was carrying opium from Upper India: 
to Hyderabad. On receipt of this infor- 
mation the two accused left Indore on 
August 26, 1968 and reached Omerga via 
Hyderabad on September 8, 1963 with a 
view to intercept the said truck and seize 
the contraband. They took their’ resi- 
dence in the Dak Bungalow at Omerga, 
wrote to the local police on the same day 
for giving them assistance. A-3 the local 
police Sub-Inspector posted one Head 
Constable and some constables for the said 
purpose and a barricade was erected on 
the road in front of the Dak-Bungalow. 
On September 5, 1963 at about 5 a.m. a 
Poona bound car which was driven by 
Chandrakant Lonkar P. W. 18 in which 
there were two males and 8 females was 
stoppad as some of them appeared drunk 
and had blood stains on their clothes. 
Accused Nos. 1 and 2 came to the spot 
and checked the car. They sent for A-3 
Sovitkar who arrived at about 5-80 a.m. 
in plain clothes and was engaged in mak- 
ing enquiries from the occupants of the 
said car. While he was so engaged, at 
about 6 or 6.80 a. m. a station wagon of 
blue colour bearing number plate M. S. W. 
7159 and going towards Hyderabad was 
stopped. This vehicle was being driven 
by Sabir Sadik P. W. 17 and Abrar Ali 
Khan P. W. 16 was sitting by his side. 
À third person, one K. Amarsingh, the 
owner of the vehicle was sleeping in the 
rear of the vehicle. Sheikh Jamal Head 
Constable P. W. 2, who was on duty near 
the Dak-Bungalow, called out A-I and 
A-2 who were in the Dak-Bungalow along ` 
with A-3. A-2 came out to make en- 
quiries. He collected from P. W. 17 his 
licence, Ext. 37, the certificate of regis- 
tration Ext. 88, certificate of insurance, 
Ext. 39, tax token card, Ext. 40, and the 
keys of the vehicle. Thereafter A-2 
gave the keys of the vehicle to 
P. W. 18 and asked him to take 
the station wagon to the compound 
of the Dak-Bungalow which he did. 
By this time A-1 had also come out and 
when he and A-2 were making enquiries 
and wanted to take a search, K. Amar- 
singh objected to. it. In the meantime 
A-2 tried to open the inside roof of the 
vehicle with a screw driver and in that at- 


- trunks, one suit-case, one hold-all and ac-' 


d ed de pe When that zi 
bun 


„and K; Amarsingh. A-1 and A-2 there- 
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tempt succeeded in pushing the screw 
driver into the top. When he pulled it out, 
the screw driver smelt of opium. He show- 


` ed it to A-1 who, it is alleged, on getting 


.K. Amarsingh . to 


the smell of opium began to give fist 
blows to K. Amarsingh. ..A-1 ordered 
e out the articles 
from: the station wagon. When two 
cessories of the vehicles were taken out 
and Amarsingh opened the trunk there 
was found in it a leather bag with zi 
was opene 
es of currency notes of Rs. 5, 10 and 
100, in all of the value of Rs. 30 to 40 
thousands were. disclosed. The 
with the leather bag containing currency 
notes was ordered to be kept in the room 
of the dak-bungalow which was in the 
occupation of A-1 and A-2. The accused 
also led K. Amarsingh to the said room. 
Bahadur Khan P. W. 1 who was ‘the 


Chowkidar of the Dak-Bungalow; Maruti : 


Salunke P. W. 18 who was the peon of 
the Tahsildar residing in the adjoining 
bungalow; P. W. 18 driver of the Poona 
bound car; P. W. 16 and P. W. 17 who 
were the drivers of the same station 
wagon, saw the leather bag and heard 
and watched the talk between the accused 


after tried to open the top of the vehicle 


'and asked P. W. 18 to cut it with chisel 


and hammer, but when this was about to 
be done, P. W. 17 on the instructions from 


-K. Amar Singh, put a chain in the hook 


hanging from the cavity in the dash-board 
and pulled it from the shutter of the 
first chamber. On being so pulled, the 
shutter of the first chamber moved back 


.and. the iron-sheet tilted. One cake of 


opium fell down. In this way | 4 
chambers of that size were discovered 
and they could be pulled back from the 
cavity of the first chamber. When all 
the chambers were opened, in all 290 
cakes of opium of the total weight of 


271.800 Kg. and valued at Rs. 2.15,000/- . 
- stated, A-3 was acquitted of this charge 


were recovered. Detailed Panchanamas 


. Exts. 82 and 88 were: made from 10.80 


= 


a.m. to 6 p.m.. The two drivers were 
searched in' respect of whom Panchanamas 
aré Exts. 34 and 85 and the articles found 


: “in the station wagon and the documents 


^ 


in respect of the station wagon are listed 


in Ext. 36. The Panchas who witnessed 
these Panchnamas are Manik Maruti Patil, 
P. W. 8, Dadarao and Indrajit. Chandra- 
sha Madule, P. W. 7 was ed to act as 
Pancha but he was not called on to wit- 
ness them though he says he sat there 
for a pretty long time and watched the 


"were handcuffed, K. Amar Sin 


trunk ` 
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activities of the accused officers. 
also said that while P. W. 16 and P. W. 17 
was sit- 
ting in the Central Hall of the Dak 
Bungalow. Sheikh Jamal Head Const- 
able, P. W. 2 had brought the handcuffs 
to the dak bungalow and according to . 
him he put one set of handcuffs on the 
two drivers and while he was about to 
put the second set on K. Amar Singh, A-1 
and A-2 stopped him from doing so and 

said he was not to be handcuffed. . E 


8 


: Accused No. 3 who had earlier 
left with 


the occupants of the Poona car 


to: the police station, returned to dak - 


bungalow shortly after 10.80 A.M. He 
found A-I] and A-2 in their rooms in the’ 
dak bungalow. After him, K. Amar Singh 
was called in that room and was sent out 
after some time. It was then that all the 
three accused are said to have had a dis- 
cussion which, according to the prosecu- 
tion,. amounted to a conspiracy under 
which they were to have let off K. Amar 
Singh on acce ting the amount which was 
with him. | AT e three accused were 
charged with ^ conspiracy to accept as 
illegal gratification a large sum of money 
to screen him from prosecution for the 
mi m posséssion and transport of opium 
under Section -65-A of the Bombay Pro- 
hibition Act, and for committing an of- . 
fence punishable under Section 120-B of 
the Indian Penal Code. All the, three 
accused. were acquitted of this charge. 
They were also charged that they being 
ublic servants, áccepted from: the person 

und with the Motor Vehicle No. MSW 
7159 and calling himself as K. Amar 
Singh a large sum of about Rs. 40,000/- 
as gratification other than legal remune- 
ration, as a motive or reward for forbear-. 
ing to prosecute him for the offence of . 
possessing and transporting opium and - 


.thereby committed an offence punishable 


under Section 161 read with Section 34 
of the Indian Penal Code. -As already 


but A-I and A-2 were convicted. The 
High Court, however, reversed the acquit- 
tal of A-3 and convicted him of this 
charge. Similarly, all the three accused 
were charged under Section 5 (2) read ` 
with Section 5 (1) (d) of the Prevention 


` of Corruption Act and Section 84 of the 


I- P. C. for abusing their position as public 
servants’ and for obtaining from the oc- 
cupant of the motor vehicle K. Amar 
Singh a sum of Rs. 40,000/-. Of this - 
charge also A-3 was acquitted and A-1 
and A-2 were convicted.. The High Court 


It is- .. 
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reversed the acquittal and convicted A-3 
also of this offence. Again, all the three 
accused were charged for giving false in- 
formation about the occupant of the motor 
vehicle calling himself to be K. Amar 
Singh as an informant and the opium 
contained therein and thereby committed 
an offence punishable under Section 201 
read with Section. 34 of the Indian Penal 
Code. They were also charged for of- 


fences under Sections 212, 217, 918 each - 


one read with Section 84; L P. C. Of 
these charges, accused No. 1 was. alone 
convicted under Sections 212 and 218 and 
was sentenced to suffer 9 months’ rigorous 


imprisonment. A-2 and A-3 were acquit 


ted of all these offences. 


4, We will first take up the appeal 
against A-3 as his being a case of convic- 
tion by the High Court by setting aside 
his acquittal, a different approach would 
be required for considering whether his 
acquittal has been validly set aside. . The 
main charge against the accused is that 
they accepted.from K. Amar Singh large 
sum of money as illegal gratification to 
screen him from legal punishment for the 
offence of illegally possessing and trans- 
porting opium. The receipt of money by 
the accused is, therefore, the main fact 
to be proved, of which it was admitted 
there is no direct evidence, either of the 
giver or of the accused being in posses- 
sion of the money given as bribe. The 

uestion is whether. 

ible evidence an inference can be drawn 
that the accused can with reasonable cer- 
tainty be said to have taken bribe. The 
special Judge quite rightly posed the 
following two as the important circum- 
stances: (1) whether there was a third 
person ing himself as K. Amar Singh 
in the station wagon MSW 7159 besides 
the drivers Sabir and Abrar responsible 
for the illegal possession and transport of 
the opium seized from the vehicle on 
5-9-1963 at Omerga, and if so — (ii) which 
of the accused 1 to 8 knowingly and in- 
tentionally omitted to prosecute him? The 
case of the prosecution was that A-1 had 
stated that K. Amar Singh was an infor- 
mant and on that pretext his name was 
not deliberately shown nor was any men- 
tion made of the money. On the other 
hand, the case of A-1 and A-2 is that there 
was no such Ton as K. Amar Singh 
and consequently there was no money as 
alleged by the prosecution. The case of 
A-3 was that he was busy with the other 
car and did not in fact know anything 
about the money and believed A-1 where- 


om proved and cre- ` 


^K. Amar Sin 
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_on he was told that K. Amar Singh was . 


an informant. 4 
. 9. -The complaint given by A-I 
‘was not written by A-3 but by A-1, but 
after A-l and A-2 along with K. Amar 
Singh suddenly left on the moming -of 
6th, A-3 pursued the investigation vigor- 
ously and took several steps to apprehend 
the culprits.. In fact, it is claimed that 
as a result of his efforts, K. Amar Singh 
was caught and he was prosecuted and 
was convicted. P. W. 16 and P. W. 17 
were also prosecuted and though convict- 
ed by the trial Court, were acquitted in 
appeal, by the Additional Sessions Judge, 
Osmanabad. l - 
6. | The prosecution had led the 


'evidence of 16 witnesses who claimed to 


have seen K. Amar Singh as the third oc- 
cupant of the station wagon MSW 7159. 
Some of them claimed to have seen him 
from the time the station wagon arrived 
while others say they saw him sitting in 
the dak bungalow discussing with the ac- 
cused officers. By way of corroboration, 
the qm has also adduced evidence 
to show that K. Amar Singh was ulti- 
mately arrested in Rampur and a prosecu- 
tion was launched against him for illegal 
possession and transport of opium and has 


. produced certified copies of the charge- 


Sheet, Ext. 84 judgment of the Judicial 
Magistrate, First Class, Ext. 8b by which 
he was convicted, judgment of the appel- 
late Court, Ex. 86 and of the High Court 
in the revision . petition filed by him 
Ext. 87. The pai of the 16 persons 
was summarised by the trial Court in 
para 86 of its judgment. This evidence 
is of Bahadur Khan, Chowkidar, P. W. 1, 
Sheikh Jamal, H.C. P. W. 2, Abdul Gani, 
H. C. P. W. 3 armed H. C. No. 115 who 


: relieved Sheikh Jamal at 11 a.m. and took 


in his custody the -two drivers, the said 

, the station wagon and 
the opium, Police Constable Ram Govind 
Dande P. W. 5 who was in the armed 
party of Sheikh Jamal and who was pre- 
sent at the check post at the time the 
Station wagon arrived and thereafter till 


they were relieved by the party of P. W. 
8; Shamsingh Thakur P. W. 6, H. C. who 


was Police Station Officer, Omerga till he , 
was relieved by the P. S. IL. Sovitkar 
(A-3) at 9.30 a.m. He also claims to have 
gone to the dak bungalow to assist the 
officers, Chandrasha Madole, P. W. 7. 
Manik Maruti Patil, P. W. 8, Kishan Datta: 
Patil, P. W. 9, photographer of Merga 
who was admitt called. to take photos 
of the accused and officers and took snaps 
from two of which he made the photo 


a 
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prints Exts. 16 and 17, Panchappa Madale, 
P. W. 10, newspaper agent of Omerga, 
Shantaram Joshi, P. W..11 sales represen- 
tative of the Indian Express group of 
papers who claims to have been halting 
that day at the dak bungalow, Omerga 
and to have seen the station wagon and 
K. Amar Singh and to have made inquiries 
and sent news to the papers, H. C. Daji 
Mane, P. W. 12 who claims to have gone 
to the Dak Bungalow on learning of sei- 
zure of a big quantity of opium; Maruti 


Salunke, P. W. 18, Peon of the Tahsildar. 


who had to attend to the Tahsildar in 
the adjoining bunglow and claims to 
have passed the dak bungalow in the 
morning and evening of 5-9-63 and also 
next morning; P. W. 16, P. W. 17 and 
P. W. 18. After reviewing the evidence, the 
trial-Court summarised the net result of 
the testimony of Bahadurkhan as follows: 
(1) The station wagon arrived at 6 to 7 
8. m. Accused 8 was either busy in 
checking the Poona car or had left with 
it to Police Station and thereafter he 
arrived at 10.30 a. m. (2) K. Amar Singh 
was in the station wagon when it arrived 
and he had objected to the checking the 
vehicle and his kit; (8) After accused 2 
Trivedi succeeded in piercing the screw 
driver which was smelling of opium — 
the opium was discovered from the seeret 
compartments; (4) Thereafter from the 
kit of K. Amar Singh were discovered 
large sums of currency notes and the kit 
was removed and kept in Suite No. 2 at 
which A-1 and A-2 were staying; (5) A-l, 
A-2 and K. Amar Singh toak Bes together 
on a table; (6) K. Amar Singh had in be- 
tween a talk with the accused and was 
seated T rone gout in the dining hall; m 
The work of investigation went on ti 
late at night; (8) A car came from Hydera- 
bad, inmate of that car stayed in the 
same suite, had meals—and A-1, A-2 and 
K. Amar Singh left in the morning by 
this car. l 

7. The Special Judge was of the 
view and in our view ghil so, that the 
case of A-3 was different from A-I and 
A-2 and accordingly the evidence must 
be separately assessed. After examining 
the gist of evidence of each of the 16 
witnesses, the Special Judge came to the 
conclusion that on the arrival of the sta- 
tion wagon the third occupant who was 
in the beginning calling himself to be 
'K. Amar Singh’ or who was referred to 
by the witnesses as ‘K. Amarsingh’ but 
subsequently gave his name as 'Masud 
Raheman’ ha objected to the drivers 
Sabir and Abrar handing over the keys 
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and papers of the station wagon. He 

oke with A-2 in English and asked 

e purpose of checking and probably 
tried to assure him that there was noth- 
ing wrong. In spite of it, A-2 tactfully 
took out the keys from the switch board 
and obtained the documents Exts. 37, 28, 
89 and 40. By this time A-1 also arriv- 
ed. Till this time, the said person was 
in the station wagon. ‘Thereafter the 
keys were given to Chandrakant Lonkar 
driver of the Poona car and he was asked 
to take the station wagon into the com- 
pound of dak bungalow. The version of 
À-l that he was then in the bath-room 
was not believed but the evidence of 
Bahadurkhan, Sheikh Jamal, Ram Dande 
and Chandrakant Lonkar shows that both 
A-1 and A-2 went near the station wagon 
and there was talk and discussion . be- 
tween the third occupant and these offi- 
cers in English firstly on the road and 
again after the station wagon was taken 
into the compound in the Dak Bungalow. 
Jt was also found that A-2 searched every 
part of the vehicle and when he tried to 
tear the rexin of the cushions, the said 
person objected seriously. There was a 
sort of altercation between them. A-I 
held him and scolded him. Then the 
kit was taken out and searched. The 
leather bag containing money was also 
noticed by those who were present. Yet 
the kit remained near the station wagon. 
The accused officers A-l and A-2 were 
e and after some time A-2 succeed- 
ed. in piercing the screw-driver into the 
top and declared that it smelt of opium. 
A-l after smelling it got angry with that 
man and scolded him for his defiant at- 
titude although he had concealed a large 
uantity of opium in the top of the vehi- 

e and so ingeniously. The Special Judge 
said that the conduct of that man, depos- 
ed to by the witnesses Bahadurkhan, 
Sheikh Jamal, Ram Dande, Abrar and 
Sabir and even by the witnesses who 
came there subsequently — Chandrasha 
Madole, Manik Maruti — definitely indi- . 
cated that even to the knowledge of the 
officers he was the person interested in 
the vehicle and the opium hidden there- 


in. His kit was removed to the suite in 


the occupation of A-1 and A-2. At that 
time it may have been considered as a 
precautionary measure that he may not 
run away. But the witnesses could see 
the change in the attitude of the officers 
somewhat softening towards that man. It 
was also stated by a number of witnesses 
that officers brought chisel and hammer 


and called Chandrakant Lonkar to cut open 


) 
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the top of the station wagon. The, third 
person again objected to it. A-2 asked 
Sabir to open the top, but Sabir pleaded 
ignorance and consulted the said man who 
it is said took out from his bag one chain, 
handed it to Sabir and himself went out 
and pointed out to Sabir the lever or 
the hook hanging on: the left side by 
the FENDER The chain was put 
through the hole from the opu side 
into that hook and it was pulled from 
the outside. The iron-sheet covering the 
list chamber moved aside. ‘Again there 
was an iron-sheet with 14 screws. It was 
taken out. It is quite obvious from this 
conclusion that the third person had 
more than a passengers interest in the 
station wagon as he knew every nook and 
corner of it which only an owner could 
have known. In spite of the fact that 
this third person was in the knowledge 
of the opium hidden. in the secret cham- 
bers of the roof with hidden gadgets to 
open it and notwithstanding that a large 
sum of money was discovered hidden in 
his leather bag, A-1 and A-2 did not ar- 
rest him, nor did A-1 mention his name 
in the complaint given to the police sta- 
tion or in the panchanamas that were 
made of the recovery of the opium and 
the contents of the station wagon etc. 


8. We will deal with the evidence 
relating to the money later when discus- 
sing further the evidence against A-1 and 
A-2. But for the present, suffice it to say 
that throughout all this there is no men- 
tion of A-3 being directly involved in 
the search or in his having seen large 
sums of money in the leather bag. There 
is some discrepancy in the evidence as to 
whether A-3 was at all present there 
when the car carrying the opium arrived. 
It is in evidence that A-3 arrived in plain 
clothes at the dak bungalow after the 
Poona bound car had arrived. Accord- 
ing to some it was 5.30 A. M. and accord- 
ing to others it was 6.00 A. M. A-3 bim- 
Self says that within half an hour he left. 
The car carrying the opium is said to 
have come there at 6.30 A. M. or 7.00 
A. M., so that the case of A-3 is that he 
was not present there when the car arriv- 
ed and he returned to the Dak Bungalow 
only at 10.30 A. M. in his uniform. The 
Special Judge did not believe the evi- 
dence of Ram Dande that A-8 Sovitkar 
was at the Dak Bungalow from morning 
till 10 A. M. because he had a grievance 
against A-3 who had admittedly been 
punished for his misconduct on the re- 
port of A-3. The Special Judge accepted 
the evidence of Sheikh Jamal that A-3 
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had left with the Poona car within half 
an hour and that he returned to the Dak 
Bungalow at 10.80 A. M. Bahadurkhan’s 
evidence was said to be not clear, but 
even he admitted that A-3 had left with 
the Poona car within half an hour and 
again came 2/3 hours thereafter ie. at 
10.30 A. M. The evidence of Abrar and 
Sabir that A-3 was present at the Dak 
Bungalow till the station wagon was taken 
into the compound, the kit was taken out, 
and A-2 succeeded in piercing the screw 
driver and smelling of opium. The Spe- 
cial Judge hited out that these two 
witnesses, Abrar and Sabir, had a a 
grievance against A-3 because he ha 
persistently questioned them and tortur- 
ed them to disclose the identity and 
whereabouts of K. Amarsingh, or the 
third person alleged to have boarded the 
station wagon from  Sholapur and who 
had left with the officers A-1 and A-2. 
Apart from this, witnesses Abrar and 
Sabir were notorious smugglers and their 
testimony cannot be believed without in- 
dependent corroboration nor did they 
have any reason to mark and remember 


. the presence of A-3 who was in plain 


clothes and unknown to them. The wit- 
nesses also did not say that A-8 took an 
active part in questioning them or in 
checking their vehicle. 

9. . The evidence of Chandrakant 
Lonkar that A-3 was at the Dak Bunga- 
low at the time of the arrival of the 
station wagon and also that he 
was asked by A-2 to drive the 
station wagon into the compound of the 
Dak Bungalow seems to have been ac- 
cepted. The entry in the station diary 
that A-3 was actually in charge of the 
police station from 9.80. A. M. to 10.80 
A. M. seems to belie the version of some 
of the witnesses that A-3 was there at 
the Dak Bungalow from the time when 
the station wagon containing the opium 
had arrived till 10.80 A. M. Fhe Special 
Judge summed up the statements of the 
witnesses thus: 

"Ihus the net result of the entire 
evidence appears that P. S. I. Sovitkar 
may be at the dak bungalow for sometime 
between 6 to 7 and even if he were pre- 
sent at the dak bungalow, he was busy in 
making inquiries with the inmates of the 
Poona car and within few minutes he took 
away those' persons to the Police Station. 
Even though, it is a fact that Chandra- 
kant Lonkar was available to drive the 
said station wagon into the com ound, 
the accused No..8 Sovitkar would not 
go near the station wagon. He was busy 
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with.the inmates .of the Poona car and 
although station wagon was detained, 


the Narcotics Officers — accused 1 and . 


2 at whose instance the check post was 

ut up, were actually..present and had 
bead attending to the station wagon. 
Sovitkar was then in plain dress. Accus- 
ed Nos. 1 and 2 were in uniform. It is 
uite natural that he did not go towards 
the station wagon and after it was taken 
inside, he left with Chandrakant Lonkar 
and other inmates of the Poona car to 
the Police Station. Till then, there was 
nothing suspicious and important for him 
to attend to the station wagon.  Accus- 
ed 1 and 2 were sufficiently capable and 
were actually dealing with it. He was 
available if and when required." 


10. The next phase of the ` eyi- 
dence relates to what happened after 
10.80 A. M. All the eliminaries ` of 
checking the vehicle, e objection by 


‘K. Amarsingh’, the altercation with him, ` 


attempt to tear the rexin and the check- 
ing of his kit, calling Chandrakant Lon- 
kar to open-the roof with chisel and 
hammer and ultimately Sabirs opening 
it under the directions of K. Amarsingh 
were all completed even before A-3 re- 
turned to dak-bungalow at 10.80 A. M. 
Jt was also held that A-3 had no know- 
ledge and nobody claims to have told 
him that day that the said man had a 
large amount in his bag or that there was 
anything suspicious. . 
chappa' Madole and Shantaram Joshi in 
this regard was disbelieved as it was im- 
probable and conflicting. : 


11. .No doubt ‘the panchanamas 
etc. were made between 10.30 a. m. to 
6 p. m. and A-8 was admittedly at the 
da bnagdlow though in between he had 
. gone back to the police station to release 

the inmates of the Poona car on gettin 
clearance certificate from the Medi 
Officer. Statement of Abdul Gani who 
was on duty from II a.m. that all. of 
them, namely, A-1,: A-2 and A-3 and 
others took meals together on the table 
at night was not accepted as it was not 
corroborated by other witnesses because 
Bahadurkhan Chowkidar plainly ‘admit- 
ted that he did not serve food at night 
but his servant Barkya might have done 
so. The said Barkya was not examined 
and Bahadur Khan did not recelve money 
for it. In the circumstances, the Special 
Judge held that there was no truth in the 
allegation that A-3 had dined at night 
with A-1, A-2 and K. Amarsingh at the 
dak bungalow. Apart from this, Abdul 


vidence of Pan-: 


A. Í. R. 


Gani's evidence was not relied upon as he 
had á grievance against A-8. 


12. The evidence- of Vithal Surya- ” 
wanshi P. W. 4 was also disbelieved be- 
cause he went to the extent of saying 
that he heard a conversation between A-1 
and A-3 near the station wagon where . 
they were seated.for Panchanama as to ` 
whether the staff was mischievous. On . 
this enquiry A-3 is said to have assured . 
him that it was good enough. It was also 
stated that A-1 and A-8.had also a meet- 
ing in the room with 'K. Amarsingh’. 
This witness further added that he peeped 
through the door and actually saw the 
handling of currency notes. His evidénce: 
was disbelieved because he was put under 
suspension for 50 days while under A-3 
and on enquiry his increment was stop- ` 
ped for one year. . The witness bears 
enmity and bitterness against A-3 and is 
inclined to speak against him. The Pan- 
chas Manik Maruti and Chandrakant who 
were present did not speak against A-8. 
On the other hand they said that A-3 
asked A-1 and A-2 about the third person 
seated in the dining hall and how only 
two were mentioned in the Panchanama ? 
To this A-1 replied that he was their in- - 
formant. This evidence seems to have 
béen accepted, because the Special Judge 
Says that it definitely indicates A-8's bona 


fides and negatives the evidence of Vithal 


Suryawanshi. 


18. The Special Judge, as a result 
of the discussion, disbelieved the story 
that currency notes were kept openly on 
the table or the stool or in an open bag, 
according to some in the verandah, ac- 
cording to others on the table or astool 
in the room, as if for an exhibition. 
Similarly the evidence of the witnesses 
that A-1 had at some stage told them that 
there was money and the third man was 
the owner was also held to be not at all 
probable. The Special Judge, while ac- 
cepting the broad facts of there being a 
third person of the name of 'K. Amar- 
singh' or that Chandrakant Lonkar drove 
the station wagon into the compound or 
that an attempt was made to oa the top 
by chisel and hammer and ultimately 
Sabir opened it — did not rely upon all 
other details which could be supplied by 
imagination. He further observed that 
many of them were found to be un-natu- 
ral and improbable and some inconsistent 
with the evidence of the other witnesses. 
and, therefore, except for the fact that the 
third person calling himself 'K, Amar- 
singh’ or ‘Masud Rehman’ was there in 
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the Dak Bungalow, it may not be safe tq 


believe the evideace that all the three ac- 


cused and K.  Amarsingh had a closed . addr 
. "ing A-1 to produce K. Amarsingh and the 


meeting in the room for some time. 


14. A-8’s statement that he was 
told by. the officers -of the Narcotics De- 
partment that the third person was their 
informant was. accepted by the Special 
udge; because there was no reason for 

im to dispute or challenge their repre- 
sentation and to find fault with them. 
There was also no evidence that Sheikh 
Jamal or Ram Dande or Abdul Gani had 
told A-8 that day specifically that the said 
man was the owner of the vehicle and 
the opium. Daji Mane, however, said in 
his evidence that he had apprised A-8 of 
the mischief of the officers after A-3 had 
returned to the Police Station. But this 
was not accepted, because the Special 
Judge thought till the 
' suspected that there was anything wrong, 

and it was only in the evening or on the 
. next day, when they learnt that the com- 

laint was only against two drivers and 
the third one had left with the officers 
that they realised of the mischief by the 
officers of the Nercotics Department. 


15. The evidence of Panchappa 
Madole and Shantaram Joshi that they 


saw A-3 at 4-80 p. m: at his house and. 


asked him about the third man and the 
amount of money was disbelieved for the 
simple reason that A-8 was.at the Dak 


Bungalow busy in drawing up the Pan- 


chanama and other documents which 
went on upto 6 p. m. The Special Judge 
believed the evidence of Sheikh Jamal, 
Vithal Suryawanshi, .Shamsingh, Panch 
Manik Patil, Photographer Kishan Patil, 
Panchappa Madole, Shantaram Joshi, Daji 
Mane and ‘Maruti Salunke that A-1 had 
made representation to A-3 that the third 
person was an i 
presentation had been believed by A:8 on 
that day there was .nothing improbable. 
A-3 began to pursue the matter only after 
he found that A-I and A-2 had left with 
the third person, and he came to know 
about the money the next day when he 
did pursue the. matter further. As point- 
ed out by the Special Judge there is 
abundant evidence in this case to show 
"that A-3 pursued the investigation vigo- 
rously. Our own perusal ‘of the evidence 


shows that A-8 tried to trace the where- . 


abouts of K. Amarsingh. When he found 
that he had inadvertently given a wrong 
number of the station wagon in the wire- 
less message he went to Madras. There- 
after he found the address given in the 
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" Certificate. 


evening nobody 


ormant and if this re-: 


.(P. W. 3) and Shamsingh 
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Car Registration Office and went to that 
address but found that it was a fictitious 
ess. He sent a wireless message ask- 


Narcotics Department said that they were 
giving instructions to A-1 to do so. He 
also sent a wireless message to Madras 
to find out if the vehicle belonged to K. 
Amarsingh as shown in tbe Registration 
In these circumstancés, the 
Special Judge found that the charge 
against A-3 that he directly accepted a 
large sum of about Rs. 40,000/- as illegal 
Ric from the person found with 

e motor vehicle No. MSW 7159 and 
calling himself as K. Amarsingh was not 
proved. In our view there seems to be 
no evidence actually to connect A-8 with 
the knowledge that money was discover- 
ed, nor is there any evidence from which 
an inference , could be drawn that K. 
Amarsingh had given any money as ille- 
gal gratification to A-8. In our view, the 
High Court has not kept in view the ap- 


p which an Appellate Court should : 


ave in an appeal against acquittal before 
it can reverse the judgment and convict 
the accused. This Court has consisteotly 
laid down that in appeals against acquit-|. 
tal, while the Appellate Court has certain- 
ly the right to review the entire evidence 
and come to its conclusion, though in 
exercising this: power it will consider 
every matter on record having a bearing 
on the questions of fact and the reasons 
given by the Court below in support vf 
its order of acquittal. It que SO ex- 

ress its reasons in its ent which 
fed it to hold that the Rie was not 
justified. It must also bear in mind that 
where two reasonable conclusions can be 


. reached on. the’ basis of evidence on re- 


cord the pellets Court should not dis- 
turb the finding of the trial Court. (See 
Bhim Singh v. State of Maharashtra, AIR 
1974 SC 286 = (1974 Cri LJ 337) — per 
Chandrachud, J.) : f 

16. It may be mentioned that the 
High Court accepted the appreciation of 
the trial Judge at— s 

*Not only the evidence of Vithal 
Suryawanshi (P. W. 4), Panchappa Madole 
(P. W. 10) Daji Wig): W. 12) and 
Maruti Salunke (P. W. 18) should not be 
relied, but the evidence of Abdul Gani 

. W. 6) als 

should not be relied on nd ee 
No. 8. It appears from the answers eli- 
cited in the cross-examination of Abdul 
Gani that he had falsely ‘stated. that ac- 
cused No. 3 wanted to implicate.only one 
person out of four detected on 8rd Sep- 
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tember 1908, thou in fact accused 
No. 3 is proved to have hauled up four 
persons who were found in the truck, 
which was carrying liquor bottles, In 
fact, there seems to be some substance 
in the suggestion that he was onsible 
for implicating only two out of the four 
poe who were actually caught red 
anded. As far as Shamsingh (P. W. 6) is 
concerned, several circumstances have been 
brought on the record, which show his 
possible animus against accused No. 8.” : 
We may also point out that the High 
Court, after giving its atudous considera- 
tion to the submissions of the learned 
Advocates, agreed that the prosecution 
evidence is apparently discrepant on seve- 
ral points. It said: 
“There is also no doubt that the pro- 
bative value of the draft of the news 
item (Exhibit 5) prepared by P. W. 10 
Panchappa Madole, the ratings in the 
patrol- book (Exhibit by Shamsingh 
and the diary claimed to have been main- 
tained by Daji Mane (Exhibit 61) is not 
free from. suspicion. Similarly, the latter 
part of the entry claimed to have been 
made by P. W. 11, Shantaram Joshi, in 
‘his diary, the extract of which is at Exhi- 
bit 57 also fails to inspire any confidence. 
It is also true that evidence of the wit- 
nesses Police Constable Vithal (P. W. 2 
Head Constable Daji Mane (P. W. 12), 
Tahsildar’s Peon Maruti Salunke P. W. 
18, bristles with several embellishments 
‘nd artificialities to which reference in 
detail will be shortly made. It is also 
true that part of the evidence of Pan- 
chappa Madole (P. W. 10), Shantaram 
Joshi (P. W. 11) and Head Constable 
Shamsingh (P. W. 3 or Head Constable 
Abdul Gani (P. W. 8) is incapable of. car- 
rying conviction”. 
Again, after examining the evidence of 
aba P. W. 16, the High Court observ- 
ed that ^In view of the fact that the wit- 
ness, was prosecuted at the instance of 
the three accused, the grievance of the 
three accused that the witness had strong 
motive to implicate them falsely cannot 
be said to be v ae "These passages 
would show that the High Court could 
not but admit that there were vital in- 
firmities in the prosecution evidence, It, 
however, seems to accept the evidence of 
Bahadur Khan (P. W. i Chowkidar of 
the Dak-Bangalow who it says does not 
appear to have any animus against A-3, 
but does not say why the reasoning 
given by the Special Judge for discredit- 
ing his evidence cannot be accepted. As 
we have seen earlier, the Special Judge 
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said that Bahadur Khan admitted that 
he did not even serve the food in the 
night, nor did he receive any money for 
it While characterising his evidence as 
not clear, he accepted only the statement 
that A-3 had left with the Poona bound 
car within half an hour and again. came 
2/8 hours thereafter ie. at 10.80 a. m. At 
one stage this witness tried to say that 
A-3 took part m. checking S ed 
wagon g the opium along wi 

Á-l, but does not say he was Don 
throughout. When A-1 and A-2 were 
us to open the top of the vehicle he 
says he went home. If so, he could not 
have spoken about A-3. being. present 
when large sums of currency notes were 
discovered in K. Amarsingh's bag.. The 
evidence of the Tahsildar’s peon Salunke 
P. W. 13 was also held to'be irreconcil- 
able. Agreeing with the Trial Court the 
High Court did not accept his testimony. 
It also did not feel it safe to rely. on 
Madole’ P. W. 10 the newspaper 
vendor, and the evidence of Manik 
Patil Panch .and the  Panchanama 
Ext. 83 was stated by the High Court to 
suffer from several infirmities. In spite 
of rejecting a large number of witnesses, 


the High Court merely accepted the evi- 
dence of some’ of the ecution- wit- 
nesses on the ground the Trial 


Jude had condemned the evidence 
wholesale without reference to any of their 
testimony, secondly that he relied on the 
very evidence he rejected for convicting 
A-3 te convict A-1 and A-2. The leam- 
ed Judges of the High Court summed up 
their conclusions thus: 
“To our mind, this wholesale, out- 
right, and indiscriminate condemnation 
of all witnesses without reference to any 
particular portion of the evidence of suc 
witnesses, is not justified by the facts 
and circumstances of this case, though 
we have ourselves noted that some of the 
witnesses like Vithal Suryawanshi (P. W. 
4) Daji Mane i W. 12) and Maruti 
Salunke (P. W. 18) are wholly unreliable 
and the evidence of witnesses like Abdul 
Gani (P. W. xm Dande (P. W. 5), 
Shamsingh (P. W. 6), Panchappa Madole 
(P. W. 10) and Shantaram Joshi (P. W. 
11) requires to be approached with cau- ’ 
tion. That th 
not represent ‘his true appraisal of the 
evidence of the’ witnesses is displayed by 
the fact that he himself has relied on 
-their evidence to record the conviction 
against accused Nos. 1 and 2^  . 
Tt appears to us that the High Court it- 


self, as seen earlier; agreeing with the . 


e above observation does ' 
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trial Court, rejected eight out of the six- 
teen prosecution witnesses, and in cases 
where the High Court accepted the evi- 
dence it did not take into consideration 
the reasons given by the trial Judge for 
discarding that: evidence. This is suff- 
cient for us to reject the conclusions ar- 
rived at by the High Court in so far as 
A-8 is concerned. It is no doubt true 
that what transpired on September 5, 
1983, creates a suspicion about the com- 
plicity of A-8, but his conduct from morn- 
ing of September 6, after A-l and A-2 
had left with K. Amarsingh is wholly in- 
consistent with his having accepted or 
taken bribe. It is well settled. that no 
one can be convicted on .the basis. of 
mere suspicion, however, strong it may 
be. It also cannot be disputed that when 
we take into account the conduct of an 
accused, his conduct must be looked at in 
its entirety. His case, and the case of A-1 
and A-2, is not the same. It may be 
that he was tempted on September 5, 
1968, regarding which there is no cogent 
and reliable evidence, but whatever it 
may be once A-l and A-2: went away 
with the third person. A-8 began to pur- 
sue the investigation with vigour and effi- 
ciency. "There is also no evidence of his 
having received any money, a charge on 
which he was convicted. On this conclu- 
sion it is not necessary to go into the 
question of the legality of tbe sanction. 
In the circumstances we allow the ap- 
peal, reverse the judgment of the High 
Court, set aside his conviction and the 
sentence passed on him. His bail bond 
will be. cancelled. 

17. . In so far. as A-l and A-2. are 
concerned, the evidence against them is 
common, A pen deal of argument was 
addressed before us - to distinguish the 
case of A-2 from A-l, but we find that 
there is no such distinction. Both A-1 
and A-2 deny that there was any person 
like K. Amarsingh or that he was carry- 
E any money. with him. Even if A-2 
did not know what A-1 wrote in the com- 
plaint, he was an attesting witness to 
all the Panchanamas in which only P. W: 
16 and P. W. 17 were shown as accused, 
while K. Amarsingh also should have been 
added. There is ample credible evidence 
to establish that K. AÁniarsingh was in the 
station wagon when it was stopped. When 
the opium was discovered by A-2, A-1l 
was incensed by the fact that K. Amar- 
singh had not only been pretending in- 
nocence but was obstreperous and so he 
gave him frst blows. Then n i 
which none of them expected happened. 


When.K. Amarsingh’s bags were searched, 
there were found large sums of cash. 
From that moment things took a different 
turn. A-I became soft, gave him a chair, 
kept the money bag in the room where 
he and A-2 were staying, represented to 
A-3 who came ‘back affer el this had 
happened at 10-30 a. m. that K. Amar- 
singh was an informant so much so that 
A-2 could no longer question him for 
omitting his name from the complaint. 
There is also evidence that at first A-3. 
wanted to have Amarsingh’s photo taken 
but later countermanded it. The next day 


A-1, A-2 and K. Amarsingh with the bag 
of money all disappeared from the scene 
without informing A-3. These facts 


coupled with the denial by A-1 and A-2 
of the incriminating circumstances that 
any such person as K. Amarsingh or any 
third person was pint or that he had 
with him a bag of large sums of money 
make the case of both the accused alike. 
If A-2’s case was that K. Amarsingh or a 
third Doron was present and that A-1 
had told.him that he was an informant 
and that the money recovered was not 
taken by him but by A-l, his plea to 
have his case considered separately would 
have been valid. Perhaps if A-2 had ad- 
mitted the presence of K. Amarsingh he 
would have then to say what happened 
to the money with K. Amarsingh, which 
of the three took it, or whether it was 
taken by A-1 and A-2 or what amount of 
it was paid to them or whether the whole 
of it was taken away by K. Amarsingh, if 
so why was he. allowed to take it away. 
All these questions would be inconvenient 
for A-2 to answer unless if he was inno- 
cent he had decided to make a clean 
breast of it which would mean’ implicat- 
ing A-l and exculpating himself, The 
fact that he did not do so would show 
that he and A-1 are in the same boat 
and would be deemed to have taken a 
part or the whole of the money from K. 
Amarsingh who has, been allowed to get 
away. these circumstances the facts 
proved‘ give rise to the only conclusion. 
that A-I and A-2 had taken a bribe and 
did not disclose the name of K. Amar- 
singh in any of the documents and later 
let him get away. In the circumstances 
the conviction of both the accused cannot 
be disturbed. In so far as the sentence 
is concerned, the part of A-2 is not such 
as would not justify a mitigation of sen- 
tence. He was a subordinate of A-1 who 
was the dominant person and an experi- 
enced officer. It was A-l who wrote out 
the complaint, dictated the Panchnamas. 
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and who held out K. Amarsingh as‘an in- 
formant, and being a superior officer must 
have given orders to leave next morning. 
Though he denied all these facts, whi 

by themselves are incriminating circum- 
stances, we think some of the aspects 
pointed out by us justify interference 
` with the sentence awarded to him. We 
understand that he has served a part of 
the sentence, which, in our view, would 
be sufficient punishment, The sentence of 
„trial and the sentences in default of pay- 
ment of fine are maintained. Accordingly 
we substitute the sentence already under- 


gone and the sentences of trial for the . 


sentence of one year which will.be the 
sentence in this case. The appeal of A-2 
is to this extent allowed and dismissed 
in all other respects. His bail bond will 
be discharged. There are in our view, no 
mitigating circumstances to interfere with 
the sentence on, A-l. His appeal is ac- 
cordingly dismissed, and he will surrender 
to serve out his sentence. 


Order accordingly. 
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Index Note:— (A) Constitution of 
India, Arts. 19, 14, 18 (2, 226 — Law 
abridging fundamental rights under Arti- 
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cle 19 — To be operative as regards non- - 
citizens — (X-Ref:— Labour Welfare Fund 
Act; S. 8 (1) (40 of 1958)).. tO 

Brief Note:— (A) A post-Gonstitu- 
tion law which takes áway or dm 
the rights conferred by Article. 19 will be 
operative in regard to non-citizens as it is 
void only to the extent of the contraven- 
tien of the rights Ded on citizens, 
namely, those under Article 19. When 


"Article 18 (2) uses the expression 'void, 


it can only mean void as against persons 
whose fundamental rights are taken away 
or abridgd by a law. The law might be 
'still-born' so far as the persons, entities 
fundamental 
rights are taken away or abridged, but 
there is no reason why the law should be 
void or ‘still-born’ as against those who 
have no fundamental rights. If a law 


is otherwise good and does not contravene . : 


any of their fundamental 


rights, non- 
citizens cannot take 


advantage of the 


` voidness of the law for the reason that it 
.contravenes the 


fundamental right of 
citizens and claim that there is no law at 
all. Nor would this proposition violate 
any principle of equality before the law 
because citizens and non-citizens are nol 
similarly situated as the citizens have cer- 
tain fundamental rights which non-citizens 
have not. Therefore, even assuming that, 
under Article 226'o0f the Constitution, a 
company which was not a citizen was 


‘entitled to move the High Court and seek 
-a remedy for eg. toen of.its ordinary 


right to property, the provisions of Sec- 
tion 3 (1) of Bombay Labour Welfare Fund 
Act (40 of 1953) were not non-est but 
were yalid laws enacted by a competent 
legislature as respects non-citizens and the 

company could not take the plea that its ^ 
rights to property were being taken away 
or abridged without the authority of law. 
Case law discussed. Decision of Gujarat 
High Court Reversed.: (Paras 30, 97, 44) 


[EDITORIAL NOTE:— A Corpora- 
tion is not a citizen for purposes 
of Article 19 of the Constitution and 
has therefore no fundamental rights under 
the Articlé. But it has the ordinary right 
of every person ín the country to hold and 
dispose of property and that right, if taken 
away or even affected by the act of an 
Authority without authority of law would 
be illegal. That would give rise to a 
justiciable issue to be agitated in a pro- 
ceeding under Article 226 of the Constitu-- 
tion. The Constitution Bench decides tne 
important question whether a law which 
takes away or abridges the fundamental 
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right of citizens under Article 19 (1) (f) of 
the Constitution would be void and there- 
fore non-est even as regards non-citizens. 
The Gujarat High Court had decided the 
issue in the affirmative. . The Constitu- 
tion Bench has reversed the decision of the 
Gujarat High Court and held that the law 
- would remain is as regards non- 
citizens. (See also AIR Commentary on. 
the Constitution of- India Second Edn..- 
Art, 18 N. 7 and Art. 19 N. 1D] ^ 


Index Note:— (B) Constitution of, 
India, Art. 14 — Bombay Labour Welfare 
Fund Act (40 of 1953), S. 2 (4) (as amend- 
ed by Gujarat Act of 1961) — Validity — 
Does not contravene Art. 14 — (K—Ref .— 
Bombay Labour Welfare Fund Act (40 
of 1953), S. 2 (4)) 


Brief Note :— (B) The purpose of the 
' Bombay Labour Welfare Fund Act is to 
get unpaid accumulations for .utilizin 
them for the welfare of labour in general. 
The aim of any legislature would then. be 
to get the unpaid accumulation from ‘all 
concerns. So an ideal classification should . 
include all concerns which have ‘unpaid 
accumulations, But then there are practi- 
' cal problems. Administrative convenience 
as well as the apprehension whether the 
experiment, if undertaken as an all-embrac- 
ing one will be successful are legitimate 
considerations in confining the realization 
of the objective in the first -instance to 
large concerns such as factories employing 
large amount of labour and with statutory 
duty to keep register -of wages, paid and 
unpaid, and the legislature has, in fact, 
brought all factories, whether owned by 
Government or otherwise, within the pur- 
view of the definition of ‘establishment’. 
It then addressed itself to other establish- 
ments but thought that establishments em- 
ploying less than 50 persons need not be - 
brought within the purview of the defini- 
tion as unpaid accumulations in those esta- 
blishments would be less and might not 
be sufficient to meet the administrative ex- 
penses of collection and as many of them 
might not be maintaining records from. 
which the amount of unpaid accumula- 
tions could be ascertained. Unpaid accu- 
mulations in these establishments could 
be comparatively small. The reason why 
Government establishments other than fac- 
tories were not included in the defini- 
tion is that there were hardly any esta- 
blishments run by the Central or State 
Government. There was justification for 
including tramways and motor omnibuses 
within the purview of the .definition of 
establishment in Section 2 (4). So far as 
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-motor omnibus 


the purpose of the legislation. 


` Madhya Pradesh 
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tramways and motor omnibuses are con- 


.cerned,.the legislature of Bombay, when 


it enacted the Act in 1958, must have 
had reason to think that unpaid accumu- 
lations in these concerns would be large 
as they usually employed large amount : 
of labour force and that they were bound 
to keep records of the wagss earned and 
paid. The inclusion of tramway and 
service in the definitioa 
of ‘establishment’ did not make the clas- 
Sification unreasonable having regard to 
Decision 
of Gujarat High Court Reversed. 

(Paras 68, 69, 75) 
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The Judgment of the Court was deli- 
vered by 


. MATHEW, J.:— The facts are simi- 
lar in all these cases. We propose to deal 
with Civil Appeal No. 2271 of 1968. The 
decision there will dispose of the other 
appeals, : 

2. The first respondent, a com- 
pany registered under the Companies Act, 
filed a Writ Petition in the High Court 
of Gujarat. In that petition it impugned 
the provisions of Sections 3, 6-A and 7 

of the Bombay Labour Welfare Fund Act, 
: 1953 (hereinafter referred to as the Act) 
and Section 18 of the Bombay Labour 
Welfare Fund (Gujarat Extension and 
Amendment) Act, 1961 (hereinafter re- 
ferred to as the First Amendment Act) 
and Rules 8 and 4 of the Bombay Labour 
Welfare Fund Rules, 1953 (hereinafter re- 
ferred to as the Rules) as  unconstitu- 
tional and prayed for the issue of a writ 
in the nature of mandamus or other ap- 
propriate writ or direction against the res- 
pondents in the writ petition to desist 
from enforcing the direction in the notice 
dated August 2, 1982 of respondent No. 8 
to the writ petition requiring the peti- 
tioner-Ist respondent to pay the unpaid 
accumulations specified therein. 


` 8. The High Court held that Sec- 
ton 8 (1) of the Act in so far as it re- 
lates to unpaid accumulations specified in 
Section 3 (2) (b), Section 8 aoe and Sec- 
tion 6-A of the Act and Rules 8 and 4 
of the Rules was ‘unconstitutional and 
void. . : 
: 4. Yn order fo appreciate the con- 
troversy, it is necessary to state the back- 
ound of the amendment made by the 
T ouslarde of Gujarat in the Act. The 
Act wag passed by the legislature of the 
. then State of Bombay in 19583 with a 


view to provide for the constitution of : 
a fund for financing the activities for pro- 
moting the welfare of labour in the State 
of Bombay. Section 2 (10) of the Act 
defined "unpaid accumulation" as mean- 
ing all payments due to the employees 
but not made to them within a period of 
three years from the date on which they 
became due, whether before or after the 
commencement of the Act, including the 


wages and gratuity legally payable, but 


the amount of. con- 
tribution, if any, paid by any em- 

yer to a Provident Fund  esta- 
lished under the Employees Provident 
Funds Act, 1952. Section 8 (I) provided 
that the State Government shall constitute 
a fund called the Labour Welfare Fund 
and that notwithstanding anything con- 
tained in any other law for the time being 
in force, the sums specified in sub-sec-. 
tion (2) shall, subject to the provisions of 
sub-section (4) and Section 6-A be paid . 
into the fund. Clause (b) of sub-sec- 
tion (2) of Section 3 provided that the 
Fund shall consist of "all unpaid accü- 
mulations”. Section 7 (D provided that 
the fund shall vest in and be applied by 
the Board of Trustees subject to the pro- 
visions and for the purposes of the Act.” 
Section 19 gave power to the State Gov- 
ernment to make rules and in the exercise 
of that power, the State Government 
iade the Rules. Rules 3 and 4 concern- 
ed the machinery for enforcing the pro- 
visions of the Act in regard to fines and 
unpaid accumulations. E 


5. In Bombay Dyeing & Manu- 
facturing Co. Ltd. v. The State of Bom- 
bay, 1958 SCR 1192 — (AIR 1958 SC 
828) this Court held that the provisions 
of Ss. 3 (1) and 8 (2) (b) were invalid 
on the Sound that they violated the fun- 
damental right of the employer under 
Article 19 (1) (f. The reasoning of the 
Court was that the effect of the relevant 
provisions of the. Act was to transfer to 
the Board the debts due by the employer 
to the employees free from the bar of 
limitation without discharging the  em- 
ployer from his liability to the employees - 
and that Section 3 (1) therefore operated 
to take away the moneys of the employer 
without releasing him from his liability 
to the employees. The Court also found 
that there was no machinery provided 
for adjudication of the claim of the em- 
ployees when the amounts were required 
to be paid to the fund. 

. 6. The State sought to justify the - 
provisions of the Act as one relating to 
abandoned property and, therefore, by 


not including 
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their very nature, they could not be held 
to violate the rights of any person either 
under Article 19 (1) (f) or Article 81 (2). 
The Court did not accept the contention 
of the State but held that the purpose of 
a legislation with respect to abandoned 
- property being in the first instance to 


safeguard the property for the benefit of - 


the true owners and the State taking it 
over only in the absence of such claims, 
the law which vests the prope 
lutely in the State without regard to the 
claims of the true owners cannot be con- 
sidered as one relating to abandoned pro- 
perty. 
: 7. | On May 1, 1960, the State of 
Bombay was bifurcated into the States of 
Maharashtra and Gujarat. The legislature 
of Gujarat thereafter enacted the First 
Amendment Act making various amend- 
ments in the Act, some of them with ret- 
rospective effect. The First Amendment 
Act was intended to remedy the defects 
pointed out in the decision of this Court 
in the Bombay Dyeing Case 1958 SCR 
. 1122 = (ATR 1958 SC 328). The pream- 
Ble to the First Amendment Act recites 
at 
“it is expedient to constitute a Fund 
for the financing of activities to promote 
welfare of labour in the State of Gujarat, 
for conducting such activities and for 
' certain other purposes". 
Section 2 (2) defines ‘employee’.  Sec- 
tion 2 (3) defines 'employer as any person 
who employs either directly or through 
another person either on behalf of him- 
self or any other person, one or more em- 
ployees in an establishment and includes 
certain other persons, Section 2 (4) de- 
fines ‘establishment’ and that sub-section 
as amended reads:— 
"9, (4) ‘Establishment’ means: 
(i) A factory; 
(ii) A Tramway or motor omnibus 
service; and 
(iii) any establishment including a so- 
ciety registered under the Societies Regis- 
tration Act, 1960, and a charitable or 
other trust, whether registered under the 
Bombay Public Trusts Act, 1950, or not, 
‘which carries on any business or trade or 
any work in connection with or ancillary. 
"thereto and which employs or on any 
working day during the | pru twelve 
months employed more fifty persons; 
but does not include an .establishment 


(not being a factory) of the Central or’ 


any State Government." 
Sub-section (10). of Section 2 defines *un- 
paid accumulations’: m us 


abso-: 


. with 
‘such payment, discharge an employer of 
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"unpaid accumulations’ means all 
payments due to the employees but not 
made to them within a period of 
years from the date on which they became 
due whéther before or after the com- 
Huc '^of this A nee a ar 
wages an atuity legally pay 
not including Ag anani of contribution 
if any, paid by an employer to a pro-' 
vident fund established under the Em- 
ployees Provident Funds Act, 1952". 
Section 3 is retrospectively amended and 
the amended section in its material part 
provides that the State Government shall 
constitute a fund called the Labour Wel- 
fare Fund and that the Fund shall con- 
sist of, among other things, all unpaid 
accumulations. It provides that the sums 
specified shall be collected by such agen- 
cies and in such manner and the accounts 
of the fund shall be maintained and au- 
dited in such manner as may be prescrib- 
ed. The section further provides that not-' 
wi ing anything contained in any 
law for the time bemg in force or any 
contract or instrument, all unpaid accu- 
mulations shall be collected by such 
agencies and in such manner as may be 
prescribed and be paid in the first in- 
stance to the Board which shall keep a 
separate account therefor until claims 
thereto have been decided in the manner 
provided in Section 6-A. Section 8-A is a 
new section introduced retrospectively in 
the Act and sub-sections (1) and (2) of. 


. that section state that all unpaid accumu- 
‘lations shall be deemed to be abandoned: 


property and that any unpaid accumula- 
tions paid to the Board in accordance 
i e provisions of Section 3 shall, on 


the liability to make payment to an em- 
ployee in r thereof, but to the ex- 
tent only of the amount paid to the Board 
and that the liability to make payment to 
the employee to the extent ‘aforesaid 
shall, subject to the other provisions of 
the section, be deemed to be transferred 
to the Board. Sub-section (8) provides, 
that as soon as possible after any unpaid 
accumulation is paid to the Board, tlie 
Board shall, by a public notice, call upon 
interested employees to submit to the 
Board their claims for any payment due 
to them.  Snub-section (4) provides that 
such public notice shall contain such par- 
ticulars as may be 
shall be affixed. on 
its absence on a c cuous part of the 
premises, of each establishment in which 
the unpaid accumulations wére earned and 
Shall be published in the Official Gazette 


rescribed and that it ~ 
e notice board or in . 
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tions in respect of such claim shall .ac-2: 
crue to dnd vest in the State as bona: 


_ and also in any two newspapers in the 


language commonly’ understood in the: 


area in which such establishment is situat- 
ed, or in such. other manner as may be 
prescribed, regard being had‘ to the 
amount of the claim. Sub-section (b) sta- 
tes that after the notice is first affixed 
and published under  sub-section (4) it 
` shall be again affixed and published from 
time to time for ‘a period of three years 
from the date on which it was first affixed 
and published, in the manner provided in 
that sub-section in the months of June and 
December each year. .Sub-section (6) sta- 
tes that a certificate of the Board to the 
effect that the provisions of sub-sections 
'(4) and (5) were complied with shall be 
. conclusive evidence thereof. Sub-sec: (7) 
provides that any claim ‘received whether 
‘in answer to the notice or otherwise with- 
in a period of four years from the date 
of the first publication of the notice in 
' respect of such claim, shall be transferred 
' by the Board to the authority appointed 
under Section 15 of th 
Wages Act, 1986, having jurisdiction in 
the area in which the factory or establish- 
ment is situated, and the Authority shall 
proceed to adjudicate upon and decide 
such claim and that in hearing -such 


claim the Authority shall have the powers ` 
conferred by and shall follow the proce-. 


dure (in so far as it is applicable) fol- 
lowed in giving effect to the provisions 
of that Act. : Sub-section- (8) states that if 
in deciding any claim under sub-section 
(7) the Authority allows the whole or 
` part of such claim, it shall declare that 
the unpaid accummulation in relation to 
which the claim is made shall, to the ex- 


tent to which the claim is allowed ceases ' 


' to be abandoned property and shall order 
the Board to pay to the' claimant the 
amount of the claim as allowed by it and. 
. the Board shall make payment according-. 

ly: provided that the Board shall. not be 
liable to pay any sum in excess of that 


paid under sub-section (4) of Section 3 to: 


the Board as unpaid accumulations, in res- 
pect of the claim.  Sub-section (9) pro- 
` vides for an appeal against the decision 
'rejecting any claim. Sub-section (10) pro- 
vides that the Board shall comply with 
any order made in appeal. Sub-section 
(n makes the decision in appeal final 
and conclusive as to the right to receive 
: payment, the liability of the Board to 
: pay and also as to the amount, if any; 


and sub-section (12) states that if no claim ` 


. js made within the time specified in sub- 
section or a claim or part thereof has 


been rejected, then the unpaid accumula-. 


- utilized by the Board to defra 


e. Payment of. 


"paid accumulations not alre 


vacantia and shall thereaften without fur- 
ther assurance be deemed to be transfer- 


red to and form part of the Fund, 
8. Section 7 (1) M eor that the 
Fund shall vest in and be held: and ap- 


plod by the Board as Trustees subject to 
e provisions and for the purposes of the 
Act and the moneys in the Fund shall be 


of carrying out measures whi 
specified by the State Government from 
time to time to promote the welfare of 
labour and of their dependents. Sub-sec- 
tion (2) of Section 7 specifies various mea- 
sures for the benefit of employees in 
general on which the moneys in the Fund 
may be espended by the Board. 

9. ection 11 provides for the ap- 
pointment of an officer called the Welfare 
Commissioner and defines his powers and 
duties. 

10. 
ing power on the State Government. 

11. Section 22. empowers the 
State Government by notification in the 
official gazette to exempt any class of 


‘establishment from all or any of the pro- - 
visions of the Act subject to such condi- ` 


Eon: as may be specified in the notifica- 
on. 


.12. During the pendency of the 
writ petition before the High Court, the 
Gujarat Porlan passed the Bomba 
Labour Welfare Fund - (Gujarat Amend- 
ment) Act, 1962 on. February 5, 1963 
(hereinafter referred to as the Second 
Amendment Act) introducing sub-section 
gs) in Section 6A with retrospective ef- 
ect from the date of commencement of 


follows: . 
“(18) Nothing in the foregoing provi- 


sions of this section shall apply to un-. 
ady 


paid; to 
e Board: M EE 
(a) in respect of which no separate 


accounts have been maintained so that. 


the unpaid claims of employees are not 
traceable, or ; i ; : 


uet (b) which are proved to have been 
spent before the sixth day of December; 


1961, : 
and accordingly such unpaid accumula- 
tions shall not be liable to be collected 


and paid under sub-section (4) of Section . 


"1$. 
exercise of its rule-making power under 
Section 19 amended the Rules by amend- 
ing Rule 8 and adding a new Rule 8A 


A.ÉR. 


the cost - 
may be 


` Section 19 confers rule-mak- 


the Act. That sub-section provides as. 


The State Government, in the - 


den 
‘setting out the particulars to be contain- 


ed in the public notice issued under Sec- 
tion 6A (8. ` "s ; 
14. The first respondent raised. 


several contentions before the High Court, 
but the Court rejected ` except 
two of them and they were: (1) that the 
impugned provisions violated the -funda- 
mental right of  citizen-employers and 
employees under~Article 19 (1) (f) and, 


therefore, the provisions were void under > 


Article 18(2) of the Constitution and 
hence there was no law, and so, the no- 
tice issued by the Welfare Commissioner 
was without the authority of law; and (2) 
that discrimination was writ e in the 
definition of ‘establishment’ in. Section 2 


(4) and since the definition permeates: 


through every part of the impugned pro- 
visions and is-an integral part of the im- 
pugned provisions, the impugned provi- 


sions were violative of Article 14 and 


were void. : 

15. So, the two questions in ‘this 
appeal are, whether the first respondent 
was competent to challenge the validity 
of the impugned provisions on the basis 
that they violated the fundamental right 
under Article 19 (1) (f) of citizen-em- 
ployers or employees and thus show that 
the law was void and non-existent and, 
therefore, the action taken against it was 


bad; and whether the definition of 'esta- 


blishment’ in Section 2 (4) violated the 
fundamental right of e respondent 
under Article 14 and the impugned pro- 
visions were void for that reason. . 


16. Before .adverting to these 
questions, it is necessary to see what 
the Act, after it was amended, has pur- 
ported to do. 

17. | By Section 6A (1) it was de- 
clared that unpaid accumulations shall be 
deemed to be abandoned property and 
that the Board shall take them over. As 
soon as the Board takes over the unpaid 
accumulations treating them as abandon- 
ed property, notice as provided in Section 
6A will have to be published and claims 
invited. Sub-sections (3) to (6) of Sec- 
tion 6A provide for a public notice call- 


ing upon interested employees to submit 


to the Board their claims for any pay- 


ment due to them and sub-sections (7) to` 


' (11) of Section 6A lay down the machi- 
nery for adjudication of claims which 
might be received in pursuance to the 
public notice. It is only if no claim is 
made for.a period. of 4 years from the 
date of the publication of the first notice, 
or, if a claim is made but rejected wholly 


unpai 
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or ix pure that the State appropriates the 

accumulations“ as bona vacantia. 
It is not as if unpaid accumulations be- 
come bona vacantia on the expiration of 
three years. They are, no doubt, deemed 
to be abandon property under Sec- 
tion 6-A (1), but they are not appropriat- 
ed as bona vacantia until after claims are 
invited in pusuuice to public notice aud 


disposed o. 


18. At common law, abandoned 
personal property could not be the sub- 
ject of escheat. It could only be appro- 
priated by the sovereign as bona vacan- 
tia (see Holdsworth's History of English 
Law, 2nd Ed., Vol. 7, pp. 495-6). ‘The - 
Sovereign has a prerogative right to ap- 
propriate bona vacantia. And abandoned 
prope can .be appropriated by -the 

overeign as bona vacantia. 

. 19. Unpaid accumulations repre- 
sent the obligation of the ‘employers’ to 
the ‘employees’ ‘and they are the property 
ofthe employees. In other words, what 
is being treated as abandoned property 
is the obligation to the employees owed 
by the employers and which is property 
from the standpoint of the employees. 
No doubt. when we look at the scheme 
of the legislation from a practical point 
of view, what is being treated as aban- 
doned property is the money which the 
employees are entitled to get from the 
employers and what the Board takes over 
is the obligation of the employers to pay 
the amount due to. the siployees in con- 
sideration of the moneys paid by the em- 
ployers to the Board. ‘The State, after 
taking the money, becomes liable to make 
the payment to the employees to the ex- 
tent of the amount received. Whether 
the liability assumed by the State to the 
employees is an altogether new liability 
or the old liability of the employers is 
more a matter of academic interest than 
of practical consequence. f 


.20. When the moneys represent- 
ing the unpaid accumulations are paid to 
the Board, the liability of the employers 
to make payment to the employees in res- 


* 


pect of their claims against the employers 
would be ETE to the extent of the 
amount paid to the Board and on such 
liabili eing transferred to the Board, 


the debts or claims to that extent cannot 
thereafter be enforced against the em- - 
ployer. i 

21. We think that if unpaid ac- 
cumulations are not claimed within a 
total period of 7 years, the inactivity on 
the part of the employees would furnish 
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adequate basis for the administration by 
State of the unasserted claims or demands. 
We cannot say that the period of 7 years 
allowed to the employees for the pur- 
pose of claiming unpaid accumülations is 
an unreasonably short one which will 
result in the infringement of any consti- 
tutional rights of 'the employees. And, 
in the absence of some persuasive reason, 
which is lacking here, we see no reason 
to think that 
less able or less willing to pay the 
amounts when it has taken them over. 
We cannot also assume that the mere 
substitution of the State 
will deprive the employees of their pro- 
perty or impose on them aiiy unconstitu- 
tional burden. And, in the absence of a 
showing of injury, actual or threatened, 
there can be no constitutional argument 
against the taking over of the unpaid ac- 
cumulations by the State. Since the em- 
ployers are the debtors of the employees, 
they can interpose no objection if the 
State is la y entitled to demand the 
payment, for, in that case, payment of 
the debt to the State under the statute 
releases the employers of their liability to 
the employees. As regards notice, we are 
of the view that all persons having pro- 
perty located within a State and subject 


to its dominion must take note of its sta- ` 


tutes affecting control and disposition of 
such property and the procedure pres- 
cribed for these purposes. The various 
modes of notice prescribed in Section 6-A 
are sufficient to give reasonable informa- 
tion to the employees to come forward 
ine claim the amount if they really want 
to do so. i i 


22. | Be that as it may, we do not, 
however, think it necessary to consider 
whether the High Court was right in its 
view that the impugned provisions violat- 
ed the fundamental rights of the citizen- 
employers or employees, for, it is a wise 
tradition with courts that they wil- not 
adjudge on the constitutionality of a sta- 
tute except when they are called upon to 
do so when legal rights of the 
litigants are in actu controversy 
and as part of this rule is the 
principle that one to whom the am 
plication of a statute is constitutional wi 
not be heard to attack the statute on the 
ground that it must also be taken as ap- 
plying to other persons or other situations 
in which its application might be uncons- 
titutional (see United States v. Raines, 
(1960) 362 US 17. 

i A person ordinarily is precluded 
from challenging the constitutionality of 


e State will be, in fact, . 


as the: debtor- 


A.I. R. 
governmental action by invoking the 
rights of others and. it is not sufficient 


that the statute or administrative regu- 
lation is unconstitutional as to other per- 
Sons or classes of persons; it must affirma- 
tively appear that the person attacking 
the statute comes within the class of per- 
sons affected by it.” ' 
(see Corpus Juris Secundum, Vol. 16, 
pp. 236-7). ; d, rue 
- 28. We, however, proceed on the 
assumption that the impugned provi- 
sions abridge the fundamental right of 
citizen-employers and citizen-employees 
under Article 19 (1) (f) in order to decide ` 
the further question and that is, whether, 
on that assumption, the first respondent 
could claim that the law was void as 
ainst the non-citizen employers or em- 
ployees under Art. 18 (2) and further con- 
tend ‘that the non-citizen employers have 
been deprived of their property without 
the authority of law, as, ex hypothesi a 
void law is a nullity. 


24, It is settled by the decisions 
of this Court that a Corporation is not a 
citizen for the purposes of Article 19 and 
has, therefore, no fundamental right under 
that article ee Tata Engineering and 
‘Locomotive Co. Ltd. v. State of Bihar, 


8 SCR 530 = (AIR 1970 SC 564)). The 
same view was taken in Bennett Coleman 
and Co. v. Union of India, (1972) 2 SCC 
788 = (AIR 1978 SC 108). 


25. As already stated, the High 
Court found that the impugned provi- 
sions, in so-far as they abridged the fun- 
damental rights. of the citizen-employers 
and employees under Article 19 (1) (f) 
were void under Article 18 (2) and even 
if the respondent-company had no funda- 
mental right under Article 19 @) (f), it 
had the ordinary right to hold and dispose 
of its property, and that the right cannot 
be taken away or even affected except 
under the authority of a law. Expressed 
in another way, the reasoning of the 
Court was that since the impugned pro- 
visions ‘became void as they abridged the 
fundamental right under Article 19 (1) (£) 
of the citizen-employers and employees 
the law was.void and non est and there- 
fore, the first respondent was entitled to - 
challenge the notice issued by the Wel- 
fare Commissioner demanding the unpaid . 
accumulation as. unauthorised by any law. 

20. . The first respondent, no 


doubt, has the ordinary right of every 
person in the country to hold and dis- 
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pose of property and that right, if taken 
away or even affected by the Act of an 
Authority without the authority of law, 
would be illegal. That would give rise 
to a justiciable issue which can be agi- 
tated in & proceeding under Article 298. 


27. The real question, therefore, 
is, even if a law takes away or abridges 
the fundamental right of citizens under 
Article 19 (1) 9. whether it would be 
void and therefore  non-est as respects 
non-citizens? 


28. In Keshava Madhava Menon 
y. State of Bombay, 1951 SCR 228 = 
(ATR 1951 SC 128) the question: was whe- 
ther a prosecution commenced before the 
coming into force of the Constitution 
could be continued after the Constitution 
came into force as the Act in question 
there became void as -violating Article 19 
(1) (a) and 19 (2). . Das, J., who delivered 
the majority judgment was of the view 
that the prosecution could be continued 
on the ground that the provisions of the 
Constitution including Article 18 n. were 
not retrospective. The learned. Judge 
said that after the commencément of the 
Constitution, no existing law could beal- 
lowed to stand in the way of the exercise 
of fundamental rights, that such inconsis- 
tent laws were not wiped off or obliterat- 
ed from the statute book and that the sta- 
tute would operate in respect of all mat- 
ters or events which took place before the 
Constitution came into force and that it 
also operated after the Constitution 
came into force and would remain in the 
statute book as operative so far as non- 
citizens are concerned, 


29. This decision is clear that 
even though a law which is inconsistent 
with fundamental rights under Article 19 
would become void after the commence- 
ment of the Constitution, the law would 
still continue in force in so far as non- 
citizens are concerned. i decision 
takes the view that the word ‘void’ in 
Article 18 (1) would not have the effect 
of wiping out pre-Constitution laws from 
the statute book, that they will continue 
to be operative so far as non-citizens are 
concerned, notwithstanding the fact that 


they are inconsistent with the fundamen- | 


tal rights of citizens. and therefore be- 
come void under Article 18 (1). 

80. In Behram Khurshid Pesikaka 
v. State of Bombay, (1955) 1 SCR 618 = 
(AIR 1955 SC 128) the question was about 
the scope of Article 18 (1). This Court 
had held that certain provisions of the 
Bombay Prohibition Act, 1949 (a pre-Con- 


. containing alcohol. 
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stitution Act), in so far as they prohibited 
the possession, use and consumption of 
medicinal preparations were void as vio- 
lating Article 19 (1) (f. The appellant 
was prosecuted under the said Act and 
he pleaded that he had taken medicine 
Thé controversy was 
whether the burden of proving that fact 
was on him. It became necessary to con- 
sider the legal effect of the declaration 
made by this Court that Section 13 (b) of - 
the Sd. Act in so. far as it affected liquid 


- medicinal and toilet preparations contain- 


ing alcohol was invalid as it infringed 
Article 19 (1) (f. At the first hearing 
all the judges were agreed that a declara- 
tion by a Court that part of a section 
was invalid did not repeal or amend that 
section. Venkatarama Aiyar, J., with whom 
fa annadhadas, J. was inclined to agree, 
eld that a distinction must be made be- 
tween unconstitutionality arising from 
lack of legislative competence and that 
arising from a violation of constitutional 
limitations on d as power. Accord- 
ing to him, if the law is made without 
legislative competence, it was a nullity; 
a law violating a_ constitutional prohibi- 
tion enacted for the benefit of the pub- 
lic pore. was also a nullity; but a law 
violating a constitutional prohibition 
enacted for individuals was: not a nullity 
but was merely unenforceable. At the 
second hearing of the case, Mahajan, J. 
after referring to Madhava Menoa: 
case, 1951 SCR 228 = (AIR 1951 SC 
128) said that for determining the rights 
and obligations of citizens, the part dec: 
lared void should be notionally taken to 
be obliterated from the section for all in- 
tents and purposes though it may remain 
written on the statute book and be a good . 
law when a question arises for determi- 
nation of rights and obligations incurred 
prior to January 26, 1950, and also for 
the determination of rights of persons 
who have not been giver fundamental 
rights by the Constitution. Das, J., in his 
dissenting judgment held that to 
hold that the invalid part was oblite- 
rated would be tantamount to saying co- 
vertly that the judicial declaration had to 
that extent amended the section. At page 
658, the learned Judge observed: 


"It is beyond all dispute that it is for 
the Court to judge whether the restric- 
tions imposed by any existing law or any 
part thereof on the fundamental rights of 
citizens are reasonable or unreasonable 
in the interest of the one public or for 
the protection of the interests of any 
Scheduled Tribe. If the Court holds that 
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the restrictions are unreasonable then the 
Act or the part .théréof which imposes 
such unreasonable restrictions comes into 
conflict and becomes inconsistent with the 
fundamental right conferred-on the citi- 
zens by Article 19 (1) (f) and is by Arti- 
cle 18 (1) rendered void,.not in foto or 
for all purposes or for all persons but ‘to 
the extent of such inconsistency’ ie., to 
the extent it is inconsistent with the exer- 
cise of that fundamental right by the citi- 
This is plainly the position, as I 


between a law void for lack of legislative 
power and a law void for violatih à 
constitutional fetter or limitation on legis- 
lative power. Both these declarations, 
according to the learned Chief Justice, of 
uncoistitutionality go to the root of the 
power itself and there is no real distinc- 
tion between them and they represent but 
two aspects of want of legislative power. 
8l. In Bhikhaji Narain Dhakras v. 
State of M. P., (1955) 2 SCR 589. = (AIR 
1955 SC 781) the question was whether 
the C. P. and Berar Motor Vehicles 
(Amendment) Act, 1947, amended Sec: 
tion 43 of the Motor Vehicles Act, 1939, 
by introducing provisions which autho- 


rised the Provincial Government to take 
up the entire motor transport business in. 


the Province and run it in competition 
with and even to the exclusion of motor 
transport operators. "These provisions, 
though valid when enacted, became void 
on the coming into force of the Constitu- 
tion, as they violated Article 19 (1) (g). 
On June 18, 1951, the Constitution ` was 
amended so as to authorise the State to 
. carry on business “whether to the exclu- 
sion, complete or partial, of citizens or 
otherwise”. A notification was issued after 
the amendment and the Court was con- 
cerned with the validity of the notifica- 
tion. The real question before the Court 
was that although Section 48 was void 
between Januar 
1951, the amendment of the Article 19 (6) 
had the effect of removing the constitu- 
tional invalidity of Section 43 which, from 
the date of amendment, became valid and 
operative. ` After referring to the meaning 
iven to the word ‘void’ in Keshava Ma- 
abaca Menon’s case, 1951 SCR 228 = 
im 1951 SC 128), Das, Acting C. J., said 
or the Court: : 

“All laws, existing or future, which 
are inconsistent with the provisions of 
Part IO of our Constitution are, by. the 
express provision of Article 13, rendered 
void ‘to the extent of such inconsistency’. 


_limitation was ` 


` invalid by this Court 
as null and void” could not in the context. 


26, 1950, arid June 18, - 


Such Jaws were not dead for all purpo- 
ses. ‘They existed for the purposes of 
pre-Constitution rights and liabilities and 
they remained operative, even after the 
Constitution; as against non-citizens. It is 
only as against the citizens that, they re- 
mained in a dormant or moribund condi- 
tion." (at pp. 599-600). E 
82. In M. P. V. Sundararamier v. 
State of A. P. 1058 SCR 1422 — (AIR 
1958 SC 468), Venkatarama Aiyar, J., said 
that a law made. without legislative com- 
petence and a law violative of. constitu- 
tional limitations on legislative . power 
were both unconstitutional and both had 
the same reckoning in a court of law; and 
they were both unenforceable but it did 
not follow from this that both laws were 
of the same quality and character and 
stood on the same footing for all pur- 
oses. The proposition laid down by the 
eamed Judge was that if a law is enact- 
ed by a legislature on a topic not within 
its competence, the law was a nullity, 
but if the Jaw was. on a topic within its 
competence but if it violated some cons- 
titutional prohibition, the law was only 
unenforceable and not a nullity. In other 
words, a law if it lacks legislative compe- 
tence was absolutely null and void and a 


‘subsequent cession of the legislative topic 


would not revive the law which was still- 
born and the law would have to be re- 
enacted; but a law within the legislative 
competence but violative of constitutional 
un-enforceable but once 
the limitation was removed, the law be- 
came effective. The learned: Judge said 
that the observations of Mahajan, J., in 


` Pesikaka's case (1955) 1 SCR 618 = (AIR 


1955 SC 123) that qua citizens that part 
of Section 18 (b) of the Bombay Prohibi- 
tion Act, 1949, which had been declared 
^had to be regarded 


be construed as implying that the  im- 
pugned law must be regarded as nón-est 
so as.to be incapable of taking effect 
when the bar was removed. He summed 
up the result of the authorities as fol- 
lows: ' 

“Where an enactment is unconstitu- 
tional in part but valid as to the rest, as- 
suming of course that the two portions 
are.severable, it cannot be held to have 
been wiped out of the statute book as 
it admittedly must remain there for the 
purpose of enforcement of the valid por- 
tion thereof, and being on the statute 
book, even that portion which is unen- 
forceable on the ground that it is uncon- 
stitutional will operate proprio vigore 
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when the Constitutional’ bar is removed, : 


and there is no need for' a fresh legisla- 
tion.” > 


. 88. In Deep Chand v. State of 
U. P. (1959) Supp b SCR 8 = (AIR 1959 
SC 648) it was held that a -post-Constitu- 
tion law is void from its inception but 
„that a pre-Constitution law having been 
validly enacted would continue in force 
so far as non-citizens are concerned after 
the Constitution came into force. . The 
Court further said that there is no dis- 
tinction in the meaning of the word 
‘void’ in Article 18 (1) and in 18 (2) and 
that it-connoted the same concept but, 
since from its inception the post-Consti- 
tution law is void, the law cannot be 
resuscitated without re-enactment. Subba 
Rao, J.. who wrote the majority judgment 
‘said after citing the observations of Das 
Actg. C. J. in Keshava Madhava Menon’s 
538) 1951 SCR 228 = (AIR 1951 SC 
128): l 

“The second part of the observation 
directly applies only to a case covered 
by Article 13 (1), for the learned Judges 
say that the laws exist for the purposes 
of pre-Constitution rights and liabilities 
and they remain operative even after the 
. Constitution as against non-citizens, The 
said observation could not obviously ap- 
ply to post-Constitution laws. Even so, 
it is said that by a parity of reasoning the 
post-Constitution laws are also -void to 


r 


the extent of their repugnancy and there- . 


fore the law in respect of non-citizens 
will be on the statute-book and by the ap- 
plication of the doctrine of eclipse, the 
same result should flow in its case also. 
There is some plausibility in this argu- 


ment, but it ignores one vital principle, - 


viz., the existence or the non-existence -of 
legislative power or competency at the 
time the law is made governs the situa- 
tion" (p. 38). 

84. Das, C. J., dissented. He was 
of the view that a post-Constitution law 
may infringe either a fundamental right 
conferred on citizens only or a fundamen- 
tal right conferred on -any person, citizen 
or non-citizen and that in the first case 
the law will not stand in the way of the 
exercise by the citizens of that fundamen- 
tal right and, therefore, will not have any 
operation on the rights of the citizens, 
but it will be quite effective as regards 
non-citizens. : 

85. In Mahendra Lal Jaini v. The 
State of U. P., (1963) Supp (1) SCR 912 = 
(AIR 1903 SC 1019), the Court was of the 
view ‘that the meaning of the word ‘void’ 
- is the same both in Article 18 (1) and 


Article 18 (2).and that the application of 

e doctrine of*eclipse in the case of pre- 
Constitution laws and not in the case of 
post-Constitution laws ‘does not depend 
upon the two parts of -Article 18; 


“that it arises from the inherent dif- 
ference betweén Article 18 (D and Arti- 
cle 13 (2) arising from the fact that one 
is dealing with pre-Constitution laws, and 
the other is dealing with post-Constitu- 
tion laws, with the result that in one 
case the laws being not still-born .the 
doctrine of Sante wil apply while in 
the other case the law being still-born 
there will be no scope for the applica- 
tion of the doctrine of eclipse.” 7 


36. If the meaning of the word 
'void' in Article 18 (1) is the samé,as its 
meaning in Article 18 (2), it is difficult to 
understand why a pre-Constitution law 
which: takes away or abridges the rights 
under Article 19 should remain operative 
even after the Constitution came into 
force as regards non-citizens and a post- 
Constitution law which takes away or ab- 
ridges them should not be operative as 
respects non-citizens. The fact that pre- 
Constitution law was valid when enacted 
can afford no reason why it should remain 
Operative as respects non-citizens after 
the Constitution came into force as it. 
became void on account of its inconsis- 
tency with the provisions of Part III. 
Therefore, the real reason why it remains 
operative as against non-citizens is that it 
is void only to the extent of its inconsis- 
tency with’ the rights conferred under 
Article 19 and that its voidness is, there- 
fore, confined to citizens, as, ex hypo- 
thesi, the law became inconsistent with 
their fundamental rights alone. If that 
be so, we see no reason why a post-Cons-| | 
titution law which takes away or abridges 
the rights conferred by Article I9 should 
not be operative in regard to non-citizens 
as it is void only to the extent of the 
contravention of the rights conferred on 
citizens, namely, those under Article 19. 


37. Article 18 (2) is an injunction 
to the.'state' not to pass any law which 
takes away or abridges the fundamental 
rights conterred by Part III and the con- 
sequence of the contravention of the in- 
junction is that the law would be void to 
the extent of the contravention. The ex- . 
pression 'to the extent of the contraven-- 
tion’ in the sub-article can only mean, to 
the extent of the contravention of the 
rights conferred under that part. Rights 
do not exist in vacuum. They must always 
inhere in some person whether natural ^ 
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or juridical and, under Part TI, they in- 
here even in fluctuating bodies like a lin- 
guistic or religious minorities or deno- 
minations. And, when the ,sub-article 
says that the law would be void “to the 
extent of the contravention”, it can only 
mean to the extent of the coritravention of 
the rights conferred on persons, minori- 
ties or denominations, as the case may be. 
Just as a  pre-Constitution law taking 
away or abridging the fundamental rights 
under Article 19 remains operative 
after the Constitution came into force as 
respects non-citizens as it is not incon- 


sistent with théir fundamental rights so. 


‚also a post-Constitution law offending 
Article 19 remains operative as against 
non-citizens as it is not in contravention 
of any"of their fundamental rights. The 
same scheme permeates both the  sub- 
articles, namely, to make the law void in 
Article 18 (1) to the extent of the incon- 
sistency with the fundamental rights, and 
in Axticle 13 (2) to the extent of the con- 
travention of those rights. 
words, the voidness is not in rem but to 
the extent only of inconsistency or con- 
travention, as the case may be of the 
rights conferred under Part III. There- 
fore, when Article 18 (2). uses the ex- 
pression 'void' it can only mean, void as 
against persons whose fundamental rights 
are taken away or abridged by a law. The 
law might be ‘still-born’ so far as the 
ersons, entities or denominations whose 
damental rights are taken away or 
abridged, but there is no reason why the 
law should be. void or still.borm as 
against those who have no fundamental 
rights. 


38. It is said that the expression 
"to the extent of the contravention" in the 
article means that the part of the law 
which contravenes the fundamental right 
would alone be void and not the other 
parts which do not so contravene. In 
other words, the argument was that the 
- expression is intended to denote only the 
part of the law. that would become void 
and not to show that the law will be 
void only as regards the persons or enti- 
ties whose fundamental rights have been 
taken away or abridged. 


39. The first part of the sub-arti- 
cle speaks.of ‘any law’ and the second 
part refers to the same law by using the: 
Same expression, namely, ‘any law’. . We 
think that the expression ‘any law’ occur- 
ring in the latter part of the sub-article 
must necessarily refer to the same expres- 
.. Sion in the former part and therefore, the 
Constitution-makers have already made it 


In other 


A.LR. 


clear that the law that would'be void is 
only the Jaw that contravenes the funda- 
mental rights conferred by Part IIT, and 
so, the phrase ‘to the extent of the con- 
travention’ can mean only to the extent 
of the contravention of the rights confer- 
red. For instance, if a section in a-statute 
takes away or abridges any of the rights 
conferred by Part II, it will be void be- 
cause it is the law embodied in the sec- 
tion which takes away or abridges the 
fundamental right. And this is precisely 
what the sub-article has said in express 
terms by employing the expression ‘any 
law’ both in the former and the latter 
part of it. It is difficult to see the reason 
why the Constitution-makers wanted to 
‘state that the other sections, which did 
not violate the fundamental right, would 


.not be void, and any such categorical 


statement would have been wrong, as the 
other sections might be void if they are 
inseparably knitted to the void one. When 
we see that the latter part of the sub- 
article is concerned with the effect of the 
violation of the injunction contained in 
the former part, the words “to the extent 
of the contravention” can only refer to 
the rights conferred under Part I and 
denote only the compass of voidness with 
respect to persons or entities resulting ` 
from the contravention of the rights con- 
ferred upon them. Why is it that a law 
is void under Article 18 (2)? It is only 
because the law takes away or abridges a 
fundamental right. There are many fun- 
damental rights and they inhere in diverse 
types of persons, minorities or denomina- 
tions. There is no conceivable reason why 
8 law which takes away the fundamental 
right of one class of persons, or minorities 
or denominations should be void as against 
others who have no such fundamental 


rights as, ex hypothesi the law cannot con- 


travene their rights. . 

40. It was submitted that this 
Court has rejected the distinction drawn 
by Venkatarama  Aiyar, J. in Sundara- 
ramier's case between legislative incapa- 
city arising from lack of power under the 
relevant legislative entry and that arising 
froni a check upon legislative power on 
account of constitutional provisions like 
fundamental rights and that if the law 
enacted by a legislature having no capa- 
city in the former sense would be void in 
rem, there is no reason why a law passed 
by a legislature having no legislative 
capacity in the latter sense is void only: 
qua persons whose fundamental rights are 
taken away or abridged. 

: It was also urged that the ex- 
pression "the State shall not make any 
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law” in Article 18 (2) is a clear mandate 
of the fundamental law of the land and, 
therefore, it is a case cf total incapacity 
and total want of power. But the ques- 
tion is: what is the mandate? The 
mandate is that the State shall not make 
any law which takes away or abridges the 
rights conferred by Part III. If no rights 
are conferred under Part HI upon a per- 
son, or, if rights are conferred, but they 
are not taken away or abridged by the 
law, where is the incapacity of the 
legislature? It may be noted that both in 
Deepchand's case (1959) Supp (2) SCR 
8 = (AIR 1959 SC 648) and . Mahendra 


Lal Jainis case, (1963) Supp (1) SCR 912 
= (AIR 1963 SC 1019) the decision in 
Sundararamiers case 1958 SCR 1422 = 


(AIR 1958 SC 468) was not adverted to. 
Jf on a textual reading of Article 18, the 
conclusion which we have reached is the 
only reasonable one, we need not pause 
to consider whether that conclusion could 
be arrived at except on the basis of the 
distinction drawn by Venkatarama Aiyar, 
J. in Sundararamiers case. However, 
we venture to think that there is nothing 
: strange in the notion of a legislature hav- 
ing no inherent. legislative capacity or 
power to take away or abridge by a law 
the fundamental rights conferred on citi- 
zens and yet having legislative power to’ 
pass the same law in respect of non-citi- 
zens who have no such fimdamental rights 


to be taken away or abridged. In other | 


words, the legislative incapacity subject- 
wise with reference to Articles 245 and 
246 in this context would be the pran 
away or abridging by law the fundament: 
rights under 19 of citizens. 

49. Mr. H. W. R. Wade has urged 
with considerable force that the terms 
“void and ‘voidable’ are inappropriate in 
the sphere of administrative law (see 
“Unlawful Administrative Action”, 88 Law 
Quarterly Rev. 499 at 518). According to 
him, there is no such thing as voidness 
in an absolute sense, for, the whole ques- 
tion is: void as against whom? And he 
cites the decision of the Privy Council 
in Durayappah v. Fernando, (1987) 8 
WLR 289 in his support. f i 

Jagannath v. Authorized 


439. In 
Officer, Land Reforms, (1971) 2 SCC 898: 


= (AIR 1972 SC this Court has 
said that a Post-Constitution Act which 
has been struck down for violating the 
fundamental rights conferred under 
Part I and was therefore still-born, has 
still an existence without re-enactment, for 
being in the Ninth Schedule. That 
only illustrates that any statement that a 


é 
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law which takes away or abridges funda- 
mental rights conferred under Part III is 
still-born or null and void requires quali- 
fications ‘in certain situations. Although 
the general rule is that.a statute declared 
unconstitutional is void at all times and 
that its invalidity must be recognized and 
acknowledged for all purposes and is no 
law and a nullity, this is neither universal- 
ly nor absolutely true, and there are many 
exceptions to it. A realistic approach has 
been eroding the doctrine of absolute 
nullity in all cases and for all ses. 
(See Warring v. Colpoys, 122 F. od 642 
and it has’ been held that such broa 
statements must be taken with some quali- 
fications. (See Chicot County Drainage 
District v. Baxter State Bank. Ark. (1939 
308 US 371), that even an unconstitution 
statute is an operative fact. (See Warring 
v. pode 192 F. 2d. 642), at least prior 
to a determination. of constitutionality, 
See (1939) 308 US 871, and may have 
consequences which cannot be ignored. 
See (1939) 308 US 37L See Corpus Juris 
Secundum, Vol. 16, £ 469. ; 

44. This is illustrated by the ana- 
lysis given by Kelsen. See “Central 
Theory of Law and State”, p. 161. 

“The decision made by the competent 
authority that something that presents 
itself as a norm is null ab initio because 
it fulfils the conditions of nullity deter- 
mined by the legal order is a constitu- 
tive act; it has a definite legal effect; 
without and prior to this act the pheno- 
menon in question cannot be considered 
as null. Hence the decision is not ‘de- 
claratory, that is to say, it is not, as it 
presents itself, a declaration of nullity; 
it is a true annulment, an annulment with 
retroactive force. There must be some- 
thing legally existing to which this deci- 
sion refers. 
question cannot be something null ab 
initio, that is to say, legally nothing. It 
has to be considered as a norm annulled 
with retroactive force by the decision 
declaring it null ab initio. Just as everyth- 
ing King Midas touched turned into gold, 
everything to which the law refers be- 
comes law, ie. something legally exist- 
ing. 

We do not think it necessary to pursue 
this aspect further in this case. For our 
purpose it is enough to say that if a law 
is otherwise good and does not contra- 
vene any of their fundamental rights, 
non-citizens cannot take advantage of the 
voidness of the law for the reason that it 
contravenes the 


citizens and claim that there is no law at 


Hence, the phenomenon in ' 


fundamental right of|' 
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all. Nor would this proposition violate 
any principle of equality before the law 
because citizens and non-citizens are not 
similarly situated as the citizens have 
. certain fundamental rights which non-citi- 
zens have not. Therefore, even àssuming 
that under Article 228 of the Constitution, 
the first respondent was entitled to move 
- infringement of its ordinary right to pro- 
perty, the impugned provisions, were not 
non-est but were valid laws enacted by a 
competent legislature as respects non-citi- 
zens and the first respondent cannot take 
the plea.that its rights to property are 
being taken away or abridged without the 
lauthority of law. ^ 


45. Now, let us see whether the 
. definition of ‘establishment’ in S. 2 a 
violates the right under Article 14 an 
makes the impugned provisions void. 
46. The Hi Court held that 
there was no intelligible differentia to 
distinguish establishments grouped to- 
gether under the definition of ‘establish- 
ment’ in Section 2 (4) and establishments 
left out of the group and that in any 
event, the differentia had no rational re- 
Jation or nexus with the object sought to 
be achieved by the Act and that the im- 
pugned provisions as they affected the 
Pais and liabilities of employers and em- 
loyees in respect of the establishments 
ated in Section 2 (4) were, therefore, 
violative of Article 14. The reasoning of 
the High Court was that all factories fal- 
ling within the meaning: of Section 2 (m) 
of the Factories Act, 1948, were brought 
within the purview of the definition of 
‘establishment’ while establishments car- 
ing business or trade and employing less 
an persons were left out and that 
out of latter class of establishments 


an exception was made and all establish-. 


ments carrying on the business of tram- 
ways or motor omnibus services were in- 
cluded without any fair reason and that, 
though Government estáblishments which 
were factories were included within the 
definition of ‘establishment’, other Govern- 


ment establishments were excluded and, 


‘therefore, the classification was unreason- 


able. . ] 
47. The definition of ‘establish- 


ment’ includes factories, tramway or motor 


omnibus services and any establishment: 


carrying on business or trade and employ- 

in ore than 50 rsons, but excites 
Government establishments carrying. on 
business or trade. .- 

'. 48. In the High Court, an affidavit 

was filed by Mr. Brahmbhatt, Deputy 


- 


‘mercial establishments 


the High Court and seek a remedy for. 
-changes employment for a 


-laws isa pledge of 


Secretary to Education and Labour De- 
artment, wherein it was stated that the 
ifferentiation between factories and com- 

employing less’ 
than 50 persons was made for the reason 
that the turnover of labour is.more in 
factories than in commercial establish- 
ments other than factories on account of 
the fact that industrial labour frequently 
variety of 
reasons. 

49. The Hi 
pared to accept. 
High Court said: 

"It may be that in case of commer- 
cial establishments employing not more 
than 50 persons, the turnover of labour 
in commercial establishments being less, 
the unpaid accumulations may be small. 
But whether unpaid accumulations are 
small or large is an immaterial considera- 
tion for the purpore of the enactment of 
the impugned provisions. The- object of 
the impugned provisions being to get at 
the unpaid accumulations and to utilize 


is explanation. The 


ALR. . 


Court was not pre- ' 


them for the benefit of labour, the extent. 


of the unpaid accumulations with any 


i porien establishment can never be a re- 


evant consideration.” ; 

90. According to the High Court, 
as an establishment carrying on tramway 
or motor omnibus service would be within 
the definition of ‘establishment? even if 
it employs less than 50.persons, or for 
that matter, even less than. 10 persons, the 
reason given in the affidavit of Mr. 
Brahmbhatta for excluding all commercial. 
establishments eni joving lens than 50 per- 
sons from the definition was not. tenable. 
The Court was also of the view that when 


Government factories were included in the ` 


definition of ‘establishment’ there was no 
reason. for excluding Government. esta- 
blishments other than factories from the 
definition. The affidavit of Mr.. Brahm-. 
bhatt. made it clear that there were hard- 
ly any establishments of the Central or 
State Governments which carried on busi- 
ness or trade or any work in connection 
with or pape thereto and, therefore, 
the legislature did not think it fit to ex: 
tend the provisions of the Act to such 
establishments. No affidavit in rejoinder 
was filed on behalf of respondents to con- 
tradict this statement. 


51. It would be an idle parade of 
familiar learning to review the multitu- 
dinous cases in. which the constitutional 
assurance of equality before the law has 
been. applied. 

52. -The equal protection of. the 
e protection of equal: 
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laws. But laws may classify. And the 
very idea of classification is that of in- 
equality. In tackling this. paradox the 
Court has neither abandoned the demand 
for equality nor denied the legislative 
right to classify. It has taken a middle 
course. It has resolved the contradictory. 
demands of legislative specialization .and 
constitutional generality by a doctrine of 
reasonable classification. See Joseph Tuss- 
man and Jacobus ten Breck, “The Equal 
Protection of the Laws”, 87 California Rev. 
841. Barge , 
53. A reasonable classification is 
one which includes all who are similarly 
situated and none who are not. The ques- 
tion then is: what does the phrase 'simi- 
larly situated’ mean? The answer to the 
question is that we must look beyond the 
classification to the purpose of the law. 
A reasonable classification is one which 
includes all persons who are similarly 
Situated with respect to the purpose of 
the law. The purpose of a law may be 
either the elimination of a public mischief 
or the achievement of some positive pub- 
lic good. . 
54. A classification is under-inclu- 
sive when all who are included in the 
class are tainted with the mischief but 
there are others also tainted whom the 
classification does not include. In other 
words, a Classification is bad as under- 
inclusive when a State benefits or burdens 
persons in a manner that furthers a legi- 
timate purpose but does not confer the 
same benefit or place the same burden 
on others who ‘are similarly situated. A 
classification is over-inclusive when it in- 
cludes not only those who are similarly 
situated with respect to the purpose but 
others who are not so situated as well. In 
other words, this type of classification im- 
poses a burden upon a wider range of 
individuals than are included in the class 
of those attended with mischief at which 
the law aims. Herod ordering the death 
of all male children born on a particular 
day because one of them would some da 
bring about his downfall employed such 
a classification. ` ; 
, 55. The first question, therefore, 
is, whether the exclusion of  establish- 
ments carrying on business or trade and 
employing less than 50 persons makes 
the cl 
is seen that all factories employing 10 or 
20 persons, as the case may be, have 
been included and -that the purpose of 
the law is to get in unpaid accumula- 
tions for the welfare of the labour. Since: 


the classification does not include all. who 
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` cess and of the society whi 


_by the 


May, due US 267 at 


cation under-inclusive, when it ' 
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are similarly situated with respect to the 
purpose of the law, the classification 
might appear, at first blush, to be unrea- 
sonable. -But the Court has recognized 
the very real difficulties under which 
legislatures operate—difficulties arising out 
of both the nature of the legislative pro- 
legislation 
attempts perennially to re-shape—and it 
has refused to strike’ down indiseriminate- 
ly all legislation embodying classificatory 
inequality here under consideration. Mr. 
Justice Holmes, in urging tolerance of 
under-inclusive classifications, stated that 
such legislation should not be disturbed 
ourt unless it can clearly see that 
there is no fair reason for the law which 
would not require with equal force its 
extension to those whom it leaves un- 
touched. See Missouri K. and T. Rly. v. 
. 269. What, 
then, are the fair reasons for non-exten- 
SionP What should a court do when it 
is faced with a law making an under-in- 
clusive classification in areas relating to 
economic and tax matters? Should it, by 
its judgment, force the legislature to 
choose between inaction or perfection ? 
. 96. The legislature cannot be re- 
quired to impose upon administrative 
agencies tasks which cannot be carried 
out.or which must be carried out on a 
large scale at a single stroke. - ` 
_the law presumably hits the evil 
where it is most felt, it is not to be over- 
wn because there are other instances 
to which it might have been applied. 
There is no doctrinaire requirement that 
the legislation should be couched’ in all 
embracing terms.” 
. (See West Coast Hotel Company v. 
Parrish, (1936) 300 US 379 at p. 400. 

57. The piecemeal approach to a 
general problem permitted by under-in- 
clusive classifications, ^ appears justified 
when it is considered that legislative deal- 
ing with such problems is usually an ex- 

erimental matter. It is impossible to tell 

ow successful a particular approach may 
be, what dislocations might occur, what 
evasions. might develop, what new evils 
might be generated in the attempt. Ad- 
ministrative expedients must be forged 
and tested. Legislators, recognizing these 
factors, may wish to pierced cautiously, 
and courts must allow them to do so. (87 
California Rev. 841.) i 

58. Administrative convenience in 
the collection of unpaid accumulations is a 
factor to be taken into account in adjudg- 
ing whether the classification is reason- 
able. A legislation may take one step at 


- confine the restrictions to those 


and civil 


activity would be viewed 
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a time addressing itself to the phase of 
the problem which seems most acute to 
the legislative mind. Therefore, a legis- 
lature might select only one phase of one 
field for application of a remedy. (See 
Two Guys from  Harrison-Allentown v. 
McGinley, (1961) 366 US 582, 592) ` 
.99. It may be remembered that 
Article 14 does not require that every 
regulatory statute apply to all in the same 
business: where size,is an index to thé 
evil at which the law is directed, discri- 
minations between the large and small 
are permissible, and it is also permissible 


- for reform to take one step at a time ad- 


dressing itself to the phase of the prob- 
lem which seems most acute to the legis- 
lative mind. 

. 60. A legislative authority acting 
within its field is not bound to extend its 
regulation to all cases which it might pos- 
sibly reach. The législature is free to 
recognize degrees of harm and it mày 
classes 
of cases where the need seemed to be 
clearest (see Mutual Loan Co. v. Martell, 
(1911) 56 L Ed 175 at p. 180.) . 

01. In short the problem of legis- 
lative classification is a perennial one, 
admitting of no doctrinaire definition. 
Evils in the same field may be of dif- 
ferent dimensions and proportions requir- 
ing different remedies. Or so the legisla- 
ture may think (see Tigner v. Texas, 
(1939) 310 US 141). / 

. 62. | Once an objective is decided 
to be within legislative competence, how- 
ever, the working out of classifications has 


- been only infrequentl impeded by judi- 


cial negatives. The Courts attitude can- 
not be that the state either has to regu- 
late all businesses, or even all related 
businesses, and in the same way, or, not 
at all. An effort to strike at a particular 
economic evil could not be hindered by 
the necessity of ing in its wake a 
train of vexatious, troublesome and ex- 
pensive regulations covering the whole 
range of connected or. similar enterprises. 
63. Laws regulating economic 
or differently from 

laws which touch and concern freedom 
of speech. and religion, voting, procrea- 
tion, rights with respect to criminal 
cedure, etc. The prominence given to 
the equal protection clause in many 
modern opinions and decisions in Ame- 
rica all show that the Court feels less 


constrained to give judicial deference to. 


judgment in the field of human 


legislative 
ivil rights than in that of economic 


respect 
-which equality is sought" (see Cox, "The 


:mic mechanism is hi 


pro- . 


A. I. R. 


regulation and that it is making a vigor- 
ous use of the e protection clause to 
strike down legislative action in the area 
of fundamental human rights (see "Deve- 
lopments-Equal Protection', 82 Harv, Law 
Rev. 1085, at 1127. “Equal Protec- 
tion clause rests upon two largely sub- 
jective judgments: one as to the relative 
invidiousness of particular differentiation 
and the other as to the relative impor- 
tance of the subject with to 


Supreme Court Foreward", 
80 Harv. Law Rev. 91-95.) : 

64. ' The question whether, under 
Article 14, a classification is reasonable 
or unreasonable must, in the ultimate 
analysis depend upon the judicial ap- 
proach to.the problem. The great divide 
in this area lies in the difference between 
emphasizing the actualities or the abstrac- 
tions of legislation. The more complicat- 


1965 Term, 


ed society becomes, the greater the diver- 
sity -of its blems and the more does 
legislation direct itself to the diversities, 


"Statutes are directed to less than 
universal situations. Law reflects distinc- 
tions that exist in fact or at least appear 
to exist in the fad eet of legislators 
— those who have the responsibility for 
making law fit fact. Legislation is es- - 
sentially empiric. It addresses itself to 
the more or less crude outside world and 
not to the neat logical models of the mind. 
Classification is inherent in legislation. 
To recognise marked differences that ex- 
ist in fact is living law; to disregard prac- 
tical differences ànd concentrate on some 
abstract identities is lifeless logic". (See 
the observations of Justice Fran er in 
Morey v. Boud, (1957) 854 US 457, 472). 

65. That the legislation is direct- 
ed to practical problems, that the econo- 
y sensitive and 
complex, that many problems are singular 
and contingent, that laws are not abstract 
propositions and do not relate to abstract 
units and are not to be measured by abs- 
tract etry, that exact wisdom and 
nice ada ion of remedies cannot be re- 
juired, that judgment is largely a pro- 
Bliecy based on meagre and uninterpreted 
experience, should stand as reminder that 
in this area the Court does not take the 
equal protection requirement in a peda- 

ogic manner. (See Joseph Tussman and 
Jacobus ten Breck, “The Equal Protection 
of the laws", 87 California Rev. 841.) 

. 60. In the utilities, tax and econo- 
mic regulation cases, there are good rea- 
sons for judicial self-restraint if not judi- 
cial deference to legislative judgment. . 
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The legislature after all has the affirma- 
tive responsibility. The Courts have only 
the power to destroy, not to reconstruct. 
When these are added to the complexity 
of economic regulation, the uncertainty, 
the liability to error, the bewildering con- 
flict of the experts, and the number of 
times the judges have been overruled by 
events—self-limitation can be seen to be 
the path to judicial wisdom and institu- 
: tional prestige and stability. See Joseph 

Tussman and Jacobs ten Breck, “The 

Equal Protéction of the Laws" 37 Califor- 
: nia Rev. 841. 


97. We must be fastidiously care- 
ful to observe the admonition of Mr. Jus- 
tice Brandeis, Mr. Justice Stone and’ Mr. 
Justice Cardozo that we do not “sit as a 
super-legislature " (see their dissenting 
opinion in Colgate v. Harvey, (1985) 296 
US 404 at p. 441) 


68. Let us look at the problem 
here in the light of the above discussion. 
The purpose of the Act is to get unpaid 
accumulations for utilizing them for the 
welfare of labour in E poen The aim 
of any legislature would then be to get 
accumulation from all con- 















instance to large concerns such as facto- 
ries employing large amount of labour 
and with statutory duty to keep Kara 
of wages, paid and unpaid, and the in 
lature has, in fact, brought all factorles, 
whether owned by Government or other- 
wise, within the purview of the defini- 
tion of ‘establishment’, In other words, 


accumulations 
could be easily ascertained, the legisla- 
ture brought the factories within the 
definition of ‘establishment’. It then ad- 
dressed itself to other establishments but 
thought that establishments employing 

an 50 persons need nof be brought 
i the definition ‘as 


of unpaid 
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which the amount of unpaid accumula- 
tions could be ascertained. The affida- 
vit of Mr. Brahmbhatt made it clear that 
unpaid accumulations in these establish- 
ments would be comparatively small. 
The reason why government  establish- 
ments other than factories were not in- 
cluded in the definition is also stated in 
the affidavit of Mr. Brahmabhatt, namely, 
that there were hardly any establish- 
ments run by the Central or State Gov- 
ernment, This statement was not contra- 
dicted by any affidavit in rejoinder. 

69. There remains then the fur- 
ther question whether there was any. 
justification for including tramways and 
motor omnibuses within the purview of, 
the definition. So far as tramways and} 
motor omnibuses are concerned, the legis- | 
lature of Bombay, when it enacted the 
Act in 1958, must have had reason to 
think that unpaid accumulations in these 
concerns would be large as they usually 
employed large amount of labour force 
an at they were bound to keep re 
cords of the wages earned and paid. Sec-| 
tion 2 (ii) (a) of the Payment of Wages 
Act, 1986, before that section was am- 
ended in 1965 so far as it is material 
provided: 


"9. In this Act, unless there is any- 





i. thing repugnant in the subject or con- 


text,— 

(ii) "industrial establishment" means 
any— 
. (a) tramway or motor omnibus ser- 
vice. , i 
Rule 5 of the Bombay Payment of Wages 
Rules, 1937 provided: à 


"o. Register of Wages: A Register 
of Wages shall be maintained in ds 
factory and industrial establishment and 
may be kept in such form as the paymas- 
ter finds convenient but shall include the 
following particulars: 


(a) the gross wages earned by each 
person employed for each wage period; 


(b) all deductions made from those’ 
wages, with an indication in each case of 
the clause of sub-section (2) of Section 7 


under which the deduction is made; 
(c) the wages actually paid to each 
person employed for each wage period.” 
70. The Court must be aware of 
its own remoteness and lack of familiarity 
with local problems. Classification is 
dependent on the egal needs and spe- 
c difficulties of the community. The 


needs and difficulties. of the community 


are constituted out of facts and opinions 


Au 
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beyond the, easy ken of the court. 
(87 California Rev. 3841. It de- 
pends to a great extent upon an assess- 
ment of the local condition of these con- 
cems which the legislature alone was 
competent to make. : 

71. Judicial -deference to legisla- 
ture in instances of economic regulation 
is sometimes explained by the argument 
that rationality of a olassikcation may de- 
pead upon local conditions’ about which 
ocal legislative or administrative body 
would be better informed than a court. 
Consequently lacking the capacity to in- 
form itself fully about the peculiarities 
of a particular - local situation, a court 
should hesitate to dub the legislative 
classification irrational (see Carmichael v. 
Southern Coal and Coke Co., (1938) 301 
US 495.) Tax Laws, for example, may 
respond closely to local needs and court’s 
familiarity with these needs is likely to be 
limited. 

72. | Mr. S. T. Desai for the ap- 
pellants argued that, if “it is held that the 
inclusion of tramways and motor omni- 
buses in the category of ‘establishment’ is 
bad, the legislative intention to include 
factories and ‘establishments employing 
more than 50 persons should not be 
thwarted by striking down the whole de- 
finition. He said that the doctrine of 
severability can be applied and that esta- 
blishments running tramways and motor 
omnibuses can be excluded from the defi- 
nition without in the least sacrificing the 
legislative intention. ae 

,78. -In Skinner v. State of Okla- 
. homa ex rel Williamson, (1941) 316 US 
: 585, a statute providing for sterilization 
of. habitual criminals excluded embezzlers 
and certain other criminals from its cove- 
: rage. The Supreme Court found that the 
statutory classification -denied equal pro- 
tection and remanded the case to the 
State Court to determine whether the 
sterilization provisions should be either 
invalidated or made to cover all habitual 
criminals. Without elaboration, the State 


Court held the entire statute unconstitu- ` 


. tional, declining to use the severability 
clause to remove the exception that 
credited the discrimination. In Skin- 
ners case the exception may have 
suggested a particular legislative in- 
tent that one class should not be cover- 
ed even if the result was that none would 
be. But there is no necessary reason for 
choosing the intent to exclude one group 
over the intent to include another. Courts 
may reason that without legislation none 
would be covered, and that invalidating 


ALR .- 
the exemption therefore amounts to ille- . 
gitimate judicial legislation over the re- | 
maining class not previously covered. 
The conclusion, then, is to invalidate the . 
whole statute, no matter how narrow the 
exemption had been. The reluctance to 
extend legislation may be particularly 
eat if a statute defining a crime is be- 
ore a court, since extension would make ` 
behaviour criminal that had not been so . 
before. But the consequences of invali- ` 
dation will be unacceptable if the legis- 
lation is necessary to an important publie 


‘Purpose. For example, a statute requiring 


censing of all doctors except those from 
a certain school could be found to deny : 
equal protection, but a court should be 
hesitant to choose invalidation of licens- 
ing as an appropriate remedy. Though 
the test is imprecise, a court must weigh: 
the general interest in retaining the sta- 
tute against the court's own reluctance to 
extend legislation to those not previously- 
covered. Such an inq may lead a 
court into examination of legislative pur- 
pose, the overall statutory scheme, statu- 
tory arrangements in connected fields and 
the needs of the public (see “Develop- 
ments-Equal Protection," 82 Harv. Law- 
Rev. 1065, at pp. 1186-7). 
74. This Court has, without arti- 
culating any reason, applied the doctrine 
of severability by deleting the offending, 
clause which made classification unrea- 
sonable (see Jalan Trading Co. v. Maz- 
door Union, (1967) 1 SCR 15 = (AIR 
1967 SC 691) and  Anandji and Co. v. | 
S. T. C., (1968) 1 SCR 661 = (AIR: 1968 
SC 565). i i l 


75. Whether a court can remove 
the unreasonableness of a classification 
when it is under-inclusive by extending 
the ambit of the legislation to cover the 
class omitted to be included, or, by ap- 
plying the doctrine of severability delete 
8 clause which makes a classification. over- 
inclusive are matters on which it is not 
necessary to express any final opinion as 
we have held that the inclusion of tram- 
way and motor omnibus service in the] : 
definition of ‘establishment’. did not make|- 


the classification unreasonable having re-i. ` 


gard to the purpose of the legislation. 


76. In the result, we hold that 
the impugned sections are valid and allow 
the appeals with costs. Hearing fee one 


set. - 
i Appeal allowed. 
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Index Note:— (A) Constitution of 
India, Art. 311 — Reversion from officiat- 
ing post to substantive post — No asper- 


ed. 

Brief Note:— (A) Officiating and tem- 
porary Government servants are also en- 
titled to the protection of Article 311 as 
permanent Government servants if the 
Government takes action against them by 
meting. out one of the punishments, i. e. 
dismissal, removal or reduction in rank. 
..Appointment to a post on an officiating 
basis is, from the nature of employment, 
itself of a transitory character and in the 
absence of any contract or specific rule 
regulating the conditions of service to the 
. contrary, the implied term of such an 
appointment is that it is terminable at 
any time. The Government servant so 
appointed acquires no right to the post. 
But if the order entails or provides for 
forfeiture of his pay or allowance or the 
loss of his seniority in the substantive 


rank or the stoppage or postponement of. 


his ‘future chances of promotion, then 
that circumstance may indicate 
though, in form, the Government had pur- 
ported to exercise its undoubted: right to 
terminate the employment, in truth and 
reality, the termination was by way of 
penalty. Held, in the fact of the case 


that no aspersion was cast in the order: 


and there was no reduction in,rank and 
consequently Art. 311 was not attracted. 
AIR 1971 All 875 (FB), Affirmed. 


(Paras 8, 9) 


Further, if the right exists in the Gov- 


ernment to revert a person from officiating ` 


post to substantive post under a contract 
or a rule the motive operating on the 


mind of the Government is wholly im- 
material. |: ^ (Para 12) 
Cases Referred Chronological Paras 


AIR 1972 SC 1829 = (1972) 3 SCR 660 
= 1972 Lab IC 665, Union of India v. 

. Gajinder Singh 
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State of Bihar v. Shiva Bhikshuk Mishra 
: ; 10 
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R. S. Sial v. State.of U. P. (Khanna J.) ` [Prs. 1-8] 
_ 1971 LIC (N) 1 = (1971) 2 SCR 890, 


:  Parshotam Lal Dhingra v. Union of 
' Indi 


sion cast in order — Article is not attract- . - 


that . 


‘appeal was thereafter 


5 8 
(1971) 2 SCR 191, ` 


^ S. C. 1317 


‘Appar Apar Singh v. State of Punjab 9 
AIR 1969 NSC 2] = (1969) 8 SCC 603, 
` Union of India v. R. S. Dhaba 
AIR 1968 SC 1089 — (1968) 8 SCR 234 

= 1968 Lab IC 1286, State of Punjab 

`v. Sukh Raj Bahadur ` : Hi 
AIR. 1964 SC 1854 = (1964) 5 SCR .190, 

Champaklal v. Union of India 9 

AIR 1958 SC 86 = 1958 SCR 828, 


a . .8, 9 
Judgment of the Court was delivered 


by. ` 

- KHANNA, This appeal by 
special leave is directed against- a Ful 
Bench decision of the ahabad High 
Court whereby petition under Art. 226 
of the Constitution of India filed by the 
appellant was dismissed. 


2. The appellant was appointed 
Traffic Manager in the transport organisa- 
tion of the State of Uttar Pradesh on 21-7- 
1948. The office of Traffic Manager was 
subsequently designated as Assistant Gene- 


: ral Manager and the appellant continued 


to work as such. On 1-12-1955 the appel- 
lant was confirmed as Assistant General 
Manager with effect from April 1, 1955. 
On July 5, 1963 the appellant was ap- 

ointed Officiating General Manager in 

e Gorakhpur region of the Transport 
Department. The appe ent continued to 
officiate as General Manager of Gov- 
emment Roadways still September 7, 
1967 when he was reverted to the post 
of Assistant General Manager. The ap- 
pellant filed writ petition No. 3167 of 1967 
in the Allahabad High Court challenging 
the order of his reversion but the same 
was summarily dismissed by a Division 
Bench of that Court as per order dated 
September 12, 1967. Representation was 
made by the appellant against the order 
of his reversion but the representation too 
was rejected by.the State Government as 
per letter dated October 7, 1968. The 
writ petition which has an rise to this 
Hone ing f e a d qum 
r praying for quas e order 
which he kad baai reverted from the nost 
of Officiating General Manager to that of 
Assistant General Manager’as well as the 
orders whereby 'his representation had 
been rejected. 


8. A number of grounds were set 
out in the petition for assailing the im- 
pugned orders, but at the hearing of the 
appeal only one ground has been pressed 
and it is only that ground with which we 
are concerned. 


According to the appel- 


. Sent 
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lant, the order of his reversion. was by 
way of punishment and as it had been 
made without complying with the re- 
quirements of Article 311 of the Constitu- 
tion, the same was liable to be quashed. 


4. The petition was resisted by the 
State of Uttar Pradesh and the affidavit 
of Shri Bhagwan Sarup Saxena, Deputy 
Secretary to the Government in the Trans- 
port Department was filed in opposition 
to the petition. Objection was taken that 
the, present petition was barred because 
of the dismissal 
On merits it was stated that the appellant 
was merely officiating as a General Mana- 
ger and had no right to that post. Ac- 
cording to the respondent-State, the ap- 
pellant could be reverted to his substan- 
tive post of Assistant General Manager 
without the State taking any disciplinary 
action or Er mp. d any reason. 

When the petition came up for 
hearing before a single. Judge, the learned 
Judge referred the matter to a larger 
Bench. Ultimately, the matter was heard 
by a Full Bench of the High Court. The 
learned Judges held that the paa peti- 
tion was barred because of the dismissal 
of the: appellant's earlier ition. On 
merits also, the learned Judges did. not 
accept the contention advanced on behalf 
of the appellant and held that as he was 
only officiating as General Manager, he 
did not have any lien on that post. The 
reversion was held to be not by way of 
punishment. The Government, in the 
opinion of the High Court, was entitled 
in exercise of the power to revert a per- 
son who was officiating in a higher post. 
' Contention was also raised that the order 
of reversion was violative of the principles 
of natural justice but this contention was 
repelled. In the result the petition of the 
appellant was dismissed. . 

6. In appeal before us Mr. e 
on behalf of the appellant has argued that 
as the previous petition No. 8167 of .1967 
filed by the appellant had been dismissed 
summarily by means of a ^non-speakin 
order, it cannot be-said that the dismiss 
of that petition was on merits. As such, 
according to the learned counsel, the pre- 
tition was not barred because of 
the dismissal of the previous petition. 
The second contention of Mr. Gupte is 
that the reversion of the appellant from 
the post of Officiating General Manager 
to that of Assistant General Mana- 
ger was by way of punishment and 
as the same had been ordered without 

complying with Article 811 of the Consti- 
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of the earlier petition. | 
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tution, the order of reversion was liable 
to be quashed. The above contentions 
have been controverted by Mr. Dikshit 
on behalf of the respondent-State. It is, 
in our opinion, not necessary to go into 
the first contention. of Mr. Gupte because 
we find that the order of reversion of the 
appellant cannot be said to have been 
made by way of punishment. > - 


. 7. ^ The material part of the order 
of reversion reads. as under : 
“OFFICE OF THE TRANSPORT 
COMMISSIONER UTTAR PRADESH 
No. 714/PAVS/87 Dated Lucknow, 
September 7, 1967 
7 ORDER 


In pursuance of Government’s instruc- 
tions contained in Deputy Secretary, 
Transports D. O. letter No. 18060 S/. 
XXXA-10/18/M/59 dated September, 5, 
1967 the following reversions, transfers. . 
and postings are hereby ordered :— in 

fi) Sri R. S. Sial, Officiating -General 
Manager, U. P. Government Roadways, 
Aligarh, is reverted to his substantive post 
of Assistant General Manager, and posted 
at Lucknow as Assistant General Manager 
(Rural) vice Sri V. P. Gupta transferred." 
Perusal of the above order shows that it 
contains no adverse remarks against the ap- 
pellant, nor can it be said that any stigma 
attaches to the appellant because of that: 
order. At the time the above order was 
made the substantive rank of the appel- 
lant was that of Assistant General Mana- : 
ger. The pot of General Manager which - 
was held by the appellant was only in 
an Officiating capacity. The appellant 
had no vested right to retain that post. 
In case the authorities concerned came : 
to the .conclusion that the appellant 
should not be allowed to retain the post 
in which he was officiating, they could 


‘pass an order for his reversion without 


complying with the requirements of Arti- 
cle 811 provided the order was not by 
way of punishment, 

8. Appointment to a post on an 
officiating basis is, from the nature of em- 
ployment, itself of a transitory character 
Edo the absence of any contract or 
specific rule regulating the conditions of 
service to the.contrary, the implied term 
of such an appointment is that it is ter-| 
minable at any time. The Government 
servant so appointed ac unes no. right to 
the post. But if the order entails or pro- 
vides for forfeiture of his pay or allow- 
ance or the loss of his seniority in the 
substantive rank or the stoppage or post- 
ponement of his future chances of promo- 
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tion, then that circumstance may indicate 

at though, in form, the Government had 

urported to exercise its undoubted right. 
to terminate the employment, in truth 
and reality, the termination was by way 
of penalty (see Parshotam Lal Dhingra v. 
Union of India, 1958 SCR 828 = (AIR 
1958 SC 36) and Union of India v. 
Gajindra Singh, (1972) 3 SCR 660 = (1972 
Lab IC 665) ). 


9. Officiating and temporary Go- 
ernment servants are also entitled to the 
protection of Article 811 as permanent 
Government servants if the Government 
takes action against them, by meting out 
one of the punishments, i.e. dismissal, 
removal or reduction in rank (see 1958 
SCR 828 = (AIR 1958 SC 36) (supra); 
Champaklal v. Union of India, (1964) 5 
SCR 190=(AIR 1964 SC 1854) and Appar 
Apar Singh v. State of Punjab, (1971) 2 
SCR 890). co 


10. The test for attracting Arti- 
cle 811 (2) of the Constitution is whe- 
ther the misconduct or negligence is a 
mere motive for the order of reversion or 
termination of service or whether it is the 
very foundation of the order of termina- 
tion of service of the temporary employee. 
The form of the order, however, is not 
conclusive of its true nature. The en- 
tirety of circumstances proreding or at- 
tendant on the impugned order must be 
. examined by the Court and the overrid- 
ing test will always be whether the mis- 


conduct is a mere motive or is the very . 


foundation of the order (see State of 
Bihar v. Shiva Bhikshuk Mishra, (1971) 2 
SCR 191 — (AIR 1971 SC 1011)). 


11. In the case of State of Punjab 
v. Sukh Raj Bahadur, (1968) 8 SCR 234 
= (AIR 1968 SC 1089 = 1968 Lab IC 
1286). this Court enunciated the following 
pop o iiny which have to be borne in- 
mind : 


"(1) The services of a temporary ser- 
vant or a probationer can, be terminated 
under the rules of his employment and 
such termination without anything more 
would not attract the operation of Arti- 
cle 811 of the Constitution. 


(2) The circumstances preceding or 
attendant on the order of termination of 
service have to be examined in each case, 
the motive behind it being immaterial. 


(8) If the order visits the public ser- 
vant with any evil consequences or casts 
an aspersion against his character or in- 
tegrity, it must be considered to be one 
by way of punishment, no matter whe- 
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ther he was a mere probationer or a 
temporary servant. 

(4) An order of termination of service 
in unexceptionable form preceded by an 
enquiry launched by the superior autho- 
rities only to ascertain whether the pub- 
lic servant should be retained in service, 
does not attract the operation of Arti- 
cle 811 of the Constitution. 


(5) If there be a  full-scale depart- 
mental enquiry envisaged by Article 311 
ie. an Enquiry Officer is appointed, a 
charge sheet submitted, explanation called 
for and considered, any order of termina- 
tion of service made thereafter will at- 
tract the operation of the said article." 


12. Keeping in view the principles 
enunciated above, we have looked at the 
facts of the case and are not satisfied 
that the. order of reversion of the appel- 
lant was by way of punishment. It has 
already been mentioned above that no 
aspersion was cast on the appellant in 
the order of reversion and as a result of 
that order no stigma attaches to his name. 
The appellant was merely. officiating in a 
higher post and the impugned order. had 
the effect of reverting him to his substan- 
tive post. The attendant circumstances to 
which our attention has been invited with 
a view to show that the order of reversion 
was by way of punishment are two letters 
dated July 12, 1967: One of those letters 
was addressed by the Deputy Secretary, 
Vigilance Department to the Director of 
vigilance wherein reference was made to 
the report‘of the officers of the Intelli- 
gence and Evaluation Cell. It was re- 
quested that an open enquiry might be 
made into the allegations of involvement 
of the appelant in a matter relating to 
the supply of non-genuine and sub-stan- 
dard motor parts by a Delhi dealer. In 
the other letter addressed to the Secretary 
to Uttar Pradesh Government, Transport 
Department a request was made by the 
Deputy Secretary, Vigilance Department 
that in case the appellant was not con- 
firmed on the post of General Manager, 

be reverted since an enqui 


he might quiry 
made g the CID into the allegations of 


corruption against the appellant had re- 
vealed that there was substance in those 
allegations. The above letters would 
show that the authorities concerned came 
to the conclusion that, pending the hold- 
ing of an open enquiry into the charges of 
corruption against.the appellant, he should 
not be’ allowed to officiate in a higher: 
post. Jt cannot, in our opinion, be infer- 
red therefrom that the reversion of tho 


1820 S. C. 


appellant was by way of punishment. All 
that can be said is that the contemplated 
enquiry into the charges of corruption 
. against the appellant provided the motive 
for the reversion of the appellant. The 
existence of such a motive cannot, in our 
opinion, vitiate the order for the rever- 
sion of the appellant. It may be taken 
to be well settled that even though mis- 
conduct, negligence, inefficiency- or other 
disqualifications may be the motive or the 
inducing factor which influences the Gov- 
ernment to take action under the express 
or implied terms of the contract of em- 
|ployment or under the statutory rule, 


nevertheless if a right exists, under the. 


contract or the rules to terminate the ser- 
vices the motive operating on the mind 
of the Government. is wholly immaterial 
(see Union of India v. R. $. Dhaba, (1969) 
3 SCC 6083 = (AIR 1969 NSC 21)). The 
same rule would hold good if the order 
assed is not for termination of service 
ut for reversion of a Government servant 
from a higher post to a lower post which 

he holds in a substantive capacity. - 
18. Application was filed durin: 
the pendency of the appeal on behalf o 
the appellant that this 
into account additional documents. These 
documents were in existence at the time 
the appellant filed the petition in the High 
Court. The aoe in the High Court 
remained pending for more than a year. 
We are not impressed by the plea taken 
on b of the appellant that he could 
not trace these documents with due dili- 
gence and has been able to trace them 
now. The documents in question are not 
` of. such a nature as are needed to enable 
us to pronounce this judgment. In the 
circumstances, the application filed by the 
SEDE for taking on record additional 

ocuments in appeal is rejected. 
14. The appeal fails and is dismis- 
sed with costs. : 

Appeal dismissed. 
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Index Note: — (A) Civil P. C. (1908), 
Section 11 — Res judicata — Two suits 
between same parties consolidated and 
tried together — One of the issues not 
common and making subject-matter of 
both suits different — Dismissal. of ap- 
peals arising out. of. earlier suit — Ap- 
peals arising. out of subsequent suit held 
not barred by res judicata. . 


Brief Note:— (A) Some of the part- 
ners of a partnership, which was formed 
to purchase an electrical undertaking fil- . 
ed a suit for declaration that the part- 
nership had been dissolved and for ren- 
dition of accounts. Subsequently M one 
of the partners filed another suit for a 
declaration. that he being the sole licen- 
see, was the exclusive owner of the under- 
taking, and as such he was the only per- 
son who was entitled to receive the en- 
tire price paid or payable by the Gov- 
ernment as pune ae money in respect of 
the assets of the undertaking. Both the 
suits were consolidated and tried together 
and disposed of by a common judgment. 
Appeals arising out of the earlier suit 


Held that the appeals which arose 
out of the subsequent suit. were not barr- 
ed by res judicata. The subject-matter 
of the earlier suit and that of the subse- 
quent suit were entirely different. What- - 
ever might have been the common issues 
between the two suits, one issue whi 
was not common and made the subject- 
matter of both the suits different was 
that whether the plaintif in subsequent 
suit was solely entitled to compensation. 
from the Govt. That issue was not neces- 
sarily confined to the existence or vali- 
dity of the partnership hut as to whe- 
ther the- other parties to the suit had 
contributed to the capital of the firm or 
paid M any amounts which ‘they were 
entitled to recover from out of the com-- 
pensation amount. That was not the sub-. 
ject-matter of earlier suit. (Case law dis- 
cussed.) (Para 8) 
' . Index Note: — (B) Electricity Act 
(1910), Section 9 — Auction-purchase of 
unde g by M a partner of partner- 
ship firm — gnment of licence to M 
— Partnership deed executed and regis- 
tered — All partners contributing pür- 
chase money in proportion to,their shares 
— Revocation of licence by Government 
and purchase of undertaking by it-— 
Whether all the partners or M alone en- 
titled to purchase ET payable by Gov- 
ernment — Partners claim if barred b 
limitation. (X-Ref:— Contract Act (1872), 
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Section 65) — (X-Ref:— Limitation Act 
(1908), Article 62). ME 

Brief Note: — (B) Some. persons 
entered into an oral agreement of part- 
nership to purchase an electrical under- 
taking in the name of M one of the part- 
ners. It was also agreed that the licence 
will be obtained in the name of M alone, 


though each partner had to contribute to’ 


the total purchase-money in proportion 
of their respective shares in the partner- 
ship. Thereafter the electrical undertak- 
ing was sold by the official liquidator on 
15-9-1944 to M and each of the partners 
including M -contributed in proportion to 
their shares. The State Government gave 
its consent to this sale to M and also to 
the assignment of licence to him.  Pay- 
ments to the official liquidator were made 
in three instalments. Before the last ins- 
talment was paid, the oral agreement be- 
tween the partners was incorporated into 
a partnership deed and executed on 10-7- 
1945 and registered under the Registra- 
tion Act. On account of subsequent 
change in partners and their shares new 
partners (including M executed another 
partnership deed on 31-8-1950 and got it 
registered. Some time thereafter Electri- 


cal Inspector intimated M that the part- . 


nership was illegal and void as it con- 
travened the provisions of the Electricity 
Act. On 22-5-1954 P, one of the -part- 


ners, filed a suit for declaration that the . 


partnership had been dissolved and for 
rendition of accounts. During pendency 
of the suit the State Government revoked 
the licence. of M and decided to purchase 


the undertaking on 20-10-1955 and depo- , 


sited on the same day a certain amount 
in. Court as part of the purchase-monev 
payable to the owners of the undertak- 
ing. On 5-11-1956 M instituted a suit for 
a declaration that he being the sole 
licensee, was the exclusive owner of the 
undertaking, and as such he was the only 
person who was entitled to receive the 
entire price paid or payable by the Gov- 
ernment. - car 

Held that M was not entitled solely 
to the whole of the compensation money 
but all those whose names appeared in 
the partnership deed or the legal repre- 
sentatives or assignees of such of them 
who were dead, were otherwise entitled 
to share the compensation money in pro- 
portion to their respective shares as speci- 
fied in the deed. AIR 1967 Pat 191, Re- 
versed. (Para 10) 

There was nothing to suggest that 
the partners knew or were aware that 
their partnership was illegal. The amounts 
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[Pr. 1] 
"were contributed by ali the partners in 
accordance with their shares before the 


ed to M. The illegali- 
covered only after the 
Government issued a. notification dated 
19-5-1955, revoking the licence. None 
of the suits could be said to be barred 
by limitation. In any. case, the -persons 
who have contributed the money to pro- 
vide the capital < for the undertaking 
were entitled to recover the amounts in 
accordance with their respective shares. 
That relief was not dependent upon the 
validity of the pirtaershi 

or of 1950. The arrangement between 
the partners and the licensee did not at- 
tract sub-sections (2) and (8) of Section 9 
of the Act. Owning-of the properties by 
the Corporation was not in contravention 


licence was assi 
ty, if any, was 


of any of the provisions of the Act. The 


agreement, therefore was not void. ` AIR 
1967 Pat 19], Reversed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1181 = (1978) 1 SCR 08, 

Ramagya Prasad v. Murli Prasad 5 


AIR 1966 SC 1832 = (1966) 8 SCR 300,. 


Sheodhan Singh v. Mst. Daryao Kun- 


war E . 7 

AIR 1955 Hyd 69 .— ILR (1955) Hyd 101 

M v u Lal v. Deccan Bankiug 
t 


; : 9. 
‘AIR 1953 SC 419 = 1950 SCR 754, Nar- 
ankar 


hari.v. Sh. 7 
AIR 1927 Lah 289 — ILR 8 Lah 384 (FB), 
Mt. Lachhmi v. Mt. Bhulli 7 
AIR 1922 PC 408 — 50 Ind App 69, Har- 
nath Kaur v. Indar Bahadur Singh — 9 


The Judgment of the Court was Ueli- 
vered by 


JAGANMOHAN REDDY, J.:— These 
appeals are by certificate against the 


judgment of the Patna High Court which 


reversed the judgment and decree of the 
Trial Court in Title Suit No. 94 of 1956 
filed by the first respondent Murli Pra- 
Sad. A brief history of this case will be 
necessary for understanding the several 
contentions urged before us. One Mahen- 
dra Prasad obtained a licence for electri- 
fication of the Chhapra town which was 
p to him in 1932. The licence was 

ereafter assigned to Janardhan Prasad 
Varma after the death of his father 
Mahendra Prasad in 1986. This licence 
was subsequently ^ assigned to the 
Chhapra Electric Supply mpan 
which, however, went into voluntary 
Higiene in 1944. It was decided to 
sell the electricity undertaking by pub- 
lic auction and assign the licence to the 


ip either of 1945- 


Ltd., - 
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purchaser with the previous sanction of 
the Government, In pursuance of this 
decision, the liquidator invited bidders 
for asing the electricity concern. 
But before the date of public auction, it 
is alleged that five persons, 
Ayodhya Prasad, Murli Prasad Respondent 
No. 1, Parasnath. Prasad, Gurbharan 
. Shah and Nandkishore Prasad entered in- 
to an oral agreement of partnership to 
purchase the electrical undertaking in the 
name of Murli Prasad, the share of Ayo- 
dhya was 8 annas, that of Murli Prasad 
4 annas, Parasnath Prasad had 2 annas 
and. Gurbharan Shah and Nandkishore 
Prasad had one anna each. It was also 
agreed that the licence wil be obtained 
in the name Murli Prasad ‘alone, 
though each partner had to contribute. to 
the total purchase money in proportion 
of their respective shares in the partner- 
ship. Thereafter the electrical under- 


to Muri 
Prasad as his was the highest bid 
of Rs. 4,10,000/- Thereafter each of the 

artners including Murli Prasad contri- 
buted in proportion to their respective 
shares in the partnership to make up the 
total sum of Rs. 4,10,000/- Payments 
to the official liquidator were made in 
three instalments. ' It also appears that 
before the last instalment of Rs. 2,50,000/- 
was paid on foly 18, 1945, the oral agree- 
ment entered into between. the partners 
was incorporated into a partnership deed 


executed on Tuy 10, 1945 and registered 


under the Indian Registration Act: (Exhi- 
bit 'G). Each of the partners had paid 
the following sums in accordance. with 
their respective shares and in this man- 
ner all of them contributed Rs. 4,10,000/- 
towards the purchase money paid to the 
liquidator: Ajodhya 
Rs. 2,05,000/-; Murli Prasad — Rupees 
1,02,500/-; Parasnath Prasad — Rupees 
51,250/-; Gurbharan Shah Rs, 25,625/- 
- and Nandkishore Prasad — Rs. 25,625/-. 
- Nandkishore Prasad, however, retired 
from the partnership with the consent of 
all the partners and his one anna share 
was taken over’ by Gurbharan Shah. It 
also appears that in 1950 a further sum 
of Rs. 1,50,000/- was urgently required for 
taking delivery of some new plant and 
machinery which had arrived at the 
Chhapra Railway Station. Murli Prasad 
and Parasnath Prasad expressed their in- 
ability to contribute the sum of Rupees 
1,50,000/- in proportion to their shares, 
so this amount was also paid by Aiodhya 
Prasad Gupta to whom Murli Prasad and 
: ^N 
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namély,. 


Prasad Gupta —: 


A.I. R. ` 


Parasnath Prasad sold one anna share 
each out of their respective shares. Thus, 
the share of Ajodhya Prasad increased to 
10 annas while that of Murli Prasad and 
Parasnath Prasad reduced to 3 annas and 
one anna respectively. ` Thereafter the 
partners contributed the ‘amount in ac- 
cordance with their respective shares. 

is re-allocation of shares became the 
occasion for execution of a second part- 
nership deed on August 8l, 1950, which 
was aiso registered under the Iudian Re- 
gistration Act: Ext. 9. The partnership 
itself was registered under the Indian 
Partnership Act on May 18, 1958, Ext. ‘C. 
One other fact must also be stated at this 
stage, and that is, Ajodhya Prasad and 
Murli Prasad being as of their res- 
pective joint families, had entered into 
partnership in. that capacity. The 10 
annas share held by Ajodhya Prasad and 
8 annas share held by Murli Prasad were 
divided among the members of their res- 
pective joint families. The share of Murli 
Prasad was divided between . himself, 
Dharnidhar Prasad each having one anna 
share, while the sons of Murli Prasad and 
Dharnidhar Prasad, namely, Chandresh- 
war Prasad Gupta and Kamleshwar Pra- 
sad Gupta had each 6 pies share, Simi- 
larly, Ajodhya Prasad and his brother 
Ram Sharan Shah got 8 annas 9 pies each 
while the two sons of Ram Sharan Shah, 
Brahmadev Prasad Gupta and Ramagya 
Prasad Gupta had respectively 1 anna 
8 pies. There was no change in the shares 
of the two remaining partners Parasnath 
Prasad and Gurbharan Shah. who held 
oat anna and two annas share respecti- 
vely, : 


2. It appears that some time. after 
this revised partnership was registered, 
the Electrical Inspector, Government of 
Bihar, addressed a letter to Murli Prasad 
in which he stated that the partnership 
was illegal and void as it contravened ihe 
provisions of the Indian Electricity Act 
and that, therefore, the Government did 
not recognise the partnership. The Gov- 
ernment ultimately cancelled the licence. 
It is alleged that all this was due to the 
manipulations of Murli Prasad who, tak- 
ing advantage of the letter, of the Elec- 
trical T, tried to take forcible 
possession and wanted to dispossess the ~ 
managing partner of the electrical under- 
taking. attempt gave rise to pro- 
ceedings under Section 144 of the Code 
of Criminal Procedure, which, however, 
were decided on April 14, 1054, in favour 
of Ramagya Prasad Gupta and the other 
partners. Thereafter it is alleged that 
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Muri Prasad got Parasnath Prasad a 

artner and son-in-law of Murli Prasad’s 
‘brother to institute Title Suit No. 68 of 
1954, on May 28, 1954. This suit was 
for a declaration that the partnership had 


been dissolved by service of notice on ` 


the partners and for rendition of accounts 
by Ramagya Prasad Gupta principally 
‘and by other partners. During the pen- 
dency of the suit, as stated earlier, the 
Government of Bihar acting under Sec- 
tion 4 (I) of the Indian Electricity Act, 
1910 hereinafter referred to as ‘the Act 
— revoked the licence of Murli + Prasad 
with the result that according to Section 
5 (1) (a) of the Act all powers and liabi- 
lities of the licensee stood determined. 
Parasnath Prasad the plaintiff in that suit 

rayed for appointment of the Additional 


istrict Magistrate, Chhapra, as receiver. . 


The Court granted his prayer and the 
Receiver in due course took over the 
electrical concern from Murli Prasad and 
Ramagya Prasad. 

8. After the Receiver had taken, 
possession, the Government decided to 

chase the undertaking on October 90, 
1955 and deposited on the same day a 
sum of Hs. 8,00,000/- in the Court as part 
of the purchase nonoy pure to the 
owners of the undertaking. Murli Prasad 
thereafter filed a Title Suit No. 94 of 
1956 on November 5, 1956, for a declara- 
tion that he being the sole licensee, was 
the exclusive owner of the undertaking, 
and as such he was the only person who 
was entitled to receive the entire price 
paid or payable by the Government in 
respect of the assets of the Chhapra Elec- 
tric Supply Works. In this suit Murli 
Prasad had averred that it was he and he 
alone who had paid the entire auction 


money for the purchase of the undertaking ' 


on July 18, 1945 and thereafter he be- 
came the sole licencee in charge of the 
undertaking and that Ramagya Prasad 
Gupta was a mere employee. and servant 
under him. The partnership was also 
characterised as illegal and void. Both 
the Title Suits No. 68/54 filed by Paras- 
nath Prasad and No. 94/56 filed by Murli 
Prasad were consolidated. It may also 
be mentioned that Nandkishore Prasad 
who was the original partner and who 


had retired from. the partnership and. 


-whose share had been taken over by 
Gurbharan Shah also filed a Suit No. 113/ 
57 on September 21, 1957 for a declara- 
tion that he was still a' partner and has 
l anna share. This suit was transferred 
to the Court where the other two title 
suits were being tried. All the three 


Remapya Prasad v. Murli Prasad (J. Reddy J) — [Pre. 24] 


the tri 


_ passed in Civil Appeal 


8. C. 1823 
suits were tbereaftev — consolidated and 


tried together. They were also disposed 
of by a common dated Febra- 
ary 10, 1959 passed by the 5th Addition: 


Subordinate fudge, apra. 

4. The trial Cour? decreed Paras- 
nath Prasad's Title Suit No. 68/54 and 
dismissed Murli Prasad's Title Suit No. 
94/56 and Nandkishore Prasad's Title Suit 
No. 113/57. Murli Prasad filed First Ap- 

eal No. 160/59 against the judgment and 
Ro of the trial Court in his Title Suit 
No.,94/58 and First Appeal No, 161/59 
against the judgment and decree of the 
trial Court passed in Title Suit No. 68/54. 
Nandkishore Prasad filed a First Appeal 
No. 154/59 against the decree in his title 
Suit No. 118/57 but later he withdrew it 
and accordingly it was dismissed for non- 
rosecution. ‘The remaining two appeals 
ed by Murli Prasad were heard together 
and were disposed of by a common judg- 
ment by which the High Court reversed 
al Court’s judgment and decree in’ 

Title Suit No. 94/56 by granting a Aec- 
laration to Murli Prasad as prayed for 
that he alone was entitled to the entire 
money. deposited or to- be deposited by 
the State of Bihar as price for the assets 
chased by them. This decision was 
ased on‘ the view that the partnership 
contravened the provisions of the Act 
and was accordingly illegal and void. 
Against this decision of the High Court, 
Ramagya Prasad G one of the res- 
ondents in the two First Appeals before 
e High Court filed two appease in this 
Court, namely Civil Appeal ' No. 1710/67 
against the judgment and decree of the 
Court passed in First Appeal No. 
160/59 which arose out of Title Suit No. 
94/58 and Civil Appeal No. 1711/67 
against the judgment and decree passed 
by the High Court in First Appeal No. 
161/59 which arose out of Title Suit No. 
68/54. Brahmadeo Prasad, another part- 
ner who was a defendant in both the 
Title Suits Nos. 68/54 and 94/56 and one 
‘of the respondents in the two appeals, 


- namely, First Appeal Nos. 160-161/59 in 


the High Court, preferred an appeal, 
namely, Civil Appeal No. 1986/68 against 
the jadgment of the High Court in First 
Appeal No. 160/59 in respect of Title Suit 
No. 94/56 and Civil Appeal No. 1985/68 
. o. 161/59 in res- 
ct of Title Suit No. 68/54. It may here - 
e stated that in the Title Suit No. 68/54 
filed by Parasnath Prasad for dissolution 
EDD and rendition of accounts, 
Kuldip Narain, Jagdish Narain and Kedar 
Nath Sah applied for and were added as 
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, defendants 12, 13 and 14 on the ground 
that they as members of the joint family 
of Parasnath Prasad skould be parties 
to the: suit, "Accordingly, they were also 
parties in the High Court appeals as well 
as in the Supreme Court appeals 
Nos. 1711/07 and 1985/08 arising out of 
Title Suit No. 68/55. It may er be 
mentioned that these  interveners were 
. not parties either in the Title Suit No. 94/ 
56 or in the First Appeal arising there- 


from, or in-the appeals before this Court, ` 


namely, Civil Appeals No: 1710/67 and 
No. 1986/68 which are the two appeals 
before us. Before these four appeals 


^" eame up for hearing, Jagdish Narain one 


of the interveners/defendants, namely, de- 
fendant No. 18 and who was a respon- 
dent in Civil Appeals Nos. 1711/67 .and 
1985/68 died. His legal representatives 
were not brought on record and conse- 
quently these two. appeals were said to 
have abated as a whole and were dis- 
missed on that account, 

5. | At the very threshold it was 
sought to be contended that the appeals 
only abated as against Jagdish Narain for 


not bringing his legal representatives on' 


record but not as a whole. This ques- 


tion was considered by this Court in: 


Ramagya Prasad Gupta v. Murli Prasad, 


1978) 1 SCR 68 = (AIR 1972 SC 1181). 
ae) ma : '. and (2) Legality and validity o 


where by a majority, Vaidialingam, an 
Palekar, JJ., Mathew, J., dissenting, held 
that the appeal could not be proceeded 
with and must be dism 
concerned with the reasoning for the dis- 
missal, except to say that the question 
whether these two appeals would also 
abate seems to have been considered by 


this Court, because they observed at p.. 
68: 


' "We are not concerned with those 
two appeals at this stage because Jagdish 


Narain had not been made a party to the: 


Original Suit filed by Murli Prasad. nor 
had he applied to be made a party. Con- 
ape) Jagdish Narain does not and 

id not figure in the appeals from the 
decree passed in Suit No. 94/56.” 

. 6. At the hearing, a preliminary 
objection has been raised by the learned 
Advocate for the respondents that hav- 
ing regard to the abatement and dismis- 
"i of Civil Appeals Nos. 1711 of 1907 


and 1985 of 1968 which arose out of. 


Title Suit No. 68/54, the present two ap- 
peals are barred under Section 11 of the 
. Code of Civil Procedure and/or on the 

eneral principles of res judicata and 
should be dismissed. It is contended that 
the existence of a valid partnership was 
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a ground of attack in Title Suit No. 68/54 
and the ground of. defence in Title Suit 
No. 94/56 and, therefore, that question . 
was directly and substantially in issue in- 
both the suits; (2) that the parties in the 
two suits were also the same; at any rate 
the parties in the present suit No. 94/56 


who will be affected are the same. The 
learned Advocate for the ndents 
therefore contends. that -the trial of the 


suits being by the same court, the two 
other. conditions necessary for a.bar . of 
res judicata, namely, the subject-matter 
of the two suits and the parties bang 
the: same, are fully satisfied. The appel- 
lant?’ Advocate, however, ` controverts 
these contentions and submits that not 
oy is the subject-matter in dispute in > 
Title Suit No. 68 of 54 different from 
the subject-matter. of title in Suit No. 94 
of 56; but the parties in Title Suit No. 
68 of 54 are not the same as those in 
Title Suit No. 94 of 56, inasmuch as de- ` 
fendants Nos. 12, 18 and 14 who were 
parties in Title Suit No. 68 of 1954 were - 
not parties in Title Suit No. 94 of 1956. - 
It is contended that in the former suit, 
which was instituted during the subsis- 
tence of both electricity licence and elec- 
trical undertaking, the subject-matter was 
limited to a consideration of; (1) Exis- 
tence of a legal and valid partnership: 
: ‘the notice 
of dissolution of partnership alleged to 
ave been' served prior to the suit; and 
(8) the liability of Ramagya Prasad Gupta: 
Or:other partners to render accounts to 
the plaintif. In other words, it was a 
Simple suit for rendition of accounts, for 
dissolution and for such sum of money 
as might be due to the plaintiff in that 
suit. The suit out of which these two 


appeals arise having been filed a year and 
'a half thereafter was not. concerned. with 


any of the questions because by -that 
time the subject-matter of the partnership 
having disappeared by the cancellation 
of the licence of Murli Prasad and by 
the purchase of the undertaking by the 
Government under Section 7 (a) of the 
Act, the only question was whether Murli 
Prasad is entitled to the entire money de- 
posited in Court and to: be deposited 
thereafter by the Government or whether 
the persons who were erstwhile partners 
and who had contributed the capital 
could have a claim to that money in ac- > 
cordance with their Shares. As the sub- 
ject-matter of the two suits was different, 
it is contended that the appeals are nei- 
ther barred by Section 11: nor by any 


other principle of res judicata. 
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7. At the hearing a great many 
authorities were cited and certain broad 
propositions were sought to be can- 
vassed, as for instance, the principle 
that when there are two suits which 
have been tried together and disposed of 
by a common judgment and two appeals 
are taken therefrom, the judgment appeal- 
ed against ceases to be res duke even 
if one of the appeals is dismissed ° on 
the ground of limitation or otherwise 
because the yery popom which is 
sought to be pleaded in bar, is still sub- 
judice. In support of this proposition, 
the view expressed by the Lahore Higt 
Court Full Bench in Lachhmi v. Bh 
ILR 8 Lah 884 — (AIR 1927 Lah 289 
FB) has been cited and it was submitted 
that this view was approved by this 
Court in Narhari v. Shankar, 1950 SCR 
754 = e 1953 SC 419) which it is 
submitted, has been followed in various 
decisions of the different High Courts. 
As against this view, it is claimed that 
this Court subsequently in Sheodan Singh 


v. Mst. Darvao Kunwar, (1966) 3 SCR. 


300 = (AIR 1966 SC 1332) took a dif- 
ferent view, but according to the learn- 
ed Advocate for the appellants, this case 
did not consider the correctness: either 
of Narhari’s decision or of the Lahore 
Full Bench case in Lachhmi v. Bhulli. 
In a case where a -suit or an appeal is 
said. to be barred by res judicata, the 
question would arise whether that bar is 
by virtue of Section 11 of the Code of 
Civil Procedure, or de hors that section 
by the general principles of res judicata, 
and if Section 1l is applicable whether it 
applies to suits only and not to appeals, 
and if to suits only, whether the gene- 
ral principles of res judicata apply to ap- 
post Where two suits having common 
issues are either by consent of the parties 
or by order of the Court tried together, 
the evidence being written in.one record 
and both suits-disposed of .by a single 
judgment, the question would arise as to 
whether there have been two distinct 
and independent trials, Tek Chand, J., 
who delivered the majority judgment of 
the Full Bench in Lachhmi's case gave 
the answer at page 400 thus: 

_“There has been, in substance as well 
in form, but one trial and one verdict, and, 
I venture to think, it will be a travesty 
of justice to stifle the hearing of the ap- 
peal against such a judgment .on the 
ground that the findings contained in it 
operate as res judicata. In such a case 
there can be no question of the success- 
ful party being “vexed twice” over the 


- haris case what 


Ramagya Prasad v. Murli Prasad (W Reddy J.)  [Prs. 7-8] S. C. 1825 


same matter, nor does the hearing of tne 
appeal in any way militate against any rwie 
of public. policy, which requires that 
there must be an end of litigation, There 
is not only nothing here to attract tne. 
aid ui underlying the rule of res judi- 
ta, but, on the other hand, it seems to 
me that the acceptance of such a plea in 
such circumstances would strike at the 
very root of the basic conception of the 


.doctrine which requires that a party must 


have at least one fair trial of the issue 
resulting in a decision by the Court of 
ultimate appeal as allowed by the law 
for the time being m force.” 

The test suggested by the learned Judge 
at p. 401 was “whether the judge has ap- 
plied his mind 'to-the decision of the 
issue involved in the two suits twice or 
whether there has been in reality but one 
trial, one finding and one decision". Ac- 
cording to him, the determining factor is 


‘not the decree but the decision in the 


matter in controversy. ; 

8. It is clear that where a suit 
has been tried and finally decided on the 
merits, if the defeated party wishes in 


another suit between the same parties re- 


lating to the same property to have the 


same questions re-agitated, he cannot be 
allowed to do so, because his cause of 
action has passed into a judgment, and 


the matter has become res judicata. Even 
where two appeals have been taken from 
the same judgment by two different par- 
ties to which all others are parties either 
as appellants or respondents and one of 
the appeals is dismissed either on merits 
or for any other reason, it has been held 
by some of the High Courts, but we ex- 
press no opinion thereon, that the other 
appeal has.also to be dismissed, because 
it is barred by the prihciples of res judi- 
cata as otherwise there will be conflict 
in the decrees. In the Lahore decision 
there were two cross suits about the same 
subject-matter filed simultaneously be- 
tween the same parties and two decrees 
were prepared An appeal being filed in 
respect of one decree and not in respect 
of the other, the question was whether 
the non-filing of the appeal against that 
decree creates an estoppel against the 
hearing of the other appeal In Nar- 
this Court held was, 
where there has been one tríal, one find- 
ing and one decision, there need not. be 
two appeals even though two decrees 
may have been drawn’ up and conse- 
quently the fact that one of the appeals 
was time barred does not bar the other. 
appeal on the ground of res judicata. In. 
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this case, these questions need not be 
considered. Nor is it relevant to consi- 


^ der whether there is any conflict between 


the decision in this case and Sheodan 
Singh's case. In Sheodan Singh’s case 
two suits were filed in the Court of the 
Civil Judge, one for a declaration of the 
title to the suit. property and the second 
for other reliefs and consequently two 
other suits were filed by the respondents 


in the Munsifs court against the appel- . 


lant claiming joint ownership to the suit 
property and other reliefs. The four 
suits were tried d pie by the Civil 
Judge. Some of the issues were com- 
mou to all the suits and one of the 'com- 
mon issues relating to the title of the 
parties was found in favour. of the res- 
pondent. The Civil Judge dismissed the 
appellant’s title suit, decreed his other 
suit partly, and decreed the two suits of 
the respondent. The appellant filed a 
peals apne the decree in each suit. The 
High Court dismissed the two appeals 
arising out .of the respondent’s suits, one 
as time barred, and the other for failure 
-to apply for translation and printing of 
the record. As the title of the respon- 
dent to the suit property had become final 
on.account of such dismissal, the respon- 
dent prayed for the dismissal of the other 
two appeals also, as the main question 
involved therein was the same. The 
High Court agreed that the appeals were 
barred by res judicata and dismissed 
them. Against these orders of dismissal, 
the appellant filed appeals to this Court 
and contended that — (1) the title to the 
property was not directly and substantial- 
in issue in the respondents suits; (9) 
e Munsifs Court could not e 
title suit filed by the appellant; (8) it 
could not be said that appeals arising 
out of the respondents suits were for- 
mer suits as such the bar of res judicafa 
will be inapplicable: and (4) the two T 
peals which ‘were dismissed—one on the 
ground of limitation and the other on 
e ground: of not printing the records, 
could not be said to be heard and final- 
ly decided. This Court held that the 
High Court was right in dismissing the 
appeals as being barred by res judicata 
inasmuch as the issue as to the title was 
raised in respondents suits and it was 
directly and substantially in issue in those 
suits also and did.arise out of the plead- 
ings of the parties, and further the High 
Courts decision in the two appeals aris- 
ing from the respondent's appeals were. 
undoubtedly earlier and, therefore, the 
condition that there should have been a. 
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decision in a former suit to give rise to 
res judicata in a subsequent suit was sa- 
tisfied in that case. The decision in Nar- 
haris case was distinguished by this 
Court in that case so that it could not . 
be said that that decision was in any way 
in conflict with the decision in Narbaris 
case. In appeals arising out of a subse- 
quent suit and an earlier suit where there 
were common issues, common subject- 
matter and common trial and the appeals 
arising out of the subsequent suit were 
dismissed, a question would arise as to 
whether the appeals from the earlier suit 
which were pending are barred by res 
judicata. A question may also arise where 
the subject-matter is the same and the 


` issues are common in the two suits but 


some of the parties are different in, one 
suit, whether the bar of res judicata would 
operate gast the parties who are com- 
mon. : All these aspects need not be con- 
-sidered in these appeals because, in our 
view, the subject-matter of Title Suit 
No. 68 of 1954 and that of Title Suit No. 
94 of 1956 are entirely different. Even 
if the issues that are common in the two 
suits, and it has been admitted by the 
learned Advocate for the appellants that 
some of the issues might be common to 
both the suits, issues Nos. 4, 9, 12, 13 
and 14 at any rate survive, and 'conse- 
quently the bar of res judicata would not 
apply. The issues which are said to be 
surviving are as follows: 

^4. Whether the plaintiff of T. S. 
94/56 (was) the sole licensee of the 
Chhapra Electric Súpply Works before it 
was taken over by the State of Bihar? 

_ 9. Is plaintif of T. S. 94/56 only en- 
titled to compensation from the State of 
Bihar ? : 

12, Is the suit 94/56 barred under 
Section. 42 of Specific Relief Act, estoppel 
and waiver?. 

18. Is the amount of court-fee filed 


-in T. S. 94/56 sufficient ? á 


14. To what relief or reliefs plain- 
tif. of the two suits entitled ?” 
Ignoring Issues 13 and 14 it will be seen 
that Issues 4, 9 and 12 are confined only 
to Suit No. 94 of 1956 in which respon- 
dent No. 1 is seeking to have himself dee- 
lared as the sole licensee and entitled to 
the entire amount of com ation on the 
pon that he ‘and he alone has contri- 
uted to the capital; that the defendants 
in that suit were not his partners but ser- 
vants and such a suit is not barred under 
Section 42 of the Specific Relief Act on 
the ground of estoppel and. waiver be- 


à 
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cause of his conduct and admissions. As 
we have seen, Title Suit No. 63 of 1954 
postulates the existence of a partnership 
in which the first respondent is a part- 
ner, and for dissolution of partnership 
and rendition of accounts. Whatever may 
have been the common issues between 
the two suits, one issue which is not 
common and makes the subject-matter of 
both the suits different is that whether 
the plaintiff in Title Suit No. 94 of 1958, 
that is the first respondent in these ap- 
eals, is solely entitled to compensation 
Eon the State of Bihar. This issue is 
ily confined to the existence 





the compensation amount. This was not 


1954.° Even as the learned Advocate con- 


res judicata would arise. The preliminary 
objection is accordingly overruled. 
9. On the merits the appellants’ 
case is unassailable. The case of the first 
respondent that he paid the entire money 
for the purchase of the undertaking is, in 
our view, a dishonest plea. ere is 
ample evidence in the case to establish 
that though Murli Pragad was the high- 
est bidder at the auction at which the 
undertaking was sold to him.and the 
licence was granted to him, there was an 
oral agreement.which preceded the bid- 
ding at the auction whereunder five per- 
sons as stated already, including the ust 
respondent, constituted a partnership. 
They also contributed the capital in pro- 
rtion to their shares. Tho at first 
enied it was subsequently admitted by 
the first respondent as we shall presently 
see. After the bidding of Murli Prasad 
was accepted as already stated, the part- 
ners contributed their shares and there 
was a registered partnership deed.  An- 
other partnership deed was subsequently 
executed and registered after there was 


the subject-matter of Title Suit No. 68 of 


' elusion that the fir 


-we have seen, ha 
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a reshuffling in the partners as well as 
in their respective shares. The definite 
case of the first respondent as set out in. 
para 5 of the plaint is that he had paid 
the entire amount of sale money by July 
18, 1945 and the liquidator granted a re- 
ceipt to the plaintiff for the auction 
money paid to him. In para 8 of the 
laint (Suit No. 94 of 1958) he says that 
Sando who had a coveting eye per- 
suaded him illegally to enter into a part- 
nership with them and the plaintiff being 
misled by them and under a misappre- 
hension entered into a partnership with 
the defendants on July 10, 1945 and the 
same was renewed on August 31, 1950. 
It is, therefore, clear that he does not 
deny the execution of these partnership 
deeds and yet claims that he alone con- 
tributed the amounts for the purchase of 
the undertaking. If he contributed the 
entire amount and the other partners did 
not contribute any amounts, where was 
the question of their persuading him to 
enter into a partnershipP On the very 
face of it, the pleadings belie the case of 
the first respondent. The documentary 
and oral evidence amply supports the con- 
st respondent has put 
forward a false claim and has not hesi- 
tated to suppress the truth which, not- 
withstanding his efforts, could not be - 
Suppressed. The first pude passed 
a oe on July 18, 1945, on the date 
when the partnership deed was register- 
ed, in favour of v rs Prasad who, as 
8 annas share in the 
partnership in termis of the oral agree- 
ment which was incorporated in the 
partnership agreement of July 18, 1945. 
The half share of the capital of Rupees 
4,10,000/- which Ajodhya Prasad had to 
pay was Rs. 2,05,000/-. This is exactly the 
amount that he paid to the first respon: 
dent, who passed a receipt in his favour, 
Ext. F-1. In the receipt Murli Prasad 
Says that he had previously received 
Rs. 1,000 out of Rs. 2,05,000 being the 
the proportionate 8 annas share out of 
Rs. 410,000 from Babu Ajodhya Prasad 
and the remaining amount of Rs. 2,04,000 
was being paid by a cheque No. 84463 
wn upon the Central Bank, dated 
July 18, 1945 from the said Babu Saheb. 
amount was debited to the Bank 
account of Ajodhya Prasad and credited 
to the Bank account of Murli Prasad. 
Exhibit M — Ledger Account of M/s 
Ajodhya Prasad Gupta & Co. in the Cen- ` 
tral Ba Chhapra, shows that on July 
14, 1945 Rs. 2,04,000 was debited to him 
on account of cheque No. 84468 drawn 


7828 S. C. [Pr. 8]  Ramagya Prasad v. Murli Prasad (J. Reddy J.)' 


iu favour of Babu Murli Prasad the num- 
.ber of which tallies with thc number 
mentioned in the receipt Ext. F-1. Simi- 
‘larly, Ext. M-1, Ledger Account of Murli 
Prasad in the Central Bank, Chhapra, 
shows that on July 14, 1945 a sum of 
Rs. 2,04,000/- was paid into the account 
by cheque and credited to his account. 
In his evidence Murli Prasad denies in 
examination-in-chief that there was a 
completed agreement before the auction 
sale between Ajodhya Prasad, Parasnath, 
"Nandkishore Prasad and himself — each 
representing their respective families to 
enter into a partnership and that he had 
not purchased at the auction on behalf 
of the partners or 
- other person, but had purchased it at 
.the auction for himself alone. .He also 
denies that the licence was obtained in 
his name with their consent or the trans- 
fer of the licence in his favour was secur- 
ed for their benefit. He also denies that 
Ajodhya Prasad paid Rs. 1,000/- for bid- 
ding and denies that  Parasnath Prasad, 
Nandkishore Prasad and Gurbharan Shah 
contributed any sum towards the auction 
purchase. He further A that it is not 
a fact that later on Ajodhya Prasad paid 
him Rs. 2,04,000/-. i 
was fraudulently and illegally induced by 
the rest of the parties to enter into a 
partnership on July 10, 1945 and August 
81, 1950 which are both. invalid and ille- 

al. In cross-examination, he admits that 

e did not have. Rs. 2,00,000/- with him 
at the time but was sure that he could 
arrange for the p money. He, 
however, states that only 4 or 5 months 
after the auction sale he had an idea to 
enter into a partnership by which time 
he had already deposited Rs. 2,05,000/- 
towards the purchase money which he 
did from his personal.fund. He wants 
us to believe that he signed the partner- 
ship déed without readin nor did any 
one read and explain to it im He sign- 
ed it because of his faith in Ajodhya Pra- 
Sad. In cross-examination he admits that 
the intending partners had come to him 
and expressed their intention of having a 
share in the concern. Ajodhya Prasad 
wanted 8 annas share, Parasnath Prasad 
two annas, Gurbharan Shah and Nand- 
kishore Prasad 1 anna share each and 
that he (Murli Prasad) expressea his de- 
sire to have 4 annas share. He also ad- 
mits that it was agreed that each would 
. contribute in proportion to his respective 
share. He further admits that though he 
did not read the partnership deed at that 


- 


on behalf of any: 


case is that he^ 
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time he had got it read subsequently by ~ 
Ganga Prasad, Pleader, and he found that 
the deed embodied all the- terms they 
had. previously agreed to.’ As for the 
second partnership deed, he also admits 
that his share was reduced to three annas 


.from four.annas. Similarly, the share of 


Paras Nath's family was reduced to one 
anna from two annas and that the share 
of the family of Ajodhya Prasad increas- 
ed from 8 annas to 10 annas. What is 
curious.is, he says, that he knew the 
partnership -deed to be illegal but enter- 
ed into it because he got the assurance 
that noting oud happen. He also ad- 
mits that after the account was audited, 
a balance-sheet was prepared and a copy 
of such balance sheet used to be sent to 
each of the partners and the State Gov- 
ernment, another factor which shows that 
the first respondent was fully aware of 


the partnership and the shares of each 


of the partners and that there was noth- 
ing secret or sinister about the agreement 
or partnership. When the partnership ' 
decided to have some new machinery, it 
required Rs. 1,50,000/- to take delivery 
of that machinery. The proceedings of 
the meeting of the partners, Ext. B-l 
dated August 28, 1950, clearly show that 
this. amount was to be jointly collected 
from all the partners. But since some 
of them were not able to get the money,. 


-Babu Parasnath proposed to sell his one 


anna share and retain his one anna share 
only and Murli Prasad, that is respondent 
No. 1 also proposed to dispose of his one 
anna share, out of 4 annas share. These 
two annas were offered to any of the 
partners who was willing and, take in. 
Ajodhya Prasad was agreeable to pur- 
chase these shares and the shares were 
re-constituted and the amount that each 
one had to contribute according to his ` 
share has. been set, out in that document. 


‘The amount of Rs. 1,50,000/- has been 


divided exactly according to the shares’ 
that each of the family has to pay. These 
proceedings, Ext. F-1 was shown to res- 
pondent No. 1 and while he admits his 
signature thereon, he denies that he con- 
sented to these proceedings. Yet he con- 
tradicts himself by saying that there was 
reshuffling of the shares aud because 
money was required for the purchase of 
new machinery, since there was no money 
with him, he gave one anna out of : his 
share; and that since the date the con- 
cem came to his hand till the date 
it passed to the Government there was 
never any profit in it. And yet, the 


learned Advocate for respondent No. 1 
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would have ‘us believe that large sums 
towards profits -were due from Ramagya 
Prasad who was managing the concern. 
It is also clear from the balance-sheet 
which Murli Prasad admitted were being 
sent regularly 
Government, that though the first respon- 
dent was shown as the licensee, he is also 
stated to be a partner. In the certificate 
given by the Chartered Accountant it is 
stated that the amount invested by the 


licensee and his partners are shown in . 


form 8 capital amount against their res- 
pective names and this amount has been 
shown in Ext. X-1 dated 81-12-1949; 


Murli Prasad Rs. 1,02,500/-; Ajodhya Pra- 


sad Rs. 2,05,000/-; Paras Nath Rupees 
51,250 and Gharbharan Shah Rs. 51,250, 
thus making Rs. 4,10,000/-. In each one 
of these balance sheets Murli Prasad has 
been shown as‘partner. It is, therefore, 
idle to suggest that the entire amount 
has been contributed by Murli Prasad 
and that others did not have any connec- 
tion with the partnership. Nor could it 
be said that they had not contributed to- 
wards the capital in accordance with 
their shares. The High Court rather 
strangely either misread the evidence or 
misappreciated it when it held that the 
partnership having not come into exist- 
ence at any time in the eye of law, Murli 
had no advance in his hands on account 
of the partnership; there was no acquisi- 
tion by the, purus of the undertak- 
ing. and the license; and the source from 
which he paid the consideration money 
of the bargain between him and the li- 
quidator would not clothe the creditors 
with the title to the undertaking and the 
licence or to the benefit pf the purchase. 
The money lent by the partners to Murli 
may, of course, be recoverable subject to 
the law of limitation, but not the proper- 
ty acquired with the. money, since no 
fiduciary obligation in the eyes of law 
could arise as between him and the va- 
rious lenders. In this view, it thought 
that the claim of the partners to recover 
the money having regard to Section 65 of 
the Contract Act'and Article 62 of the 
Limitation Act is barred by limitation, be- 
. cause the suit of Paras Nath was filed 
more than 8 years after 18-7-45 by which 
date they were aware of the fact that 
consent of the Government had not been 
obtained to transfer the licence, This 
view of the High Court cannot be sus- 
‘tained. It appears to us that there is 
nothing to suggest that the partners 
knew or were aware that their partner- 
ship was illegal; nor could it be said be- 

. 1974 S. C/84 VII G4 . 


to the partners and the. 


- partnership. If 
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cause at the time when they entered into 
the agreement of partnership, this is 
clearly established, as no licence had 
been granted to. Murli Prasad. The 
amounts were contributed by all the 
artners in accordance with their shares 
belor the licence was assigned to Murli 
Prasad. Even on the admission of the 
first respondent, on behalf of the part- 
nership balance-sheets were being pre- 
pared and they were being forwarded not 
only to the partners but to the Govern- 
ment also. If so, the Government as 
well as the Electrical Inspector, as is evi- 
dent from several letters Exts. D-4, D-6, 
D-10, D-12, .D-80, D-82, D-44, D-45, 
C-8/1 and C-4/1, were made aware of the 
they did not take notice 
it was not the fault of the partmers nor 
does it show that there was anything 
secret in that partnership. The openness 
-with which the entire business was run 
clearly establishes that the partners at 
any rate were not aware of the illegality. 
It may be true that under the Act permis- 
sion may be necessary to obtain acens 
or to have a licence assigned to a part- 
nership, but there is nothing in the Elec- 
‘tricity Act to warrant the submission that 
because no permission was taken for as- 
signment of the licence in the name of 
the partnership, the claims of the part- 
ners against each other cannot be adju- 
dicated upon, and that the partners will 
have no rights in the assets held by the 
partnership. Curiously, the High Court, 
when the above exhibits were brought to 
its notice, tried to get over it by saying 
that the words “we” and "us" which have 
been used in Ext. D-6 do not by them- 
selves indicate partnership and that they 
were apparently used for the Chhapra 
Electric Supply Works. This conclusion 
is unjustified and is against the weiglit of 
evidence in the case. `The illegality, . if 
any, was discovered only after the Gov- 
ernment issued a notification, Ext, F-l 
dated May 19, 1955, revoking the licence. 
It may also be noticed that Title Suit 
No. 94 of 1956 was filed on November 
5, 1956, while the earlier suit No. 68 of 
1954 was filed on May. 22, 1954, even 
before the cancellation of the licence. 
None of these suits can, on any account, 
be said to be barred by limitation. In 
any case, the persons who have contribut- 
ed the money to provide the capital for 
the undertaking are entitled to recover 
the amounts in accordance with their res- 
pecrive shares, This relief is not depen- 
ent upon the validity of the partnership 
either of 1945 or of 1950. The arrange- 
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ment between the partners and the 
licensee does not attract sub-sections rà 
and (8) of S. 9 of the Act which merely 
debar a licensee's association in the busi- 
ness of supplying energy under the same 
licence. Subiseckon (2) inhibits the licen- 
Asee from pus es PE licence or trans- 
ferring his undertaking or any part there- 
of by sale, mortgage etc. without the pre- 
vious consent in writing of the State Gov- 
ernment. Sub-section By makes an agree- 
ment relating to any transaction describ- 
ed in sub-section (2), unless made with 
or subject to the previous consent as 
aforesaid, void. Owning of the pro- 
perties by the Corporation was not 
in contravention’ of any of the pro- 
visions of the 


it is not necessary to decide the question 
whether the carrying on of the business 
of, partnership as an electricity undertak- 
ing, when the licence stood in the name 
of Murli Prasad is invalid. Even if it is 
void, what we have to consider is, as 
pointed out earlier, whether the money 
of the ‘partners which went to purchase 
the electrical undertaking at the auction 
sale and which by virtue of Section 14 of 
the Partnership Act became the assets of 
the partnership, those assets which have 
been converted into money which lias 
been deposed in the Court, can be claim- 
ed by those who had originally con- 
tributed the amount. Section 65 of the 
Contract Act will bird come to the 
rescue of the partners. at section lays 
down that when an agreement is discover- 
ed to be void, or when a contract becomes 
void, any person who has received any 
advantage under such agreement or con- 
tract is bound to restore it, or to make 
compensation for it, to the person from 
whom he received it. A Full Bench of 
the Hyderabad High Court in Budhu Lal 


v. Deccan Banking Co. Ltd., ILR (1955) 
Hyd 69 — (AIR 1955 Hyd 69) (FB) to 
which one us was a party had occa- 


sion to consider the question that where 
money has béen paid under the instru- 
ment which has been held to be void, 
could money paid thereunder be recover- 
. ed. After a review of the case law in 
India, the decision of their Lordships of 
the Privy Council in Harnath Kaur v. 
Indar Bahadur Singh, ATR 1922 PC 408 
and the observations in the 7th Edition 
of Pollock and Mulla’s Indian Contract 
and Specific Relief Act p»: 846-847 to the 
effect that Section 65 of the Indian Con- 
tract Act does not apply to agreements 
which are void under Section 24 by rea- 


Act. The agreement, - 
therefore, is not void. In these appeals . 


uut 


s 
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son of an unlawful consideration or object `` 


and there being no other provision in the, - 
for an un- 


Act under which money paid 

wful purpose may be recovered back, 
an analogy of the English law will be 
the best guide, that Court had held that 
money paid in such circumstances car be 
recovered. The reasonin 
learned authors eve for 
stated in that judgment to be that "if the 
view of the Privy Council is right, name- 
ly, that ‘agreements discovered to be void’ 
apply to all agreements which are ab 
initio void including agreements based on 
unlawful consideration, it-follows that the 
person who has paid money or transferred 
property to another for an illegal purpose 
can recover it back from the instore 
under this section even if the illegal pur- 
pose is carried into execution and 
the transferor and transferee are in pari 
delicto.” In respect of this reasoning the 
Court observed at p. 75: 


“In our opinion, the view of the learn- 
ed authors is neither supported by any 
of the subsequent Privy Council decisions 
nor is it consistent with the natural mean- 
ing to be een to the provisions of Sec- 
tion 65. The section by using the words 
‘when .an agreement is discovered to be 
void’. means nothing more nor less than: 
when the plaintiff comes to know or finds 
out that the agreement is void. The word 
iret Pur: imply the pre-existence 
of somethi 
out and it may be observed that Sec- 
tion 66, Hyderabad Contract Act makes 
the knowledge (ilm) of the agreement 
being void as one of the pre-requisites 


"for restitution and is used in the sense of 


an agreement being discovered to be 
void. 1f knowledge is an essential re- 
quisite.even an agreement ab initio void 


can be discovered to be void subsequent- . 


ly. There may be cases where parties 
enter into an agreement honestly think- 
ing that it is a perfectly legal agreement 
and where one of them sues the other or 
wants the other to act on it, it is then that 


‘he may discover it to be void. There is 


nothing specific in Section 65, Indian Con- 
tract Act or its corresponding section of 
the Hyderabad Contract Act to make it 
inapplicable to such cases.” - 

The above view, which has been -noticed 
in subsequent edition of Pollock’s Book 
(See 9th Edition, p. 463 Note 41), is in 
consonance with authority, equity and 
good reason. After this conclusion it is 
not necessary to consider whether Sec- 
tion 70 of the Contract Act or Sections 38 


g which is subsequently found © 


which the. - 
eir view was . . 


oth ` 
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' and 41 of the Specific Relief Act can be 
_ invoked in aid of the appellants. 


10. On any view of the matter 
hether the agreement was void ab 





We hold that the first respondent Murli 
Prasad is not entitled solely to the whole 
of the compensation money, but that all 
those whose names appear in the partner- 
ship deed of August 31, 1950, or the leg 

representatives or assignees of such o 
them who are dead, are otherwise entitled 


Appeal allowed. 
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Index Note :— (A) Civil P. C. (1908), 
O. 21, R. 90 — Material irregularity in 
conducting sale — What constitutes — 
Inadequacy of price whether sufficient for 
setting aside sale. 

Brief Note :— (A) The 
be sold by Court auction in this case were 
the ae: factory building, plant ‘and 
machinery of the judgment-debtor, a 
drum manufacturing company. The Court 
auction was adjourned on. various occa- 
sions in order to secure a better price. 
On Au 28, 1069 a sale was held and 
the highest bid for land and buildings 
went up to Hs. 5-70 lakhs and for machi- 
nery to Rs. 5.40 lakhs. The decree- 
holder, the Maharashtra State, Finance 


DR/DR/B897/74/DHZ px 


roperties to 
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Corporation, at-the request of the receiver 


. who was in possession of the properties, 


got the properties valued privately by a 
competent valuer who estimated the land 
and buildings to be worth Rs. 10,46,096/- 
and the machinery Rs. 7,02,000, total 


Rs. 17,48,096/-. This was to guide the 
Court to see whether a ssly unjust 
offer was being fobbed off on it. The 


auction held on September 3, 1969, how- 
ever, fetched the highest offer, for the 
two lots of only Rs. 5,65,000/- and 
Rs. 5,00,000/- respectively, in the latter 
case Hs. 40,000/- less than on the previous 


Occasion. After considerable persuasion 
by the Judge, the auction purchaser 
agreed to raise the offer for both lots to- 


gether to a gross sum of Rs. 11,50,000/- 
and making an intelligent guess on the 


; given circumstances the Court approved 


e sale: 


Held (after discussing the principles 
app icable to Court sales) that the Court 
had exercised a conscientious and lively 
discretion in concluding the sale at Rupees 
11.5 lakhs. Mere inadequacy of price 
cannot demolish every Court sale. Here, 
the Court tried its best, time after time, 
to raise the price. Well known industria- 
lists in the public and private sectors 
knew about it and turned up. Offers 
reached a stationary level. Nor could the 
Corporation decree-holder be put of 
indefinitely in recovering its dues on base- 
less pas pip and distant prospects. 
The judgment-debtor himself, by his liti- 
gious exercises, would have contributed 
to the possible buyers being afraid of 
hurdles ahead. After. all, producing 
around Rs, 11.5 lakhs openly to buy an 
industry was not easy even for apparent! 
affluent businessmen. The sale proceed- 
ings had been pending too long and the 
judgment-debtor could. not, even when 
given the opportunity, produce buyers by 
private negotiation. Not even a valuer’s 
report was produced by him. Hence the 
Executing Court had committed no mate- 
rial irregularity in the conduct of the sale 
in accepting the highest offer of the auc- 
tion purchaser on September 3, 1969. 

: jets (Paras 6 to 10) 
Cases Referred: Chronological Paras 


AIR 1970 SC 2087 = (1970) 8 SCR 1, 
Navalkha and Sons v. Ramanya Das 9 
(1966) 1 QB 278, Ward v. James 12 


Judgment of the Court was delivered . 


by 


KRISHNA. DEI :— The appellant 
in this appeal, by certificate, is the auction 
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urchaser whose sale has been set aside 
. by the High Court in reversal of the deci- 

sion of the Executing Court which dismis- 
sed the application of the judgment-debtor 
(first respondent herein) under Order XXI, 
Rule 90, Civil P. C. Although many 
points were urged and considerable time 
. was taken in the arguments, attention was 

principally focussed on one issue which 
` we wil mainly deal with. Of course, a 


brief but sufficient reference will also be. 


made to the other points. 


2. The Maharashtra State Finance 
Corporation (for short "the Corporation") 
plays the role of decree-holder in the pre- 
sent case. It had lent. a sum of Rs: 10 
lakhs to the first respondent, which is a 
drum manufacturing private limited com- 
pany, in May 1961 on the soul by way 
of mortgage of its land, factory buildings, 
plant and machinery situate at Kalwa, 
District Thana. Respondents 2 and 8 had 
guaranteed the repayment of the said loan. 
It is also seen from the facts that in or 
about 1964 the Dena Bank, now a 
nationaliséd institution but not a party to 
these proceedings, had also advanced to 
the first respondent a sum of Rs. 20 lakhs 

presumably on the security. of its plant 
` and machinery and raw meterial stocks, 
althou 
from the record-and is not perhaps very 
relevant for the disposal of this appeal. 
We would only like to make it clear that 
the rights and remedies of the said Bank, 
whatever they are against the appellant or 
the other respondents, are not dealt with 
in this appeal, 7 4 á . g 

3. The first respondent which 
had taken the loan for an industrial pur- 
pose defaulted in making repayment and 
so a notice was issued to it by the fourth 
respondent, the. Corporation, under Sec- 
tion 80 of the State Financial Corporation 
Act, 195I (hereinafter referred to as the 
Act) demanding prompt discharge of the 
liability under the mortgage and indicat- 
ing that in default of payment legal pro- 
ceedings under Section 31 of the Act to 
realise the dues would be undertaken. 
‘No fruitful response was forthcoming and 
the Corporation, therefore, made an ap- 
plication, Miscellaneous Application No. 
'5 of 1965, in the District’ Court against 
respondents 1, 2 and 8 under Section 31 
of the Act, seeking to levy by attachment 

and sale of the properties covered by the 
mortgage, the amounts due to it. The 
total amount recoverable was stated to 
be a little over Rs. 16 lakhs, but we are 
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this aspect is not quite clear 
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not concerned with the figure as it is not 
in dispute before us. 


4, In June 1966 the Corporation 
moved the Court for the appointment of 
a receiver to take charge of the proper- 
ties which had been by then attached 
and to sell them by Court auction. -A 
receiver was duly appointed, who enter- 
ed on his duties and took steps for con-. 
ducting the sale. A proclamation of sale 
was settled after notice to the parties, on: 
December 5, 1967, and the sale was fixed 
to take place on January 8, 1968. How- 
ever, the sale did not take place that 
day and the happenings thereafter culmi- 
nating in the sale on September 8, 1969, 
wherein the present appellant was- the 
highest bidder, and consequent purchases, 
i the subject-matter of the present ap- ` 
pe € 


5. We will take a close-up of cer- 
tain pivotal events on which the fate of 
the appeal eqs With the consent of 
both parties, the Court decided to sell in- 
two lots, presumably because that would 
fetch a better price, one lot being made 
up of the land and what was permanently 
fixed. thereon, and the other the plant 
and machinery. . There is no doubt that 
the items sold are of considerable value, 

d in that industrial area escalating in 
price as time passed, the machinery being 
imported and costly, and the industry for 
which they were needed being of grow- 
ing importance for the country. Even so, 
let us look at the panorama of forensic 
events as they unfolded from stage to 
stage. On January 1l, 1986 the order for 
sale was made. Later, the judgment- 
debtor applied for time to negotiate a 
pue sale but failed to find a suitable. 

uyer. On January 12, 1967, the Cor 
poration applied for the.sale of the entire 

unit, The sale was fixed to take place 
on January 8, 1968 when, at the instance 

of the Dena Bank, it was postponed on 

the plea that the machinery not fixed to 

the earth had not been shown separately: 

In August 1968, the  judgment-debtor 

again prayed for-postponement to enable 

him to raise funds to discharge the debt 

privately and the District Judge acceded 

to the request conditionally. The prayer 

was made on August 7, 1968 and the 

Court directed the judgment-debtor to 

deposit Rs. 1% lakhs by October 15, 1968 ` 
and postponed the sale till the last week 

of October. The -judgment-debtor could 

not deposit the prelimin sum by the 
time fixed. Even so, the sale did not take . 
place on October 28, 1968 since the Cor- ` 


, 


‘purely dilatory. 
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oration and the Bank wanted the 


escription of the machinery to be insert- . 


ed in the proclamation of sale. Early in 
December the judgment-debtor applied 
that the sale should be of the whole pro- 
perty in one lot, which was turned down 
y the Court on December 12, 1968 since 
the sale in two lots was a course already 
consented to by him and the move was 
However, the judgment- 
debtor moved the High Court and ob- 
tained stay of sale, and the appeal was 
withdrawn by him on February 26, 1969 
whereupon he filed à suit for declaration 
that the order for sale was without juris- 
diction. When he found that an interim 
injunction against holding the sale was 
refused, he withdrew the suit on April 
16, 1969. Naturally, the sale fixed for 
May 1, 1969 could not take place for 
want of bidders although a neighbouring 
industrial concern, Mukund Iron, gave an 
offer of Rs. 2.20 lakhs for the land and 
buildings only. The next attempt was to 
hold the sale ón May 16, 1969 and the 
highest bids then offered were Rs. 2 lakhs 
for land and building and Rs. .80,000/- 
for the machinery. The Court considered 
the bids too low and preferred to adjourn 
the sale. This circumstance certainly dis- 
closes that the Court was alert to see that 
a fair price was obtained, and the fact 
that it was a Court auction was not allow- 
ed to, operate to the detriment of the judg- 
ment-debtor. A sale was again attempted 
on jane 5, 1969 when the highest offers 
for land and building went up to Rupees 
9.60 lakhs and for machinery Rs. 2.10 
lakhs. The judge endeavoure 
a better price since the : Corporation 
pleaded that the offers were inadequate. 
Ín the circumstances, the judge postpon- 
ed the sale. f 


6 We now come closer to the 


finale. On August 28, 1969 a sale was. 


held and the highest bids for land and 
buildings went up to Rs. 5.70 lakhs and 
for fnachiaes) to Rs. 5.40 lakhs. It must 
be noted that at this time the Judge, 
who was then holding the sale, was not 
the presiding officer but another judge, 
since. the former was on leave. Ik was 


felt by the latter that it would be better: 


to have some valuation report to serve as 
a basis and to guide the Court in con- 
cluding whether a grossly unjust offer was 
being fobbed off on it. The Receiver 
who was in charge requested both the 
judgment-debtor and the Corporation to 
get valuation reports from competent 
valuers and the sale itself stood adjourn- 
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- two lots of only Rs. 5,65,000/- and Rupees 


to secure- 


verdict before deciding whether 


[Prs. 5-7] S.. 1838 


ed. The judgment-debtor did not bother 
to have the properties valued but the 
Corporation secured the services of a 
competent valuer, M/s. Corona Electricals 
of Bombay, who estimated the land and 
buildings to be worth Rs. 10.46,096/- and 
the machinery Rs. 7,02;000/-. The total 
value thus arrived at was Rs. 17,48,096/-. 
In the light of various facts, including the 
absence of an alternative evaluation re- 
port from the judgment-debtors side, 
these Corona figures were rightly treated 
by both courts as tentatively sound. The 
auction held on September 8, 1969, how- 
ever, fetched the highest offer for the 


5,00,000/- respectively, in the latter case 
Rs. 40,000/- less than on the previous oc- 
casion. After considerable persuasion by 
the Judge, the ia er agreed to raise 
the offer for both lots together to a gross 
sum of Rs. 11,50,000/-, and maki 


sum ing an 
intelligent guess on the given circums- 
tances. the Court e sale. whi 


t ove 

is now being ch up is in these pro- 

ceedings as an insensible and injurious 

sanctioning of the sale, ignoring the hope- 
prospects of higher prices had the 

auction been adjourned and better and] 

fuller publicity given. 





__% Certain -salient facts may be] 
highlighted in this context. A Court sale 
is a forced sale and, notwithstanding the 
competitive element of a public auction, 
the best price is not often forthcoming. 
The ese must make a certain margin 
for t factor. A valuers report, good 
as a basis, is not as good as an actual 
offer and variations within limits between 
Such.an estimate, however careful, and 
real bids by seasoned businessmen before 
the auctioneer . are quite on the cards. 
More so, when the subject-matter is a 
specialised industrial ELE which has 
been out of commission for a few years, 
as in this case, and buyers for cash, are 
bound to be limited. The brooding fear 
of something out of the imported machi- 
nery going out of gear, the vague appre- 
hensions of possible claims by the Dena 
Bank which had a huge claim and was 
not a party, and the litigious sequel at 
the judgnient-debtor's instance, have 
scare' value in inhibiting intending buyers 
from coming forward with the best of- 
fers. Businessmen make uncanny calcula- 
tions before striking a bargain and that 
circumstance. must enter the judicial 
1 a better 
price could be had by'a postponement of 


_the sale. Indeed, in the present case, the 
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executing Court had admittedly declined 
o affirm the highest bids made on 16-5- 
1969, June 5, 1969 and August 28, 1969, 
its anxiety to secure a better price being 
the main reasof. If Court sales are too 
frequently une with a view to 
obtaining a still higher price it may prove 
a self-defeating exercise, for industrialists 
will lose faith in the actual sale taking 
place and may not care to travel up to 
the place of auction being uncertain that 
the sale would at all go through. The 
judgment-debtors plea for postponement 
in the expectation of a higher price in 
_ [the future may strain the credi D o 
. {the Court sale itself and may yield dimi- 
nishing returns as was proved in this very 
case. 


8. A material circumstance which 





weakens the first ndent’s: case is that 
on both the dates—Au 98 & Septem- 
ber 8 — Shri B. Paul, director of the 


judgment-debtor company was present at 
the auction and never voiced any griev- 
ance about the conduct of the sale or 
asked for its postponement on the ce 
that better price may be obtained on a 
later date. Equally significant is the fact 
sworn to by the authorised officer of the 
Corporation that ‘the valuation of the 
total asset? was around Rs. 15 1 

‘when the application was made by the 
petitioner Corporation for sale of the as- 
sets: under Section 81 of the State Finan- 
cial Corporation Act’ and ‘that the said 
estimate was given on the basis of the 
information supplied. by the applicants at 
the time of the disbursal of the loan’. The 
Dena Bank, the second. charge holder 
with considerable stekes in the sale, was 
present on the August and September 
auctions through a senior representative 
and did not think it necessary to raise 
any objection regarding the conduct of 
the sale or the price tendered. Nor do 
the proceedings disclose an unfair under- 
value on account of the absence of effec 
tive bidders or inertness of the Judge. On 
both occasions there were about 80 or 
40 bidders. The judgment-debtor, the se- 
cond charge-holder, the Indian Oil Cor- 
poration, and other leading industrial con- 
cerns interested in the drum industry were 
represented. All the bidders on the 28th 
August were told of the next auction date 
as most of them participated passively or 
actively in the September sale. On both 
the sale dates the judges (they were dif- 
ferent on the two days) were keen on 
maximising the price. A total of Rupees 
11,10,000/- was the highest bid in late 
August and in early September the best 
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offer for lot No. 2 sagged from Rupees 
5,40,000/- to Rs. 5,00,000/-. This down- 
ward trend could have persisted if fur- 
ther Post ponements of sale had taken 
place and the judge did his best to boost 
the total price to Hs. 11.5 lakhs and finalis- 
ed it, taking no chances by adjourning the 
auction. e trend of to-day may be the 
silhouette of tomorrow and the reduced 
offer for lot No. 2 this time may well 
infect lot No. 1 next time. The Court 
did a good job taking a conspectus of 
the circumstances and avoiding. the 
ominous maybes of future auctions. Such 
are the broad facts to which the law must 
be applied. Section 82 (8) of the Act at- 
tracts the Code of Civil cedure, as far 
as practicable, in the realisation of the 
dues of the Corporation, and so it may be 
right to apply the provisions of O. XXI, 
Rule 90. short, was there any material 
irregularity in the conduct of the sale, 
and did it cause substantial injury to 
the debtor? l 





9. The first respondenťs counsel, 
Shri Parekh, drew our attention to con- 
dition No. 3 in the present proclamation 
of sale which is as follows :— 


- “The highest bidders for the two 
lots shall be declared to be the purchasers 


of the respective lòts, provided always 
that he or they are leg ified to 
bid, and provided that it be in the 


discretion of the undersigned Receiver 
holding the sale to decline acceptance of 
the highest bid for any lot when the price 
offered for any of the two lots appears 
so manifestly inadequate, as to make its 
acceptance inadvisable. The highest bid 
offered by any bidders for any of the 
two lots shall be subject to the sanction 
and approval. of the District Judge, 
Thana. ` ME 


Form 29 prescribed in p p e to 
the Code contains condition No. 8 which 
is in: like terms. The Courts activist 
obligation to exercise a discretion to 


make a fair sale out of a Court auction—| ' 


and avert a distress sale — is under- 
scored by this provision. In all public 
sales the authority must protect the in- 
terests of the arties and the rule is 
stated by this Court in Navalkha and 
Sons v. Ramanya Das, (1970) 3 SCR 1 = 
(AIR 1970 SC 2087) thus:—  . 


"The principles which should govern 
confirmation of sales are well established. 
Where the acceptance of the offer by the 
Commissioners is subject to. confirmation 
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* of the Court the offerer does not by mere 
acceptance get any vested right in the 
property so. that he may demand auto- 
matic confirmation of his offer. The con- 
dition of confirmation by the Court 
operates as a safeguard against the pro- 
perty being sold at inadequate price whe- 
ther or not it is a consequence of any 
irregularity or fraud in the conduct of 
the sale. In every case it is the duty of 
the Court to satisfy itself that having re- 
ard to the market value of the property 
e price offered is unreasonable. Un- 
less the Court’ is satisfied about the 
adequacy of the price the act of con- 
firmation of the sale would not be a 
proper exercise of judicial discretion.” 
Be it by a receiver, commissioner, liquida- 
tor or Court this principle must govern. 
This proposition has been propounded in 
many n s cited before us and summed 
up by the High Courts. The expressions 
^naterial irregularity in the conduct of 
the sale’ must be benignantly construed 
to cover the climax act of the Court ac- 
cepting the highest bid. Indeed, under 
the Civil Procedure Code, it is the Court 
which conducts the sale and its duty to 
apply its mind to the 
bearing on the reasonableness of the price 
offered is part of the process of obtain- 
ing a proper price in the course of the 
sale. Therefore, failure to apply its mind 
to this aspect of the conduct’ of the sale 
may amount to material irregularity Mere, 
substantial injury ^ without material ir- 
regularity is not enough even as material 
irregularity not linked directly to inade- 
quacy of the price is insufficient, And 
where a Court mechanically conducts the 
sale or routinely signs assent to the sale 


papers, not bothering to see if the offer : 


is too low and a better price could have 
been obtained, and in fact the price is 
substantially inadequate, there is the pre- 
sence of both the elements of irregularity 
and injury. But it is not as if the Court 
should go on adjourning the sale till a 
good price is got, it being a notorious fact 

at Court sales and market prices are 
distant neighbours. Otherwise, decree- 
holders can never get the property of the 
debtor sold. Nor is it right to judge the 


unfairness of the price, by hindsight wis- 


dom. May be,. subsequent events, not, 


within the ken of the executing Court 
when holding the sale, may prove that 
had the sale been idiosrued a better 
price could have been had. What is ex- 
pecu of the judge is not to be a prophet 
ut a pragmatist and merely to make a 
realistic appraisal of the factors, and, if 


material factors: 


Kayjay Industries v. Asnew Drums (K. Iyer J.)  [Prs. 9-11] S. C. 1385 
satisfied that, in the given circumstances,| © 


the bid is acceptable, conclude the-sale. 
The Court may consider the fair value of 
the property, the general economic 
trends, the large sum required to be pro- 
duced by the "bidder. the formation of a 
syndicate, the futility of postponements 
and the possibility of litigation, and seve- 
ral other factors dependent on the facts 
of each case. Once that is done, the 
matter ends there. No speaking order is 
called for and no meticulous post mortem 
is proper. If the Court has fairly, even 
if silently, applied its mind to the rele- 
vant considerations before it while accept- 
ing the final bid, no probe in retrospect 
is permissible. Otherwise, a new threat to 
cenny of Court sales will be intro- 
uced. : 


10.: So viewed, we are satisfied 
that the district Court had exercised a 
conscientious and lively discretion in con- 
cluding the sale at Rs. 11.5 lakhs. If the 
market value was over 17 lakhs, it is un- 
fortunate that a lesser price was fetched. 
Mere inadequacy of price cannot demolish 
every Court sale. ere, the Court tried 
its best, time after time, to raise the price. 
Well-known industrialists in the public 
and private sectors knew about it and 
turned up. Offers reached a stationary 
level. Nor could the Corporation be put 
off indefinitely in recovering its dues on 
baseless expectations and distant pros- 
peck. The judgment-debtor himself, by 

litigious exercises, would have con- 
tributed to the ssible buyers being 
afraid of hurdles dead: After all, pro- 
ducing around Rs. 11.5 lakhs openly to 


buy an industry is not easy even for ap- 


parently affluent businessmen. The sale 
proceedi had been pending too. long 
and the first respondent could not, even 
when given the opportunity, produce 
buyers y private negotiation. Not even 
a valuer'S report was produced by him. 
We are satisfied that the District Judge 


had committed no material irregularity in 
the conduct of the sale in accepting the 
highest offer of the appellant on Septem- 
ber 8, 1969. l 


ll. Shri Parekh has levelled a 
number of criticisms of the Court sale 
which we regret are more captious than 
substantial, more factitious than genuine. 
Complaining about the rains in Bombay 
that day, i.e. E 3, dissecting the 
Corona Electrical? valuation for minor 
omissions and errors, holding up the .ex- 
aggerated figure of about Rs. 38 lakhs as 
the market value of the property and 


( 
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other like circumstances can hardly con- 
vince. anyone that the hoped-for happy 
day would arrive when a handsome price 
would be forthcoming if the auction were 
adjourned ad libitum at the instance of 
the judgment-debtor. Prima facie it may 
look a little odd that a financial organisa- 
tion in the public sector, with a special 
responsibility to the people not to play 
with public funds or advance for shady 
enterprises or persons should have readily 
lent a huge amount of Rs. 10 lakhs on a 
valuation obviously bloated as is establish- 
ed by the sequel, and struggled for long 
years to recoup:the money. This aspect 
of the matter, we hope, will receive the 
' anxious attention of the concerned autho- 
rities so that public money may be handl- 
ed by public servants with public respon- 
sibility and concern for public benefit. 
However, we do not wish to express any 
opinion because we have no material be- 
fore us as to what were the circumstances 
.in which Dena Bank advanced the loan, 
what were the other securities aver by 
the Company, and what was the then 
worth of the guarantors. 


12. Several other ) 
grounds were urged before the High 
Court by the judgment-debtor and we 
need not go over those grounds again as 
they possess little merit. Nor need we 
consider the ambit of appellate power to 
review discretion exercised by the trial 
Court (vide Ward. v. James), (1966) 1 QB 
273 at p. 298 since here we are concerned 
with no appeal against the approval of 
the sale by the executing Court but with 
an order refusing to set aside the sale 
under Order XXI, Rule 90, and an appeal 
therefrom. - ; 


18. We see no merit in the appli- 


cation to set aside the sale and are con- 


strained to allow the appeal. Mr. Som- 
nath Chatterjee, who argued the appeal 
with thoroughness and fairness, in his 
opening submissions, told the Court that, 
regardless of the outcome, he had persuad- 
ed his client to raise the price to a sum 
equal to the amount at which the pro- 
perties, lots 1 and 2, were estimiated by 
Mis. Corona. Electricals, namely, Rupees 
17,48,090/. He stuck to it to the end—a 
good gesture. Consequently, we shall ac- 
cept that as the price offered by the 
auction purchaser-appellant and direct 
that the appellant do deposit the balance 
of this amount of Rs. 17,48,096/- over 
what he has already paid into Court 


(Rs. 2,75,000/-) within two months from ` 
to-day, in the District Court; Thana, in - 


Golam Hussain v. Police Commr., Calcutta 


unsuccessful 
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which event the appellant will be put in 
po of the properties purchased by 
im forthwith. Liberty is given to the - 
oe to withdraw to the extent of 
its dues with interest up-to-date. 
14. We think that the circums- 
tances of the case warrant the direction 
that parties will bear their costs through- 


out, "E 
Appeal allowed. 
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Golam Hussain Alias Gama, Peti- 
tioner v. Commissioner of Police, Cal- 
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Index Note: — (A) Maintenance of 
Internal S i Act (1971), Section 3 - 


(1) (a) (ii) and (2) — Detention order — 
Deténu discharged in crimi cases for 
want of evidence — Detention order on 
same grounds: — Validity. 

Brief Note:— (A) Merely because 
the grounds of detention have been the 
subject-matter of criminal cases which 
have ended in discharge, it cannot be 
said that the order of detention is mala 
fide. The basic imperative of proof be- 
yond reasonable doubt does not apply to 
the ‘subjective ‘satisfaction’ component of 
imprisonment for reasons of internal secu- 
rity. (Para 4) 

There may be cases where a court 
has held a criminal case to be false and 
a detaining authority with that, judicial 
pronouncement before him may not rea- 
sonably claim to be satisfied about ros- 
pective prejudicial activities based on 
what a court has found to be baseless. 
But a case where the order of discharge . 
is made purely for-want of evidence on 
the score that witnesses were too afraid 
to depose against a desperate character 
cannot come under this exceptional cate- 
gory. (Para 4). 

.Index Note: — (B) Maintenance of ^ 
Internal Security Act (1971), Section 3 — 
Detention under — Long interval of nine 
months between the alleged criminal inci- 
dents and order of detention — "Validity 
of detention. 


Brief Note: — (B) It is true that. 
there must be a live link between the 
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grounds of criminal activity alleged by 
the detaining authority and the purpose 
of detention. No authority, acting ration- 
. ally can be satisfied, - DEN or 
otherwise, of future mischief merely be- 
cause long ago the détenu had done some- 
thing evil, But no mechanical test by 
counting the months of the interval is 
sound. It all depends on the nature of 
the acts relied on, grave and determined 
or less serious and corrigible, on the 
length of the gap short or long, on the 
reason for the delay in taking preventive 
action, like information of participation 
being available only in the course of an 
investigation. If the detaining authority 
takes the chance of conviction and, when 
the court verdict goes against it, falls 
back on its detention power to punish 
one whom the court would not convict, 
it is an abuse and virtual nullification of 
the judicial process. But if honestly 
finding a dangerous person getting away 
with it by overawing witnesses or con- 
cealing the commission elever an 
authority thinks on the material before 
him that there is likelihood of and need 
to interdict public disorder at his instance 
he may validly direct detention. 

(Para 5) 


Therefore, where the acts were seri- 
ous, being bomb hurling and brickbat 
throwing in public places creating panic; 
the involvement of the detenu was dis- 
covered only during the investigation of 
the offences; the witnesses were scared 
away from deposing and in those special 
circumstances the Commissioner formed 
the satisfaction requisite for ordering 
preventive detention, the detention order 
cannot be said to be bad on the grounds 
that there had been a long interval of 
nine months between the criminal inci- 
dents and the detention order and that 
the criminal case has failed. (Case law 
discussed.) ) 


Index Note: — (C) Maintenance of 
Internal Security Act (1971), Sections 3, 


12 and 18 — Detention order, non-spe- 


cification of any definite period of deten- 
tion does, not render the order illegal. 
Brief Note: — (C) No responsible gov- 
emment should or would be irresponsive 
to the claim of citizen's freedom and the 
argument that detention without defined 


duration is ipso jure invalid cannot be. 


sustained. AIR 1979 SC 2481 and AIR 
1952 SC 181 and AIR 1951 SC 301 and 
AIR 1974 SC 183, Rel. on. (Para. 11) 
. Index Note: — (D) Maintenance of 
Internal Security Act (1971), Section 3 (1) 
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(a) (ii) — Detention order on ground of 
prevention of public disorder — Acts im- 
puted to detenu ex facie aimed at a par- 
ticular person — Such acts when can be 
treated as invasion of public order — 
Test ‘indicated. . . (Para 19) 
Cases Referred: Chronological Paras 
AIR 1974 SC 183 = (1974) 1 SCC 103 = 
1974 Cri LJ 286, Prabhu Dayal v. Dist- 
rict Magistrate, Kamrup 10 
AIR 1974 SC 1264 = Writ Petn. No. 344 
of 1972, D/- 26-2-1974, Lakshman Kha- 
tik v. State of W. B. 5 
AIR 1978 SC 207 = (1973) 8 SCC 250, 
Mohd. Subrati v. State of West Bengal 


. 14 
AIR 1972 SC 1670 = 1972 Cri LJ 1020, 
M. S. Khan v. C. C. Bose 5 
AIR 1972 SC 2431 = 1972 Cri LJ 1514, 
Suna Ullah Butt v. State of J. and K. 7 
AIR 1972 SC 2561 = 1973 SCC (Cri) 723, 
nim Kumar v. State of West Ben- 
g Jj 5 
AIR 1966 SC 840 = (1966) 1 SCR 818, 
Sahib Singh Dugal v. Union of India 5 
AIR 1966 SC 740 — (1966) 1 SCR 709. — 
1966 Cri LJ 608, Ram Manohar Lohia 
v. State of Bihar 12 
AIR 1964 SC 884 = 1964-4 SCR 921 = 
1964 (1) Cri LJ 257, Rameshwar Shah 


v. District Magistrate, Burdwan 5: 


AIR 1952 SC 181 = 1952 SCR 612 = 
1952 Cri LJ 955, Dattatraya Moreshwar 
Pangarkar v. State of Bomba 8 

AIR 1951 SC 801 = 1951 S 621 = 
52 Cri LJ 1108, S. Krishnan v. State of 
Madras 8 

The Judgment of the Court was deli- 
vered by : 

KRISHNA IYER, J.:— A few issues 
of some moment, in the context of civil 
liberties, have been argued in this appli- 
cation for habeas corpus by Shri Mukher- 
Jee as amicus curiae. The facts are dis- 
quieting, at least for the reason that the 
poro an aged ailing man around 74, 

as been under detention since 1978 and, 
previous to it, had been facing a criminal 
prosecution which ended in a discharge 
on the date the detention order was 
ped down on him; and -counsel pres- 
sed. the poignant circumstance that the 
ultimate order of Government dated 'Sep- 
tember 28, 1978, merely confirm the de- 
tention, being unlimited in duration and 
unspeaking on the terminus ad quam for 
the incarceration. : 

2, . The relevant facts may be stat- 
ed before discussing the highlights of the 
arguments. The Commissioner of Police, 
C C passed the initial order of deten- 
tion dated July 19, 1978 on the petitioner, 
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Golàm Hussain alias. Gama, under Sec- 
tion 8 (1) (a) (ii) read with sub-section (2) 
of the Maintenance of Internal Security 
Act, 1971 (Act 28 of 1971) (hereinafter re- 
ferred to as ‘the Act’), The poan which 
induced the detaining authority to pass 
the order were communicated the same 
day. They have been set out by the State 
as annexure to the affidavit filed in oppo- 
sition to the petition and read thüs: 


“I. On 8-10-72 at about 22.25 hrs., 
you along with your associates Achche 
Lal Show of 1, Manickotolla Bazar Lane, 
Satya Narayan Jaiswal of 1238/2, Acharya 
Prafulla Chandra Road, and others, all 
being armed with bombs, soda-water bot- 
tles created a great disturbance of public 
order on Gouri Shankar Lane in front of 
premises No. 8 by hurling bombs indiscri- 
minately with a view to attack one Jiban 
Paul of 8, Gouri Shankar Lane and his 
group in retaliation to an earlier quarrel 
‘that took place with the said Jiban Paul 
at 8, Gouri Sankar Lane with your asso- 
ciates d Narayan Jaiswal and others. 
The incident terrorised the locality and 
threw out of gear the normal life stream 
of the residents. of the said locality 
. amounting to police order. 

2. On 9-11-72 sometimes  bétween 
04.45 hrs. you along with your associates 
Ratish Pradhan alias Laltu of 28/1A, Abi- 
nash Kaviraj St, Benode Kr. Jaiswal of 
848, Gulu Gategar Lane and other all 
being armed with brickbats, soda-water 
bottles, bombs poles, created a great dis- 
turbance of lic order on Gouri Sankar 
Lane and Abinash Kaviraj Street by hur- 
ling soda-water bottles, brickbats indiscri- 
minately with a view to dverawe the 


' organisers of the Kalipuja that took place 
in front of 8 Gouri Sankar Lane and there- 
' by to terrorise the locality. As a result 


the lights of the above puja pandal were 
damaged. This was in sequel to an inci- 
dent that took place earlier at about 04.30 
hrs. when your associates Bendone Kumar 
and others threw beer bottles at the Kali- 
puja pandal at 8, Gouri Sankar Lane 
where some females were then dancing, 
which was then  protested by the local 
people and the organisers of the said puja. 
'. And if left free and unfettered you 
are likely to continue to disturb mainte- 
nance of public order. by acting in a simi- 
lar manner as aforesaid.” 


3. As required by the statute, the 
fact of detention was communicated to 
the State Government which in turn re- 
ported to the Central Government. The 


case was placed before the Advisory 


ALR. 


Board on August 18, 1973 and when the. 

resentation of the detenu was receiv- 
ed it was duly considered and negatived 
by the State Government which thereafter . 
made it over to the Advisory Board. After 
adverting to the facts, the Board advised 
continuance of the detention on Septem- 
ber 21, 1978. The consequential order 


. confirming the detention was made by 


the State Government on September 28, 
1978 and communicated to the detenu by 
the middle of October, 1973. We see no 
statutory shortcoming in the time sequence 
set out above. But other grounds of at- 
tack have been levelled against the order 
which: deserve a closer look. 

4' Shri Mukherjee urged that al- 
though two criminal cases were started 
in connection with the two incidents con- | 
stituting the grounds for the detention, 
the petitioner's name was not even men- 
tioned in the first information reports, 
and he was produced before the Magie 
trate only on July 5, 1978, and so e 
order based on those accusations was too 
irrational to be bona fide. The Commis- 
sioner of Police who passed the detention 
order has stated in his affidavit that there 
were cases connected with the incidents 
of October 8th and November 9th, but 
the detenu could not be arrested until 
July 4, 1978. It is not denied that the 
pone. name was not in the first in- 
ormation report, but he was apprehend- 
ed later on the basis of evidence gather- 

during the investigation of the crimi- 
nal case. The Commissioner admits that 
the detenu was discharged by the Court . 
"as no witness dared to depose against 
the detenu in open court" According 
to him "the said order of discharge was 
made on the prayer of the police on July 
19, 1973," and thereafter the petitioner 
was Ps ed detained. Could such 
an order be castigated as a mala fide and 
oblique resort to the inscrutable order of . 
detention when the prospects in the crimi- 
nal case became bleak? This charge has 
been repudiated by the Commissioner on 
oath and we are not able to hold with 
the petitioner that merely because the de- 
taining authority has chosen to pass the 
order on the discharge of the petitioner 
by the court for want of evidence, the 
order is bad in law. The branch of juris- 
prudence bearing on prohibitory deten- 
tion has been crystallised by now and it 
is no longer a valid contention 

at because the accused has been 
discharged in’ a criminal case the 
und of charge cannot be relied upon 
y the appropriate authority for passing 
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an order of detention. The former re- 
lates to the punitive branch of the crimi- 
al law and relates to the past commis- 


|sion, the latter to the preventive branch . 


of social defence and protects the com- 
munity from future injury. Whether we 
like it or not, - this branch of jurispru- 
dence, as interpreted by this Court, has 
made it futile for a detenu to urge that 
because the grounds of detention have 
been the subject-matter of criminal cases 
which have ended in discharge, therefore 
the order of detention is mala fide. The 
basic paper. of proof beyond reason- 
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nesses were too afraid to depose against 
a desperate character cannot come under 
this exceptional category. 

5. Another submission, equally an 
exercise in futility, made before us is that 
there has been a long interval of nine 
months between the criminal incidents of 
October and November, 1972, and the 
detention order of July, 1973. Counsel 
hopefully relied on a recent decision of 
this Court in Lakshman Khatik v. State 
of West Bengal, W. P. No. 844 of 1972, 
D/- 26-2-1974 = (reported in AIR 1974 
SG 1264) and an earlier decision in 
Rameshwar Shah v. District Magistrate, 


Burdwan, (1964) 4 SCR 921—(AIR 1964. 
It is true that thete must be a: 


SC 834). 
live link between the grounds of criminal 
activity alleged by the detaining autho- 
rity and the quibos of detention, namely, 
inhibition of prejudicial activity of the 
species specified in the statute. "This cre- 
dible chain is snapped if there is too long 
and unexplained an intervel between the 
offending acts and the order of detention. 
Such is the ratio of proximity in Laksh- 


nian Khatik. No authority, acting ration- , 


ally, can be satisfied, subjectively or other- 
wise, of future mischief merely because 
long. ago the detenu had done something 
evil. To rule otherwise is to sanction a 
-simulacrum of a statutory requirement. 
But no mechanical test by counting the 


: did form the 


months of the interval is sound. It all 
depends on the nature of the acts relied 
on, grave and determined or less serious - 
and corrigible, on the length of the gap, 
short or long, on the reason for the delay 
in taking preventive action, like informa- 
tion of participation being available only 
in the course of an investigation. We 
have to investigate whether the causal 
connection has been broken in the cir- 
cumstances. of each case. If the detain- 
ing authority takes the chance of convic- 
tion and, when the court verdict goes 
against it, falls back  on'its detention 
power to punish one whom the court 
would not convict, it is an abuse and vir- 
tual nullification of the judicial process. 
But if honestly finding a dangerous person 
getting away with it by overawing wit- 
nesses or concealing the commission 
cleverly, an authority thinks on the mate- 
rial before him that there is likelihood of 
and need to interdict public disorder at 
his instance he may validly direct deten- 
tion. The distinction is fine but real. In 
the present case, the acts are serious, be- 
ing bomb hurling and brick-bat throwing 
in public places creating panic. The in- 
volvement of the petitioner is discovered 
only during the investigation of the of- 
fences. The witnesses are scared away 
from deposing. The Commissioner swears 

at in these special circumstances he 
satisfaction requisite for 
xum d preventive detention. No ground 
exists for dismissing this statement as 
sham or factitious. It is one thing to say 
that a mere subjective satisfaction is suff- 
cient to deprive a person of a fundamen- 
tal freedom; it is another to. reject that 
satisfaction as specious and non-existent. 
Parliament makes the law and is responsi- 
ble for it; the court only applies it, as it 
must. We have, therefore, to reject the 
pira that because the criminal case has 
ailed the detention must be bad. M. S. 
Khan v. C. C. Bose, ATR 1972 SC 1670, 
Ashim Kumar v. State of West Bengal, 
AIR 1972 SC 2561 and Sahib Singh Dugal 
v. Union of India, (1966) 1 SCR 313 = 
(AIR 1986 SC 840) are but three among 
many cases taking this view. We follow 
these precedents, 

6. The next serious contention of 
Shri Chatterjee is that an order of deten- 
tion which does not specify a period is 
violative of Section 12 of the Act. We 
may reproduce the relevant provisions 
which are of ancient vintage, being whol- 
ly or substantially in pari materia with 
earlier corresponding preventive detention 
Sections. Nor is the position of law can- 
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tion shall affect the power of the Gov- - 


vassed for res integra. Sections 12 and 
18 of the Maintenance of Internal Secu- 
rity Act, 1971, as amended, read as fol- 
lows: 

“J2 (1) In any case where the Ad- 
visory Board has reported that there is 
in its opinion sufficient cause for the de- 
tention of a person, the appropriate Gov- 
ernment may confirm the deena order 
and continue the detention of the person 

“concerned for such period as it thinks fit. 


Qi aai ri Pears 


18. The maximum period for which 
any person may be: detained in pursuance 
of any detention order which has been 
confirmed under Section 12 shall be twelve 


months from the date of detention, or 


until the expiry of the Defence of India 
Act, 1971, whichever is later; 

Provided that nothing contained in 
this section shall affect the power of the 
appropriate Government to revoke. or 
modify the detention order at any earlier 


time.” " 
Section 1 (8) of the Defence of India Act, 


1971, laid down the duration of that Act 


and said that that Act shall remain in 
force for the duration of the proclamation 
of emergency and a period of six months 
thereafter. Section 18 of the M.-I. S. A., 
as amended, thus provided that the maxi- 
-mum period of detention under the Act 
shall be twelve months from the date of 
detention or until the expiry of a period 
of six months after the cessation of the 
pe maton of emergency, whichever is 
ater. E 

7. The Court recently dismissed a 
similar argument in these words in Suna 
Ullah v. State of J. and K., AIR 1972 SC 


2431 at p. 2488: . 

. "It is utged that the failure of the 
State Government to specify the period 
of detention introduces an infirmity in 
the detention of the petitioner. This con- 
tention, in our opinion, is without any 
force. According to sub-section oF of 
Section 12 of the Act, in any case where 
the Advisory Board has reported that there 
is, in its opinion, sufficient cause for ‘the 
detention of a person, the Government 
may confirm the detention order and con- 
tinue the detention of the person concern- 
ed for such period as it thinks fit. Sec- 
tion 18 of the Act specifies the maximum 

. period of detention. According to that 
section, the maximum period: for which a 
person may be detained in pursuance of 
any detention order, which has been con- 
firmed under Section 12, shall be two 
years from the date of detention. It is 

` further provided that nothing in the sec- 
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ernment to revoke or modify the deten- 
tion order at any earlier time. 
our opinion, difficult to infer from the 
language of Section 12 of the Act that 
the State Government while confirming 
the detention order should also specify 
the- period of detention. Al that the 


section requires is that, if the Advisory 


Board has reported that there is, in its’ 
opinion, sufficient cause for the detention - 


of the person, the Government may con- 
firm the detention order. There is noth- 
ing in the section which enjoins tipon the 
Government to- specify the period of 
detention order. . The concluding words 
of sub-section (1) of Section 12, accord- 
ing to which the Government may con- 


tinue the detention of the person con-, 


cerned for such period as it thinks fit, 
pertain to and embody the consequences 
of the ation of the detention order. 


It is, however, manifest that the period for . 
which a person can be detained after 
the confirmation of the detention. order. 
is subject to the limit of two years, which 


is the maximum period of detention for 
which a person can be detained, vide 
Section 18 of the Act. : 


_ Apart from the above, we are of the 
opinion that it is not always practicable 
and feasible for the State Government 
at the time of confirming the detention 


order to specify the period of detention. . 
The continued detention of the detenu, . 


subject to the maximum. period prescrib- 
ed by the Act, depends upon a variety 
of factors and the State Government 
would have to take into account all the 


circumstances including fresh develop- .- 


ments and subsequent events.in deciding 
whether to keep the detenu in detention 
for the maximum period or to release himi 
earlier. It has accordingly been provid- 
ed in sub-section (2) of Section 18 of the 
Act that the State Government would 
have the power to revoke or modify the 
detention order at any time -earlier than 
the expiry of two years from the date of 
detention.” `- ; 


8. The leading case, if we may . 


say so, is Dattatraya Moreshwar Pangar- 
kar v. State of Bombay, 1952 SCR 612 = 
(AIR. 1952 SC 181. The majority held 


that an order of detention under à subs-. 
tantially like provision was not invalid 
merely because the order did. not contain ` 
‘the period of imprisonment. Mahajan; J., 


as he then was, held a contrary view. 
But even the majority was split on their 
construction of the section. Das, J as 


It is, in. 
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he then was, read the section to imply no 
obligation to write into the order the 
duration, even though it may: be desir- 
able. The learned Judge observed: 


"It is said that the section should be 
construed irrespective of whether it.oc- 
curs in a temporary statute or a permanent 
one, and it is urged that if the statute 
were a permanent one the section, on the 
aforesaid interpretation, would have per- 
mitted an indefinite detention. The ans- 
wer is given by Mahajan, J., in the fol- 
lowing passage in his judgment in ‘S. 
Krishnan v. The State of Madras, 1951 
SCR 621 = (AIR. 1951 SC 801) (supra) 
at page 639 with which I concurred:— 


"It may be pointed out that Parlia- 
ment may well have thought that it was ` 
unnecessary to fix any maximum period 
of detention in the new statute which 
was of a temporary nature and whose 
own tenure oF life was limited to one. 
year, Such temporary statutes cease to 
have any effect after they expire, they 
automatically come to an end at the ex- 
pity of the period for which they have 

een enacted and nothing further can be 
done under them. The detention of the 
petitioners therefore is bound to come to 
an end automatically with the life of the 
statute and in these circumstances Par- 
liament may well have thought that it 
would be wholly unnecessary to legislate 
and provide a maximum period of deten- 
tion for- those detained under this law.” 


For all I know, 
extensive power to continue the deten- 
tion as long as it may think fit may not 
be given by Parliament to the Executive 
Government in a permanent statute. . But 
if it does think fit to do so, it will not 
be for the Court to question the know- 
ledge, wisdom or patriotism of the Legis- 
lature and to permit its dislike for the 
policy of the law to prevail over the plain 
meaning of the language used by the 
Legislature. Apart from this considera- 
tion, there is a period specified in the 
sub-section itself, for as soon as the ap- 
pene Government will cease to think 

t to continue the detention it will revoke 
the detention order under Section 18 and 
the period of detention will automaticall 
come to an end." ; 
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“If the ‘specification of the period of 
detention is not at all sacrosanct and the 
appropriate Government may nevertheless - 
continue the detention as long as it thinks 
fit to do so, why is the specification of 


-the confirmatory order is made and 
. after each time the period of detention 


such drastic and - 


Calcutta (K. Iyer J.) [Prs. 8-9] S. C. 1841 


a period to be regarded as virtually or at 
necessary P So far as the detenu is 
concerned, his detention will not be any 
more definite and less irksome if it is 
open to the appropriate Government to 
continue the detention: by an indefinite 
number of orders made from time to time 
until the expiry of the Act itself by efflux 
of time in the case of a temporary statute 
or by its repeal in the case of a perma- 
nent Act. It is said that if we-insist on 
a specification of a definite period buie 
ere- 


is extended then the BPPD Govern- 
ment wil have to apply its mind to the 
case of the detenu before it will make an 
order for further continuation of the de- 
tention, but that if we say that no time 
need be specified, the appropriate Gov- 
ernment will lose sight "a the case and 
the detenu will be detained indefinitely. 
I do not see why we should impute such 
dereliction of duty to the appropriate 
Government but even if we do so and 
insist on the p gases of the period of 
detention we shall perhaps be driving the 
appropriate Government to fix the longest 
permissible period ` of detention ending 
with the expiry of the Act itself and then 
to lose sight of the case of the detenu. 
That, I apprehend, wil do no good to 
the detenu. aa 
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"In any event, the considerations of . 


hardship urged upon us may make it desi- 
rable that a period of detention should 
be fixed but this cannot alter the plain 
meaning of the language of the section." 
o 9. Patanjali Sastri, C. J., concur- 
red. However, Mukherjea, J., Struck a 
different note: 

. "The question: now is whether the 
omission to state the period of further de- 
tention while .confirming the detention 
order under Section 11 (1) of the Preven- 
tive Detention Act makes the detention 
illegal? The point is not free from doubt 


but having regard to the fact that the 


new Preventive Detention Act is a tem- 
porary.statute which was to be in force 


only up to-the Ist of April, 1952, and has . 


only. been recently extended to a further 


period of six months and. no detention - 
-under the Act can continue after the date 


of expiry of the. Act, I am inclined to 
hold that non-specification of the further 


period in an order under Sec- 
tion 1l (1) of the Act does not 


make the crder of detention a nullity, 
If no period is mentioned, the order might 
be taken to imply that it would continue 
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up to the date of the expiration of the 
Act itself when all detentions made under 
it would automatically- come to an end. 
Of course, the appropriate Government is 
always at liberty to terminate the order 
of detention earlier, if it considers pro- 
her, in exercise of its general powers 
under. Section 18 of the Act.” > 
“It is perfectly true that an order fo: 
detention for an indefinite period is re- 
pugnant to all notions of. democracy and 
individual liberty, but the indefiniteness in 
the case of an order made under Section 
1l (1) of the Preventive Detention Act is 
in a way cured by the fact that there is 
2 limit set to the duration of the Act it- 
self, which automatically prescribes a 
limit of time beyond which the order can- 
not operate. In my opinion, Section 11 
(1) of the Preventive Detention Act does 
FORMS IMidte that a period should be men- 
tioned 
of the detenu is to continue and the Gov- 
ernment should see that no omission oc- 
curs in this respect, but I am unable to 
hold that this omission alone would make 
the order a nullity which will justify 
us in releasing the detenu." 
Chandrasekhara Aiyar, J., Concurred. 
10. The wndercurrent of judicial 
unease at loss of citizen’s liberty because 
the Executive subjectively opined that 
way is evident in the pages of the report, 
but the brooding feeling that the preven- 
tive detention legislation was a short-lived 
statute and all imprisonment without. trial 


would terminate st a near date was writ. 


large in all the opinions. After all civil 
liberty ordinarily ends where detention 
without trial begins and commitment to 
the rule of . law receives & rude shock 
where a permanent statute authorises 


long term goal confinement. That is why . 


courts have been strict even on procedu- 
ral steps. Mathew, J., recently observed 
,in Prabhu Dayal v. District 
Kamrup, W. P. No. 1496 of 1973, D/- 
11-10-1973 = (1974) 1 SCC 108 at p. 114 
— (AIR 1974 SC 183): 

“The. facts of the case might induce 
. mournful reflection how au honest attempt 
by an authority charged with the duty of 
taking prophylactic measure io secure the 
maintenance of supplies and services es- 
sential to the commmmity has been frus- 
trated by what is popularly called a tech- 
nical error. We say and we think it is 
necessary to repeat, that the vity of 
the evil to the community resulting from 
anti-social activities can never furnish an 
adequate reason for invading the perso- 


EN 


uring which the further detention . 


Magistrate; - 


nal liberty of a citizen, peat en accord- 
ance with the procedure established by the 
Constitution and the laws. The history 
of personal pesi is largely the history 
of insistence on observance of p ure. 
Observance of procedure has been the 
bastion against wanton assaults on perso- 
nal liberty over the years, Under our 
Constitution the only guarantee of perso- 
nal liberty for a person is that he shall 
not be deprived of it except in accord- 
ance with the procedure established by 
law. The need today. for maintenance of 
supplies and services essential to the com- 
munity cannot be over-emphasized. There 
will be no social security without main- 
tenance of adequate supplies and services 
essential to the community. But social 
security is not the only goal of good so- 
ciety. There are other values in a society. 
Our country is taking singular pride in 
the democratic ideals in personal liberty. 
It would indeed be ironic if, in the name 
of social security, we would sanction the 
subversion of this liberty. We do not 
pause to consider whether social security 
is more precious than personal liberty in 
the scale of values. For, any judgment 
aS eae that would: be but a Mon 
ju ent on which opinions might 
differ. But whatever be its impact on 
the maintenance of supplies and services 
essential to the community, when a cer- 
tain: procedure is prescribed by the Con- 
stitution or the laws for depriving a citi- 
zen of his personal liberty, we think i 
our duty to see that that procedure is 
rigorously observed, however strange this 
might sound .to some ears." 

11. The basic feature of the Act, 
as distinguished from its predecessor, in 
that it is no longer a temporary law and 
even the duration of the detention. can 
be distant and considerable. We have 
misgivings about the anti-personal free- 
dem facets but regard hopefully the 
presence and use of the power to revoke 
the detention. on a review at any time. 
Moreover, there is no reason to think that 


` this extraordinary power will be used in- 


discriminately or inordinately by a de- 
mocrutic government. A tenable inter- 
pretation that a detention order 


of prolonged and unspecified dura- 
tion has to be abandoned for the 
time not merely because of the pressure 
of joder but because we are assur- 
ed by the State's counsel that the fulfil- 
ment of the imperative obligation of the 
State to review from time to tíme the 
changing social situation and the indivi- 
dual’s criminal _ potential, tipping the 
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scales in favour of enlargement of the 
detenu, is taking place. No responsible 
government should or would be irrespen- 
sive to the claim of citizen's freedom and 
the argument that detention without de- 
fined duration is ipso jure invalid. cannot 
be sustained. 

12. Shri Chatterjee took up the 
further position that the detention in the 
case on hand was founded on prevention 
of public disorder while the acts im- 
puted to the petitioner ex -facie were 
aimed at a particular person, and not 
the public generally. Lohia's case, (1906 
1 SCR 709 = (AIR 1966 SC 740) -an 
other rulings were said to reinforce 
stance. The law is plain and the decid- 
ed cases are concordant. A criminal act 
hitting a private target such ‘as indecent 
assault of a woman or slapping a neigh- 
bour' or knocking down a pedestrian 
while driving, may not shake up public 
order. But a drunk with a drawn knife 
chasing a woman in a public street and 
all women running in panic, a Hindu or 
Muslim in a crowd place at a time 
of communal tension throwing a bomb at 
a personal enemy of the other religion 
and the people, all scared,  flee- 
ing the area, a striking worker armed. 
with a dagger stabbing a blackleg dur- 
ing a bitter strike Spend terror — 
these are invasions of public order al- 
though the motivation may be against a 
particular private individual. The nature 
of the act, the circumstances of its com- 
mission, the impact on people around 
and such like factors constitute the patho- 
logy of public disorder, 


late the act from its public setting or 


analyse its molecules as in a laboratory ` 


but take its total effect on the flow of 
orderly life. It may be a question of 
the degree and quality of the activity, of 
the sensitivity of the situation and the 
psychic response of the involved people. 
To dissect further is to defeat the -pur- 
pose of social defence which is the para- 
mount purpose of preventive detention. 


13. | Another argument, rather 
flimsy, was made that a corrigendum 
reading ‘public order’ in the place of ‘po- 
lice order was not communicated to the 
detenu. It is not so and merits no con- 
sideration. One or two other points, too 
trivial to be seriously noticed, were also 
mentioned but we ignore them. ' 


14. Basically, we must realise 
thé unpleasant truth that the new juris- 
diction of preventive detention by execu- 
tive fiat founded on subjective satisfac- 


We cannot iso- . 
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tion and jejune judicial protection is un 
erosion of a great right. We may repeat 
— what this Court in a different context 
recently observed in Mohd. Subrati v. 
State of West Bengal, (1978) 8 SCC 250 
= (AIR 1978 SC 207): 

“It must be remembered that the 

personal liberty of an individual has been 
given an honoured place in the funda- 
mental rights which our Constitution has 
jealously protected against illegal and 
arbitrary deprivation, and that this Court 
has been entrusted with a duty and in- 
vested with a power to enforce that fun- 
damental right.” 
The seriousness of the step must be ap- 
preciated by Government and continuous 
check-up on the need to prolong the pri- 
son life of the citizen made. The final 
cure for prejudicial activities threatening 
the survival of the community is not exe- 
cutive shut-up of all suspects in prison 
for how long one is kept guessing. Such 
a strategy may alienate ‘and embitter 
men who should be weaned away and 
won over. In the present case, a sep- 
tuagenarian, allegedly sickly, is confined 
in in for an unspecified period. It may 
well be that his Papius enemy on whom 
he threw a bomb is not there at all. It 
may also be that the detenu has altogether 
changed his. ook, as many well- 
known terrorists have turned marvels of 
saintliness. History will we hope, serve 
the Administration as reminder of un- 
witting misuse while exercising near-ab- 
solute power. 

13. We dismiss the petition. 

Petition dismissed. 
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Brief Note:— (A) The Government 
of Madras appointed the appellant as 
District Munsiff on 26-5-1951. On 2-11- 
1953 the Govt. of Madras directed that 
his services along with other candidates 
: be regularised w. e. f. 6-10-1951. The 
appellant was allotted to the State of 
Kerala and in fixing his seniority in the 
equated category he was assigned the 
date 6-10-1951 instead of 20-5-1951. There 
was a decision of the Central Govt. 
D/- 162-1968 to the ^ effect that “the 


officers allocated to Kerela- State from _ 


former Madras may be allowed the bene- 
fit of emergency service towards seniority 
in the equated category if such service 
towards service (sic) would have been re- 


'gularised from the date of their emer- 
" gency appointment and counted for inter- © 


State seniority in integration on Ist 
November 1956, had these officers re- 


mained in Madras.” It had modified the 


earlier decision. ; : 

Held, that (i) the Madras State na 
cial Service Rules were not applicable in 
view of the Central Govt. decision. 

(ii) the position in Madras was that 
continuous service of the appellant ^whe- 
ther regular, temporary or emergency” 
Mie f I also cl 

e purpose of seniority. It was also clear 
and not even disputed that the appel- 
lant had been in continuous service from 
-May 26, 1951. That being the position, 
the conclusion was irresistible in view of 
the Government's decision that the ap- 
pellant was entitled to the assignment of 
May’ 26, 1951 date for the purpose of 
his seniority. Decision of Kerala H. C. re- 
versed. : (Para 4) 


tion of judicial service in Kerala. — Ex- 
pression K. L. M. principle — Meaning 


of. 

Brief Note: — (B) The K. L. M. prin- 
ciple which came into existence in Tra- 
vancore Cochin State by an order D/- 27- 
9-1950 means that the relative seniority 
of the Travancore and Cochin personnel 
in any class or grade in the common 
, seniority list will be determined with re- 
` ference to the date of commencement 
of continuous service in the same or simi- 
lar class or grade of posts subject, how- 
ever, to the condition that the seniority 
of the Travancore personnel as between 
themselves or of the Cochin personnel as 
between themselves should not thereby 
be disturbed.” 2 

Held, in the circumstances of the 
case the appellant was not entitled to 


ave been taken into account for 


Index Note:— (B) States Reorganisa-. 
tion Act (1956), Section 115 — Integra- 


the benefit of the K. L. M. principle on 
the basis of the provisional allotment of 
another candidate to the Kerala State 
who had left the Kerala State. Decision 
of Kerala H. C. Affirmed. (Para ] 
Index Note:— (C) States Reorgani- 
sation Act (1956), Section 115 — Integra- 
tion of Judicial service — Govt.’s power 
to create separate cadre. i 
Brief Note:— (C) It is open to the 
State’ Government to constitute as many 
cadres as they choose according to ad- 
ministrative convenience and expediency. 
There is, therefore, no merit i ‘the objec- 
tion to the creation of a separate cadre 
of District Magistrates’) and  Sub-Divi- 
sional Magistrates of executive origin.  . 
; à (Para 8) 
Cases Referred: Chronological Paras 
AIR 1951 SC 2299 = 1951 SCJ 318, 
Venkataramana y. State of Madras 1 
The Judgment of the Court was deli- 
vered by 
_ GOSWAMI, J.:—-. These appeals by 
certificate are directed against the judg- 
ment of the Kerala High Court in seve- 
ral writ Sep eters filed there challeng- 
ing the fin poi Rer list of judicial off 
cers allotted to Kerala State under the 
States pone uation Act, 1956, briefly 
the Act. e appellant in Civil Appeal 
No. 2629. of 1969, which we will take bt 
was a practising Advocate. He was re- 
cruited along with 82 others by the Mad- 
ras Public Service Commission, briefly the 
Commission, and ^ was temporarily ap- 
pointed as a District Munsiff by the Mad- 
ras Government on November 25, 1950. 
This appointment was under Rule 7-A of 
the Madras State Judicial Service Rules, 
then in force. The Madras High Court 
posted him for training which commenc- 
ed on January 16, 1951 and while under- 
going training he was posted as District 
Munsiff at Calicut where he took charge 
of this post on May 26, 1951. Since then 
he has been in continuous service as Mun- 
sif, Subordinate Judge, District Magis- 
trate and as District Judge. One B. Ven- 
kataramana, wlio had not been selected as 
District Munsiff along with the appellant 
and others in 1950, challenged the selec- 
tion made by the Commission in a writ 
petition before this Court. This Court . 
allowed the petition and the decision is. 
reported in Venkataramana v. State of 
Madras, AIR 1951 SC 229. This Court 
held that the Communal. G. O. of the 
Madras COEM which besides mak- 
ing reservation of posts for Harijans and, 
backward Hindus, as sanctioned b; cl. (4) 
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of Article 16, also made reservation of 

sts for other communities viz., Mus- 
ims, Christians, Non-Brahmin Hindus 
and Brahmins was repugnant to the pro- 
visions of Article 16 and was as such void 
and illegal. The Court, however, did not 
cancel a the appointments made during 
the year but directed the Government to 
consider and dispose of-the application of 


Venkataramana on its merits and without. 


applying the rule of communal rotation. 
It may be mentioned that the appellants 
here and other successful candidates were 
not joined as respondents in the said writ 
petition before this Court. Venkatarama- 
na was accordingly selected and appoint- 
ed as District Munsiff and he took charge 
of his office on October 6, 1951. Conse- 
quent upon the decision in that case the 
Madras State Judicial Service Rules 
(briefly the Madras Rules) were framed 
on October 6, 1953 under Article 234 read 
with Article 809 of the . Constitution. 
These Rules came into effect retrospec- 
tively from March 22, 1951. It is aver- 
red that the appointment of the appellant 
is thus. under Rule 11 (2) of the Madras 
Rules. On November 2, 1953, the Madras 
Government directed that the services of 
the appellant along with other candidates 
be regularised w. e. f. October 6, 1951, the 
same date from which Venkataramana's 
appointment has been so done (vide Ext. 
P-7) It is also mentioned in this order 
that the 82 officers mentioned in the sche- 
dule to the order including Venkatara- 
mana (serial No. 27) and.the appellant 
peral No. 72) will commence, poban 

om that date. . The. Government, how- 
ever, sanctioned increment in the time 
scale to the appellant and the other Dist- 
rict Munsifs appointed in' 1950 and 1951 
from the date of commencement of con- 
tinuous service (vide Ext. P-6). Conse- 

(Contd. on Col. 2) 
: "Iravancore-Cochin 

. ( District Judges I-Grade 
Rs. 800-1000 - 


(ii) District and Sessions Judge, 
JI Grade, Rs. 500-800. 
(iii) District Magistrate 
Rs. 500-800. 
Addl. District and Sessions 
{udges and Sub-Judges, 
s. 450-600. 
(iv) Sub Divisional Magistrates 
I Grade, Rs. 450-600. 
Munsiffs and Sub-Divisional 
Magistgates Grade II on 
Rs. 250-500. . . `- 
(v) Sub-Magistrates, . í 
Rs. 200-800. 
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quent upon the passing of the States Re- 
organisation Act on August 31, 1856, 5I 
func Officers including -the appellant 
elonging to different cadres like District 
Sub-Judge, 
were trans- 


Judge, District Magistrate, 
Munsif and Sub-Magistrate 
ferred from the 


appellant was finally allotted to Kerala 
w.e.f. October 24, 1958, as per order of 
the Government of India dated August 
24, 1960, under the Act. The State of 
Kerala was brought into being w. e. f. 
November i, 1956. We may note here 
that the new, Kerala State was fcrmed 
under Section 5 of the Act comp ane 
the territories of the existing State o 
Travancore Cochia, excluding the terri- 
tories transferred to the State of Madras 
by Section 4; and the territories compris- 
ed in Malabar district, excluding the is- 
lands of Laecadive and Minicoy and 
Kasaragod taluk of South Kanara district. 


2. The Government of Kerala 
passed an order (Ext. P-16) regarding re- 
organisation of judicial services, After 
the reorganisation of States, principles 
were evolved and formulated by the 
Central Government at the conference of 
Chief Secretaries of the different States 
regarding integration of services. The 
Kerala Government framed principles and 
procedure regarding integration of services 
of Travancore-Cochin personnel with the 
personnel allotted from Madras (vide Ext. 
P-18). The Madras Government also fram- 
ed general principles for integration of 
services by their order D/- July 17, 1957 
(vide Ext. F-14. The Government of 
Kerala issued orders regarding equation 
of posts.in the Judicial Department for 
the purpose of integration of services on 
May 27, 1958 (vide Ext. P-17) The équa- 


‘tion was as follows: : 


: Madras . E 
District Judges II Grade, : 
Rs. 1000-1800. ` . 
District Magistrate (Judl.) f 
Rs. 500-700 plus Spl. Pay Rs. 50/-. 
Sub-Judges on Rs. 550-700. : 


' 
MES 


District Munsiff and Sub-Divisional 
' Magistrate Rs. 300-700. 


Sub-Magistrates Rs. 200-300.” 


Madras State to the. 
Kerala State on September 11, 1956. The 
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The appellant preferred an appeal against 
this order through the Kerala High Court 
and the Government of Kerala to the Ad- 
visory Committee constituted by the Cen- 
tral Government under Section 115 (5) of 
the Act challenging among other things 
that the principles evolved for the equa- 
“tion of posts were illegal and unjust. 
Meanwhile the Government of Kerala on 
September 24, 1959, ordered that it would 
not be proper to equate the District Ma- 
gistrates and the 
trates of Grades I and II of 'executive 


origin belonging to the erstwhile Tra- 
vancore-Co tate with the Civil Judi- 
cial Officers and that the same should be 


kept separate until the Magisterial Ofi- 
.cers were induced into the Civil Judiciary 
in the manner prescribed under Article 
234 of the Constitution. By the same 
order it was provided that the three posts 
of the District Magistrate (actually four 
since one was omitted through mistake) 
and eight posts of Sub-Divisional Magis- 
trates of the Travancore-Cochin area 
would be constituted 'as.a separate ser- 
vicé outside the Civil Judiciary so as to 
enable the incumbents -to continue in 
their posts (vide Ext. P-21). On the same 
date, the Government of Kerala passed an 
order under Article 284 of the Constitu- 
tion by which the salaried Magisterial 
-Officers of the former Travancore-Cochin 
State in the categories of District Mun- 
siffs and Sub-Divisional Magistrates were 
made eligible for appointment to the cate- 
gories of Subordinate Judges and Munsiffs 
respectively (vide Ext. P-27). The appel- 


lant prefe -an appeal against the order 
(Ext. P-21) on October 20, 1959, (vide 
Ext. P-22), He pointed out that if the 


aforesaid order (Ext. ier was imple- 
mented there was likelihood of the Sub- 
Divisional Magistrates who had got far 
less service than that of the Munsiffs se- 
curing promotion over such Munsiffs, The 
Kerala Government passed a final order 
. regarding the equation of posts in the 
Judiciary on fol 24, 1961 (vide Ext. P-23) 
and informe the appellant that the ap- 
peals: had been rejeeted by the Govern- 
ment of India. The Government of 'Kerala 
published the preliminary integrated list 
of Judicial Officers on April 24, 1962 wie 
“Ext. P-24)- The appe ant preferred an 
appeal against this list (vide Ext. P-25). 
er officers also filed representations 
and appeals against the same. In the pre- 
liminary integrated gradation list of. the 
Travancore-Cochin and Madras nersonnel 
as on November 1, 1958, the appellant 
was shown against Serial No. 44 and his 


ub-Divisional Magis- 


ALR 
date of commencement of continuous ser- 
vice as well as the date of appointment 
to the post of equated category was 
Shown as May 26, -1951. Respon- 
dents 6 and 7 were shown below 
him against ~ Serial Nos. 46 and, 
47 respectively in the list. 
dates of commencement of continuous ser- 
vice are July 20, 1951 and October 1, 
1951 respectively and the same are the 
dates of appointment to the post of equat- 


-ed category in the list. . After publication 


of the preliminary integrated list, the 
Government of: Kerala eaied two orders 
on May 16, 1962 and May 10, 1968 (vide 
Exts. R-1 and R-2) respectively. R-2 has 
superseded the earlier order R-1 . and 
some other orders. We may quote the 
relevant portion of the order in Ext, R-2 
which runs as follows;— - 

“The Government of India have con-. 
sidered the representations of the officers 
and have decided as follows:— ` 

-(i) The officers allotted to Kerala from 
Madras may be allowed the benefit of 
emergency service towards seniority in the 
equated category if such service would 
have been regularised from the date of ` 
their emergency appointment and count: 
ed for inter-state seniority in integration. 
in Madras on 1-11-1956 had they remain- 
ed in Madras. 

X ^ x x x x 
This decision of the Government of India . 
was accepted by the Kerala Government. 
On the subject of taking into account the 
emergency service there was correspon- 
dence between the Central Government. 
and the Government of Kerala (vide Ext. 
P-82 dated March 1, 1962). On the same 
subject-matter there were two letters from 
the Government of Madras addressed to 
the- Kerala Government (vide Exts. P-34 
dated July 20, 1963 and P-85 dated. No- 


‘vember 7, 1968) to the Secretary, Alot- 


ted Agricultur: Officers’ Association, 
Calicut. The Kerala Government also 
on February 11, 1966, framed certain ad 
hoc rules ie: Ext. P-28) for absorption 
of Criminal side Judicial Officers of the 
Travancore-Cochin Branch who were kept 
in a separate cadre. These rules inter 
alia provided that for the purpose of 
determining seniority the date of com- 
mencement of continuous service in the 
post of District Magistrate shall be deemed 
to be the date of first appointment to the 
category of Sub-Judge. The wired 
appeals were ultimatelyffejected by the 
Government of India." On March 28, 
1986, the Government of Kerala published 
the final integrated list of the Travancore- 


Their - 
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Cochin and Madras personnel of the 
Judicial Officers as on Nevember 1, 1956 
(vide Ext. P-31) showing respondents 6 
and 7, who were im n mee 
reliminary integrated list, now placet 
em him in the final list. In the preli- 
minary list although his date of com- 
mencement of continuous service was 
shown as 26-5-1951, he was assigned in the 
final list. October 6, 1951 being the date of 
his appointment to the post in the equat- 
ed category as on November 1, 1956. In 
the above background, the appellant filed 
a writ application in the High Court of 
Kerala praying for restraining the State 
Government and the Registrar of the High 
Court from implementing Ext. P-81, the 
final list, and to award to the appellant 
appropriate rank and seniority above res- 
pondents 6 and 7, amongst other prayers. 
His application came up before a Full 
Bench of the High Court and the same 
was rejected. The respondents were im- 
pleaded in the High Court in a representa- 
tive capacity and the High Court's order 
under Order 1, Rule 8, Civil P. C., were 
obtained and the notice was published in 
“the newspaper. 

8. Several questions were raised 
before the High Court, but the appellant 
here has made two main submissións : 

(1) His seniority in service in the in- 
tegrated judicial service in Kerala should 
be counted from May 26, 1951, the date 
on which he joined service and from 
which he has continuously been working. 

(2) There is no justification in law for 
creation of a separate cadre for Magis- 


trates of the executive origin and for re- 


serving four posts of District Magistrates, 
exclusively in favour of Sub-Divisional 
Magistrates of executive origin. 

The uae grievance is that he should 
have been assigned May 26, 1951 instead 
of October 6, 1951. It is clear that under 
Section 115 (5) of the Act “the Central 
Government may by order establish one 
‘or more Advisory Committees for the pur- 
pose of assisting it in regard to— 


(a) the division and integration of the 
services among the new States and the 
States of Andhra Pradesh and, Madras; 


and 

(b) the ensuring of fair and equitable 
treatment to all persons affected by the 
provisions of this section and the proper 
consideration of any representation made 
by such persons." 
Under Section 117 of the Act, "the Cen- 
tral Government may at any time before 
or after the appointed day give such direc- 
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tions to any State Government as may 
appear to it to be necessary for the pur- 
pose of giving effect to the foregoirg 
provisions of this part and the State Gov- 
ernment shall comply with such direc- » 
tions.” In accordance with the provi- 
sions of this Act, a meeting of the Chief 
Secretaries of the various States that were 
to be affected by the reorganisation, was 
held on May 18-19, 1956, at the invita- 
tion of the Central Government. In this 
meeting certain decisions were taken as 
to the general principles that should be 
observed with regard to the integration 
work. The Government of India there- 
after informed the State Government that 
they had decided that the work of integra- 
tion of services should be dealt with by 
the State Governments in the light of 
general principles already decided ia the 
meeting of the Chief Secretaries. With 
regard to the principle for determining 
equation of posts aud relative seniority, 
the following conclusions were reached at 
the conference of the Chief Secretaries : 
` “Tt was agreed that in determining 
the equation of posts, the following 
factors should be borne in mind :— 
i the nature and duties of a post; 
ii) the responsibilities and powers 


` exercised by the officer holding a post; 


the extent of territorial or other charge 
held or responsibilities discharged; 

(iii) the minimum qualifications, if 
any, prescribed for recruitment to the 


post; 
(iv) the seat of the post; 
It was agreed that in determining re- 


lative seniority as between two persons 
holding posts declared equivalent to each 
other, and drawn from different States, 
the following points should be taken into 
account :— 

(i) Length of continuous sérvice, whe- 
ther temporary or permanent, in a parti- 
cular grade; this should exclude periods 
for which an appointment is held in a 
purely stop-gap or fortuitous arrange- 
ment; 

. (i) age of the person; other factors 
being equal, for instance, seniority may 
be determined on the basis of age. 

Note: It was also agreed that as far 
as possible, the inter se seniority of of- 
ficers drawn from the same State should 
not be disturbed." 


4. This position was altered, as al- 
ready noted earlier, when the Central 
Government after considering the repre- 
sentations of the officers made under Sec- 
tion 115 (5) of the Act decided that “the 
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officers allocated. to Kerala State from 
former Madras may be allowed the bene- 
| * R, . . te 
fit of emergency sérvice towards seniority 
in the equated category if such service 
towards service (sic) would have been re- 
gularised from the date of their emer- 
gency appointment and counted for inter- 
. state seniority in integration on: Ist 
ovember, 1950, had these officers re- 
mained in Madras" (vide Ext. P-38 dated 
18-2-1963 which modified Ext. P-32 dated 
1-3-1962). We have also referred to a 
letter from the Government of Madras 
to the Kerala Government ‘dated July 20, 
1963 (Ext. P84) wherefrom the following 
extract is relevant :— : 

“According to sub peragrapt (2) or 

aragraph 1 of the said G. O. the date 
m which an allottee to this State from 
the former Travancore-Cochin State was 
continuously holding the corresponding 
post'in the former Travancore-Cochin 
State, is taken into account for the pur- 
pose of- fixing his seniority in the equated 
cadre in this state. Therefore, for draw- 
ing up the integrated gradation list under 
paragraph 8) of paragraph 1 of the 
said G.. O., only continuous service whe- 
, ther regular, temporary or emergency o 
the allottees is taken into account." 
Hence the position in Madras is that con- 
tinuous service of the appellant "whether 
regular, temporary or emergency" would 
have been taken into account for the pur- 
pose of seniority.. It is also clear and not 
even disputed that the appellant has been 
in continuous service from May 26, 1951. 
' That Peni the position, the conclusion 
is irresistible in view of the Government's 
decision (vide Ext. P-33) that the appel- 
lant was entitled to the assignment of 
May 26, 1951 date for the purpose of his 
seniority. ' 

5. Dr. Syed Mohamad, on behalf 
of the Ist respondent, submits that the 
question has to be decided with reference 
to Rule 11 (2) of the Madras Rules. The 
same may be set out: 

11 (2) “Where the appointment of a 
person as District Munsiff in accordance 
with these rules would involve excessive 
expenditure on travelling allowance or 


exceptional administrative inconvenience, 


the Governor may appoint any other per- 
son in the list of approved candidates. 
A person appointed under this rule shall 
not be regarded as a probationer in the 
service or be entitled by reason only of 
such appointment to “any preferential 


claim to future appointment to the ser- 


vice." 


^ 


'eular service in the State of Madras. 
Government of India decided that this ^ 


A.LR. 


. 6. .. The High Court "accepted this 

submission when it observed as follows :— 

“The appointment under Rule 11 (2) 

is à temporary appointment and it is so 
stated in 'the zi 

under Rule l1 (3) also is a temporary 

appointment though this can be even of 


persons who do not figure at all in any^ 


select list prepared after the selection b 
the Public Service Commission. 
ing of the rule — Rule 11 (8) of the 
Madras State Judicial Service. Rules — 
shows that this rule will be resorted to in 
cases of emergency. Suffice to say at this 
stage that service rendered in a temporary 
capacity by virtue of appointment under 


A read- - 


e itself. Appointment - 


Rules il (2) or 11 (8), at any rate the . 
whole of it, did not necessarily count for : 


the purpose of inter se seniority among 
the persons who belonged to the pare 
The 


service which did not’ count for inter 
se seniority among the Madras per- 


sonnel in the State of Madras and did . 


not count for inter-State seniority in the 


matter of integration of the personnel that . 


remained in the State'of Madras with , 


those that have been allotted to the State 
of Madras, will not count for inter-State 
seniority of personnel allotted from the 
State of Madras to the State of Kerala, 
or 
Travancore-Cochin personnel,” 

It is true that Rule 11 deals with tem- 
porary appointments. Rule 11 (8), how- 
ever, is not at all relevant for !he pur- 
pose of the present case. The question 
that arises for consideration is that whe- 
ther after final allotment of the appellant 


under the Act to the State of Kerala, the- 


application of the Madras Rules would 
be at all relevant in face of a clear deci- 
sion of the Government of India made 
under the Act. We have to hold in the 
negative. 


the Kerala Government: had accepted 
(vide Ext. R-2) as already set out. In 
this view of the matter we are unable to 
agree with the High Court that the ap- 
nn had been correctly assigned his 


ate October 6, 13951 instead of May 26, 


1951. 

7. . It is next submitted by the 
learned counsel for the Ist respondent 
that the appointment of the appellant 
was “purely stop-gap or fortuitous ar- 


the purpose of integration with the 


Apart from that, the Govern-- 
ment of India took a decision which also' 


s 


rangement" as mentioned in the principles | 


agreed at the meeting of the Chief Sec- 
retaries. . He also. tries to reinforce his 
argument by referring to Rule 11 (8) 


1974 
which provides that "where it is neces- 
sary in the public interest owing,to àn 
emergency which has arisen to fil im- 
mediately a vacancy in the categorv ot 
District Munsifs..:..... " Assuming that 
Rule 11 (8) may be invoked and the ear- 
lier decision of the Government of India 
in conformity with the agreement of the 
Chief Secretaries referring to “purely 


stop-gap or fortuitous arrangement” are 


apple le, wé are unable to ‘agree that: 
e 


appellant’s service is either filled 
“owing to an emergency” or that the same 
is held in a “purely stop-gap or fortuitous 
arrangement”. ‘The learned counsel for 
the Ist respondent followed by the counsel 
for the Union of India has submitted that 
on account of the writ . application by 
Venkataramana in the High Court the 
appointment of the appellant had to be 
made as a temporary measure as has been 
mentioned in the letter of appointment 
itself. We. are, however, table to ac- 
cept this submission as correct. It is 
common ground that the appellant has 
been appointed in a regular | manner 
through the: Public Service Commission 
and his appointment cannot by any stretch 
of imagination be ‘made «to i a "purely 
stop-gap or fortuitous” vaccum. As notic- 
ed earlier, the Government of India has 
n the position that an. allotted 
employee shoüld not suffer any disad- 
vantage if he would not have been sub- 
jected to a like handicap in his parent 
State. It is clear from the position taken 


by the Madras Government that the ap-. 


pen would have got the. benefit of 
is continuous appointment in Madras 
w. e. f. May 26, 1951 (vide Ext. P-34). 
That being the position the submissions 
of the learned counsel for the respon- 
dents are of no avail We hold that the 
appellant should be given the benefit of 
his seniority reckoning his continuous ap- 
pointment and assigning the date 26th 
May, 1951 and substituting the same in 
the final list for 6th October, 1951. ' 


8. | With regard to the second sub- 
ission of the appellant regarding the re- 
servation of a separate cadre for the Dis- 
and Sub-Divisional 







many cadres as they choose according to 
administrative convenience and: 


Divisional Magistrates. of executive origin. 
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the K. L. M. Principle is. 
“K. L. M. Principle’ which came into ex- 


[Prs. 7-19] S. C. 1849 


The submission of the appellant is with- 
out-any force. 

'9. With regard"to Civil Appeal 
No. 2630 of 1969 of P. S. Menon, Sub- 
Judge Quilon, the above submissions, 
which we have dealt with, were also 
advanced in his case. For the same rea- 
sons, the appellant in this appeal will be 
entitled to assignment of 18th February, 
1955, as the date of continuous ,employ- 
ment of his service after allotment to the 
Kerala State for the purpose of his senio- 
rity. The learned counsel, however, addi- 
tionally contends that he should have 
the benefit of what is described as the 
K. L. M. Principle in the following cir- 
cumstances, : 

10. One Sethu Madhavan, who is 
admittedly junior to the appellant, was 
provisionally allotted to the State of 
Kerala along with the appellant at the 
initial stage when the new State was con- 
stituted. Later on, however, 
Madhavan arranged a mutual transfer 
with 4a Judicial Officer from Madras who 


. desired to take transfer to Kerala and for 
that reason his provisional allotment was 


cancelled and he was not finally allotted 
to Kerala. In the final integration list 
Sethu Madhavan’s name, therefore, does 
not appear. 1 

li. If Sethu Madhavan had re- 
mained in Kerala, the position of the ap- 
pellant in the list might have been dif- 
ferent, since Sethu Madhavan's date of 


Sethu . 


continuous service is 1-7-1954. But the . 


final list will now kave to be judged with- 
out taking. note of Sethu Madhavan who 
had already left the State. It is submitted 
that since the final list has been prepared 
as on 1-11-1956, the appellant should get 
the benefit of his date. Since, however, 
Sethu Madhavan cannot be held to be in 
Service in Kerala for the purpose of the 
final integrated list, the appellant is not 
entitled to assignment of his date. 


12. We may now describe what 
The expression 


istence in the Travancore-Cochin State by 
an-order dated 27th September, 1950, has 
been described in the following words by 
the. High Court in the judgment : 


"The relative seniority of the Travan- - 


core and Cochin personnel in any class or 
pace in the common seniority list will 
e determined with reference to the date 
of commencement of continuous service 
in the same or similar class or grade of 


-posts subject, however, to the condition 


that the seniority of the Travancore per- 


» 
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sonnel as between themselves or of the 
Cochin personnel as between themselves 
should not thereby be disturbed.” . í 
. 18. Dealing with the point the 
High Court observed as follows: 

“Though the said Sethu Madhavan 
commenced service earlier in the State of 
, Madras he was admittedly junior to the 
petitioner and therefore it will become 
necessary for settling the inter se senio- 
rity of the petitioner vis-a-vis Sethu 
Madhavan to assign to the petitioner in 
integrated gradation list a place above 
the said Sethu Madhavan. This is so be- 
cause the penciple settled as early as 
99th December, 1956, by G. O. of that 
date clearly provided that in effecting in- 
tegration the inter se seniority of persons 
in either branch that are integrated should 
not be affected. The question however 
cannot arise when there is no need to fix 
the inter se seniority of the petitioner 
vis-a-vis the said Sethu .Madhavan." 


14. (We agree with the above ob- 
servations of the High Court and reject 
the submission of the appellant that he is 
entitled to the benefit of the K. L. M. 
Principle on the basis of the provisional 
allotment of Sethu Madhavan. 

15. It may be mentioned that -we 
had allowed without objection from the 
respondent C. M. P. No. 9761 of 1973 and 
admitted the documents mentioned there- 
in. 


18. In the result the appeals are 
artly allowed. "The Ist and 2nd respon- 
ents are directed to do to the appel- 

lant, G. P. Damodaran Nayar, the date 

. May 26, 1951, by substituting the same 

for October 6, 1951, in the final integra- 

tion list and to give him the consequential 
benefits to which he may be entitled by 
virtue of this assignment. The aforesaid 
respondents are also directed to assign 
to the appellant, P. S. Menon, the date 
February 12, 1955, in the final integration 
list and to give him such consequential 
relief as he may be entitled to in pur 
suance of the new assigned date. The 
judgment of the High Court is set aside 
only to the extent indicated above. The 
appellants are entitled to costs in this 

Court. Two sets only. 

JV. Civil Appeals Nos. 804 and 
805 of 1972 are identical by the same 
two appellants and they stand disposed 
of accordingly by this judgment. 


Appeals allowed. 


' who had 
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AIR 1974 SUPREME COURT 41350 
(V 61 C 255) — 
1974 CRI. L. J. 611 
(From: Orissa) 


M. H. BEG AND ; 
Y. V. CHANDRACHUD, JJ. 

A. V. Raju, Appellant v. State of 
Orissa, Respondent. 

‘Criminal Appeal No. 172 of 1970, 
D/- 11-12-1978. 

Railways Act (1890), S. 101 — En- 
dangering safety of persons — Disobedi- 
ence of general rules by driver. 

. Where an engine driver in driving 
the. engine, backwards  disobeys a r 
signal and also takes the engine beyond 
the authorised ^ point, which results in 
collision with a goods train, he is guilty 
of endangering own safety as. the 
safety of the crew of the other train. He 
thereby, acts in a rash and negligent 
manner. Decision of Orissa H. C. airm- 
ed. . . (Para 2) 

The Judgment of the Court was de- 
livered by . 

BEG, J.:— The appellant was con- 
victed by a . Magistrate of Khurda in 
Orissa of offences punishable under Sec- 
tion 101, Indian Railways Act, 1890, and 
sentenced to four months rigorous impri- 
sonment only. He is an engine driver 
driven an engine backwards 
disobeying. a red signal and also CK 
the engine beyond the point up to whi 
he was authorised to take it under writ- 
ten orders given to him. Consequently, 
he was alleged to have -contravened the 
General Rules 76, 78, 79, 80, 84, 101 and 
104 with the result that the engine. col- 
lided with the Cuttack Special Down 
Goods train causing serious damage. He 
had endangered his own safety as well 


.as of the crew of the Cuttack Down Spe- 


cial Goods Train. Dat 

: 98. After having been 
through the evidence we a 
finding of the Mages e Additional 
Sessions Judge, and the High Court that 
the appellant was guilty of contravening 
pee c orders given to him as well as 

e clear rules. imposing certain duties 
upon him to obey signals and orders 
given. He thereby, certainly acted in a 
rash and negligent manner. He had been 
rather leniently dealt with. 


8. | We therefore, dismiss this ap- 
peal and affirm the conviction and sen- 
tence of the appellant. The appellant who 


BR/BR/A244/74|MV] , 


taken 
with the 





1974 


is on bail will surrender forthwith and 
serve out the remaining period of his 
sentence, 

Appeal dismissed. 


AIR 1974 SUPREME COURT 1351 
(V 61 C 256)= 
1974 CRI. L. J. 612 
(From: Gujarat) 
M. H. BEG AND 
Y. V. CHANDRACHUD, Jj. - 

Thakarda Lalaji Gamaji, Appellant v. 
The State of Gujarat, Respondent. 

Criminal Appeal No. 181 of 1970, D/- 
92-11-1978. 

Index Note:— (A) Penal Code (1860), 
Ss. 800, Exception (4) and 304 Part 1 — 
Death resulting from injuries in sudden 
fight — Offence held came within S. 300, 
Exception 4 and S. 304 Part 1. 

Brief Note:— (A) Held, that from 
the evidence it seemed to be more likely 
that the occurrence took place "without 
p in a sudden fight in the 

eat of passion without taking undue ad- 
vantage or acting in a cruel manner," thus 
bringing the case within Section 300, Ex- 
ception 4. The part of the prosecution 
story, that the accused went back to his 
own house and fetched the Dharia to in- 
flict injury on the head of the deceased 
was more improbable and had to be eli- 
minated. Consequential conviction and 
sentence under Section 309 must be set 
aside and accused must be convicted and 
sentenced under Section 304 Part I. De- 

cision of Guj. H. C. Reversed. 
(Paras 10, 18) 

The Judgment of the Court was de- 
livered by ; 

BEG, J.:— The appellant was con- 
victed by the Sessions Judge of Mehsana 
of offences punishable under Sections 302 
and 328, I. P. C. and sentenced to life 
imprisonment and three months’ rigorous 
imprisonment respectively, the sentences 
running concurrently. ` The High Court 
of Gujarat had confirmed the convictions 
and the sentences awarded. The appel- 
lant had obtained special leave to appeal 
to this Court. 

9, The incident giving rise to the 
appellant’s prosecution is said to have oc- 
curred on 20th of June, 1968 outside the 
house of Mathurji, P. W. 2, where the 
deceased Chanduji and Mobtaji, P. W. 8 


LQILQ/F194/73/MV] 
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incident. 
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were said to be sitting at about 6.00 P. M. 
in the evening. Chanduji deceased is said 
to have gone there to obtain his share 
of the income of some mangoes sold by 
Mathurji, P. W. 2. The appas: had a 
grudge against Chanduji, because of nis 
suspicion that Chandi had illicit rela- 
tions with his niece and had made her 
pregnant. There had been a quarrel be- 
tween the two side: which had led to 
criminal counter cases relating to the 
same incident. 

3. When the appellant saw the 
deceased sitting with Mathurji on the 
evening on 20-6-1968, he is said to have 
rebuked Mathurji for harbouring his 
enemy. There was an exchanga of abuses, 
which was said to have led to an attack 
by the appellant on Mathurji, P. W. 2, 
and on Mobtaji, P. W. 3, who intervened. 
They are said to have received some 
blows with a stick. Thereafter, the ap- 
polest is said to have gone back to his 

ouse and returned with a dhariya or 

danti (scythe) and to have given two 
blows on Chanduji (deceased), one on the 
head and another on his arm. The de- 
ceased fell down and became unconsci- 
ous. The appellant then left the scene of 
occurrence. Mathurji and Mobtaji busied 
themselves with removing Chanduji de- 
ceased to a Government Dispensary at 
Pethapur, 5 miles away. After that, they 
are said to have left for Ahmedabad on 
foot to:inform Chanduji's father abo it the 
Tuer are said to have reach- 

ed Ahmedabad, 18 miles away, on 21st 
June, 1968. Chanduji, who was removed 
to Civil Hospital at Ahmedabad, died at 
10.00 P. M. on 28-6-1968. He is shown to 
have sustained the following injuries : f 

(1) A contused wound about 14” X’ 
14" XW” on the left temporal region of 
the scalp. : 

(2) A- contused wound about %”X 
4%” X 1/3" on the middle and outer side 
of the left forearm. 

Mobtaji had the following injuries: 

'(1 A contusion over an area about 
1"X1" on the internal side of the right 
elbow joint. 

(2) A contusion over an area about 
1-/2"X1/2" on the outer side of the left 
forearm on its upper third. 

4. The appellant did not lead any 
evidence in defence. He, however, denied 
the pco allegations and admitted 
the filing of a report (Exh. 38) to the Sub- 
Inspector of Pethapur in which he com- 
pe that, when he was returning 

om his fields at about 6-30 P. M. on 
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20th of June, 1968, he was abused and 
then attacked with ‘a knife by Mathurii, 
and by Mobtaji, P. W. 8, who-had-a stick. 
He stated that Chanduji. (deceased) had 


no weapon. He alleged here that Mobtaji- 


had tried to 
which he w 
' result of which the handle of the Danti 
broke. Thus, he admitted that he had a 
danti. This report said that Mobta struck 
- him on the right leg so that he fell down, 
and, thereafter, Mathurji had struck him 
, with a knife on the right side on his 
: body. He stated then that his brother 
Shambhuji and his nephew Hemaji came 
to his rescue. The reason for the quarrel 
given by him in this report was that 
Manek Bai, the daughter of Shambhu, 
had become pregnant and that Chanduji 
(deceased) was "involved" in this affair 
so that he had to leave the village but 
had come back. He also admitted that his 
brother Shambhu had lodged a complaint, 
presumably .against Chanduji, for having 
made his daughter pregnant. The prose- 
cution had proved this document, con- 
taining previous statements of the accus- 
.ed, which, incidentally, contained ` his 
counter-version of the same incident, to 
prove the motiye and some admissions to 
support the prosecution case. 


5. | We have been taken through 
‘the evidence on récord. We, however, 
see no reason to differ from the view of 
the High Court and the trial Court that 
the defence version, contained in the re- 
. port made by the appellant to the police 
.on 20-6-1968, setting out his version of 
the incident, could not be true except to 
the extent that thé appellant had also 
received injuries in the same occurrence. 
The prosecution witnesses did not admit 
inflicting lathi injuries on the appellant. 
But, Dr. R. M. Joshi, P. W. 1, had proved 
the following injuries on the body of the 
appellant : . : 

(i) An incised wound 8" X 1/2”. On 
probing it, the probe. passes inward and 
downward about 2-1/4" deep on the right 
loin region of the back. . 

E contusion 1"X1" on the back 
side of the, right ankle.  . 

(iti) A contusion 17X1” on the side 
of the left shoulder. 
such that No. 1 could be caused by a 
sharp edged weapon like a knife and 
Nos. 2 and 8 by a hard blunt substance 
like a stick. I gave first aid and trans- 
ferred him to Civil Hospital, Ahmedabad 
on the same day” -> 


ive a blow with a stick, 


ed off with his Danti, as a- 


"The injuries are - 


A LR 
6. It is true that no F. I. R. was 
lodged by either Mathurji or Mobtaji, 
setting out the prosecution version. There 
is, however, sufficient explanation given 
by Mathurji, P. W. 2 and Mobtaji. P. W. 3 
for this omission.: They had gone to Ah- 
medabad to inform the father of the 
deceased. Moreover, it also appears that 
Mathurji had some fear of being arrest- 
ed as the appellant had-already gone to 
the Police with is counter-version as 
to how he had sustained a serious knife 
injury. The appellant's version, however, . 
made no mention, whatsoever of the in-' 
juries caused by him to the deceased. 
The. appellant, in his statement under : 
Section 842, Cri. P. C., admitted that he 
had omitted to do so because of "ner- 
vousness.” This means that the ‘appellant 
was also afraid to reveal his own part 
in the incident. His report contains a 
wholly unnatural explanation of how he 
was attacked. This report itself shows 
that the appellant harboured a dge 
against the deceased. Moreover, the ap- 
pellant led no evidence to support his 
counter-version. He did not set up a plea 
of self-defence at any stage. Both ver- 


sions indicated a sudden quarrel, as a 
result of a chance meeting of the appel- 
lant with those he- considered hostile to 


, in the course of which exchange of 
abuses preceded an outbreak of physical 
violence. i 


7. ‘Tt is.true that Mathurji and . 
Mobtaji, who alsọ do not admit the in- 
juries other than the knife injury caus- 
ed to the appellant, were unwilling to 
disclose the whole truth. But their ver- 
sion, accepted by the Sessions Judge and 
the Hi h Court, accords far more with 
probabilities.. And, the: prosecution ver- 
sion- explains all the injuries satisfacto- 
ri after making allowances for the two 
contusions of the accused wrongly con- 
cealed by prosecution witnesses who had 
evidently inflicted these from behind the 
appellant to save Chanduji from further 
injury. ee 

8. There is, however, one aspect 
of the case on which the High Court 
seems to have indulged in some guess- 
work to arrive at the conclusion that the 
appellant must have. struck Chanduji 
with the sharp edge of the Dharia or 
Danti, and, therefore, must be held to 
be pum of the offence of murder. The 
High Court had preferréd the evidence 
of Dr. R. H. Trivedi, P. W. 4-to the evi- 
dence of Dr. R. M. Joshi, P. W. 1, in hold- 
ing that the first injury on the .head of 
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Chanduji, which damaged his brain and 
caused his death, must have been in- 
‘flicted with the sharp edge of the Dharia, 
Dr. R. M. Joshi had described it as a 
"contused wound.” '. The High Court had 


opined that the use of the term “contus- 
ed wound” by Dr. Joshi was technically.. 


incorrect. It thought that Dr. R. M. Joshi 
had not properly examined the- injuries. 
Dr. Trivedi, P. W. 4, who conducted the 


st-mortem examination, had stated as: 
j - him, who were not 


ollows :— : ! 
“On internal examination I found the 
following injuries :— _ i 
(i) haematoma under the scalp 
(ii) Fracture of left parietal bone of 
skull on 


the 
1%”(?) length. 


(ii) There is a cut in the brain on 


the left-hemi-cortex going deep upto 


E There is haemorrhage and clot 
in the left lateral ventricle.” , 


9. Dr. Trivedi was shown the 
Dharia recovered from the field of the 
appellant and said that these injuries 
could be caused by it. The High Court 
overlooked that Dr. Trivedi 
stated that the injuries could be caused 
with a hard blunt weapon. The fact was 
that Dr. Trivedi could not be definite 
whether any injury was caused by the 
sharp edge of a weapon like Dharia or 
: Danti, because the head injury had been 
sutured when he examined it during the 
post-mortem. Dr. Trivedi also admitted 


that the broken’ piece of a bone may . 


cause a cut in the brain. But, he opined 
that the cut in the brain noticed by him 
could not be so caused because he had 
detected no piece of bone separated: from 
the skull of Chanduji We do not think 
that, even if there was some conflict be- 
tween the evidence of the two doctors, 
the High Court could definitely hold that 
the sharp-edged part of the Dharia was 
used to inflict the injury on the head of 


the deceased, so that the offence commit-- 


ted by the appellant could only be one 
of murder punishable under Section 302, 
I.P.C. We think that the evidence on 
record leaves this question in the region 
of doubt. : 


. 10. `- We think that the findings of 
e Sessions Judge as well as High Court, 
jon the manner in which the incident 
took ne would bring the offence com- 
mitted by the appellant within exception 
No. 4 to Section 800, I. P. C., if we elimi- 
ate a part of the 
hich appears to us to be most improb- 


postero-medial aspect. 


ad also . 


rosecution story ` 
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able. This was that the appellant went 
back to his own house and fetched the 
Dharia to inflict the injury on the head 
of the deceased. Apart from the fact that 
it is very doubtful whether the injury 
was inflicted with the sharp edge of the 
Dharia, we think that it is most unlikely 
that the appellant would have thought 
of coming back to the scene of occur- 


. rence after having gone to his own house 


when. there were three men hostile to 
uite unarmed, as 
injuries on his own body show. We think 
that it is far more likely that the occur- 
rence took place “without ‘premeditation 
in a sudden fight in the heat of passion 
without taking undue advantage or act- 


_ing in a cruel manner”, The whole pat- 
, tern of the case and facts admitted by 


both sides lead us to believe that this 
.was the more natural and correct infer- 
ence to reach in this case. 

ll > We have no hesitation in re- 

ing the contention put forward on 
ehalf of the appellant that he must. 
have acted in exercise of the right of 
provate defence. Apart from the fact that 
e took up no such plea at any stage, 


we find that his own admission, contain- 


'ed in his report to the police in 88), - 


to which we have already referred, it- 
self discloses that Chanduji deceased- 
was unarmed. No such act of Chanduji 
deceased patos the appellant is proved 
or suggested which could justify the in- ' 
fliction of an injury on his head of the 
nature which is clearly shown to have 
been inflicted by the appellant. A right 
of private defence can, sometimes, "be 
reasonably inferred from facts and cir- 
cumstances revealed in a case even if 
not specifically set up. But, in the instant 
case, the existence of such a right against 
the deceased Chanduji is actually repell- 
ed by the ppe nis report to the police 
when he admitted that Chanduji deceas- 
ed was unarmed. - i 


12. We also find that the trial 
Court and the High Court did not err in 
holding ‘that the appellant was injured 
when Mathurji and Mobtaji exercised 
a right of private defence ‘after he had 
inflicted the serious injuries on Chanduji. 
It was said to bé necessary to prevent 
him from doing more harm. It is most 
unlikely that, after such an injury to 

im, which must have been inflicted at 
the end of the incident, he could have 
attacked anyone. At the most, the pel- 
lant wòuld be entitled to the benefit of 
exception 4 of Section 800, L P. C. - 


1854 S. C. — [Prs. 1-8] 


18. Consequently we set aside 
the conviction and sentence of the appel- 
lant under Section 302, I. P. C. We con- 
vict the appellant under Section 304, 
Part I, I. P. C. and sentence him to 7 
years rigorous imprisonment. We main- 
tain his conviction and sentence under 
Section 328, I. P. C. The two sentences 
will run concurrently. The appellant 
shall:serve out the remaining period of 


his sentence. ; 
Order accordingly. 
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M. H. BEG AND Y. V. 
CHUD, JJ. 
Budh Singh, Appellant v. State of 
Haryana, Respondent. . 
Criminal Appeal No. 148 of 1970, 
D/- 22-11-1978. 
- Index Note: — (A) Penal Code 
(1880), Sections 409 and 477-A — Offen- 
ces under — Large sums of money depo- 
sited in Bank by Gram Panchayat — 
Overwhelming evidence against accused, 
a manager of bank, that but for fictitious 
entries the bank would have not been 
able to show repayments in question to 
Sarpanchas and that their signatures: on 
alleged receipts were obtained by making 
false representations that they were sign- 
ing application for fertilisers — Convic- 
tion held was justified. 
The Judgment of the Court was.deli- 
vered by 
BEG, J:— The appellant Budh 
Singh, who was the Manager of the Rural 
Co-operative Bank Ltd., Niwaz Nagar, in 
Maharashtra, from 1962-64, was acquit- 
ted of charges under Sections 409 and 
477-A, Indian Penal Code, by the learn- 
ed Additional Sessions Judge, Sangrur. 
On an appeal against his acquittal, the 
High Court of Punjab and ipe by 
means of a very thorough ‘and careful 
~ judgment, set aside the acquittal. It con- 


victed him under Section 409, I. P. C. and- 


sentonced him to one years rigorous im- 
prisonment and to pay a fine of Ruppes 
3,000/-, and, in default 
fine, to undergo three months’ further 
rigorous imprisonment. It also convicted 
him under Section 477-A, I. P. C. and 
sentenced him to six months’ rigorous 
imprisonment. The sentences were direct- 
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Budh Singh v. State of Haryana (Beg JJ 


(Para 2) 


of payment of: 


ALR., 


ed to run concurrently. A direction was 
also given that; out of the fine recovered, 
a sum of Rs. 2,856.29, will be paid to 

the Bank. : 


2. It appears that large sums of 
money were deposited by Gram Pancha- 
yats in the -operative- Bank after 

ants made to the: Panchayats by. the 
tate Government for construction of 
tanks. The Panchayats were unable to 
obtain the required payments from the _ 
Bank. ‘Therefore, they complained to 
the Block Development and Panchayat 
Officer, who visited the Bank on 24-8-1963 
and examined its account books. He 
found that the Bank did not have enough 
funds to make the required payments. 
Immediately thereafter, the appellant 
contrived. to -make false entries in the: 
account books of the Bank, so as to show 
repayments of loans by a number of de- 
positors. No less than seven of these de- 
positors had come forward and deposed, 
against their own interests, that they 
had made no such repayments, Their 
evidence had been rightly believed by 
the- High Court which observed that, but 
for these fictitious entries, the Bank 
would have not been able to show pay- 
ments of Rs. 11,200/- and Rs. 10,000/- to 
the Sarpanches Pooran Chand. P. W. 10 
and Ramji Lal, P. W. 18, through Raj 
Kumar Mehta, P. W. 14, the Chairman o 
the Bank. The Sarpanches'as well as the 
Chairman of the.Bank deposed that no 
such -payments were made. The High 
Court had, for very good reasons given 
by it, believed the testimony of the 
Sarpanches and Raf Kumar Mehta. ‘Tt 
believed the statements of the Sarpan- 
ches that their signatures -were obtained 
on alleged receipts by making false re- 
presentations that they were signing ap- 
plications for fertilizers. The evidence 
against the appellant was overwhelming. 
We, therefore, think- that the High Court 
had rightly set aside the acquittal ar 
found both the charges duly proved 
against the appellant. The sentences 
awarded were also quite proper. 


8. | Consequently after having 
heard and duly considered all that the 
learned Counsel for the appellant could 
say in such a case, we dismiss this ap- 


p 
Appeal dismissed. 
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AIR 1974 SUPREME COURT 1355 
(V 61 C 258) — 
2 1974 TAX. L. R. 4/4. - 

' (From Calcutta: (1966) 2 ITJ.192) 
A. N. RAY, C. J., H. R. KHANNA, 
K. K. MATHEW, A. ALAGIRI- 
SWAMI AND N. P. BHAGWATI, JJ. 

The Official Trustee of West Bengal 
for the Trust of Chitra Dassi, Appellant 
v. C: I. T, West Bengal, Calcutta, Res- 
pondent. PA e 

Civil Appeals Nos. 2358-2366 of 1968 
and 1174, 1288-1293 ot 1971, D/- 4-12- 


Index Note: — (A) Income-tax Act 
(1922); Sec.. 8 — (Income-tax Act (1961), 
Section 2 (81)) — Hindu deity — Falls 
within the meaning of the word ‘indivi- 
dual' — As such it is taxable to income- 
tax. 

Brief Note: — (A) That a Hindu 
deity is a juristic person is a well esta- 
blished proposition. A Hindu deity can 
be either an individual or a person or 
both. 

As a Hindu deity can hold property 
and be in receipt of income and can also 
sue and be sued in a court of law there 
is no reason why its income should be 
held to be outside the ambit of taxation 
if it can be. brought within it without 
straining the Tanguage of the statutory 
provision. It would na 
through its shebaits who are in posses- 
sion and management of its property. 

The problem whether the Hindu 
deity is an ‘individual’ or not is not like- 
ly to arise after the enactment of Income- 
tax Act, 1961 which in clause 81 of Sec- 
tion 2 defines a ae as gee 
every artificial, juridical person, not fall- 
ing within any of the preceding sub- 


clauses. ATR 1969 SC 1089, Foll; AIR 


1965 Cal 570, Approved. (Paras 4,5) 


The Judgment of the Court was de- . 


livered by 


ALAGIRISWAMI, J.— The : ques- 
tion that arises for decision in these ap- 


peal is whether a Hindu deity is an “in- ` 


vidual" within the meaning of that 
word under the provisions of the Indian 
Income-tax Act, 1922. It arises out of the 
judgment of the High Court of Calcutta 
in a number of references under Section 
66: (1) of the Act. The facts necessary for 
the decision, in a short compass, are 
these: In the year 1820 one Smt. Chitra 
Dassi executed an Ekrarnama making a 
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turally be taxed . 


gift of a piece of land for religious pur- 
poses. In 1849 she executed a will refer- 
ring to the fact  tbat she had earlier 
made the property debutier aud directed 
her four sons, the executors, to perform 
the daily service of Sri Radhagobindjee. 
She died in 1855. In 1876 a sui: was filea 
in the Calcutta High Court praying that 
the trust should be administered by the 
court and a scheme prepared. Subse: 
quently, there were a number of applica- 
tions made from time to timè and a num- 
ber of orders were also made on them. 
In 1929 a scheme of administration was 
framed and a little later the Official 
Trustee of Bengal was appointed to be 
the trustee of the said debutter estate. 
After the official trustee took possession 
of the properties he was assessed in res- 
pect of the income of the debutter estate 
in the status of an “individual” under 
Section 41 of the Act. In respect of the 
assessment years 1939-40 to 1942-48 a 
reference was made under Section 68 (2) 
of the Act. A Bench of the Calcutta High 
Court held. that upon a prope: construc- 
tion of the relevant documents and the 


Scheme sanctioned and crders passed by 


the High Court the property should be . 


held to be a religious trust. The matter 
again went up to the High Court in res- 
pect of the assessment years 1943-44 to 
1951-52. Three questions finally cama to 
: be considered by the High Court: 


Q. 1 Whether upon a proper con- 
struction of the relevant documents exe- 
cuted by Smt. Chitra Dassi and the rele- 
vant schemes sanctioned and orders pass- 
ed by the High Court, there wa; a trus* 
in favour of the deity or whether there 
was a dedication of 
DeityP . 

Q. 2 Alternatively, if the dedication 
to the Thakur constitutes trust, is it a 
religious trust which did not enura to the 
benefit of the public P 

Q. 8 Is the Thakur Radha Gobinda 
Jee. liable to assessment under the Indian 
Income-tax Act? . 


+ On question No. 1 the High Court 
held that upon a proper construction of 
the relevant documents executed by 
Chitra Dassi and the relevant schemes 
sanctioned and orders dec by the 
High Court there was a dedication of the 
properties tó the deity, but that there 
was no trust in the technical sense, that 
is to say, as understood in the English 
law. In respect of the first part of the 
2nd question both parties before the 
High Court agreed that in that question 


e properties to the 


1956 S. C. [Prs. 1-4] Official Trustee, W. B.v. C. I. T., W. B: (Alagiriswami J) A. LR. 


the word “trust” did not mean a trust in 
. the technical or the English sense. The 
High Court pointed cut that ic has been 
keld that a dedication is a trust in the 
general sense within the meaning of the 
expression as used in Sections 4, 40 and 
41 of the Income-tax Act and the word 
"trust" can be applied to Hindu endow- 
meats, On the second. part of the ues- 
tion it was held that the endowment is 
a private religious trust and the docu- 
ments ereatihg it or confirming it grant 
no benefit to the members of the public, 
that an order made by the Calcutta High 
Court by which certain directions were 
. given for feeding the poor, were the only 
instance in which a benefit enured to-the 

public. As dim the 3rd question the 
. High Court elaborately discussed whe- 
ther the deity could be held to be an 
"individual" and held that the deity was 
liable to assessment under the Income- 
lax Act. 


.9. Before this Court the only 
point argued was whether the High Court 
was right in coming to the conclusion 
that the deity is an "individual". Whea 


'the High Court dealt with this question: 


it did ndt have the benefit of the deci- 
sion of this Court in Jogendra Nath Nas- 


` kar v. Commr. of Income-tax, (1969) 74° 
wherein . 


ITR.33 - (AIR 1969 SC 1099) 
it was held that a Hindu deity falls with- 
in the meaning of the word “individual” 


in Section 3 and can be treated as a unit. 


of assessment. Mr. Chatterjee arguing 
for the appellant urged that that deci- 
sion. was wrong and should be reconsi- 


` dered. We find ourselves in entire agree- : 
ment with the decision of this Court re-' 


ferred to above. We shall, however.. state 
our reasons "within a short compass. 


8. It was conceded before us on 
behalf of the appellant that if the: word 
used had been a "person" instead of an 
"individual" the deity would be a person 
because a person will include a juristic 
person. That a Hindu deity is a juristic 
person is a well established proposition 
and has been so for a long time. In 
Maharanee Shibessouree Debia v. Mo- 
. thooranath Acharjo, (1869) 13 Moo In 
App 270 (PC) it was observed: 


"The Talook itself, with which these 
jummas were connected by tenure, was 
dedicated tó the religious services of the 
Idol The rents constituted, therefore, in 
legal contemplation, its property. The 
Sebait had not the legal property, but 
only the title of Manager of a religious. 
endowment.” 


In, Prosunno Kumari Debya v. Golab 
Chand Baboo, (1875) 2 Ind App 145 the 
above observations were cited with ap- 
proval. In Manohar Ganesh v. Lakhmi- 
ram, (1887) ILR 12 Bom 247 a Division 
Bench of the Bombay High Court ob- 


served: . 


"The Hindu law, like the Roman law 
and those derived from it, recognises. 
not only corporate bodies with rights of 
property vested in the corporation apart 

om its individual members, but also . 
the juridical persons or subjects called 
foundations. .... It is consistent with the 
grants. having been made to the juridi- : 
cal person .symbolized or personified in 
the idol...... A : i 
The Madras’ High Court in Vidyapurna . 
Tirtha Swami v. Vidyanidhi Tirtha 
Swami, (1904) ILR 27 Mad 435 expressed 
the view: 

“It is to give due effect to such a - 
sentiment widespread and deep rooted as 
it has always been, with ' reference to 
something not capable of holdin TO- 
perty as a natural person, - that the laws 
of most: countries have sanctioned, the 
creation of a fictitious person in the mat-: 


ter,'as is implied in the felicitous obser- . | 


vation made in the work already. cited: , 
‘Perhaps the oldest of all juristic persons - 
is the God, hero or the saint’.” 


In Pramatha Nath Mullick v. Pradumna 


"Kumar Mullick, (1925) 52 Ind App 245 


— (AIR 1995 PC 189) the Privy Council 
observed: 

“A Hindu idol is, according to long 
established authority, founded upou the 
religious customs of the Hindus, and the 
recognition thereof by courts of law, a 
‘juristic entity. It has a juridical status 
with the power of suing and being sued. 
Its interests are attended to by the per- 
son who has the deity in his charge and 


‘who is in law its manager with all the 


powers which would, in such: citcum- 
stances, on anology, be ‘given to the 
manager of the estate. of an infant heir. 
It is unnecessary to quote the authori- 
ties; for this doctrine, thus simply stat- 
ed, is firmly established.” 
The authorities thus amply establish that’ 
a Hindu deity is a juristic person cap- 
able of holding property. 
4. Reference was made to the de- 
cision in C. I. T. v. Ahmedabad Mill 
Owners’ Association, 7 ITR 369 = (AIR 
1939 Bom 363) where Beaumont, C. J., 


"Individual" where first used, must 
mean human being, because it ‘is used as 


1974 


. something distinct from a joint family, 
firm and company. The ekale expression 
seems to me to mean “every human be- 
ing, Hindu undivided family, eompany, 
firm and other association of human 
beings.” . - 


the Income-tax (Amėndmént) ` Act, 1939 
ameniled the words “association of indi- 
viduals” into “association of persons”, the 
word “individual” being first of the six 
assessable, units mentioned in Section 8 
as retained and was not.amended into 






import and the word "person" and the 
word. “individual” appears to have been 
chosen. In.Commr. of Income-tax v. 


Sodra Devi, 32 ITR 615 = (AIR 1957 SC 


832) it was pointed out that the word 
“individual” not only means a human be- 


ing but also includes a corporation creat- 


ed by a statute, e.g., an University, or a 
Bar’ Council or the trustees of a Baronet- 
cy trust, incorporated by a Baronetcy 
Act. (See the decisions in Commr. of 
Income-tax v. Salem District Urban Bank 
Ltd., 8 ITR 269 = (AIR 1940 Mad 612); 
Commr. of Income-tax v. K. Madhusu- 
dbana Rao, 12 ITR 1 — (AIR 1944 Mad 
. 248); and Sir Currimbhoy Ebrahim Baro- 
netcy Trust. v. Commr. of Income-tax, 
5 ITC 484 — (AIR 1982 Bom 100). But 
Dass, J., observed: ` i : 
",... there is no difficulty whatso- 
ever in my opinion. in' giving the word 
"individual' its natural meaning, that is, 
that the word means either a male or a 
female." 2 
But the court in that case was not con- 
cerned with the problem ‘whether the 
word "individual" can refer to a juridi- 
cal entity. Mukherjee J., of the Calcutta 
High Court in I-T. Commr. v. Jogendra 
Nath, AIR 1965 Cal 570 held that a 


Hindu deity can be either an individual: 


or 3 person or both. The same High 
Court in Sri Sridhar v. I-T. Officer, AIR 
1966 Cal 494 held that a Hindu idol is a 
juristic entity who is given the status of 
a human being capab e of having pro- 

rty and it can be called an “indivi- 
ual.” . ; . 

5. We are of opinion that as a 
Hindu deity can hold prope and be 
in receipt of income and can also sue and 
be sued in a court of Jaw there is no 


I. T. Officer v. A. Sattlar (Hegde J.) 


' ,shebaits who 
Though in consequence of this decision. 
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reason why its income should be held to 
be outside the ambit of taxation if it can]. 
be brought within it without straining 
the language of the statutory provision. 
It would naturally be taxed through its 
are in possession and 


“management of its proper We may 


however, mention that 
ther the Hindu deity is an individual is 
not likely to arise after the enactment of 
Income-tax Act, 1961, which in clause 81 
of Section 2 defines a "person" as in- 
chides m an individual, (ii) a Hindu ` 
undivi family, (iii) a company, (iv) a 
firm, (v) an association of persons or a: 
body of individuals, whether incorporat- 
ed or not, (vi) a local authority, an iin 
every artificial juridical person, not fall- 
the preceding sub- 


e problem whe- 


ing within any of 
clauses. 
6. The appeals are dismissed with 


costs, 
Appeals dismissed. 


AIR 1974 SUPREME COURT 1857 
(V 61 C 259)= 
1974 TAX. L. R. 478 
(From: Mysore) : 
K. S. HEGDE AND Y. V. 
CHANDRACHUD, JJ. 

. The Income-tax Officer (Collection) 
Circle-l, Bangalore, Appellant v. Mrs. 
A. Sattlar, Respondent. 
` Civil Appeal No. 1278 of 1970, D/- 
23-4-1973. 

Index Note: — (A) Income-tax Act 
(1961), Section 230 (1) — Tax clearance . 
certificate — Dissolved firm — Assessment - 
notice served only on one partner of the 
firm — Notice cannot be considered as 
valid notice — Assessment, was on a non- 
existing firm and also without any notice 
to interested person — Refusal of clear- 
ance M P wife of other parer 
(since dead) Was bad in law. (Para 9) 


The Judgment of the Covrt was deli- 
vered by 

HEGDE, J..— This is an appeal by 
certificate. It arises from the decision of 
the High Court of Mysore in Writ Peti- 
tion No. 1873 of 1969 on its file. Therein 
the respondent rayed for a Writ of 
Mandamus or a direction in the nature - 
of Mandamus, to the. Income-tax Officer, 
Circle-1, Bangalore, to issue to her a tax 
clearance certificate under Section 230 
Q of the Indian Income-tax Act, 1961. 
e respondent was the widow of one 
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aor ae 





t 





- 
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1858 S. C. 


Mr. J. Sattlar, Mr. Sattlar and another 
person by name Mr. K..S. Gandhi were 
partners of a firm by name 'INKA COR- 
PORATION’. That firm went into liqui- 
dation and it was dissolved on 17-2-1953. 
It appears that the firm was in arrears 
of payment of income-tax in respect of 
assessment years 1948-49 to 1052-58. The 


Income-tax Officer after giving notice to. 


Mr. Gandhi, assessed the dissolved firm 
on 81-8-1958. No notice of the assessment 
proceedings appears to have been given 
to Mr. Sattlar. Sometime after the as- 
sessment was made, Mr. Sattlar died 
:leaving behind him his widow, the res- 
pondent in this case, and a daughter. 


The widow and the daughter of Mr. - 


Sattlar inherited from him a half share 
in a house property in Bangalore. It a 

pears that Mr. Sattlar’s daughter had al- 
ready settled down in New Zealand. 
After the death of Mr. Sattlar, Mrs. Sat- 
tlar wanted to go and settle down along 
with her daughter and for that purpose 
she applied for  income-tax clearance 
certificate. The - certificate asked for by 
Mrs. Sattlar was refused by the appel- 
lant on the ground that there were in- 
come-tax arrears due from late Mr. 
Sattlar. The respondent moved the High 
Court of Mysore for the direction men- 
tioned above. The High Court came to 


‘the conclusion that there was no valid - 


assessment on Mr. Sattlar and  conse- 
quently the respondent was not liable to 
pay the -income assessed. Anni ved by 
that order, the ‘Income-tax cer 


come up in appeal to this court. | 


2. The only question that arises 
for decision in this case is whether there 
was a valid assessment on Mr: Sattlar. 

. As’ seen earlier the assessment in ques- 
ton was made long after the firm was 
dissolved. By the time the 
came to be made the;partnership in 
question was no more in existence. Hence 
Mr. Gandhi cannot be considered as the 
agent of Mr. Sattlar for the purpose of 
income-tax assessment. The notice serv- 
ed on Mr. Gandhi cannot be considered 
as notice served on Mr. Sattlar. The as- 
sessment was also made on a non-exist- 
ing firm and that too without any notice 
to the interested person. Hence, in our 
opinion the High Court was right in its 
conclusion that there was.no valid assess- 
ment on Mr. Sattlar. Once we come to 
the conclusion that the assessment made 
on Mr. Sattlar was not valid, it neces- 
sarily follows that Mrs. Sattlar was not 
liable to discharge the alleged tax liabi- 


| 86€, 


'assessments, 
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lity. In the result this appeal fails and 
the same is di ed with costs. 


Appeal dismissed. 





AIR 1974 SUPREME COURT. 1358 
(V 61 C 260)= 
1974 TAX. L. R. 477 

(From Calcutta: 1972 Tax LR 948) 
K. S. HEGDE AND H. R. KHANNA, JJ. 
' The Commissioner of Income-tax, 
W. B. Calcutta, Appellant v, Calcutta 
Discount Co. Ltd. Respondent.  . 

„Civil Appeal No. 495 of 1970, Dj/- 
10-4-1973. - 

Index ‘Note:— (A) Income-tax Act 
(1922), S. 10 (1) — Transfer of shares by. 
assessee company to subsidiary company 
at less than market price — Difference 
between market P uy and actual price 
cannot be deemed to be profits of asses- 


Brief Note:— (A) In the absence, of © 
any evidence to show either that the 
sales were sham transactions or that the 
market prices were in'fact paid by the 
purchasers, the mere fact that the 
were sold at a concessional rate to bene- 
fit the pürchasers would not entitle the 
Income-tax Department to assess the 
difference between the market price and 
the price paid as profits of the company. 
The assessee can arrange his affairs in 
Such a manner as to reduce his tax liabi- 
lity by starting a subsidiary company . 
and transferring its shares to that subsi- . 
diary company and thus foregoing part . 
of its own profits and at the same time 
enabling its subsidiary to earn some pro- 
fits, such a course is not impermissible 
under law. AIR 1968 SC 49 and AIR 
1956 Mad 145, Foll. (Paras 9, 10) 


Index Note: — (B) Income-tax Act 


- (1922), Sec. 38 — Procedural defect in 


memo .of appeal — Relief cannot be re- 
fused. 

Brief, Note: — (B) Procedural tech- 
nicalities must not influence tribunals or 
courts in granting relief. (Para 5) 

The Judgment of the Court was deli- 
vered by. 

HEGDE, J.— This is an appeal by 
certificate. It arises from the decision of 
the Calcutta High Court in a reference 
under Section 68 (1) of the Indian In- 
come-tax Act, 1922 (to be hereinafter re- 
ferred to as the 'Act) Three questions 
of law were referred to the High Court 
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for ascertaining its opinion. Those ques- 
tions are:—— / 

; (1) Whether in view of the fact that 
the Tribunal’s order dated 22nd July, 
1964 was an. interlocutory order the Tri- 
bunal was competent to entertain an ap- 
plication purported to be under Section 
66 (1) of the Indian Income-tax Act, 1922, 
in respect of such order? ` 


(2) If the answer to question No. 1 
above be in the affirmative, whether on 
the facts and in the circumstances of the 
case the Tribunal exercised its discre- 
tion judicially in not allowing the appli- 
cants petition for raising the addition 
grounds ? , i 

(83) Whether on the facts and in the 


circumstances of the case, the Tribunal 


erred in dismissing the appeal summarily 
on the grounds stated in its appellate 
order dated 3-9-1964 ? 


2. The High Court answered the 
first. question in favour of the assessee 
and came to the conclusion that it was 
unnecessary to answer the  remainin 
two questions. Mr. Manchanda, learn 
Counsel for the Revenue did not seek to 
get any answer from us on Questions 1 
and 2. His arguments were confined to 
Question No. 8. Tas 


3. The material facts of the case 
as could be gathered from the case stat- 
ed by the Tribunal are as follows:— ' 


Herein we are concerned with the 
assessment of the assessee for the asses- 
ment year. 1947-48, relevant accountin 
year being the financial year 1946-47. 
The assessee company floated a subsi- 
diary company named Messrs. Clive Row 
Investment (Holding) Co. Ltd. during 
. the relevant previous year and transfer- 
red to that subsidiary company various 
shares held by it. In return the subsi- 
diary company transferred to the asses- 
see. company its ‘shares of the value of 
Rs. 1,88,81,173/-. The book value of the 
shares transferred by the assessee com- 
pany to its subsidiary was Rs. 1,66,69,391. 
Thus the assessee company sustained a 
loss of Rs. 27,02,898 but it did not claim 
that loss in the retum made on the 
ground that the transfer in question was 
made to its own subsidiary. The Income- 
tax Officer valued the shares, transferred 
by the assessee company to its subsidiary 
at the market rate and on that basis 
came to the conclusion that the assessee 
company must be deemed to have made 
a profit of Rs. 1,02,40,546. The Income- 
: tax Officer did not hold that the transac- 
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tion batween the assessee company and 
its subsidiary was not a bona fide tran- 
saction or the .assessee company had 
made any secret profits out of that tran- 


-Saction. In other words, according to the 


Income-tax Officer even though the as- 
sessee company had not made any pro- 
fits in fact, it must be deemed to have 
made a profit of Rs. 1,02,40,546 solely on 
the ground that the market value of the 
shares transferred by the assessee com- 
pany to its subsidiary is much more than 
their book value. 

` 4.  Aggrived by the decision of 
the Income-tax Officer the assessee went 
up in appeal to the Appellate Assistant 
Commissioner. The Appellate Assistant 
Commissioner ‘opined that the basis 
adopted by the Income-tax Officer was 
unsustainable and hence set aside the 
order of the Income-tax Officer and re- 
mitted the case back to that Officer for 
finding out whether the  assessee had 
really made -any profits in the transac- 
tion in question. As against that order 
the Income-tax Officer went up in ap- 


. peal to the Income-tax Appellate Tribu- 


nal In the appeal memo the Income-tax 
Officer took only three grounds, namely: . 
"(1) For that on the facts and in the 
circumstances of the case the learned 
Appellate Assistant Commissioner of In- 
come-tax should have held that the 
Shares transferred by the assessee com- 
pany to its subsidiary during the year of 
account should be valued, for the pur- 
poses of assessment under: the Indian 
Income-tax Act, at their market price. 


(2) For that the learned Appellate 
Assistant Commissioner of Income-tax 
misappreciated the facts of the present 
case and wrongly applied the decision of 
the Madras High Court in 28 ITR 959. 

.(8) For that the learned Appellate 
Assistant Commissioner ignored the prin- 
ciple that in the cases of the present type 
the sum to be taken for the disposal of 
the stock-in-trade of the assessee is not 
what the assessee has chosen to treat as 
his receipt but what he would normally 
have received for it in the due course of 
trade." 

He did not plead that the order of the 
Appellate Assistant Commissioner was 
incorrect in law and therefore, should 
be set aside. It appears that at the hear- 
ing, the counsel for the assessee took the 


‘plea that as the Income-tax Officer had 


not taken the ground that the order of 
the Appellate Assistant Commissioner 
was not in accordance with law, conse-~ 
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quently it should be set aside, the Tribu- - 


nal could not grant the relief asked for 
by the Income-tax Officer. At that stage, 
as seen from the records, the Income-tax 


Officer applied for amending his appeal. 


: memo but that praycr was rejected by 
the Income-tax Appellate Tribunal. Ulti- 
‘nately the Tribunal dismissed the appeal 
of the Íncome-tax Officer summarily on 
the ground that necessary pleas- have 
. not been taken. Thereafter, at the in- 
- Stance of the Revenue the questions sel 
out earlier were referred to the High 
Court. a ; 

9. The procedure adopted by the 
Tribunal appears to us to be somewhat 
strange. The Tribunal instead of dealing 
with the substance of the matter appears 
to Fave been unduly influenced by pro- 
cedural technicalities: We are also not 
impressed with the conclusion of the. Tri- 
bunal that the appeal memo was not in 
accordance with law. No specific formula 
is necessary for seeking relief at the 
hands of any court or Tribunal if the 
necessary grounds are taken in the ap- 
peal memo. . 


. Had we come to the conclusion 
that the decision of the Income-tax Ap- 
pellate Commissioner was wrong in law 
we would have had no ‘hesitation in an- 
swering the three questions, formulated 
above in favour of the Revenue and di- 
recting the Tribunal to reconsider the 
matter. But, in the view that we are 
taking the answers to those questions 
would become purely academic. 


7. . The Appellate Assistant Com- 


missioner came to the conclusion that the 
asscssee. and its subsidiary were two dif- 
ferent legal entities. is conclusion was 
not and could not be challenged. All the 
authorities under the Act have come to 
the conclusion that the transaction be- 
tween the assessee and its subsidiary 
company was a bona fide transaction and 
the assessee had not made any secret 
profits out of the transaction in question. 
It may be that the assessee had trans- 
ferred its valuable shares at cost price to 
its subsidiary in order to so arrange its 
. affairs as to reduce its tax burden. The 
question whether such an arrangement 
is permissible or not, we shall presently 
examine. 


8. As seen earlier the Appellate 
Assistant Commissioner came to the con- 
clusion that unless the Income-tax Off- 
-cer on the basis of material before him 
.is able to come to the conclusion that 
the assessee had really made profits in 


the transaction, it is not permissible fo: 
him to add back to the assessee's return 
any fictional income. In our opinion that 
conclusion is fully ín accordance with 
law. g E^ 

. 9. The question that when an. as- 
sessee transfers. some of his stock-in- 
trade to another person at a price less 
than the market price, whether that as- 
sessee can be considered to have made’ 
any profit merely because ,he-has trans-. 


. ferred some of his stock-in-trade not at ` 


the market price but at a lesser price, ` 
came up for consideration before the 
High Gourt of Madras in Sri Ramalinga 
Choodambikai Mills Ltd. y. Commr. of 
Income-tax, Madras, .28 ITR 952 = (AIR 
1956 Mad 145) The facts of that case as 
set out in the head-note are: a limited 


"company sold certain goods showed in its 


stock-in-trade to its managing agency ` 
firm and to another firm in which one of 
its directors was interested. The sales in 
question were held to be bona fide sales. 
At the same time it was held that the 
goods were sold at a concessional rate. 
The Income-tax Officer sought to tax the 
assessee therein after computing the pro- 
fits earned by that firm on the basis of 
the market price.of the goods sold and 


- not the actual price at which those goods 


were sold. The assessee challenged the 


said basis. The Tribunal upheld the con- + ~~ 


tention of the assessee. It came to the 
conclusion that the assessee had, in reali- 
ty, made no profits at all. The High. 
Court agreed with the conclusion reach- 
ed by the Tribunal. It opined that in the 
absence of any evidence to show either 
that the sales were sham transactions or 
that the market prices were in fact paid 


by the purchasers the mere fact that the|. . 


goods were sold at a-concessional rate to 
enefit- the purchasers at the expense of 
the company would not entitle the In- 
come-tax Department to assess the dif- 
ference between the market price and 
the price paid by the purchasers, as pro- 
fits of the company. - 


10. A somewhat similar question 
came up for consideration before this 
court in Commr. of Income-tax, Gujarat 
v. A. Raman and Co., 67 ITR 11 = (AIR ; 
1968 SC pi It is unnecessary to set out 
the facts of that case and it is sufficient 
p paca to a eet epe "s 

e judgment. . (as he then was), 
spea for the court stated the law at 
page 17 of the Report thus: 


“The plea raised by the Income-tex 
Officer is that income which could have ' 
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been earned by the asséssees was not 
earned, and a part of that income was 
, eamed by the Hindu undivided families. 

That according to the Income-tax Officer 


was brought about, by ʻa- subterfuge or 


contrivance’. Counsel for the Commis- 
sioner contended that if by resorting to a 
‘device or contrivance’, income which 
would normally havé been earned by the 
assessee is divided between the  assessee 
- and another person, the Income-tax Offi- 


cer would be entitled to bring the entire 


income to tax as if,it had been earned 
' by him: But the law does not oblige a 
trader to make the maximum profit that 
he can out of his trading’ transactions. 
Income which accrues to a trader is tax- 
able in his hands: income which he could 
have, but has not earned, is not made 
taxable as income accrued to him. By. 
adopting a device, if it is made to appear 
that income which belonged to the as- 
sessee had been earned by some other 
person, that income may be brought to 
tax in the hands of the assessee, and if 


the income has escaped tax in a previous . 


assessment a case for commencing a pro- 
ceeding for re-assessment under Section 
147 pum be made out. .Avoidance of 
iability by so arranging commercial 
affairs that charge of tax is distributed 
is not prohibited. A tax payer may re- 
- Sort to a device to divert the income be- 
fore it accrues or arises to him. Effective- 
ness of the device depends not upon 
considerations of morality, but on the 
operation of the Income-tax Act. Legisla- 
tive injunction in taxing statutes may not, 
except on peril of.penalty, be violated, 
but it may lawfully be circumvented.” 
It is a well accepted principle of law 
„that an assessee can so arrange his affairs 
as to minimise his tax burden. Hence, if 
the assessee in this case has arranged 
is affairs in such a manner as to reduce 
his tax liability by starting a subsidiary 
company and transferring its shares to 
'|that subsidiary company and thus fore- 
going part of its own profits and at the 


same time enabling its. subsidiary to earn- 


some profits, such a course is not imper- 
missible under law. : 

'^ IL Mr. Manchanda contended 
that a person should not be allowed to 
adopt a device by which he gives u 

something through the right hand an 

receives the same through the left hand. 
According to him there is no difference 
between the assessee and its subsidiary 
and, therefore, when the assessee tries to 


make profits through its subsidiary, we: 


must presume that the profits were made 
1974 S. C/86 VII G—8 


by the assessee ‘itself. In support of that 
contention he sought to place reliance on 
the decision of -the House of Lords in 
Sharkey (Inspector of Taxes) v. Wernher, 
1956 AC 58. Therein; the assessee was a 
breeder of horses. She also had racing 
stables. She transferred some horses 
from her stud to the stables. In so doing 
she debited in her accounts only the cost 
of breeding the horses and not their 
market price. The question 
whether in computing her income the 
market price of those horses or merely 
the cost. of breeding them should be 
taken into consideration. The House of 
Lords upheld the contention of the Re-. 
venue by majority that in computing the 
profits of the assessee the market price 
of those horses should be taken into, con- 
sideration. The ratio of this very deci- 
sion is similar to the ratio of the deci- 
sion of this court in Dooars Tea Co Ltd. 
v. Commr. of Agricultural Income-tax, 
West Bengal, 44-ITR 6 = (AIR 1962 SC 
d Therein, a tea garden owner raised 
in his own garden bamboo, thatch and 
some other agricultural produce. He uti- 
lised those 'products for the purpose of 
tea business. The question arose whether 
while assessing the tea garden owner 
under the Bengal Agricultural Income- . 
tax Act the cost of raising bamboo, 
thatch, etc., should be taken into consi- 


.deration or their market price should be 


taken into consideration. This court up- 


. held the contention of the Revenue that 


the market price of those products should 
be taken into consideration in. computing 
the agricultural income of the assessee. 
The ratio of the decision in Wernher's as 
well as in Dooars Tea Co/'s case does 
not bear upon the question of law aris- 
ing for decision in this case. Therein what 
the courts had to consider was where a 
person carrying on ‘a trade disposes of a 
part of his goods not by way of sale in^ 
the course of trade but for his own use, 
whether ‘the production cost of such 
goods or the market price of those goods 
should .be taken into consideration. But, 
in the. present case we are called upon to 
consider the question whether when one 
trader transfers his goods to another 
trader at a price less than the market 
price, the taxing authority can take into 
consideration the market price of those 
goods, ignoring the real price fetched. 
As- mentioned earlier the latter question 
is no more res integra. It is concluded 
by the decision of this court in A. Raman 
and Co.’s case, 67 ITR 11 = (AIR' 1968 
SC 49) (supra). 


arose that ' 
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J2. | For the reasons mentioned 
above we are of the opinion that the 
conclusion reached by the Appellate As- 
sistant Commissioner is in accordance 
with law and it would be an exercise in 
futility to answer the third question set 
out above in favour of the Revenue and 
remit the case back to the Tribunal. In 
this view of the matter we do not pro- 
' pose to answer that question. i 


13.  .In the result this appeal fails 
and the same is dismissed with no order 
as to costs. ` 2 


Appeal dismissed, 
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(From Punjab and Haryama: 1971 
Tex LR 549) 
! K. S. HEGDE AND. 
. H. R. KHANNA, JJ. 
M/s. Ganesh Trading Co. Karnal 


etc. etc, Appellants v. State of Har- . 


yana and amother etc. Respondents. 
Civil Appeals Nos. 389 & 390 of 
1972, 
- 1969, 
1328, 


and 872 of 1971, 1073-1075, 1325- 
1799-1802, 1933, 1752-1758, 2724 
2725, 2737, 2738 of 1972, 35 and 9 of 
1973, D/- 25-4-1973. t 
Index Note: — (A) Punjab Gene- 
ral Sales Tax Act (46 of 1948) (as 
amended in Haryana in 1969), S. 5 (2) 
(a) (vi), Sch. B & Sch. C Item (2) — 
Paddy and rice cannot be considered 
as identical goods for the imposition of 
sales tax — Dealer purchasing paddy 
and after dehusking selling rice — 
` No deduction for turnover relating to 
paddy from total turnover after sale .of 
rice. , . : 
Brief ‘Note: — (A) Rice is not 
known as paddy. It is a misnomer to 
call rice as paddy. They are two dif- 
ferent things in ordinary parlance. 
Hence quite clearly when paddy is 
dehusked and rice produced, there has 
been a change in the identity of the 
goods. (Para 5) 
The fact that the Punjab Sales 
Tax Act as well as that Act as amend- 
ed by Haryana, make a distinction be- 
tween rice and paddy in their respec- 
tive Sales-tax Acts is a circumstance 
. of great significance. Rice and Paddy 
are treated differently for the purpose 
‘of sales tax. - (Para 6) 
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1835-1836 of 1970, 827-830 of 


' Hence, where the appellants, who: 
carried on business of buying paddy 
and after getting it dehusked, sold the 
rice to registered deelers, they are not 
entitled to exclude the turnover relat- 


.ing to the paddy purchased from the 


total turnover in computing the assess- 
able turnover for sales tax after sale 
of rice. 1971 Tax LR 549 (Punj & Har) 
Affirmed. AIR 1961 SC 1325 and AIR ' 
1967 SC 1454 and AIR 1969 SC 1073, - 
Rel. on. AIR 1966 SC 1546 and AIR 1961 
SC 412 and (1967) 19 STC 24.(SC) Ref. 
! (Para .7) 

Index Note; — (B) Interpretation 

of Statutes — Taxing Statutes — Sales 


.Tax Act — Entries in — Interpreta- . 


tion. i 
Brief Note: — (B) In finding out 


the true meaning of entries mentioned: 


in a Sales Tax Act, what is relevant is 
not the dictionary meaning but how 
those entries are understood in com 
mon parlance, specially in commercial 
circles. ; (Para 3): 
Cases Referred: Chronological Paras 
AIR 1969 SC 1073 = (1969) 3 SER - 
849, State of Punjab v. Chandu- 
lal Kishori Lal a 3 
AIR 1967 SC 1454 = 19 STC 469, 
Commr. of Sales Tax, Madh 
Pra. v. Jaswant Singh Charan 


Singh 
(1967) 19 STC 24 (SC), State of | 
Gujarat v. Sakarwala Bros. 5 
AIR 1966 SC 1546 = 17 STC 313, 
as of Madhya Bharat v. Hira- 


AIR 1961 SC 412 = (1961) 2 SCR 
14, Tungabhadra Industries Ltd. 
v. Commrl Tax Officer 5. 

AIR 1961 SC 1325.= 12 STC 286, 
Ramavatar Budheiprasad v. Asst. 

- Sales Tax Officer m 

The Judgment of the Court was 
delivered by 

HEGDE, J.:— The appellants carry 
on business.of buying paddy and after 
getting it husked either in their own 
mills or in other mills, sell the rice to 

Government and other registered 

dealers. On the purchase, of. paddy 

they paid purchase tax as provided in 
the Punjab General Sales Tax Act, 

1948. The question for decision is whe- 

ther when they sold the rice produced 

out of the paddy punchased, they were 
entitled to exclude the turnover relat- 
ing to the paddy purchased. When the 

Sales Tax Officer sought to levy sales- 


f 
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tax without excluding the turnover in 
question from the totel turnover of 
the appellants, the appellants moved 
the High Court of Punjab and Haryana 
under Article 226 of the Constitution 
challenging the validity of the levy. 


The petitions filed by the appellants ' 


first went up before a learned single 
Judge, who rejected the same. He came 
to the conclusion that rice and paddy 
are not identical type of goods and 
consequently the turnover relating to 
paddy over which purchase tax had 
been paid could not be excluded in 
computing the assessable turnover of 
the appellants. Aggrieved by that 
order the appellants went up in 
appeal to the ' Appellate Bench of 


that High Court. The Appellate 
Bench confirmed decision of 
the learned single Judge. Thereafter, 


after getting certificates from the- 


Hügh Court, these appeals have been 
brought. | 
2. The only question that 
arises for decision in these appeals is 
whether paddy and rice can be consi- 
dered as identical goods for the pur- 
pose of imposition of sales tax. Under 
the concemed Sales Tax Act exemp- 
tion: from payment of sales tax is pro- 
vided if the very paddy in respect of 
~which purchase tax was levied was 
sold and not if that paddy is converted 
into rice and sold. It is contended on 
behalf of the appellants that paddy 
and rice are identical goods amd, there- 
fore, when the law grants an exemp- 
tion in respect of paddy, that. exemp- 
tion is also available to transactions 
relating to rice. The argument  pro- 
ceeded on the basis mice was 
nothing but dehusked paddy. Both 
rice and paddy are identical goods. 
When paddy was. dehusked, there is 
no change in the identity of the goods. 
3. ‘In support of their conten- 
tion, the appellants cited to us certain 
dictionary meanings of the word 
“paddy” to show that rice is nothing 
)but dehusked paddy. This court has 
firmly ruled that in finding out the 
true meaning of entries mentioned in 
a Sales Tax Act, what is relevant is 
not -the dictionary meaning but how 
those entries are understood in com- 
mon parlance, specially in commercial 
circles. Sales-tax primarily deals with 
dealers who are engaged in commer- 
cial activity. Therefore, what is of the 
essence is to fimd out whether in 


‘eaves could not be 
‘vegetables. In Commr. of Sales-tax, 
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commercial circles, paddy is consider- 
ed as identical with rice. In this con- 
nection reference may be usefully 
made to the decision of this Court in 
Ramavatar Budhaiprasad v. Assistant 
Sales Tax Officer, Akola 12 STC 286 
= (AIR 1961 SC 1325) wherein this 
Court was called upon to consider 
whether bebal. leaves could be consi- 
dered as vegetables. Dictionary mean- 
ing showed that betal leaves are a 
class of vegetables but yet this court 
ruled that the word ‘vegetable’ should 
be construed in its popular sense, 
meaning that sense which people con- 
versant with the subject matter with 
which the statute is dealing, would 
attribute to it. On that basis this 
Court came to the conclusion that betal 
considered as 


Madhya Pradesh Imdore v. Jaswant 
Singh Charan Singh, 19 STC 469 = 
(AIR 1967-SC 1454) .this Court held 
that word ‘coal’ included ‘charcoal’ on 
the ground thet in ordinary parlance 
‘coal’ includes ‘charcoal’. In State - of 
Punjab v. Chandu Lal Kishori Lal, 
(1969) 3 SCR 849 = (AIR 1969 SC 
1073), the question was T bum 
ton’ included ‘cotton seeds’. This Cou 

eld that they were two distinct ee 
mercial goods though before the seeds 
were separated both the cotton and 
the seeds were part of one commodity. 


4. In support of their conten- 
tion that the meaning given in the 
commercial circles is not of the essence 
and what is of essence is the identity 
of the goods, the lesrned Counsel for 
the appellants relied on the decision of 
this Court in State of Madhya Bharat 
(now State of Madhya Pradesh) v. 
Hiralal, 17 STC 313 = (AIR 1966 SC 
1546). There the relevant entry read 
‘Tron and Steel’, The question was 
whether when a dealer purchased 
scrap -inon locally and imported iron 
plates from outside and after convert- 
ing them into bars, flats and plates in 
his mills, sold them in the market, they 
continued to be ‘iron amd steel. This 
court ruled that in spite of the change 
effected because of the process the 
goods had undergone, the goods sold 
in the market did not cease to be 
"ron and steel. We do not think 
that this decision is of any assistance 
to the appellants because both goods 


purchased as well as sold were ‘iron: 
and steel’. 


D 
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5. -It was contended on behalf 
of the appellants that the essential 
question fhat we have to decide is 
whether the goods sold "differed in 
identity from the goods purchased. It 
was urged that merely because paddy 
was dehusked and rice produced, there 
.was no change in the identity of the 
goods. Identity of goods is one of the 
essential elements to be borne in mind 
in deciding. the nature of the tnansac- 
tion, It was so decided in M/s. Tunga- 
-bhadra ` Industries Ltd. v. Commrl. Tax 
Officer, Kurnool (1961) 2 SCR 14 = 
(AIR 1961 SC 412). ‘In that case .the 
question arising for decision was whe- 
ther hydrogenated oil continued to: be 
ground-nut oil. This Court held that 
the hydrogenated groundnut oil con- 
tinued to be groundnut oil. Im arriv- 


ing at that conclusion this Court took- 
into consideration that the essential ` 


nature of the goods had not changed 
‘after the groundnut oil had been .sub- 
jected to chemical process. Similar 
view was taken by this Court in State 
of Gujarat ^v. Sakarwala Brothers 
(1967) 19 STC 24 (SC)  Therein .the 
question whether 'patasa, harda and 
alchidana' could be  oonsidered as 
‘sugar’. This Court held that when 
sugar was processed into patasa, harda 
and alchidana, it did not change its 
essential characteristic. Its identity 
continued to be the same. Now, the 
. question for our decision is whether it 
could be said that when paddy -was 
dehusked and rice produced, its iden- 


tity remained. It was true that rice. 


was produced out of paddy but it is 
not true to say that paddy continued 
to be paddy even after dehusking. It 
had changed its identity. Rice is not 
known as paddy. Kt is.a misnomer to 
call rice as paddy. They are two dif- 
ferent things in ordinary parlance. 
Hence quite clearly when paddy is 
dehusked and rice produced, there has 
been a change in the identity of the 
goods. In this view it is mot neces- 
sary for us to refer to the decisions of 
. some of the High Courts read to us at 
the time of hearing. 


6: There is yet another diffi- . 


‘loulty in the way of the appellants. 
Both the Punjab Sales-tax Act as well 
as that Act as amended by Haryana, 
make a distinction between rice and 
paddy in their respective Sales-tax 
Acts. Rice and Paddy are treated dif- 

` Herently. It is true that the entries in 


_Acts make distinction 


: ; A. L R. ` 
question were broùght on the statutes 
by Notifications issued by the respec- 
tive Governments, as authorised under 
the respective Acts. But the Acts au- 
thorised the Governments in question ` 
to either include or delete items in 
Schedules C & D. of those Acts and it . 
further provided that once an inclu- - 
sion or deletion was made, it became 
a-part of the law. The fact that: these 
i between rice 
and paddy is a circumstance of great 
significance. Those Acts proceed’ onl 
thé basis that paddy is something dif- 
ferent from rice for the. purpose . of 
Sales-tax. f : ies 
. ^. For the reasons mentioned 
above, we see no merit in these ap- 
peals. They are dismissed with costs, - 
one hearing fee. - : Nar AS 
Appeals dismissed. , 
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` The Commissioner of Income:tax, , 
Bombay City, Bombay,, Appellant v. . 
Abdul- Sattar Haji Ueman ' others, .. 
Respondents. NC M ss 

Civil Appeal No. 1699 of 1969, Dy/- 
11-12-1972. ; 

Index Note:— (A): Income-tax Act 
(1922), S. 66 (2) — Reference — Ques- 
tion. whether profit cannot be ascertained 
during year in which part of land sold 


-is question of Jaw — Tribunal should be . 
" directed to submit case for opinion. 


. Brief Note:— (A) The assessee pur- . 
chased three plots of land of different | 
quality and situated. in different locali- 
ties. For a total land of 1,62,825 Sq. .yds. 
he paid Rs. 10 lakhs. Out of this he sold 
48,398 Sq. yds. at Rs. 15:00 per sq. yd. 
The I-T. Officer held that the purchase 
of lands’ was an adventure in trade and 


ascertained the profit arising out of the — 


sale by- averaging the . purchase price. 
The Tribunal in appeal, held that the 
method adopted by I-T Officer was erro- 
neous. It also held that a large area of 
the land was in possession .of tenants _ 
who could be evicted at a considerable 
cost and in such a venture the profit and 
loss could be determined only when the 
entire land was sold: a NOM 
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"Held, that the question whether the 
Tribuna! 
that the profits made by the assessee by 
the sale of the part of land was not as- 
certainable and no profits could be as- 
sessed in the relevant year. was a ques- 
tion of law which arose for the conside- 
ration of the H. C. and it committed an 
error in refusing to direct the Tribunal 
to submit that question for the opinion 
of the H. C. Decision of Bombay H. C. 
Reversed; AIR 1969 SC 1053, Rel. on. 

(Para 8) 

The Judgment of the Court was deli- 
vered by i 

HEGDE, J:— This is an appel by 
special leave. It arises from a decision 
of the Bombay High Court under Sec- 
tion 66 (2) of the Indian Income-tax Act, 
1922 (in short ‘the Act’) declining to call 
upon the Tribunal to submit the question 
of law mentioned in the application.  . 

2. The material facts of this case 
_ are as follows: . 

The respondents purchased three 
lots of land measuring 1,62,895 sq. yds. 

om the Archbishop of Bombay. These 

three plots were situated in different 
localities. The purchase price for all 
these three plots together was Rs. 10 
lakhs. The sale deed does not mention 
separately the price of each plot. The 
purchase in question was made on De- 
` cember 21, 1960. Before the purchase 
was made the assessee paid an earnest 
money of Rs. 50,000 and at the time of 
sale he paid another sum of Rs. 25,000/- 
the balance amount was to be paid with- 
in three years from the date of the sale. 
At one timé there was controversy whe- 
ther the sale -in question was an adven- 
ture in trade or not. That question has 
been decided against the assessee. The 
same is no more in, dispute. All the au- 
thorities under the Act have proceeded 
on the basis that the purchase in ques- 
tion was an adventure in trade. 


8. Out of the area purchased the 


assessee sold 48,398 sq. yds. on March 8, . 


1961 at the rate of Rs. 15/- per sq. yd. 
The Income-tax Officer brought to tax 
what according to him is the profit earn- 
ed by the assessee in the assessment year 
1962-63 as a result of the sale effected 
on March 6, 1961. For determining the 
taxable profits he first determined the 
purchase price per sq. yard by dividing 
10 lakhs of rupees by 1,82,825 sq. yds. 
The difference between the purchase 
pue and the sale price was considered 
y him as the 


basis he assessed the sssessee. "The order 


was correct in law in holding: 


rofits made and on that - 
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of the Income-tax Officer was affirmed 
by the. Appellate Assistant Commissioner. 
The Tribunal reversed the order of the 
Appellate Assistant Commissioner. 

4. The Tribunal came to the con- 
clusion that the method adopted by the 


Income-tax Officer for determining the 
purchase price per sq. yd. was wholly 
erroneous. It opined, in our opinion, 


rightly that there was no basis for ave- 


raging the purchase price as the different 
plots of land purchased were situated at 
different places and their quality — dif- 
fered. It also noted the fact that a large 
area of land was in the possession of the 
tenants and they could be evicted only 
at considerable cost. It further opined 
on the basis of the material before it 
that the assessee may not be able to take 
possession of some of the lands, Lastly, 
it noticed that the assessee had to spend 
considerable amounts on litigation to ob- 
tain possession of some of the lands, pur- 
chased by him. All these aspects had 
been ignored both by the  Income-tax 
Officer as well as the Appellate Assistant 
Commissioner. The Tribunal did not go 
into the question as to what could be 
said to be the correct purchase price of 
the lands sold. It o as that in an adven- 
ture like the one before us, the profit 
and loss can be determined only when 
all the -lands purchased were sold. In 
arriving at that conclusion it relied on 
the decision of the Bombay High Court 
in In re K. H. Mody, (1940) 8 ITR 179 
(Bom). " 
5. Being dissatisfied with the 
orders of the Tribunal the Department 
moved the Income-tax Appellate Tribu- 
nal to refer the following question to the 
High Court under Section 66 (1) of the 
Act :— 


“Whether on the facts and in the cir- 
cumstances of the case, the Tribunal, 
having held that the transaction was an 
adventure in the nature of trade, is cor- 
rect in law in holding that the profits 
made by the assessee by the sale of a 
part of the land is not ascertainable on 
the date of the sale and therefore no 
profit can be assessed in the assessment 
year under consideration?" . 

5-A. The Tribunal rejected that 
appliration holding that the law was- 
lear on the point and its finding is essen- 
tially a finding of fact. Aggrieved by that 
decision, the Department moved the High 
Court, as mentioned earlier, under Sec- 
tion 66 (2) of the Act. The High Court 
also rejected that application. 
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6. It is strongly urged that the 
Tribunal erred in not referring the ques- 
tion mentioned above for ascertaining 
the opinion of the High Court and that 

' the High Court erred in not directing the 
Tribunal to submit that question for its 
opinion. The question of Jaw arising for 
‘decision in this case, we were told, had 
been considered and decided by this 


Court in P. M. Mohammed Meerakhan: 


v. Commr. of Income-tax, Kerala, (1989) 
73 ITR 785 = (AIR 1969 SC 1058). In 
that case a question similar to the one 
before us came up for consideration and 
this Court came to the conclusion that 
the profits earned in any year should be 
separately computed and assessed in the 
relevant assessment year. This Court 
took the view that in a venture some- 
what similar to the one before us, the 
profits are not to be computed when the 
entire land purchased is sold. It was fur- 
` ther urged that if the law is as stated 
by the Bombay High Court.In re Mody's 
case (supra) it would be extremely easy 
for an assessee to evade payment of tax. 
All that he need to do is not to'sell:a 
small portion of the land purchased by 
him. it was not denied on 
Department that the method of averag- 
ing adopted by the Income-tax . Officer 
-ifo1 the purpose of finding the. purchasing 
price of the lands sold was wholly wron 
in view of the fact that the quality o 
the lands ased differed don plot 
to plot as tbe plots purchased were situ- 
ated in different places, and that the ,as- 
sessee has not been able to take posses- 
sion of some of the lands. It is not known 
whether he will be ever able to' get pos- 
- session of some of the lands purchased; 
it was also not denied that he had to 
spend large sums of money in litigation 
for taking possession of some portions of 
land purchased by him. It was conceded 
that under these circumstances it was the 
duty of the Income-tax Officer to find 
out the veal purchase price of the land 
sold by taking into consideration all re- 
levant aspects and that he should have 
given the sssessee an opportunity to 
place before him all the relevant mate- 
rial to assist him in arriving at a just 
conclusion as regards the purchase price 
of the plots of land sold. lt was also not 
disputed that only after arriving at a 
. .proper conclusion as regards the pur- 
chase. price of the lands sold the Income- 
tax Officer could have found out the pro- 
fits o1 loss mede by the assessee in the 
relevant assessment year. We are of the 
opinion that the question of law set out 


I-T. Commr., A. P. v. Dhanrajgiri 


ehalf of the. 
1970, D/- 


A. T. R. 


in the application of'the Department did 
arise for consideration of the High Court 


and the High Court should have directed 
the Tribunal to submit that question for 
its opinion. a 

7 In the result, we allow this 


appeal and direct the High Court to call 
upon the Tribunal to submit for its opin . 
ion either the question mentioned in the 
application of the Department or any ap- 
propriate question or questions arising 
from the order of the Tribunal for its 
decision. In the circumstances of the case, 
we make no orders as to costs in this 


appeal, 
Appeal allowed. . 


AIR 1974 SUPREME COURT .1306 
(V 81 C 263) = 
z 1974 TAX. L. R. 517 
(From Andhra Pradesh: (1970) 77 
ITR 918) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

Commissioner of Income-tax, Andhra 
Pradesh, Appellant v. Dhanrajgiri Raja, 
Narasimgirji, Respondent. ` 
Civil Appeals Nos. 1653 and 1654 of 
-3-978. - 

Index Note:— (A) Income-tax. Act 
(1922), S. 10 (2) (xv) — Expenditure in- 
curred in connection with criminal case 
relating to business can be deducted in 
computing total income. 

Brief Note :— (A) Assesses is entitled 
to claim ‘deduction of the expenditure in- 
curred by in prosecuting criminal 
proceedings in the interest of his busi- 
ness. Section 10 (2) (xv). does not make 
any distinction between civil litigation 
and criminal litigation. All that the Court. 
has to see is whether the legal expenses 
were incurred by the assessee as a trader, 
in other words, whether the transaction 
in respect of which proceedings -were 
taken arose out of and was incidental to 
assessee's business. Further, the Court 
has to see whether the expenditure in 
question was bona fide.incurred wholly 
and exclusively for the purpose of busi- 


. ness. (1970) 77 ITR. 318 (Andh Pra), Af- 


firmed. (Para 7) 

neg Note :— ee Income-tax eet 
1922), S. 66 — nditure incurred in 
prosecuting psy case — Tribunal 
granting deduction of portion of expendi- 
ture on estimate — Finding of fact — 
High Courts power in reference, 


BR/BR/ATSE2/74/MV] - 
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Brief Note:— (B) Assessee incurred 
cal gate tb in connection with a crimi- 
na 


prosecution in the interest of his. 


business. The ‘Tribunal after estimation 
allowed I/3rd of-the amount to be deduct- 
ed from the total income of the assessee. 
On a reference to the H. C. it asked the 
Jribunal to re-examine the exact amount 
expended by the assessee in connection 
with criminal litigation. - 

Held, that the finding of the Tribunal 
8s to the amount spent in connection with 
the. criminal litigation was a finding of 
fact and it was not challenged. It was not 
open to the H. C. to sit as a court of ap- 

eal and examine the entire case afresh. 
1970) 77 ITR 318 (Andh Pra), Reversed. 
(Para 6) 

Index Note:— (C) Income-tax Act 
(1992), S. 10 (2) (xv) — Expenditure in 
connection with criminal litigation — Ap- 
portionment. ; 

Brief Note:— (C) Held that the Tri- 
bunal had come to the conclusion that the 
expenditure was bona fide and was in- 
curred for the purpose of business: in the 
circumstances it was not justified in ap- 
portioning the expenditure. (Para 4) 
Cases Referred: — Chronologica] Paras 
AIR 1972 SC 19 = 82 ITR 166, Commr. 

of L-T., W. B. v. Birla Cotton Spinning 
and Weaving Mills Ltd. 7 

The Judgment of the Court was de- 
livered by 

HEGDE, J.:— These are appeals by 
special leave. They arise from a refer- 
ence under Section 66 (1) of the Indian 
Income-tax Act, 1922. In order to pro- 
perly appreciate the decision of the High 
Court, it would be convenient to set out 
the material facts at the very outset. 


2. The  assessee, an individual, 
derived during the accounting years end- 
ing on October 21, 1949 and November 9, 
1950—the relevant assessment years be- 
ing 1950-51 and 1951-52—considerable in- 
come from various sources in Hyderabad 
as well as in other places. In 1935, the 
assessee had promoted a public limited 
papay. called ‘Dhanraj Mills Ltd.’ at 


Bombay. The assessee was appointed as 
its managing agent for a period of 50 
years. He was also appointed as a perma- 


nent director and chairman of the Board 
of Directors. In 1937, the company got 
into financial difficulties. Hence the as- 
sessee invited the assistance of one Ram- 
gopal Ganpatrai, who agreed to bring in 


e necessary finance. A tripartite agree-. 


ment was entered into between the as- 


L-T. Commr., A. P. v. Dhanrsjgiri (Hegde J.) 


[Prs. 1-2] S.C. 1887 


sessee, the company and the said Ram- 
gopal Ganpatrai. Under that agreement 
it was provided that the assessee sho: 

give up the managing agency and the 
company should appoint Ramgopal Gan- 
patrai or his nominee as the new manag- 
ing agent. A selling agency agreement 
was also to be entered into between the 
company and the Fargo Ganpatrai cr 
his nominee. As per that agreement the 
assessee was to be paid certain office 
allowance and a share in the managing 
agency commission by way of compensa- 
tion. Under that agreement, he also be- 
came entitled to 8/8th share of the selling 
agency commission as may accrue under 
the proposed selling agency agreement. 
It was further provided that in case 
either the managing agency agreement of 
the sling agency agreement came to be 
terminated, the assessee, at his option, 
would be entitled to resume the manag- 
ing agency as well as the selling agency. 
In pursuance of the aforementioned tri- 
partite agreement, the managing agency 
agreement and the selling agency agree- 
ment were executed by the company. 
Accordingly, Ramgopal Ganpatrai bec» ne 
the managing agent as well as the selling 
agent of the company. This position con- 
tinued for some years. In 1943 Ramgopal 
Ganaptrai floated two private limited 
companies and assigned the managing 
agency and selling agency respectively 
to those two companies. The assessee's 
consent thereto was also obtained, as sti- 
pulated in the.agreement. In 1946 Ram- 
gopal Ganpatrai moved .a resolution ior 
the removal of the assessee as the Chair- 
man of the Board of Directors of the 
company on the ground that he had com- 
mitted offences under Section 86-F of the 
Indian Companies Act. That- resolution 
was accepted and the assessee was re- 
moved from his office of the Chairman of 
the Board of Directors. In 1947 the sell- 
ing agency was surrendered by the pri- 
vate company floated by Ganpatrai, but 
it did not revert to the assessee as pro- 
vided in the original tripartite agree- 
ment. The assessee thereupon instituted 
a civil suit seeking his reinstatement as 
the Chairman of the Board of Directors 
of the company. In that suit he also 
sought to establish his right to the sell- 
ing agency. Therein he alleged that the 
company had in collusion with Ramgopal 
Ganpatrai sought to oust him from his 
office of the Chairman of the Board of 
Directors and further prevented him from 
getting the selling agency. During the 
pendency of that suit, the assessee lodg- 
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ed a complaint with the police alleging 
misappropriation. of the companys funds 
as well as other fraudulent acts on the 
part of Ramgopal Ganpatrai, while mana- 
ging the company. He also made other 
allegations with which we are not con- 
cemed in this case. In pursuance of that 
complaint, the Government instituted a 
criminal case against Ramgopal Ganpat- 
rai. After obtaining the permission of the 
Court and with the consent of the Gov- 
ernment, the assessee employed his own 
lawyers to prosecute that case.. The pro- 
secution culminated in the conviction of 
Rarigopal Ganpatrai. The conviction was 
upheld by the High Court ‘on June 22, 
1851. 
the criminal appeal were pending, the 
asserzee and Ramgopal Ganpatrai enter- 
ec into a settlement. Under the settle- 
ment Ramgopal Ganpatrai gave up the 
managing agency and further affirmed the 
right of the assessee to the selling agency. 

e selling agency commission was made 
: payable to the assessee and the same 
was taxed in the.assessment year 1948-49. 


8. The amounts: spent by the as-. 


sessee in connection with the aforemen- 
toned civil and criminal litigations dur- 
ing the relevant previous years were 
claizied by him as allowable deductions 
under Section 19 (2) (xv). We are not 


now concerned with the amount spent: 


for the civil litigation., That has been 
givea deduction. So far as the amount 
spent: for criminal litigation is concern- 
ed, the Tribunal came to the conclusion 
that in the assessment year 1949-50, the 
assessee had spent a sum of Rs. 9,836/- 
and during the assessment year 1950-51, 
he had spent a sum of Rs. 39,057/- and 
further in the assessment year 1951-52, 


' he had spent a sum of Rs. 57,066/-. It. 


further came to the conclusion that the 
assessee expended all these amounts for 
the purpose of the business. The Tribu- 
nal opined that the criminal case was 
instrumental in bringing about the com- 
promise. The effect of the Tribunal’s find- 
ings is that the assessee incurred the ex- 


per diture in. question for the purpose of | 


the business. The question for considera- 
tion is whether such an expenditure is 
deductible under Section 10 (2) (xv). Sec- 
' tion 10 (1) provides for the assessment of 
income from business. Section 10 (2) pro- 
vides for certain deductions from that in- 
come. Section 10 (2) (xv) provides for 
the deduction of: | 
*any expenditure, not bein 

uae of. the nature Joed 


an al- 
in any 


ile the civil litigation as well as . 


nal 
,na 


A. T. R. 


of the clauses (i) to (xiv) inclusive, and 
not being in the nature of capital expen- 
diture or personal expenses of the asses- 
see, laid out or expended wholly and ex- 


clusively- for the purpose of such busi- - 


ness, profession or vocation." 


á. The Tribunal bas found that 
the expenditure in question had been in-. 
curred by the assessee; it was a bona 
fide. expenditure and it was incurred for 
the purpose of business. From the cir- 
cumstances of the case it is clear it was 
wholly and exclusively expended for the 
purpose of the business th 

unl did not specifically say so. 
giving those findings strangely enough, 
the Tribunal held that only one-third of 
that expenditure should be considered as 
having expended wholly and exclusively 
for the 
The Tribunal’s decision as to apportion- ` 
ment of the expenditure appears to be on 
the basis of estimate. The Tribunal was 
not justified, under the circumstances of 
the case in apportioning the expenditure 


. incurred. But the assessee did not com- 


plain against that finding. At the instance 
of the Commissioner. of Income-tax, the 
Tribunal submitted the following two 
questions to the High Court: 


“(1) Whether, on the facts and in the . 
circumstances of the case, any part of the, 


expenditure incurred by the assessee in 
connection with the criminal prooeedings 
initiated and conducted by the Govern- 
ment against Shri Ramgopal Ganpatrai 
was an allowable deduction under Section 


we (xv) of the Income-tax „Act, 1922? . 
an " - E s 
e ae the answer to question No. 1. 
1S In 


e affirmative, whether there is any 
basis for estimating such allowable part 
of expenditure at l/3rd of the total?” 


5. The High Court, while accept- 
the conclusion reached by the Tribu- 
that the expenditure in question was 
incurred: for the purpose of business car- 
ried on by the assessee at the same time 
opined that the entire expenditure incur- 
red should have been given deduction. It 
advised the Tribunal accordingly. Bot at 
the same time it asked the Tribunal to 
re-examine 'the exact amount expended 
by the assessee in connection with the 
criminal litigation. 


6. . In our opinion, the High Court | 
was not justifled in going 


beyond the 
questions referred to it. The assessee did 
not move the Tribunal to refer any ques- . 
tion of law to the High Court. He appears 
to have accepted the decision of the Tri- 


` 


though the Tri- ` 
After . 


urpose of business in question. . 


1974 


bunal. The questions referred to the High 
Court must be understood in the light of 
the facts and circumstances of the case. 






e expenditure in 
uestion was deductible under Section 10 


T. Now coming:to the questions 
referred, it was urged by Mr. Ahuja, 
learned counsel for the Revenue, that an 
expenditure incurred in connection with 
a criminal case cannot be considered as 
an expenditure coming within the scope 
of Section 10 (2) (xv) of the Act. He con- 
tended that an expenditure, incurred in 
connection with a civil litigation can be 
given deduction to, if the conditions 
rescribed in Section 10 (2) (xv) are satis- 
ed but no such deduction can be given 
if any expenditure is incurred in connec- 
tion with a criminal case. We find no 
support for this contention from the lan- 
guage of Section 10 (2) (xv). That provj- 
sion does not make any distinction be- 
tween civil litigation and criminal litiga- 
tion. In fact, expenses incurred in con- 
nection with litigation are not separately 
dealt with under that provision. In our 
opinion, it makes no difference ,whether 
the proceedings are civil or criminal All 
that the court has to see is whether the 
legal expenses were incurred by the as- 
sessee in his character as a trader; in 


F 





other words, whether the transaction in: 


respect of which proceedings are taken 
arose out,of and was incidental to as- 
sessee's business. Further we have to see 
whether the expenditure in question was 
bona fide incurred wholly and exclusively 
for the purpose of business—see Commr: 
of Income-tax, West Bengal v. Birla 
Cotton Spinning and Weaving Mills Ltd., 
82 ITR 166 = (AIR 1972 SC 19) It is 
true that in some of tbe cases this Court 
has held that an expenditure incurred b 

an accused assessee to defend himse 

against a criminal charge did not fall 
within the scope of S. 10 (2) (xv). Those 
decisions were rendered on the facts of 


Agrl. L-T. & S. T., A. Commr. v. V. M. Ravi 


S. C. 1869 


those cases. That is not the position in 
this case. On the findings arrived at by 
the Tribunal, it is clear that the assessee 
had incurred the expenditure in question 
for the purpose of his business. The 
learned counsel for the Revenue urged 
that there was no necessity for the assessee 
to incur that expenditure, as the prosecu- 
tion was launched by the Government. It 
was not urged, and it could not have been 
urged that the expenditure was not bona 
fide incurred. The Tribunal has come to 
the conclusion that the expenditure in 
question has been incurred. The conten- 
tion that as the Government was conduct- 
ing the prosecution, there was no neces- 
sity for the assessee to engage his own 
lawyers is not substantial. It was for the 
assessee to decide how best to protect his 
own interest. It was the duty of the as- 
sessee to see that the prosecution was 
properly cohducted. He was interested in 
successfully 


the case in the hands of the nean 
agency of the Government is no groun 

for disallowing the expenditure. It is not 
open to the Department to prescribe what 
expenditure an assessee should incur ,and 


in what circumstances he should incur - 


that expenditure. Every businessman 
knows his interest best. So far as the ap-' 
portionment is concerned we are not told 
why we should not consider the same as} 
a reasonable estimate. 
8. For the 
above, we vacate the order made by the 
High Court and in its place we answer 
the questions referred to in the affirma- 
tive and in favour of the assessee. The 
appeal is decided accordingly. Parties to 


bear their own costs: 
Appeal allowed. 


AIR 1974 SUPREME COURT 1369 
(V 61 C 264)— 
1974 TAX. L. R. 520. 
(From Kerala: AIR 1967 Ker 215 (FB)) 
K. S. HEGDE AND A. N. GROVER, JJ. 


The Inspecting Asst. Commissioner of 
Agricultural .Income-tax and Sales Tax 
and another, Appellants v. V. M. Ravi 
Namboodiripad etc., Respondents. . 

Civil Appeals Nos. 2569-9570 of 1969, 
D/- 17-9-1971. 

Index Note:— (A) Kerala Agricultu- 
ral Income-tax Act (22 of 1950), Ss. 3, 35 
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rosecuting the case. The . 
'fact that he did not leave the carriage of 


reasons mentioned 


' . fore, the 


1870 S. C. [Prs. 1-4] Agrl. L-T. & S. T., A. Commr. v. V. M. Ravi (Hegde J) ALR. 


and 36 — Assessment under S. 3 — Sub- 
sequent amendment in S. 3 by Kerala Act 
12 of 1964 — Amendment with retrospec- 
: tive effect — Rectification of assessment 
— Section applicable — Whether S. 35 or 
S. 36 — (X-Ref :— Kerala Agricultural In- 
come-tax (Amendment) Act (12 of 1964).) 

Brief Note:— (A) After the assess- 
ments for the years 1958-50 to 1961-62 
were made, Section 3 was amended by 


Kerala Act 12 of 1964 with retrospective 


effect from 1-4-1958. Subsequent to the 
amendment, the Agricultural Income-tax 
Officer, having recourse to his powers 
under Section 86, corrected the assess- 
ments in accordance with the amended 
provisions of Section 8 (8). The. High 
Court held that the prior assessments 
having been made at too low a rate, the 
Agricultural L-T. Officer could only have 
exercised his power under Section 35. On 
appeal to Supreme Court by special 
leave. 


Held, on analogy of the provisions of 


Ss. 34 and 85 of the Income-tax Act 
(1922), that as a result of the legal fiction 
about the retrospective operation of the 
-Amending Act, the previous assessment 
orders must be deemed to suffer from a 
mistake apparent from the record. There- 
Agricultural L-T. Officer was 
empowered to make rectification under 
S. 36 and not under S. 35. AIR 1967 Ker 
215 (FB), Reversed; AIR 1958 SC 875 and 
AIR 1959 SC 881, Rel. on. (Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1959 SC 881 = 1959 Supp (2) SCR 
.547, Mis. Maharana , Mills (B) Ltd. v. 
Income-tax Officer 7 
- AIR 1958 SC 875 = 1959 SCR 708, M. K.. 
. . Venkatachalam I. T. O. v. Bombay Dye- 
ing and Mfg. Co. Ltd. 8 
The Judgment of the Court was de- 
livered by ` 


HEGDE, J.:— These are appeals by. 


specíal leave from the decision of the 
High Court of Kerala. The questions of 
law arising for decision. in these two & 
eals are identical Therefore, it would 
be sufficient if we set out the facts of the 
case in Civil Appeal No. en of Ie isi 
respondent in that appeal is,ex p u 
. the respondent in Civil Appeal No. 2570 
of 1989 is represented by Mr. Sardar Bar 
hadur. Hence the opposing view points 
on that question have been fully de ated 
before us. 
2. Now coming to the facts of the 
case the respondent is the Manager of a 
- Nambudri lllom. That illom was assessed 


to tax under the Kerala Agricultura] In- 
come-tax Act, 1950 (hereinafter to be ‘re- 
ferred to as 'the Act) in respect of the 
assessment years 1958-59, 1959-60, 1960-61 
and 1961-62. All the assessments were 
made on March 14, 1962. e 

8. | Section 3 of the Act provides: 

"Agricultural Income-tax at the rate 
or rates specified.in the Schedule to this 
Act shall be charged for each financial 
year in accordance with and subject to 
the provisions of this Act, on the total 
agricultural income of the previous 


Sub-sections (8) and (4) of that section as 
it stood on March 14, 1962 read as fol- 
lows: i 2 

"(8) In the case of an undivided Ali- 
yasanthana family or branch of Maru- 
makkathayam. tarwad including a Nam- 
budiri family or a family like that of the 
Moothathu or any other class governed 
by the law applicable to: Nambudiries 
consisting of more five members and 
whose agricultural income exceeds six 
thousand rupees, the tax shall be assessed 
at the average rate Sppdcabis to the 
share of the -agricultural income due .to 
five members of the family or to six 
thousand rupees, whichever is higher." 

.  "(4)In the case of an undivided 
Hindu family consisting of brothers only. . 
or of a brother or brothers and the son or 
sons of a brother or brothers and whose 
agricultural income exceeds six thousand 
rupees, the tax shall be assessed.at the 
average rate applicable to the share of 
income due to a brother or to six thou- ` 
sand rupees, whichever is higher". 

“Explanation— For the purposes of 
this sub-section— . , 

(a) the expression ‘share: of income 
due to a brother’ means the portion of the 
total agricultural income of. the family . 
which would have accrued to a brother, 
if a partition of the assets had been 
effected according to law on the, day be- 
fore the assessment is made; and : 

(b) ‘son’ includes a son's son." 

4. Subsequent to the passing of 
assessment orders on March 14, 1962, Act 
XII of 1964 was passed by the Kerala Le- 
gislature. That Act amended sub-sec. (3): ` 
of the’ Act and omitted sub-section (4). 
That amendment came into force wi 
effect from April 1, 1958. “Amended sub- 
section (8) reads: : 

: “In the case of a Hindu undivided 
family consisting of more than 5 mem- 


-bers entitled to claim a share on part-. 
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tion and whose agricultural income ex- 
ceeds six thousand rupees, the tax shall 
be assessed at the average rate Ka 
to the share of the agricultural income 
due to five members of family or to 
rupees six thousand whichever is higher. 
5. | The amendment was given re- 
trospective effect. 
6. Subsequent to that amendment, 

the Agricultural Income-tax Officer by 
having recourse to his power under Sec- 
tion 38 of the Act, corrected the assess- 
ments in accordance with the amended 

rovision, Section 85 of the Act provides 
or bringing to tax the income that has 
escaped assessment or has been assessed 
at too low a rate. Section 86 empowers 
the Agricultural Income-tax Officer to 
rectify the mistakes in an assessment 
„order which are apparent on the face of 
the records. Under Section 35,- the re- 
assessment can be done only within three 
years of the end of the concerned finan- 
cial year but under Section 86 the recti- 
fication can be made within three years 
of the date of the assessment. If the 
power exercised by the Agricultural In- 
come-tax Officer can be held to have been 
exercised under Section 86, then all that 
we have to see is whether the powers 
exercised by the Agricultural Income-tax 
Officer were exercised within three years 
"from the date of the assessment order, 
in respect of each one of those assess- 
ments, If, on the other hand, we come 
to the conclusion that the case falls with- 
in Section 85 then what we have to see 
is whether the power was exercised in 
respect of each of the assessment within 
the period prescribed therein. 


T. The High Court has come to 
the conclusion that on the facts of the 
case, the Agricultural Income-tax Officer 
could only have exercised his power 
under Section 85 as he was dealing with 
a case where assessment had been made 
at too low a rate. 


8. For the reasons to be present- 
ly stated the judgment of the High 
Court cannot be accepted as correct. Sec- 
tion 85 of the Act corresponds to Sec. 84 
of the Indian Income-tax Act, .1922 and 
Section 86 corresponds to Section 35 of 
that Act, This Court had occasion to deal 
with the scope of Sec. 35 of the Indian 
Income-tax Act, 1922 in M. K. Venkata- 
chalam, I. T. O. v. Bombay Dyeing and 
Mfg. Co. Ltd., 1959 SCR 708 — (AIR 1958 
SC 875) Therein the Income-tax Officer, 
by his order dated October 9, 1952, as- 
sessed the assessee for the assessment 


- 1952. 


year 1959-53 and gave him credit for 
Rs. 50,608-15-0 as representing interest on 
tax paid in advance under Section 18-A 
(5) of the Income-tax Act. On May 94, 
1953, the Indian Income-tax (Amend- | 
ment) Act, 1958 came into force adding 
a proviso to Section 18-A (5) of the Act 
to the effect that the assessee was entitled 
to interest not on the whole of the ad- 
vance’ tax paid by him but only on the 
difference between the payment made 
and the amount assessed. The Amend- 
ment Act provided that it shall be deem- 
ed to have come into force on April 1, 
The Income-tax Officer, acting 
under Section 35 of the Act, rectified the 
assessment order holding that the asses- 
see was entitled to a credit of only 
Rs. 21;157-6-0 by way of interest on tax 
paid in advance as a result of the retros- 
pective operation of the amendment in 
Section 18-A (5) and issued a notice of 
demand against the assessee for the 
balance of Rs. 29,446-9-0. The assessee 
filed a petition in the High Court of Bom- 
bay under Art. 226 of the Constitution 
praying for a writ prohibiting to be issu- 
ed to the appellants from enforcing the 
rectified order and notice of demand. 
The ee Court issued the writ prayed 
for holding that Section 85 was not ap- 
plicable to the case as the mistake men- 
tioned in Section 35 had to be apparent 
on the face of the order and the question 
could only be judged in the light of the 
law as it stood on the day when the order 
was passed. Overruling that decision this 
Court held that the Income-tax Officer 
was justified in exercising his powers 
under Section 85 and rectitying the mis- 
take. This Court held that as a result of 
the legal fiction brought about as a result 
of the retrospective operation given to 
the Amending Act, the subsequently in- 
serted proviso must be read as formin 
part of Section 18-A (5) of the princip 
Act as from April 1, 1952, and conse- 
quently the order of the Income-tax Offi- 
cer dated October 9, 1952, was inconsist- 
ent with the provisions of the proviso 
and suffered from a mistake apparent 
from the record. Dealing with the scope 
of Section 35 of the Indian Income-tax 
Act, 1922, Gajendragadkar, J. as he then 
was, speaking for the court observed :— 
"It is in the light of this position that 
the extent of the Income-tax Officers 
power under Section 35 to rectify mis- 
takes apparent from the record must be 
determined; and in doing so, the scope 
and effect of the expression "mistake ap- 
parent from the record" has to be ascer- 


Hawe 
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tained. At the time when the Income-tax 
Officer applied his mind to the question 
of rectifying the alleged mistake, there 
can be no doubt that he had to read the 


, principal Act as containing the inserted: 


proviso as from April 1, 1952. If that be 
the true position then the order which he 
made giving credit to the res 
Rs. 50,603-15-0 is plainly and obviously 
inconsistent with a Specific and clear pro- 
© vision of the statute and that must in- 
evitably be treated as a mistake of law 
apparent from the record. If a mistake 
of fact apparent from the record of the 
assessment order can be rectified under 
Section.85, we see’ no reason why a mis- 
take of law which is glaring and obvious 
cannot be similarly rectified. Prima facie 
it may appear somewhat strange that an 
order which was good and valid when it 


was made should be treated as patently , 


- invalid and wrong by virtue of the re- 
. trospective operation of the Amendment 
Act. But such a result is necessarily in- 
volved in the legal fiction about the re- 
trospective óperation of the Amendment 


= Act. If, as a result of the said fiction we 


must read the subsequently inserted 
proviso as forming part of Section 18-A 
(5) of the principal Act as from April 1, 
1952, the conclusion is inescapable that 
' the order in question is inconsistent with 
the: provisions of the said proviso and. 
must be deemed to suffer from a mistake 
apparent from the record. That is why 
we think that the Income-tax. Officer was 
justified in the present case in exercising 
his power under Section 35 and rectify- 
ing the said mistakes.” 

There is another decision of this Court 
bearing on the question of law which we 
are considering and that decision i$ M/s. 
Maharana Mills (Private) Ltd. v. The In- 
come-tax Officer, Porbandar, 1959 Supp 
(2) SCR 547 = (AIR 1959 SC 881) The 
assessee in that case was a Private Ltd. Co. 
It was assessed to income-tax for the as- 
sessment year 1953-54 under the- provi- 
sions of the Indian Income-tax Act,. 1922. 
As per the assessment order dated June 
30. 1955. the amount of depreciation 
allowed under Section 10 (2) (vi) of the 
Act was Rs. 8,48,105/-. By.his order of 
February 27, 1956, the Income-tax Offi- 
cer corrected the written down value of 
the different properties of the assessee 
and determined the total allówable de- 
preciation to be Rs. 1,94,074/-. The (ap- 
pellant) assessee challenged the order 
dated February 27, 1956 on the grounds, 
inter alia, (1) that he was not given a 


written notice of the intended rectifica- . 


ndent for. 


tion" of the written down value, (2) that | 
the provisions under which the Income- 
tax Officer acted, ie. Section 85 of the 
Áct, was not meant for the purpose of 
making corrections in written down 
values, the correct provision being Sec- - 
tion 34 which specifically refers to exces- 
sive depreciation, and (8) that, in any 
case, he had exceeded his jurisdiction 
under Section 85 of the. Act in calculat- 
ing the depreciation on the written down ` 
value of the buildings ‘and the machinery’ 
of the appellant acting suo motu, and 
that he could correct only those mistakes 
which had been. pointed out by it. It was . 
found that notice was given to the ap- 
ellant of the intended détermination òf 
e writen down value, though it was 
not & written notice, and that the matter 


.was discussed with the assessee's repre- 


sentative. Overruling the contentions of . 
the assessee this court held that the recti- 


.fication in question could be made under 


Section 85 of the Indian Income-tax Act, - 
1922 even though a  re-assessment . 
could have been made under Section 34 
of that Act. 

9. Unfortunately in the present 
case the attention of the learned Judges 


‘of the High Court was not invited to any 


of the two decisions referred to earlier. 


For the reasons mentioned above, we 


come to the- conclusion that the Agricul-| ~ 
tural Income-tax Officer was empowered 


to make the rectification under Section 38 
of the Act. But from thé material before 
us, it is not possible for us to decide 
which of all assessments would fall within 
the period prescribed in Section 36 of the 
Act. For that reason these cases have got | 
to go back to the High Court for deciding, . | 
that question in accordance with this 

decision. : : z 


10. . In the result these appeals are 
allowed ‘and they are romita. to the 
High .Court for disposal according to law 
as stated earlier. No costs, 

Appeals allowed, 
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"AIR 1974 
‘ {V 61 C 265) 
(From: Rajasthan) 
P..JAGANMOHAN REDDY, 
|. S. N. DWIVEDI, JJ. 


Sita Ram Sharma and others, Appel- - 


lants v. State of Rajasthan . and others, 
Respondents. ; 


Civil Appeal No. 1850 of 1973 and 


C.. As. Nos. 1851-1855, 1874-1875, 2041- 
2057, 9005-2068 of 1973, and 60-63 of 
1974, C. A. Nos. 280-281 of 1974, 58-59 
of 1974, and 224 of 1974, D/- 8-5-1974. ` 
Index Note: — (A) Motor Vehicles 
Act (1939), Section 68-CC 
Section 4 
ment) Ordinance 
is constitutional and not beyond the com- 
petence of the State Legislature. (X-Ref: 
Constitution of India, Article 146 and 
Sch. 7, List I, Item 43 and List II, Items 
85 and 4$). ae 
Brief Note: — (A) Section 4 of the 
Ordinance declares that any scheme pre- 


pod and published under Section. 68-C. 


y the General Manager of State Trans- 
pr Undertaking shall be deemed to have 


een prepared or pole by the State 
g. 


Transport Underta It also provides 
. that the scheme shall not be questioned 
..in any Court or ‘before any authority 
merely on the. ground that the same has 
been prepared or published by the Gene- 
ral Manager. It may be observed that 
Section 4 makes no amendment in the 
Road Transport. Corporation Act. It does 
not directly affect the power of the Road 
Transport Corporation under Section 19 
(2) (c) of the said Act. It has attempted 
to insert a new Section 68-CC in Chap- 
ter IV-A of the Motor Vehicles Act. By 
this new section it has validated the 


scheme prepared and published by the. 
of a State Transport: 


General Manager 
Undertaking as defined in Section 68-C. 
The subject-matter of Section 4 clearly 
falls within Items 85 and 42 of List III 
and not within Item 48 of List I. The 
subject-matter is the conferment of power 
of acquisition of a road transport under- 
taking on the General Manager of the 
State Transport Undertaking. It has di- 
rect concern with’ acquisition. 
-concern with incorporation, regulation 
and winding up of trading corporations. 
The constitutionality of the law is to be 
determined by its real subject-matter and 
not by the incidental effect which it may 
have on any topic of legislation in List I 
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. Foll. 
Cases Referred: | 


(as added by: 
of M. V. (Rajasthan Amend-. 
(8 of 1974) — Section. 


It has no . 


‘Sita Ram v. State of Rajasthan (Dwivedi J.) [Prs. 1-5] S. C.. 1378 
SUPREME COURT 1873 ` 


AIR 1947 PC 60 and AIR.1972 SC 2301, 
Fol. ` (Paras 15, 16) 
Chronological Paras 
AIR 1972 SC 9301 = (1973) 1 SCR 356, 

Kannan. Dewan Hills Produce Ltd. v. 
- State of Kerala ; l6 
AIR 1947. PC 60 = 

fulla Kumar Mukherjee v. Bank of 

Commerce Ltd. -` : . 18 

- The Judgment of the Court was deli- 
vered by 

DWIVEDI, J:— All these appeals 

now ráise a common question of law and 
are being decided by a common judg- 
ment. d : 

2. . All the appellants were opera- 
tors 
Rajasthan. They held regular permits 
for various routes in' the State. 


3.. The State has a Road Trans- 
port Corporation. It is called the Rajas- 
than State Road Transport Corporation. 
-It was constituted on October 1, 1964 
under the Road Transport Corporation Act, 
1950. It has a General. Manager. 


4. Section 19 (2) (c) of the afore- 

- Said Act empowers the Corporation to ac- 
uire routes for plying buses and to ex- 
clude privaté operators therefrom. In 
1956 Parliament inserted Chapter IV-A 
in the Motor Vehicles Act for acquiring 
routes:. Section 68-I is to be found in that 
Chapter. It enables the State Govern- 
ment to make rules to carry into effect 
the provisions of the Chapter. - The State 
of Rajasthan has made certain rules 
under this section. Rules 3 and 4 are 
material for our purpose. Rule 8 pro- 


vides that a scheme under: Section 68-C ` 


of the Motor Vehicles Act will be pre- 
pared by the General Manager of the 
tate Transport  Undertaking. Rule 4 
rovides that the scheme shall be pub- 
ished in the Gazette with certain parti- 
: culars specified therein, 


` 5. ` Acting under Rules 8 and 4, 
the General Manager of the Corporation 
published schemes in the Gazette for 
nationalisation of the appellants’ routes 
on September 22, 1969. Thereafter the 
procedure provided for in the provisions 
in Chapter IV-A was 
schemes then became final. Then the ap- 

Hants filed writ petitions in the High 

urt of Rajasthan challenging the sche- 
mes. The schemes were challenged on 
various grounds. But the main ground 
of attack was that the Rajasthan State 
‘Road Transport Corporation, and not its 
General Manager, could prepare and pub- 


1947 FCR 28, Pra- 


of State carriages in the State of . 


one into; and the. 
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lish a scheme.. The validity of Rules 3 
and 4 was also questioned. 
6. The Rajasthan High Court re- 
jected all the grounds of attack and dis- 
missed the writ petitions, So. these ap- 
peals. 
257 s During pendency of the ap- 

peals the Governor of Rajasthan has en- 
acted an ordinance. The Ordinance is 
called the Motor Vehicles (Rajasthan 
Amendment) Ordinance, 1974 (Ordinance 
No. 8 of 1974). It was published in the 
State Gazette, dated January 28, 1974. 
Section 4 of the Ordinance is relevant for 
our purpose. After Section 68-C in Chap- 
ter IV-A, Section 4 adds a new Section 
68-CC. The new section reads: 


“For the removal of doubts, it is 
hereby .declared that where in exercise 
of the powers conferred by rules made 
under this Chapter, any scheme has been 

repared or published under Sec. 68-C, 
By . the General Manager of a State 
Transport Undertaking or by any other 
officer authorised in this behalf, the 
scheme shall be deemed to have been 
prepared or published by the State Trans- 
port Undertaking. and the scheme 
not be questioned in any Court or be- 
fore any other authority merely on the 


ground that the same has been prepared- 


0r published by, the General Manager or 
the other officer.” , 


8. All counsel for the MU HE UE 
have made the concession that if Section 
4 of the Ordinance is constitutional, other 
points could not survive and the appeals 
would fail. Accordingly we have Teed 
counsel for the parties first on the con- 
stitutionality of Section 4. After hearing 
all of them we are of opinion that Sec- 
tion 4 is validly made by the Governor. 


9. The main argument is that the 
subject matter of Section 4 falls within 
item 48 of List I of the Seventh Sche- 
dule to the. Constitution. So the State 
Legislature could not enact Section 4. 
. The rival contention of Dr. L. N. Singhvi, 
Advocate-General of Rajasthan, is 
that the subject-matter of Section 4, in 
its true nature and character falls, with- 
in items 35 and 42 of List IIT of the 
Seventh Schedule to the Constitution.. 


10. Item 48 of List I reads: "In- 
corporation, regulation and winding up 
of trading corporations, including bank- 
ing, insurance and financial corporations 
but not including co-operative societies." 
Item 35 of List III reads: c ane 
propelled vehicles including the princi- 


shall 


` time bein 


ALR 
ples on which taxes on such vehicles ‘are 
to be levied.” Item 42 of List III. reads: 
Acquisition and requisitioning of pro- 
perty. x 

1l. The Road Transport Corpore- 
tion Act, 1950 is made by Parliament . 
under Item 48 of List I. Section 19 (2) 
(c) enables the Road "Transport Corpora- 
ton. "to prepare schemes jr the acqui- 
sition of, and to eguie, either by agree- 
ment or compulsorily in accordance with 
the law of acquisition for the time bein 
in force in the State concerned and wi 
Such procedure as may be prescribed, 


, Whether absolutely or for any period, the 


whole or any part of any undertaking of 
any other person to the extent to which the 
activities thereof consist of the operation 
of road transport services in that State 
or in any éxtended area." 


12. We ‘now pass on fo Chapter 
IV-A of the Motor Vehicles Act. Section 
68-A is the definition provision. Clause (b) 
thereof defines the “State Tr. rt Un- 
dertaking”, It means any imdertaklag 
providing road transport service, where 
such undertaking is carried on by (i) the 
Central Government or a State Govern- 
ment (ii) any Road Transport Corpora- 
tion -established under Section 3 of the 
Road ‘Transport Corporation Act, 1950, 
and (iii any municipality or any corpo- 
ration or company owned or controlled 
by the Central Government or one or 
more State Governments, or by the Cen- 
tral Government and one or more State 
Governments. 


18. Section 68-B provides that the 
provisions of Chapter IV-A and the Rules 
and Orders made thereunder shall have- 
effect notwithstanding anything inconsis- 
tent therewith contained in Chapter IV 
of this Act or in any other law for the 
in force or in any instrument 
having effect by virtue of any such law. 
Section 68-C provides that where any 
State 'Transport Undertaking is of opinion 
that for the purpose of providing an effi- 
cient, adequate, economical and properly 
co-ordinated road transport service, it is 
necessary in the public interest that road 
transport services in general or any par- 
ticular class of such service in relation to 
any area or route or portion thereof 
should be run and operated by the State 
Transport Undertaking, whether to the 
exclusion complete or partial of other 
persons or otherwise, the State Transport 
undertaking. may prepare a scheme giving 
particulars of the nature of the services 
proposed to be rendered, the area or route 
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proposed to be covered and such other 
particulars respecting thereto as may be 
prescribed and shall cause every such 
scheme to be published in the Official 
Gazette and also in such other manner as 
the State Government may direct." 

14. Acting 
read with Rules 8 and 4, the General 
Manager of the Rajasthan State Road 
Transport Corporation has prepared and 
published the impugned schemes of 
nationalisation of routes. 

15. It is not disputed by the ap- 
pellant that the subject-matter of Chap- 
ter IV-A falls within Items 35 and 42 of 
List HII. It would accordingly follow that 
Section 68-A the definition clause, also is 
a law with respect.to those very items. 
Section 4 of the Ordinance declares that 
any scheme prepared and published under 
Section 68-C by the General Manager of 
.|State Transport Undertaking shall be 
deemed to have been prepared or publish- 
ed by the State Transport Undertaking. 
It also provides that the scheme shall 
not be questioned in any court or before 
any authority merely on, the ground that 
the same has been prepared or publish- 
ed by the General Manager. It may be 
observed that Section 4 makes no amend- 
ment in the Road Transport Corporation 
Act. It does not directly ect the 

—|power of the Road Transport Corpora- 
tion under Section 19 B (c) of the said 
:|Act. It has attempted to insert a new 
Section 68-CC in apter IV-A of the 
Motor Vehicles Act. By this new section 
it has validated the scheme prepared and 
published by the General Manager of a 
State Transport Undertaking as defined in 
Section 68-C, . 
16. We have little doubt in our 
mind that the subject-matter of Section 4 
clearly falls within Items 85 and 42 of 
List III and not within Item 43 of List I. 
The subject-matter is the conferment of 
power of acquisition of a road transport 


undertaking on the General Manager of. 


the State Transport Undertaking. It has 
direct concern with acquisition. It has 
no concern with incorporation, regulation 
and winding up of trading corporations. 
The constitutionality of the law is to be 
determined by its real subject-matter and 
not by the incidental effect which it may 
have on any topic of legislation in List Í, 
(See Prafulla Kumar Mukherjee v. Bank 
of Commerce Ltd., Khulna, 1947 FCR 28 
= (AIR 1947 PC 60).and Kannan Devan 
Hills Produce Co. Ltd. v. The State of 
Kerala, (1978) 1 SCR 356 at pp. 869, 370 = 
(AIR 1972 SC 92301). 


State of Mysore v. M. M. Thammaiah 


under this provision 


S. C. 1375 


17. | It is important to observe that 
Section 19 e (c) of the Road Transport 
Corporation Áct itself gives power to the 
Road Transport Corporation to prepare a 
Scheme for the acquisition of road trans- 

ort undertaking “in accordance with the 
hw for the time being in force in the 
State concerned." This shows that the 
power under Section 19 (2) (c) is subject 
to any State law. Section 4 of the im- 
pugned ordinance is a State law. In this 
view of the matter we are not concerned 
in this case with the question that as Sec- 
tion 19 (1) (c) has occupied the field, the 
State legislature could not enact Section 


4. It has kept the field open for the 
State law. 2 - 
18. It is true that Section 4 of the 


Ordinance does not amend the definition 
provision Section 68-C for all future times. 
That is so, because the object of Sec- 
tion 4 is to validate the scheme already 
prepared and published by the General 
anager of a State Transport Undertak- 

ing. It does not, however, affect the sub- 
stance of the matter. The subject-matter 
of Section 4 relates to Itèms 35 and 42 
of List III and not Item 48, of List I. 

19.-  Counselfor the appellants have 
cited a number of cases in support of 
their argument. It is not necessary to cite 
them, for we do not think that they throw. 
any useful light on the issue before us. 

20. In the result, we find no force 
in these appeals and they are dismissed. 

the circumstances of this case, there 
shall be no order as to costs. 


. Appeals dismissed. 


AIR 1974 SUPREME COURT 1875 
(V 61 C 266) 

(From Mysore: (1971) 1 Mys LJ 544) 
M. H. BEG AND Y. V. 
CHANDRACHUD, Jj. 

Civil Appeal No. 1721 (N) of 1971: 

State of Mysore and another, Appel- 
lants v. M. M. Thammaiah and another, 
Respondents. 

Civil Appeal No. 1000 (N) of 1972: 


M. M. Thammiah and another, Ap- 
pellants v. State of Mysore and another, 
Respondents. 


Civil Appeal No. 1721 (N)' of 1971 
and Civil Appeal No. 1000 (N) of 1972, 
D/- 2-5-1974. 
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1976 S. C. — [Prs. 1-5] 


Inlex Note; — (A) Constitution of 
India, Articles 138 (1) (b) and 226 — Ap- 
peal against order in writ proceedings — 
Powers of Supreme Court. 

Brief Note: —. (A). Where the writ 
perio filed in the High -Court was utter- 
y sketchy and inadequáte because there 
were no averinents necessary for the 
proper understanding of the case and no 
source or authority of the claim, the coun- 
ter-affidavit also contained formal denial of 

. petitioner's claim and there was no mate- 
rial on record to enable the Supreme 
Court to decide contentions raised by. the 

: penes the Supreme Court, in'an appeal 

y certificate, relegated the parties to. such 
remedies as they may be advised to adopt 

for vindication of their rights. 
(Para 18) 


Index Note: — (B) Mysore Land 
Revenue Act (12 of 1964), Section 75 (1) 
— Rules for classifiers — Rule 10 — In- 
terpretation of. 


"Brief Note: — (B) Rule 10 does not , 


contain an express order reserving the 
right of the State Government to the trees 
growing on bane lands within the mean- 
ing of Section 75 (1). It is a part of Rules 
celled Rules for Classifiers meant for 
guidance for implementing survey settle- 
ment. Those rules are not concemed with 
'a matter regulating the vesting of ‘subs- 
. tantive right of the State Government to 
the trees on Bane Lands. At best, R. 10 
may be said to refer to a historical fact. 

(1971) 1 Mys LJ 544, Reversed. 
: (Paras 15, 10, 20) 


. The Judgment of the Court was deli- 
vered by - 
p CHANDRACHUD, J.:— These are 
two cross-appeals by certificate granted 
by the High Court of Mysore under 
Article. 183 (1) (b) of the Constitution 
and they arise out of its judgment dated 
March 18, 1971 in Writ Petition 6394 of 
1969. Civil Appeal 1000 of 1972 is filed 
by two persons called M. M. Thammaiah 
and B. M. Kariappa (herein called the ap- 
.pellants) against the State of Mysore 
and the Divisional Forest Officer, South 
Coorg ` Division, Hunsur, Mysore (herein 
called the respondents), Civil Appeal 
1721 of 1971 is filed by the 
“Mysore and the Divisional Forest Of- 
ficer. 2 
2. Appellant No. 1, M. M. 
Thammaiah claims to be the holder of 
immovable roperties consisting partly 
of “Bane lands", situate at Nemmale in 
the district of Coorg. On October 17, 
1968 he sold certain soft-wood trees 


State of Mysore v. M. M: Thammaiah 


State of. 


ALR 
standing on his lands to appellant 2 for 
a sum of Rs. 20,000. On September 28, 
1969 he made an application to respon- 
dent 2, the Divisional Forest Officer, for 
the issue of a-permit in the name of ap- 
pellant No. 2 allowing him to cut and 
remove the timber. Respondent 2 in-. 
formed appellee No. 1 that the Bane 
lands held by him were not redeemed 
and that no permission could be grant- 
ed for cutting and removing the tim- 


-ber unless the. timber value was paid 


under Rule 137 of the Mysore 
Rules of 1969. : : 
8. . i gence by this order the 
appen ed a petition in the High 
ourt of Mysore under Article of 
Constitution challenging the constitu- 
tionality of Rule 187 of the Mysore 
Forest Rules. They contended that the 
Rule was violative of Article 19 (1) (f) 
and. Article 81 of the Constitution, that .' 
it was inconsistent with the provisions of 
Section 75 (1) of the Mysore Land Reve- 
nue Act, 1964 and that it was beyond the 
rule-making powers ‘conferred, by the My- 
sore Forest Act, 1963. By that petition 
the appellants prayed that a direction be 
given to respondent 2 to issue in favour 
of appellant No. 2 the permit asked for. 


4.'. The High Court of Mysore up- 
held the validity of Rule 187 but it took. 


Forest 


the view that the appellants were liable | - 
to pay the timber 


value of only such 
trees as were in existence at the time of 
the Survey Settlement of 1910. "The High 
Court directed .the.forest authorities to 


determine which trees were in existerice 


in 1910 and held that the appellants 
would be. entitled to -get.the ‘required 
permit after payment of the timbér value 
of' those trees. Both parties were -partly 
hurt by the judgment of the High Court 
and they have therefore filed these two 
cross appeals. ` The contention of the ap- 
pellants is that they are entitled to the ` 
permit to. cut and remove the timber 
without payment of any timber value at 
all while the contention of the State Gov- 
ernment is that no distinction can- be 
made as between trees existing in 1010 
arid those which came into existence later 
and therefore the appellants are liable to 
ay the timber value of the trees before 
eing ‘permitted to cut and remove the 
timber. t l 
5. The lands in question were 
granted to appellant No. 1 by the Raja 
of Coorg and are situated in the village 
of Nemmale, Virajpet Taluk, which was 
once a part of e princely State ‘of 


State of Mysore v. M. M. 


1974 
Coorg. Years after Coors came- under 
the suzerainty of the British, a summary 


settlement was carried out in 1896 under 
the orders issued by the Chief Commis- 
sioner of Coorg. 

6. The Coorg Land and Revenue 
Regulation came into force in 1899 moga 
lation I-A of 1899). Rule 97 (1-A) of the 
Rules issued under the Coorg Land Reve- 
nue Rules provided, inter alia, that the 
holder of Bane land who has not paid 
timber value when the grant was made 
would enjoy the personal usufruct of the 
trees growing upon the land for the pur- 
pose for which the grant was made. Fur- 
ther, the trees growing on the land were 
not to be cut or removed for any other 
purpose without the permission of the 
Assistant Commissioner and without prior 
payment of timber value. Such payment 
was called ‘Seignorage’ for redemption 
of timber. 

TĒ The term ‘Bane land’ is not 
defined in the Coorg Land and Revenue 
Regulation, 1899 but it would appear from 
the Explanation contained in Chapter V 
of the Coorg Settlement Report, 1910 
that a considerable area of forest lands 
which was deemed necessary for grazing 
and leaf manure and for ovg fire- 
wood timber for agricultural purposes was 
allotted by the Rajas for each “Warg. 

ach rice-cultivat valley known as 
"Kovu was divided into is called 
Wargs and the forest land allotted for 
the use of each Warg came to be known 
as 'Bane land'. Ordinarily, the Bane land 
was not intended to be brought under 
cultivation. 

8. On October 9, 1906, sanction 
was accorded by the Government for the 
resettlement of survey and a notification 
was accordingly issued under Rule 49 of 
Regulation I ot 1899. In January, 1908, 
Rules were issued for the guidance of 
‘Classifiers’ for implenientation of the re- 
settlement scheme. These Rules can be 
found in Appendix B to the letter dated 
February 18, 1910 written by Gustav 
Haller, Settlement Officer, Coorg, to the 
Secretary to the Chief Commissioner of 
Coorg. Rule 10 which is directly in point 
reads thus: i 

“Rule 10.— The followin 
at present used for lands hel 
cultivation:— , 

(a) Unalienated bares (jama, sagu, 


terms are 
for coffee 


odi, 
ibn e cultivated free of assessment. 

Explanation— These banes are still 
attached to their wet lands, and have 
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been obtained by the owners prior to 
91st May; 1886. Cultivation not exceed- 
ing ten acres is exempted from assess- 
ment. But there are a few exceptional 
cases, (i) Europeans who own such banes 
cannot claim this privilege, (ii) a few 
Native coffee planters have also been 
debarred from this privilege. As long as 
the bane is uncultivated no assessment 
can be levied. 


The owner of such bane has the ex- 
clusive right of cutting and felling without 
any charge for his own domestic and agri- 
cultural requirements in the village in 
which the warg is situated, all weed and 
timber on his bane, except sandalwood, 
which remains the property of Govern- 
ment. But he has no right to cut or fell 
timber for sale or barter, or for the use 
of any one but his own household ser- 
vants, or to remove it into another vil- 
lage even for his own use without per- 
mission of the Commissioner. Firewood 
may be removed to another village under 
a pass granted by the Forest Officer." 

9. On the enactment of the Cons- 
titution in 1950, Coorg became a Part 'C' 
State and on November 1, 1956 it became 
a part of the new State of Mysore (now 
Karnataka) The existing laws continued 
to be in force in the Coorg area until the 
enactment of uniform laws in the new 
State of Mysore. 

. 10. The Mysore legislature enact- 
ed the Mysore Forest Act, 5 of 1964, "to 
consolidate and amend the law relating 
to forests and.forest produce in the State 
of Mysore. Section 102 of that Act em- 
powers the State Government to make 
rules to carry out all or any of the pur- 
poses of the Forest Act, After the com- 
mencement of that Act the Mysore Forest 
Rules were promulgated by the State 
Government in 1969. Rule 187 which is 
fopugued by the appellants is in these 
erms: 


Thammaiah 


"187. Redemption of trees in Bane 
lands in. Coorg District — 

(1) No holder of Bane lands who has 
not paid the timber value when the grant 
was made or subsequently, shall cut or 
remove any tree or timber or any other 
materia! obtained from such tree for pur- 
poses other than those for which the 
Bane land was assigned, ie., for the ser- 
vice of the wet land attached to the Bane 


, lud for their bona fide domestic use. 
aghir, umbli) of which ten acres 


(2) Holders of Bane lands’ intentin 
to :edeem the trees except Sandalwood 
on such Bane lands, either fully or par- 
tially, may do so ewher by payment of 
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: the timber value or by.permitting the 


Forest Department to extract and dispose : 


of the trees" 

IL. Om April 1, 1964, the Mysore 
legislature enacted the Mysore | Land 
Revenue Act, 12 of 1964, "to consolidate 
and amend the law relating to land and 
the land revenue administration in the 
State of Mysore". Section 202 of that 


- Act provides for the repeal ot enactments. 


cified in the Schedule, in which is in- 
cluded the Coorg .Land and Revenue 
Regulation I of 1899. Section 75 of the 
Land Revenue Act which has an import- 
ant bearing on the case provides for the 
right to trees in villages in which survey 
settlement has been introduced. E 


12. Learned Counsel for the ap- 
pellants urges that by virtue of the provi- 
sions contained-in Section 75 (1) of the 
Mysore Land Revenue Act, 1964 appel- 
lant No. 1 must be deemed to have be- 
come the owner of trees standing on the 
Bane lands and therefore the Divisional 
Forest Officer has no right under Rule 137 
of the Mysore Forest Rules, 1969 to ask 
for the payment of the timber value of 
the trees before they can be cut and re- 
moved. This argument requires-an era- 
mination of the terms of Section 75 (1) 
which reads thus: 

“75. Right to trees in villages, to 
which survey settlement has been intro- 
duced — (1) In any village or portions 
of a vee if the original survey settle- 
ment has been completed before the com- 
mencement of this Act, the right of the 
State Government to all trees in any land, 
except trees reserved by the State Gov- 
ernment or by any Survey Officer, whe- 
ther by express order made at or about 
the time of such settlement or by notifi- 
cation made and published at or any time 
after such settlement shall be deemed to 
have conceded to the occupant." 
This provision, in our opinion, admits of 
no doubt or difficulty. The condition pre- 
cedent to the application of Section 75 (1) 
is admittedly satisfied in this case be- 
cause in regard to the village of Nemmale 
where the Bane lands of the Ist appel- 
lant are situated, the original survey set- 
tlement was completed before April 1; 
1964, when the Mysore Land Revenue 
Act came into force. . 

18. By Section 75 (1) the right of 
the State Government to trees in any 
land shall be deemed to have been con- 
ceded. to the occupant except in regard 
to trees reserved by the State Govern- 


ment or by any Survey Officer either by: 
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an express order made at or about the 
time'of such settlement or by a notifica- 
tion made and published at or any time 
after such settlement. 


. 14: The first question which then 
arises is whether there is an express 
order made at or about the time of the 
Fate survey settlement by which the 
right to trees standing on Bane lands 
was reserved by the State Government 
or by ‘any Survey Officer. The High. 
Court has held that Rule 10 of the Rules 
for Classifiers contained in Appendix B 
to the Coorg Settlement Report, 1910 
contains an express . reservation of the - 


_trees standing on Bane Lands in favour 


of the State Government. Learned coun- 
sel appearing for the State of Mysore has 
also placed strong reliance on Rule 10 : 
in support of the State's contention that 
the particular trees are vested in it. - 


Jo. We find it difficult to agree 
that Rule 10 can be read as an ‘express 
order’ reserving the right of the State 
the trees, within the 
meaning of Section 75 (1) of the Mysore 
Land Revenue Act, 1964. Rule 10 is a 
part of the Rules meant for the guidance| ` 
of Classifiers for papier the im- 
peg eas settlement, e Rules 
called “Rules for Classifiers” contain ins- 
tructions as to how the Classifiers should 
conduct themselves in making the survey 
settlement.. For example, Rule 1 says 
that “Each classifier will take up a vil- | 
lage which will be assigned to him by 
the Settlement Officer and will work in 
it until it is completed.” Rule 2 enjoins 
the Classifiers to have with them the vil- 
lage map, the latest jamabandi register, 
the crop inspection registers and the muta- 
tion register at the time of making the 
survey, Rule 8 requires the Classifiers to 
“post in a conspicuous place of the village 
a copy .of the Chief Commissioners Noti- 
fication announcing that the settlement 
operations have begun.” By Rule 4 the ` 
classification of wet lands is to be taken 
urpose various de- 
tails are required to be entered in Form 
A. Rule 5 contains instructions as to how 


'the Classifiers should fill up that Form. 


Rules. 6, 7 and 8 contain instructions re- 
garding the inquiries which the Classifiers 
must make at the time of survey- settle- 
ment. By Rule 9 the Classifiers are re- 
quired to attend to the work in regard 
to coffee plantations after completing the 
work in regard to the wet lands. 


^ 16. Then comes Rule 10 which 
begins with the recitals: “The following 
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terms are at present used for lands. held 
for coffee cultivation". Clause (a) df the 
Rule refers to ‘unalienated bane? and 
the Explanation to that clause contains in- 
formation about such banes. The second 
paragraph of the Explanation on which 
the. State relies in support of its alleged 
right to the trees, by its language refers 
to a state of affairs that is assumed to 
exist and does not contain any express 
order or declaration regarding the reser- 
vation of trees in favour of the Govern- 
ment. The very nature and context of 
the ‘Rules for Classifiers’ would show that 
they could not possibly concern them- 
selves with a matter remis the vest- 
ing of a substantive right like the right 
of the State Government to the trees on 
Bane lands. At best, Rule 10 may be said 
to refer to a historical fact. 

17. The learned Advocate-Gene- 
ral of Karnataka who appeared in this 
appeal at a later stage was not able to 
support the decision of the High Court 
on the construction of Rule 10, But he 
argued that (1) Appellant No. 1, not be- 
ing an occupant, cannot claim the bene- 
fit of Section 75 (1) of the Mysore Land 
Revenue Act, 1964; (2) that, concededly 
owners of Bane lands like appellant No. 1 
had no right to the trees growing there- 
on until April 1, 1964, when the Act of 
1964 came into force and Section 75 (1) 
is not intended to confer on holders of 
Bane lands a right or privilege not enjoy- 
ed by them till then; (8) that Sections 75 
(1) and 79 (2) of the Act of 1964 must be 
read together and so read (m show that 
only certain privileges enjoyed by holders 
of Bane lands were saved by that Act; 
and (4) that, in any event, Rule 97 (1-A 
of the Rules issued under the Coorg Lan 
and Revenue Regulations I-A of 1899 is 
either in the nature of an express order 
or a notification within the meaning of 
Section 75 (1) of the Act of 1904, by 
which the right of the State Government 
to the trees growing on Bane lands was 
reserved. . 

18. These arguments have been 
controverted by Mr. Javali on behalf of 
the appellants and by Mr. Pai on behalf 
of the interveners. In the present state 
of the record it is not possible to enter- 
tain and examine the submissions of the 
Advocate-General. But that is not en- 
tirely the fault of the State Government. 

e writ petition fled by the appellants 
in the High Court is utterly sketchy and 
inadequate. They have not made aver- 

ents necessary for a proper understand- 
ing of their case, they have not disclos- 
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ed the source and authority of the claim 
made by appellant No. 1 to the trees 
and they have not traced the history of the 
right which appellant No. 1 claims in the 
writ petition. The State Government by 
its counter-affidavit in the High Court 
rested content with formal denials of the 
appellants' claim though, it is true, there 
was not much to deny or traverse. The 
writ petition raised important questions 
affecting the right of the State Govern- 
ment to trees standing on vast tracts of 
forest areas and it ought to have shown 
a greater concern for those rights. The 
upshot of the matter is that there is no 
material on the record to enable us to 
decide the contentions raised by the par- 
ties except the one relating to the cons- 
truction of Rule 10 of the Rules for 
Classifiers. 


I9. We may also indicate that the 
only relief sought by the appellants by 
their writ petition is that Rule 187 of the 
Mysore Forest Rules, 1969 be struck down 
as it infringes Article 19 (1) (f) and Arti- 
cle 31 of the Constitution and is inconsis- 
tent with Section 75 (1) of the Mysore 
Land Revenue Act, 1964. That rule was 
deleted during the pendency of this ap- 
peal by the Karnataka Forest tant 
ment) Rules, 1973 notified on Janu 15, 
1974. In spite of the deletion of the 
Rule, the pue did not seek the per- 
mission of this Court to amend the writ 
petition. The only relief sought by the 
appellants has thus become infructuous. 


20. In these circumstances, we 
have decided to relegate the parties to 
Such remedies as they may be advised to 
adopt for the vindication of their rights. 
Our judgment will conclude the question 
regarding the interpretation of Rule 10 
of the Rules for Classifiers only. That 
rule does fot contain an "express order" 
reserving the right of the State Govern- 
ment to the trees growing on Bane lands, 
within the meaning of Section 75 (1) of 
the Mysore Land Revenue Act, 1964, 


21. Accordingly, we set aside the 
judgment of the High Court on the cons- 
truction of Rule 10 and since apart from 
the validity of Rule 187 of the Mysore 
Forest Rules 1969, that is the only ques- 
tion decided by the High Court we al- 
low the appeal. The question as regards 
the validity of Rule 187 is now academic 
as the rule has been deleted. In the cir- 
cumstances of the case there will be no 
order as to costs. Parties will be at 
liberty to agitate the other questions in 
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such proceedings as they may be advised 


to take. ; 
Appeal allowed. 
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Index Note: — (A) W. B. Premises 
Tenancy Act (12 of 1956), Section 17-D 
(as introduced by Presidents Act 4 of 
1968 and re-enacted by W. B. Amend- 
ment Act 34 of 1969) — Benefit under — 
When available — Expression "before the 
commencement of W. B. Premises Te- 
nancy (Amendment) Act 1968" — Inter- 
pretation of — Decree of trial Court in 
1958 — Merger of that decree in that of 
High Court in second appeal in 1969 — 
Section 17-D held not applicable. (X- 
Ref:— Civil P. C. (1908), Order 41, R. 1). 

Brief Note: — (A) The benefit of 
Section 17-D is available to a tenant if 
the decree for possession can be said to 
have been passed against him before the 
commencement of the W. B. Premises 
Tenancy (Amendment) Act of 1968, which 
came into force with retrospective effec 
from 26-8-1967. 


Further? Section 17-D confers power 
on the Court "to set aside decrees” 
which are operative, that is, capable of 
execution. 

(Paras 18, 14) 

Where the decree of the» trial Court 
is carried in appeal and the appellate 
court disposes of the appeal after a con- 
tested hearing, the decree to be executed 
is the decree of the appellate court and 
not of the trial court. The reason for 
this rule is that in such cases the decree 
of the trial court is merged in the decree 
of the appellate Court. 

(Paras 15, 18) 


Thus, where the decree for posses- 
sion of the premises was passed by the 
trial Court in 1958 but that decree was 
taken in first appeal where it was con- 
firmed, and then in second appeal, the 
High Court, after a contested hearing, 
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dismissed the appeal and confirmed the 
decree of the first appellate Court in 
1969, that is, after and not before the 
commencement of the 1968 Act, the de- 
cree of the trial Court must be taken to 
have merged in the decree of High 
Court, and it was the decree, of 
the High Court which was the 
only decree executable. It was there. 


-fore not liable to be set aside under Sec- 


tion 17-D. AIR 1971 Cal 439 Reversed; - 
Case law reviewed. (Para 38) 
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The Judgment of the Court was deli- 
vered by 
CHANDRACHUD, J.:— In this ap- 
peal by special leave from the judgment 
of a leamed Single Judge of the High 
Court of Calcutta, two questions are rais- 
ed for our consideration on behalf of the 
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appellants who have cbtained against the 
respondent a decree for eviction (1) whe- 
ther the decree of the trial Court has 
merged in the decree of the High Court 
and (2) whether by reason of Section 17-D 
of the West Bengal Premises Tenancy Act, 
1956 the decree for eviction is incapable 
of execution. 

2. Long, long back on May 19, 
1953 Messrs. Hind Estate Private Ltd., 
the predecessors-in-title of the appellants, 
filed against the respondent a suit for 
eviction on the ground of non-payment 
of rent. On November 24, 1958 the learned 
Second Munsif, at Alipore, passed a dec- 
ree for possession in favour of the plain- 
tiffs holding that by reason of defaults in 
the payment of rent, the respondent was 
not entitled to the protection of the West 
Bengal Premises Rent Control (Tempo- 
rary Provisions) Act, 1950. That decree 
was confirmed in appeal by the learned 
Subordinate Judge, 4th Court, Alipore, on 
April 12, 1967. During the pendency of 
the appeal, the appellate had purchased 
the right, title and interest of the plati- 
tiffs in the suit premises and they had 
also. obtained an assignment of the dec- 
retal rights in their favour. They were 
therefore brought on the record of the 
appeal in place of the original plaintiffs. 
The respondent filed Second Appeal No. 
1255 of 1967 against the decree of the 
Ist Appellate Court and that appeal, after 
a contested hearing, was dismissed by a 
Division Bench of the High Court of 
Calcutta on January 8, 1969. While 
dismissing the appeal, the High Court 
granted to the respondent time to vacate 
the suit premises till the end of January, 
1970, on the respondent giving a written 
undertaking to the Court that he will 
hand over quiet and peaceful possession 
of the premises to the appellants on the 
expiry of the aforesaid period. 


8. The West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
1950 was repealed by Section 40 of the 
West Bengal Premises Tenancy Act, XII 
of 1956. During the Proclamation of 
Emergency issued by the President of 
India on February 20, 1988. Act XIT of 
1956 was amended by the West Bengal 
Premises Tenancy (Amendment) Act, Pre- 
sidents Act 4 of 1968, which was given 
retrospective effect from August 26, 1987. 
After the cessation of the emergency, the 
West Bengal legislature passed the West 
Bengal Premises Tenancy (Amendment) 
Act, 1969 with a view to re-enacting with 
modification President's Act 4 of 1968. 
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4. . In between the decree for pos- 
session passed by the High Court in the 
appellants’ favour on January 8, 1969 and 
the expiry of the period allowed to the 
respondent to vacate the premises, seve- 
ral amendments were made to the West 
Bengal Premises Tenancy Act, XII of 
1956, (“The Act of 1956”) by the West 
Bengal Premises Tenancy (Second Amend- 
ment) Act, 1969 (“The Act of 1969”) which 
came into force on November 14, 1969. 
We are concemed in this appeal with the 
provisions cf Section 17-D which was in- 
troduced in the Act of 1956 by the Act 
of 1969. That section, in so far as mate- 
rial, reads thus: 


“17-D. Power of Court to set aside 
decrees passed on account of default in 
the payment of rent. 


(1) Where before the commencement 
of the West Bengal Premises Tenancy 
(Amendment) Act, 1968, a decree for the 
recovery of possession of any premises 
was passed— 


(a) X X X X X 

(b) in a suit under the West Bengal 
Premises Rent Control (Temporary Provi- 
sions) Act, 1950, by reason only of clause 
(i) of the proviso to sub-section (1) of Sec- 
tion 12 of that Act, but the possessíon of 
such premises had not been recovered 
from the tenant by the execution of the 
decree, the tenant may within a period of 
sixty days from the date of commence- 
ment of the West Bengal Premises Te- 
nancy (Second Amendment) Act, 1969, 
make an application to the Court which 
passed the decree to set aside the decree. 


Explanation. — Where the decree 
was passed in the exercise of appellate 
jurisdiction, an application under this 
sub-section shall be made to the Court 
of first instance. 

(2) Where an application has been 
made under  sub-section (1) for setting 
aside a decree, all proceedings in execu- 
tion of the decree shall remain stayed 
until the application is disposed of.” 
Sub-section (8) of Section 17-D provides 
that on receipt of an application under 
sub-section (1) the Court shall cause a 
notice thereof to be served on the land- 
lord and after hearing such evidence as 
the parties may adduce, determine the 
uestions referred to in clauses (a) and 
(b) of that sub-section. The Court is then 
required to give to the tenant further 
time not exceeding sixty days to deposit 
the amount found due under clauses (a) 
and (b) of sub-section (8) together with 
Such costs as the Court may allow. If 
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the tenant deposits the amount within the 
time granted under sub-section (8), the 
Court under sub-section (4) has to allow 
the application of the tenant, set aside 
the decree for the recovery of possession 
and dismiss the suit. Po 


5. — On January 12, 1970 which was 
a few days before he had undertaken to. 


vacate the premises, the respondent made: 


an application under Section 17-D asking 
that the decree for possession passed, 
.against him be set aside. By a judgment 
dated July 15, 1970 the learned Munsif, 
Second Court, Alipore, dismissed that ap- 
picts on the ground that the decree 
or possession passed by the trial Court 
on November 24, 1958, had merged in the 
decree passed by the High Court on 
January 8, 1969, that in truth and in sub- 
stance the operative decree was the one 
pone by the High Court and as that 
ecree was passed after August 26, 1967, 
being the date of the commencement of 
the West Bengal Premises Tenancy (Am- 
endment) Act, 1968, the application filed 
by the respondent under Section 17-D of 
the Act of 1956 was not maintainable. 

6. The respondent filed a revision 
application in the High Court of Calcutta 
against the judgment of the learned 
Munsif. By a judgment dated May 31, 
1971 a learned single Judge of the High 
Court allowed the revision application, 
granted the application filed by the res- 
pondent under S. 17-D and directed the dis- 
missal of the' suit. The learned Judge has 
taken the view that in cases where an 
appellate Court dismisses the appeal the 
principle of merger of the decree of the 
lower Court with that of the appellate 
Court has no application and therefore 
the effective decree in the case was the 
one passed by the trial Court on Novem- 
ber 24, 1958 which was before the com- 
mencement of the Presidents Act 4 of 
1968. This Court has granted to the ap- 
pellants special leave to appeal from the 
judgment of the High Court. Š 

7. It is not in dispute that the 
decree dated November 24, 1956 for pos- 
session of the suit premises was passed 
by the trial Court in a suit filed by the 
appellants’ predecessors-in-interest under 

e West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950, by rea- 
son only of clause (i) of the proviso to 
sub-section (1) of S. 12 of that Act, that 
is to say, on the ground that the respon- 
dent had defaulted in the payment of 
rent. Clause b) of Section 17-D (1) is 
therefore complied with. : 


> " 
2 = 


ALR. 


8. The question which arises for 
consideration is whether the. decree for 
the recovery of possession can be said to 
have been passed against the respondent 
“before: the commencement of the West 
Bengal Premises Tenancy (Amendment) 
Act, 1968”, that is before August 26, 1967. 
If it was passed before that date the res- 

ndent would be entitled to claim the 
enefit of Section 17-D, in which event 
the -decree passed in the suit has to be 
set aside and there would be- then no 
outstanding decree- to execute. 

It is. indisputable that a decree for 
possession was in fact passed in favour 
of the appellants’ predecessors-in-interest 
by the trial Court on November 24, 1958 
which was before the commencement of 
the Act of 1968. But that decree was 
taken in appeal first to the Court of the 
Subordinate Judge which confirmed the 
decree and then to the High Court which, 
after-a contested hearing, dismissed the 
defendants’ appeal and confirmed the 
decree passed by the Subordinate, Judge. 
The decree of the High Court is dated 
[:osuy 8, 1969 and was passed after, not 
efore, the commencement of the Act of 

1968: The question to be considered is 
whether the decree passed by the trial 
Court can be deemed to have merged in 
the decree passed by the High Court. 
' .9. - Learned counsel for both the 
sides have cited before us a large number 
of decisions bearing on the principle of 
merger but a few preliminary observations 
will facilitate a better understanding of 
those decisions. 


10. The furistic justification of the 
doctrine of merger may be sought in the 
principle that there cannot be, at one and 
the same time, more than one operative 
order governing the same subject-matter. 
Therefore the judgment of an inferior 
Court, if subjected to an examination by 
the superior Court, ceases to have exis- 
tence in the eye of law and is treated as 
being superseded by the judgment of the 
superior court. In other words, the judg- 
ment of the inferior Court loses its iden- 
tity by its merger with the judgment of 
the superior Court. 

11.  Stated in this form the prin- 
ciple may appear to be unexceptionable 
but the problem has many facets. What, 
if the higher court dismisses the proceed- 
ing before it summarily without a speaking 
order? Does the Rogue of the lower 
Court still merge in the unspeaking order 
of the higher Court? What, if the powers 
of the higher Court are invoked in the 
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exercise of.its revisional and not appel- 
late jurisdiction? Does a judgment or an 
order passed in the exercise of a severely 
restricted jurisdiction like that under Sec- 
tion 115 of the Code of Civil Procedure 
wipe out of existence a decree or order 
passed in the exercise of a wider jurisdic- 
tion as may be exercised by a Court pos- 
sessed of a suit? “Does it make any dif- 
ference to the application of the doctrine 
of merger that the higher Court has not 
modified or reversed the judgment of the 
lower Court but has merely affirmed it? 
These nuances had once raised issues on 
which conflicting views were expressed 
by the Courts. Over the years, the area 
of conflict has considerably narrowed 
down and most of the problems touched 
by us have been resolved by this Court. 


12. It is only proper that we keep 
ourselves within the bounds of the issue 
arising in the case. We are not concerned 
to determine whether a decree passed in 
a suit can merge with an order passed in 
the exercise of revisional jurisdiction be- 
cause the decree of the trial Court in the 
instant case was challenged first by an 
appeal filed in the 
then in a Second Appeal filed in the High 
Court. We are so not concerned to 
determine whether the decree passed by 
a trial Court can ee in an unspeaking 
order passed by the higher Court while 
summarily dismissing the proceeding be- 
cause the High Court has given a con- 
sidered judgment after a contested hear- 
ing. The principle, thexefore, that there 
is no decree as such of the appellate Court 
if it dismisses the appeal for default of 
appearance or for want of prosecution or 
on the ground that the appeal has abated 
or is withdrawn or that the appellant has 
failed to furnish security for costs as pro- 
vided in Order 41, Rule 10 of the Code 
of Civil Procedure, can have no applica- 
tion to the instant case. Nor indeed are 
' we concerned with that class of cases in 
which the suit covers a horizon wider 
than the appeal, which happens when 
only a part of the decree passed in the 
suit is carried in appeal to the higher 
Court. Here, the decree in its entirety 
was challenged before the appellate 
courts, 

13. Section 17-D of the Act of 1956 
confers power on the Court "to set aside 
decrees” passed on account of the tenant’s 
default in the payment of rent. This 
power was conferred evidently in order 
to give further relief to defaulting ten- 
ants, as stated in the Statement of Objects 


to allow the decrees 


. power given by the section. 


District Court and . 
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and Reasons of the Bill (Calcutta Gazette 
Extra Ordinary, dated August 2, 1969). 


An effective and meaningful exercise of: 


the power to set aside the decree for 
possession postulates a power to set aside 
an operative decree; for, to set aside the 
decree of the Court of first instance and 
of the appellate 
Courts to remain oustanding would be 
but an empty exercise of the beneficent 
Therefore, 
the power to set aside the decree for 
possession must be construed to mean a 
ower to set aside the decree which can 
e put into execution, The decree which 
affects the rights of the defendant is the 
decree which is capable of execution for 
it is in that decree that the rights and 
obligations of the parties are crystallised. 


14. Section 17-D in terms speaks 
of the power of the Court to set aside 
“a decree for the recovery of possession 
of any premises” if, “the possession of 
such premises had not been recovered 
from the tenant by the execution of the 
decree”. The decree to be set aside is 
thus that decree which is capable of 
execution and in execution of which the 
landlord has not yet obtained possession 
of the premises, What is important for 
the purposes of Section 17-D is to find 
which is the decree capable of execution. 
The section enables the judgment-debtor 
to “make an application to the Court 
which passed the decree to set aside 
the decree", provided that where the 
decree is passed in the exercise of 
appellate jurisdiction, an application. 
for setting aside the decree may be 
made to the Court of first instance. 
By sub-section (2) of Section 17-D, 
if an application is made for setting aside 
a decree, “all proceedings in execution of 
the decree shall remain stayed until the 
application is disposed of’. This provi- 
sion emphasises what is clear from the 
other provisions of the section that the 
concern of the law is to arm the Court 
with the power to set aside the operative 
decree by executing which alone the 
judgment-creditor could obtain real and 
effective relief, 

: In cases where the decree of 
the trial Court is carried in appeal and 
the appellate Court disposes of the ap- 
peal alter a contested hearing, the decree 
to be executed is the decree of the appel- 
late Court and not of the trial Court. 
In Jowad Hussain v. Gendan Singh, 58 
Ind App 197 = (AIR 1926 PC 98) the 
Privy Council while holding that the 
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limitation of three years within which an 
application for à final decree must be 
‘made runs from the date of the decree of 
the appellate Court, quoted with approval 
the statement of law contained in the 
judgment of a learned Judge of the 
Allahabad High Court to the following 
effect: "When an appeal has been pre- 
ferred, it is the decree of the Appellate 
Court which is the final decree in the 
cause.” Per Banerji, J. in Gajadhar Singh 
v. Kishan Jiwan Lal, ILR 89 All 641 = 
(AIR 1917 All 168 (SB)). The Privy Coun- 
cil also adopted the statement contained 
in a judgment of Tudball, J., to this effect: 
“When the Munsif pass 
was open to the plaintiff or the defendant 
to accept that decree or to appeal. If an 
appeal is preferred, the final decree is the 
decree of the Appellate Court of final 
jurisdicition. When that decree is passed, 
it is that decree and only that which can 


be made final in the cause between the. : 


parties." Thus, when the decree of the 
Court of first instance is confirmed by the 
High Court and the latter decree is 


confirmed by the Privy Council the 
decree capable of execution is the 
decree of the Privy Council. Bhup Indar 


v. Bijai, 27 IA 209 (PC). In that case the 
decree passed by a District Judge in 1887 
avuded “future mesne profit” to tbe 
plaintiff. That decree was reversed by 
the High Court but was confirmed by the 
Privy Council on May 11, 1895. When 
the matter came back in execution pro- 
ceedings, the Privy Council -held that 
the decree which the Courts had to ex- 
ecute was the one passed by it in 1895 
' and since by that decree the District 
Judge’s decree was confirmed, the decree 
of 1895 clearly carried the mesne profits 
up to its own date. 

16. An application of this very 
principle yields the result that if.the 
Court of appeal confirms, varies or re- 
verses the decree of the lower Court, the 
decree of the creer Court is the only 
decree that can be amended Brij Narain v. 
Tejbal, 87 IA 70 (PC) or that the limitation 
for executing a decree runs from the date 
of the decree capable of execution and 
that is the decree of the appellate court 
which supersedes that of the ‘Court of 
first instance 53 Ind App 197 = (AIR 
1926 PC 98); or that if mesne profits are 
ordered from the date of suit until the 
expiry of three years after the date of 
the decree, the decree to be considered is 
the decree capable of execution so that if 
the decree of the trial Court is confirmed 
in appeal, three years will begin to run 


the decree it 


A. LR. 


from the date of the appellate decree 
(1900) 27-Ind App 209 (PC). 


17. The decree, therefore, which 


‘Section 17-D empowers the Court to set 


aside is the decree which is capable of 
execution which, in this case, is the decree 
paren by the High Court on January 8, 
18. The fundamental reason of 
the rule that where there has been an 
appeal, the decree to be executed is the| 
ecree of the appellate Court is that in 
such cases the decree of the trial Court 
is merged in the decree of the appellate 
Court. In course of time, this concept 
which was originally restricted to appel- 
late decrees on the ground that an appeal 
is a continuation of the suit, came to be 
anda extended to other proceedings 
ike Revisions and even to: proceedings 
before quasi-judicial and executive autho- 
rities, 
19. It will now be appropriate to 
refer to the decisions bearing on the prin- 
ciple of merger. 
20. Commr. of Income-tax 
Bombay v. M/s. Amritlal Bhogilal and Co., 
(1959) SCR 713 — (AIR 1958 SC 868) the 


.question which arose for decision was 


whether the order passed by the Income- 
tax Officer allowing the registration of a 
firm merged in the order passed by the 
Appellate Assistant Commissioner in the 
appeal filed by the firm against the order 
of assessment. If it did, the Commis- 
sioner of Income-tax could not in the ex- 
ercise of his  revisional powers under 
Section 88-B (1) set aside the order of 
registration passed by the Income-tax Of- 
ficer. This Court held on the merits of 
the matter that though the appellate 
order of the Appellate Assistant Commis- 
sioner was the only order which was 
valid and enforceable in law, what merg- 
ed in the appellate order was the Income- 
tax Officers order under appeal and not 
his order of registration which was not 
and ‘could not have become the subject- 
matter of an appeal before the appellate 
authority. The position in regard to the 
doctrine of merger was stated thus by 
a lea J. who spoke for the 
urt : 


"There can be no doubt that, if an 
appeal is provided against an order pas- 
sed by a tribunal, the decision of the ap- 
pellate authority is the operative decision 
in law. If the appellate authority modi- 
fies or reverses the decision of the tribu- 
nal, it is obvious that it is the appellate 
decision that is effective and can he en- 
forced. In law the position would be just 
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the same even if the appellate decision 
merely confirms the decision of the tri- 
bunal As a result of the confirmation Or 
affirmance of the decision of the tribunal 
by the appellate authority the original 
decision merges in the appellate decision 
and it is the appellate decision alone 
which subsists and is operative and cap- 
able of enforcement." 


91. Collector of Customs, Calcutta 
v. East India Commercial Co. Ltd., (1963) 
2 SCR 563 — (AIR 1968 SC 1194) is a 
typical example of that class of cases in 
which prior to the amendment of Arti- 
cle 226 of the Constitution by the inser- 
tion of clause 1-A, the High Courts were 
faced with the question whether a writ 
could issue against an authority whose 
seat was situated beyond the territorial 
jurisdiction o£ the High Court. The res- 
pondent filed’ a writ petition in the Cal- 
cutta High Court against the decision of 
the Central Board of Revenue which had 
dismissed his appeal. A Full Bench of 
the High Court held that though it had 
no jurisdiction to issue a writ against the 
Central Board of Revenue which was 
permanently located outside its territorial 
jurisdiction, the Board having merely 
dismissed the respondent’s oo against 
the order passed by the Collector of 
Customs, the real effective order was that 
of the Collector whose seat was located 
within the jurisdiction of the High Court 
and therefore a writ could issue as against 
him. After referring to the decisions of 
the High Courts of Allahabad, Nagpur, 
Pepsu and Rajasthan which had taken 
the view that the order of the original 
authority merges in the appellate order 
even when the appellate authority dis- 
misses the appeal without any modifica- 
tion of the order appealed against, 
Wanchoo, J. speakin for the Constitu- 
tional Bench observed thus: 


"The question therefore turns on 
whether the order of the original autho- 
rity becomes merged in the order of the 
appellate authority even where the ap- 
pellate authority merely dismisses the ap- 
peal without any modification of the order 
of the original authority. It is obvious 
that when an appeal is made, the appel- 
late authority can do one of three things, 
namely, ^ it may reverse the order indes 
appeal, (ii) it may modify that order, and 
(ii) it may merely dismiss the appeal and 
thus confirm the order without any modi- 
fication. It is not disputed that in the 
first two cases where the order of the ori- 
ginal authority is either reversed or modi- 
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fied it is the order of the appellate autho- 
rity which is the operative order and if 
the High Court has no jurisdiction to 
issue a writ to the appellate authority it 
cannot issue a writ to the original autho- 
pnty «oe. It seems to us that on prin- 
ciple it is difficult to draw a distinction 
between the first two kinds of orders 
passed by the appellate authority and the 
third kind of oder passed by it. In all 
these three cases after the appellate autho- 
rity has disposed of the appeal, the opera- 
tive order is the order of the appellate 
authority whether it has reversed the ori- 
ginal order or modified it or confirmed it 

“It is this principle, viz., that the ap- 
pellate order is the operative order after 
the appeal is disposed of, which is in our 
opinion the basis of the rule that the 
decree of the lower Court merges in the 
decree of the appellate Court, and on the 
same principle it would not be incorrect 
to say that the order of the orginal autho- 
rity is merged in the order of the ap- 
pellate authority whatsoever its decision 
— whether of reversal or modification or 
mere confirmation.” 
The decision of the High Court was ac- 
cordingly set aside by this Court. 

22. In Madan Gopal Rungta v. 
Secretary to the Government of Orissa 
. (1962) Supp 3 SCR 906 = (AIR 1962 SC 
1518) which also involved a similar ques- 
tion relating to the territorial jurisdiction 
of the High Court, the appellant, Madan 
Gopal Rungta, filed an application for re- 
view to the Central Government against 
the order passed by the Government of 
Orissa rejecting his application of a mine- 
ral lease. The judgment of-this Court 
affirming the view of the High Court that 
it had no jurisdiction to issue a writ 
against the Central Government is wn- 
doubtedly based on the terms of Rule 60 
of the Mineral Concession Rules, 1949 
under which whenever a matter is 
brought to the Central Government it is 
its order which is effective and final; but 
it was observed that “where there is a 
review petition and the Central Govern- 
ment passes an order on such petition one 
way or the other it is the Central Gov- 
ernment’s order that prevails and the State 
Government’s order must in those cir- 
cumstances merge in the order of the 
Central Government” (p. 914). 


23. The principle that the decree 
of the trial Court merges in the decree 
of the appellate Court was held to be 
applicable in U. J. S. Chopra v. State of 
Bombay, (1955) 2 SCR 94 = (AIR 1955 


1386 S.C. [Prs. 23-26] Gojer Brothers v. Ratan Lal (Chandrachud JJ 


SC 633) to orders passed in criminal pro- 
ceedings. In that case the High Court 
dismissed summarily an appeal filed by 
an accused against his conviction and sen- 
tence. Thereafter, the State of Bombay 
filed an application in the High Court for 
enhancement ` of the sentence. While 
holding that the summary dismissal of the 
appeal preferred by the accused did not 
preclude him from taking advantage of 


the provisions of Section 439 (8) of the. 


Code of Criminal Procedure and showing 
cause against his conviction when he was 
subsequently called upon to show cause 
why tlie sentence imposed on him should 
not be enhanced, Bhagwati and Imam, JJ. 
observed: “A judgment pronounced by 
the High Court in the exércise of its ap- 


pellate or revisional jurisdiction after 
issue of a notice and a hearing in the 
presence of both the parties ...... would 


replace the judgment of the lower Court, 
thus constituting the judgment of the 
High Court the only final judgment to be 
executed in accordance with law by the 
Court below.” (pp. 138-184) Das, J. 
agreed with the conclusion of the majo- 
rity as regards the right of the accused 
to challenge the conviction under 
‘tion 489 (6) but he went a step further 
and said that there is a merger or re- 
placement of the judgment of the lower 
Court whenever the High Court disposed 
of the appeal 
makes no difference whether the dismissal 
is summary or otherwise." (p. 118). 
24. An interesting question arose 
in Shankar Ramchandra hyankar v. 
Krishnaji Dattatraya Bapat, (1970) 1 SCR 
322 = (AIR 1970 SC 1) where after a 
single Judge had dismissed. a Civil Revi- 
sion Application filed by the tenant under 
Section 115 of the Code of Civil Pro- 
cedure, against a decree passed by the 
District Court, „a Division Bench of the 
Bombay High Court entertained the ten- 
ant’s writ petition under Articles 226 and 
227 of the Constitution against the same 


decree and allowed it.. The Bombay. 
High Court had followed its earlier judg- 


ment in Sipahimalani's case (1956) 58 Bom 
LR 844 which had taken the view that an 


order passed by the lower court does not: 


merge ín the order passed by the revisional 


Court because whereas a right of appeal ` 


is a vested right and. an appeal is a con- 


tinuation or re-hearing of the suit, a revi-. 


sion is not a continuation or re-hearing 
of the suit and it is not obligatory upon 
the revisional Court to interfere with the 
order even if it is improper or illegal. 


This Court disapproved of that view and 


or revision and that “it” of the State Government 


A. I. R. 


held following a judgment of the Pri 
Council in Nagendra Nath Dey v. Sures 
Chandra Dey, 59 Ind App 283 at p. 287 
— (AIR 1982 PC 165) that the revisional 
jurisdiction is a part and parcel of the 
appellate jurisdiction of the High Court 
and therefore the’ principle of merger 
would apply to orders passed in the ex- 
ercise of revisional jurisdiction also. 


.25. In Somnath Sahu v. The Sec- 
retary of Orissa, (1969) 8 SCC 384 the 
principle of merger was. extended to an 
executive order dismissing a Government 
servant. The appellant in that case was 
dismissed by an order passed by respon- 
dent No. 4, the Indian Aluminium Com- 
pany Ltd., Calcutta. The appeal filed by . 


the appellant to the State Government 
was dismissed on January 2, 1969. The 
appellant thereafter move the Orissa 


High Court under Article 226 of the Con- 
stitution asking that the orders passed by 
the State Government and respondent | 
No. 4 be quashed, on the und that 
no notice was given to him for any mis- 
conduct and no inquiry was held by res- 
punt No. 4 into the alleged - miscon- 
uct before passing the order of dismis- 
sal. This Court assumed in favour of 
the appellant that the order passed by 
respondent No. 4 was illegal but it held 
that it had merged in the appa order 

ated January 
2, 1962 and unless the order of the State 
Government was shown to be defective, 
the et would not be entitled to any 
relief. Speaking on behalf of the Court 
Ramaswami, J. observed “There can be 
no doubt that if an appeal is provided by 
a statutory rule against an order passed 
by a tribunal the decision of the appellate 
authority is the operative decision in law 
if the appellate authority modifies or re- 
verses it. In law the S gre would be 
just the same even if the appellate deci- 
sion merely confirms the decision of the 
the Tribunal. As a result of the confirma- 


. tion or affirmance of the decision of the 


Tribunal by the appellate authority the 
original decision merges in the appellate 
decision and it is the appellate decision 
alone which is subsisting and is opera- 
tive and capable of enforcement" . 


20. The learned Judge of the High 
Court has referred to some of these deci- 
sions in his judgment but he took the 
view: “I am of ‘opinion that in cases 
where the appellate ‘Court merely dis- 
misses the appeal, the principle of merger 
have no application in cases of execution 
of the original decree except as to limita- 
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ton and will not affect an executable 
decree passed by an inferior Court, in so 
far as its execution is concerned. The 
position would be otherwise if the decree 
is modified or varied by such appellate 
authority as, in such event, the original 
decree will be inexecutable." This con- 
clusion is clearly opposed to the view 
taken by this Court in the decisions re- 
ferred to above and the learned Judge was 
in error in making a distinction between 
an appellate judgment weer an ap- 
peal is dismissed and an appellate judg- 
ment modifying or reversing the decree 
of the lower Court. This distinction is 
unsound and is based on no discernible 
principle. 

27. Two more judgments of this 
Court must be noticed because the learn- 
ed Judge has derived sustenance to his 
view from those judgments. Learned 
counsel for the respondent has also relied 
on them in support of his submission that 
in this case there can be no merger of 
the trial court's decree in that of the ap- 
pellate Court. 


98. The first of these cases is: The 
State of Uttar Pradesh v. Mohammad 
Nooh, 1958 SCR 595 — (AIR 1958 SC 88). 
On April 20, 1948 the District Superin- 
tendent of Police passed an order of dis- 
missal against the respondent Mohammad 
Nooh who was a head constable. The 
respondent filed an appeal to the Deputy 
Inspector-General of Police which was 
dismissed on May 7, 1949. He then filed 
a revision application to the Inspector- 
General of Police which was also dis- 
missed on e 22, 1950. The respon- 
dent then filed a writ petition in the High 
Court of Allahabad under Article 226 of 
the Constitution praying that the order 
of dismissal be set aside. The High Court 
granted the writ on the ground that the 
violation of the rules of natural justice 
and fair play rendered the order of dis- 
missal illegal. In an appeal by the State 
of U. P. this Court held by a majority 
that Article 226 of the Constitution is not 
retrospective and the High Court could 
not exercise its powers under that Arti- 
cle 226 to quash the order of dismissal 
assed before the commencement of the 
onstitution. 


99. It was contended before this 
Court on behalf of the respondent 
Mohammad Nooh that the order of dis- 
missal dated April 20, 1948 had merged 
in the order passed on appeal on June 7; 
1949, that both these orders merged in 
the order passed by the Inspector-General 
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of Police on April 22, 1950 and since the 
order last mentioned was passed after the 
Constitution had come into force, the 
High Court had jurisdiction to issue the 
writ under Article 226. This contentioc 
was negatived by the Court on two 
grounds: Firstly, that though departmental 
authorities holding an inquiry into cbarges 
made against an employee have the trap- 
pings af Courts of law, they cannot be 
compared with regular Courts manned by 
persons trained in law and therefore the 
order of dismissal, the order passed in 
appeal and the order passed in revision 
*can hardly be equated with any propriety 
with decrees made in a civil suit under 
the Code of Civil Procedure;" secondly, 
that while it is true that a decree of a 
Court of first instance may be said to 
merge in the decree passed on ap- 
peal therefrom or even in the order 
passed in revision, it does so only 
for certain purposes, namely, for the 
purposes of computing the period of 
limitation for execution of the decree 
as in Batuk Nath v. Munni Dei, 
(1914) 41 Ind App 104 or for computing 
the period of limitation for an applica- 
tion for final decree in a mortgage suit 
8s in 58 Ind App 197 — (AIR 1926 PC 93). 


30. The observations last quoted 
from the judgment of Das, C. J. do lend 
support to the contention of the respon- 
dent that the principle of merger has, 
at best, a limited application but we are 
of the view that the observations are 
evidently made in the context of the 
peculiar facts of the case and their ap- 
plication ought not to be extended be- 
yond those facts. After making the 
observations extracted above, Das, C. J. 
proceeded to say: 

“The filing of the appeal or revision 
may put the decree or order in jeopardy 
but until it is reversed or modified it re- 
mains effective. In that view of the 
matter the original order of dismissal 
passed on April 20, 1948, was not suspend- 
ed by the presentation of appeal by the 
respondent nor was its operation inter- 
rupted when the Deputy  Inspector- 
General of Police simply dismissed the 
appeal from that order or the Inspector- 
General simply dismissed the application 
for revision. The original order of dis- 
missal, if there were no inherent infirmities 
in it, was operative on its own strength 
and it did not gain any greater efficacy 
from the subsequent orders of dismis- 
sal of the appeal or the revision except 
for the specific purposes hereinbefore 
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mentioned. That order of dismissal hav- 
ing been passed before the Constitution 
and rights having accrued to the appel- 
lant State and liabilities having attached 
to the respondent before the Constitution 
came into force, the subsequent confer- 
ment of jurisdiction and powers on the 
High Conrt can have no retrospective 
operation on such rights and liabilities." 

is passage leaves no doubt that the 
judgment is based on the premise that 
the original order of dismissal was opera- 
tive on its own strength and that since 
that order was passed prior to the Con- 
stitution, the High Court had no jurisdic- 
tion to set it aside under Article 226. In 
(1962) Supp 3 SCR 908 = (AIR 1962 SC 
1513) a Constitution Bench of this Court 
held that “the facts in Mohammad Nooh’s 
case were of a special kind" and there- 
fore the reasoning in that case would not 
apply to the facts of the case before the 
Constitution Bench to which we have al- 
ready made a reference. 
563 — (AIR 1908 SC 1124), the same Con- 
stitution Bench reiterated that "Moham- 
mad Nooh's case was a special case 
which stands on its own facts.". As ob- 
served in that decision, even if the prin- 
ciple of merger were applicable the fact 
would stil have remained that the dis- 
missal of Mohammad Nooh was prior to 
the Constitution and therefore he was 
not entitled to take advantage of the pro- 
visions of the Constitution. 


81. The other decision on which 
the respondent relies is State of Madras 
v. Madurai Mills Co. Ltd., (1967) 1 SCR 
782 = (AIR 1967 SC 681) It was held 
in that case that the order of assessment 
dated November 28, 1952, had not merg- 
ed in the revisional order dated August 
21, 1954 passed by the Deputy Commis- 
sioner of Commercial Taxes "because the 
question of exemption on the value of 
yarn purchased from outside the State 
of Madras was not the subject-matter of 
revision." The attention of the Court was 
drawn to Amritlal Bhogilal’s case (1959) 
SCR 718 = (AIR 1958 SC 868) to which 
we have already referred, but Rama- 
swami, J. who spoke for the Court said: 


“But the doctrine of merger-is not a 
doctrine of rigid and universal applica- 
tion and it cannot be said that wherever 
there are two orders, one by the inferior 
Tribunal and the other by a superior Tri- 
bunal, passed in an appeal or revision, 
there is a fusion or merger of two orders 
irrespective of the subject-matter of the 
appellate or revisional order and the 


In (1963) 2 SCR. 


ALR. 


scope of the appeal or revision contem- 
plated by the particular statute. In our 
opinion, the application of the doctrine 
depends on the nature of the appellate 
or revisional order in each case and the 
scope of the statutory provisions confer- 
png te appellate or revisional jurisdic- 
n. 


These observations cannot justify the 
view that in the instant case there can be 
no merger of the decree passed by the 
trial Court in the decree of the High 
Court. The Court, in fact, relied on 
Amritlal Bhogilal’s case (1959) SCR. 718 
— (AIR 1958 SC 868) while pointing out 
that if the subject-matter of the two pro- 
ceedings is not identical, there can be no 
merger. Just as in Amritlal Bhogilal's 
case the question of registration of the 
assessee-firm was not before the appellate 
authority and therefore there could be no 
merger of the order of the Income-tax 
Officer in the appellate order, so in the 
case of Madurai Mills (1967) 1 SCR 732 
= (AIR 1967 SC 681) there could be no 
merger of the assessment order in the 


- revisional order as the question regardin 


exclusion of the value of yarn purchase 

from outside the State was not the sub- 
ject-matter of revision before the Deputy 
Commissioner of Commercial Taxes. 

32. In the instant case the subject- 
matter of the suit and the subject-matter 
of the appeal were identical. The entire 
decree of the trial Court was taken in 
appeal to the first appellate Court and 
then to the High Court. The appellate 
order also shows that the oal after 
being heard on merits was dismissed with 
the modification that the respondent 
should vacate the premises by the end of 
January, 1970. e decree of the High 
Court dated January 8, 1989, reads thus: 

"It is ordered and decreed that the 
decree of the Court of appeal below be 
and the same is hereby a ed and this 
appeal dismissed subject to this that the 
defendant appellant, favis duly filed the 
stipulated undertaking, through his learn- 
ed Advocate, is allowed time till the end 
of January, 1970, for vacating the dis- 
puted premises and delivering up quiet 
and peaceable possession thereof to the 
decree-holder respondent on condition 
that the said defendant appellant deposits 
in the tria] Court, to the credit of the 
decree-holder respondent, within two 
months from this date, the outstanding 
arrears, if any, on account of rents or 
mesne profits, as the case may be, and 
also goes on depositing, in the same Court 
to the same credit, month by month, re- 
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gularily, according to the English calen- 
ar, within the 15th of the next succeed- 
ing month according to the same calendar, 
a sum of Rs. 175/- (Rupees one hundred 
and seventy five) per month, on account 
of current rents or mesne profits. 

And it is further ordered that in the 
event of the said defendant's failure to 
make any of the above deposits, this 
decree shall become executable at once." 

32. We are accordingly of the 
opinion that the decree of the trial Court 
dated November 94, 1958 merged in the 
decree of the High Court dated Janua 
8, 1969. Since the decree of the Hig 
Court was passed after the commence- 
ment of the West Bengal Premises Ten- 
ancy (Amendment) Act 1968, that is to 
say after August 26, 1967, Section 17-D 
of the Act of 1956 can have no applica- 
tion and therefore the decree of the Hugs 
Court which is the only decree to be 
executed cannot be set aside under that 
section. 

38. We therefore allow the appeal, 
set aside the judgment of the High Court 
dated May 8l, 1971 and restore that of 
the Munsif, Second Court, Alipore dated 
July 15, 1970. The respondent shall pay 
to the appellants the costs of this appeal 
and of the Revision before the High Court. 

Appeal allowed. 





AIR 1974 SUPREME COURT 1389 
(V 61 C 268) 

A. N. RAY, C. J., P. JAGANMOHAN 
REDDY, D. G. PALEKAR, H. R. 
KHANNA, K. K. MATHEW, M. H. BEG, 
S. N. DWIVEDI, Y. V. CHANDRA- 
CHUD AND A. ALAGIRISWAMI, JJ. 

The Ahmedabad St. Xaviers College 
Society and another etc., Petitioners v. 
rise of Gujarat and another, Respon- 
ents. 


Writ Petns. Nos. 282 and 288 of 1978, 


D/- 26-4-1974. 

Index Note:— (A) Constitution of 
India, Arts. 29, 30 — Scope — Articles 
create separate rights — Minorities have 
right to impart general education — No 
fundamental right of affiliation for mino- 
rities — Right of minorities to administer 
educational institutions — Extent of — 
Gujarat University Act (50 of 1949) as 
amended by Acb 6 of 1973 — Sections 
33-A, 40, 41, 51-A (I) (b) and (2) (b) and 


ER/ER/C28A/74/DHZ 


St. Xaviers College v. State of Gujarat 


S. C. 1389 


52-A — Validity — Violate Art. 30 — 
(Gujarat University Act (50 of 1949), Sec- 
tions 33-A, 40, 41, 51-A, 52-A as amended 
by Act 8 of 1973). 

Per majority :— Sections 38-A, 40, 41, 
51-A (1) (b), 51-A (2) (b) and 52-A of the 
Gujarat University Act, 1949 as amend- 
ed do not apply to institutions establish- 
ed and administered by linguistic and re- 
ligious minorities. (Para 305) 

Per Ray, C. J., Jaganmohan Reddy, 
Palekar, Khanna Mathew, Beg, Dwivedi, 
Chandrachud and Alagiriawami, JJ. 

Article 30 (1) covers institutions im- 
parting general secular education. The 
object of Article 30 is to enable children 
of minorities to a out in the world fully 
equipped. It will be wrong to read Arti- 
cle 30 (1) as restricting the right of mino- 
rities to establish and administer educa- 
tional institutions of their choice onlv to 
cases where such institutions are concern- 
ed with language, script or culture of the 
minorities. Articles 29 and 30 create two 
separate rights though it is possible that 
the rights might meet in a given case. 

(Paras 6, 10, 11) 

Per Ray, C. J. and Palekar, J. :— 

There is no fundamental right of a 
minority institution to affiliation to a 
University. When a minority institution 
applies to a University to be affiliated, it 
expresses its choice to participate in the 
system of general education and courses 
of instruction prescribed by that Univer- 
sity. It agrees to follow the uniform 
courses of study. Affiliation is regulating 
the educational character and content of 
the minority institutions. "These regula- 
tions are not only reasonable in the in- 
terest of general secular education but 
also conduce to the improvement in the 
stature and strength of the minority in- 
stitutions. Therefore, measures which 
will regulate the courses of study, the 
qualifications and appointment of teachers, 
the conditions of employment of teachers, 
the health and hygiene of students, faci- 
lities for libraries and laboratories are all 
comprised in matters germane to affilia- 
tion of minority institutions. These re- 
gulatory measures for affiliation are for 
uniformity, efficiency and excellence in 
educational courses and do not violate 
any fundamental right of the minority 
institutions under Article 30. 

(Paras 14, 15, 17, 18) 

Per Ray, C. J. Brno Reddy, 
Palekar, Khanna and Alagiriswamy, ]J.— 


The right conferred on the religious 
and linguistic minorities to administer 
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educational institutions of their choice is 
not an absolute right. This right is not 
free from regulation. Just as regulatory 
measures are necessary for maintainin 
the educational character and content o 
minority institutions similarly regulatory 
measures are necessary for ensuring order- 
ly, efficient and sound administration. The 
reb to administer is not the right to mal- 
administer. The appointment of teachers 
is an important part in educational in- 
stitutions. The qualifications and the 
character of the teachers are really im- 
portant. The right of minority institu- 
tions to administer institution implies the 
obligation and duty of the minority institu- 
tions to render the very best to the stu- 
dents. In the right of administration, 
checks and balances in the shape of re- 
gutetory measures are required to ensure 
e appointment of good teachers and 
their conditions of service. -Regulations 
are, therefore, necessary to see that there 
are no divisive or disintegrating forces in 
administration. (Paras 20, 30, 32, 51) 
Per Ray, C, J. and Palekar, J 
Section 40 of the Gujarat University 
Act 1949 as gmended enacts that teach- 
ing and training shall be conducted by 
the University and shall be imparted by 
teachers of the University. Teachers of 
the University may be appointed or re- 
cognised by the University for imparting 
instruction on its behalf. As soon as the 
Court which is one of the authorities of 
the University determines ‘that the teach- 
ing and training shall be conducted by 
the University the provisions of Section 41 
of the Act come into force. Section 41 
of the Act does not stand independent of 
Section 40 of the Act. Once an affiliated 
college becomes a constituent college 
within the meaning of Section 41 of the 
Act pursuant to a declaration under Sec- 
tion 40 of the Act it becomes integrated 
to the university. A constituent college 
does not retain its former individual 
character any -longer. The minority 
character of the college is lost. Minority 
institutions become part and parcel of the 
university. Hence Section of the Act 
cannot have any compulsory application 
to minority institutions because it will 
take away their fundamental right to ad- 
minister the educational institutions of 
their choice. As Ss. 40 and 41 of the Act 
hang together and that S. 40 of the Act 
cannot have any compulsory application 
to minority institutions, it follows that 
Section 41 of the Act cannot equally have, 
any ‘compulsory application to minority 
institutions. 


St. Xaviers College v. State of Gujarat 
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The provisions contamed in S. 33-A 
(1) n of the Act state that every college 
sh e utider the management of a gov- 
erning body which shall include amongst 
its members, a representative of the Uni- 
versity nominated by the Vice-Chancellor 
and representatives of teachers, non-teach- 
ing staff and students of the college. The 

visions contained in Section 88-A (D 
ay hav the effect of displacing the 
management and entrusting it to a dif- 


ferent agency. The autonomy in adminis- 


tration is lost. These provisions in Sec- 
tion 38-A (1) (a) cannot therefore apply 
to minority institutions. 7 : 

The provisions contained in S. 38-A 
(1) (b) of the Act are that for the recruit- 
ment of the Principal and the members 
of the teaching staff of & college there is 
a selection committee of the college which 
shall consist, in the case of the recruit- 
ment of a Principal, of a representative 
of the University nominated by the Vice- 
Chancellor and, in the case of recruit- 
ment of a member of the teaching staff of 
the college, of a representative of the 
University nominated by the Vice-Chan- 
cellor and the Head of the Department 
if any for subjects nest by such per- 
sons. There is no indication and gui- 
dance in the Act as to what es of 
persons could be nominated as the re- 
presentative. The provisions contained 
in Section 33-A (1) (b) cannot therefore 
apply to minority institutions, 

Section 51-A states that no member 
of the teaching, other academic and non- 
teaching staff of an affiliated college shall 
be dismissed or removed or reduced in 
rank except after an inquiry in which he 
has been informed the charges, and given 
a reasonable oppo REY of being Beard 
and until (a) he has been given a reason- 
able opportunity of making representa- 
tion on any such penalty proposed to be 
inflicted on him; and (b) the penalty to 
be inflicted on is approved by the 
Vice-Chancellor or any other officer of 
the university authorised 


Chancellor in this behalf. . approval 


by the Vice-Chancellor may be intended © 


to be a check on the administration. The 
provision ‘contained in Section 51-A, 
clause (b) of the Act cannot be said to 
be'a permissive regulatory measure in- 
asmuch as it confers arbitrary power on 
the Vice-Chancellor to take away the 
right of administration of the minority 
institutions. Section 51-A of the Act can- 
not, therefore, apply to minority institu- 
tions. . ; 
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The provisions contained in S. 52-A 
of the Act contemplate reference of any 
dispute between the governing body and 
any member of the teaching, other acade- 
mic and non-teaching staff of an affiliated 
college which is connected with the con- 
ditions of service of such member to a 
Tribunal of Arbitration consisting of one 
member nominated by the governing body 
of the college, one member nominated by 
the member concerned and an Umpire ap- 
pointed by the Vice-Chancellor. These ' 
references to arbitration will introduce an 
area of litigious controversy inside the 
educational institution. The atmosphere 
of the institution will be vitiated by such 
proceedings. The governing body has its 
own disciplinary authority. The govern- 
ing body has its domestic jurisdiction. 
This jurisdiction will be displaced. A new 
jurisdiction will be created in administra- 
. Hon. The provisions contained in Sec- 

tion 52-A of the Act cannot, therefore, 
apply to minority institutions. 

For these reasons the provisions con- 
tained in Sections 40, 41, 38-A Q (a), 
33-A (1) (b), 51-A and 52-A cannot be ap- 
plied to minority institutions. These pro- 
visions violate the fundamental rights of 
the minority institutions. 

(Paras 84, 85, 86, 39, mS Al, 42, 


St. Xaviers College v. 


8, 44, 45) 

Per Jaganmohan Reddy and Alagiri- 
Swamy, JJ Lap: 

There is a right to get recognition 
or affiliation where it is possible in India 
for minority institutions to preserve their 
language, script and culture. (Para 58) 

Sections 40, 41, 38-A (1) (a), 38-A W 
(b), 51-A and 52-A of the Act violate the 
fundamental rights of minorities and can- 
not, therefore, apply to the institutions 
established and edu istered by them. 


(Para 50) 
Per Khanna, J.— 


Clause (a) of sub-sections (1) and (2) 
of S. 51-A of the Gujarat University Act 
1949 as amended which make provision 
for giving a reasonable opportunity of 
Showing cause against a penalty to be 
proposed on a member of the staff of an 
educational institution would bé held to 
be valid. Clause (b) of those sub-sections 
which gives a power to the Vice-Chancel- 
lor and officer of the University autho- 
rised by him to veto the action of the 
managing body of an educational institu- 
tion in awarding punishment to a member 
of the staff however  interfers with the 
disciplinary control of the managing body 
over its teachers. Section 88-A, S. 40, 
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S. 41 and S. 52-A of the Act, as amended 
by the Gujarat Universi We a 
Act, 1972 are violative of Article 30 (1 
and as such are void in respect of mino- 
rity educational institutions. Clause (a) 
of sub-sections (1) and (2) of S. 51-A is 
valid. Clause (b) of each of those two 
sub-sections is violative of Article 30 (1) 
and as such is void so far as minority 
educational institutions are concerned. 
(Paras 98, 101, 103, 105, 113) 
Mathew and Chandrachud, JJ.— 


Recognition or affiliation creates an 
interest in the University to ensure that 
the educational institution is maintained 
for the uD se intended and any regu- 
lation which will  subserve or advance 
that purpose will be reasonable and no 
educational institution established and 
administered by a religious or linguistic 
minority can claim recognition or affilia- 
tion without submitting to those regula- 
tions. That is the price of recognition or 
affiliation: but this does not mean that it 
should submit to a regulation stipulating 
for surrender of a right or Eeedom 
guaranteed by the Constitution, which is 
unrelated to the purpose of recognition 
or affiliation. (Para 177) 


The provisions of Section 88-A, S. 40, 
sub-clauses (1) (b) and (2) (b) of S. 51-A 
and S. 52-A are violative of Article 30 (1) 
of the Constitution and, therefore, they 
can have no application to educational 
institutions established and administered 
‘by religious or linguistic minorities. The 
eie of Section 51-A (1) (a) and (2 
a) are valid. (Paras 198, 188) 

Per Beg, J.:— The first provision 
which has a compulsive effect on Ahmeda- 
bad St. Xaviers College Society is Sec- 
tion 5 (1) of the Act. As St. Xavier’s Col- 
lege is apparently situated within the 
University area, it is therefore prevented 
from seeking affiliation to any other Uni- 
versity established by law. This would 
have the effect of compelling it to aban- 
don its fundamental rights guaranteed by 
Article 30 (1) of the Constitution as a price 
for affiliation by the Gujarat University. 
Inasmuch as Section 5 of the Act has a 
compulsive effect by denying to the peti- 
tioning college the option to keep out of 
the statute altogether, it would, be in- 
operative against it. Section 41 (1), how- 
ever, operates even more directly upon 
the petitioning College, which had been 
"admitted to the privileges of the Uni- 
versity" under Section 5 (8) by affiliation. 
This provision would have the compelling 
effect of making it automatically a con- 
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stituent unit of the University, and must, 
therefore, be held to be inoperative 
against the petitioning College as it can- 
not affect the fundamental rights guaran- 
teed by Article 30 (1) of the Constitution. 
Provisions of Section 40 and the remain- 
ing provisions: of Section 41 of the Act 
are all parts of the same compulsive 
scheme or mechanism which is struck by 
Article 80 (1). Apart from Sections 5, 40 
and 41 of the Act, which directly and 


unreasonably impinge upon the rights of 


the petitioning minorit eae ded College, 
protected by Art. 30 (1) of the Constitu- 
tion, other provisions Sections 20, 38-A, 
51-A and 52-A have not that effect. The 
minority institution affected by the enact- 
ment has a means of esca from the 
fais provisions other than Ss. 5, 40 
and 41 of the Act by resorting. to Sec- 
tion 88-B of the Act. Consequently it 
must be held that Sections 5, 40 dnd 41 
of the Act are restricted in their opera- 
tion to.colleges other than those which 
are protected, as minority educational in- 
stitutions, by Article 80 (1) of the Con- 
stitution; (Paras 202, 208, 288, 284) 


Per Dwivedi, J.:— Evidently, there 
is no express grant of the right of affilia- 
tion in Article 80 (1). It is also not neces- 
sarily implied in Art. 80 (1). ` However, in 
case of an affiliating University affiliation 
cannot be denied to a minority institu- 
tion on the sole ground that it is mana 
ed by a minority whether based on. reli- 
gion or language or on arbitrary or irra- 
tional basis. Such a denial would be 
violative of Arts. 14 and 15 (1) and will 
be struck down by Courts. Again, Arti- 
cle 13 (2) prohibits the State from taking 
away or abridging the right under Arti- 
cle 30 (1) since the State cannot direct- 
ly teke away or abridge that right by sub- 
jecting the grant of affiliation to condi- 
tions which would  entail the forbidden 
result. Articles 29 (2), 15 (4) and 28 9 
place certain express limitations on the 
right in Art. 80 (1). There are also cer- 
tain implied limitations on this right. The 
right should be read subject to those 
implied limitations. (Paras 246, 248, 259) 

Section 33-A (1) (a) is obnoxious to 
Art, 80 (1). (Para 287) 

It is not necessary to express any 
opinion regarding constitutionality of Sec- 
tion 38-A (1) (b). (Para 288) 

There is no difficulty in the University 
take-over of the teaching in under-gra- 
duate classes. Sec. 40 is valid. (Para 290) 

Section 41 is also valid. 

(Paras 292, 293, 204) 


St. Xaviers College v. State of Gujarat 


ALR. 


Section 51-A provides a cheaper and 
expeditious remedy to the staff for the 
rede of their grievances. The provi- 
sion is identical to Section 38, Industrial 
Disputes Act which the Supreme Court 
has held to be valid. (Para 301) 
Section 52-A is also intended to check 
the abuse of power of administration by 
the managing body and to provide a 
cheap and expeditious remedy to the 
small-pursed teaching and  non-teachin 
staff. It is necessary in the interest o 
security of service. There can be no legiti- 
mate objection to it on the basis of Arti- 
cle 30 (D. (Para 304) 
Index Note:— (B) Constitution of 
India, Art. 82 — Interveners — Right of, 
to raise contentions. . 
Brief Note:— (B) The settled prac- 
tice of the Supreme Court is that an in- 
tervener is not to raise contentions which 
are not urged by the petitioners. In view : 
of the fact that notices were given to 
minority institutions to appear and those 
institutions appeared and made their sub- 
missions a special consideration arose for 
expressing the views on such contentions, 
(Para 42) 
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(1896). 167 US 48, Davis v. Massachusetts 
156, 157 

(1878) 98 US 145 = 25 L Ed 244, Rey- 
nolds v. United States 95 
163 F Supp 590, Sheinberg v. United 
States 168 
155 Mass 216, McAuliffe v. New Bed- 
ford 154, 156, 157 
20 Wall 445 (US 1874), Insurance Co. v. 
Morse 158 

The Judgment of the Court was deli- 
vered by 

RAY, C. J. (On behalf of himself and: 
Palekar J): — The question for conside- 
ration is whether the minorities based on 
religion or language have the right to 
establish and administer educational ins- 
titutions for imparting general secular 
education within the meaning of Article 
30 of the Constitution. 

2, The minority institutions which 
are in truth and reality educational insti- 
tutions where education in its various as- 
pects is imparted claim protection of 
Article 80. 

3. This raises the question at the 
threshold whether Articles 30 (1) aud 29 
(1) of the Constitution are mutually ex- 
clusive. 

4. Articles 29 and 30 of the Cons- 
titution are grouped under the heading 
"Cultural and Educational Tl Arti- 
cle 29 (1) deals with right of any sec- 
tion of the citizens A in India to 
preserve their language, script or culture. 
Article 30 (1) provides that all religious 
and ru ipw minorities have the right to 
establis d administer educational ins- 
titutions of their choice. Article 29 (2) pro- 
hibits discrimination in matters of admis- 
sion into educational institutions of the 
types mentioned therein on grounds only 
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of religion, race, caste, language or any 
of them. Article 30 (2) prevents States 
from making any discrimination against 
any educational institution in granting aid 
on the ground that it is managed by a 
religious or linguistic minority. 

5. Articles 29 and 80 confer four 
distinct rights. First is the right of any 
section of the resident citizens to conserve 
its own language, script or culture as 
mentioned in Article 29 (1). Second is 
the right of all religious and linguistic 
minorities to establish ^ and administer 
educational institutions of their choice as 
mentioned in Article 30 (1) Third is the 
right of an educational institution not to 
be discriminated against in the matter of 
State aid on the ground that it is under 
the management of a religious or linguistic 


minority as mentioned in Article 30 (2).- 


Fourth is the right of the citizen not to 
be denied admission into any State main- 
tained or State aided educational institu- 
tion on the ground of religion, caste, race 
or language, as mentioned in Article 29 
2). 


6. It will be wrong to read Arti- 
cle 30 (1) as restricting. the right of mino- 
ities to 'establish and administer educa- 
tional institutions of their choice only to 
cases where such institutions are concern- 
ed with language, script or culture of 
the minorities. The reasons are these. 









whereas Article 30 (1) deals with minori- 


cerned with e$ Script or culture, 
ties of the nation 


(1) deals with the right to establish and 
administer educational institutions of the 
minorities of their choice. Fourth, the 
conservation of language, script or culture 
under Article 29 (I) may be by means 
wholly unconnected with educational ins- 
titutions and similarly establishment and 
administration of educational institutions 
by a minority under Article 30 (1) may 
be unconnected with any motive to con- 
serve language, script or culture. A mino- 
i diia ister an institution for 


7. If the scope of Art. 80 (J) is to 
establish and administer educational ins- 
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titutions to conserve language, script or 
culture of minorities, it will render Arti- 
cle 80 redundant. If rights under Arti- 
cles 29 (1) and 30 (I) are the same then 
the consequence will be that any section 
of citizens, not necessarily linguistic or 
religious minorities, will have the right to 
establish and administer educational ins- 
titutions of their choice. The scope of 
Article 30 rests on linguistic or religious , 
minorities and no other section of citizens 
of India has such a right. 

8. . The right to establish and ad- 
minister educational institutions of their 
choice has been conferred on religious 
and linguistic minorities so that the majo- 
rity who can always have their rights by 
having proper legislation do not pass a 
legislation prohibiting minorities to esta- 
blish and administer educational institu- 
tions of their choice. If the scope of Arti- 
cle 30 (1) is made an extension of the 
right under Article 29 (1) as the right to 
establish and administer educational ins- 
titutions for giving religious instruction 
or for imparting education in their reli- 
gious teachings or tenets, the fundamental 
right of minorities to establish and ad- 
minister educational institutions of their 
choice will be taken away. ~*~ 

9. Every section of the public, 
the majority as well as minority has rights 
in respect of religion as contemplated in 
Articles 25 and 26 and rights in respect 
of language, script, culture as contemplat- 
ed in Article 99. The whole object of 
conferring the right on minorities under 
Article 30 is to ensure that there will be 
equality between the majority and the 
minority. If the minorities do not have 
such special protection they will be de- 
nied equality. ; 

; In Re The Kerala Education 
Bill 1957, (1959) SCR 995 = (AIR 1958 
SC 958) this Court said that Article 80 (1) 
covers institutions imparting general secu- 
lar education. The object of Article 30 
is to enable children of minorities to go 
out in the world fully equipped. All per- 
sons whether in the majority or in the 
minority have the right under Article 95 
freely to profess, practise and propagate 
religion. Any section of citizens which 
includes the majority as well as the mino- 
rity shall have under Article 29 the right 
to conserve their distinct language, script 
or culture. "That is why the minorities 
are given a specific rights in respect of 
educational institutions under Article 30. 
Article 30 (1) gives the right to linguis- 
tic minorities as well where no question 


of religion arises. It is, therefore, not at 
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all possible to exclude secular education 
from Article 30. Since the Kerala Edu- 


cation Bill case (supra) iu 1959 this Court 


has consistently held that general secular 
education is covered by Article 30. 

1. This Court in Rev. Father 
Proost v. State of Bihar, (1969) 2 SCR 78 
— (AIR 1969 SC 465) considered the 
question whether the protection guaran- 
teed under Article 30 (1) is a corollary 
to the right guaranteed under Article 29 
(1). A contention was advanced that pro- 
tection to minorities in Article 29 (1) was 
only a right to conserve a distinct langu- 
age, script or culture of its own, and, 
therefore, the educational institutions 
which imparted general education did not 
qualify for protection of Article 30. This 
Court said that the width of Article 30 
could not be cut down by introducing any 
consideration on which Article 29 (1) is 
based. Article 29 (1) is a general protec- 
tion given to sections of citizens to con- 
serve their language, script or culture. 
Article 80 is a special right to minorities 
to establish daton institutions of 
their choice. This Court said that the two 
Articles create two separate rights though 
it is possible that the rights might meet 
in a given case. 


12. The real reason embodied in 
Article 30 Q of the Constitution is the 
conscience of the nation that the mino- 
rities, religious as well as linguistic, are 
not prohibited from establishing and ad- 
ministering educational institutions of 
their choice for the purpose of giviog 
their children the best general education 
to make them complete men and women 
of the country. The minorities are given 
this protection under Article 30 in order 
to preserve and strengthen the integrity 
and unity of the country. The sphere of 
Pene secular education is intended to 

evelop the commonness of boys and 
girls of our country. is in the true 
ene of liberty, equality and fraternity 

rough the medium of education. If reli- 
. gious or linguistic minorities are not 
iven protection under Article 80 to esta- 
lish and administer educational institu- 
tions of their choice, they will feel isolat- 
ed and separate. General secular educa- 
tion will open doors of: perception and 
act as the natural light of mind for our 
countrymen to live in the whole. 

18. The second question which 
arises for consideration is whether reli- 
ious and linguistic minorities who have 
e right to establish and administer edu- 
cational institutions of their choice, have 
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a fundamental right to affiliation. It is 
contended on behalf of the petitioners 
that the right to establish educational ins- 
titutions of their choice will be without 
any meaning if affiliation is denied. The 
respondents pose the question whether 
educational institutions established and 
administered by minorities for imparting 
general secular education have a funda- 
mental right to be affiliated to a statutory 
University on terms of management dif- 
ferent from those applicable to other affi- 
liated colleges. 

14. The consistent view of this 
Court has been that there is no funda- 
mental right of a minority institution to 
affiliation. An explanation has been put 
upon that statement of law. It is that 
affiliation must be a real and meaningful 
exercise for minority. institutions in the 
matter of imparting general secular edu- 
cation. Any law which provides for affi- 
liation on terms which will involve ab- 
ridgement of the right of linguistic and 
religious minorities to administer and 
establish educational institutions of their 
choice will offend Article 30 (1) The 
educational institutions set up by minori- 
ties will be robbed of their utility if boys 
and girls cannot be trained in such insti- 
tutions for University degrees. Minorities 
wil virtually lose their right to equip 
their children for ordinary careers if affi- 
liation be on terms which would make 
them surrender and lose their rights to 
establish and administer educational insti- 
tutions of their choice under Article 30. 
The primary purpose of affiliation is that 
the students reading in the minority ins- 
titutions will have qualifications in the 
shape of degrees necessary for a useful 
career in life. The establishment of a 
minority institution is not only ineffective 
but also unreal unless such institution is 
affliated to a University for the purpose 
of conferment of degrees on students, 

15. Affiliation to a University 
really consists of. two parts. One part 
relates to syllabi, curricula, courses of 
instruction, the qualifications of teachers, 
library, laboratories, conditions regarding 
health and hygiene of students, This 
part relates to establishment of educa- 
tional institutions. The second part con- 
sists of terms and conditions regarding 
management of institutions. It relates to 
administration of educational institutions. 

16. With regard to affiliation a 
minority institution must follow the sta- 
tutory measures regulating educational 
standards and efficiency, the prescribed 
courses of study, courses of instruction 
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‘and the principles regarding the’ qualifi- 
ation of teachers, educational qualifica- 
tions for entry of students into educa- 
tional institutions etcetera. 


17. When a minority institution 
applies to a University to be affiliated, 
it expr :sses its choice to participate in 
the system of general education and 
courses of instruction prescribed by that 
University. Affiliation is regulating 
ccurses of instruction in institutions for 
the purpose of co-ordinating and har- 
monising the standards of education. 
With regard to affiliation to a University, 
the minority and  non-minority institu- 
tions must agree in the pattem and 
standards .of education. Regulatory 
measures of affiliation enable the minority 
institutions to share the same courses of 
instruction and the same degrees with 
the non-minority institutions. 


18. This Court in State of Kerala 
v. Very Rev. Mother Provincial, ete., 
(1971) 1 SCR 734 = (AIR 1970 SC 2079) 
explained the necessity and importance of 
regulatory measures of system and 
standard of education in the interest of 
the country and the people. When a 
minority institution applies for affiliation, 
it agrees to follow the uniform courses 
of study. Affiliation is regulating the 
educational character and content of the 
minority institutions. "These regulations 
‘re not only reasonable in the interest 
of general secular education but also con- 
'uce to the improvement in the stature 
nd strength of the minority institutions. 
All institutions of general secular educa- 
tion whether established by the minori- 
ties or the non-minorities must impart to 
the students education not only for their 
intellectual attainment but also for pur- 
suit of careers. Affiliation of minority 
institutions is intended to ensure the 
growth and excellence of their children 
and other students in the academic field. 
Affiliation mainly pertains to the academic 
and educational character of the institu- 
tion. Therefore, measures which will re- 
gulate the courses of study, the qualifica- 
tions and appointment of teachers, the 
conditions of employment of teachers, the 
health and hygiene of students, facilities 
for libraries and laboratories are all com- 


Es 
ormity. 


'|eourses and do not violate any fundamen-. 
tal right of the minority institutions under 
icle 30. 
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.18. — The entire controversy cen- 
tres round the extent of the right of the 
religious and linguistic minorides to ad- 
minister their educational institutions, The 
right to administer is said to consist of 
four principal matters, First is the right 
to choose its managing or governing 
body. It is said that the founders of the 
minority institution have faith and confi- 
dence in their own committee or body 
consisting of persons selected by them.. 
Second is the right to choose its teachers. 
It is said that minority institutions: want 
teachers to have compatibility with the 
ideals, aims and aspirations of the institu- 
tion. Third is the right not to be com-. 
pelled to refuse admission to students. 
In other words, the minority institutions 
want to have the right to admit students 
of their choice subject to reasonable re- 
gulations about academic qualifications. 
Fourth is the right to use its properties 
and assets for the benefit of its own ins- 
titution. i 

20. The right. conferred on the 
religious and linguistic minorities to ad- 
minister educational institutions of their 
choice is not an  absolufe right. This 
right is not free from regulation. Just 
as regulatory measures are necessary for 
maintaining the educational character and 
content of minority institutions similarly 
regulatory measures are necessary for en- 
suring orderly, efficient and sound admin- 
istration. Das, C. J., in the Kerala Edu- 
cation Bill case 1959 SCR 995 = (AIR 
1958 SC 956) (supra) summed up in one 
sentence the, true meaning of the right 
to administer by saying that the right to 
administer is not the right to mal-adminis- 
ter. 


21. On behalf of the petitioners, 
it is said that the right to administer 
means autonomy in administration. Em- 
phasis is placed on the minority’s claim 
to mould the institution as it thi fit. 
It is said that the regulatory measures 
should not restrict the right of adminis- 
tration but facilitate the same through 
the instrumentality of the management 
of the minority institution. It is said that 
the menkono of the minority institu- 
tion should not be displaced because that 
will amount to violation of the right to 
administer. : 

22. The Kerala Education Bill 
e 5 ds 985 — yin SC 956) 
supra) upheld certain regulato rovi- 
sions as to administration of sino ins- 
titution not to infringe the right to ad- 
minister. The manager of an aided school 
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was to be appointed subject to the ap- 


-proval of such officer as the Govern- 
ment might authorise. The Government 
prescribed the qualifications for appoint- 


ment as teachers. "The Public Service 
Commission selected candidates for ap- 
pointment as teachers. The conditions of 
service were to be the same as in Gov- 
ernment schools. No teacher was to be 
dismissed, removed or reduced in rank 
or suspended without the previous sanc- 


tion of the officer authorised by the Gov- 
emment in this behalf. . 
23. The Kerala Education Bill 


case 1959 SCR 995 = (AIR 1958 SC 956) 
(supra) did not uphold the validity of 
Clauses 14 and 15 in the Kerala Educa- 
tion Bill, 1957. These clauses authorised 
the Government to take over any aided 
school under certain circumstances. This 
Court found that those clauses amounted 
to expropriation of the schools. The 
schools were recognised on condition that 
they submitted to those clauses. Such 
submission amounted to surrender of the 
right under Article 30. 


24. This Court in Rev. Father W. 
Proost case (1969) 2 SCR 78 = (AIR 
1969 SC 465) (supra) held that Sec. 48-A 
of the Bihar Universities Act which came 


into force from Ist March, 1962, 
completely took away the  autono- 
my of. the governing body of St. 


Xavier’s College established by the Jesuits 
of Ranchi. Section 48-A of the said Act 
provided inter alia that appointments, dis- 
missals, removals, termination of service 
by the governing body of the College 
were to be made on the recommendation 
of the University Service Commission and 
subject to the approval of the University. 
There were other provisions in that sec- 
tion, viz., that the Commission would re- 
commend to the governing body names of 
persons in order of preference and in no 
case could the governing body appoint a 
person who was not recommended by the 
University Service Commission, 


25. In Rt. Rev. Bishop S. K. Patro 
v. State of Bihar, (1970) 1 SCR 172 = 
(AIR 1970 SC 259) the State of Bihar 
requested the Church Missionary Society 
School, Bhagalpur to constitute a mana- 
ging committee of the school in accord- 
ance with an order of the State. This 
Court held that the State authorities could 
not require the school to constitute a 
managing committee in accordance with 
their order. 


26. In D. A. V. College v. State 
of Punjab, (1971) Supp! SCR 688’ = (AIR 
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1971 SC 1787), Clause 17 of the impugn- 
ed statute in that case which provided 
that the staff initially. appointed shall be 
approved by the Vice-Chancellor and sub- 
sequent changes would be reported to the 
University for the Vice-Chancellor's ap 
proval was found to interfere with e 

This Court in (1971) 1 SCR 


right of management. 

784 — (AIR 1970 SC 2079) (supra) found 
Sections 48 and 49 of the Kerala Univer- 
sity Act of 1969 to be infraction of Arti- 
cle 30. Those sections were found by 
this Court to have the effect of displacin 

the administration of the college an 

giving it to a distinct corporate body 
which was in no way answerable to the 
institution. The minority community was 
found to lose the right to administer the 
institution it founded. The governing 
body contemplated in those sections was 
to administer the colleges in accordance 
with the provisions of the Act, statutes, 
ordinances, regulations, bye-laws and 
orders made thereunder. The powers 
and functions of the governing body, the 
removal of the members and the proce- 
dure to be followed by it were all to be 
prescribed by the statutes. "These provi- 
sions amounted to vesting the manage- 
ment and administration of the institution 
in the hands of bodies with mandates 
from the University. 

28. These rulings of this Court in- 
dicate how and when there is taking away 
or abridgement of the right of adminis- 
tration of minority institutions in regard 
to choice of the governing body, appoint- 
ment of teachers and in the right to ad- 
minister. 


|. . 99. The decision of this Court in 
Rev. Sidhrajbhai Sabhai v. State of Guja- 
rat, (1963) 3 SCR 837 = (AIR 1963 SC 
540) illustrates as to how the right of 
the minority institution is violated by the 
State order requiring the minority insti- 
tution to reserve under orders of Gov- 
ernment 80 per cent of the seats on 
threat of withholding grant-in-aid for non- 
compliance with the order. This Court 
in Kerala Education Bill case 1959 SCR 
995 — (AIR 1958 SC 956) (supra) said 
that the State cannot do indirectly what 
it cannot do directly. Withholding aid 
on terms which demand the surrender of 
the right of the minority to administer 
the institution is an infringement of the 
right under Article 30. 

30. Educational institutions are 
temples of learning. The virtues of 
human intelligence are mastered and har- 
monised by education. Where there is 
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complete harmony between the teacher 
and the taught, where the teacher imparts 
and the student receives, where there 
is complete dedication of the teacher and 
the taught in learning, where there is dis- 
cipline hetiedn the teacher and the 
taught, where both are worshippers of 
learning, no discord or challenge i 
arise. An educational institution runs 
smoothly when the teacher and the taught 
are engaged in the common ideal of pur- 
Isuit of knowledge. It is, therefore, mani- 
fest that the appointment of teachers is 
an important part in educational institu- 
tions. The qualifications and the charac- 
ter of the teachers are really important. 
The minority institutions have the right to 
administer institutions. This right im- 
plies the obligation and duty of the mino- 
rity institutions to render the very best 
to the students. In the right of adminis- 
tration, checks and balances in the shape 
of regulatory measures are required to 
ensure the appointment of good teachers 
and their conditions of service. The right 
to administer is to be tempered with regu- 
latory measures to facilitate smooth .ad- 
ministration. The best administration will 
reveal no trace or colour of minority. A 
minority institution should shine in ex- 
emplary eclectism in the administration 
of the institution. The best compliment 
that can be paid to a minority institution 
is that it does not rest on or proclaim 
its minority character. 


81. Regulations which will serve 
the interests of the students, regulations 
which will serve the interests of the tea- 
chers are of paramount importance in 
good administration. Regulations in the 
interest of efficiency of teachers, discipline 
and fairness in administration are neces- 
sary for preserving harmony among affi- 

_ liated institutions. 

32. Education should be a great 
cohesive force in developing integrity of 
the nation. Education develops the ethos 
of the nation. Regulations are, there- 
fore, necessary to see that there are no 


divisive or disintegrating ' forces in ad- 
ministration. : 
88. Three sets of regulations are 


impeached as violative of Article 30. The 
first set consists of Sections 40 and 41 
of the Gujarat University Act, 1949 as 
amended, referred to, as the Act. The 
second set consists of Section 33A (1) (a). 
The third set consists of Sections 51A and 
52A. ' 

84. Section 40 of the Act enacts 
[that teaching and training shall be con- 
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ducted by the university and shall be 
imparted by teachers of the university. 
Teachers of the university may be ap- 
ointed or recognised by the universi 
or imparting instruction on its behalf. 
As soon as the Court which is one of 
the authorities of the university deter-! ` 
mines that the teaching and training shall 
be conducted by the university the pro- 
visions of Section 41 of the Act come 
into force. 


35. Section 41 of the Act consists 
of four sub-sections. The first sub-sec- 
tion states that all colleges within the uni- 


versity area which are admitted to: 
the privileges of the university 
under sub-section (8) of Section 5 


of the Act and all colleges which may 
hereafter be affiliated to the university 
shall be constituent colleges of the univer- 
sity. It is true that no aa aa has 
yet been made by the court of the uni- 
versity under Section 40 of the Act but 
the power exists. The power may be 
used in relation to minority institutions. 
Once that is done the minority institu- 
tions will immediately become constituent 
colleges. The real implication of Sec- 
tion 40 of the Act is that teaching and 
training shall be conducted by the univer- 
sity. The word “conduct” clearly indi- 
cates that the university is a teaching 
university. Under Section 40 of the Act 
the university takes over teaching of 
under-graduate classes, 


36. Section 4l of the Act is a 
corollary to Section 40 of the Act. Sec- 
tion 41. of the Act does not stand inde- 
pendent of Section 40 of the Act.. Once 
an affiliated college becomes a constituent 
college within the meaning of Section 41 
of the Act pursuant to a declaration under 
Section 40 of the Act it becomes integ- 
rated to the university. A constituent 
college does not retain its former indivi- 
dual character any longer. The minority 
character of the college is lost. Minoritv 
institutions become part and parcel of 
the university. The result is that Sec- 
tion 40 of the Act cannot have any com- 
pulsory application to minority institu- 
tions because it will take away their fun- 
damental right to administer the educa-| 
tional institutions of their choice. 

37. Section 41 of the Act contains 
four sub-sections. The first sub-section 
broadly states that all colleges within the 
University area shall be the constituent 
colleges of the university. The second 
sub-section states that all institutions 
within the university area shall be the 
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constituent institutions of the university. 
The third sub-section states that no edu- 
cational institution situate within the uni- 
versity area shall, save with the consent 
of the university, and the sanction of the 
State Government be associated in an 
way with or seek admission to any privi- 
lege of any other university established 
by law. The fourth sub-section states 
that the relations of the constituent col- 
leges and constituent, recognised or ap- 
proved institutions within the university 
area shall be governed by the statutes to 
be made in that behalf and such statutes 
shall provide in particular for the exer- 
cise by the university of the powers enu- 
merated therein in respect of constituent 
degree colleges and constituent recognis- 
ed institutions. 

38. Section 41 (4) (ii) of the Act 
confers power on the.university to ap- 
prove the appointment of the teachers 
made by colleges. Section.41 (4) (iii) of 
the Act requires colleges to contribute 
teachers for teaching on behalf of the 
university. Section 41 (4) (iv) of the Act 
confers power on the university to co- 
ordinate and regulate the facilities pro- 
vided and expenditure incurred by col- 
leges and institutions in regard to libraries, 
laboratories and other equipments for 
teaching and research. Section 41 (4) (v) 
confers power on the university to require 
colleges and institutions when necessary to 
confine the enrolment of students in cer- 
tain subjects. Section 41 (4) (vi) confers 
power on the university to levy contribu- 
tions from colleges and institutions and to 
make grants to them. 


39. In view of our conclusion 
at Sections 40 and 41 of the Act hang 
ogether and that Section 40 of the Act 
cannot have any compulsory application 
to minority institutions, it follows that 
Section 41 of the Act cannot equally have 
any compulsory application to minority 
institutions. It is not necessary to express 
any opinion on the provisions contained 
in Section 41 of the Act as to whether 
such provisions can be applied to mino- 
rity institutions affiliated to a university 
irrespective of the conversion of affiliat- 
ed colleges into constituent colleges. 


40. 'The provisions contained in 
Section 33-A (1) (a) of the Act state that 
every college shall be under the manage- 
ment of a governing body which shall 
include amongst its members, a represen- 
tative of the university nominated by the 
Vice-Chancellor and representatives of 
teachers, non-teaching staff and students 
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of the voller. These provisions are chal- 
lenged on the ground that this amounts 
to invasion of the fundamental right of 


administration. It is said that the gov- 
erning body of the college is a part of 
its administration and therefore that ad- 


ministration should not be touched. The 
right to administer is the right to conduct 
and manage the affairs of the institution. 
This right is exercised through a body 
of persons in whom the founders of the 
institution have faith and confidence and 
who have full autonomy in that sphere. 
The right to administer is subject to per- 
missible regulatory measures. Permis- 
sible regulatory measures are those which 
do not restrict the right of .administra- 
tion but facilitate it and ensure better 
and more effective exercise of the right 
for the benefit of the institution. and 
through the instrumentality of the manage- 
ment of the educational institutions and 
without displacing the management. If 
the administration has to be improved it 
should be done through the agency or in- 
strumentality of the existing management 
and not by displacing it. Restrictions on 
the right of administration imposed in the 
interest of the general public alone and 
not in the interests of and for the bene- 
fit of sour ee | educational institutions 
concerned will affect the autonomy in ad- 
ministration. 

41. Autonomy im administration 
means right to administer effectively and 
to manage and conduct the affairs of the 
institutions. The distinction is between 
a restriction on the right of administra- 
tion and a regulation prescribing the man- 
ner of administration. The right of ad- 
ministration is day to day administration. 
The choice in the personnel of manage- 
ment is a part of the administration. The 
university will always have a right to 
see that there is no mal-administration. If 
there is mal-administration, the university 
will take steps to cure the same. There 
may be control and check on administra- 
tion in order to find out whether the 
minority institutions are engaged in acti- 
vities which are not pE to the 
interest of the minority or to tbe re- 

irements of the teachers and the stu- 
ents. In (1971) 1 SCR 734 = (AIR 
1970 SC 2079) (supra) this Court said 
that if the administration goes to a body 
in the selection of whom the founders 
have no say, the administration would be 
displaced. This Court also said that situ- 
ations might be conceived when they 
might have a preponderating voice. That 
would also affect the autonomy in admin- 
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istration. The provisions contained in 
Section 33-A (1) (a) of the Act have the 
effect of displacing the management and 
entrusting it to a different agency. The 
autonomy in administration is lost. New 
elements in the shape of representatives 
of different types are brought in. The 
calm waters of an institution will not 
only be disturbed but also mixed. These 
provisions in Section 88-A (1) (a) cannot 
(therefore apply to minority institutions. 


49. The provisions contained in 
Section 88-À qu (b) of the Act wexe not 
chailenged by:the petitioners.. The inter- 
veners challenged those provisions. The 
settled. practice of this Court is that an 
intervener is not to raise contentions 
which are not urged by the petitioners. 
In view of the fact at notices were 
given to minority iastitutions to appear 
and those institutions appeared and made 
their submissions a special consideration 
arises here for expressing the views on 


Section 38-A (1) (b) of the Act. The pro-- 


visions contained in Section 88-A (1) (b) 
of the Act are that for the recruitment o 
the Principal and the members of the 
teaching staff of a college there is a selec- 
tion committee of the college which shall 
consist, in the case of the recruitment of 
a Principal, of a representative of the 
university nominated by the Vice-Chan- 
cellor and, in the case of recruitment of 
a member of the teaching staff of the 
college, of a representative of the univer- 
sity nominated by the Vice-Chancellor 
and the head of the Department if any 
for subjects taught by such persons. The 
contention of the interveners with regard 
to these provisions is that there is no indi- 
cation and guidance in the Act as to what 
types of persons could be nominated as 
the representative. It was suggested that 
such matters should not be left to un- 
limited power as to choice. The provi- 
sions contained in Section 33-A (1) (b) 
cannot therefore apply to minority insti- 
tuticrs. 

43. The third set of provisions im- 
peached by the  petitioners consists of 
Sections 5l-A and 52-A. Section 51-A 
states that no member of the teaching, 
other academic and non-teaching staff of 
an affliated college shall be dismissed or 
removed or reduced in rank except after 
an inquiry in which he has been inform- 
~ led of the charges and given a reasonable 
opportunity of being heard and until (a) 

e has been given a reasonable opportu- 
ity of making representation on any such 
enalty proposed to be inflicted on him; 


- by the 


and (b) the penalty to be inflicted on him 
is approved by the Vice-Chancellor or any 
other officer of the university authorised 
by the Vice-Chancellor in this behalf. 
Objection is taken by the petitioners to 
the approval of penalty by the Vice-Chan- 
cellor or any dcr officer of the univer- 
Sity authorised by him. First, it is said 
that a blanket power is given to the Vice- 
Chancellor without any guidance. Second, 
it is said that the words “any other offi- 
cer of the university authorised by him" . 
also confer power on the Vice-Chancellor 
to authorise any one and no guidelines are 
to be found there. In short, unlimited 
and undefined power is conferred on the 
Vice-Chancellor. The approval by the 
Vice-Chancellor may be intended to be 
a check on the administration. The pro- 
vision contained in Section 51-A, cl. (b) 
of the Act cannot be said to be a permis- 
sive regulatory measure inasmuch as it 
confers arbitrary power on the Vice-Chan- 
cellor to take away the right of admin- 
istration of the minority institutions. Sec- 
tion 51-A of the Act cannot, therefore, 
apply to minority institutions. , 

44,° The provisions. contained in 
Section 52-A of the Act contemplate re- 
ference of any api between the gov- 
erning body and any member of the 
teaching, other academic and non-teach-| . 
ing staff of an affiliated college which is 
connected with the conditions of service 
of such member to a Tribunal of Arbitra- 
tion consisting of one member nominated]. 
overning body of the college,| 
one member nominated by the member 
concerned and an Umpire appointed by 
the Vice-Chancellor. These references to 
arbitration. will introduce an area of liti- 
gious controversy inside the educational 
institution. The atmosphere of the insti- 
tution will be vitiated by such proceed- 
ings. The governing body has its own 

iscipli authority. The governing 
body has its domestic jurisdiction. This 
jurisdiction will be displaced. A new 
jurisdiction will be created in administra- 
tion. The provisions contained in Sec- 
tion 52A of the Act cannot, therefore, 
apply to minority institutions. 

45. For these reasons the provi- 
sions contained in Sections 40, 41, 38A 
(1) (a), 38A (1) (b), 51À and 52A cannot 
be applied to minority institutions. These 
provisions violate the fundamental rights 
of the minority institutions. 


48. The ultimate goal of a mino- 
rity institution too imparting general 
secular education is advancement of 


` 
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learning. This Court has consistently held 
that it is not only permissible but also 
desirable to regulate everything in edu- 
cational and academic matters for achiev- 
ing excellence and uniformity in standards 
of education.  : 


4T. 
it is not reasonable to claim that minority 
institutions will have complete autonomy. 
Checks on the administration may be 
necessary in order to ensure that the ad- 
ministration is efficient and sound and 
will serve the academic needs of the ins- 
titution. The right of a minority to ad- 
minister its educational institution in- 
volves, as part of it, a correlative duty of 
good administration. 

48. | The teachers and the taught 
form a world of their own where every- 
body is a votary of learning. They should 
not be made to know. any distinction. 
Their harmony rests on dedicated and 
disciplined pursuit of leaming. The areas 
of administration of minorities should be 
adjusted to concentrate on making learn- 
ing most excellent. That is possible only 
When all institutions follow the motto 
that the institutions are places for wor- 
ship of learning by the students and the 
teachers together irrespective of any de- 
nomination and distinction. 

JAGANMOHAN REDDY, J. (On be- 
half of himself and Alagiriswami, J.):— 49. 
This larger Bench has been constituted to 
consider the scope of the fundamental 
rights under Art. 80 (1), the inter-rela- 
tionship of those rights with the rights 
under Article 29 (1), the scope of the re- 
gulatory powers of the State vis-a-vis the 
rights ‘under Article 80 (1), and in the 
light of the view taken on the several 


epee aforesaid to consider the va- 
Tidi 


idity of certain impugned provisions 
of the amended Gujarat University Act, 
1949 — hereinafter referred to as ‘the 
Act. The contentions raised before us 
on the scope and ambit of Articles 29 (1) 
and 30 (1) are not new but have been 
earlier urged before and decided by this 
Court. The attempt on behalf of the 
State of Gujarat has been to once again 
raise the same crucial issues which go to 
the root of the rights conferred on the 
minorities to establish educational institu- 
tions of their choice and whether the 
State could treat the majority and minority 
educational institutions equally, an issue 
upon which this Court has pronounced in 
no uncertain terms on earlier occasions. 


We agree with the judgment 


50. 
of Hon'ble the Chief Justice just pro- 


i 


In the field of administration ` 
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nounced and with his conclusions that| 
Sections 40, 41, 33-A (1) (a), 33-A (1) (b), 
51-A. and 52-A of the Act violate the fun- 
damental rights of minorities and carnot, 
therefore, apply to the institutions esta- 
blished .and administered by them. We 
would not ordinarily have found it neces- 
sary to write a separate opinion when the 
same thing has to be said as has been 
Said so tersely by him, but in trying to re- 
State what has already been said, the im- 
pression is sometimes created that some- 
thing new is being stated or some de- 
parture from the principles already ad- 
umbrated is being made. In order to 
avoid giving scope to any such conten- 
tion being raised, we would merely refer 
to some earlier provisions already held to 
violate the fundamental rights of minori- 
ties guaranteed under Article 30 (1) which 
are analogous to the impugned provisions 
which, in the view this Court has already 
taken, can be held to be violative in their 
application to the minority educational 
institutions. The reason for this sepa- 


‘rate opinion, however, is not so much to 


point out the invalidity of the impugned 
provisions which Hon'ble the Chief Jus- 
tice has held to be inapplicable to the 
minority institutions but to examine the 
guum as to what extent the right con- 
erred by Article 30 (1) would include 
within it the right of the minorities to 
claim affiliation for or recognition to edu- 
cational institutions established by them. 


9l. -> The right of a linguistic or reli- 
gious minority to administer educational 
institutions of their choice, though cou- 
ched in absolute terms has been held by 
this Court to be subject to regulatory 
measures -which the State might impose 
for furthering the excellence of the stan- 
dards of education. The scope and ambit 
of the rights under Articles 29 (1) and 30 
(1) were first considered and analysed by 
this Court while giving its advice on the 
Presidential Reference under Article 148 
of the Constitution in 1959 SCR 995 = 
(AIR 1958 SC 956) The report which 
was made to the President in that Refer- 
ence, it is true, is not binding oa this 
Court in any subsequent matter wherein 
in a concrete case the infringement of the 
rights under any analogous provision 


, may be called in question, though it is 


entitled to great weight. Under Article 143 
this Court expresses its opinion if it so . 
chooses and in some cases it might even 
decline to express its opinion, vide In Re 
Levy of Estate Duty, 1944 FCR 317 = 
(AIR 1944 FC 73) cited with approval 
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by Das, C. J» in 1959 SCR 995 = (AIR 
1958 SC 956). In some cases the opinion 
may be based on certain stated contin- 
gencies or on some assumed or hypothe- 
tical situations whereas in a concrete case 
coming before this Court by way of an 
appeal under Article 133, or by special 
leave under Article 186 or by a petition 
under Art. 32, the law declared by it b 
virtue of Article 141 is binding on 
courts within the territory of India. 
Nonetheless the exposition of the various 
facets of the rights under Article 29 (1) 
and Article 80 (1) by Das, C. J., speaking 
for the majority, with the utmost clarity, 
area perspicuity and wisdom has been 
e text from which this Court has drawn 
its sustenance in its subsequent decisions. 
To the extent that this Court has applied 
these principles to concrete cases there 
can be no question of there being any 
conflict with what has been observed by 
Das, C. J. The decisions rendered on 
analogous provisions as those that are 
under challenge in this case would prima 
facie govern these cases, unless this lar- 
ger Bench chooses to differ from them. 


52. In respect of certain provi- 
sions of the Kerala Education Bill, name- 
ly, clauses 9, 11 (2) and 12 (4), Das, C. J., 
stated: 


"These are, no doubt, serious inroads 
on the right of administration and appear 
perilously near violating that right. But 
considering that those provisions are ap- 
plicable to all educational institutions 
and that the. impugned parts of cls. 9, 
ll and 12 are designed to give protec- 
tion and security to the ill-paid teachers 
who are engaged in rendering service to 
the nation and protect the backward 
classes, we are prepared, as at present 
advised, to treat these clauses 9, 11 (2) 
and 12 (4) as permissible regulations which 
the State may impose on the minorities 
as a condition for granting aid to their 
educational institutions." 


It was also observed therein that 
cls. 7, 10, 11 (1), 12 (D, (2), (8) and (5) 
may easily be regarded as reasonable re- 
gulations or conditions for the grant of 
aid. But some of the visions analog- 


ous to cls. 11, 12 x (2), (8) and (5) have. 


been held invali ay this Court when 
they were oles as offending fun- 
damental rights of minority institutions. 
In (1971) 1 SCR 784 = (AIR 1970 SC 
2079) sub-ss. (1) (2) and (9) of Section 53 
of the Kerala University Act, 1969, were 


ALR 


held to be invalid. These provisions are 
similar in terms and effect as cl ll of 
the Kerala Education -Bill, 1957. Similar- 
ly, sub-sections (2) and (4) of Section 56 
of the Kerala University Act being. simi- 
lar in terms and effect to sub-clauses (1), 
(2) and (8) of clause 12 of the Kerala 
Education Bill, 1957, which were held to 
be reasonable and sub-clause (4) of that 
clause which was considered to be peri- 
lously near to violating the fundamental 
rights in that case, were held to be invalid 
as they fall with Sections 48 and 49 of 
the Kerala Education Act. A similar pro- 
vision in the Statutes of the Guru Nanak 
University Act, namely, Statute 17 mak- 
ing a meon similar to sub-clauses (1), 
(B) and (3) of clause 19 of the Kerala 
Education Bill was held invalid in 1971 
Supp SCR 688 = (AIR 1971 SC 1787). 
Sub-sections (4) and (8) of Section 63 of 
the Kerala University Act, 1969, which 
provide for similar contingencies as those . 
provided in Section 52-A of the impugn- 

ed provisions of the Act dealing with the 
disputes between the governing body and 
any member of the teaching staff or other 
academic and non-teaching staff of mino- 
rity institutions was held to be invalid in 
Rev. Mother Provincial case, (1071) 1 
SCR 784 — (AIR 1970 SC 2079). 'The pro- 
visions of the E PE Ss. 88-A (1) in and 
(b) and 51-A of the Act are. similar in 
nature to the provisions of Sections 53, 
56, 48 and 49 of the Kerala Universi 

Act. Statute 2 (1) (a) of the Guru Nana 

University Act also co nds to Ss. 48 
and 49 of the Kerala University Act and 
is similar in nature to Section 33-A of 
the Act. These have been held to be in- 
valid in their application to minority edu- 
cational institutions in the D. A. V. Col- 


‘lege case 1971 Supp SCR 688 =: (AIR 


1971 SC 1787). eedless to say, in so 


far as these decisions lay down a princi- 


plé slightly different from or even con- 
trary to the opinion on the Kerala Educa- 
tion Bill, they are the law laid down by 
this Court. 


53. The impugned rovisions, 
namely, Sections 40, 41, 38-A (1) (a), 83-A 
(1) (b), 51-A and 52-A have already been 

iven in the judgment of Hon'ble the 
Chief Justice. ese may be compared 
with the provisions of the Kerala Educa- 
tion Bill, the Kerala University Act and 
the Statutes of the Guru Nanak Univer- 
sity Act, which have been juxtaposed for 
an easy appreciation of the nature of the 

rovisions which have been held void by 
the cases referred to above: 


z 
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Kerala University Act 


Curu Nanak University 


Statutes, 





Clause 11— 


Appointment of teachers in Govern- 
ment and aided schools— 


(1) The Public Service Commission 
Shall, as empowered by this Act, 
select candidates ior appointment as 
teachers in Government and aided 
schools. Defore the 31st May of each 
year, the Public Service Commission 
shall select candidates with due re- 
gard to the probable number of vacan- 
cles of teachers that may arise in the 
eourse of the year. The candidates 
shall be selected for each district 
separately and the list of candidates 
so selected shall be published in the 
Gazette. Teachers of aided schools 
shall be appointed by the manager 

y from the candidates so.selected 
for the district in which the school is 
located, provided that the manager 
may, for sufficlent reason, with the 
permission of the Public Service Com- 
mission, appoint teachers selected for 
any other district. Appointment of 
teachers in Government schools shall 
also be made from the list of eandi. 
dates so published, 

e In selecting candidates under 
sub-section (1) the Public Service 
Commission shall have regard to the 
provisions made by the Government 
Bader cl. (4) of Art. 16 of the Consti- 
tution. 


„Cl. 12 — Conditions of service of 
aided school teachers:—. 

(1) The conditions of service relat- 
ing to pensions, provident fund, insu- 
rance and age of retirement applicable 
to teachers of Government sehools 
shall apply to teachers of aided 
schools— 

(i) who are appointed under S. 11 
after the commencement of this sec- 
tion; and 

(ii) who have been appointed before 
the commencement of section, 
but who have expressed in writing 
their willingness to be governed by 
such conditions, within one year from 
such commencement. ' 

(8) The Government shall extend 
to the teachers of aided schools who 
have been appointed before the com- 
mencement of this section and who 
have not expressed their willingness 
under clause (ii) of sub-section (2) 
within the time specified therefor the 
conditions of service relating to pen- 
sion, provident fund, insurance and 
age of retirement applicable to tea- 

ers of Government schools with 
such modifications as the Government 
may deem fit, 


a) No teacher of an aided school 
shall be dismissed, removed, reduced 
in rank or suspended by manager 
without the previous sanction of the 
offcer authorised 
in this behalf. 


by the Government. 


Section 53— 


Appointment of teachers in private 
colleges— 

1) Posts of principal of private 
colleges shall be selection posts, 

(2) Appointment to the post of 
principal in a private college shall be 
made by the governing body or manag- 
ing council, as the case m be, from 
among teachers of the college or of 
all the colleges, as the case may be or 
if there is no suitable person in such 
college or colleges, from other per- 
sons. 


(9) Any teacher aggrieved by an 
appointment under sub-section (7) 
may within sixty days from the date 
of the appointment, appeal to the 
Syndicate, and the decision of the 
Syndicate thereon shall be final. 


§. 56 — Conditions of service of 
teachers of private colleges— 

(1) The conditions of service of 
teaohers of private colleges, includ- 
ing conditions relating to pay, pension, 
provident fund, gratuity, insurance 
and age of retirement shall be such as 
may be prescribed by the Statutes. 

(2) No teacher of private college 
shall be dismissed, removed, or re- 
duced in rank by the Governing body 
or managing council without the pre- 
vious sanction of the Vice-Chancellor 
or placed under suspension by the 
Governing Body or Managing Council 
for a continuous pe exceeding 
fifteen days without such previous 
sanction, 

(4) A teacher against whom disci. 
plinary action is ‘taken shall havea 
right of appeal to the Syndicate, and 
the Syndicate shall -have power to 
order reinstatement of the teacher in 
case of wro. removal or dismissal 
and to order such other remedial mea- 


sures as it deems fit, and the governing 
body or managing council, as the 
8 comply with the 


case may be, 
order. » 


Statute 17. The staff 


initially appointed 
shall be approved by 
the Vice-Chancellor- 
All subsequent chan. 
ges shall reported 
to the University for 
Vice-Chancellor’s ap- 
proval, In the case of 
training institutions 
the teacher-pupil 
ratio shall not be less 
than 1:12. Non-Gov- 
ernment Colleges shall 
comply with the re- 


. quirements laid down 


in the Ordinance gov. 
erning service and 
eonduct of teachers 
in non-Government 
Colleges as may be 
S ues ite ee 
8I . 
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Kerala Ecucation Bill 


A. I. R. 








Kerala University Act 


Guru Napak University 


Statutes. 





Subjeot to the provisions of sub- 


md ), (2), (8) and (4), the con- 
‘ditions of service of teachers of aided 
rchools shall be such as may be 
prescribed. 


Section 48 — Governing body for 
private college not under corporate 
management— ! 

RE The educational ageney of a 
vate college, other than a private 
college under a corporate manage- 
ment, shall constitnte in accordance 
with the provisions of the statutes a 
overnin y consisting of follow- 
members, nenny 4 
a) the principal of the private col- 


Je 
F rS the manager of the private col- 


.mem 
be followed by it, including the dele. ` 
- gation of its powers; shall be prescrib- 


es 

o) 8 person nominated by the Uni- 
versity in accordance with the provi- 
sions in that behalf contained in the 
statutes; i 

(d) a person nominated by the Gov- 
ernment; 

(e) a person elected in accordance 
with such procedure as may be pres- 
cribed by the Statutes from among 
themselves by the permanent teachers 
of the private college ; and 

(f) not more six persons nomi- 

the educational agency. 
The governing body shall be a 
eorporate having perpetual suc- 
cession and a common seal. 

8) The manager of the private 
co e Chairman of the 
Governing body. 


(4) A member of the governin 
body shall hold office for a period 
mur years from the date of its consti- 

on. : 


(5) It shall be the duty of the gov- . 
erning body to administer the private 


college in accordanoe with the provi. 


sions of this Act and the Statutes,-. 
Ordinances, Regulations, Rules, Bye- 


laws, and Orders made thereunder. 


(8) The powers and functions of. 
the removal of -. 


the 
the procedure to 


ed by the Statutes. 


(7) Notwithstanding anything con- 
in sub-section (8). decisions of 


the fovomtng body shall be taken at ' 


meetings on the basis of simple majo. 


rity of the members present and | 
voting. g 
Section 49 — Managing council for | 


private colleges under corporate 


` 


management— 
(a) one principal by rotation in such 


manner as may be prescribed by the ; 
(b) the manager of the private col. : 


rson nominated by the Uni- 


c)a 
versity In aooordanoe with the provi: 


* constituted 


tuii, 
ege applying 
for admission to the 
privileges of the Uni- 
versity shall send a 
letter of application to 
the Re ands 
satisfy the Senate: 
(a) That the College 
shall have a regularly 
erning 
body consisting of not 
more than 20 persons 
approved the Senate 
and including, among 
others, 2 representa- 
EC 
sity an e ci 
of the college ex 


officio. 

Provided that the 
said condition shall 
not apply in the case 
of College maintained 

Government which 
shall however have an 

mmittee 
of, amon 
others, the princi 


of the College (Ex 
officio) and two repre- 
sentatives of ni- - 
versity, 
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_ tonal agency. 


Statutes; ] 
(d) a person nominated by the Gov- 


. ernment; 


(e) two persons elected in accor. 
dance with such procedure as may be 
prescribed by the Statutes from among 
themselves by the permanent teachers 
of all the private colleges; and 

(f) not more than n persons 
nominated by the educational agency. 

2) The managing council shall be 
a body corporate having. perpetual 
suocession and a common seal. 

(8) The manager of the private col- 


`; sionsin that behalf contained in the : ` 


leges shall be the chairman of the - 


managing council. d 
(4).A member of the mana 
council shall hold office for a 


of four years from the date of the - 


constitution. 


(5) It shall be the duty of the ` 


managing council to administer 


the private colleges under the corpo. _ 


rate management in accordance with 


the provisions of this Aot and the ` 


Statutes, Ordinances, Regulations, 
Bye-laws and Orders made thereunder. 

(8) The powers and functions of the 
managing council, the removal of 
members thereof and the procedure to 


be followed by it, including the de. | 


e Statutes, 
- (7) Notwithstanding anything con. 
tained in vraie ecisions of 
the managing council shall be taken 


legation of its powers, shall be preg. - 
-orlbed by th ; 


te 


at meetings on the basis of simple . 
majority of the members present and 


g. 


`. Section 63 — Power to regulate the © 
the management of private colleges— . 
(4) It the governing body or manag- 


ing council, as the case may be, dis. 
approves any decision taken 


by the ` 


niversity in connection with the ` 


management of the. private colle 


the matters shall be referred by the | 
governing body or managing council, - 


as the case may be, to the Govern. 
ment, within one month of the date 
of receipt of the report under sub- 
section (3) who shall thereupon 


such order thereon as they think Bt : 
‘and communicate the same to the 


governing body or managing council 
and also to the University. 

(6) The Tnanager appointed under 
sub-section (1) of section 50 shall be 
bound to give efect to the decisions 
of the University and if at any time, 
it appears to the University that the 
manager is not carrying out its deci- 
sions, it may, for reasons to be recorded 
in writing and after ving the mara 
ger an opportunity o ng heard, 
Order remove him from office an 
appoint another person to be the 
manager after consulting the educa. 
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54. In spite of the consistent and 
categorical decisions which have held in- 
valid certain provisions of the University 
Acts of some of the States as interfering 
with the fundamental rights of manage- 
ment of minority institutions inherent in 
the right to, establish educational institu- 
tions of their choice under Article 80 (1), 
the State of Gujarat has incorporated 
similar analogous provisions to those that 
have been declared invalid by this Court. 
No doubt education is a State subject, 
but in the exercise of that right any trans- 
gression of the fundamental right guaran- 
teed to the minorities will have its im- 
pact beyond the borders of that State and 
the minorities in the rest of the country 
will feel apprehensive of their rights be- 
ing invaded in a similar manner by other 
States. A kind of instability in the body 
politic will be created by action of a 
State which will be construed as a delibe- 
rate attempt to transgress the rights of 
the minorities where similar earlier at- 
tempts were successfully challenged and 
the offending provisions held invalid. 


55. The Central Government to 
.which notice was given probably realis- 
ing the sensitive nature of the issue did 
not put forward any contentions contrary 
to those that have already been consider- 
ed and decided by this Court, though we 
had the advantage of the personal views 
of the Attorney-General on some of the 
aspects of those rights. Equality of treat- 
ment of minority and majority or equality 
before law precludes discrimination. Ac- 
cording to Advisory opinion of the Per- 
manent Court of International Justice on 
. Minority Schools in Albania (8th April, 
1935) Publications of the Court, series 
AIB No. 64, p. 19: 

"whereas e ed in fact may involve 
the necessity of differential treatment in 
order to attain a result which establishes 
an equilibrium between different situa- 
tions. ; 

It is easy to imagine 
cases in which equality of treatment of 
the majority and of the minority whose 
situation and requirements are different, 
would result in inequality. ............ 
The equality between members of the 
majority and of the minority must be 
effective, genuine equality. ...... 4 

We are of opinion that this view is a 
sound one and the contentions advanced 
on behalf of some of the respondents in 
support of the validity of the impugned 
provisions cannot be accepted. 


tantamount to 


A. LR. 


56. In so far as the right of affi- 
lation or recognition is concerned, no 
doubt, the observations of Das, C. J., in 
1959 SCR 995 = (AIR 1958 SC 956) seem 
to negative any such right under Arti- 
cle 80 (1). He said at p. 1067: 

“There is, no doubt, no such. thing 
as fundamental right to recognition by 
the State but to deny recognition to the 
educational institutions except upon terms 
the surrender of their 
constitutional right of administration of 
the educational institutions of their choice 
is in truth and in effect to deprive them. 
of their rights under Article 80 (1).” 


These observations appear to us to be 
Somewhat at variance with certain other 
observations. But if these observations 
are carefully scrutinised, they can be re-: 
conciled and harmonised. Das, C. J., had 
observed earlier at pp. 1066-1067 that: 
"The minorities, quite understand- 
ably, regard it as essential that the edu- 
cation of their children should be in ac- 
cordance with the teachings of their reli- 
gion and they hold, quite honestly, that 
such an education cannot be ob- 
tained in ordinary schools designed for 
all the members of the public but can 
only be secured in schools conducted 
under the influence and guidance of peo- 
ple well versed in the tenets of their reli- 
gion and in the traditions of their cul- 
tur They also de- 
sire that scholars of their educational 
institutions should go out in the world 
well and sufficiently equipped with the 
qualifications necessary r a useful 
career in life. But according to the Edu- 
cation Code now in operation to which 
it is permissible to refer for ascertaining 
the effect of the impugned provisions on 
existing state of affairs the scholars of 
unrecognised schools are not permitted to 
avail themselves of the opportunities for 
higher education in the University and 
are not eligible for entering the public 
services, Without recognition, therefore, 
the educational institutions established 
or to be established by the minority com- 
munities cannot fulfil the real objects of 
their choice and the rights under Art. 30 
(1) cannot be effectively exercised. The 
right to establish educational institutions 
of their choice must, therefore, mean the 
right to establish real institutions which 
will effectively serve the needs of their 
community and the scholars who resort 
to their educational institutions." 
The right under Article 30 cannot be 
exercised in vacuo. Nor would it be 


' 
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right to refer to affiliation or recognition 
as privileges -granted by the State. In 
a democratic system of Government with 
emphasis on: 
ment of its citizens, there must be ele- 
ments which give protection to them. 
The meanin exercise of the right under 
Article 30 (I) would and must necessarily 
involve recognition of the secular educa- 
tion imparted by the minority institutions 
without which the right wlll be a mere 
husk. This Court has so far consistently 
struck down all attempts to make affilia- 
tion or recognition on terms tantamount 
to surrender of its rights under 
Article 30 (1) as abridging or tak- 
ing away those rights. 
without iation there can be no mean- 
ingful exercise of the right under Arti- 
cle 30 (1), the affiliation to be given should 
be consistent with that right, nor can it 
indirectly try to achieve what it cannot 
directly do. See Kerala Education Bill 
case (1959) SCR 995 at pp. 1059, 1063, 
1067 and 1068 — (AIR 1958 SC 956); Rev. 
Sidharajbhai Sabhai v. State of Bombay, 
(1963) 3 SCR 837 at p. 856 — (AIR 1963 
SC 540) and D. A. V. College case (1971 
Supp SCR 688 at p. 709 — (AIR 197 
SC 1737). 

57. If the right of recognition is 
not a fundamental right, the logical re- 
sult of this postulate would be that the 
State need not recognise except on gene- 
ral terms open to all institutions. But 
if the recognition by a State is limited in 
so far as minority institutions are con- 
cemed, in that under the guise of exer- 
cising this power, the State cannot pres- 
cribe conditions which will make an in- 
road and take away the right guaranteed 
under Article 30 (1) then there is no 
meaning in saying that the right to recog- 
nise vis-a-vis minority institutions is not 
8 fundamental right. This is one con- 
clusion that can possibly be derived from 
the above observations of Das, C. J. The 
second conclusion which is possible is 
that these observations will have to be 
confined to the provisions of law regard- 
ing the validity of which the opinion of 
the Court was sought. In that case, the 
Bill had provided for giving recognition 
to schools for preparing students for the 
examinations conducted by the Board, and 
in so providing it had imposed conditions 
which the Court construed as tantamount 
to the minority institutions being requir- 
ed to surrender or denying them the right 
under Article 30 (1) The Court was not 
concerned with a law which did not deal 
with the question of affiliation or recog- 


education and enlighten- . 


Again as. 


‘serves P The only purpos 


-nition at all or where the teaching was 


confined only to State managed and main- 
tained schools. The observations of Das, 
C. J> cannot therefore, strictly speaking, 
apply to this fact situation. When it is 
so read, they cannot be held to have laid 
down that the State must provide for 
giving recognition at least to the mino- 
rity institutions or accord recognition sub- 
ject to such conditions as would in truth 
and in effect not amount to an in- 
fringement of their right under Article 30 
(1. In other words, where the law does 
not provide for giving recognition or affi- 
liation to any educational institution irres- 
pective of whether it is a majority or a 
minority institution, can the mmority ins- 
titution claim recognition on the ground 
that without recognition or affiliation the 
educational institution established by them 
cannot fulfil the real objects ot their 
choice and the minorities cannot effective- 
ly exercise their rights under Article 30 
(1)? If the logical answer flowing from 
the observations is that it cannot, then 
the question would arise as to what is 
the purpose which clause au of Article 30 
e that the funda- 

mental right under Article 30 (1) would 
serve would in that case be that minon- 
ties may establish their institutions, lay 
down their own syllabi, provide instruc- 
tions in the subjects of their choice, con- 
duct examinations and award degrees or 
diplomas. ‘Such institutions have the right 
to seek recognition to their degrees and 
diplomas and ask for aid where aid is 
given to other educational institutions 
iving a like education on the basis of 
e excellence achieved by them. The 
State is bound to give recognition to their 
ualifications and to the institutions and 
ey cannot be discriminated except on 
the ground of want of excellence in their 
educational standards so far as recogni- 
tion of degrees or educational qualifica- 
tions is concerned and want of efficient 
management so far as aid is concerned, 


98. In the D. A. V. College case 
1971 Supp SCR 688 = (AIR 1971 SC 
1787) the compulsory affiliation of mino- 
rity educational institutions to the Uni- 
versity which had prescribed a medium 
of instruction other than the language 
of the minority a via media was suggest- 
ed, having regard to the formation of the 
linguistic States throughout India, that no 
compulsory affiliation can be insisted upon 
which offends the right guaranteed under 
Arts. 29 (1) and 30 (1) If, as was held, 
compulsory affiliation is bad, it will 
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leave them free to get affiliated to a 
University in that linguistic State which 
provides facility for the language and 
script of the minorities. is presup- 
poses thet there is a right to get recogni- 
tion or affiliation where it is possible in 


India for minority institutions to preserve - 


their language, script and culture. 


. 99. We may in this connection 
refer tc a unanimous résolution of Par- 
ligraent dated September 19, 1956, on 
the safeguards proposed for the liaguis- 
tic minorities, Vide Part IV of the States 
Reorganisation Report, recommending 
that the concerned States should provide 
necessary facilites to safeguard mino- 
-rity rights by amending their Uni- 
versity Statutes. The fifth paragraph of 
the memorandum as approved hy Par- 
liament states: 

“5. Affiliation of schools and colleges 
using minority languages. — Connected 
with the proposals contained in the pre- 
cecing paragraphs is the question of the 
afblistion of educational institutions lo- 
cated ir the new or reorganised States 
to appropriate Universities or Boards of 
Education. It is of course desirable that 
every effort should be made to evolve 
arrangements whereby educational insti- 
tutions like schools and colleges can be 
affiliated, in respect of course of study in 
the mother tongue, to Universities and 
other authorities which are situated in 
the seme State. However, it may not al- 
ways be posce to make.such arrange- 
ments; and having regard to the number 
of institutions of this kind, it may some- 
time be convenient, both from the point 
of view of the Universities or the educa- 
ticnal authorities concerned, and from the 
point of view: of the institutions them- 
selves, that they should be permitted to 
seek affiliation to appropriate bodies lo- 
ceted outside the State. This may be re- 
garded in fact as a necessary corollary 
to the provisions contained in Article 30 
of the Constitution, which gives to the 
minorities the right to establish ‘and ad- 
minister educational institutions of their 
choice.” 

But what would happen if the educational 
institutions of a minority find it incon- 
venient or impossible to secure such a 
recognition or affiliation even outside the 
State in which they are established? In 
such circumstances, education including 
University education being a State sub- 
ject and the legislative power of the 
State also being subject to Article 29 (1) 
and Article 30 0. minorities able to esta- 


blish an educational institution cau insist 
on recognition, where affiliation is not 
provided for by the University Acts, to 
the educational qualifications awarded by 
them, whether degrees, diplomas or other 
certificates, which conform to the educa- 
tional standards prescribed by the State 
for the recognition of such degrees, dip- 
lomas and other certificates. 


KHANNA, J. 60. What is the’ 
Scope and ambit of the rights of minori- 
ties, whether based on religion or langu- 
age, to establish and administer educa- 
tional institutions of their choice under 
clause (1) of Article 30 of the Constitu- 
tion is the question which arises for con- 
sideration in this writ petition filed by the 
Ahmedabad St. Xaviers College Society 
and another under Article 32 of the Cons- 
titution. The respondents impleaded in 
the ponton are the State -of Gujarat and 
the Gujarat University. 


61. The first petitioner (hereinafter 
referred to as the peunonen is a Society 
registered under the Societies Registra- 
tion Act, 1860 (Act 21 of 1860) and a 
Trust under the Bombay Public Trusts 
Act, 1950 (Act 29 of 1950). The petitioner 
is running St. Xavier's College of Arts and 
Commerce in Ahmedabad. The said col- 
lege was established in June 1955, by a 
peli denomination known as the 
Society of Jesus, a religious order of 
Catholic priests and brothers. The peti- 
tioner society was formed with the ob- 
ject of taking over the above mentioned 
college. 


. The petitioner society and the 
St. Xaviers College seek to provide 
higher education to Christian students. 
Children, however, of all classes and 
creeds provided they attain the qualify- 
ing academic standards are admitted to 
the St. Xaviers College. 

63. Before the bifurcation of the 
erstwhile State of Bombay into State of 
Maharashtra and State of Gujarat, the 
Bombay State legislature passed the Guja-. 
rat University Act, 1949, (hereinafter re- 
ferred to as the principal Act) The ob- 
ject of the Act was to establish and in- 
corporate a teaching and affiliating univer- 
m St. Xavier's College was accorded 

iation under Section 88 of the princi- 
pal Act on or about june 1955.  Sec- 
tion 2 of the princip 
definitions. We may set out the relevant 
definitions: 

“(1) ‘Affiliated College’ means a col- 
lege affiliated ueder Section 5 or 33. 





Act contained . 
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(2) ‘College’ means a dégree college 
or an intermediate college. 


(2-A) ‘Constituent College’ means a 


University College or affiliated college 


ca 


.of the Act, 


made constituent under Section 41. 

M "Degree College’ means an aff- 
liated college which is authorized to sub- 
mit its students to an examination quali- 
fying for any degree of the University. 

(8) ‘Recognized Institution’ means an 
institution for research ^ or specialized 
studies other than an- affiliated college and 
recognized as such by the University.. 

(12) ‘Teachers’ means professors, .rea- 
ders, lecturers and such other persons im- 
parting instruction in the University, an 


affiliated college or a recognized institu- 
tion as may be declared to be teachers by 
the Statutes. 

(18) "Teachers of the University’ _ 


means teachers appointed or recognized 
by the n for imparting instruc- 
tion on its behalf. ] 

(15-A) ‘University College’ means a 
college which the University may esta- 
blish or maintain under this Act or a col- 
lege transferred to the University and 
maintained by it. 

: (16) ‘University Department means 
any college, post-graduate or research ins- 
titution or department maintained by the 
University.” . 

Section 89 of the principal Act provided 
that within the University area, all post- 
graduate instruction, teaching and training 
shall be conducted by the University or 
by such affiliated colleges or institutions 
and in such subjects as may be prescrib- 
ed by the Statutes. According to Sec. 40 
within a period of three 
years from the date on which Section 38 


- (which dealt with the incorporation of 


the University) comes into force, the 
Senate shall determine that all instruc- 
tion, teaching and training beyond the 
stage-of Intermediate Examinations shall, 
within the area of the: City of Ahmeda- 
bad and such other contiguous area as 
the Senate may determine, be conducted 
by the University and shall be imparted 
by the teachers of the University. The 


. Senate shall then communicate its deci- 


sion to the State Government which Gov- 
ernment may, after making such inquir 
as it thinks fit, by notification in the Of- 
ficial Gazette declare that the provisions 
of Section 41 would come into force on 
such date as may be specified in the 
notification. Section 40 was amended by 
Bombay Act 80 of 1954, as a result of 
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which the words “three years” were sub- 
-stituted by the words “seven years”. The 
effect of that amendment was that the 
Senate could take its decision under Sev- 
tion 40 of the Act within seven years 
from the.date on which Section 8 came 
into force. Section 4l of the principal 
Act dealt with constituent colleges and 
institutions. The provisions of this sec- 
tion would be dealt with at length here- 
after. Suffice it to say at present that 
sub-section (2) of that section provided 
that all institutions within the eda- 
bad area would be constituent institutions 
of the University. No educational insti- 
tution situate within the Ahmedabad area, 
it was specified, would save with the con- 
sent of the University and the sanction 
of the State Government, be associated 
in any way with, or seek admission to 
any privileges of, any other University 
established by law. Sub-section (4) of 
Section 41 dealt with the relations of the 
constituent colleges and the constituent 
institutions within the Ahmedabad area 
and provided that the same would be 
covered by the Statutes to be made in 

is behalf. The matters. in respect of 
which the Statutes were to make provi- 
sions in particular regarding the relations 
of the constituent colleges and recogniz- 
ed institutions were also specified. 

64. The Senate of Gujarat Univer- 
sity did not take any decision mentioned 
in Section 40 within the stipulated period 
‘or seven years. The said period expired 
on November 22, 1957. -The colleges 
affiliated to the Gujarat University ac- 
cordingly continued to be affiliated (col- 
leges after that date. On September 28, 
1971, the Senate passed a resolution that 
all instruction, teaching and training be- 
yond the stage of intermediate examina- 
tion in the city of Ahmedabad be con- 
ducted by the University and imparted 
by the teachers of the University. The 
Registrar of the University was directed 
to communicate the decision of the Senate 
to the State Government. The petitioners 
and some others then filed petitions under 
Article 226 of the Constitution in the 
Gujarat High Court on the ground that 
the powers of the Senate and the State 
Government under Section 40 of the prin- 
cipal Act had got exausted on November 
22, 1957 when the period of seven years 
from the commencement of the principal 
Act had expired. In thé alternative, it 
was stated by the  petitioners that the 


. provisions of Sections 40 and 41 were 
violative of Articles 14, 19, 26, 29 and ` 


l 30 of the Constitution. In view of the 
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pendency of these 
Government did not act upon the impugn- 
ed resolution passed by the Senate on 
September 28, 1971. 

65. The Gujarat University (Am- 
endment) Act, 1972 (Act No. 6 of 1973) 
(hereinafter referred to as the amending 
Act) was thereafter passed by the Gujarat 
legislature. The amending Áct came into 
force on March 12, 1978. It substituted 
the word “Court” for the word “Senate” 
and the words "Executive Council" for 
the word "Syndicate". The Gujarat Uni- 
versity Act as amended by the amend- 
' ing Act may for the sake of convenience 
be described as the amended Act. Sec- 
tions 88-A, 39, 40, 41, 51-A and 52-A of 
the amended Act read as under: . 

“33-A. (1) Every college V eng than 
a Government college or college main- 
tained by the Government) affiliated be- 
fore the commencement of the Gujarat 
University (Amendment) Act, 1972 (here- 
inafter in this section referred to as 'such 
commencement’)— 

‘(a) shall be under the management 
of a governing body which shall include 
amongst its members the Principal of the 
college, a representative of the Univer- 
sity nominated by the Vice-Chancellor, 
and three representatives of the teachers 
of the college and at least one represen- 
tative each of the members of the non- 
teaching staff and the students of the 
college,.to be elected respectively from 
amongst such teachers, members of the 
non-teaching staff and students; and 


(b) that for recruitment of the Prin- 


a and members of the teaching staff 
ot a college there is a selection committee 
of the college which shall include— 

(1) in the case of recruitment of the 
Principal, a representative of the Univer- 
m nominated by the Vice-Chancellor, 
an 


2) in the case of recruitment of a 
member of the teaching staff of the col- 
lege, a representative of the University 
nominated v the Vice-Chancellor and the 
Head of the Department, if ay concern- 

t 


ed with the subject to be taught by such 
member. 

€ (2) ex college referred to in sub- 
section (1) shall, — 


'.— (a) within a period of six months 
after such commencement, constitute or 
reconstitute its governing body in con- 
formity with sub-section Č, and 

(b) as and when occasion first arises 
after such commencement, for recruit- 
ment of the Principal and teachers of the 


A. I. R. 


college, constitute or reconstitute its selec- 
tion committee so as to be in conformity 
with sub-section (1). 

(8) The provisions of sub-section (1) 
shall be deemed to be a condition of af- 
filiation of every college referred to in 
sub-section (1). 

39. Within the University area, all 
post-graduate instruction, teaching and 
training shall be conducted by the Uni- 
versity or by such affiliated colleges or 
institutions and in such subjects as may 
be prescribed. by the Statutes. - 

40. (1) The Court may determine that 
all instructions, teaching and training in 
courses of studies in respect of which the 
e is competent to hold examina- 
tions s within the University area be 
conducted by the University and shall be 
imparted by the teachers of the Univer- 
sity and the Court shall communicate its 
decision to the State Government. 

(2) On receipt of the communication 
under sub-section (1); the State Govern- 
ment may, after making such inquiry as 
it thinks fit, by notification in the Official 
Gazette declare that the ‘provisions of 
Section 41 shall come into force on such 
date as may be specified in the notifica- 
tion. 

41. (1) All colleges within the Uni- 
versity area which are admitted to the 
privileges of the University under sub- 
section (8) of S. 5 and all colleges within 
the said area which may hereatter be af- 
filiated to the University shall be con- 
stituent colleges’ of the University. i 

(2) All institutions within the Univer- 
sity area recognized under Sections 35 
and 63 or approved under Section 35-A 
shall be the constituent institutions of the 
University. e. 

(8) No educational institution situate 
within the University area shall, save with © 
the consent of the University and the 
sanction of the State Government, be as- 
sociated in any way with, or seek admis- 
sion to any A e of, any other Uni- 
versity established by law. ; 

(4) The relations of the constituent 
colleges and constituent, recognized or ap- 
proved institutions within the University 
area shall be governed by the Statutes. 
to be made in that behalf, and such 
Statutes shall provide in particular for 
the exercise by the University of the 
following powers in respect of the con- 
stituent degree colleges and constituent 
recognized institutions— 

(i) to lay down minimum educational 
qualifications for the different -classes of 
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teachers and tutorial staff employed by 
such colleges and institutions and the con- 
ditions of their service; 

(ii) to approve the appointments of 
the teachers made by such colleges and 
institutions; É 
; (iii) to require each such college and 

institution to contribute a prescribed quota 
of recognized teachers in any subject for 
teaching on behalf of the University; 

(iv) to co-ordinate -and regulate the 
facilities provided and expenditure incur- 
red by such colleges and institutions in 
Red to libraries, laboratories and other 
equipments for teaching and research; 

(v) to require such colleges and in- 
stitutions, when necessary, to confine the 
enrolment of students to certain subjects; 

(vi) to levy contributions from such 
colleges and institutions and make grants 
to them; and Y 

(vii) to require satisfactory arrange- 
ments for tutorial and similar other work 
in such colleges and institutions and to 
inspect such arrangements from time to 
time: 

Provided that a constituent degree 
college or a constituent recognized insti- 
tution shall supplement such teaching by 


tutorial or other instruction, teaching or 


training in a manner to be prescribed by 
the Regulation to be made by the Acade- 
mic Council. 

(5) Subject to the provisions of the 
Statutes the Board of University Teach- 
ig and Research shall organize and co- 
ordinate the imstruction, teaching and 
training within the University -area. 

51-A. (1) No member of the teaching, 
other academic and non-teaching staff of 
an affiliated college and recognized or 
approved institution shall be dismissed or 
removed or reduced in rank except after 
an inquiry in which he has been inform- 
ed of the charges against him and given 
a reasonable opportunity of being‘ heard 
in respect of those charges and until— 

(a) he has been given, a reasonable 
opportunity of making representation on 
any such penalty propos 
on him, and i , 

(b) the penalty to be inflicted on him 
is approved by the Vice-Chancellor or 
any other officer of the University autho- 
rised by the Vice-Chancellor in this be- 


zr No termination of service of such 
member not amounting to his dismissal 
or removal falling under sub-section. (1) 
shall be valid unless—  : 


' connected wi 


to be inflicted l 
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(a) he has been given a reasonable 
opportunity of showing cause against the 
proposed termination, and 

(b) such termination is approved by 
the Vice-Chancellor or any officer of the 
University authorised by the Vice-Chan- 
cellor in this behalf : 

Provided that nothing in this sub- 
section shall apply to any person who is 
appointed for a temporary period only. 

52-A. @ Any dispute between the 
governing body and any member of the 
teaching, other academic and yon-teach- 
ing staff of an affiliated college or reco- 
gnized or approved institution which is 
the conditions of service 
of such member, shall, on a request of 
the governing body, or of the member , 
concerned be referred to a Tribunal of 
Arbitration consisting of one member 
nominated by the governing body of the 
college or, as the case may be, member 
of the recognized or approved institution, 
one mémber nominated by the member 
concerned and an Umpire appointed by 
the Vice-Chancellor. 

(2) The provisions of Section 52 shall, 
thereupon mutatis mutandis apply to such 


request and the decision that may be 
given by such Tribunal.” 
66: A meeting of the University 


Senate was convened for March 27, 28 
and 29, 1978 wherein ‘resolutions were 
proposed to be moved as Items Nos. 144 
& 145 of the agenda that all instructions, 
coaching and training in courses of stu- 
dies in respect of which the University 
was competent to hold examinations be, 
conducted by the University and be im- 
parted by the teachers of the University. 
The petitioners thereupon filed the pre- 
sent petition under Article 82 of the Con- 
stitution. According to ‘the petitioners, 
the St. Xaviers College Ahmedabad is an 
educational institution established by a 
minority and the provisions of Sections 40 
and 41 of the amended Act are violative 
of the fundamental rights of the peti- 
tioners guaranteed under Articles 14, 19, 


.26, 29, 30 and 81 of the Constitution. The 


petitioners, have also questioned the com- 
petence of the Gujarat Legislature to pass 
the amending Act. The three main reliefs 
sought by the petitioners are: 

“(1) That Sections 40 and 41 of the 
Gujarat University Act, 1949 (Bombay Act 
No. L of 1949) as amended by the Gujarat 
University (Amendment) Act, 1972-(Guja- 
tat Act No. 6 of 1978) are ultra vires the 
legislative powers of the State Legislature 
and/or are violative of Articles 14, 19 (1) 


1412 S.C. [Prs. 66-71] `St. Xaviers College v. State of Gujarat (Khanna J) — A.L'R. 


(a) (f). and (g), 26, 29, 80 and 81 of the 
Constitution of India; t 

_ (2) That Sections 51-A and 52-A as 
. inserted in the Gujarat University Act, 
1949 (Bombay Act No.. L of 1949) as am- 
ended by the Gujarat pur (Am- 
endment) Act, 1972 (Gujarat Act No. 6 of 
1973) are ultra vires Arts. 14, 19 (1) (a) 
(f) and (g), 26, 29 and 30 of the Constitu- 
tion of India, and Ordinances 120-D, 
120-E, 120-F and 120-G of the Ordinances 
framed by the Gujarat University under 
the Gujarat University Act, 1049 and sav-. 
' ed by sub-section (4) of S. 55 of the 
Gujarat University (Amendment) Act, 1972 
' are ultra vires Articles 14, 19 (1) (f) and 
iB), 28, 29 and. 30 of the Constitution of 
India; ; i 


(8) That Section 38-A inserted in the 
Gujarat University Act 1949 (Bombay Act 
No. L of 1949) as amended by the Guja- 
- rat University ve E Act, 1972 

(Gujarat Act No. 6 of 1973) read with 
Section 20 (clause XXXIX) as inserted in 
the Gujarat University Act, 1949 by the 


- Gujarat University Amendment Act, 1972 . 


are. ultra vires Articles 14, 19 (1) (f) and 
M 29 and 30 of the Constitution of. 
India." ELT MN 


Prayer was also made by the petitioners 
for restraining the University from con- 
sidering or passing the resolutions at items 
Nos, 144 and 145 of the agenda in the 
meeting proposed to be held on March 27, 
28 and 29, 19783. When the petition came 
up for preliminary hearing on: March 27, 
1978 this Court made an order that the 
University might pass the resolutions in 
question on. March 27, 28 and 29, 1978 
but should not implement the same. The 
following resolution was passed by the 
Senate in the icons held. on March 27 
and 28, 1978: : 

“It is hereby resolved that all instruc- 
tions, teaching and training in courses. of 
studies in respect of which the Universi 
is competent: to hold examinations sh 
within the -University area be conducted 
by the University and shall be imparted: 
. by the teachers of the University." 

67. In view of the stay order of 

this Court, the above 
been implemented. — 
' 68. The petition has been resisted 
' by the two respondents, and the affidavits 


of the Under Secretary to the Govern-- 


ment of Gujarat and the Registrar of the 
University have been filled in opposition 
to the petition. 


69. | When the petition came up for. 


hearing on November 12, 1978, the Court 


- of conscience 


administer such qp in ` acco 


resolution has not, 


referred the petition to a larger Bench. It 
was directed that notice of the matter be 


` issued to the Advocates-General of the 


States, Attorney General of India as well 
as the Union of India. Public notice was 
also issued to the minority institutions to 
enter appearance, if so advised. The All 


-India University Teachers’ Association was 


also granted permission for being heard 
in the matter. Mai be 

70. Lengthy arguments have 
thereafter been addressed before us on 
behalf of the petitioners, the respondents 


as well as others who have been allowed : 2 


to intervene.. The arguments have, how-- 
ever, been confined to the question as to 
whether the impugned provisions violate 
Article 30 of the Constitution. No árgu- 


. ments were heard on the point as to whe- _ 


ther the impugned provisions are liable 
to.be struck down on other grounds, ~~ 


71. | We may now refer to some of 
the relevant provisions of the Constitu- 
tion to which reference has been made. 
According to clause (1) of Article 25, sub- 
ject to public order, morality and health 
and to the other provisions of Part III, 
all persons are equally entitled. to freedom 

aad the right freely to pro-- 
fess, practise and propagate: religion. 
Article 26 gives a right, subject to public 
order, morality and health, to ev reli- ' 
gious denomination or any section thereof 
(9) to establish and maintain institutions 
or religious and charitable -purposes; 
(b) to manage its own affairs in matters 
of religion; (o to own and acquire mov« 
able and immovable property; and (d) to 
ance 
with law. Articles 29 and 80 contain 
provisions for educational institutions and 
read as under: —- 
` “98, (1) No religious instruction shall 
be- provided in any educational institu- 


_tion wholly maintained out of State funds. 


. (2) Nothing in clause (1) shall apply 
to.an educational institution which is ad- 
ministered by the State but has been ‘esta- 
blished under any endowment or trust 
which requires that religious instruction 
shall be imparted in such institution. 

- - -(8) No person attending any educa- . 
tional institution recognized by the State 
or reins aid out of State funds shall 
be required to take part in any religious 
instrucHon that may-be imparted in such: 
institution or to attend any religious wor- 
ship that may be conducted in.such in- 
stitution or in any premises ^ attached 
thereto unless such person or, if such per- 
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son is a minor, his 
his consent thereto. 

29. (1) Any section of the citizens re- 
siding in the territory of India or any part 
thereof having a distinct language, script 
or culture of its own shall have the right 
to conserve the same. © ' - 

(2) No citizen shall be denied admis- 
sion into any educational institution main- 
tained by the State or receiving aid out 
of State funds on grounds only of reli- 
gion, race, caste, language or any of 
them. 


guardian has given 


30. (1) All minorities, whether based 
on religion or language, shall have the 
right to establish and administer educa- 
tional institutions of their choice. 

(2) The State shall not, in granting 
„aid to educational institutions, discrimi- 
nate against any educational institution 
on the ground that it is under the manage- 
ment of a minority, whether based on 
religion or language.” 

72. - Article 28 forbids, subject to 
the exception contained in. clause 5. the 
imparting of religious instruction in any 
educational institution wholly maintained 
out of State funds. The Article also con- 
tains provision against compulsion for 
persons HER an educational institu- 
tion, recognized by the State or receiving 
aid out of State funds, to take part in 
any religious instruction that may be im- 
parted in such institution or to attend any 
religious worship that may be conducted 
‘in such institution or in any premises 
attached thereto. 

78. Although the marginal note. of 
Art. 29 mentions protection of minority 
rights, the rights actually conferred by that 
article are not restricted merely to the 
minorities. According to clause (1) of that 
Article, any section of the citizens resid- 
ing in the territory of India or any part 
thereof having a ‘distinct language, script 
or culture of its own shall have the right 
to conserve the same. In order to invoke 
the benefit of this clause, all that is es- 
sential is that a section of the- citizens 
residing in the territory of India or any 
part ereof should have a distinct 
language, script or culture of its own. 
Once. 
have the right to' conserve their language, 
script or culture irrespective of the fact 
whether they are members of the. majo- 
rity community or minority community. 
Clause (2) of Article 29 forbids the denial 
of admission to citizens into any educa- 
tional institution maintained by the State 


or receiving aid out of State funds on 


at is proved those citizens shall 


unds.only of religion, race, caste, 
language or any of them. 
.. "4. Clause (1) of Article 30 gives 
right to all minorities, whether based on 
religion or language, to establish and ad- 
minister educational institutions of their 
-choice. Analysing that clause it would 
' follow that the right which has been con- 
ferred by the clause is on two types of 
minorities. Those minorities may be 
based either on religion or on language. 
The right conferred upon the said mino- 
_rities is to establish and administer edu- 


cational institutions of their choice. The 
word “establish” indicates the right to 
bring into existence, while the right to 


administer an institution means the right 
to effectively manage 
affairs of the institution. Administration 
connotes management of the affairs of the 
institution. e management must be 
free of control so that the founders or 
their nominees can mould the institution 
as they think fit and in accordance with 
their ideas of how the interest of the 
community in general and the institution 
in particular will be best served. The 


words "of their choice" qualify the educa- - 


tional institutions and show that the 
educational institutions established: and 
administered by the minorities need not 
be óf some particular class; the minorities 
have the right and freedom to establish 
and administer such educational institu- 
tions as they choose. .Clause (2) of Arti- 
cle 80 prevents the State from makin 

discrimination in the matter of grant o 

aid to any educational institution on the 
ground that the institution is under the 
ape M of a minority, whether based 
on religion or language: | 


75.- Before we deal with the con- 
tentions advanced before us and the scope 
and ambit of Article 30 of the Constitu- 
tion, it may be pertinent to refer to the 
historical background. India is the 
second most populous country of the 
world, ‘The people inhabiting this vast 
land profess different religions and speak 
different languages. Despite the diversity 
of religion and language, there . runs 
through the fabric of the nation the 
golden thread of a basic innate unity. It 
is a mosaic of different religions, 
languages and cultures. Each of them 
has made a mark on the Indian polity and 
India today represents a synthesis of them 
all. The closing years of the British rule 

. were marked by communal riots and dis- 
sensions. 'There was also.a feeling of dis- 
trust and the demand was made by à sec- 


and conduct the: 
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tion of the Muslims for a separate home- 
land. This ultimately resulted in the 
partition of the country. Those who led 
-the fight for independence in India always 
laid great stress on communal amity and 
accord. ‘They wanted the establishment 
of a secular State wherein people DE 
ing to the different religions should 
have a feeling of eei and non-dis- 
crimination. Demand had also been made 
before the partition by sections of people 
belonging to the minorities for reserva- 
tion of seats and separate electorates. In 
order to bring about integration and 
fusion of the different sections of the 
population, the framers of the Constitu- 
tion did away with separate electorates 
and introduced the system of joint elec- 
torates, so that every candidate in an elec- 
tion should have to look for support of 
all sections of the citizens. Special safe- 
guards were guaranteed for tbe minori- 
ties and they were made a part of the 
fundamental rights with a view to instil 
a sense of confidence and security in the 
minorities. Those provisions were a kind 
of a Charter of rights for the minorities 
so that none might have the feeling that 
any section of the population consisted 
of first-class citizens and the others of 
second-class citizens. The result was that 
minorities gave up their claims for re- 
servation of seats. Sardar Patel, who was 
the Chairman of the Advisory Committee 
dealing with the question of minorities 
said in the course of his speech deliver 
on February 27, 1947: 


"This Committee forms one of the 
most vital parts of the Constituent As- 
sembly and one of the most difficult tasks 
that has to be done by us is the work 
of this committee. Often you must have 
beard in various debates in British Parlia- 
ment that have been held on this question 
recently and before when it has been 
claimed on behalf of the British Govern- 


ment that they have a special responsibi- . 


lity—a special obligation—for protection of 
the interests of the minorities. They claim 
to have more special interest than we 
have. It is for us to prove that it is a 
bo claim, a false claim, and that no- 
body can be more interested than us in 
India in the protection of our minorities. 
Our mission is to satisfy every interest 
and safeguard the interests of all the 
minorities to their satisfaction," (The 
Framing of India's Constitution, B. Shiva 
Rao, Select Documents, Vol. IL, p. 66). 

Tt is in the context of that background 


that we should view the provisions of ‘the 


Constitution contained in Articles 25 to 


ALR. 


80. The object of Articles 25 to 80 was. 
to preserve the rights of religious and 
linguistic minorities, to place them on a 


secure pedestal and withdraw them from 


the vicissitudes of. political controversy. 
Thesé provisions enshrined a befitting 
pledge to the minorities in the Constitu- 


' tion of the country whose greatest son 


-had laid down his life for the protection 
of the minorities. As long as the Con- 
stitution stands as it is today, no tamper- 
ing with those rights can be countenanc- 
ed. Any attempt to' do so would be not 
only an act of breach of faith, it would 
be constitutionally impermissible. and 
liable to be struck. down by the courts. 
Although the words secular state are not 
expressly mentioned in the Constitution, 
there can be no doubt that our Constitu- 
tion makers wanted establishment of such 
a state. The provisions of the Constitu- : 
tion were designed accordingly. There 
is no mysticism in the secular character 
of the state. Secularism is neither anti- 
God, nor  pro-God; it treats alike the 
devout, the agnostic and the atheist. It 
eliminates God from the matters of the 
state.and ensures that no one shall be dis- 
criminated against on the ground of reli- . 
gion. The Constitution at the same time ` 
expressly posers freedom of consci- 
ence and the right freely to profess, prac- 
tise and propagate religion. The Con- 
stitution-makers were conscious of the 
deep attachment the vast masses of our 
country had towards dei the sway it 
had on their minds and the significant ' 
role it played in their lives. To allay all 
apprehensions of interference by the 
legislature and the executive in matters 
of religion, the rights mentioned in Arti- 
cles 25 to 80 were made a part of the 
fundamental rights and religious freedom 
contained in those Articles was guaran- 
teed by the Constitution. 


76.  .As in the case of religion so 
in the case of language, the importance 'of 
the matter and the sensitivity of the peo- 
ple on this issue was taken note of by 
the Constitution-makers. Language has a 
close relationship with culture. Accord- 
ing to the Royal Commission on Bilingua- 
lism and Biculturalism (1965), the vitality 
of the language is an essential condition 
for the preservation of a culture and an 
attempt to provide for cultural equality 
is primarily an attempt to make provisjons 


- for linguistic equality (quoted on page 590 


of Canadian Constitutional Law in a 
Modern Perspective by J. Noel Lyon and 
Ronald G. Atkey). 
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77. The idea of giving some 
special rights to the minorities is not to 
have a kind of a privileged or pampered 
section of the population but to give to 
the minorities a sense of security and a 
feeling of confidence. The great leaders 
of India since time immemorial had pre- 
ached the doctrine of tolerance and catho- 
licity of outlook. Those noble ideas were 
enshrined in the Constitution. Special 
rights for minorities were designed not to 
create inequality. Their real effect was 
to bring about equality by ensuring the 
preservation of the minority institutions 
and by guaranteeing to the minorities 
autonomy in the matter of the administra- 
tion of those institutions. The differential 
treatment for the minorities by giving 
them special rights is intended to brin 
about an equilibrium, so. that the ide 
of equality may not be reduced to a mere 
abstract idea but should become a living 
reality and result in true, genuine equa- 
lity, an equality not merely in theory but 
also in fact. The majority in a system 
of adult franchise hardly needs any pro- 
tection. It can look after itself and pro- 
tect its interests. Any measure wanted 
by the majority can without much dif- 
ficulty be brought on the statute book be- 
cause the majority can get that done by 
giving such a mandate to the elected re- 
presentatives. It is only the minorities 
who need protection, and Article 80, be- 
sides some other articles, is intended to 
afford and guarantee that protection. It 
may be apposite in this context to refer 
to the observations made by Latham, C. J. 
in Adelaide Co. of Jehoyah’s Witnesses 
Inc. v. The Commonwealth, (1948) 67 
Comm LR 116 while dealing: with Sec- 
tion 116 of the Commonwealth of Aust- 
ralia (Constitution) Act which provides 
inter alia that the Commonwealth shall 
not make any law for prohibiting the free 
exercise of any religion. Said the learned 
Chief Justice : 

Spartans it should not be forgotten 
that such a provision as Section 116 is 
not required for the protection of the 
religion of a majority. The religion of 
the majority of the people can look after 
itself. Section 116 is required to protect 
` the religion (or absence of religion) of 
minorities, and, in particular, of unpopular 
minorities,” 

78. It would in the above context 


be also pertinent to refer to the observa-. 


tions of the majority of the Permanent 
Court of International Justice in a matter 
relating to the minority schools in Albania. 
On October 2, 1921 Albania, subsequent 


to her admission into the League of 
Nations, signed a Declaration relating to 
the position of minorities in Albania. The 
first paragraph of Article 4 of that Dec- 

tion ran as follows: "All Albanian 
nationals shall be equal before tbe law, 
and shall enjoy the same civil and politi- 


cal rights without distiuction as to, race, - 


language or religion." Article 5 of the 
Declaration was in the following words: 


“Albanian nationals who belong to 
racial, religious or linguistic minorities 
ill enjoy the same treatment and .secu- 
rity in law and in fact as other Albanian 
nationals. In particular they shall. have 
an equal right to maintain, manage and 
control at their own expense or to esta- 
blish in .the future, charitable, religious 
and social institutions, schools and ' other 
educational establishments, with the right 
to use their own lan age and to: exer- 
cise their religion Eod therein", In 


` 1983 the Albanian National Assembly 


modified Articles 206 and 207 of the 
Albanian Constitution which permitted 
the setting up of private schools. Hence- 
forth those articles provided as follows: 
“The instruction and education of Albanian 
subjects are reserved to the State and 

ill be given in State schools. Primary 
education is compulsory for all Albanian 
nationals and will be given free of charge. 
Private schools of categories at pre- 
sent in operation will be closed." - 


79. - Following upon the above 
change in the articles of the Constitution, 
a number of eo were presented to 
the Council of the league stating that the 
new provisions of the Constitution were 
contrary to the. Declaration. In January 
1985 the Council of the League adopted 
a Resolution requesting the Permanent 
Court of International Justice to give an 
Opinion on the question "whether, regard 
being had to the above-mentioned 
Declaration of October 2, 1921, as a 
whole, the Albanian Government is justi- 
fied in its plea that, as the abolition of 
private schools in Albania constitites a 
general measure applicable to the majo- 
riy as well as to the minority, it, is in 
conformity with the letter and the spirit 
of the stipulation”. It was held by 8 votes 
to 8 that the plea of the Albanian Govern- 
ment that, as the abolition of private 
schools in Albania constitutes a general 
measure applicable to the majority as 
well as to the minority, it is in conformity 
with the letter and spirit of the stipulations 
laid down in Article 5, first paragraph, of 


the Declaration of October 2, 1921, is not 


r 


.well founded. In the above context the 


* 


Court observed : ` 
| "1. The “Object of — Minorities 
Treaties.:— "The idea  undexlying the 


-treaties for the protection of minorities is 


to secure for certain elements incorporat- 
ed in a State, the population of which 
differs from them in race, language or 
religion, the possibility of living peace- 
ably alongside that population and .co- 


operating amicably with it, while at the . 


same time preserving the characteristics 
which ‘distinguish them from the majo- 
rity, and satisfying the ensuring special 
needs. . i 

In order to attain. that object, two 
things were, regarded as particularly 
necessary, and have formed the ‘subject 
of provisions in these treaties. 

The first is to ensure that nationals 
belonging to racial, religious or linguistic 
minorities shall be placed in every res- 
pect on a footing of pei equality with 
the other nationals of the State. The se- 
cond is to ensure for the minority ele- 
ments suitable means for the preservation 
of their racial peculiarities, their tradi- 
tions and their national characteristics. 

These two requirements are indeed 
closely interlocked, for there would be-no 
true equality between a majority and a 
minority if the latter were deprived of its 
own institutions and were consequently 
compelled to renounce that which con- 
stitutes the very essence of its being a 
minority.” ue ] 
Jt was further observed: 


"There must be equality in fact as f 


well as ostensible legal equality in the 
sense of the absence of discrimination in 
the words of the law. Equality in law 
precludes discrimination of any kind; 
whereas a in fact may involve the 
necessity of different treatment in order 
to attain a result which establishes an 
equilibrium’ between different situations. 

It is easy to imagine cases in which 
equality of treatment of the majority and 
of the minority, whose situation and re- 
quirements are different, would result: in 


inequality in fact; treatment of this desc- 


ription would run counter to the first 
sentence of paragraph I of Article 5. The 
equality between members of the majo- 
rity and of the minority must be an effec- 
tive, genuine equality; that is the mean- 
ing of this provision.” 
The Court referred to Article 5 of the 
Declaration and observed : f . 
“This sentence of the paragraph being 
linked to the first by the words ‘In parti- 
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cular’, it is natural to conclude that it 
envisages a‘ particularly important illus- 
tration of the application of the principle 
of identical treatment in law aed in fact 
that is stipulated in the first sentence of 
the paragraph. For the institutions men- 
tioned in the second sentence are indis- 
pensable to enable the minority to enjoy 
the same treatment as the majority, not 
only in law but also in fact. The aboli- 
tion of these institutions, which alone can: 
satisfy the special requirements of the 
minority groups, and their replacement by ' 
overnment institutions, would destroy 

is equality of treatment, for its effect 
would be to deprive the minority of the 
institutions appropriate- to its needs, 
whereas the majority would continue to 
have them supplied in the institutions 
created by the State.” 

80. | It would be appropriate to re- 
fer at this stage to the cases wherein this 
Court has dealt with the impact of Arti- 
cle 80 on the educational institutions | 
established by the minorities. The first 
case 1959 SCR 995 = (AIR 1958 SC 956) 
was a reference made by the President 
under Article 143 (1) of the Constitution 
for obtaining the opinion of this Court 
upon certain questions relating to the 
constitutional validity of the provisions of 


` the Kerala Education Bill which had been 


posed by the Kerala Legislative Assemb- 
and had been reserved by the Governor 
or the consideration of the President. 
Four questions were referred to the Court, 
out of which we are at present concerned 
with question No. 2 which was as under: 


- "Do sub-clause (5) of clause 8, sub- 
clause (3) of clause 8 and clauses 9 to 18 
of Kerala Education Bill, or any piovi- 
sions thereof, offend clause (1) of Art- 
cle 30 of the Constitution in any parti- 
culars or to any extent?" . : 


81. ' Clause 8 (5) of the Bill made 


: the recognition of new schools subject to 


other provisions of the Bill and the rules 
framed by the Government under Cl. 36. 
Clause 15.authorised the Government to 
acquire any category of schools. Clause 8 
(8) made it obligatory on all aided schools - 
to hand over the fees to the Government. 
Clauses 9 to 18 made provisions for the 
regulation and management of schools, 
payment of salary to the teachers and the 
terms and conditions of their appointment. 
The Bench which heard the reference 
consisted of 7 Judges. Six members of 
the Bench speaking through Das, C. J. 
answered question No. 2 in the following 
words : 
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“Question No. 2: (i) Yes, so far -as 
Anglo-Indian educational institutions eg- 
titled to grant under Article 337 are con- 
cerned. di As regards other minorities 
not entitled to grant as of right under 
any express provision of the, Constitution, 
but are in receipt of aid or desire such 
&id and also as regards Anglo-Indian edu- 
cational institutions.in so far as they are 
receiving aid in excess of what are due 
to them under Art. 337, clauses 8 (8) and 
9 to 13 do not offend Art. 30 (1) but 
clause 8 (5) in so far'as it makes such 
educational institutions subject to Cls. 14 
and 15 do offend Art. 30 (D. (ii) Cl. 7 
(except sub-clauses (1). and (8) which ap- 
ply only to aided schools) and Cl. 10 in 
So far as they appl to recognized schools 
to be established after the said Bill comes 
into force do not offend Article 30 (1) 
but clause 8 (5) in so far as it. makes the 
new schools established after the com- 


mencement of the Bill subject to Cl. 20^ 


does offend Art. 80 (1) 
It was held that: 

“Article 80 (1) of the Constitution 
made no distinction between minority in- 
stitutions a. from before the Con- 
stitution or established thereafter and pro- 
tected both. It did not require that a 
minority institution should be confined to 
the members of the community to which 
it belonged and a minority institutions 
could not cease to be so by admitting a 
non-member to it. 

Nor did Article 30 (1) in any way 
limit the subjects to be taught in a mino- 
rity institution, and its crucial words ‘of 
their own choice, clearly indicated that 
the ambit of the rights it conferred was 
determinable by the nature of the. institu- 
tions that the minority communities chose 
to establish and the three categories into 
which such institutions could thus be clas- 
sified were (1) those that sought neither 
aid nor recognition from the State, 
(2) those that sought aid, and 3 those 
that sought recognition but not aid. The 
impugned Bill was concerned only with 
institutions of the second and third cate- 
gories.” PX Totus 
It was further held: x i 


“The right of the minorities to admin- 


ister their educational institutions under 
Art. 30 (D was not inconsistent with the 
right of the State to insist on proper safe- 
guards against mal-administration by im- 
posing reasonable regulations as. condi- 
tions precedent to the grant of aid. That 
did not, however, mean that State Legis- 


lature could, in the exercise of its powers 


of legislation under Arts. 245 and 246 of 
the Co 


nstitution, override the fundamen- ` 


tal rights by employing indirect methods, 
for wha it had no power to do directly, 
it could’ not do indirectly.” 
Dealing with the question of State recog- 
nition of the minority institutions, the 
‘Court held : ; 


"While it was undoubtedly true that ` 


there could be no fundamental right to 
State recognition, denial of récognition 
except on such terms as vi y amount- 
ed to a surrender of the right to adminis- 
ter the institution, must, in substance and 
effect infringe Art. 80 (1) of the Con- 
stitution." : P» 
.Venkatarama Aiyar, J. in. his minority 
opinion held that Article 30 (1) of the 
Constitution did not in terms confer a 
right on the minority institutions to State 
recognition, nor, properly construed, ‘could 
it do so by implication, for such an im- 
plication, if raised, would be contrary to 
the express provisions of Article 45 of the 
Constitution. Article 30 (1) was primari- 
ly intended to protect such minority in- 
“stitutions as imparted purely religious 
education and to hold that the State was 
bound thereunder to recognize ‘them 
would be tantamount not only to render- 
ing Article 45 wholly infructuous but also 
to nullifying the basic concept of the Con- 
stitution itself, namely, its secular chara- 
cter. 

82. Rev. Sidhrajbhai Sabhai v. 
State of Bombay, (1968) 8 SCR 887 = 
(AIR 1963 SC 540) was the next case in 
which this Court went into the question 
of the right of minorities to establish and 
administer educational institutions.’ The 

. petitioners in that case professed the 
Christian faith and belonged to the United 
Church of Northern India. They were 
members of a society which maintained 
educational institutions primarily for the 
benefit of the Christian Community. 
The: society conducted forty-two primary 
schools and a Training College for tea- 

. Chers. The teachers trained in the college 
were absorbed in the primary schools con- 
ducted by the society and those not so 
absorbed were employed by other Chris- 
tian Mission Schools conducted by the 
United Church of Northern India., The 
cost of maintaining the training college 
and the primary schools was met out of 
donations received from the Irish Presby- 
terian Mission, fee from scholars and 
grant-in-aid from the State Government. 


On May 28, 1955, the Government of © 


Bombay issued an order that from the 


i 
i 
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-academic year 1955-56, 80 per cent. of the 
seats in the training colleges for teachers 
in non-Government training colleges 
should be reserved for teachers nominat- 
ed by the Government. The Principal of 
the Training College was thereafter asked 
by the Educational Inspector not to admit 
without specific permission of the Educa- 
tion Department private students in excess 
of 20 per cent. of the total strength in 
each class. It was also mentioned by the 
Educational Inspector that the refusal to 
admit . Government nominated teachers 
was irregular - and against Government 
policy. Warning was administered to the 
petitioners that disregard of the Govern- 
ment orders would result in the stoppage 
of grant. The petitioners thereupon ap- 
-proached this Court under Article 32 of 
the Constitution on the allegation that the 
- directions issued to them were violative 
of Article 30 (1) and other provisions of 
the Constitution. It was held by a Bench 


of six judges speaking through Shah, J. 
(as he then was) that the rules for re- 


cognition of private training institutions, 
in so far as they related to reservation of 
seats therein under orders of Govern- 
ment and directions given pursuant there- 
to regarding reservation of 80 npa cent of 
the seats and the threat to withhold grant- 
in-aid and recognition of the college, in- 
fringed the fundamental freedom under 
Article 80 (1). 

83. Rev. Father W. Proost v. The 
State of Bihar, (1969) 2 SCR 73 = (AIR 
1969 SC 465) was the next case wherein 
this Court dealt with the protection af- 
forded by Article 30 qu to educational in- 
stitutions established by the minorities. 
The case related to the St. Xaviers Col- 
lege Ranchi which had been established 
by the Jesuits of Ranchi and was affiliat- 
ed to Patna University. The object of 
founding the College, inter alia, was to 
give Catholic youth a full course of moral 
and liberal education, by imparting a 
thorough religious instruction and by the 
maintaining a Catholic atmosphere in 
Institution. However, the College was 
open to non-Catholies and all non-Catholic 
students received a course of moral 


science. The Bihar Legislature by an: 


amending Act introduced Section 48-A in 
the Bihar Universities Act with effect 
from March 1, 1962. The said section re- 
lated to the establishment of a University 
Service Commission for affiliated colleges 
not belonging to the State Government. 
According to clause 6 of that section, sub- 
ject to the approval of the University, ap- 
pointments, damia, removals, termi- 


nation of service or reduction in rank of 
teachers of an affiliated college not be- 
longing to the State Government shall be 
made by the governing body of the college 
on the recommendation of the Commis- 
sion. Clause 11 of that section inter alia 
provided that the Commission shall be 
consulted by the governing body of a col- 
lege in all disciplinary matters affecting a 
teacher of the college and no memorials 
or petitions relating to such matters shall 
be disposed of nor shall any action be 
taken against, or any punishment impos- + 
ed on, a teacher of the college otherwise 
than in conformity with the finding of the 
Commission. The petitioners approached 
this Court under Article 82 of the Con- 
stitution and contended that the St. 
Xavier’s College Ranchi was founded by 
Christian minority and they had a right 
to administer it. According to the peti- 
tioners, Section 48-A deprived them of 
the right under Article 80 inasmuch as 
its provisions required inter alia that a 

pointments, dismissals, reduction in > 
etc, of the staf must be made by the 
governing body on the recommendation 
of the University Service Commission for 
affiliated colleges; m no case could the 
governing body appoint person not re- 
commended by the Commission; the Coni- 
mission had to be consulted in all disci- 
plinary matters and any punishment im- 
posed on a teacher could be only in ac 
cordance with the findings of the Com- 
mission. Subsequent to the introduction 
of Section 48-A, in view of differences 
arising between the University and the 
college, the University withdrew the af- 
filiation of the college. While the peti- 


tion was pending, Section 48-B was in- 


serted into the Bihar Universities Act 
whereby it was provided that the govern- 
ing body of ated colleges established 
by a minority based on religion or lan- 
guage would be entitled to make appoint- 
ments, dismissals, termination of service 
or reduction in rank of teachers or take 


Hidayatullah, C. J. 
claimed by the petitioners clear. 
from the words of Article 80 (1) of the 
Constitution. It was further held that the 
width of Article 30 (1) could not be cut 
down by introducing in it considerations 
on which Article 29 (1) was based. 
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84. Rt. Rev. Bishop S. K. Patro 
v. State of Bihar, (1970) 1 SCR 172 — 


(AIR 1970 SC.259) was the next case, 


wherein this Court dealt with a claim 
based on ‘Article 30 (1) of the Constitu- 
tion. The case related to a school found- 
ed in 1954 at Bhagalpur. The school was 
being managed by the National Christiari 
Council of India. "Two persons were 
elected as the President and Secretary of 
the school and their election was approv- 
ed by the President of the Board of Se- 
condary Education. The order of the Pre- 
sident of the Board of Sécondary Educa- 
tion was set aside by the Secretary to the 
Government, Education Department by 
order dated May 22, 1967.. On June 21, 
1967 -the Regional Deputy Director of 
Education, Bhagalpur addressed a letter 
‘to the Secretary, Church Missionary Socie- 
ty School, Bhagal inviting his atten- 
tion to the order dated May 22, 1967 and 
requesting him to take steps to constitute 
a Managing Committee of the School in 
accordance with that order. A petition 
.was then filed in the High Court of Patna 
by four  petitioners for restraining the 
State of Bihar and its officers from inter- 
fering with the right of the petitioners to 
administer: and manage the affairs of the 
school. The High Court dismissed the 
petition on the ground that the school was 
not an educational institution established 
by a minority. The aforesaid petitioners 
then came up in appeal to this Court. 
Petitions under Article 32 of the Constitu- 
tion were also filed by other petitioners 
in this Court. This Court held that the 
school in question was an educational 
institution established by a religious mino- 
rity. On the above Reding the Court 
speaking through Shah, d he then was) 
held that the order passed by the educa- 
tional authorities requiring the Secretary 
of the School to take steps to constitute a 


Managing Committee in accordance with. 


the order dated May 22, 1967 was invalid. 

| 85. Question of the protection of 
Article 80 (1) next arose in the case of 
(1971) 1 SCR 784 = (AIR 1970 SC 2079). 
This case related to the Kerala University 
Act, 1969. The said Act was passed to 
reorganise the University of Kerala with a 
view to establish a teaching, residential 
and affiliating University for the southern 
districts of the State of Kerala. Some of 
its provisions . affected private colleges, 
particularly those founded by minority 
communities in the State. The constitu- 
tional validity of those provisions was 
challenged by members of the minority 
communities in writ petitions filed in the 


‘to be ultra vires. 


High Court. ‘Sections 48 and 49 of the 
Act dealt with governing body for private 
colleges not under . corporate manage- 
ment and with managing council for pri- 
vate colleges under corporate manage- 
ment. In either case the educational 
agency of a private college was requir- 

to sét up a governing body for a, pri- 
vate college or a managing council for 
private colleges under one corporate 
management. The sections provided for 
the composition of the two bodies so as 
to include Principals and Managers of 
the private colleges, nominees of the Uni- 
versity and Government, as. well as elect- 
ed representatives of teachers.  Sub-sec- 


.ton (2) provided that the new bodies 


would be bodies corporate having per- 
petual succession and a common seal. 
Sub-section (4).provided that the mem- 
bers would hold office for four years. 
Sub-section (5) of each section cast a duty 
on the new governing body or the mana- 
ging council to: administer the private 


college or colleges in accordance with the 


provisions of the Act. Sub-section (8) of 


'each section laid down that the powers 


and functions of the new bodies, the re- 
moval of members thereof and the' pro- 
cedure to be followed by them, would 
be ees by statutes. The petitioners 
challenged the provisions of those two 
sections as also sub-sections (1), (2), (8 
and (9) of Section 58 which conferre 
on the Syndicate of the University the 
power to veto the decisions of the gov- 
erning council and a right of appeal to 
any person aggrieved by their action. 


_ Likewise, the petitioners challenged: Sec- 


tion 56, which conferred ultimate powers 
on the University and the Syndicate in 
disciplinary matters in respect of teachers, 


Section 58, which removed membership 


of the Legislative Assembly as a disquali- 
fication for teachers and Section 63 (1), 
which provided that whenever Govern- 
ment was satisfied that a grave situation 
had arisen in the working of ‘a private 
college, it could inter alia appoint the 
University to manage the affairs of, such 
private college for a temporary period. 
The High Court on petitions filed by the 
petitioners declared some of the provi- 
sions of the Act to be invalid. On ap- 
peal this Court speaking through Hidayat- 
ullah, C. J., held that the High Court 
was right in holding that sub-sections (2) 
and (4) of Sections 48 and 49 were ultra 
vires Article 80 (1).  Sub-section G of 
each of those two "ons was also held 
The High Court, it 
was further held, was also ihe id dec- 


; | 
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laring that sub-sections (1), (2) and (9) of 
Section 58, sub-sections (2) and (4) of Sec- 
tion 58, were ultra vires as they fell with- 
in Sections 48 and 49; that Section 58 (in 
..S0 far as it removed disqualification which 
the founders might not like to agree to), 
and Section 68 were ultra vires Article 30 
(1).in respect of the minority institutions. 


86. The last two cases wherein 
this Court considered the impact of Arti- 
cle 80 on minority institutions were 
D. A. V. COME Bathinda v. State of 

upp SCR 677 = (AIR 
1971 SC 1781) and D. A. V. College v. 
State of Punjab, (1971) Supp SCR 688 = 


(AIR 1971 SC 1787). Judgments in both 
these cases were pronounced on May 5, 


1971.. Jaganmohan Reddy, J., spoke for 
the Court in these two cases. The peti- 
tioners in the case of D. A. V. College 
Bathinda were educational institutions 
founded by the D. A. V. College Trust 
and Society. It was an .association of 
Arya Samajis. The institutions were be- 


fore the reorganisation of the State of. 


Punjab affiliated to the Punjab Univer- 
sity. "The Punjabi University was consti- 
tuted in 1961. After the reorganization 
of Punjab, the Punjab Government under 
Section 5 of the Act specified the areas 
in which the Punjabi University exercised 
its power and notified the date for the 


purpose of the section. The effect of the . 


notification was that the petitioners were 
deemed to be associated with and ad- 
mitted to the privileges of the Punjabi 
University and ceased to be associated in 
any way with the Punjab University. 

Thereafter by  circular’-dated June 15; 
` 1970, the University declared that Pun- 
jabi would be the sole medium of ins- 
truction and éxamination 
University even for science groups, with 
effect from the academic year 1970-71. 
On October 7, 1970, a modification was 


made allowing English as an alternative | 


medium of examination. It was, however, 
mentioned that qualifying in the elemen- 
tary Punjabi papers would be obligatory 
for the students offering English medium. 
Petitions - were thereafter. filed in this 


Court under Article 82 of the Constitu- 


tion on the ground that the University 
had no power to make Punjabi as the 
sole medium of instruction. Jt was held 
by this Court that the circular of June 
15, 1970 as amended by the circulars of 
July 2, 1970 and October 7, 1970; was 
invalid and ultra vires the powers vested 
in the University. The Court further held 
. that the petitioners were institutions malin- 


‘colleges, which were in the 


for the Pre- 


tained by a religious minority and as such 


the directive for the exclusive use of the - 


Punjabi language in the Gurmukhi script 
as the medium for instruction and for 
examination in all colleges directly in- 
fringed the petitioners’ right to conserve 
their script and administer their institu- 
tions, e relaxation made subsequently 
in the earlier directives of the University, 
it was observed, made little difference be- 
cause the concession did not benefit stu- 
dents with Hindi- as the medium and 
Devnagri as the script. The right of the 
minorities to establish and administer 
educational institutions of their choice, it 
was further held, included the right. to 
have a choice of the medium of instruc- 
tion ‘also, That would be the result of 
reading Article 30 (1) with Article 29 (1). 


No, inconvenience or difficulties, admini- - 
strative or financial, could justify the in- . 


fringement of guaranteed rights, 

87. -The other case, (1971) Su 
SCR 688 — (AIR 1971 SC 1787) (anta 
arose out of writ petitions filed by the 
various colleges managed and administer- 


ed by the D. A.. V. College Trust and. 
These colleges were - 


Managing Society. 


before the Punjab Reorganization Act af- 


-filiated to the Punjab. University. As a 


result of notification issued under Sec- 
tion.5 of the Guru Nanak University 
(Amritsar) Act (Act 21 of 1969) those 
specified 
areas ceased to be affiliated to the . Pun- 
jab University and were to be associated 
and .admitted to the privileges of the 
Guru Nanak University. By clause 2 


(1) (a) of the statutes framed under the ` 


Act the colleges were required to have a 


regularly . constituted governing body 


ong of not more than an 
approu by the Senate. It was 

vided that the governing body would in- 
clude. two representatives of the Univer- 
sity and the Principal of the College. 
Under clause (1) (3) if these requirements 
were not complied with, the affiliation 
was liable to be withdrawn. Under 
clausé 17 the staff initially appointed had 
to be approved by the Vice-Chancellor 
and all subsequent changes were also to 
be reported to the University for Vice- 
‘Chancellors approval Clause 18 requir- 


o pro- 


ed non-Government MER to comply - 


with the requirements laid down in the 
ordinances governing service and conduct 
of teachers in non-Government colleges 
as might be framed by the University. 
This 
part of thé Hindu religious minority in 
the State of Punjab and that Arya Sama- 


ourt held that Arya Samaj was a` 
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jis had a distinct script of their own, 
namely, Devnagri. Arya Samajis were 
held entitled to invoke the right guaran- 
' teed by Article 29 (1) because they were 
a section of citizens having a distinct 
script; they were also entitled to invoke 
Article 80 (1) because they were a reli- 
gious minority. Clauses 2 (1) (a) and 17 
of Chapter V of the statutes were struck 
down by the Court as offending Article 
30 (1) because: they interfered with the 
right of the religious minority to admin- 
ister their educational institutions. Clause 
18 was held not to suffer from the same 
vice as Clause 17. 


88. I have given above the gist 
of the different decisions of this Court 
dealing with Articles 29 and 30. Having 
done that, we should -now consider the 
principle which should be adopted in con- 
struing those articles. . a 


89. A liberal generous and sym- 
pathatic approach is reflected in the Con- 
stitution in the matter of the preservation 
of the right of minorities so far as their 
educational institutions are concerned. Al- 
though attempts have been made in the 
past to whittle down the rights of the 
minorities in this respect, the vigilant sec- 
tions of the minorities have resisted such 
attempts. Disputes have consequently 
arisen and come up before, this Court for 

. determining whether the mpm ed mea- 
sures violate the provisions of the Consti- 
tution embodied in Articles 29 and 30. 


This Court has consistently upheld the `~ 


rights of the minorities embodied in those 
articles and has ensured that the ambit 
and scope of the minority rights is not 
RH down. The broad approach has 
been to see that nothing is done to impair 


the rights of the minorities in the matter: 


of their educational institutions and that 
the width and scope of the provisions of 
the Constitution dealing with those rights 
are not  circumscribed.. The principle 
which can be  discerned in the various 
decisions of this Court is that the catho- 
lic approach which led to the drafting 
of the provisions relating to minority 
rights should not be set at naught by 
narrow judicial interpretation. The mino- 
rities are as much children of the soil as 
the majority arid the approach has been 
to ensure that nothing should be done 
as might deprive the minorities of a sense 
of belonging, of a feeling of pA of 
a consciousness of equality and “of the 
awareness that the conservation of their 
religion, culture, language ‘and script as 
also the protection of their. educational 


. scope and 


institutions 1s a fundamental right en- 
shrined in the Constitution. | The ‘same ` 
generous, liberal and sympathetic approach 
should weigh with the courts in constru- 
ing Articles 20 and S0 as marked the 
deliberations of the Constitution-makers 
in drafting those articles and making; them 
part of the fundamental rights. ' The safe- 
guarding of the interest of the minorities 
amongst sections of population is as im- . 
portant as the protection of the interest 
amongst individuals of persons who are 
below the age of majority or are other- 
wise suffering: from some kind of: infir- 
mity. The Constitution and the, laws 
made by civilized nations, therefore, 
generally contain provisions for the pro- 


‘tection of those interests. It can, indeed, 


be said to be an index of the level of 
civilization and catholicity of a nation as 
to how far their mimorities feel secure 
and are not subject to any discrimination 
or ‘suppression. 

90. -We may now deal with the 
ambit of the right guaranteed 
by clause (1) of Article 30. The clause 
confers a right on all minorities,’ whe- 
ther they are based on religion or langu- 
age, to establish and administer educa- 
tional institutions of their choice. ' The 
right conferred by the clause is in. abso- 
lute terms: and is not subject to restric- 
tions, as in the case of rights conferred 
by Article 19. of the Constitution. The 
right of the minorities to administer edu- 
cational institutions does not, however, 
prevent the making of reasonable! regu- 
lations in respect of those institutions. 
The regulations have necessarily ito be 
made in the interest of the institution as 
a minority educational institution, ' They 
have to be so designed as to make it an 
effective vehicle for imparting education. 
The right to administer educational ins- 
titutions can plainly not include the right ` 
to maladminister. - Regulations can be 
made to prevent the housing of an educa- 


- tional institution in unhealthy surround- 


ings as also to prevent the setting up or 
continuation of an educational institution 
without qualifiéd teachers. The State can 
prescribe regulations to ensure the excel- 
lence.of the institution. Prescription of 
standards for educational institutions does 
not militate against the right of the 
minority to administer the institutions. 
Regulations made in the true interests of 
efficiency of instruction; discipline, health, 
sanitation, morality, public order and the 
like may undoubtedly. be imposed. | Such 
Topolptions are not restrictions on! the 
substance of thé right which is. ån- 


! = 
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teed: they secure the proper functionin 

of the institution, in matters education 

e observations of Shah, J., in Rev. 
idhrajbhai Sabhai, (1963) 8 SCR 837 
at p. 850 = (AIR 1963 SC 540) (Supra). 
Further, as observed by Hidayatullah, 
. C. J., in the case of Very Rev. Mother 


. Provincial (supra) the standards concern : 


the body politic and are dictated by con- 
siderations of the advancement of the 
country and its people. Therefore, if uni- 
versities establish syllabi for examinations 
they must be followed, subject however 
to special subjects which the institutions 
may seek to teach, and to a certain extent 
the State may also regulate the conditions 
of employment of teachers and the health 
and, hygiene of students. Such regulations 
do not bear directly upon management as 
such although they may indirectly affect 
` it. Yet the right of the State to regulate 
education, educational standards and al- 
lied matters cannot be denied. The mino- 
rity institutions caunot be allowed to fall 
below the standards of excellence expect- 
ed: of educational institutions, or under 
the guise of exclusive right of manage- 
ment, to decline to follow the general 
pattern. While the management must be 
left to them, they may be compeiled to 
keep in step with others. 

91. -It is, in my opinion, permis- 
sible to make regulations for ensuring the 
regular payment of salaries before a par- 
ticular date of the month. Regulations 
may well provide that the funds of the 
institution should : be sponi for the pur- 
poses of education or for the. betterment 
of the institution and not for extraneous 
purposes. Regulations may also contain 

rovisions to prevent the diversion of 
ds of institutions to the pockets of 
those in charge of management or their 
embezzlement in any other manner. Pro- 
visions for audit of the accounts of the ins- 
titution would be permissible regulation. 
Likewise, regulations may provide that 
no anti-national activity would be permit- 
ted in the educational institutions and 
that those employed as members of the 
staff should not have been guilty of any 
activities against the national interest. 
Minorities are as much part of the nation 
as the majority, and anything that im- 
pinges upon national interest must neces- 
sarily in its ultimate operation affect the 
interests of all those who inhabit this vast 


land irrespective of the. fact whether they- 


belong to the majority or minority sec- 
tions of the population. -It is, therefore, 
as much in the interest of minorities as 
that of the majority to ensure that the 


.tive as an educational institution. 


protection afforded to minority institu- 
tions is not used as a cloak for doin 
something which is subversive of nation 
interests.. Regulations to prevent anti- 
national activities in educational institu- 
tions can, therefore, be considered to be 
reasonable. i : 
92. A regulation which is design- 
ed to prevent maladministration of an edu 
cational institution cannot be said to of- 
fend clause (1) of Article 80. At the same 
time it has to be ensured that under the 
pow of making regulations nothing is 
one as would detract from the charac- 
ter of the institution as a minority educa- 
tional institution or which would impinge 
upon the rights of the minorities to esta- 
blish and inister educational  insti- 
tutions of their choice. The right confer- 
red by Article 30 (1) is intended to be ` 
real and effective and not a mere pious 


and abstract sentiment; it is a promise of 


reality and not a teasing illusion." Such: 
a right cannot be allowed to be whittled 
down by any measure masquerading as 
a regulation. As observed by this Court 
in the case of Rev. Sidhrafbhai Sabhai 
(supra) regulations which may lawfully 
be imposed either by legislative or exe- ` 


‘cutive action as a condition of receivin 


grant or of recognition must be directe 
to making the institution while retaining 
its character as minority institution e 
Suc 
regulátion must satisfy a dual test — the 


- test of reasonableness, and the test that 


it is regulative of the educational charac- 
ter of the institution and is conducive: 
to makin the institution an' effective 
vehicle of education for the minority 
community or other persons who resort 
to it. 

93. It has been said in the con- 
text of the American Constitution and the 
Canadian Bill of Rights that the constitu- 
tional protection of religious freedom 
terminated disabilities, it did not- create 
new privileges. Tt gave religious equality, 
not civil immunity. Its essence is free- 
dom from conformity to religious dogma, 
not freedom fromi conformity to law be- 
cause of religious dogma (see dissenting 
opinion of Frankfurter, J., in West Virgi- 
nia State Board of Education v. Barnette, 
(1942) 319 US 624 as well as the judg- 
ment of Ritchie, J., speaking for the majo- 
rity of Canadian Supreme Court in Ho- 
bertson and Rosetanni v. Queen, 1968 
SCR 651 = 1964 DLR 2d 485) As a 
broad proposition not: much exception 
can be taken to the above dictum and it 
may provide a workable yardstick in a 
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large number of cases Difficulty, how- 
ever, nrises in cases which are in the twi- 
light region. Provisions for prevention of 
disabilities do not, no doubt, create posi- 
tive privileges, the two aspects are some- 
times so intermixed thet the danger is 
that one may not while denying what 
appears to be a privilege impinge upon a 
provin which is designed to prevent a 

isability and thus 

arantee of the Constitution. Apart 

om that whatever might be the position 
in USA and Canada, so far as our Con- 
stitution is concerned it contains articles 


which are designed not only to prevent ` 


disabilities of the ^ minorities but also 
create positive rights for them. Article 30 
(1) belongs to that category. 

94. If a request is made for the 
affiliation or recognition of an educational 


institution, it is implicit in the request that - 


the educational institution would abide by 
the regulations which are made by the 


authority granting affiliation or recogni- 


tion. The said authority can always 
prescribe regulations and insist that they 
should be complied with before it would 
grant affiliation or recognition to an edu- 
cational institution. To deny the power 
of making regulations to the authority 
concerned would result in robbing the 
concept of affiliation or recognition of its 
real essence. , No institution can claim af- 
filiation or recognition until it’ conforms 
to a certain standard. The fact that the 
institution is of the prescribed standard 
indeed inheres in the very concept of 
affiliation or recognition. It is, thereforé, 
permissible for the authority concerned 
to prescribe regulations which must be 
complied with before an institution can 
seek and retain, affiliation and recognition. 
Question then arises whether there is any 
limitation on the prescription of regula- 
tions for minority educational institutions. 
So far as this aspect is concerned, the 


authority prescribing the regulations must - 


bear in mind that the Constitution has 


guaranteed a fundamental right to. the’ 


minorities for establishing and admin- 
istering their educational institutions. Re- 
gulations made by the authority concern- 
ed should not impinge upon that right. 
Balance has, therefore, to be kept be- 
tween the two objectives, that. of ensur- 
ing the standard of excellence of the ins- 
titution and that of preserving the right 
of the minorities to establish and admin- 
ister their educational institutions. Regu- 
lations which embrace and reconcile the 
two objectives can be considered to be 
reasonable. MT 


set at naught the: 


... 95. t has not been, disputed on 
behalf of the petitioners that if the State 
or other statutory authorities 1nake: rea- 
sonable regulations: for educational insti- 
tutions, those regulations would not vio- 
late the right of a minority to administer 
educational institutions. We agree: with 
the stand taken by the petitioners in this 
respect. It would be wrong to assume 
that an unrestricted right as in Article 30 
postulates absence of regulations. feet: 
ations can be prescribed in spite of the 
unrestricted nature of the right. The un- 
restricted nature of the right connotes 
freedom in the exercise of the right. Even 
the words “freedom” and “free” have cer- 
tain limitations. In James. v. The Com- 
monwealth, 1986 AC 578 the Privy Coun- 
cil dealt with the meaning of the words 
“absolutely free” in Section 92 of the 
Constitution of Australia. It was: said: 
“Free in itself is vague anc indeter- 
minate. It must take its colour fiom the 
context. Compare for instance, its use in 
free speech, e love, free dinner and 
free trade. Free speech does not mean 
free speech; it means speech hedged in 
by all the laws against defamation, blas- 
p emy, sedition and so forth; it means 
eedom governed by law, ........ oot. 
The First Amendment of the American 
Constitution provides inter alia that the 
Congress shall make no law respecting 
establishment of religion or prohibitin 
the free exercise thereof. Dealing wi 
that Amendment, the US Supreme Court ` 
held in the case of Raynolds v. United 
States, (1878) 98 US 145 that that Am- 
endment did not deprive the Congress of 
the power to punish: actions which, were 
in violation of social duties or subversive 
of good order. The contention advanced 
on behalf of the appellant in that: case 
that Iygemy was a part of his religious 
belief and the Act of the Congress pro- 
hibiting polygamy violated his free exer- 
cise of religion was repelled. In the case 
of Cantwell v. Connecticut, (1940) 810 
US 296, Roberts, J., speaking for the U, S. 
Supreme Court observed in resnect of the 
First Amendment: ; 
“Thus the Amendment embraces two 
concepts — freedom to believe and free- 
dom to act. The first is absolute but, in 
the nature, of things the second cannot 
be. Conduct remains subject to regula- 
tion for the protection of society. The 
freedom to act must have appropriate de- 
finition to preserve the enforcanar of 
that protection.” - 
Similar view was expressed by Latham, 
C. J., in the case of Adelaide Company 
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of Jehovah’s Witnesses Ince., ren 67 
Comm LR 116 (supra) while dealing with 
Section 116 of the Australian -Constitu- 
tion when he said that "obligation to obey 
the laws which apply generally ‘to. the 
community .is not regarded as inconsis- 
tent with freedom". It would, therefore, 
follow that the unrestricted nature of a 
right does not prevent the making of re- 
Lue dd relating to the enforcement of 
at right. i 
96. Question has been posed dur- 
ring the course of arguments whether 
the educational institutions referred to in 
clause (1) of Article 30 must only be 
those institutions which have been esta- 
blished with a view to conserve language, 
script or culture of a minority. To. put 
it in other words, the question is whether 
clause (1) of Article 30 is subject to the 
provisions of clause (1) of Article 29, In 
this respect I am of the view that clause 
(1) of Article 29 and clause (1) of Article 
80 deal with distinct matters, and it is 
not permissible to circumscribe or res- 
trict the right conferred by clause (1) of 
Article 30 reading. in it any limita- 
tion laporte from clause (1) of Article 
29. Article 29 (1) confers a right on any 
section of citizens having a distinct lan- 
guage, script or culture of its own to 
conserve the same. ‘It is not necessary, 
as mentioned earlier, for invoking this 
clause that the section of citizens should 
constitute a minority. As against that, 
the right conferred by Article 30 (1) is 
only upon minorities which are based ei- 
ther on religion or language. The right 
conferred by Article 29 (1) is for the con- 
servation of language,.script or culture, 
while that guaranteed. by Article: 80 (1) 
is for the establishment and administra- 
tion of educational institutions of the 
choice of minorities. Had it been the in- 
tention of the Constitution-makers 
the educational institutions which can be 
established and administered by minori- 
ties should be only those for conservation 
of their language, script or culture, they 
would not have failed to use words to 
that effect in Article 30 (1). In the ab- 
sence of those words, it is cult to sub- 
scribe to the view. that educational insti- 
tutions mentioned in Article 80 (1) are 
only those which are intended to conserve 
language, script or culture of the mino- 
rity. ause (1) of Article 80 also con- 
tains the words “of their choice”. These 
' words which qualify “educational institu- 
tions" show the vast discretion and option 
which the minorities have in selecting the 
type of institutions which they want to 


: tional institutions 


that ^ 


establish. In case an educational institu- 
tion is established by a minority to con- 
Serve its distinct language, px or cul- 
ture, the right to establish and adminis- 
ter such institution would fall both under 
Article 29 (1) as well as under Article 30. 
1) The minorities can, however, choose 
to establish an educational institution 
which is purely of a general secular cha- 


:racter and is not designed to conserve: 


their distinct language, script or culture. . 
The right to establish and administer such 


an institution is guaranteed by Art. 80 (1) — 


and the fact that such an institution does 
not conserve the distinct language, 
script or culture of a minority would not 
take it out of the ambit of Article 30 (1). 
© 9r. I am fortified in the above . 
conclusion by the observations of Das 
C. J., in Re Kerala Education Bil 1959 . 
SCR 995 = (AIR 1958 SC 956) (supra) 
and Hidayatullah, C. Je in the case of 
Rev. Father Proost (1969) 

(AIR 1969 SC 465) (supra), Das, C. J., ob- 
served: 

"The right conferred on such minori- 
ties is to establish educational institutions 
of their choice. It does not say that 
minorities based on religion should esta- 
blish educational institutions for teaching - 
religion only, or that linguistic minorities ' 
should have the right to establish educa- 
or teaching their lan- 
guage only. What the article says and 
means is that the religious and the lingu- 
istic minorities should have the right to 
establish educational institutions of their 
choice. There is no limitation placed on 
the subjects to be taught in. such educa- 
tional institutions. As such. minorities 
will ordinarily desire that their children 
should be brought up: pre erly and effi- 
ciently and be eligible Br higher univer- 
y education and go out in the world 

y equipped with such intellectual at- 
tainménts as “will make'them fit for en- 
tering the public services, educational ins- 
titutions of their choice will necessarily 
include institutions imparting general 
secular education also.” 

Hidayatullah, C. J., expressed somewhat 
similar view in the following words: 

“In our opinion, the width of Arti- 
cle 30 (1) cannot be cut down by intro- 
ducing in it considerations on which Arti- 
cle 29 (1) is based. The latter article is 
a general protection which is given to 
minorities to conserve their language, . 
script or culture. . The former is a special : 
right to establish educational institutions 
of their choice. This choice is not limit- 
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ed to institutions seeking to conserve lan- 
guage, script or culture and the clioice is 
not ‘taken away if the minority comu- 
nity having established an educational ins- 
titution of its choice also admits members 
of other communities. That isa circum- 
stance irrelevant for the application of 
Article 80 (1) since no such limitation is 
expressed and none can be implied. The 
two articles create two separate rights, 
although it is possible that they may 
meet in a given case.” 

98. It has been argued on behalf 
of the respondents that there is no fun- 
damental right to affiliation or recognition 
and that a minority educational institu- 
tion seeking affiliation or recognition must 
conform to the conditions which are pres- 
cribed for recognition or affiliation. So 
far as this aspect is concerned, I am of 
the view that it is permissible for the 
State to prescribe reasonable regulations 


like.the one to which I have referred ear-: 


lier and make it a condition precedent to 
the according of recognition or affiliation 
to a minority institution. It is not, how- 
ever, permissible to prescribe conditions 
for recognition or iation which have 
the effect of impairing the right cf the 
minority to establish and administer their 


educational institutions. Affiliation and re- . 


cognition are, no doubt, not mentioned 
in Article 30 (1) the position all the same 
remains that refusal to recognize or affi- 
liate minority institutions unless:they (the 
minorities) surrender the right to adminis- 
ter those institutions would have the effect 
of rendering the right guaranteed by. Arti- 
‘ cle 80 (1) to be wholly illusory ond in- 
deed a teasing illusion, It is, in our opin- 
ion, not permissible to exact from the 
minorities in lieu of the recognition or 
affiliation of their institutions a price 
which would entail the abridgement or 
extinguishment of the right. under Arti- 
cle 30 (1). An educational institution can 
hardly serve any purpose or be of ary 
practical utility unless it is affiliated to 
. a University or is otherwise recognized 
like other educational institutions. The 
right conferred by Article 80 is a real 
and meaningful right. It is neither an 
abstract right nor is it to be exercised in 
vacuum. Article 30 (1) was intended to 
have a real significance and it is not per- 
missible to construe it in such a manner 
as would rob it of that significance. It 
may be appropriate in this context to 
refer to the observations of Das, C. J., in 
the case of Re Kerala Education Bill 
1959 SCR 995 on pages 1067-68 = (AIR 
1958 SC 956) (Supra). 
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'. "Without recognition, therefore, the 


"educatignal institutions established or to 


be established by the minority communi- 
ties cànnot fulfil the real objects of their 


.choide and the rights under Article 30 (1) 


cannot . be. effectively . exercised. The 
ri to establish educational institutions 
of their choice must, therefore, mean the 
right to establish real  insitutions which 
will effectively serve the needs of their 
community and the scholars who resort 
to their educational institutions. There 
is, no doubt, no such thing as funda- 
mental right to recognition by the State 
but to deny recognition to the +educa- 
tional institutions ‘except upon terms 
tantamount to the surrender of their con- 
stitutional right of administratiog of the 
educational institutions of their choice is 
in truth and in effect to deprive them of 
their rights under Article 30 (1). We re- 


peat that the legislative power is subject - 


to the fundamental rights and the legis- 
lature cannot indirectly take away or 
abridge the fundamental rights which it 
could not do directly and yet that will 
be the result if the said Bill containing 
any offending’ clause becomes law.” 


Similar view was expressed in the case 
of Rev. Sidhrajbhai Sabhai (1963) 8 SCR 
837 = (AIR 1968 SC 540) (supra) where- 
in it was observed: 


"The Government also holds exami- 

nations for granting certificates to suc- 
cessful candidates as trained primary 
teachers, and scholars receiving training 
in recognized institutions alone are en- 
titled to appear at the examination. Mani- 
festly, in the absence of recognition by 
the Government training in the College 
-wil have little practical utility. The 
College is a non-profit making institution 
and depends primarily upon donations 
and Government grant for meeting its 
expenses. Without such grant, it would 
be extremely difficult if not impossible 
for the institution to function.” 
What is said above with regard to aid 
or recognition applies -equally to affilia- 
tion of a college to the University be- 
cause but for such affiliation the student 
will not be able to obtain a University 
degree’ which is recognized as a passport 
to several professions and future employ- 
ment in Public Service. 


99. Argument has been advanced 
on behalf of 


of the right of minorities under Article 
30 (1), the same would not be liable to 


be struck down. This argument is unten- 


e respondents that unless- . 
a law or regulation is wholly destructive ^ 
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able and runs: counter to the plain lan- 
guage of Article 18. According to that 
article, a law would be void even if it 
merely abridges a fundamental right 
guaranteed by Part III and does not 
wholly take away that right. The argu- 
ment that a law or regulation could*not 
be.deemed to be unreasonable unless it 
was totally destructive of the right of the 
minority to administer educational insti- 
„tutions was expressly negatived by. this 
Court in the case of Hev. Sidhrajbhai 
Sabhai, (1963) 3 SCR- 837 = (AIR 1963 
SC 540) (supra) After referring to the 
case of He Kerala Education Bill 1959 
SCR 995 — (AIR 1958 SC 950) (supra) 
this Court observed in the case of Hev. 
^ Sidhrajhpai Sabhai: ` ots 
: "The Court did not, 
down any test of reasonableness of the 
regülation. The Court did not decide 
that public or national interest was the 
sole measure or test of reasonableness; it 
. also. did not decide that a regulation 
would be deemed unreasonable only if it 
was totally destructive of the right of the 
minority to administer educational insti- 
tution. No general principle on which 
reasonableness. or otherwise of a regula- 
- tion may be tested was sought to be laid 
down by the Court. The Kerala Educa- 
tion Bill case, therefore, is not an autho- 
fee for the proposition submitted by the 
Additional Solicitor General that re- 
gulative measures which are not destruc- 
tive or annihilative of the character of 
the institution established by the mino- 
rity, provided the regulations are in the 
national interest or public interest, are 
valid.” ` . 
100. It is, no doubt, true that on- 
peze 1005. of the case Re Kerala Edu- 
cation Bill, Das, C. J., while dealing with 
Clauses 14 and 15 of the Bill observed 
that the: provisions of those clauses might 
be totally destructive of the rights under 
Article 30 (1). These observations were 


intended to describe the effect of those. . 


clauses. There is, however, nothing in 
those observations to indicate that this 
Court would have upheld those clauses if 
those clauses had abridged or partially 
"destroyed the right under Article 30 (1) 
and not totally destroyed that right. 


101.- In the light of the above 
|principles, it can be stated that a law 
which interferes with the minorities’ 
choice of a governing body or manag- 
ing council would be violative of the 
right aranteed by Article 80 (1). This 
view Bas been . consistently taken by 


however, lay- 


ALR 


this Court in the cases of Rt. Rev.. Bi- 
shop S. K. Patro (1970) 1 SCR 172 = (AIR 
1970 SC 259); Rev. Mother Provincial 
(1971) 1 SCR 784 = (AIR 1970 SC 2079) 
and D. A. V. College (1971) Supp SCR 688 


“= (AIR 1971 SC 1787) affiliated to the 


Guru Nanak University (supra). 


102. Section 38-A which provides 
for a new governing body for the 
management of the college and also for 
selection committees as well as the con- 
stitution thereof would consequently 
have to be quashed so far as the-mino- 
rity educational institutions are concern- 
ed because of the contravention of Arti- 
cle 30 (1. The provisions of this sec- 
tion have been reproduced ‘earlier and 
are similar to those of Section 48 of the 
Kerala University Act, sub-sections (2), 
(4), (5) and (6) of which were held by this 
Court in the case of Rev. Mother Provin- 
cial (1971) 1 SCR 784 — (AIR 1970 SC 
2079) (supra) to be violative of Article 
30 (1). In the case of Rt. Rev. Bishop 
S. K. Patro, (1970) 1 SCR 172 — (AIR 
1970 SC 259) this Court declared invalid 
the order passed by the educational 
authorities requiring the Secretary of 
the Church Missionary Society Higher 
Secondary School to take steps to con- 
situte a managing committee in accord- 
ance with the order of the educational 
authorities. Section 38-A is' also similar 
to statute 2 (1) (a) which was framed 
under the Guru Nanak University (Amrit- 
sar) Act. Statute 2 (1). (a) was as under: . 

^9 (1) (a) A College applying for ad- 
mission to the privileges of the University 
shall send a letter of application to the 
Registrar and shall satiety the Senate:— 

(a) that the College shall have a re- 
gularly constituted governing body con- 
sisting of not more than 20 persons ap- 
proved by the Senate and including, 
among others, 2 representatives of the 
University and the Principal of the Col- 
lege Ex-officio. a 


Provided that the said condition shall 
not apply in the case of Colleges main- 
tained by Government which shall how- 
ever have an Advisory Committee consist- 
ing of, among others, the principal of the 
College (Ex-officio) and two representa- 
tives of the University." 

The above statute was struck down by 
this Court in the second D. A. V. Col- 
lege case. i 

103. Another conclusion which 


follows from what has been discussed 
above is that a law which interferes with 
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a minoritys choice of qualified teachers 


or its disciplinary control over teachers | 


and other members «of the staff © of 


the institution is void as being violative 





that the said provision completely took 
away the autonomy of the governing body 
of the college and virtually vested the 
control of the college in the University 
Service Commission. . The petitioners in 
that case ‘were, therefore, held entitled to 
the protection of Article 30 (J) 
of e Constitution. The provisions 
of that section have been refer- 
red to earlier. According to the sec- 
tion, subject to the approval of Univer- 
sity appointments, dismissals, removals, 
termination of service or reduction in rank 
of teachers of an affiliated college not 
belonging to the State Government would 
have to jT made by the governing body 
of the college on the recommendation of 
the University Service Commission. The 
section further provided that the said 
Commission would be consulted by the 
governing body of a college in all disci- 
plinary matters affecting teachers of the 
college and no action would be taken 
against or any punishment imposed upon 
a teacher of a college otherwise than in 
conformity with the findings of the Com- 
mission. ' : 


104. In the case of D. A. V. Col- 
lege which was affiliated to the Guru 
Nanak University, Statute 17 framed 
under the Guru Nanak University (Amrit- 
sar) Act inter alia provided that the staff 
initially appointed shall be approved by 
the Vice-Chancellor and that subse- 
quent changes shall be reported to the 
Univetsity for Vice-Chancellor’s approval. 
` This Court held that Statute 17 interfer- 

ed with the right of management of the 


. for the t 
sion would also eliminate a potential cause] ' 


: Clause 


petitioner colleges and, as such offended 
Article 30 (1). 

105. Although disciplinary con- 
trol over the teachers of a minority edu- 
cational institution would be with the 
governing council, regulations, in my opin- 
ion, can be made for ensuring proper 
conditions of service of the teachers and 
for securing a fair procedure in the mat- 
ter of disciplinary action against the tea- 
chers. Such provisions which are calcu- 
lated to safeguard the interest of teachers 
would .result in security of tenure and 
thus inevitably attract competent persons 
sts of teachers. Such a provi- 


of frustration amongst the teachers. Re- 
ations made for this pore should 
e considered to be in the interest of 


minority educational institutions and as} 


such they would not violate Article 30 (1). 

r^ of sub-sections (1) and @ of 
Section 51-A of the impugned Act which 
make provision for giving a reasonable 
opportunity of showing cause against a 
penalty to be proposed on a member of 
the staff of an educational institution 
would consequently be held to be valid. 
Clause (b) of those sub-sections -which 
gives a power to the Vice-Chancellor and 
officer of the University authorised by 


.him to veto the action of the managing 


body of an educational institution in 
awarding punishment to a member of the 

, in my opinion, interferes with the 
disciplinary control of the managing body 
over its teachers, It is significant that 
the power of approval conferred by cl. (b) 
in each of the two sub-sections of Sec- 
tion 51-A on.the Vice-Chancellor or other 
officer authorised . by him is a blanket 


power. No guidelines are laid down for: . 


the exercise of that power and it is not 
Ren that the approval is to be with- 

eld only in case the dismissal, removal, 
reduction in rank or termination of ser- 
vice is mala fide or by way of victimi- 
sation or other similar cause. The con- 
ferment of such blanket power on the 
Vice-chancellor or other officer authorised 
by him for vetoing the disciplinary action 
of the managing body of an educational 
institution makes a serious inroad on the 
right of the managing body to administer 
an educational institution. 
each of the two sub-sections of Sec- 
tion 51-A should, therefore, be held to be 


violative of Article 30 (1) so far as mino-. 


T educational institutions are concern- 
ed. i i 

108. Section 52-A of the Act re- 
lates to the reference of disputes between 


Clause (b) of - 
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a governing body and any member of the 
teaching, other academic and non-teach- 
ing staff of an affiliated college or recog- 
nized or approved institution connected 
with the conditions of service of such 
member to a Tribunal of Arbitration, con- 
sisting of one member nominated by” the 
governing body of the college or, as the 
case may be, of the recognized or approy- 
' ed institution, one member nominated by 
the member of the staff involved in the 
dispute and an Umpire appointed by the 
. ‘Vice-Chancellor. Section 52-A is widely 
worded, and as it stands it would cover 
within its ambit every dispute connected 
with the conditions of service of a mem- 
ber of the staff of an educational insti- 
. tution, however trivial or insignificant it 
may be, which may arise between the 
poversing body of a college and a mem- 
er of the staff. The effect of this section 
would be that the managing committee 
'of an educational institution would be 
embroiled by its employees in a series 
of arbitration proceedings. The provi- 
sions of Section 52A would thus act as 
a spoke in the.wheel of effective ad- 
ministration of an educational institution. 
It may, also be stated that there is’ nothin 
objectionable to selecting. the method o 


arbitration for settling major disputes con-. 


nected with conditions of service of staff 
^ > of educational institutions. It may indeed 
be a desideratum. What is objection- 
able, apart from what has been mention- 
ed above, is the giving of the power to 
„the Vice-Chancellor to nominate the Um- 
pire. esed in such disputes there 
would be hardly any agreement between 
the arbitrator nominated by the govern- 
ing body of the institution and the one 
nominated by the concerned member of 
the staff. The result would be that the 
power would vest for all intents and pur- 
poses in the nominee of the Vice-Chan- 
cellor to decide. all disputes between the 
‘governing body and the member of the 
staff connected with the latter's condi- 
. tions of service. The governing body 
would thus be hardly in a position to 
take any effective disciplin action 
against a member of the staff, 
must cause an inroad in the right of the 
governing body to administer the insti- 
tution. Section 52A should, therefore, be 
held to be violative of Article 30 (1) so 
far as minority educational institutions are 
concerned. ` 
107. Io view of what has been 
mentioned above, Sections 40 and:4l of 
the Act would also have to be struck 
down so far as the minority colleges are 


This : 


concerned as being violative of Article 30 
(1. The effect of Sections 40 and 41 is 
that in case the Umiversity so determines 
and the State Government issues the ne- 
cessary notification under sub-section (2) 
of Section 40, all instruction, teaching 
and training in under-graduate courses 
shall within the University area be con- 
-ducted by the University and shall be 
imparted by ‘the teachers of the Univer- 
sity. The result would be that except in ` 
matters mentioned in the proviso to sub- 
section (4) of Section 41 no instruction, 
teaching and training in under-graduate 
courses of study, which has hithertofore . 
been conducted by the affiliated colleges, 
would be. conducted by those colleges, 
because the same would have to be con- 
-ducted by the University and would 
have ‘to be imparted-by the teachers of 
the University. The affiliated colleges 
would also as a result of the above be- 
come constituent colleges. A provision 
which makes- it imperative that teaching 
in unl prelate courses can be conduct- 
ed only by the University and can be im- 
parted only by the’ teachers of the Uni- 
versity plainly violates the rights of mino- 
rities to establish and administer their 
educational institutions. ' Such a provision 
must consequently be held qua minority 
institutions to result in contravention of 
Article 30 (1. I would, therefore, strike 
down Section 40 so far as minority edu- 
cational institutions are concerned as be- . 
ing violative of Article 30 (1) Further, - 
once Section 40 is held to be unconstitu- 
tional so far as minority educational ins- 
titutions are concerned, the same vice 
‘would afflict Section 41 because Section 
41 can operate only if Section 40 süfvi- 
ves the attack and is held to be not vio- 
lative of Article 30 (1). I would, there- 
fore, hold Sections 40 and 41 to be void 
‘in respect of minority educational insti- 
tutions., 


. 108. It has been argued on behalf 
of the respondents that in the ^ case of 
*Re Kerala Education Bill 1959 SCR 995 
= (AIR 1958 SC 950) (supra) this Court 
upheld Clauses 11 and 12. Clause 11 
made it obligatory for all aided schools 
to select-teachers from a panel of candi- 
dates selected for each district by the. 
Public Service Commission. Clause 12 
related to the conditions of ser- 
vice of aided teachers. According . to 
- sub-clause (4) of Clause 12, no teacher of 
an aided school could be dismissed, re- 
moved or reduced in rank or suspended 
by the manager without the previous 
sanction of the ‘authorized officer. Das, 
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C. J., observed that the above 
were serious inroads on. the right of.ad- 
ministration and' appeared perilously near 
yi ae tee right. Al the same, he ob- 
served that this Court “as at present ad- 
vised” was prepared to treat those regu- 
lations as permissible regulations. I have 
already mentioned above that in subse- 
quent cases this Court held similar, provi- 
sions to be violative of Art. 30 (1) in the 
case of minority institutions. The opinion 
pu d by this Court in Re Kerala 
Education Bill (supra) was of an advisory 
character and though great weight should 
be attached to it because of its persuasive 
value, the said opinion cannot override 
the opinion subsequently expressed by this 
Court in contested cases. 
declared by this Court in .the subsequent 
contested cases which would have a bind- 
ing effect. The words "as at present ad- 
vised" as, well as. the preceding. sentence 
indicate that the view expressed by this 
Court in Ré Kerala Education Bill in this" 
respect was hesitant and tentative’ and 
not a final view in the matter. It has, 
been pointed out that in Re Levy of Es- 
tate Duty 1944 FCR 317 — (AIR 1944 FC 
73), Spens, C. J., referred to an observa- 
tion made in the case of Attorney-Gene- 


ral for Ontario v. Attorney-General for. 


Canada, 1912 AC 571 that the advisory 
opinion of the Court would have no more 
effect than the opinion of the law Of- 
ficers. I need not dilate upon this as- 
pect of the matter because I am of the 
opinion that the view expressed by thi 


above by applying the general principles 
‘laid down in the Re Kerala Education 


Bill is correct and calls for no inter- 
ference. : i 
109. Referencé has- been made.on 


behalf of the respondents -to the recom- 
mendation of Dr. Radhakrishnan ` Com- 
mission made in 1948-49 wherein prefer- 
ence was shown for constituent colleges. 
So far as this aspect is concerned, T may 
observe that if' any statutory provision is 
found to be violative of Article 30. (1) 
of the Constitution, the fact that it has 
been enacted in pursuance of the recom- 
mendation of an expert body would not 
prevent the Court from striking down 
that provision. It may also be mentioned 
that in the case of Rev. Mother Provincial, 
(1971) 1 SCR 784 = (AIR 1970 SC 2079) 
(supra) reliance was placed upon the re- 
is pore of the Education Commission. This 

ourt in that context remarked that that 
fact as well as the fact that the provi- 


sions were salutary could not stand in the - 


rovisions . tuo 
-ference to the said réport was, therefore, 


It is the law: 


.cept and can vary 


this ` 
Court in subsequent cases referred. to` 


face of the constitutional guarantee. Re- 
considered to.be not necessary. -I may 
further mention that subsequent to the re- 
port of Dr. Radhakrishnan Commission, 
three other bodies submitted their reports. 
One of the reports was given by Kothari 


: Committee in 1965. The other was the 


report of the Education Commission pre- 
sided over by Dr. Kothari in 1986. The 
third was the report of Dongerkery Com- 
mission submitted in 1972. There was no 
reference to the conversion of affiliated 
colleges into constituent colleges in any 
of these three reports. No observation 
was also made in any of the reports that 
the provisions of Article 30 (i) and the 
construction placed upon that had in any 


'way stood in the way of raising the stan- 


dards of education or improving the ex- 
cellence of educational institutions. It 
may also be mentioned that the concept 
of constituent colleges is not a rigid con- 
from university to 
university. The concept of constituent 
colleges which is visualized in the im- 
pugned provisions of Sections 40 and 41 
of the Act contemplates that the impart- 
ing of teaching at the .under-graduate 
level in the prescribed course of studies 
shall be-only by the teachers of the Uni- 
versity. e ‘minority colleges as such 
would not be entitled to impart education 
in courses of study through their own, 
teachers. Sections 40 and 41 would, 
therefore, be, as already mentioned vio- 
lative of Article 80 (1). 


110. In a matter- like this, one 
may perhaps have also to take into oc- 
count the accepted norms for the impart- 
ing of education. So far as post-gradu- 
ate teaching is concerned, e general 
pattern which prevails and has been ac- 
cepted so far is that the education is im- 
parted by the University. ` As against 
that, the mode for under-gradute teach- 
ing has been that it is imparted by -the 
individual colleges. A-very large number 
of colleges, including minority colleges, 
have been established and are in existence 
for the purpose of imparting under-gradu- 
ate education. The impugned provisions 
are calculated to do away with the pre- 
Sent system and in the process they im- 
pinge upon the rights of minorities under 
Article 30 (1). It would not be a. cor- 
réct approach to the problem to hold that 
because the imparting of post-graduate . 
teaching by the Universities ve een ac- 
cepted without objection; the same rule 
Should also hold good for the under-gra- , 
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duate teaching and the same should not 
be impermissible. Such a' process of ex- 
tension, in my opinion, is not very help- 
If it is permissible for the State to 
revent the imparting of education by col- 
eges at under-graduate level because such 
a course has been accepted at post-gra- 
-duate level, there would be no reason 
why this principle be not extended fur- 
ther to the school education. The process 
of extension can thus totally annihilate the 
right guaranteed: by Article 80 (1).  - 
111. It has also been argued on 
behalf of the respondents that we should 
not strike down the impugned sections 
but should wait till statutes or ordinan- 
ces are made in pursuance of those sec- 
tions. In this respect I am of the view 
that since the impugned sections confer 
the power to frame statutes or digi dm 
violative of the fundamental right under 
Article 30 (1), the very provisions of the 
Act conferring such power are void so far 
as minority institutions are ‘concerned. 


The abridgement of the right of the mino- - 


rities to establish and administer educa- 
tional institutions of their choice is writ 
large on the face of the impugned pro- 
visions. The fact that no statutes or ordi- 
nances have been framed in pursuance of 
the impugned provisions would conse- 
quently be hardly of much significance in 
determining the constitutional validity of 
the impugned provisions. It would not, 
therefore, be a correct approach to wait 
till statutes are fined violating the 
right under Article 80 (1). No rules or 
' Statutes or ordinances framed under the 
provisions of the Act can take away the 
constitutional infirmity of those provi- 
visions. It is, as observed by the Judi- 
cial Committee in the case of Trustees of 
the Roman Catholic Separate Schools for 
Ottawa v. Ottawa Corporation, 1917 AC 
76 = (AIR 1919 PC 96) the creation of 


the power and not its exercise that is- 


subject to objection and the objection 
would not be removed even though the 
powers conferred were never exercised 
at all Similar view was expressed in 
the case of Re Kerala Education Bill 1959 
SCR 995 = (AIR 1958 SC 956) (supra) 
wherein Das, C. J., while dealing with 
pne 3 (5) read with clause 20 observ- 


“It is true that cl. 86 (2) (c) em- 
powers the Government to make rules 
providing for the grant of recognition to 
private schools and we are asked to sus- 
pend our opinion until the said Bill 
comes into force and rules are actually 
made. But no rule to be framed under 


'tion. Clause (b) o 


cl. 86 (2) (c) can nullify the constitu- 
tional infirmity of cl. 8 (5) read with 
cl 20 which is calculated to infringe the 
fundamental rights of minority communi- 
ties in respect of recognized schools to 
be established after the commencement 
of the said Bill.” 


112. Reference has also been 
made on behalf of the respondents to the 
provisions of Chapter VI-A containing Sec- 
tions 38-B to 88-E which have been insert- 
ed by the amending Act. "These provi- 
sions relate to autonomous colleges, 
autonomous institutions’ and autonomous 
University departments. According to 
Section 38-B, the University authorities 
may allow an affiliated college, a Uni- : 
versity college, a recognized institution 
or -a University department to enjoy 
autonomy in the matter of admissions of 
students, _ prescribing. the courses .of 
studies, imparting instruction and train- 
ing, holding of examinations and ‘the 
powers to make necessary rules for the 
purpose in case the University .authori- 
ties are satisfied that the standard of 
education in such college, institution or 
department is so developed that it 
would be in the interest of education to 
allow the college, institution or depart- 
ment to enjoy autonomy. It is urged that 
the provision. for the conversion of  af- 
filiated colleges into constituent collleges 
is part of a scheme which covers within 
its ambit autonomous colleges on the one 
end and constituent colleges on the other. 
This circumstance, in my opinion, is 
hardly of any significance. If the con- 
version of affiliated colleges of the mino- 
rities into constituent colleges contra- 
venes Article 30 (1) the fact that such 
conversion is in pursuance of a scheme 
which permits the grant of autonomy to 
an individual college would not prevent 
the striking down of the impugned. pro- . 


vision. . 


118. As a result of the above, I 


‘hold that Section 83-A, Section 40, Sec- 


tion 41 and Section 52-A of the Gujarat 
University Act, 1949 as amended by the 
Gujarat University (Amendment) Act, 1972 
are violative of Article 30 (1) and as such 
are void in respect of minority educa- 
tional institutions. As regards Sec. 51-A 
of the Act, I uphold the validity of cl. (a) 
of sub-sections m and (2) of that sec- 

each of those two sub- 
sections is violative of Article 30 (1) and 
as such is void so far as minority educa- 
tional institutions are concerned, 


1974 
. MATHEW, I (On behalf of himself 
and Chandrachu Rn 114. We agree 
respectfully with the conclusions of the 


learned Chief Justice, but we propose to 
state our reasons separately. : 

115. The first question that arises 

for consideration in writ petition No. 
939/1978 is whether Article 80 (1) of the 
Constitution confers on the religious and 
linguistic minorities, only the right to 
establish and administer educational ins- 
titutions for conserving their language, 
script or culture, or, whether the scope 
of the guarantee under that article is 
wide enough to enable them to establish 
and administer any other educational ins- 
- titution of their choice. 

116. Article 30 (1) reads: 

“All minorities, whether based on 
religion or language, shall have the right’ 
to establish and administer educational 
institutions of their choice.” 

117. The ad no submitted 
that Article 29 (1) which ‘provides 

“Any section of the citizens residing in 
the territory of India or any part thereof 
having a distinct language, script or cul- 
ture of its own shall have the right to 
conserve the same” A 
should determine the scope of Article 30 
d They say that when Article 30 (1) 

of the right of religious or linguis- 
tic minorities to establish and administer 
educational institutions of their choice, 
that can only mean educational institu- 
tions for conserving their language, script 
or cülture, or, at the most, educational 
institutions for imparting general secular 
education in order to conserve their lan- 
guage, script or culture and not institu- 
tions for imparting general secular educa- 
tion divorced from the above purposes. 

118. In 1959 SCR 995 at p. 1058 
== (AIR 1958 SC 950) Das, C. J., speak- 
ing for the majority of 6 to 1 said in a 
Presidential reference under Art. 148 (1) 

that the key to the understanding of the 
true meaning and implication-of Art. 30 (1) 
is the words “of their own choice" in the 
article and that the article leaves it to the 
choice of those minorities to establish 
such educational institutions as will serve 
both purposes, namely, the purpose of 
conserving their religion, language or cul- 
_ ture, and the purpose of giving a tho- 
rough, good general education to their 
children. - 


119. The inter-relation of Arti- 
cles 29 y and 30 (1) was examined by a 
bench of five Judges of this Court presid- 
ed over by Hidayatullah, C. J., in (1969) © 
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2 SCR 78 m 1969 SC 465) 
The learned Chief Justice speaking for 
the Court, said that the width of Arti- 
cle 30 (1) cannot be cut down by intro- 
ducing in it considerations on which Arti- 
cle 29 (1) is based; that whereas the lat- 
ter article is a general protection which 
is given to minorities . to conserve their 
language, script or culture, the former 
is a special right to minorities to esta- 
blish educational institutions of their 
choice and that this choice is not limited 
to institutions seeking to conserve langu- 
age, script or culture. He further said 
that this choice is not taken away if the 
minority community, having established 
an educational institution of its choice 
also admits members of other communi- 
ties, and, that the two articles create two 


.separate rights, although it is possible that 


they may meet in a given case. 

120. In Rand 8 SCR 837 — (AIR 
1968 SC 540) the Court overruled the 
contention that Article 30 (1) is limited 
to conserve only the language, script or 


culture of religious and linguistic mino- 
rities. ` 
121. The question was examined 


again by this Court in (1970) 1 SCR 172 
= (AIR 1970 SC 259) where, Shah, J., 

pes for a bench of five Judges quot- 
ed wi S poe the observations of 
Hidaya , C. J., in Rev. Father W. 
Proosts case (1969) 2 SCR 73 = (AIR 
1969 SC 465) and held that Articles 29 
(1) and 30 (1) confer separate rights, 
though in a given case, these rights may 


overlap. 

122. In 1971 Supp SCR 688 = 
(AIR 1971 SC 1787), Reddy, J.; speaking 
on behalf of the Court, observed that 
Article 29 (1) is wider than Article 30 (1), 
in that, while any section of the citizens 
including the minorities can invoke the 
rights guaranteed under Article 29 (T), the 
right guaranteed under Article 30 (1) is 
only available to the minorities based on 
religion or language. He then went on to 
say that a bv. of these two articles 
together would lead to the conclusion 
that a religious or linguistic minority has 
the right to establish and administer edu- 
cational institutions of its choice for effec- 
tively conserving its distinctive language, 
Script or culture, which right, however, 
is subject to the regulatory power of the 
State for maintaining and facilitating the 
excellence of its standards and that while 
this is so, these two articles are not inter- 
linked nor do they permit of their being 
always read together. He quoted wi 
approval the observations of Hidayatullah, 


` 1962 Pat 101 


. a section of the citizens resident in the - 


C.-J., in Rev. Father W.  Proosts dase 
(1969) 2 SCR 78 = (AIR 1969 SC 465) to 
the effect that the width of Article 30 
(1) cannot be cut down by introducing 
into it considerations on which Article 
29 (1) is based, and that, the expression 
"educational institations of their choice" 
in Article 30 (1)'is not limited to institu- 
tions ` seeking to conserve language, 
script or culture. . 

123. Ramaswami, C. J. said in 
Dipendrá, Nath v. State: of Bihar, AIR 
) that the crucial phrase 
in Article 80 (1) is “of their choice", that 
the ambit of the freedom of choice con- 
ferred by the article is therefore as wide 
as the choice of the particular community 
may make it and that it is open to a 


religious minority to establish educational . 


institutions for the purpose of conserving 
its religion, language or culture, and also 


- for the purpose of. giving a thorough .good 


secular education ‘to their children as 
of institutions. i 

194. Article 29 (1) confers on ‘any 
section of citizens resident in the terri- 
tory of India, the right to conserve its 
language, script or culture. It does not 
‘speak of any minority, religious or other- 
wise. Whereas Article 29 ran confers the 
right not only upon a minority as under- 
stood in its technical sense but also upon 


the article applies to both these classes 


territory of India which may not be a 
minority in its technical sense, the bene- 
ficiary of the right under Article 80 is a 
minority, either religious or linguistic. 
That is one distinction between Articl 
29 (1) and. Article 30 (1). f 


125. The second distinction to be 
noted is that whereas Article -29 (1) con- 
fers rights in respect of three subjects 
viz., language, script or culture, Article 30 
(1) deals -only with the.right to establish 
and administer educational institutions. It 
is true that under Article 29 (1) a section 
of the citizens having a distinct language, 
script or culture, might establish an edu- 
cational. institution for conserving the 
same. But, under Article 80 (1), the right 
conferred on the religious or linguistic 
minority is not only the right to establish 
an educational institution for the purpose 
of conserving its laguage, script or culture, 
but any educational institution — of' its 
choice. Whereas Article 29 doés not deal 
with education as such, Article 30 deals 
only with the establishment and admin- 
istration of educational institutions. It 
might be that in a given case, the two 


‘State of Gujarat 
d Tin 
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Articles might overlap. When a linguis- 


. Hc minority establishes an educational ins- 


titution to conserve its language, the lin- 
guistic minority can invoke the protection 
of both the articles. When Article 30 (1) 
Says that a linguistic minority can esta- 
blish and administer educational institu- 
tions of its choice, it means that it can . 


-establish and administer any educational 


institution. If a linguistic minority can 
establish only an educational -institution 
to conserve its language, then the expres- 
sion 'of their choice in Article 30 (1) is 
practically robbed of its meaning. 


196. A mere look at the two arti- 
cles would be sufficient to show that Arti- 
cle 29 (1) cannot limit the width of Arti- 
cle 80 i}, "There are religious minorities 
in this'country which have no distinct 
language, script or culture, as envisaged 
in Article 29 (1). For these teligious mino- 
rities, Article 29 (1) guarantees no right. 
Yet, Article 80 (1) gives them the right 
to establish and administer educational 
institutions of their choice. -That article 


- does not say that only religious minorities 


having a distinct language, script or cul- 
ture can establish educational institutions 
of their choice. . What then are the edu- 
cational institutions which they are en- 
titled to establish and administer under 
the article? Ex-hypothesi, these religious 
minorities have .no distinct language, 
Script or culture. So, the educational ins- 
titutions which they are entitled to esta- 
blish and administer cannot be those to 
conserve their language, script or culture. 
Therefore, it is clear that the right guar- 
anteed to a religious or linguistic minority 
under Article 80 (1) is the right to esta- 
blish any educational institution of. its 
choice. 

127. The question : whether such 
educational institutions can include a mili- 
tary academy or a police training school 
need not be considered in the context of . 
the facts of this writ -petition, for, here, 
we are only concerned with an institution 
imparting general secular «education as 
ordinarily understood. 


128.. The learned Additional Soli- 
citor-General appearing on behalf of the 
submitted that although : 

Diis i an istic minorities have Fe 

fundamental right to establish and ad- 
minister educational institutions of their 
choice, they have no right, fundamental 
or otherwise, to get recognition or affilia- 
tion as the case may be for the educa- 
tional institutions established by them, 
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unless they submit to the regulations made 
by the appropriate authority and applic- 
able alike to educational institutions esta- 
blished and administered by the majority 
as well as to. those established and admi - 
istered by religious and linguistic minori- 
ties. The argument was that Article 30 
(1) does not confer any right to recogni- 
tion or affiliation, that recognition or affi- 
liation is a poe which might be 
granted or withheld as the legislature 
might think fit. 
120. We think that the point rais- 
ed by the Additional Solicitor General is 
of far-reaching constitutional importance 
not only in the sphere of the right of the 
religious and linguistic minorities to im- 
part general secular education but also 
in other areas and merits an examination 
of its juristic basis. And, we also think, 
that the question has to be porod of 
within the strict confines of legal reason- 
ing which laymen m too often deem 
to be invidiously teachnical As judges, 
we are neither Jew nor Gentile, neither 
Catholic nor agnostic and we would not 
be justified in writing our private opin- 
ions no matter how déeply we might che- 
rish them. And what is said in support 
of the decision should insulate us as far 
as rationally possible 
or religious conflict beneath the issues. 
We owe equal allegiance to the Consti- 
tution and are equally bound by judicial 
obligation to support it. See the observa- 
rr ae Justice Frankfurter in (1942) 319 
694. ` 


. 130-131. 
terest of clarity of thought to begin with 
an understanding of the real reason for 
protection of minorities in a. democratic 
polity, NM ee 

“Protection of minorities is the, pro- 
tection of non-dominant oups, which, 
while wishing in general for equality of 
treatment with the majority, wish for a 
measure of differential treatment in. order 
to preserve basic 


they possess and which distinguish them 


from the majority of the population. The . 


preia applies equally to individuals 
elonging to such groups and wishing the 
same protection. It follows that differen- 


tial treatment of such groups or of indi- - 


viduals belonging tó such groups is justi- 
fled when it is exercised in the interest 
of their contentment and the welfare of 
the community as' a whole.” -The recom- 
mendation by the Sub-Commission in its 
report to the, Commission on Human 
Rights—quoted at p. 27. of "Minority Pro- 


from the political - 


It is necessary in the in- - 


characteristics which | 


tection and International Bill of Human 
Rights” By Urmila Haksar. Bo te 

182.° The problem of the mino- 
rities is not really a problem’ of the esta- 
blishment of equality: because if taken 
literally, such equality would mean ab- 
solute identical treatment of both the 
minorities and the majorities. This would 


` result only in equality in law but inequa- 


lity in fact. The distinction need not be 
elaborated for it is obvious that 

“equality in law precludes discrimina- 
tion of any kind; whereas equality in fact 
may involve the necessity of differential 
treatment in . order to attain a result 
which establishes an equilibrium between 
different situations.” The Advisory opinion 
on Minority Schools in Albania 6th April, 
1985 publications of the Court series 
AJIB No. 64 p. 19. 

188. It may sound paradoxical but 
it is nevertheless true that minorities cán 
be protected not only if they have equa- 
lity but also, in certain circumstances, 

erential treatment. 

184. Over one afd a half deca- 
des ago, Chief Justice Das led this Court 
in holding that without recognition, the 
educational institutions established or to 
be established by the minority communi- 
ties cannot fulfil the real objects of their 
choice and that the right under Article 30 
(1) cannot be effectively exercised. He 
said that the right to establish educational 
institutions of their choice means the right 
to establish real institutions which will 
effectively serve the needs of their com- 
munity and the scholars who resort to . 
their educational institutions - and that 
though there is no such thing as a funda- 
mental right to recognition by the State, 
yet to deny recognition to the educational 
institutions except upon terms tantamount; 
to the surrender of their constitutional 
right of administration of the educational 
institutions of their choice is in truth and 
in effect to deprive them of their rights 
under Article 30 (1) (see In re: The 
Kerala Education Bill, 1957, 1050 SCR 
995 = (AIR 1958 SC 958) (supra). 


185. The reason why the Consti- 
tution-makers were at pains to grant re- 
ligious minorities the fundaniental right to 


establish and administer educational in- 
stitutions of their choice is to give the 
parents in those communities an oppor- 
tunity to educate their. children in institu- 
tions having an atmosphere which is con- 
genial to their religion. Whatever be 


.One's own predilections those who think 


.man does not live by. bread alone 


Eg 
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but also by the word that comes from 
-God-cannot remain indifferent to the pro- 
blem of religion in relation to and as part 
of education. : 


186. As a matter of fact, gccord- 


ing to several, religious minorities, the - 


State maintains a. system of schools -and 
colleges which is not completely satisfac- 
-tory to them, inasmuch as no place ‘is 
given to religion and morality. The. sheer 
omission of religion from curriculam is it- 
self a pressüre against religion. Since they 


realize that the teaching of religion and. 


instruction in the secular branches cannot 
rightfully or successfully be separated one 
from the other, they are compelled to 
maintain their own system of schools and 
colleges for general education as well as 
for religious instruction. 
. “Tt is important to examine the raison 
d'etre of educational institutions adminis- 
‘tered by religious groups. Clearly, their 
establishment ‘does not come about be- 
' cause of a deep conviction that such insti- 
tutions will be able to teach the facts of 
literature, geography or mathematics 
better than State schools. Rather, such 
„schools. are started with a primarily reli- 
gious objective- — to secure the oppor- 
tunity for direct religious instruction and 
to develop a’ religious -atmosphere and 
view point even for the study of literature, 
geography and mathematics. In other 
Sords, a religious body’ establishes and 
maintains schools in order to create a 
total environment which will be favour- 
.able to the promotion of its particular 
religious values." See "India as a Secular 
State"*by Donald Eugene Smith, p. 361. 
187. It is perhaps, possible to 
secularize subjects such as Mathematics, 
Physics or Chemistry, but as Justice 
‘Jackson said: 
: “Music without sacred music, architec- 
. ture minus the cathedral, or painting with- 
out the scriptural themes would be ec- 
centrib and incomplete, even from’ a se- 
cular point of view. Yet the inspirational 
appeal of religion in these guises is often 
stronger than in forthright sermon. Even 
such a ‘science’ as biology raises the issue 


in State-maintained 


they may. summon, to teaching about re- 
mote subjects such as Confucious or 
Mohamet. . See the opinion of Justice 
Jackson in McCollum v. Board of Educa- 
tion, (1947) 883 US 208. gere 
138. © The State cannot insist that 
the children belonging to the. religious 
minority community should be educated 
1 educational 'institu- 
tions or in educational institutions con- 
ducted by the majority. The State's 
interest in education, so far as re- 
ligious minorities are concerned, would . 
be served sufficiently by reliance on se-- 
cular education accompanied by optional 
religious training in minority schools and 
colleges, if the secular education is con- 
ducted there according to the prescribed 
curriculam and standard. Article 28 (3) 
implies that a religious minority admin- 
istering an educational institution imparting 
gen secular education has the ibezty 
to provide for religious education in the . 
institution. The continued willingness to 
rely on colleges conducted by religious : 
or uice minorities for imparting secu- 
lar education strongly suggests that a 
wide segment of informed opinion has: 
foun t these colleges. do an accept- 
able job. of providing secular education. 
The State, concededly, has power to regu- 
late and control the education of its chil- 
dren, but it cannot, by a general law 
compelling attendance at public school or 


. college, preclude attendance at the school 
.or college established by the religious 


minority, when the parents seek to secure 
the benefit of religious instruction not 
died in public schools. The parents 

ve the right. to determine to. which 
school or college their children should 
be sent for education. 


189. We fail to see how affiliation 


of an educational institution imparting re- 
- Hgious instruction in addition: to secular 


ucation to pupils as visualized in Arti- 
cle 28 (3) would derogate from the secu- 
lar character of the state. Our Constitu- 
tion has not erected a rigid wall of sepa- 
ration between church and state. We 
have grave doubts whether the expression: 
"secular state" as, it denotes a definite 
pattern of church and state relationship 
can with propriety be applied to India. 
It is only in a qualified sense that India 
can.be said to be a secular state. There 
are provisions in the Constitution which 
make one hesitate to characterize our state 
as secular. Dr. Radhakrishnan has said:— 

|*The religious impartiality -of the 
Indian State is not to be confused with 


1974 ' 
secularism or atheism. Secularism’ as 
here defined is in accordance with the 
ancient religious tradition of India. It 
tries to build. up a fellowship of be- 
lievers, not by subordinatins individual 
qualities to the group mind but by. bring- 
ing them into harmony with each other. 
This dynamic fellowsbip is based on the 
principle of diversity in unity which 
alone has the quality of creativeness. Re- 
covery of Faith, p. 202 (Italics ours.) 
Secularism here does not mean irre- 
ligion .or atheism or even stress on 
material comforts. It proclaims that it 
lays stress on the universality of spiri- 


tual values which may be attained by a. 


variety of ways. Dr. Radhakrishanan’s 
Foreword to Dr. S. Abid Husain’s, The 
National Culture of India, p. vii.” 


140. In short secularism  in,the 


context of our Constitution means .only : 


"an attitude of live and let live develo 
ing into the attitude of live and help 
live" Hoarace M. Kallen, Secularism is 
the Will of God, pp. 11, 12, 13. 


141. The fundamental postulate 
of personal liberty excludes any power of 
the State to standardize and socialize its 
children by forcing them. to attend public 
schools only.- A child is not a mere crea- 
ture of the State. Those who nurture him 
and direct his’ destiny have the right 
coupled with the high duty to recognize 
and prepare him for additional obliga- 
tions. See Pierce v. Society of Sisters of 
Holy Names, (1924) 268 US 510, 585. 


142. The parental right in educa- 
tion is the very pivotal point ef a demo- 
cratic system. It is the touchstone of 
difference between democratic education 
and monolithic system of cultural totali- 
tarianism. When the modern State with 
‘its immense power embarks upon the 
mission of educating its children, the 
whole tendency is towards State monopoly. 
The fundamental right of the religious and 
linguistic minorities 'to establish and ad- 
minister educational institutions of their 
choice is the only legal barrier to confine 
the burstin expansionism of the new 
Educational Leviathan. Great diversity 
| of opinion exists among the people of this 
country concerning the best way to train 
children for their place in society.  Be- 
cause of these differences and because of 
reluctance to permit a single iron cast 
system of education to be imposed upon 
a nation componded. of several strains, 
the Constitution has provided this right to 
religious and linguistic minorities, 


^ 
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143. Today, education is an im- 
portant function of State and local gov- - 
ernments. Compulsory school attendance 
laws and the mounting expenditure for 
education both demonstrate a recognition 
of the importance of education to our 
demócratic society. Jt is required in the 
performance of our most basic public 
responsibilities, It is the very: founda- 
tion of good citizenship. Today it is a 
principàl instrument in awakening the 
child to cultural values, in preparing him 
for later professional training and in help- 
ing him to adjust normally to his envi- 
ronment (see Brown v. Board of Educa- 
tion, (1954) 349 US 994) 


144. If there is a symbol of demo- 
cracy in education, it is not the public 
school as the single democratic school. 
Rather it is the co-existence of several 
types of schools and colleges including af- 
filiated colleges on a footing of juridical 
equality with a consequent proportionate- 
ly equal measure of State encouragement 


-and support. And, juridical equality postu- 


lates that the religious minority should 
have a guaranteed m to establish and 
administer its own educational institutions. 
where it can impart secular education in 
a religious atmosphere. 


145. ' The State's interest in secu- 
lar education may be defined broadly as 
an interest in ensuring that children with- 
in its boundaries.acquire a minimum level 
of competency in skills, as well as a mini- 
mum amount of information and know- 
ledge in certain subjects. Without such 
skill and knowledge, ‘an individual :will be 
at a severe: disadvantage both in partici- 
pating in democratic self-government and 
in earning a living. No one can question 
the constitutional right of parents to sa- 
tisfy their State-imposed obligation to 
educate their children by sending them to : 
Schools or colleges established and ad- 
ministered by their own religious mino- 
rity so long as these schools and colleges 
meet the standards established for secu 
education. 


146-147. | The concept of the com- 
mion pattern of secular education needs to 
be brought down to the earth of reality 
and divested of its fuzzy mystification. The 
concept has nothing to do with an artifi- 


. cial govérnment-promoted levelling of all 
differences. . The hool fs 


e public school is not a 
temple in which children are to be ` 
Heres Ed pr PORE democratic ' 
aith, while those who stand without 

faintly heretical. . ae 
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“In democratic countries therefore the^ 
freedom of offering education of different 
types with different values within the - 


_ ,hame-work of-the constitution should not 


be. needlessly, circumscribed. is in- 
timately connected with the freedom of 
thought. The control over colleges sug- 
gested above should be such as to secure ` 
ultimately observance of these high prin- , 
ciples by colleges of their own accord 
and not through fear of action by the 
university”. See Report of the Commit- 
-tee on “Model Act for Universities’, Chap- 
‘ter V: Colleges and Students’ Welfare, 


. page 28.” - 
148. . Whatever spiritual mission of 
romoting' unity the government may 
have, it is conditioned by its primal duty 
of promoting justice, respecting guaran-. 
teed rights and ensuring equality of dif- - 
ferences. i 


149. The framers of the Constitu- 
, tion were not unaware that under the sys- 


151. Let us now examine the 
validity of the argument that as there is 
no right, fundamental or otherwise, to re- 
cognition tr affiliation, . the government 
may withhold recognition or ation for 
any reason or impose any condition for 
the same, and consequently, it may with- 
hold or revoke it even though e rea- 
son for doing so may be the minority's 
refusal to surrender its constitutional . 
rights to administer the institution. This. 
argument is phrased in syllogistic terms: . 
Article 30 (1) does not confer'a funda- 
mental right upon a religious or linguis- 
tic minority to obtain recognition or affi-: 
liation; a State Legislature has no duty 
or obligation to .set up or establish. a 
university with facilities for affiliation of 
educational institutions, . let alone those 
established and administered by the reli- . 

ious or linguistic minorities; in fact, 
ere are many universities which are only 
teaching universities and which do not. 
provide for any facility for affiliation; if 


tem which they created, most of the le- the legislature is competent to establish 
gislative or governmental curtailments of universities without providing any facility 
. the guaranteed fundamental. rights will: for affiliation or recognition and thereby 
. have the support of legislative judgment withhold affiliation, it may grant it in a^ 
that public interest will be served by its limited form since the greater power of 


curtailment than by its constitutional pro- 
tection. There can be no surrender of con- 
stitutional protection of the right of mino- 
rities to popular will masquerading as the ° 
common pattern of education. This is 
the reason why this Court has, time and 
again pointed to the importance of a 
searching judicial enquiry into legislative 
judgment in situations where prejudice 
against, discrete and insular minorities 
may tend to curtail rights intended to 
rotect them. That the minorities. might 
be unable to find protection in political 
process and, therefore, the Court might 
` appropriately regard their interest with 
special solicitude was muggested by 
Stone, J. in his famous foot-note to 
` United States v. Carolene Prod. Co. 
(1937) 304 U.S. 144. 7 . 


150. Over the years, this Court. 
has held that without recognition or af- 
filiation, there can be mo real or rnean- 
ingful exercise of the right to establish 
and administer 
under Article 80 (1) (see In re: The 
‘Kerala Education Bill, 1957, 1959 SCR 
995 at pp. 1067-68 = (AIR 1958 SC 956); 
Rev. Sidhrajbhai Sabhai v. State of Bom- ` 
bay (1988) 3 SCR 887 at P. 856 = (AIR 
1983 SC 540) and D. A. V. College, v. 
State of Punjab 1971 Supp SCR 688 at 
P. 709 — (AIR 1971 SC 1787). 

f \ 


educational institutions ` 


withholding absolutely must necessarily 
include the lesser power of granting it 
with restrictions and conditions and, there- 


fore, the legislature has power to impose: 


conditions on affiliated colleges establish- 
ed and administered by the religious or 
linguistic minorities which result. in 
their becoming constituent colleges. 
as a corollary to this argu- 
ment, it is submitted that the f 
recipient of the benefit or facility, name- 
ly, the religious or linguistic minority, is 
not deprived. of its damental right.‘ 
since it may retain its fundamental right 
ney by rejecting the proffered benefit 
acility.’ - 


or 

152. We think that dangerous 
consequences will follow if the logic of 
the argument is accepted in all cases. The 
rapid rise in the number of. government 
regulatory and welfare programmes, 
coupled with the multiplication of gov- 
ernment contracts resulting from expand- 
ed budgets, has greatly increased the total 
number of benefits or privileges which 
can be conferred by government, thus af- 
fording the government countless new 
opportunities to bargain for the surrender 
of constitutional rights, With the growth 
of spending power of the State — a neces- 
sary accompaniment of the modern wel- 
fere State — the potentiality of control 
through the power of purse has grown 
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apace. See “The New Property” by Char- 
les A. Reich, 73 Yale Law Journal, 7383.. 


158. Though the courts have re- 
cognized that Article 14 applies to public 
benefits and public employment as fully 
as to other acts of State, they are less 
quick to demand constitutional justifica- 
tion when a benefit or privilege like re- 


cognition, affiliation or aid is so condi- ` 


tioned that, to get it, one must surrender 
some part of one’s basic freedoms. 


154. The story begins with the 
judgment of Justice Holmes in McAulitfe 
v. New Bedford, 155 Mass 216 where he 
despatched the petition of a policeman 
who had been discharged from his ser- 
vice for violating a regulation which res- 
tricted his political activities by saying 
that "the petitioner may have a constitu- 
tional right to talk politics: but he has 
no constitutional right to be a policemen. 

. The servant cannot complain.as he 


takes the employment on terms which are 


offered to him. 
155. ` The notion that "the peti- - 
tioner has no constitutional right to be a 


policeman althou he has a constitu- 
tional right to talk politics" is a specific 
application of the larger view that no one 
has a constitutional right to 
largess or privilege and is much the same 
as the argument here that a religious or 
linguistic minority adminstering an edu- 
cational institution has no right to recog- 
nition or affiliation, though it has a fun- 


damental right to establish or administer ~ 


it. This aphorism of Mr. Justice Holmes 
has had a seductive influence in the de- 
velopment of this branch of the law. 


156. In Davis v. Massachusetts, 
(1896) 167 US 48 the appellant had been 
convicted of making a speech on the 
Bostom Common, in violation of a city 
ordinance forbidding, inter alia, the mak- 
ing of any public address upon public 
grounds without a ponmi from the mayor. 
The conviction had been affirmed by the 
Supreme Court -of Massachusetts in an 
opinion by Justice Holmes, in which he 
said:— 


“The argument that the ordinanca : 


was unconstitutional involves the same 
kind of fallacy that was dealt with in 
McAuliffe v. New Bedford, 155 Mass 216 
Jt assumes that the ordinance is directed 
A dd free speech generally ......... " 
whereas in fact it is directed toward the 
mods in which Bostom Common may be 
used. 


overnment . 


He continued, in language quoted by the 
United States Supreme Court in affirming 
the judgment: e: : 

“For the legislature absolutely or 
conditionally to forbid public speaking in 
a highway or popne park is no more an 
infringement of the rights of a member 
of the public than for the owner of a 
private house to forbid it in his house. 
When no proprietary right interferes, the 
legislature may end the right of the pub- 
lic to enter upon the public place by put- 
ting an end to the dedication to public 
uses. So it may take the lesser step of 
limiting the public. use to certain purpo- 
ses 


The Supreme Court then said: 

. "The right to absolutely exclude all 
right to use, necessarily includes the au- 
thority to determine under what circum-: 
Stances such use may be availed of, as 
oe power contains the lesser (at 


157. When he took his seat in the 
United States Supreme Court in 1902, 
Justice Holmes still adhered to the 
views about conditional privileges which 
he had expressed in McAulife v. New 
Bedford, 155 Mass 218 and Davis Massa- 
chusetts (1896) 167 US 48. Writing for 
the Court in Pullman Co. v. — Admas, 
(1902) 189 US 490 he disposed summarily 
of a contention that a tax on local busi- 
ness was so heavy as to burden the inter- 
state operations of the Pullman Company 
saying: 

"The.Company cannot complain of 


being taxed for the privilege of doing a 
local' business which it is free to re- 
nounce." í 


And, when in 1910, the majority of the 
Court swung to the opposite position in 
Western Union Co. v. Kansas, (1909) 216 
US 1, he dissented saying: 

. . Even in the law the whole generally 
includes its parts. If the State may pro- 
hibit, it may prohibit with the privilege 
of avoiding the prohibition in a certain 
way. 

A very perceptive critic has written. See 
Thomas Read Powell: 16 Columbia Law 
Rev. 99, at 110-111: 

“The pith of his (Holmes’) argument 
was expressed in the aphorism: ‘Even in 
the law the whole generally includes its 
parts. He thus implies that the power 
of total exclusion is a ‘whole’, of which 
the-power to impose any burdens whatso- 
ever on those admitted is a "part." 

He went on to say: 
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“Logically a thing which may be ab-- 


solutely excluded is not the same as a 
thing which may be subjected to burdens 
of a different kind, even though such bur- 


dens would be. regarded by all as less. 
the burden of absolute ex-. 


onerous than 
. clusion. * The ‘power of absolute exclu- 
sion’ is a term not identical with the 


‘power of relative exclusion’ or the - DOWSE 
to impose any burdens whatsoever ". 


When Justice Holmes was out-voted in 
the case referred to above and its com- 
. panion cases, he accepted the result. 
Eight years later we find him saying for 
a unanimous court in Western "Union 
Tel. Co. v. Foster, (1917) 247 US 105 
which struck down an interference with 
intér-state commerce: 

"It is suggested that the State gets 
the power from its power over the streets 
which it is necessary for the telegraph 
to cross. But if we assume that the 
plaintiffs in error under their present 
characters could be éxcluded from the 
Streets, the consequence would not fol- 
low. Acts ener iy lawful may become 
unlawful when done to accomplish an 
unlawful end,...... and a constitutional 
power cannot be used by way of condi- 
tion to attain-an unconstitutional result 
(at 114) (emphasis added). i 

158. The orthodox American doc- 


trine was that the right of a foreign cor-- 


oration to transact business within the 
oundaries of a state depends entirely 
sae the state’s permission. That seem- 
to offer a means of accomplishing the 
desired result. If the states had power 
to refuse admittance to foreign corpora- 
tions entirely, with or without cause, sure- 
ly they might exact in return for admis- 
sion whatever they wished. If so, a pro- 
mise, prior to admission, not to resort to 
the federal courts, or a liability to ex- 
pulsion in case of such a resort, requir- 
ed as the price of admission, would seem 
to be a legitimate and effective means of 
attaining the desired end. -In the case of 
Insurance Co. v. Morse 20 Wall 445 at 
p. 447 (U. S. 1874) the Supreme Court 
of the United States held void a statute 
requiring an agreement not to remove 
suits to the federal courts as a condition 
precedent to admission. This decision 
was based upon the poe supported by 
dicta expressed in the two earlier cases, 
that the exaction of the. agreement was 
‘an attempt to intefere with the exercise 
of a right derived from the Constitution 
and the laws of the United States. While 
the term "unconstitutional condition" was 


"not specifically employed in the opinion, 
the case seems clearly to be the fountain- 
head of the doctrine which now goes by 
that name. See “Unconstitutional Condi- 
tions" by Maurice H. Merrill, 77 Univer- 
sity of Pennsylvania Law Rev., 879, 880. 


159. The doctrine of “unconstitu- 
tional condition” means any stipulation 
imposed upon the grant of a governmen- 
tal privilege which in effect requires the 
recipient of the piege to relinquish 
some constitutional right. This doctrine 
takes for granted that ‘the petitioner has 
no right to be a policeman' but it em- 
phasizes the right he is conceded to pos- 
sess by reason of an explicit provision of 
the Constitution, namely, his right "to 
talk politics". - The major requirement of 
the doctrine is that the person complain- 
ing of the condition must demonstrate 
that it is unreasonable in the special sense 
that it takes. away or abridges the exer- 
cise of a right protected by an. explicit 
provision of the Constitution (see William . 
W. Van Alstyne: "The Demise of the 
Right-Privilege Distinction in Constitu- 
tional Law, 81 Harv. Law. Rev. 1489). 


160. In Frost and Frost pare | 
Co. v. Railroad Comm., (1925) 271 U. 
583 the Supreme Court of United States 
was concerned with the question of the 
validity of a statute of California requir- 
ing a certificate of public convenience and 
necessity to be secured by carriers, whe- 
ther common or private, as a pre-requi- 
site to carrying on their business over the 
public highways of the state. The Act 
was interpreted by the Supreme Court as 
imposing upon the applicant the obliga- 
tion to assume the duties and liabilities 
-of a common carrier as a condition pre- 
cedent to the issuance of the certificate. 
It held the statute, so construed, uncons- 
titutional, primarily on the ground that to 
force the status of a common carrier upon 
a private carrier against his will amounts, 
to deprivation of property without due ` 
process of law. To the suggestion that, 
ás the state might deny the use of its 
highways altogether as carriers, it might 
make its permission conditional upon as- 
sumption of the public utility status, the 
Court responded that to do so would be 
using the power of refusal to reach a for- 
bidden result, and hence would itself be 
unconstitutional. -Mr. Justice Sutherland, 
speaking for the majority, observed: 


“It is not necessary to challenge the 
proposition that, as a general rule, the 


state, having power to deny as a pri ege 
altogether, may grant it upon such condi- 
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tions as -it sees fit to impose; but the~ 


power of the state in that respect is not 
unlimited, and one of the limitations is 
that it may not impose conditions which 
require the relinquishment of constitu- 
tional rights. If the state may compel the 
surrender of one’ constitutional right as 
a condition of its favour, it may, in like 
manner, compel a surrender of all. . It is 
inconceivable that guarantees embedded 
in the Constitution of the United States 
may thus be manipulated out of exis- 
tence." (at p. 593). TAS f 
This decision clearly declares that, though 
the state may -have privileges within its 
control which it may withhold, it can- 
not use a grant of those- privileges to 
secure a valid consent to acts which, if 
imposed upon 
would be beyond its constitutional power. 


161. The argument of Mr. Justice 
Sutherland was, that there was involved 
in cases like this, not a single power, 
but two distinct bar and one of these, 
the power to prohibit the use of the pub- 
lic highways in proper cases, the' state 
possesses; and the other, the power to 
compel a private carrier to assume against 
his will the duties and burdens of a com- 
mon carrier, the state does not possess. 
According to him, it is clear that any at- 
tempt to exert the latter, separately and 
substantively must fall before the para- 
mount authority of the Constitution. Then 
the question is, could it stand in the con- 
ditional form in which it is made? The 
learned Judge said that if this could be 
done, constitutional guarantees, so care- 
fully safeguarded against direct assault, 
are open to destruction by the indirect, 
but no less effective, process of requiring 
a surrender, which, though in form volun- 
tary, in fact lacks none of the elements 
of compulsion. In reality, the carrier is 
in no choice, except a choice between 

e rock and the whirlpool — an option 
to forego a privilege which may be vital 
to his livelihood or submit to a require- 
ment which may constitute an intolerable 
burden. 


- 162. This is much the same as 
what Das, C. J.,.said in 1959 SCR 995 = 
(AIR 1958 SC 956): 

“No educational institutions can in 
actual practice be carried on without aid 
from the State and if they will not get 
it unless they surrender their rights, they 
will, by compulsion of financial necessi- 
ties, be compelled to give up their rights 
under Article 30 (1. . a 


the grantee in invitum 


In this situation, the condition which in- 


volves surrender is as effective a deter-' 
rent to the exercise of the right under 
Article 30 (l):as a direct "prohibition 
would be. Thus considered, it is ap- 
parent that the religious:minority does 
not voluntarily waive its right —— it has 
been coerced because of the basic impor- 
tance of the privilege involved, gamely, 
affiliation. ] 

163. It is doubtful whether the 
fundamental right under Art. 30 (1) can 


- be bartered away or surrendered by 


an 
voluntary act or that it can be ci 
The reason is that the fundamental right 
is vested in a plurality of persons as a 
unit or if we may say so, in a commu- 
nity of persons necessarily fluctuating. 
Can the present members of a minority 
community barter away or.surrender the 
right under the article so as to bind its 
future members as a unit? The funda- 
mental right is for the living generation. 
By a voluritary act of affiliation of an edu- 
cational institution established and admii- 
istered by a religious minority the past 
members of the community cannot sur- 
render the right of the future members 
of that community. The future members 
of the community do not derive the right 
under Article 30 (1) by succession or in- 
heritance. . 

164. The demise of the unconsti- 
tutional condition in the corporation field, 
however, did not  résult in terminating 
the use.of the same reasoning in other 
areas. The courts, faced with laws re- 
quiring the. surrender of constitutional 
rights in connection with other activities, 
have borrowed phrases and reasoning from, 
the cases dealing with state control of 
corporations and have transplated them to 
*contempor decisions involving nume- 
rous and diversified subjects. (See 28°. 
Indian Law Journal, Notes: "Judicial Ac- 
quiescence in the Forfeiture of Constitu- 
tional Rights through Expansion of the 
=a Privilege Doctrine”, 520, 


165. “Congress may withhold. all 
sorts of facilities for .a better life" wrote 
Mr. Justice Frankfurter in the Douds case 
American Communications Assoc. v. 
Douds, (1950) 889 US 882, 417 -but if it 
affords them. it cannot make them avail- 
able in an obviously arbitrary way or: 
exact surrender of freedoms unreleated to 
the purpose of the facilities.” : 

166. Professor Hale said that a 
state may not, by attaching a condition 
to a privilege, bring about undue inter- 
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ference with the workings of the federal 

system;.and also, that,it may not in thi 

fashion require the surrender of consti- 

tutional rights unless. the “surrender “Sere 

Ys. a purpose germane tó-that for which 
e 


power can normally be exérted with-' 


out, conditions; - (See “Unconstitutional 
Conditions and. Constitutional Rights", 35 
Colunibia Law Rev., 821, 357). The lat- 
ter limitation, it will be noted, is essen- 
tially the same as that voiced by Jus- 
tice Frankfurter in the Douds Case (1950) 
839 U. S. 382 that Con may not 


‘exact surrender of freedoms unrelated _ 


to- the purpose of the facilities.’ 

167.. . The most significant charac- 
teristic of the power to impose a condi- 
tion in this area is the relevancy of the 
condition to the attainment of the objec- 
tive involved in the grant of the privilege 
or benefit. P 

168. A condition may be invali- 
dated on the ground that denying a bene- 
fit or privilege because of the exercise of 


. a right in effect penalizes its exercise 


7 


lege’. 


(see Steinberg v. United States 163 F 
Supp 590 at.P. 592). In Sherbert v. Ver- 
ner, (1963) 874 U. S. 898 at Pp. 404-405 
the doctrine of “Unconstitutional condi- 
tion" has been applied by the United 
States Supreme Court to forbid a state 


to discontinue unemployment benefits to . 


a Seventh Day Adventist refusing Satur- 


day employment on atcount of the day . 


being the Sabbath 
Court said: 

“Nor may the South Carolina’ Court's 
construction of the statute be saved from 
constitutional infirmity on the ground that 
unemployment compensation 
not appellant's right but merely a a 
It-is too late in the day to doubt 
that the liberties of religion and expres- 
sion may be infringed by the denial of 
or placing of conditions upon a ben 
or privilege. American Communications 
Asso. v. Douds, (1950) 889 US 382 Wie- 
man v. Ubdegraff, (1952) 344 US 183, 
191, 192; Hannegan v. Esquire Inc., (1945) 
327 US 146, 155, 156.” 

169.. A state refused to grant sub- 
sidies in the form of- tax exemptions to 


day of her faith. The 


veterans of Church groups who declined - 


to sign loyalty oaths. That was held un- 


constitutional because it implied the use. 


- of subsidies as a means to curtail non- 


criminal speech (see Speiser v. Randall, 
(1958) 357 US 518, 518, 519. In that case 
the Court said: l n 

"To deny an Prem pun to claimants 
who engage in certain forms of speech is 


' whic 


enefits are . 
. himself or itself decides whether to 


A.LR. 


‘in effect to penalize them for such speech. 
Its deterrent effect is the same as if the 
State were to fine them for this speech. 
The appellees are plainly mistaken in their 
argument that, because a tax exemption 
is a ‘privilege’ or ‘bounty’, its denial may 
not ne speech. ‘This contention did 
not prevail before the California Courts, 


“So here, the denial of a tax exemp- 
tion for engaging in certain speech neces- 
sarily will have the effect of coercing the 
claimants to refrain from. the prescribed 
speech. ..... i 

170.: 
dated on yet another 
from participation in the enjoyment of a 
privilege or benefit those who wish to re- 
tain their rights would seem an unrea- 
sonable classification violative of Arti- 
cle 14. The discriminatory nature of the 
imposition of the conditions has been al- 
luded to by Mr. Justice Frankfurter in 
his concurring opinion in (1950) 389 US 
882. The Additional Solicitor General 


ound: precluding 


argued that the State is not denying equa- _ 


lity before the law because the burden 
of the condition applies to all recipients, 
namely, all who establish and administer 
educational’ institutions imparting secular 


- education and seek recognition or affilia- 


tion whether they be religious or linguis- 
tic minorities or- not. e argument is 
that a benefit burden package viz. the 
privilege of affiliation with the condi. 
tions, is being offered without discrimina- 
tion; that the State or university does not 
withhold the privilege fom any persons 


A condition may be invali- > 


- 


or entities, but that the person or entity | 


ac- 
cept or reject it. We are of the opinion 
that, in fact, everyone is not being offer- 


.ed the same package since the condition 


serves as a significant restriction on the 
activities only of those who have the fun- 
damental right of the nature guaranteed 
by Article 30 (1) namely, the religious 
and linguistic minorities, and who desire 
to exercise the right required to be waiv- 
ed as a condition to the receipt of the 
privilege. It is contradictory to speak of 


a constitutional right and yet to discri- - 


minate against a person who exercises that 
right. we? gh oe 
171. To avoid invalidation of-a 
condition on any of these grounds, it 
would seem necessary to show that the 
ting of the benefit or privilege places 

e recipient in a position which gives the 
State or the university a legitimate inte- 


" 


t 
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rest.in regulating his rights.. It appears 
that there are two legitimate interests 
which may justify such regulation. First 
is the interest in ensuring that the bene- 
fit or facility given or granted, namely, 
recognition or affiliation is maintained for 
the purposes intended, in order to pro- 
tect the effectiveness of the benefit or the 
facility itself. Second, social interests 
must be protected against those whose 
capacity for inflicting harm is increased 
by possession of the. benefit or facility. See 
Notes: “Unconstitutional Conditions", 78 
Harv. Law Rev. 1595. 


172. , An examination of the tradi- 
tional bases of the power to impose con- 
ditions upon’ governmental benefits or pri- 
vileges would reveal that the power to 
impose conditions is not a lesser part of 
the greater power to withhold, but instead 
is a distinct exercise of power which must 
find its own justification, and that the 
power to withhold recognition or affilia- 
tion altogether does not carry with it un- 
limited power to impose conditions which 
have the effect of restraining the exercise 
of fundamental rights. The normal de- 
sire to enjoy privileges like affiliation or 
recognition without which the educational 
institutions established by the minority 
for imparting secular education will not 
effectively serve the purpose for which 
they were established, cannot be made an 
instrument of suppression of the right 
. guaranteed. Infringement of a funda- 
mental right is nonetheless infringement 
because accomplished through the condi- 
tioning of a privilege. If a legislature 
attaches to a public benefit or privilege an 
addendum, which in no rational way ad- 
vances the purposes of the scheme of 
benefits but does restrain the exercise of 
a fundamental right, the restraint can 
draw no constitutional stren whatso- 
ever from its being attached to benefit 
or privilege, but must be measured as 
though it were a wholly separate enact- 
ment, 


178. 
whether a regulation. imposing a condi- 
tion subserves the purpose for which re- 
cognition or affiliation is granted, it. is 
necessary to have regard to what regula- 
tion the appropriate authority may make 
and impose in respect of an educational 
institution established and administered 
by a religious minority aüd receiving no 
recognition or aid. Such an institution 
will, of course, be subject to the general 
laws of the land like the law of taxation, 
law relating to sanitation, transfer of 
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In considering the question. 


property, or registration of documents, 
etc., because they are. Jaws affecting not 
only educational ‘institutions established 
by -religious minorities but also ali other 
persons and - institutions. It cannct be 


- said that by these general laws, the State 
"in any way takes away-:or -abridges the 


right guaranteed -under- Article 30, (1). 
Because -Article. 30 (1) is couched im ab- 
solute terms, it does not follow that the 
right guaranteed: is not subject to regu- . 
latory laws which would not amount to 
its abridgment. It is a total misconcep- 
tion to say „that because the right is 
couched in absolute terms, the exercise 
of the right cannot be regulated or that 
dit regulation of that right would be 
an abridgment of the right. Justice Hol- 
mes said in Hudson Country Water Co. 
ae McCarter (1907) 209 U. S. 849, 355, 


“All rights tend to declare themselves 
absolute to their logical extreme. Yet all 
in fact are limited by the neighbourhood 


‘of principles of -policy which are other 


than those on which the particular right 
is founded, and which become strong 
enough to hold their own when a cer- 
tain point is reached." 
No right, however absolute, can be free 
from regulation. e Privy Council said 
in Commonwealth of Australia v. Bank 
of New South Wales 1950 AC 235, 810 . 
that regulation of freedom of trade and 
commerce is compatible with their ab- 
solute freedom; that Section 92 of the 
Australian Commonwealth Act is violated 
only when an Act, restricts commerce 
irectly and immediately as distinct from 
creating some indirect . or consequential 
impediment which may fairly be regard- 
ed as remote. Likewise, the fact that 
trade and commerce are absolutely free 
under Article 801 of the Constitution is 
Compatible with their regulation which 
ill not amount to restriction. The 
Automobile Trausport (Rajasthan) Ltd. v. 
State of Rajasthan (1963) 1 SCR 491 = 
(AIR 1962 SC 1406) 

174. The application of the term 
‘abridge’ may not be difficult in 
cases but the problem arises acutely in 
certain types of situations. The impor 
tant ones are where a law is not a direct 
restriction of the right but is designed 
to accomplish another objective and the 
impact upon the right is secondary or in- 
direct. Measures which are directed at 
Other forms of activities but which have 
a secondary or indirect or incidental ef- 
fect upon the right do not generally ab- 


many -. | 


 .SCC 788 = (AIR 1973 SC 106). 
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ridge a right unless the content of the 
right is regulated. As we have already 
said, such measures would include various 
types of taxes, economic regulations, laws 
regulating the wages, measures to promote 
"health and to preserve hygiene and other 
laws of general application.. By hypothe- 
sis, the Jaw, taken by itself, is a egiti- 
mate one, aimed directly at the control 
of some other activity. The question is 
about its secondary impact upon the ad- 
mitted area of administration of educa- 
tional institutions. This is especially a 
roblem of determining when the regu- 
[non in issue has an effect which consti- 
tutes an abridgment of the constitu- 
tional right within the meaning of Arti- 
cle 18 (2). In other words, in every case 
the court must undertake to define and 
give content to the word ‘abridge’ in Arti- 
cle 13 (2). See generally the judgment of 
one of us (Mathew, J.), in Benett Cole- 
man and Co. v. Union of India, "a. e 
The 
question to be asked and answered is 
whether the particular measure is regula- 
tory or whether it crosses the zone of 
rmissible regulation and enters the for- 
idden territory of restrictions or abridg- 
ment. So, even if an educational institu- 
.tion established by a religious or linguis- 
tic minority does not seek recognition, 
affiliation or aid, its activity can be re- 
gulated in various ways provided the 
regulations do not take away or abridge 
the guaranteed right. Regular tax mea- 
sures, economic regulations, social wel- 
fare legislation, wage and hour legisla- 
tion and similar measures may, of course 
have some effect upon the right under 
Article 30 (1). But where the burden is 
the same as that borne by others engaged 
in different forms of activity, the simi- 
lar impact on the right seems clearly in- 
sufficient to constitute an abridgment. If 
an educational institution established by 
a religious T seeks no recognition, 
affiliation or aid, the State may have no 
right to prescribe the curriculum, syllabi 
or the qualification of the teachers. 
. 175. We find it impossible to sub- 
scribe to the proposition that. State ne- 


cessity is the criterion for deciding whe- - 


ther a regulation imposed on an educa- 
tional institution takes away or abridges 
the right under Article 30 (1). If a legis- 
lature can impose any regulation which 
it thinks necessary to protect what in its 
view, is in the interest of the State or 

society, the right under Article 30 (1) will 
' cease to be a fundamental right. It 
sounds paradoxical that a right which the 


.8m educational institution, namely, 


ALR. 


Constitution makers wanted to be abso- 
lute can be subjected to regulations which 
need only satisfy the nebulous and elas- 
tic test of State necessity. The very pur- 
pose of incorporating this right in Part 
III of the Constitution in absolute terms 
in marked contrast with the. other funda- 
mental rights was to withdraw it from 
the reach of the majority. To subject the 
right today to regulations dictated by the 
protean concept of State necessity as con- 
ceived by the majority would be to sub- 
vert the very purpose for which the right 
was given. . 


176. What then are the additional 
regulations which can legitimately be im- 
posed upon an educational institution 
established and administered by a reli- 
gious or linguistic minority which imparts 
general secular education and seeks, re- 
cognition or affiliation P 


177. 
granted on the basis of the ee of 
at 
it has reached the educational standard 
set up by the university. Recognition or 
affiliation is sought for the purpose of ena- 
bling the students in an educational ins- 
titution to sit for an examination to be 
conducted by the university and to obtain 
a decree conferred by the university. For 
that purpose, the students should have 
to be coached in such a manner so as to 


attain the standard of education prescrib- | 


ed by the university. Recognition or affi- 
liation creates an interest in the univer- 
sity to ensure that the educational insti- 
tution is maintained for the purpose in- 
tended' and any regulation which will 
subserve or advance that purpose will be 
reasonable and’no educational institution 
established and administered by a reli- 
gious or linguistic minority can claim re- 
cognition or affiliation without subniit- 
ting to those regulations. That is the 
me of recognition or affiliation: but this 
oes not mean that it should submit to 
a regulation stipulating for surrender of 
a right. or fieedom guaranteed by the 
Constitution, which is unrelated to the 
purpose of recógnition or affiliation. In 
other words, recognition or affiliation is 
a facility which the university grants to 
an educational institution, for the purpose 


. of enabling the students there to sit for 


an examination to be conducted by the 
university in the prescribed subjects and 
to obtain the degree conferred by the uni- 
versity, and therefore, it stands to reason 
to hold that no regulation which is un- 
related to the purpose can be imposed. 


Recognition or affiliation is: 
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, besides recognition or affiliation, an 
educational institution conducted by a 
eligious minority is granted aid, further 

epos for ensuring that the aid is 
utilized for the purpose for which it is 
granted will be permissible. The heart 
of the matter is that no educational insti- 
tution established by a religious or lingu- 
istic minority can claim total immunity 
from regulations by the legislature or the 
university if it wants affiliation or recog- 
nition; but the character of the permissible 
regulations must depend upon their pur- 
ose. As we said, such me guiations will 
Be permissible if they are relevant to the 
purpose of securing or promoting the ob- 
ject of recognition or affiliation. There 
will be borderline cases where it is diffi- 
cult to decide whether a regulation really 
subserves the purpose of recognition or 
affiliation. But that does not affect the 
question of principle. In every case, 
when the reasonableness of a gustus 
comes up for consideration before the 

Court, the question to be asked and ans- 
wered is whether the E is cal- 
culated to subserve or in effect sub- 
serve the purpose of recognition or affi- 
liation, namely, the excellence of the ins- 
titution as a vehicle for general secular 
education to the minority community and 
to other persons who resort to it. The 
question whether a regulation is in the 
general interest of the public has no rele- 
vance, if it does not advance the excel- 
lence of the institution as a vehicle for 
general secular education as, ex-hypothe- 
si, the only permissible regulations are 
those which secure the effectiveness of 
the purpose of the facility, namely, the 
excellence of the educational institutions 
in respect of their educational standards. 
This is the reason why this Court has 
time and again said that the question 
whether a particular regulation is calcu- 
lated to advance the general public inte- 
"rest is of no consequence if it is not con- 
ducive to the interests of the minority 


(oS HEN and those persons who resort 
o i 


178. In (1963) 3 SCR 887, 856-857 
— (AIR 1968 SC 540), the Court said that 
no general principle on which reasonable- 
ness or otherwise of a regulation may be 
tested was sought to be laid down by the 
court in 1959 SCR 995 = (AIR 1958 SC. 
956) and, therefore, the case is not an au- 
thority for the proposition that all regu: 
lative measures which are not destructive 
or annihilative of the character of the 
Institution established by the minority can 


is not subject to 


be imposed if the regulations are in the 
national or public interest. The Court 
further said that unlike the fundamen- 
tal freedoms guaranteed by Article — 19, 
the right guaranteed under Article 30 (1) 
reasonable restrictions 
and that the right is intended to be ef- 
fective and is not to be whittled down 
by so-called regulative measures conceiv- 
ed in the interest not of the minority 
educational institution, but of the public 
or the nation as a whole. It was the 
view of the Court that regulations which 
may lawfully be imposed either by legis- 
lative or executive action as a condition 
of receiving grant or of recognition must 
be directed to making the institution, 
while retaining its character as a minority 
institution, effective as an educational 
institution and that such regulation must 
satisfy a dual test —the test of reasonable- 
ness, namely the test that it is regula- 
tive of the educational character of the 
institution and is conducive to making 
the institution an effective vehicle of edu- 
cation for the D 
other persons who resort to it. 


179. In (1971) 1 SCR 784 = (AIR 
1970 SC 2079) the Court said — we think 
in relation to an educational institution 
which seeks recognition or aid — that 
the standards of education are not a 
part of management as such, that the 
standards of education concern the body 
politic and are dictated by considera- 
tions of the advancement of the country 
and its people and, therefore, if univer- 
sities established syllabi for examinations, 
they must be followed, subject, however, 
to special subjects which the institutions 
may seek to teach, and to a certain ex- 
tent the State may also regulate the con- 
ditions of employment of teachers and the 
health and hygiene of students and that 
these regulations do not bear directly 
upon management as such although they 
may indirectly affect it. The Court said 
further that the Ent of the State to regu- 
late education, educational standards and 
allied matters cannot be denied since the 
minority institutions cannot be allowed to 
fall befow the standards, or under the 
guise of exclusive right of management, 
to decline to follow the Eeneral pattem 
and that while the management must be 
left to them, they may be compelled to 
F in step with others. What the Court 
said m answer to the contention of Mr. 
Mohan Kumaramangalam that the provi- 
sions in the Kerala University Act which 


were struck down were conceived in the 


minority community or. 
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interest of general education is instruc- 
tive in this context: 


- “Mr. Mohan Kumaramangalam 


brought to our notice passages from the . 


Report of the. Education Commission in 
which the Commission had made sugges- 
tions regarding the conditions of service 
of the teaching staff in the universities 
and the colleges and standards of teach- 
ing. He also referred to the Report of 
the Education. Commission on the status 
of teachers, suggestions for improving the 
teaching methods and standards. He ar- 
‘gued that what has been done by the 
Kerala University Act is to implement 
these suggestions in Chapters VIII and IX 
and particularly the impugned sections. 
We have no doubt that the provisions. of 
the Act were made bona fide and in the 
interest of education but unfortunately 

' they do affect the administration of these 
institutions and rob the founders of that 
right which the Constitution desires. 
should be theirs. The provisions, even if 
salutary, cannot stand in the face-of the 
constitutional guarantee. We do not, 
therefore, find it necessary to refer to the 
two reports.” 

180. In the light of the above 
discussion let us examine the validity of 
the impugned provisions of the Gujarat 
University Act, 1949, as subsequently 


amended, 

181. Section .88-A (1) (a) provides: 

“33-A (1) Every College (orker than 
a Government college or a college main- 
tained: by the Government) affiliated be- 
fore the commencement of the Gujarat 
University (Amendment) Act, 1972 (here- 
inafter in this section referred to as "such 
commencément")— | 

(a) shall be under the management 
of a governing body which shall include 
amongst its members the Principal of the 
College, a representative of the Univer- 
sity contig by the Vice-Chancellor, 
and three representatives of the teachers 
of the college and at least on representa- 
tive each of the members of the non- 
teaching staff and the students of the 
college, to be elected respectively from 
amongst such teachers, members of the 
non-teaching staff and students; and 

'(b) thàt for recruitment of the Prin- 
cipal and niembers of the teaching staff 
of a college there is a selection committee 
of the college which shall include— 

"(1) in the case of recruitment of the 
Principal, a representative of the Univer- 
sity nominated by the Vice-Chancellor, 
“and : 


2y in the case of recruitment of a 
member of the teaching staff of the col- 
lège, a representative of the University 
nominated by the Vice-Chancellor and . 
the Head of the Department, if any, con- 
cerned with the subject to be taught by ` 
such member" > 


182. We think that the provisions 
of sub-sections (1) (a) and (1) (b) of Sec- 
Hon 33-A abridge the right of the reli- 
gious minority to a er educational 
institutions of their choice. The require- 
ment that the college should have a gov- 
erning body which shall include persons 
other than those who are members of the 
governe body of the Society of Jesus 
would take away the management of the 
college from the governing body consti- 
tut E the Society of Jesus and vest it 
in a different body. The right to admin- 
ister the educational institution established 
by a religious minority is vested in it. It 
is in the governing body of the Socie 
of Jesus that the religious minority whic 
established the college has vested the right 
to administer the institution and that body 
alone has the right to administer the 
same. The requirement that the college 
Should have a governing body including 
persons other than those who constitute the 
Evening body of the Society of Je 

the effect of divesting that body of 
its exclusive right to manage the educa- 
tional institution. That it is desirable in 
the opinion of the legislature to associate 
the Principal of the college or the other 
persons referred to in Section 33-A (1) (a) 
in the management of the college is not 


‘a relevant consideration. The question is 


whether the provision has the effect of 
divesting the governing body as consti- 
tuted by the religious minority of its, ex- 
clusive right to administer the institution. 
Under the guise of preventing maladmin- 
istration, the right of the governing body 
of the college constituted by the religious 
minority -to administer the institution can- 
not be taken away. The effect of the pro- 
vision is that the religious minority vir- 
tually loses its right to administer the ins- 
titution it has founded. »» 


"Administration means 'management 
of the affairs’ of the ‘institution. This 
management must be free of control so 
that the founders or their nominees can 
mould the institution according to their : 
way of thinkin d and in accordance with 

o 


their ideas of how the interests of the 
community in general and the institution 
in particular will be best served. "No part: 


of this management can be taken away 
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and vested in another body without an 

encroachment upon the guaranteed right.” 

See (1971) 1 SCR. 784 at p. 740=(AIR’ 
1970 SC 2079). Sections 48 and 49 of the 

Kerala University Act, 1969, which came» 
up for consideration in that case respec- 

tively dealt with the governing body for 

private colleges not under corporate 

management and the managing council 

for private colleges under corporate 

management. Under the provisions of 
these sections, the educational agency or 
the corporate management was to esta- 
blish a governin ody or a managin 

council respectively. The sections provid- 
ed for the composition of the two bodies. ` 
It was held that the sections had the 
effect of abridging the right to admin- 
ister the educational institution of the 
religious minority in question there. One 
of the grounds given in the judgment for 
upholamg the decision of the High Court 
striking down the sections is that these 
bodies had a legal personality distinct 
from governing bodies set up by the edu- 
cational agency or the corporate manage- 
ment and that they were not answerable 
to tlie founders in the matter of admin- 
istration of the educational institution. 
The Court said that a law which: inter- 
feres with the composition of the gov- 
erning body or the managing count as 
constituted by the religious or linguistic 
minority is an -abridgment of the. right 
of the religious mimorities to administer 
the educational institution established by 
it (see also (1969) 2 SCR 78 at pp. 77, 78 


= (AIR 1969 SC 465) and (1970) 1 SCR , 


172 = (AIR 1970 SC 259)). 

183. It is upon the principal and 
teachers of a college that the tone and 
temper of an educational institution de- 
pend. On them would depend its re- 
putation, the maintenance of discipline 
and its efficiency in teaching. The nee 
to choose the principal and to have the 
teaching conducted by teachers appointed 
by the management after an overall as-. 
sessment of’ their outlook and philosophy 
is perhaps the most important facet of the 
right to administer an educational insti- 
tution. We can perceive no reason wh 
a prece. of the University nomi- 
nate 
on the Selection Committee for recruit- 
ing the Principal or for the insistence of 
head of the department besides the re- 
presentative of the University being on 
the Selection Committee for recruiting 
the members of the teaching staff. So 
long as the persons chosen have the qua- 
lification prescribed by the University, the 


by the Vice-Chancellor should be' ed 


choice must be left to: the management. 
'That is part of thé fundamental right of 
the minorities to administer the educa- | 
tional institution established by them. 


184, Section 40 (i provides that 
the Court (senate) may: determine that all 
instruction, teaching and training in 


courses of studies in respect of which the 
university is competent to hold examina- 
tion shall, within the university area be 
conducted by the university and shall be 
imparted by the teachers of the univer- 
sity and the Court shall communicate its 
decision to the State Government, Sub- 
section (2) of Section 40 says that on 
receipt of the communication under sub- 
section (1) the Government may, after 
making such inquiry as it thinks fit, by 
notification in the Officia] Gazette declare 
that the provisions of Section 41 shall 
come into force on such date as may be 
specified. 

185. The petitioner contends that ' 
this section virtually takes away the very 
essence of the right of the religious mino- 
rity to administer the college in question. 


186. _ To decide this question, it is 
necessary to read some of the other pro- 
visions. 

187. Section 2 (2) defines a 'col- 


lege' as a degree college or an interme- 
diate college. Section 2 (2-A) states that 
a ‘constituent college’ means a university 
college or an affiliated college made con- 
stituent under Section 4L A ‘degree col- 
lege’ has been defined by Section 2 (3) 
as an affiliated college which is authoriz- 
ed. to submit its students to an examina- 
tion qualifying for any degree of the uni- . 
versity. Section 2 (13) provides: d 
_“ "Teachers of the University" means 
teacher appointed by the University for 
imparting instruction on its behalf". 


Section 2 (15-A) states that a "University 
ege" means a college which the Uni- 
versity may establish or maintein under 
the Act or a college transferred to the 
University and maintained. by it. ` 


188. On the plain wording of Sec- 
tion 40 it is clear that the governing body 
of the religious minority will be depriv- 
of the most vital function which apper- 
tains to its right to administer the college, 
namely, the teaching, training and instruc- 
tion in the courses óf studies, in respect 
of which the university is competent to 
hold examination. The fundamental right 
of a minority to administer educational 
institutions of its choice comprises within 
it the elementary right to conduct teach- 
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ing, training and instruction in courses of 
studies in the institutions so established 
by teachers appointed by the minority. If 
this essential component of the right of 
administration is taken 
minority and vested in the unlversity, 
there can be no doubt that its right to 
administer the educational institution 
guaranteed under Article 80 (1) is taken 


away. 

189. Section 89 provides that the 
university shall conduct t-graduate 
instruction. That means that teaching, 


training and instruction in post-graduate 
courses will be conducted by the univer- 
sity. The word ‘conduct’ occurring in S. 40 
cannot have a meaning different from what 
tt has in Section 89. If in Section 39 it 
means that the university is the exclusive 
teaching and training agency in post-gra- 
duate instruction, there is no reason to 
think that any vestige of the right to 
.teach, train or instruct will be left to the 
minority after these matters . are taken 
over by the university. The teaching and 
2 in the college will thereafter be 

one 
for and on behalf of the university. The 
definition of the term ‘teachers of the uni- 
versity’ given in Section 2 (18) would indi- 
cate that they are teachers appointed by 


the uw for imparting instruction . 


on its be 

. 190. Jf this section is ultra vires 
Article 30 (1), we do not think that Sec- 
tion 41 which in the present scheme of 
legislation is dependent upon Section 40 
can survive and therefore it is unneces- 
Sary to express any view upon the con- 
stitutionality of its provisions. 

191. — Sub-sections (1) and (2) of 
Section 51-A read: 

"51-A (1) No member of the teach- 
ing, other academic and non-teaching 
staff of an affiliated college and recogniz- 
ed or approved institution shall be dis- 
missed or removed or reduced in rank 
except after an enquiry in which he has 
been informed of the charges against him 
and given a reasonable opportunity of 
being heard in respect of those charges 
and until — 


(a) he has been. given a reasonable 
opportunity of making representation on 
any such Penalty proposed to be inflicted 


on » an 
(b) the penalty to be inflicted on him 
is approved by the Vice-Chancellor or 


any other officer of the university autho- 
rised by the 
behalf. - 


away from the . 


: tioners that clause (1) 
‘has the 


y the teachers of the university. 


‘services of a teacher after an in 


‘Vice-Chancellor in this 


2) No termination of service of such 
member «not amounting to his dismissal 
'or removal falling under sub-section (1) 
shall be valid unless— . 


(a) he has been given a reasonable | 


opportunity of showing cause against the 
proposed termination, and 2 

( such termination is roved by 
the Vice-Chancellor or any officer of the 
University authorised by the Vice-Chan- 
cellor in this behalf: 
Provided that nothing in this sub-section 
Shall apply to any person who is appoint- 
ed for a temporary period only." 

192. It was argued for the peti- 


effect of vesting in the Vice- 
Chancellor a general power of veto on 


) of ‘Section 51-A ~ 


the right of the management to dismiss a. 


teacher. The exact scope of the power of 
the Vice-Chancellor or of the officer of 
the University authorized by him in this 
sub-section is not Clear. Ü the purpose 
of the approval is to see. that the provi- 
sions of sub-section 51-A a (a) are com- 
plied with, there can possibly be no ob- 
jection in lodging the power of approval 
even in a: nominee of the Vice-Chancellor. 
But an uncanalised power without any 
guideline to withhold approval would be 
a direct abridgment of the right of the 
management to dismiss or remove a tea- 
cher or inflict any other penalty after con- 
ducting an. enquiry. 


1983. The relationship between the 
management and a teacher is that of an 
employer and employee and it passes one's 
understanding why the management can- 
not terminate the services of a teacher on 
the basis of the contract of employment. 
Of course, it is open to the State in the 
exercise of its dco power to re- 
quire that before the services of a teacher 
are terminated, he should be given an 
opportunity of being heard in his defence. 
But to require that for terminating ue 

as 
been conducted, the management should 
have the approval of an outside agency 
like the Vice-Chancellor or of his nomi- 
nee would be an abridgment of its right 
to a eri the: EIS E EUR 
No guidelines are pro y the legis- 
fatio to the Vice-Chancellor for the ex- 
ercise of his power. The fact that the 
power can be clegatod by the Vice-Chan- 
cellor to any officer of the university 
means that any petty officer to whom the 
power is delegated can exercise a general 
power. of veto. There is no obligation 
under the sub-sections (1) (b) and (2) (b) 


| 
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that the Vice-Chancellor or his nominee 
should give any reason for disapproval. 
As we' said a blanket power without any 
guideline to disapproye the action of the 
management would certainly encroach 
upon the right of the management to dis- 
miss or terminate the services of a teacher 
after an ead iry. While we uphold the 
provisions o ARNE (1) (a) and (2) (a) 
of Section 51-A, we think that sub- 
clauses (1) (b) and (2) (b) of S. 51-A are 
violative of the right under Art. 30 of the 
religious minority in question here. In 
1959 SCR 995 = (AIR 1958 SC 956) this 
Court, no doubt, upheld provisions similar 
to those in Sections 51-A (1) (b) and 51-A 
(2) OF But the subsequent decisions of 
this Court leave no doubt that the re- 
quirement of subsequent approval for dis- 
missing or terminating the services of the 
teacher would be bad as offending Arti- 
cle 30 (1). In (1971) Supp SCR 688 = 
(AIR 1971 SC 1787) clause 17 of the im- 
pugned statute related to the requirement 
of subsequent approval for termination of 
the services of teachers. This Court struck 
down the provision as an abridgment of 
the right to administer the educational in- 
‘stitution established by the minority in 
question there. 


194. Section 52-A states that any 
dispute between the governing body and 
any member of the teaching, other acade- 
mic and non-teaching staff of an affiliated 
college or recognized or approved institu- 
tion, which is connected with the 
conditions. of service of such mem- 
ber, shall, on’ a request of the gov- 
erning body, or of the member con- 
cerned be referred to a Tribunal of 
Arbitration consisting of one member 
nominated by the governing body-of the 
college, or, as the case may be, the re- 
cognized or approved institution, one 
member nominated by the member con- 
cerned and an umpire appointed by the 
Vice-Chancellor and that the provisions of 
the Arbitration: Act would apply to such 
arbitration proceeding. 


195. This provision subserves no 
purpose and we feel no doubt. that 
it wil needlessly interfere with the 
day-to-day management of the institu- 
tion. Any and every petty dispute raised 
by a member of the - teaching or non- 
teaching staff will have to be referred to 
arbitration if it seems to touch the service 
conditions.  Arbitrations, not impartin 
education, will become the business’ o 
educational institutions. This section is 
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in our, opinion bad in its application to 
minorities. 

198. In the ‘result, we hold that 
the provisions of Section 38-A, §..40, sub- 
clauses (1) (b) and (2) (b) of Section 51-A 
and Section 52-A are violative of Arti- 
cle 30 (1) of the Constitution and, there- 
fore, they can have no application to 
educational institutions established and 
administered by religious ‘or linguistic 


minorities. 
BEG, J..— 197. The two ques- 
tions to be answered by us are: + 


(1) Whether the impact of Arti- 
cle 30 (1) of the Constitution upon any of 
the provisions of the Act before us, or, 
to put it conversely, whether the effect of 
any of the provisions of the Act upon the 
fundamental rights guaranteed to' mino- 
riies by Article 30 (1) is such as to in- 
validate these provisions? 

(2) Whether the rights guaranteed by 
Article 30 are in any way circumscribed 
by Article 29? 

198. On the second question. I 
have ‘nothing significant to add to what 
has fallen from My Lord the Chief Justice. 
I am in entire agreement with the view 
that, although, Articles 29 and 80 may 
supplement each other so far as certain 
rights. of minorities are concerned, yet, 
Article 29 of the Constitution does not, 
in any way, impose a limit on the kind 
or character of education which a mino- 
rity may choose to impart through its 
Institutions to the children of its own 
members or to those of others who may 
choose to send their children to its 
Schools. In other words, it has a right to 
impart a general secular education, I 
would, however, like to point out that, 
as rights and duties are  correlative, it 
follows, from ^the extent of this wider 
right of a minority under Article 30 (1) 
to impart even general or non-dencmina- 
tional secular education to those who may 
not follow its culture or subscribe to its 
beliefs, that, when a minority Institution 
decides to enter this wider educational 
Sphere of national education, it, by reason 
of this free choice itself, could be deemed 
to opt to adhere to the needs of the 
general pattern of such education in the 
country, at least- whenever that choice is 
made in accordance with statutory pro- 
visions. Its choice to impart an educa- 
tion intended tu give a secular orienta- 


_tion or character to its education neces- 


xd entails its assent ro. the imperative 
needs of the choice made by .the State 
about the kind of “secular” education 


- 


' tic walls" which 
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which promotes national integration or 
the elevating objectives set out in the 
preamble to our Constitution, and the: best 
way of giving it. If it is part of a mino- 
ritys rights to make such a choice it 
should also  be.part of its obligations, 
which necessarily follow from the choice, 
to adhere to the genen! pattern. The 
logical basis of such a choice is that the 
particular miņority Institution, which 
chooses to impart such general secular 
education, prefers that higher range of 
freedom where, according to the, poet 
Rabindranath Tagore, “the narrow domes- 
constitute barriers be- 
tween various sections of the nation will 
crumble and fall. It may refuse to accept 
the choice made by the State of the kind 
of secular education the State wants or 
of the’ way in which it should be given. 
But, in that event, should it not be pre- 
pace to forego the benefits of recognition 
y the State? The State is bound to per- 
mit and protect the choice of the mino- 
rity Institution whatever that might be. 
But, can .it be compelled to give it a 
treatment different m that given to 
other Institutions making such a choice? 


199. Turning to the first and the 
more complex question, .I think it is dif- 
ficult to answer the argument of the Addi- 
tional Solicitor General, appearing on be- 
half of the State of Gujarat, that, where 
a minority Institution has, of its own free 
will, opted for affiliation under the terms 
of a statute, it must be deemed to have 
chosen to give up, as a price for the bene 
fits resulting from affiliation, the exercise 
of certain rights which may, in another 
context, appear to be unwarranted im- 
pairments of its fundamental rights. 


200. Jt is true that, if the. object 
of an enactment is to compel a minority 
Institution, even indirectly, to give up the 
exercise of its fundamental rights, the 
provisions which have this effect. will. be 
void or inoperative against the minority 
Institution. "The price of affiliation can- 
not be a total abandonment of the right 


to establish and administer a minority In-, 


stitution conferred by Art. 80 (1) of the 
Constitution. This aspect of the matter, 
therefore, raises the ur whether any 
` of the provisions of the Act are intended 
to have that effect upon a minority Institu- 
tion. Even' if that intention is not mani- 
fest from the express terms of statutory 
provisions, the provisions may be vitiated 
if that is their necessary consequence or 
effect. I shall endeavour to show that 
the view which this Court has taken 


. may’ change its terms at any time. 


whenever questions of this kind have 
arisen before it on the effect of the pro- 
visions of a statute; though theoretically 
and logically perhaps not quite consistent 
always on propositions accepted, has the 
virtue of leaving the result to the balanc- 
ing of conflicting -considerations to be 


‘carried out on the particular provisions 


and facts involved in each case. 

201. | When we examine either the 
Act as a whole or the impugned provisions: 
of the Act before us, we find no mention 


"whatsoever of anything which is directed 


against a minority or its educational In- 
stitutions. The impugned provisions of 


.the Gujarat University Act, 1949 (herein- 


after referred to as ‘the Act) are: Sec- 
tion 20 (Clause XXXIX) inserted in the 


peor University Act, 1949, as amend- 
e 


y the Gujarat University (Amendment) 
Act, 1972; Section 88-A inserted in the 
Gujarat University Act, 1949, as amended 
by. the Gujarat University (Amendment) 
Act, 1972, (Gujarat Act No. 6 of 1973); 
Sections 40 and 41 of the.Gujarat Uni- 
versity Act 1949, as amended by the 
Gujarat University (Amendment) Act, 1972 . 
(Gujarat Act No. 6 of 1973); Sections 51-A 
and 52-A inserted in the Gujarat Univer- 
sity Act, 1949, as amended by the Gujarat 
University (Amendment) Act, 1972, (Guja- 
rat Act No. 6 of 1973). If we accept the 
argument that, before enacting the am- 
endments which are assailed, the State 
Legislature must be deemed to be aware 
of the fact that the petitioning minority 
Institution before. us, the Ahmedabad St. 
Xaviers College, is an affiliated College 
of the University, it may be possible to 
say that the. amendments must be deem- 
ed to be directed against it also. When 
the minority Institution exercised its 
choice by applying for affiliation under 
the provisions of the Act, there were no 
amendments before it. On the other 


‘hand, it may be contended that, where a. 


statutory right is availed of by any party, 
it must be deemed to have chosen it sub- 
ject to the condition that the poe 

ut, 
can it be deemed to have opted to sub- 
mit to any and every future amendment? 
Perhaps it will be carrying the doctrine 
of imputed knowledge and .consent too 
far to say that a minority Institution opt- 
ing for a statutory right must be deemed to 
have signed a blank cheque to assent to 
any and every coriceivable amendment of 
any kind whatsoever in future as the price 
to be paid by it of its choice. No one 
could be deemed to assent to what is 
not before him at all Moreover, can a 


> 
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minority, even by its assent, be barred 
from the exercise of a fundamental right? 
It may be that the bar may be only a 
conditional one so that it could be re- 
moved by the institution 
whenever it is prepared to pay the price 
of its removal by giving up certain ad- 
vantages which are not parts of its funda- 
mental right. Such a conditional bar may 
be construed only as a permissible re- 
gulatory restriction. 

202. The first provision which has 
a compulsive effect on Ahmedabad St. 
Xaviers College Society is Section 5 (1) 
of the Act which says : 

. “5 (1) No educational Institution 
situate within the University area shall, 
'save with the sanction of the State Gov- 
ernment be. associated in any’ way with, 
or seek admission to any privileges of, any 
other University established by law:” 

As St. Xaviers College is apparently 
situated within the University area, it is 
prevented from seeking affiliation to any 
other University established by law. This 
would, in my opinion, have the effect of 
compelling it to abandon its fundamental 
ights guaranteed by Article 30 (1) of the 
Constitution as a price for affiliation by. 
the Gujarat University because it is not 
ermitted to affiliate with any other Uni- 


versity without the sanction of the 
Government. ' The petitioner has not, 
however, in the reliefs prayed for by 


the petition, asked for a declaration that 
Section 5 is invalid. But, the compul- 


sive effect of Section 5 was one of the. 


arguments advanced by Mr. Nanavati 
for the petitioner. . The Additional Soli- 
citor General, arguing for the State, had 
ractically conceded that Section 5 of 
the Act will be invalid against the peti- 
tioner. He, however, hoped to [ques 
it in case we could so interpret it as to 
impose an obligation upon: the State 
Government to give its sanction in every 
case where a minority Institution applies 
for affiliation with another University. 
Inasmuch as Section 5 of the Act has a 
compulsive effect by denying to the peti- 
tioning college the option to kéep out 
of the statute altogether, it would, in my 
opinion, be inoperative against it. © - 
208. Section 41 (1), however, ope- 
rates even, more directly upon the peti- 
tioning College, which had been .“admit- 
ted to the privileges of the University" 
under Section 5 (8) by affilistion. This 
pom would have the compelling ef- 
ect óf making it automatically a constitu- 
ent unit of the University, and must, there- 


concerned 
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fore, be held to be inoperative against 


. the petitioning College. as it cannot affect 


the fundamental rights guaranteed by 
Article 30 (1) of the Constitution. Provi- 
sions of Section 40 and the remaining 
provisions of Section 41 of the Act are 
all parts of the same compulsive scheme 
or mechanism which is struck by Arti- 
cle 30 (1). i f 

204. If we hold, as I think we 
must, having regard to the provisions of 
Art. 30 (1) of the Constitution, that the 
words “shall be constituent college of the 
University", used in Section 41 i of the 
Act, only mean that, so far as the peti- 
tioning college is concerned it "may" be- 
come a constituent college of the Univer- 
Sity, evén after a notification under Sec- 
tion 40 (2) of the Act, the statute, read 
as a whole, places before the petitioning 
college the Plowing four alternatives : 

1) To become a constituent unit of 
the University. - . 

(2) To continue as an affiliated college 
on new terms embodied in amended pro- 
visions . contained in Sections 20, 88-A, 


-51-A and 52-A of the Act. 


(8) To face the consequence of with- 
drawal of affiliation under Section 87 of 
the Act and the resulting disadvantages of 
disaffiliation by failing to comply with the 
conditions of its iation, or, in other 
words, to step outside the statute alto- 
gether. 


(4) To get the status of an “autono- 


. mous” college under Section 38-B of the 


Act for which the petitioning college has 

already applied. ` : 

The range of choices open is thus wide. 

A minority is left absolutely free to make 

any choice it likes. It has necessarily to 

pay the price of each choice it makes 
owing what it entails. 

205. If the combined effect of pro- 
visions of the statute is that four alterna- 
tive courses are open to the College due 
to its initial option to apply for “affilia- 
tion” which is, strictly speaking, only a 
statutory and not a fundamental right, 


‘can its rights under Art. 30 (1) of the 


Constitution be said to be violated unless 
and until it is shown that its application 
for autonomy has been or is bound to be 
rejected? Compelling the,College to ba- 
come a constituent part of the University 
amounts to taking. away of its separate 


‘identity by. the force of law. But, if the 


College has really attained such standards 
of organisation and excellence as it claims 
to have done, it can have an autonomous 
status under Section 38-B of the Act with 
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all its advantages and freedoms practical- 
ly for the asking. Could it, in these cir- 
cumstances, be said that loss of the iden- 
tity of the College is a necessary conse- 
quence of the provisions of the statute 
before us? No other statute with identi- 
cally similar provisions and effect was in- 
terpreted in any case which has so far 
come to this Court. 

206. If the petitioning College, 
which has applied for the status of an 
autonomous College under Section 38-B 
of the Act as amended in 1972, is pro- 
vided with an avenue of escape by the 
amended provisions themselves, it seems 
quite unnecessary to consider the impact 
of Section 20, Section 83-A and Sec- 
tions 51-A and 52-A of the Act, which 
have been introduced by the Act of 1972, 
on fundamental rights protected by Arti- 
cle 30. Section 20 does not lay down 
any function of the Executive Council of 
the University with regard to an autono- 
mous College governed by the provisions 
of Chap. VI-A of the Act. Section 38-A 
also applies only to a “College” which is 
not covered .by the provisions of Chap- 
ter VI-A. Autonomous Colleges have 
their own standing Committees under Sec- 
tion 88-C of the Act instead of the Gov- 
eming Bodies mentioned in Section 33-A 
of the Act. Again, Sections 51-A and 52-A 
apply only to an “affiliated College or re- 
. eognised or approved Institution” so that 
an autonomous College, functioning under 
the provisions of Chap. VI-A, is outside 
their purview. The only provisions which 
could have a compulsive effect, in their 

resent form, against the petitioning Col- 
legs could be Section 5 and then Sec- 
tions 40 and 41 of the Act which would 
automatically convert affiliated Colleges 
into constituent Colleges of the Universi- 
ty, without the interposition of an option, 
and, therefore, could be said to deprive 
the petitioning college of the opportunity 
to become an aufonomous college. In 
fact, Section 41 of the Act, as it stands, 
could have the effect of negativing the 
rights conferred. by Section 88-B of the 


Act by transforming, mechanically and by ' 


operation of the statute, affiliated Colleges 
into constituent colleges. so. that no ques- 
tion of autonomy could practically arise 
after that. Hence, if we confine the 
operation of Sections 5, 40 and 41 of the 
Act, as we can, to Institutions other than 
. minority Institutions protected by Arti- 
cle 30 (1) of the Constitution because they 
would compel the petitioning college to 
lose its identity, it may not be necessary, 
. in the instant case, to consider the impact 


‘It is only if the 


A. IR. 


of any other provision upon the funda- 
mental rights of the petitioning college. 
I titioning college fails in 
its attempt to become an autonomous 
college that the question of the impact of 
Sections 20, 38-A, 51-A and 52-A could 
arise. The only sections which could 
stand in the way of its becoming an auto- 
nomous institution, could be Sections 5, 40 
and 41 of the Act. Therefore, it seems _ 
unnecessary in the case before us, to con- 
sider the impact of provisions other than 
Sections 5, 40 and 41 of the Act upon the 
rights of the petitioning college at pre- 
sent. These questions could be consider- 
ed premature here. : 


: 207. | Assuming, however, that we 
must consider the impact of Sections 20,' 
88-A, 51-A, 52-A upon the fundamental 
rights of the  petitioning college as it 
would, at least until it gets an autono- 
mous status, be affected and governed by 
them if they are valid, questions arise as ' 
to the source or basis and extent of per- 
missible regulation or restriction upon the 
rights conferred upon the petitioning col- 
lege by Art. 30 (1) of the Constitution. 
Each and every learned counsel appearin 
for a minority institution has concede 
that, despite the “absoluteness” of the 
terms in which rights under Art. 30 (1) 
may be expressed, there is a power in the 
rad rs regulate ix exercise. This 

urt has also repeate recognised the 
validity of the femulation of the rights 
under Art. 30 on various grounds without 
explicitly stating the actual basis of such 
power to regulate. I venture to think 
that if we are able to formulate the exact 
basis or source of the power of regulation. 
or restriction upon the fundamental rights 
contained in Article 30 (1) of the Con- 
stitution we will be able to lay down with 
less indefiniteness and more precision and 
certitude the extent to which the State 
can regulate or restrict fundamental rights 
protected by Art. 30 (1) of the Constitu- 
tion. 

208. ^ Provision for and regulation 
by the State of the very conditions which 
secure to minority institutions the freedom 
to establish and administer its educational 
institutions is, obviously, inevitable. and 
undeniable. 'Thus, unless the State could 
punish lawlessness within an institution or 
misappropriation of funds by its trustees 
or prevent abuse of its powers over tea- 
chers or other employees by a managing 
body of an Educational Institution, whe- 
ther. the institution is a minority or a 
majority institution, neither the attain- 
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ment of the purposes of education nor 
proper and effective administration of the 
institution would be possible. In other 
words, existence of some power to lay 
down necessary conditions or pre-requi- 
sites for maintaining the right to establish 
and administer an institution itself in a 


sound state is inherent in the very ex-. 


istence of organised society which the 
State represents. 

209. Laws made for sustaining the 
very conditions of organised society and 
civilised existence, so that the rights of 
all, including fundamental rights of the 
minorities, may be maintained and en- 
forced do not rest on, mere implication. 
The specific provisions of Articles 245 to 
954 read with the- three Legislative lists 
in the Seventh Schedule of the Constitu- 
tion confer a host of legislative powers 
upon State Legislatures and the Parlia- 
ment to regulate various kinds of activi- 
ties including those of minority institu- 
tions. No doubt Art. 30 (1), like other 
fundamental constitution rights, is 
meant to limit the scope of ordinary legis- 
lative power. But, it was submitted, on 
behalf of the State, that it is only a "law 
which takes away or abridges the rights 
conferred" by Part III of the Constitu- 
‘tion, containing the fundamental rights of 
citizens, which is “void” and that too only 
“to the extent of the contravention”. 
Thus, a mere incidental regulation of or 
restriction upon the exercise of a funda- 
mental right ^ intended to secure and 
actually ensuring its more effective en- 
joyment could not be said to be really 
directed at an abridgement or taking away 


of the fundamental right at all or to have - 


that effect. Such a law, when analysed, 
' will be found to aim at something quite 
different from the abridgement of a mino- 
rity’s fundamental rights under Art. 80 (1) 
of the Constitution. It would not really 
take away or abridge the fundamental 
rights even ion it regulates their ex- 
ercise. If, on the other hand, a law 
necessarily has the compelling effect of 
8 substantial abridgement or taking away 
of the fundamental right from a minority 
' institution, it would not be saved simply 
because it does not say so but produces 
that effect indirectly. For the purposes 
of applying Art. 18 (3) of the Constitution 
we have to look at the total effect of 
statutory provisions and not merely inten- 
tion behind them. This is how I under- 
stand the majority view in 1959 SCR 995 
= (AIR 1958 SC 956). 
210. The essence of the right 
guaranteed by Art. 80 (1) of the Con- 
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stitution is a free exercise of their choice 
by minority institutions of the pattern of 
education as well as of the administration 
of their educational institutions. Both 
these, taken together, determine the kind 
or character of an educational institution - 
which a minority has the right to choose. 
Where these patterns are accepted volun- 
tarily by a minority institution itself, 
even though the object may be to secure 
certain advantages for itself from their 
acceptance, the requirement to observe 
these patterns would not be a real 
violation of rights protected by Arti- 
cle 30 (1).. Indeed, the acceptance could 
be more properly viewed as an asser- 
tion of the right to choose which may 
be described as the "core" of the right 
protected by Article 30 (1). In a case 
in which the pattern is accepted volun- 
tarily by a minority institution, with a 
view to taking advantage of the benefits 
conferred by a statute, it seems to me that 
it -cannot insist upon an absolutely free 
exercise of the right of administration. 
Here, the incidental fetters on the right 
to manage the- institution, which is only 
a part of the fundamental right, would 
be consequences of an exercise of the 
substance or essence of the right which, 
as I see it, is freedom of choice. No 
doubt, the rights protected by Arti- 
cle 30 (T) are laid down in “absolute” 
terms without the kind of express restric- 
tions found in Articles 19, 25, and 26 
of the Constitution. But, if a minority 
institution has the option open to it of 
avoiding the statutory restrictions alto- 
ge if it abandons, with it, the bene- 
ts of a statutory right. I fail to see how 
the absoluteness of the right under Art. 30 
(1) of the Constitution is taken away or 
abridged. All that happens is that the 
Statute exacts a price in general interest 
for conferring its benefits. It is open to 
the minority institution concerned to free 
itself from any statutory control or fet- 
ters if freedom from them is considered 
by it to be essential for the full exercise 
of its fundamental rights under  Arti- 
cle 30 (1) of the Constitution. This arti- 
cle, meant to serve as a shield of minority 
educational institutions against the in- 
vasion of certain rights protected by it 
and declared fundamental so that they are 
not discriminated against, cannot be con- 
verted by them into a weapon to exact. 
unjustifiable preferential or discriminatory 
treatment for minority institutions so as 
to obtain the benefits but to reject the 
obligations of statutory rights. It is only 


when the terms of the statute necessarily 
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compel a minority institution to abandon 
the core of its fundamental rights under 
Article 30 (1) that it could amount to 
taking away -or abridgement of a funda- 
mental right within 
cle 13 (2) of the Constitution. is only 
then that the principle could apply that 
what cannot be done directly cannot be 
achieved by indirect means. Having stat- 
ed my approach to the interpretation of 
Art. 80 (1) of the Constitution, I proceed 
now to. consider the effect of this Article 
on the impugned provisions; 


211. It appears to me that Sec- 
tion 20 of the Act, which deals with the 
powers of the Executive Council of the 
Gujarat University, does not directly or 
indirectly touch a minority —institution's 
rights under Article 30 (1) of the Con- 
stitution merely because the Executive 
Council may take decisions which may 
have that effect. Indeed, if Article 30 (1) 


operates as a-fetter on the powers of the: 


Executive Council as well, the Council is 
powerless to take such decisions under 
Section 20 of the Act which take away 
or abridge fundamental rights so as to be 
struck by Article 18. In any case, it is 
only when specific decisions and actions 
said to have that effect are brou 
fore the Court that their vali n in 
urported exercise of powers conferred 
. by Section 20 of the Act, could be deter- 
mined because the section itself gives 
a general power not specifically direct- 
ed against minority institutions. 


219. 
quires the 
pattern with regard to the constitution of 
the governing body of an affiliated college 
irrespective of whether it is a minority 
or a majority institution. The mere pre- 
sence of the representatives of the Vice- 
Chancellor, the Teachers, the Members 
of the Non-teaching staff, and the students 
of the College would not impinge upon 
the right to administer. In my opinion, 
such a "sprinkling" is more likely to help 
to make that a istration more effec- 
tive and acceptable to everyone affected 
by it. A minority institution can sti 
have its majority on the gov rung body. 
And, we are not concerned here with the 
wisdom or acceptability to us of this 
kind of provision. We bave only to de- 
cide, I presume, how it affects the sub- 
stance of the right conferred by Art- 
cle 30 (1) of the Constitution. 


31$. Section 51-A of the Act ap: 
pears to me to lay down general condi- 


1 


Section 88-A of the Act re- 


e memi of Arti- © 


.be held to be 


‘tutes an infringement of the 


t be-.. 


observance of a general. 


tions for the*dismissal, removal; reduction 
in rank and terminatiotiof,services of 
members of the: staff ofialF- colleges to 
which it applies. Again, ‘we have not to 
consider here either thé wisdom or un- 
wisdom of such a provision or the validity 
of any part of Section 51-A of the Act 
on the ground that it violates any funda-. 
mental right other than the ones confer- : 
red by Article 80 (1) of the Constitution. 
If, as I have indicated above, a greater. 
degree of interference with the right to 
administer or manage an institution can 
ermissible as a logical 
consequence of the exercise of an option 
of a minority for an institution governed 
by a statute, with all its benefits as well 
as disadvantages, it seems to me that pro- 
visions of Section 51-A do not constitute 
an unreasonable . encroachment on the ` 
essence of rights of a minority institution 
protected by Article 30 (1) of the Con- 
stitution which consists of freedom of 
choice. For the similar reasons, I do not 
think that Section 52-A of the Act con 
eci 
minority rights under Article 30 (1) of 
the Constitution when the institution 
opts for a statutory right which neces- 
sarily. involves statutory restrictions. Of 
course, if these provisions could be held 
to. be invalid. on any grounds as against 
all affiliated colleges, whether they are 
administered by minorities or majorities 
in a State, they could be held to be in- 
valid against the petitionin ee too 
on those grounds. But, as I have ad 
said, we are not concerned here wi 
such grounds or questions at all. ~- 

914. In 1959 SCR 995 = (AIR 
1958 SC 956) (supra) this Court rejected 
the argument that minority institutions 
have an absolute right to be free from 
all control in managing their institutions. 
The majority of the learned Judges held 
(at p. 1062): 

“The right to administer cannot ob- 
viously include the right to maladminis- 
ter. The minority cannot surely ask for . 
aid or recognition for an educational in- 
stitution run by them in unhealthy sur- 
roundings, without any competent tea- 
chers, possessing any semblance of quali- 
fication, and which does not maintain even 
a fair standard of teaching or which tea- 
ches matters subversive of the welfare of 
the scholars. It stands to reason, then, 
that the constitutional right to administer 
an educational institution of their choice 


- does not necessarily militate against the 


claim. of the State to insist that in order to 
grant aid the State may prescribe reason- 


2. 
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able regulations; to ensure^the excellence 


of the institutions to’ be aided. Learned 


Attorney-General ‘concedes that reason- 
able regulations fnay certainly be imposed 
by the State as a condition for aid or even 
for recognition” — : 5s : 
The fúnction of education was set out 
there as follows (at page 1019): 

: “One of the most cherished objects 
of our Constitution is, thus, to secure to 
all its citizens the liberty of thought, ex- 
pression, belief, faith and worship. Noth- 
- ing provokes and stimulates thought and 

expression in people more than educa- 
tion. It is oen that clarifies our 
belief and faith and helps to strengthen 
our spirit of worship.” : 

215. A person of secular outlook 
may consider good works or performance 
of one's moral obligations and duties as 
the best form of worship. People may 
differ in their opinions about what is 
worthy of worship. But, there is little 
room for differences of opinion when it 
is asserted that the spirit which the State 
. js bound to foster is that of pursuit and 
worship of the ideals set out in the pre- 
amble to our Constitution. 

216. Explaining Art. 80 of the 
Constitution, Das, C. J., said (ibid — at 
p. 1058): 

“The key to the understanding of the 
true meaning and implication of the Arti- 
cle under consideration are the words ‘of 
their own choice. It is said that the 


dominant word is ‘choice’ and the content 


of that Article is as wide as the choice of 
the particular minority community may 
make it. The ambit of the rights con- 
ferred by Art. 80 (1) has, therefore, to be 
determined on. a consideration of the 
matter from the points of view of the 
educational institutions themselves." 
He also said (ibid at p. 1052): : 
e real import of Art. 29 (2) and 
Art. 30 (1) seems to us to be that they 
clearly contemplate a minority institution 
with a sprinkling of outsiders admitted into 
it By admitting a non-member into it 
the minority institution does not shed its 
character and cease to be a minority in- 
stitution.” 
217. 
opinion in the Kerala Education Bill case 
1959 SCR 995 = (AIR 1958 SC 956 
(supra) only lays down certain gener 
principles. It does not declare -anythin 
more to be unconstitutional and invali 
than that which has a compelling effect 
so as to practically leave no choice open 
before a minority institution except to 


.for aid and recognition. 
be paid is a fetter upon the exercise of 


To my mind, the majority . 


submit to statutory regulation as the price 
to be paid for its existence at all as an 
educational institution. It did not deal 
with the case in which a minority institu- 
tion had the option of choosing more or 
less autonomy, under the terms of a 
statute, depending upon the state of ef- 
ficiency and excellence achieved by it, as 
is the position in the statute before us. 
Both the majority and minority view ex- 
pressed there was that the recognition by 
the State was not part of the guaranteed 
fundamental right under Art. 30 (1) of 
the Constitution, and also that such re- 
cognition by the State could entail pay- 
ment of a price for it. The majority and 
the. . minority views differed only with 
regard to the reasonably permissible 
amount of statutory compulsion as a price 
If the price to 


a fundamental right, the very essence or 
core of the fundamental right being an 
exercise of choice, what is reasonable 
or not must, necessarily, depend upon 
the total effect of all the provisions con- 
sidered together and not of particular 
provisions viewed in isolation from the 
rest. And, we should, I venture to think, 
remind ourselves that we cannot lightly 
substitute our own opinions for the legis- 
lative verdict on such a question. 


218. . It seems to me, with great 
respect, that in (1963) 3 SCR 887 = (AIR 
1968 SC 540) this Court went somewhat 
beyond the majority view in 1950 SCR 
995 = (AIR 1958 SC 956) (supra) after 
pointing out that no "general principle on 
which reasonableness or otherwise of a 
regulation may be tested was sought to 
be laid down by the Court" in that case. 
It was.held there that it was’ not neces- 
i that a regulation should be deemed 
to be unreasonable "only if it was totally 
destructive of the right" under Article 30 
(1. Here, the question really considered 
was whether threats of withdrawal of re~- 
cognition and of the grant to the college 
could be used to compel a minority edu- 
cational institution to admit nominees of 
the Government into it, The use of such 
coercive methods was held to be uncons- 
titutional. A test of validity of a regu- 
latory measure was propounded as fol- 
lows (at p. 857): 

"Such regulation must satisfy a dual 
test — the test of reasonableness, and 
the test that it is regulative of the edu- 
cational character of the institution and is 
conducive to making the institution an 


_effective vehicle of education for the 
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minority community or other persons who 
resort to it", - " 
It was, however, ponies out, after ob- 
serving that the fundamental freedom 
under clause (1) of Article 30 is expressed 
in absolute terms (at p. 850): 

“This, however, is not to say that it 
' is not open to the State to impose regu- 
lations upon the exercise of this ri dt 
The fundamental.freedom is to establish 
and to administer educational institutions: 


it is a right to establish and administer. 


what are in truth educational institutions, 
institutions which cater to the educational 
needs of the citizens, or sections thereof. 
Regulation made in thé true interests of 
efficiency of instruction, discipline, health, 
sanitation, morality, public order and the 
like may undoubtedly be imposed. Such, 
i aigu: are not restrictions on the 
substance of the right which is guaranteed: 
'they secure the proper functioning of the 
institution, in matters educational". 
Thus, here also a distinction was made 
between impairment of the substance of 
the fundamental right and an incidental 
encroachment upon the right to administer 
for the purpose of ensuring essential con- 
ditions of good education and the health 
and well being of those connected with 
imparting of education at an institution. 
^ 219 In ds SCR 78 = (AIR 
1969 SC 465) the right of St. Xavier's 
College at Ranchi to impart general edu- 
cation, not circumscribed by the require- 
ments of Article 29 (1) of the Constitu- 
tion, was recognised in view of the width 
of Article S0. (1). No doubt it was held 
here that a provision for subjecting the 
managerial functions of the governin: 
body of the college to the supervision o 
a statutory University Service Commis- 
sion was unconstitutional. This, however, 
was not a decision in the context of a 
rovision, such as Section 88-B of the Act 
efore us, which offers the right to the 
petitioning college to become quite inde- 
pendent and free from the administrative 
control of the University altogether. The 
effect of that decision must, in my opin- 
ion, be confined to the situation which 
emerged from a consideration of the terms 
of the statute before this Court for inter- 
pretation on that occasion. . l 


220. In (1970) 1 SCR 172 = (AIR 
1970 SC 259) an order passed by the Edu- 
cation Secretary to the Government of 
Bihar, setting aside the elections of the 
President and Secretary of the Church 
Missionary Society Higher Secondary 
School and directing the institution to 


ALR 


take steps to constitute a Managing Com- 
mittee in accordance with the terms of 
the orders sent to it was challenged. The 
legal sanction for such an order itself was . 
not clear. It was, therefore, after refer- 
ences to the provisions of Article 80 (1) 
of the Constitution and the earlier cases 
decided by this Court, set aside. Apart 
from the question that it was a case on 
the ambit of the right under Article 80 
(1) of the Constitution, it does not ap- 
per to me to be helpful in resolving 
e difficulties of the case before us. ' 
: 221. In (1971) 1 SCR 784 = (AIR 
1970 SC 2079) this Court had occasion 
to consider again the ambit of Article 30 
(1) of the Constitution and its impact 
upon the provisions of the Kerala Univer- 
sity Act 9 of 1969. It was pointed out 
that Article 80 (1) has two distinct spheres 
of protection separated in point of time 
from each other: the first relating to the 
initial right of establishment, “and' the 
second embracing the right of a istra- 
tion of the institution which has been 
established. Administration was equated 
with management of affairs of the institu- 
tion and it was observed (at page 740): 
“This management must be free of 
control so that the founders or their 
nominees can mould the institution as they 
think fit, and in accordance with their 
ideas of how the interests of the com- 


munity in general and the institution in 


particular will be best served. No part 


. Of this management can be taken away 


and vested in another body without an 
encroachment upon the guaranteed right". 
Immediately after that, however, follow- 
ed a paragraph which, with great res- 
pect, I find some difficulty in completely 
reconciling with any “absolute” freedom 
of the management of the institution from 
control: 

"There is, however, an exception to 
this and it is that the standards of edu- 
cation are not a part of management as 
such. These standards concern the body 
politic and are dictated by considerations 
of the advancement of the country and 
its people. Therefore,. if universities 
óstablish syllabi for examinations they 
must be followed, subject however to 
special subjects which the institutions may 
seek to teach, and to a certain extent the 
State may also regulate the conditions of 
employment of teachers and the health 
iud. hygiene of students. Such regula- 
tions do not bear : directly pas 
management as such although ey 
may indirectly - affect ^ it. Yet the 
right of the State to regulate educa- 


1974 


tion, ‘ educational standards and allied 
matters cannot be denied. The minority 
institutions cannot be allowed to fall be- 
low the standards of excellence expected 
of educational institutions, or under the 
guise of exclusive right of management, 
to decline to follow the general pattern. 
While the management must be left to 
them, they may be compelled to keep in 
step with others." 


222, Evidently, what was meant 
was that the right to exclusive manage- 
ment of the institution is separable from 
the right to determine the character of 
education and its standards. This may ex- 
plain why “standards” of education were 


ee as “not part of management” at: 


It meant that the right to manage, 
having been conferred in absolute terms, 
could not be interfered with at all al- 
moneh the object of that management 
could be determined by a general pattern 

` to be laid down by the State which could 
prescribe the syllabi and standards of 
education. Speaking for myself, I find it 
very difficult to separate the objects and 
- standards of teaching from a right.to de- 
termine who should teach and what their 
qualification should be. Moreover, if the 


"standards of education" are not part of 


management, it is difficult to see how they 
are exceptions to the principle of freedom 
of management from control Again, if 
what is aimed at directly is to be distin- 
guished from an indirect effect of it, the 
security of tenure of teachers and provi- 
sions-intended to ensure fair and equitable 
treatment for them by the management 
of an institution would also not be direct- 
ly aimed at interference with its manage- 
ment. They could more properly be view- 
ed as designed to improve and ensure 
the excellence of teachers available at 
the institution, and, therefore, to raise the 

eneral standard of education. I think 

at it is enough for us to distinguish 
this case on the ground that the vi- 
sions to be interpreted by us are differ- 
ent, although, speaking for myself, I feel 
-bound to say, with great respect, that I 
am unable to accept every proposition 
found stated there as correct. In that 
case, the provisions of the Kerala Univer- 
sity Act 9 of 1969, considered there were 
inescapable for the minority institutions 
which claimed the right to be free from 
their operation. As I have already ob- 
served, in the case before us, Section 38-B 
of the Act provides the petitioning Col- 
lege before us with a practically certain 
mode of escape from the compulsiveness 
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of provisions other than Sections 5, 40 and 
41 of the Act if claims made on its be- 
half are correct. 

. 228. In (1971) Supp SCR 677 = 
(AIR 1971 SC 1781), this Court consider- 
ed the effect of a notification of the Pun- 
jab Government and the constitutionality 
of Sections 4 (2) and 5 of the Punjabi - 
University Act 35 of 1961, the result of 
which was that the M aise college 
there ceased to be iated to the Uni- 
versity constituted under the Punjab Uni- 
versity Act of 1947 and was.compelled to 
become affiliated to another University, 
the Punjabi University under the Act of 
1961. The consequence was that, if this 
compulsory affiliation was valid, a notifi- 
cation of the Punjabi University, declar- 
ing that Punjabi “will be the sole medi- 
um of. instructions and examinations for 
the pre-university even for science group 
from the year 1970-71”, became applic- 
able to it. Apparently, there was no rea- 
sonable means of escape from these provi- 
sions so that the affected institution was 
compelled: to change its character and 
medium of instruction in order to comp! 
with the provisions of the Act. In suc 
a situation, its rights protected both by 
Articles 29 (1) and 80 (1) were held to be 
infringed by the offending provisions. 


924. In (1971) Supp SCR 688 = 
(AIR 1971 SC 1787) the validity of cer- 
tain sections of Guru Nanak University 
(Amritsar) Act 21 of 1969, and of some 
statutes of the University made under it, 
was considered by this Court in the light 
of fundamental rights teed by Arti- 
cles 29 (1) and 30 (1) as well as Arti- 
cle 19 (1) ©) of the Constitution. The 
attacks on Sections 4 and 5 of the Guru 
Nanak University Act as well as on 
Clause 18 under cg eel V of the Uni- 
versity statutes failed but clauses 2 (1) (a) - 
and 17 were struck down for conflict with 
the rights guaranteed by Article 30 (1) 
of the Constitution since their effect was 
to compel compliance with their provi- 
sions as “conditions of affiliation”. It was 
held there (at page 709): 

“Clause 18 however in our view does 
not suffer from the same vice as Cl. 17 
because that provision in. so far as it is 
applicable to the minority institutions em- 
powers the University to prescribe by 
regulations governing the service and 
conduct of teachers which is enacted in 
the larger interests of the institutions to 
ensure their efficiency and excellence. It 
may for instance issue an ordinance in 


respect of age of superannuation or pres- 
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“cribe minimum ‘qualifications for teachers: 


to he employed by such institutions either 
enerally or in particular subjects. Uni- 
ormity in the conditions of service and 
conduct of teachers in all non-Govérn- 
ment Colleges would make for harmony 
and avoid. frustration, Of course while 
_ the power to make ordinances in respect 
.of the matters referred to is unexcep- 
tional the nature of the infringement of 
the right, if any, under Article 30 (1) will 
depend on the actual purpose and import 
of the ordinance when made and the 
manner in which it is likely to affect the 
administration of the educational institu- 
tion, about which it is not possible now 
to predicate". . 
-:925. It was urged on behalf of 
the petitioning college that if it could get 
the advantages of iation or recognition 
by the University only under the terms 
of an enactment which requires it to ad- 
here to a pattern or scheme under -which 
substantial powers relating to manage- 
ment of the institutions have to be sur- 
rendered, it really amounts to compelling 


it to abandon the exercise of its funda- 


mental right of management guaranteed 
by Article 30 (1) of the Constitution be- 
cause, without recognition, the guarantee 
would be illusory. It is submitted that 
the situation which emerges is that there 
is, practically speaking, no alternative 
left before the college other than compli- 
ance ‘with the terms of affiliation or re- 
cognition without which . its students 
could not get degrees. The result would 
be, it is submitted- that education by it 
will not help those to whom it is impart- 
ed to get on in life and thus will 
have little practical value. This means, 
the argument runs, that the minority ins- 
titutions would be discriminated against 
‘and denied equality before the law which 
* Article 80 (1) of the Constitution is meant 
to confer upon it. = 
' 228, The answer given is that such 
. arguments could be advanced only to urge 
that there must be some alternative pro- 
vision for minority colleges, which do not 
want to pay the price of the same statu- 
tory controls as majority managed col- 
leges for: affiliation and recognition, but 
provisions which apply uniformly to 
minority as well as majority-managed col- 
leges could not be invalidated on such a 
ground. In other words, it may be that 
Article 80 (1) of the Constitution enables 
a. minority to contend that, in order to 
secure an equal protection of laws, the 
State should make some statutory provi- 
sion so that minority institutions may ob- 


“not reasonably 


tain Be age or teach for ‘degrees re- 
cognised by the Staté without sacrificing’. 
any part of its rights -of management 
guaranteed by Article 30 (1) of the Cons- 
titution. No claim for an order directing 
the State to make such alternative provi. ` 
sion for the petitioning minority institu- 
tion is made before us. What is really 
claimed is that the minority institutions 
must get affiliation on terms other than 
those prescribed for majority managed ins- : 
titutions when the statute before us has 
no provisions for affiliation on any such . 
special alternative terms for minority col- 
ios The impugned provisions applic- 
able to affiliated colleges, whether majority 
or minority managed, apart from Secs. 5, 
40 and 41 which are separable, are con- 
tained in Sections 20, 38-A, 51-A and 52-A 
of the Act. If we were to hold that affi- 
liation is open to a minority institution 
on some other terms not found in the sta- 
tutory provisions at all, it would, it seems 


'to me, really amount to nothing short of' 


legislation which is really not our func- 

tion. Moreover, iń the case before us, on 

the claims put forward on behalf:of the: 
petitioning college, it appears very likely- 
that the college will get the benefit of 
Section 38-B of the Act, and, therefore, 

will escape from the consequences of affi- 

lation found in the impugned sections, 


227. | It is true that Section 88-B 
of the Act imposes certain conditions 
which, if the claims made on behalf of 
the petitioning college are correct, the 
college will have no difficulty in satisfy- 
ing. In any case, until its application for 
an autonomous status is rejected, it could 
complain that the other 
provisions of the Act, apart from Sec- 
tions 5, 40 and 41 of the Act, will be 
used against it. For this reason also, it 
appears to me to be unnecessary, at least 
at this stage, to make a declaration about 
the effect of Sections 20 and 38-A and 
51-A .and.52-A upon, the fundamental 
rights of the petitioner protected by Arti- 
cle 30 (1) of the Constitution. 


- 228. _ Section 38-B, to which I at- 
tach considerable importance for the pur-: 
poses of this case, reads as follows: . 

“88-B. (1) Any affiliated college or 
University college or a recognised insti- 
tution or a University Department may, 
by a letter addressed to the Registrar, 
apply to the Executive Council to allow 
the college, institution or, as the case may 
be, Department to enjoy autonomy in the 
matters of admission | of students, pres- 
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cribing the courses of studies, imparting 


instruction and training, holding of exa-- 


minations and the powers to make ne- 
cessary rules.for the purpose (hereinafter 
referred to as "the specified matters"). 


(2) Either on receipt of a letter or 
application under sub-section (1) or where 
it appears to the Executive Gouncil that 
the standards of education in any affiliated 
college or University college or recogniz- 
ed institution or University Department 
are so developed that it would be in the 
interest of education to allow the college, 
institution or Department to enjoy auto- 
nomy in the specified matters, on its own 
motion, the Executive Council, shall — 


p for the purpose of satisfying itself 
whether the standards of education in 
such college, institution or Department 
are so developed that it would be in the 
interest of education to allow the college, 
institution or Department to enjoy auto- 
nomy in the specified matters— : 

(i) direct a local inquiry to be made 
by a competent person or persons autho- 
rised by the Executive Council in this be- 
half, and a 

(ii) make such further inquiry as may 
appear to it to be necessary; 

(b) after consulting the Academic 
Council on the question whether the col- 
lege, institution, or Department should be 
allowed to enjoy autonomy in the speci- 
fied matters and stating the result of the 
inquiry under clause (a) record its opin- 
ion on that question; and . 

(c) make a report to the Court on 
that question embodying in such report 
the result of the inquiries, the opinion of 
the Academic Council and the opinion re- 
corded by it. : 

(3) On receipt of the report under 
sub-section (2), the Court shall, after such 
further inquiry, if any, as may appear to 


it to be necessary, record its opinion on 


the question whether the college, institu- 
tion or Department should be allowed au- 
tonomy in the specified matters. 

(4) The Registrar shall thereupon 
submit the proposals for ‘conferring such 
autonomy on such college, institution or 
Department and all proceedings, if any, 
of the Academic Council, the Executive 
Council and the Court relating thereto, to 
the State Government. 

(5) On receipt of the proposals and 
pon une under sub-section (4, the 

tate Government, after such inquiry as 
may appear to it to be necessary, may 
sanction the proposals or reject "tho pro- 
posals. 
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the State Government 
roposals; “it shall*by an 
d in- the Official Gazette 


(6) Where 
sanctions the 
order publishe 


confer on the college, institution ^or 
Departmént specified in- the proposals 
power to iegulas the -admission of 


students to the college, institution or, as 
the case may be, the Department, pres- 
cribing the course of studies in the col- 
lege, institution or Department, tbe im- 
parting of instruction, teaching and train- 
ing in the course of studies, the holding 
of examinations and powers to make the 
necessary rules for the purpose after con- 
sulting the Executive Council and such 
other powers as may have been. specified 
in the proposals. 

(7) À college, recognized institution 
or University Department exercising the 
powers under sub-section (8) shall be call- 
ed an autonomous college, autonomous 
recognized institution or, as the case may 
be, autonomous University Department. 


(8) In the case of an autonomous 
college, autonomous recognized institu- 
tion or autonomous University Depart- 
ment, the "University shall continue to 
exercise general supervision over such 
college, institution or Department and to 
confer degrees on the students of the 
college, institution or Department pass- 
ing any examination qualifying for any 
degree of the University.” i 

299. The effect of an enactment 
upon the fundamental rights of a minority 
educational institution, as I have already 
tried to indicate above, depends upon 
the totality of actual provisions, and in- 
deed, also upon the actual facts relating 
to a particular institution. Is it possible 
for us to gauge the total effect without 
taking all these factors into consideration? 
I venture to think, with great respect, 
that we cannot determine the effect of 
each provision in the abstract or in isola- 
tion from other provisions and the facts 
relating to the particular ` petitioning col- 
lege put forward before us. 


. 280. It may be that Art. 80 (1) of 

the Constitution is a natural result of 
the feeling of insecurity entertained by 
the minorities which had to be dispelled 
by a guarantee which could not be re- 
duced to a “teasing illusion”. But, is it 
anything more than an illusion to view 
the choice of a minority as to what it 
does with its educational institution as a 
matter- of unconcern and indifference to 
the whole organised society which the 
State represents? 


1458 S.C: [Prs. 281-288] St. Xaviers College v. State of Gujarat (Beg J.) 


231.° The Nineteenth Century 


“liberal” view of freedom as “absence of 


constraint”, which was largely negative, 
was voiced by J.°S. Mill in his “Essay on 
"Liberty" ^ American State Papers 
Federalist — T. S. Mill, pp. 267, 271 and 
3805," In the introduction, the learned 
author set out -the purpose of his essay 
“as follows e; 


"The "object of this Essay is to as- 
sert one very simple principle, as entitled 
to govern absolutely the dealings of so- 


. ciety with the individual in the way of 
compulsion and control, whether 
the means used be physical force 


in..the form -of legal penalties, or 
thé" moral coercion of public opin- 
ion. . That principle is, that the sole 
end for which mankind are warranted, in- 
dividually or collectively, in interfering 
with the en of action of any of their 
number, is self-protection. That the only 
purpose for which power can be rightfully 
exercised over any member of a civilized 
community, against his will, is to prevent 
‘harm to others. His own good, either 
physical or moral, is not a sufficient war- 
rant. He cannot rightfully be compelled 
to do or forbear because it will 
be -better’ for him to do so, because 
it will make him, happier, because 
in the opinions of others to do 


so would be wise, or even right. These: 


are good reasons for remonstrating with 
him, or reasoning with him, or persuading. 
hii, or entreating him, but not for com- 
pelling him, or visiting him with any evil 
in case he do otherwise. To justify that, 
the confluct from which it is desired to 
deter him must be calculated to produce 
evil to some one else. The only part of 
the conduct of any one, for which he is 
amenable to society, is that which con- 
cerns others. In the part which merely 
concerns himself, his independence is, of 
right, absolute. Over himself, over his 
own body and mind, the individual is 
Sovereign i i 


232. Is Article 80 of the Consti- 
tution meant to reflect a philosophy such 
as that of Herbert Spencer in “Man ver- 
sus State”, as extended to minority groups 
assumed to be pitted against the Statė, 
or, is the philosophy -underlying it not 
the more generous one animating the 
whole of our Constitution and found stat- 
ed in the preamble which, socor to 
Chief Justice Das, in the Kerala Educa- 
tion Bill case 1959 SCR 995 = (AIR 1958 

SC 956) (supra), embraces also the pur- 


Great Books of the . 
Western World", ‘J. S. Mill at page 271): 


rests O 
WR. epee of the minority 
and 
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pose of education? Indeed, the difficul 

of separating the good of the individual, 
or, by an extension, the good of a group 
constituting a minority from the good of 
the whole society, was thus expressed by 


J. S. Mill himself (at p. 305): 


"No person is an entirely isolated be- 
ing; it is impossible for a person to do 
anything seriously. or permanently hurt- 
ful to himself, without mischief reaching 


at least to his near connections, and often : 


far beyond them. If he injures his pro- 
erty, he does harm to those who direct- 
y- or indirectly derived support from it, 
and usually diminishes, by a greater or 
less amount, the general resources of the 
community. If he deteriorates his bodily 
or mental faculties, he not only brings 
evil upon all who depended on him’ for 
any portion of their happiness, but dis- 
qualifies himself for rendering the servi- 
ces which he owes to his fellow creatures 
generally, perhaps becomes a burden on 

eir affection or benevolence; and if such 
conduct were very frequent, hardly any 
offence that is committed would detract 
more from the general sum of good. 
Finally, if by his vices or follies a per- 


son does no direct harm to others, he is 


nevertheless (it, may be said) injurious by 
his example; and ought to be compelled 
to control himself, for the sake of those 
whom the sight or knowledge of his con- 
duct might corrupt or mislead”, 


233. Even if Article 30 (1) of the 
Constitution is held to confer absolute 


and unfettered rights of management upon : 


minority institutions, subject only to ab- 
solutely minimal and negative controls in 
the interests of health and law and order, 
it could not be meantto exclude a. greater 
degree of regulation and control when a 
minority institution enters the wider 


‘sphere. of general secular and non-deno- 


minational education, largely employs tea- 
chers who are not members of the parti- 
cular minority concerned, and when. it 
derives large parts of its income from the 
fees paid by those who are not members 
of the particular minority in question. 
Such greater degree of control could be 
justified by the need to secure the inte- 

f those who are affected by the 
institution 

e education it imparts but who are 
not members of the minority in manage- 
ment. -In other words, the degree of rea- 


- sonably permissible control must vary 


from situation to situation. For the rea- 
sons already given above, I think that, 
apart from Sections B, 40 and 41 of the 
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Act, which directly and unreasonably im- 
pinge upon the rights of the petitioning 
minority managed college, protected by 
Art. 80 (1) of the Constitution, I do not 
think that the other provisions have 
that effect. On the situation under con- 
sideration before us, the minority insti- 
tution affected by the enactment has, 
upon the ‘claims put forward on its be- 
half, a means of escape from the impugn- 
ed provisions other than Ss. 5, 40 and 41 
of the Act by resorting to Section 88-B 
of the Act, 

234. Consequently I hold that 
Sections 5, 40 and 41 of the Act are res- 
tricted in their operation to colleges 
other than those which are protected, as 
minority educational institutions, by ‘Arti- 
cle 30 (1) of the Constitution. Appropriate 
directions must, therefore, issue to the 
opposite parties not to enforce these pro- 
visions against the  petitioning college. 
But, I am of opinion that no such declara- 
tion or directions are required as regards 
the remaining provisions of the Act. 

DWIVEDL J.:— 235. Since I part- 
ly agree and partly disagree with the plu- 
rality-opinions, it has become necessary 
for me to write a separate pon 

Contrast between Articles 25 and 26 
and 30 (1) of the Constitution. : 

236. In a broad sense, all funda- 
mental rights may be traced to a single 
central idea of ‘Liberty’. ‘Liberty’ has its 
various phases. The rights safeguarded by 
Articles 25 and 26 constitute one of those 
phases: the rights safeguarded by Arti- 
cle 80 (1) constitute another phase. Arti- 
cles 25 and 26 guarantee religious liberty; 
Article 30 (1) guarantees educational 
liberty. To be more precise, Article 30 
(1) safeguards the freedom of establishing 
and -administerin educational institu- 
tions. It is true that an educational ins- 
titution may also impart religious instruc- 
tion and may thus serve as a means to 
the exercise of religious freedom. But 
Article 30 ” elevates the right of esta- 
blishing and administering an educational 
institution to the plane of an independent 
right. It is a case of a means becoming 
an end by itself. 

237. Again, the beneficiaries of 
the rights under Articles 25 and 28, and 
80 (1) are different. Article 25 safeguards 
the religious fréedom of an individual. 
Article 96 safeguards the religious free- 
dom of a group of persons in respect of 
certain specified matters. The individual 
and the group may belong to a minority 
community as well as to the' majority 


ri 
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community. In contrast, Article 30 (1) 
safeguards the right of the minority com- 
munity. It has nothing to do with the 
majority community. Thus, although Arti- 
cle 30 (1) safeguards a group right like 
Article 26, it is radically different from 
Article 26 as it is confined only to .the 
minority community. p . 

238. While Articles 25 and 26 are 
concerned with religious freedom, Arti- 
cle 30 (1) extends the right of establish- 
ing and administering an educational ins- 
titution not only to a religious minority 
but also to a linguistic minority who may 
be even atheists. So the scope of Arti- 
cle 30 (1), as regards both the content of 
the right and the beneficiaries of the 
right, is wider than that of Articles’ 25 
and 26. 

239. Article 25 (2) disentangles 
certain activities, including secular acti- 
vity, from religious Paeis and makes 
them subject to legal regulation or res- 
trictions. But Article 30 (1) secures the 
right to a secular activity to a religious 
or linguistic minority. Such a minority 
may establish and administer institutions 
for imparting secular general education. 
The right to establish and administer edu- 
cational institutions for imparting secular 
gend education cannot be disentangled 

om the whole plexus of rights under 
Article 30 (1) and the right under Arti- 
cle 30 (1) cannot be confined to the mere 
imparting of religious or linguistic edu- 
cation. 

Contrast between Article 29 (1) and 
Article 30 (1). . 


240. The content of the right 
under Art. 29 (1) differs from the, content 
of the right under Article 30 (1) Arti- 

- cle 29 (1) secures the right of a section 
of citizens having distinct script, langu- 
age or culture to conserve the same. Arti- 
cle 30 (1), on the other hand, guarantees 
the right of a religious or linguistic mino- 
-rity to establish and administer educa- 
tional institutions. Article 29 (1) gives 
security to an interest: Article 30 (1) gives 
security to an activity. (Compare the 
marginal note to Article 29 (Q4 

. 2l. It is true that an educational 
institution may serve as a means for con- 
serving script, language and culture. But 
this is not the sole object of Art. 30 (1). 
A religious or linguistic minority, in exer- 
cise of its right under Article 30 (1), ma 
establish an educational institution whic 
may have no concern with the object of 
conserving its script, language and cul- 
ture. e mimority community may esta- 
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blish an educational institution also for im- 
. parting secular general education with the 
object of making its members worthy of 
serving the Nation and making them . 
capable of enriching their own life ethi- 
ally, intellectually and financially. ` 


not a.fundamental right. On the cont. - 

rary, affiliation is a statutory concept and 
may be obtained on the fulülment of the 
conditions prescribed therefor by a sta- 
tute. (8) Although it is not a fundamen- 


` o. tal right, it is necessarily implicit in Arti- 


"242." Article 30 (1) does not, in.ex- :cle 30 (1) that affiliation cannot be denied 


press or implied terms, limit-the right of ` 
the minorities to- establish an educational 

institution of a particular type. The right 

to establish an educational institution im- 

pliedly grants two kinds of choices. The. 
minérities have a right to establish or not 

to establish any particular type of educa- 

tional institution. This is the nerve 
choice. The minorities may establish an 

type of educational institution. This 
thetpositive choice. 

243. Choice is inherent in every 
freedom. The right to form associations . 
and unions under Article 19 (1) 9 extends 
to every kind of associations and unions. 
. Similarly, the choice of a citizen in res- 
pect of property under Article 19 (1) (B 
or business and profession under Article 
19 (1) (g) is not limited to any specific 
type of property or business or profession. 
A citizen may acquire, hold and sell any 
kind of property or carry on any business 
or profession. Of course, these freedoms 


y 
“ig - 


are subject to State regulations _ under 
Article 19 (8), (5) and (6). But freedom 
without choice is no eedom. -So it 


seems to me that the words ‘of their 
choice'"merely make patent' what is latent 
in Article 30 (1) Those words are not 
inténded to enlarge the area of choice 
already implied in the right conferred by 
Art. 80 (1). 

- 944. -The Court has already held 
that the right to establish an educstional 
: institution under Art. 30 (1) is not confined - 
to the purposes specified in Art.29 (1) 
(See the State of Bombay v. Bombay. Edu- 
cation Society (1955) 1 SCR 568 at pp. 578 
and 582=(AIR 1954 SC 561), In Re Kerala 
Education Bill 1959 SCR 995 at pp. 1047 
and 1052-1058 — (AIR 1958 SC 956); Rev. 
Father W.- Proost v. State of Bihar, (1969) ' 
2 SCR 78 at p. 180 = (AIR 1969 SC 


465) and D. A. V. College v. State of . 


Punjab, 1971 Supp SCR 688 at p. 695 — 
(AIR 1971 SC 1787). s 
| The Right of Affiliation. me 
245. . Three different ^ argumen 
have been urged before us on this issue: 
(1) The right is necessarily implied in Arti- 
~ cle 30 (1). According pe right of affi- 
liation is also a fundamental ri ht. (9) 
It is neither expressly nor impliedly grant- 
. ed by Article 80 (1). Accordingly it is 


for refusal of a minority institution to give 


up totally or partially its right under 
Article 30 (1). KC. 
248. Evidently, there ^is no ex- 


press grant of the right of affiliation in 
Article 30 (1). In my view, it is also not. 
necessarily implied in Article 30- (1) My 
reasons are these; (1) The context does 
not favour the asserted implication. The 
framers of the Constitution have taken 
ecial care to dissipate doubts as regards 
choice by. the words ‘of their choice’. - 
They have also taken special care to ex- 
tend a guarantee to a minority educational 
institution against discrimination in. the 
matter of aid from the State on the ground 
that it-is under the management of a 
minority based on religion or language. 
(See Article 30 (1)). If they had intended 
to elevate the right of iation to the 
status of a fundamental right, they could 
have easily expressed their intention in 
clear words in Article 30. It is obvious 
that a minority institution imparting only 
religious instruction or teaching its own 
theology would neither need nor seek 
affiliation. It would not seek affiliation. 
because affiliation is bound to reduce its 
liberty at least to some extent. Again, 
as our State is secular in character, affi- . 
liation of an institution imparting religious 
instruction or teaching only theology of 
a particular religious minority may not 
comport.with the secular character of.the 
State. As Article 30 (1) does not grant 
the right of affiliation to such an institu- 
tion, it cannot confer that right on an 
institution imparting secular general edu- 
cation. The content of the right under 


. Article, 80 (1) must be the same for both 


kinds of institutions. (See Kerala Educa- 
tion Bill 1959 SCR 995 at pp. 1076-1077 
— (AIR 1958 SC 950) (supra) per Venkata- 
rama Iyer, J.) 
247, In Romesh Thapper v. The 
State of Madras, 1950 SCR 594 at p. 597 
= (AIR 1950 SC 124) this Court said: - 
“There can be no doubt that the free- 
dom of speech and expression includes ` 
freedom of propagation of ideas; and that 
freedom is ensured by the om: of 
circulation. Liberty of circulation is as 
essential as liberty of propagation. No 
doubt without circulation the propagation 
would be of little value." i 
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It is urged that as freedom of circylation 
is held to be implied in freedom. of speech 
and expression, so the right of affiliation 
should be implied in the right to esta- 
blish educational institutions. The argu- 
ment is plausible but fallacious. 
is a distinction between 
thought and freedom of speech and ex- 
pression. The former- gives freedom to a 
man to think whatever he likes; the latter 
gives him freedom to communicate what 
he thinks to one or more persons. Conse- 
quently, the latter necess implies free- 
dom of propagation or circulation of ideas. 
But the right of affiliation is not neces- 
sarily implied in that sense in the right of 
establishing educational institutions. His- 
tory shows that educational institutions 
have existed with vigour and excellence 
without State recognition or affiliation. 
In Europe unaffiliated academies have 
made great contribution to the develop- 
ment of science and humanities. In pre- 
independent India there were a, number 
of unaffiliated and unrecognised educa- 
tional institutions of good repute. One of 
our late Prime Ministers was a product 
of one of those institutions. The vast 
area of private sector employment would 
be open to students coming out of un- 
affliated educational institutions, if they 
are otherwise merited. The mere acci- 


dent of recruitment to the State services, 


being made on the basis of recognised 
degrees and diplomas should not be a suf- 
ficient reason to read the right of affilia- 
tion in Article 30 (1). The State may 
at any time abandon this facile and 
mechanical suitability test and may make 
selections by competitive examinations 
open to all, whether porne or not 
possessing a recognised degree or dip- 
loma. i l 

248. However, in case of an af- 
filiating University affiliation cannot be 
denied to a minority institution on the 
sole ground that it is managed by a mino- 
rity whether based on religion or language 
or on arbitrary or irrational basis. Such 
a denial would be violative of Arts. 14 
and 15 (1) and will be struck down by 
courts. Again, Art. 18- (2) prohibits the 
State from taking away or a ridging the 
right under Art. 80 (1). Since the State 
cannot directly take away or abridge a 
right conferred under Article 30. (1), the 
State cannot also indirectly take away 
or abridge that right by subjecting the 
` grant of affiliation to conditions which 
would entail the forbidden result. (See 
In Re. Kerala Education Bill 1959 SCR 


There . 


freedom of- at least one 


995 at pp. 1063-1064 = 
956) (supra).) 
- AffiHating University 
249. Sri  Palkhiwala has sub- 
mitted in the course of his reply ‘that 
Art. 80 (1) obligates every State to have 
affiliating university. I am 
wholly unable to accept this submission. 
As Art. 80 (1) does not grant the right 
of affiliation, the State is not under an 
obligation to have an affilatin 


(AIR 1958 SC 


univer- 


- sity. It is open to a State to establish only 


a teaching university. l 
Illusory Absoluteness of Art. 30 (1) 


250. Some counsel supporting 
the petitioners have, I think, wrongly 
overemphasised the verbal absoluteness 
of Article 30 (1). According to Sri Tar- 
kunde, while Art. 19 (1) (g) gives a right 
to the majority community to establish 
and administer educational institutions 
subject to reasonable restrictions in the 
public interest, Art. 30 (1). gives similar 
right to a religious or linguistic minority 
in absolute terms. According to him, 
Article 80 (1) should be construed to con- 
fer a higher right on the minority than 
the one conferred on the majority by 
Art. 19 (1) (g). According to Sri Palkhi- 
wala, the right under Art. 30 W is con- 
ferred in absolute language and can nei- 
ther be taken -away nor abridged by the 
State on account of the injunction of 
Art. 13 (2). 7 

251. It is true that Art. 80 (1) is 
expressed in spacious and  unqualitie 
language. And so is Article 14: "The 
State shall not deny to any person equa- 
lity before the law or the equal protec- 
tion of the laws within the territory of . 
India." However, this Court has read the 
limitation of classification in the general 
and unrestricted language of Art. 14. 

"(T)he general language of Article 14 
: has been greatly qualified by the 
recognition of the State's goelag power 
to make laws operating differently on dif- 
ferent classes of persons in the govem- 
ance of its subjects, with the result that 
the principle of equality of civil rights 
and of equal protection of the laws is 
only given effect to as a safeguard against 
arbitrary State action." (State of West Ben- 
gal v. Anwar Ali Sarkar, 1952 SCR 284 
at p. 295 — (AIR 1952 SC 75) per Patan- 
jali Sastri, C. J.) 

"Article 14 confers a right by enact- 
ing a Pe uoh which in form, at least 
is absolute .... but .... Article 14 is not 
really absolute, for the doctrine of classi- 
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fication has been incorporated in it b 
judicial decisions. Article 14, as titer: 
preted by the Courts-would run in some 
such words as these: The State shall not 
deny to any person equality before the 
law .or equal protection of the law provid- 
ed that nothing herein contained shall 
pent the State from making a law 
ased on or involving a classification 
founded on an intelligible differentia 
having a rational 
sought to be achieved by the law.” (Con- 
stitutional Law of India by H. M. Seervai, 
1967 Edn. p. 188). 

According to Patanjali Sastri, C. J., 
the necessity of making special laws to 
attain particular ends obliged the Court 
to read down the wide language of Arti- 
‘cle 14. (Charanjit Lal v. Union of India, 
1950 SCR 869 at p. 890 — (AIR 1951 SC 
41) and Kathi Raning Rawat v. State of 
.Saurashtra, 1952 SCR 485 at-p. 442 = 
(AIR 1952 SC 198), 


252. Like Art. 80 (1), the I Amend- 
ment of the U. S. À.' Constitution is also 
expressed in absolute terms: 


"Congress shall make no law respect- 
ing an establishment of religion, or pro- 
hibiting the free exercise thereof; or ab- 
ridging freedom of speech, or of the 
Press; or the right of the people peaceably 
to assemble, and to petition the govern- 
ment for the redress of grievances.” 


Nevertheless it has been held.by the 
U. S. A. Supreme Court that the liberty 
recognised in the I Amendment is not 
absolute and is subject to regulation. 
"(Freedom of religion) embraces two con- 
cepts, freedom to believe and freedom to 
act. The first is absolute, but in the 
nature of things, the second cannot be." 
(Cantwell v. Connecticut, (1940) 310 US 
296 at Pp. 803, 304). As regards freedom 
of speech, Justice Frankfurter has said: 


"(T)he first ten amendments to the 
Constitution, commonly known as “Bill of 
Rights" were not intended to lay down 
any novel principles of government, but 
simply to embody certain guarantees and 
immunities which we had inherited from 
our English ancestors and which had 
from time immemorial been subject to cer- 
tain well recognised exceptions arising 
from the necessities of the case. In in- 
corporating these principles into the fun- 
damental law there was no intention of 
disregarding the exceptions, which con- 
tinued to be recognised as if they had 
been formally expressed." (1951) 95 L Ed 
1187 at p. 1160). 


relation to the object. 


-differing 
Legislative, Executive and Judicial Powers 


New South Wales, 1950 AC 235). 


ALR. 


253. Like Article 30 (1) S. 92 of 
the Australian Constitution is also expres- 
sed in absolute terms: i - 

“On the imposition of uniform duties 
of customs, trade,‘ commerce and inter- 
course amongst the States, whether by 
means of internal carriage or ocean naviga- 
tion shall be absolutely free." (emphasis 
added) VN 

Nevertheless, it has been held that 
this ‘absolute’ freedom is subject to re- 
gulation. The words "absolutely free" 

"have occasioned the greatest pro- 
blems in relation to Section 02. It was 
early settled that they were not limited 
to pecuniary burdens, but while it is clear 
that the nature of freedom predicated 
does not involve an abnegation of all legal 
restrictions upon trade, commerce, and 
intercourse, the precise extent of permit- 
ted interference is not easy to formulate 


The precise 
and intercourse, exactly what it compre- 
hends for the purpose of Section 92, no 
more, and no less and the quality .of the 
freedom prescribed are questions which 
have been differently, answered and with 
results." (W. S. A. Waynes: 


in Australia, 2nd Edn. p. 339). 

. 254. ^ The Privy Council has recent- 
ly held that the regulation of trade, com- 
merce and intercourse amongst the States 
is compatible with its absolute freedom. 
(Commonwealth of Australia v. pu of 

to 
the extent of regulation, the Privy Coun- 
cil. said : 7 

“(T)heir Lordships do not intend to 
lay it down that in no circumstances could 
the exclusion of competition so as to 
create a monopoly either in a State or 
Commonwealth agency or in some other 
body be justified. Every case must be 
judged on its own facts and in its own 
setting of time and circumstances, and it 
may Be that in regard to some economic 
activities and at some ^ stage of social 
development it might be maintained that 
prohibition with a view to State monopoly 
was the only practical and reasonable 
manner of regulation and that inter-State 
trade, commerce and intercourse thus pro- 
hibited and thus monopolized remained ` 
absolutely free.” Ibid at p. 811. 

255. This survey should be suff 
cient to explode the argument of absolute 
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or near-absolute right to establish and 
administer an educational institution by a 
religious or linguistic minority from the 
absolute words of Art. 30 (1) Absolute 
words do not confer absolute rights, for 
the generality of the words may have 
been cut down by the context and the 
scheme of the statute or the Constitution, 
as the case may be. Thus while restrict- 
ing the generality of the word ‘arrest’ in 
Art. 22 (1) and (2) of the Constitution, 
Das, J. said: 

' “I£, however, two constructions are 
possible then the Court must adopt that 
which will ensure smooth and harmonious 
working of the Constitution and eschew 
the other which will lead to absurdity or 
give rise to practical inconvenience or 
make well established provisions of exist- 
ing law nugatory." 

State of Punjab v. Ajaib Singh, 1958 
SCR 254 at p. 264 — (AIR 1953 SC 10). 

256: A glance at the context and 
scheme of Part III of the Constitution 
would show'that the Constitution makers 
did not intend to confer absolute rights 
on a religious or linguistic minority to 
establish and administer educational in- 
stitutions. The associate Art. 29 (2) im- 
poses one restriction on the right in Arti- 
cle 80 (1. No religious or linguistic 
minority establishing and administering an 
educational institution which receives aid 
from the State funds shall deny admission 
to any citizen to the institution on grounds 
only of religion, race, caste, language or 
any of them. The right to admit a student 
to. an educational institution is admitted- 
ly comprised in the right to administer 
it. This right is partly curtailed by 
Article 29 (2). 

257. The right of admission is 
further curtailed by Article 15 (9 which 
provides an exception to Article 29 (2). 
Article 15 (4) enables the State to make 
any special provision for the advance- 
‘ment of any socially and educationally 
backward class of citizens or for the 
Scheduled caste and scheduled tribes in 
the matter of admission in the educational 
institutions maintained by the State or 
receiving aid from the State. 

258, Article 28 (8) imposes a 
third restriction on the right in Arti- 
cle 80 (1). It roves that no person 
attending any educational institution re- 
cognised or receiving aid by the State 
shall be required to take part in any 
religious instruction that may be imparted 
in such institution or to attend any reli- 
gious worship that may be conducted 
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in such institution or in any premises at- 
tached thereto unless such person or, if 
such person- is a minor, his guardian 
has given his consent thereto. Obviously, 
Article 28 (8) prohibits a religious mino- 
rity establishing and administering an 
educational institution which receives aid 
or is recognised by the State from com- 
pelling any citizen reading in the institu- 
tion to receive religious instruction against 
his wishes or if minor-against the wishes 
of his guardian. It cannot be disputed 
that the right of a religious minority to 
impart. religious instruction in an educa- 
tional institution forms part of the right 
to administer the institution. And yet 
Article 28 (8) curtails that right to 
a certain extent. : X 5 

259. To sum up, Arts. 29 (2), 15 (4) 
and 28 (8) place certain express limitations 
on the right in Art. 30 (1). There are also 
certain implied limitations on this right. 
The right should be read subject to those 
implied limitations. 

260. Part III of the Constitution 
confers certain rights on individuals, on 
groups and on certain minority groups. 
Those rights constitute a single indivisi- 
ble balancing system of Liberty in our 
Constitution. "The system implies order 
and harmony among the various rights 
constituting our Liberty according to the 
necessities of each case. Obviously, the 
rights could never have been intended by 
the Constitution makers to be in collision 
with one another. For instance, a citizen 
cannot exercise his right of freedom of 
speech and expression on another man's 
property without his leave, for such ex- 
ercise of right would violate the latter's 
right to hold property conferred on him 
under Art. 19 (1) (g). Although the right of 
a religious denomination under Art. 26 to 
manage its own affairs is not expressly 
made subject to Art. 25 (2) (b) which pro- 
tects a law throwing open Hindu religious 
institutions of a public character to all 
classes of Hindus, this Court upheld the 
validity of a law throwing open public 


temples to excluded class of Hindus. 
Speaking for the Court, Venkatarama 
Aiyar, J. said: 


"The result then is that there are two 
provisions of equal authority, neither of 
em being subject to the other. The 
question is how the apparent conflict be- 
tween them is to be resolved. The rule 
of construction is well settled that when 
there are in an enactment two provisions 
which cannot be reconciled with each 
other, they should be so interpreted that, 


. 1464 S. C. [Prs. 260-265] St. Xaviers College v. State of Gujarat (Dwivedi J.) 


if possible, effect could be given to both. 
This is what is known as the rule of 
harmonious construction. ' Applying this 
rule, if the contention of the appellants 
is to be- accepted, then Article 25 (2) (b) 
will become holly nugatory in its ap- 
plication 
though, as stated above, the lan 
that Article includes them. On 
hand, if the contention of the 

is accepted, then.full effect can be given 
to Article 26 (b) ix all matters. of religion, 
subject Dd. this that as regards one 
aspect of them, entry into a temple, for 
eclared under. Arti- 


age- of 
e other 


E worship, the rights 


ele .25 (2) (b) will prevail: -While,.in the 


former case, Article 25 (2) (b) will be put 
wholly out of operation, in the latter, 
: effect can be given to both that provision 
and Art. 26 (b) We must accordingly 
hold that Article 26 (b) must be read sub- 
ject to Article 25 (2) (b).” (Sri Venkata- 
ramana ru . 
SCR. 895 at p. 918 = (AIR 1958 SC 255): 
261. Accordingly the right in Arti- 

cle 30 (1) cannot, in my view, be so ex- 
ercised as to violate a citizen's legal or 


constitutional rights. Thus the manage- ` 


ment cannot . punish a member ‘of the 
teaching or. non-teaching. staff or a student 


for légitimate exercise of his freedom of: 


speech and expression or of forming as- 
Sociations or unions. À l 

` 262. The Constitution makers have 
endeavöured to unite the people of our 
country in a democractic Republic. The. 


democratic Republic would not last long: 


if its members were in. constant war 
among themselves for the. ascendancy of 
their separate, rights. It will soon drift 


into Absolutism of one kind or another. © 


European history demonstrates that-when- 

. ever one group has attempted to deny 
liberty to another group, it has lost its 
own liberty. Pagans persecuted Christians 
and lost their own liberty. Cliristians, 
in their tum, denied religious free- 
dom to pagans and surrendered their 
‘own freedom either to an‘ Absolute Em- 
peror or to an Infallible Pope. Catholics 
and Protestants denied religious freedom 
to one another and sreustiénod the ab- 
solutism of the monarchy. 

283, Absolute rights are possible 
only in the moon. It is impossible for a 
member of a civilized community to have 
absolute rights. Some regulation of rights 
is necessary for due enjoyment by every 
member of the society of his own rights. 

. 264, It cannot be disputed that the 
right under 


to ^: denominational ` temples, . 


ondents ` 


Devaru v. State of Mysore, 1958: 


Article 30 (1) is also subject to 


regulation for the protection of various 
Social interests such as health, morality, 
security of State, public order and the. 
like, for the good .of the people is the 
supreme law. Today; education, special- 
‘ly Science and Technology, is a pre-emp- 
tive social: interest for our developing 
Nation. |. qo. CAES 

“It is now evident that the real source 


the labour force or machines, but in hav- 

ing scientific, educated, technological man 

' power base. The education has become 

the real wealth. of the new age.” J.. D: 

Bernal, Science in History, Pelican Book; 

- Nol. I, p. 117. se i i 

-The attack on complex and nd 
- problems of the country has to be made 

"through ammes : 

reasour-, 


re- 


rogramme....which 
is thé more. crucial of the two. "While the 
development of the physical resources is 
a means to an end, that of human re-. 
sources is an end' in itself, and without . 
.it, even the adequate development. of phy- 
sical resources is not possible.” Kothari 
Education Commission: Report, para 1.12. 

Obviously secular general education, 
more espécially science and technology, 
should play decisive role in the develop- 


‘interested as, nay more than, the. religious 
or linguistic minorities in the right and 
socially needful education of students of 
the minorities. "The. students do not be- 

‘long only to the minorities; they SIUE 
also to the Nation. The over-accentuate 
M RUE of iE secular general 
ducation in a religious atmosphere seems. 
to me to overlook this important. national 
aspect. Secular general education should 
be the Nation's first concern; It may 
legitimately be assumed that the Constitu- 
tion makers ` were alive to the priority 
which education should receive in the 
programme of our Republic. (See Arti- 
cles 41, 45 and 46). How could they then 
intend to confer an absolute or near-ab- 
solute right on a religious or linguistic 
minority to establish and administer an 
educational institution for imparting se- 
cular general education? 

. 265. It is well to remember that 
it is the Constitution which we are ex- 


AIR. 


of wealth lies no longer in raw material, . - 


ment and prosperity of our Nation... Ac- .' 
".cordingly our State should be as. much .: 
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pounding. A statute is a specific con- 
trivance` for ‘dealing with the specific 
needs of the people at a particular time 
and place. But the Constitution is a 
general contrivance for the poe govern-- 
ment and happiness of all the people of 
our developing Republic. It is made for 
the present as well as for the future. Like 
all great organic texts, it is written in 
bee and accommodating language 


[vwd aaa] — (The words of the Veda 


are commodious — M. B. Shanti Parwa, 
XIX, 1). Far from implying state inaction, 
the general language of Art. 80 (1) is, to 
my mind, designed to give the flexibility 
to the legislatures and to the courts in 
adjusting the rights in Article 80 (1) to 
the necessities of each case. 
^ 966. Bose, J. has observed: 
“(The) true content (of the words of 
the Constitution) is not to be gathered by 
simply taking the words in the hand and 
a didionas in the other, for the provi- 
sions of the Constitution are not mathe- 
matical formulas which have their essence 
in mere form. They constitute a frame- 
work of government written for men of 
fundamentally differing opinions and writ- 
ten as much for the future as for the pre- 
sent. They are not just pages from a text 
book but form the means of ordering the 
life of a progressive people." (State of 
West Bengal v. Anwar Ali Sarkar, 1952 
SCR 284 (supra) at p. 859 = (AIR 1952 
SC 75). l 


The learned Judge further said: 
"(The words of the Constitution) are 
not just dull, lifeless words static and 
hide-bound as in some mummified manu- 
Script, but, living flames intended to give 
life to a great nation and order its being, 
tongues of dynamic fire, potent to mould 
the future as well as guide the present. 
The Constitution must, in my judgment, 
be left elastic enough to meet from time 
to time the altering conditions of a chang- 
ing world with its shifting emphasis and 

iffering needs. ((Supra) at p. 868). 

Extent of regulatory power 


267. The extent of regulatory 
power of the State would vary according 
to various types of educational institutions 
‘established by religious and linguistic 
minorities. Educational institutions ma 
be classified in several ways: (1) Accords 
ing to the nature of instruction which is 


being imparted by the minorities. It may ` 


be religious, cultural and linguistic in- 
Struction or secular general education or 
mixed; (2) According to grant of aid and 


St. Xaviers College v. State of Gujarat (Dwivedi J.) [Prs. 265-270] S. C. 1465 


recognition by the State. Some institu- 
tions may receive aid; the others may not. 
Similarly, some institutions may receive - 
recognition; the others may not. There 
may be some others which may receive 
both aid and recognition; Some others 
may receive neither aid nor recognition. 
(8) According to the standard of secular 
general education which is being imparted 
in the institutions — primary, secondary 
and higher. (4) According to the nature of 
education such as military academy, 
marine engineering, in which the State is 
vitally interested for various reasons. 

-268. The extent of regulatory 
power may vary from class to class as 
well as within a class. For instance, in- 
stitutions receiving aid and recognition 
may be subject to greater regulation than 
those which receive neither. Similarly, 
institutions, imparting secular general edu- 
cation may be subject to greater regula- 
tion than those which are imparting reli- 
gious, cultural and linguistic instruction 
solely, 

269. An educational institution 
would consist of: (1) the managing body 
of the institution; (2) teaching staff; 
(o non-teaching staff; (4) students; and 

property of various kinds. Here again, 
the extent of the regulatory power may 
vary from one constituent to another. 
For instance, the teaching staff and pro- 
perty may be subject to greater regula- 
tion than the composition of the manag- 
ing body. Plainly, no pui educa- 
tional institution can be singled out for 
treatment different from one meted out to 
the majority educational ‘institution. A 
regulation qe out such a discrimina- 
tory treatment be obnoxious to Arti- 
cle 30 (1). 

270. Subject to these preliminary 
remarks, it is now necessary to consider 
how far a regulation may touch upon the 
right conferred by Article 30 (1) without 
incurring the wrath of Article 18 (9). In 
other words, what is the test for deciding 
Whether a regulation imposed on a mino- 
rity educational institution takes away or 
abridges the right conferred by Article 30 
(1)P It has already been discussed ear- 
ler that the test of a valid regulation is 
its necessity. Any regulation which does 
not go beyond what is necessary for pro- 
tecting the interests of the society (which 
includes the minorities also) or the rights 
of the individual members of the society 
should be constitutional. It-cannot be 
said that such a regulation takes away 


or abridges the rights conf > 
n d rights conferred by Arti 
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271. No hard and fast rule can be 
. prescribed for determining what is neces- 
sary. . The question should be examined 
in the light of the impugned provisions 
and -the facts and circumstances of each 
case. What is required is that the: im- 
pugned law should seek to -establish a 
reasonable balànce between the right re- 
Busted and the social interest or the in- 
ividual right protected. The 
should balance in the scale the value. of 
the right regulated and the value of the 
social interest or the individual right pro- 
tected. While balancing these competing 
interests, the Court should give due weight 
to the legislative judgment. Like the 
: Court, the Legislature has also taken the 
oath to uphold the Constitution. It is as 
much the protector of the liberty and 
welfare of the people as the Court. . It is 
more informed than the Court about the 
pressing necessities of . the Government 
.and the needs of the community. (See 
1952 SC UB UD) Tj p. 908: — (AIR 
1952 per Das, J. ] a 
272. I find it dot to accept the 
argument that a regulation, in order to 
be constitutional; must always be shown 
to be calculated to improve the excellence 
of the minority educational institutions. 
It is conceded by counsel supporting the 
petitioners that the Staté may prescribe 
. the curriculum and syllabus for the mino- 
rity educational institutions which are 
aided or recognised by it. Now a regula 
. tion prescribing curriculum: and syllabus 
may not necessarily be calculated to im- 
prove the excellence of. a particular mino- 
. tity educational institution. Left to itself, 
"a minority educational institution may opt 
for a higher standard of instruction than 
the one prescribed by the State in its cur- 


riculum or syllabus. It appears to me that . 
the State prescribes the curriculum and - 


syllabus as much from the point of view 
of excellence of instruction as from the 
point of view of having a uniform stan- 
dard of instruction. A uniform standard 
is perhaps necessary owing to the dif- 
ferent calibre -of students coming from 
different developed and undeveloped 
strata of socie 
loped and undeveloped geographical re- 
gions of the country. 

278. But it is. pressed upon us that 
the prescribing a curriculum and syllabus 
is not a part of the administration of an 
educational institution. With profound 
respect to the learned Judges who decided 
the Rev. Mother Provincial case (1971) 1 
SCR 784—(AIR 1970 SC 2079). I find it 


difficult to accept this argument. Counsel 


‘imparted in a religious or lin 


Court .. 


should not be touched by the regul 


and from. different deve-- 


'to introduce free and compulsory 


supporting the petitioners have maintain- 
ed that the State could not prescribe cur- 
riculum and syllabus for religious, cultu- 
ral or linguistic instruction which is being 
istie mino- 
rity unaided and unrecognised educational 
institution. The reason obviously is that 
curriculum and syllabus is a vital part of 
the administration of an: educational in- 
stitution. i So gs M 
274. _ As far as Catholic educational 
institutions are concerned, Catholics be- 
lieve that education belongs pre-eminent- 
ly to the Church. Catholic dora cate- 
gorically -denies the premise that secular 
general education can be isolated from: 
religious teaching. In the 1930 encyolical- 
‘Christian: Education of Youth’ Pope Pius 
XI has commended :- b : 
"The 'only school approved by the 
Church: is one (wher) the Catholic reli- 
gion permeates the entire atmosphere (and 
where) all teaching and the whole organi- 
sation of the school and its teachers, 
Syllabus and text books in every branch 
gs) regulated by the Christian spirit.” 
effer, Church, State and Freedom, 1953 
Edn. p. 294). ` : a x 
279. | Nor should the regulatory 
power be hamstrung ‘by such concepts ‘as 
real and effective .exercise of the right" 
ation 
ation should not “directly and 





or. that re 


immediately" impinge on the right con- 


ferred by Art. 80 (1). What is a real and 
effective exercise of the right will depend 
on how far the impugned regulation is 


‘Necessary in the context of time, place 


and circumistances for safeguarding any 
competing social interest or any compet- 
ing constitutional or legal right of an indi- 
vidual.. ' 


` 276. The majority opinion in Re: 
Kerala Education Bill, 1959 SCR 995 =. 
(AIR 1958 SC 956) (supra) supports the 
construction which I am seeking to put 
on Article 30 (1). Speaking for the majo- 
rity, Das, J. said: . 

e are thus faced with a problem 
of considerable complexity apparently dif- 
ficult of solution. There is on the one 
hand the minority rights under Art. 30 QU 
to establish and administer education 
institutions of thelr choice and the duty 
of the Government to promote’ education, 
there is, on the other side, the obligation 
of the State under Article 45 to endeavour 
educa- 
tion. We have to reconcile between these 
two conflicting mterests and to give effect 
to both if that is possible and bring about 
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a synthesis between the two." (emphasis 


added) (supra at p. 1062). 

Holding that clauses 9, 11 (2) and 12 (4 
were permissible regulations, the learn 
Chief Justice said: 

"Clauses 9, 11 (2) and 12 (4) are, how- 
ever, objected to as going much beyond 
the permissible limit...... It is said that 
by taking over the collections of fees.... 
etc. and by undertaking to pay the sala- 
ries of the teachers and other staff the 
Government is in reality confiscating the 
school, for none will care for the school 
authority. Likewise clause 11 takes away 
an obvious item of management, for the 
manager cannot appoint any teacher at 
all except out of the panel to be prepar- 
ed by the Public Service Commission, 
which, apart from the 

wer of taking up such duties may not 
e qualified at all to select teachers who 
will be acceptable to religious denomina- 
tions and in particular sub-clause (2) of 
that clause is objectionable for it ts 
upon educational institutions of religious 
minorities teachers of Scheduled Castes 
who may have no knowledge of the tenets 
of their religion and may be otherwise 
weak educationaly. Power of dismissal, 
removal, reduction in rank or suspension 
is an index, of the right of management 
and that is taken away by clause 12 (4). 
These are, no doubt, serious inroads on 
the right of administration and appear 
perilously near violating that right. But 
considering that those provisions are ap- 
plicable to all educational institutions, and 
that the impugned parts of clauses 9, 11 
and 12 are designed to give protection 
and security to the ill paid teachers who 
are engaged in rendering service to the 
nation and protect the backward classes, 
we are prepared, as at present advised, 
to treat these clauses 9, 11 (2) and 12 (4) 
as permissible regulations which the State 
may impose on the minorities as a condi- 
tion for granting aid to their educational 
institutions.” (Supra at p. 1064). 


2T]. . At the moment f am not 
concerned with the correctness or in- 
correctness of the view that Clauses 9, 
11 (2), 12 (4) are constitutional. I have 
quoted this passage in order to bring 
Out the technique of adjudging the con- 
stitationality of a statute which has com- 
mended itself to the ^ majority of the 
Court. That technique requires: the 
Court to balance the right conferred by 
Article 30 (1) and the social and indi- 
vidual interests which it is necessary to 
protect, i 


uestion of its > 
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278. In (1963) 8 SCR 837 st p. 
850 = (AIR 1963 SC 540), Shah, J. seid:— 

"Regulations 
terests of efficiency of instruction, dis- 
cipline, health, sanitation, morality, public 
order and the like may undoubtedly be 
imposed. Such regulations are not restric- 


tions on the substance of the right which , 


is guaranteed; they secure e proper 
functioning of the institution, in matters 
of eduction." (emphasis added) 


279. 


This passage also shows that 


the Court has adhered to the view taken. 


by Das, C. J. in 1959 SCR 995 — (AIR 
1958 SC 956) (supra) to the effect that 


‘the State has power to make regulations 


for protecting certain social interests, 
280. | The decision in this case 
does not seem to me to be in conflict with 
the construcHon suggested by me, be- 
cause the Court tok the view that the 
right of the Private Training Colleges to 
admit students of their own choice was 
"severely restricted" by the governmental 
order. In other words, the  impugned 
order went much beyond what was neces- 
Sary in the circumstances of the case. 


281. In (1971) 1 SCR 784 at p. 740 
= (AIR 1970 SC 1079), Hidayatullah, C, J., 
speaking for the unanimous Court, 
observed : “ "Administration" means 


‘management of the affairs’ of the institu- 
tion. This management must be free of 
‘control so that the founders or their nomi- 


made in the true ía-. 


pue 


nees can mould. the institution as they ! 


think fit, and in accordance with their 
ideas of how the interests of the com- 
munity in general and the institution in 
particular will be best served. No part 
of this management can be taken away 
and vested in another body without an 
encroachment upon the guaranteed right." 
With great respect, I find it difficult to 
£o that far. Take for instance the right 
of any citizen, including a religious or 
linguistic minority to establish and ad- 
minister a military academy for imparting 
theoretical as well as practical training to 
the students admitted. to it. Sri Nana- 
vatty, counsel for the petitioners, conced- 
ed that this right may be restricted and 
regulated in the interest of the security 
of the State. The State may make a re- 
gulation for effective control and supervi- 
Sion of the arms and ammunition belong- 
ing to the academy by the officers of its 
own choice and confidence. The State 
may, I believe, go to the length of even 
prescribing that the arms and ammuni- 
tion should be kept in the government 
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armoury and should be issüed by a State 
oficer holding . charge of the ‘armoury. 
. The right under Art. 80 (1) forms part 
of a complex and inter-dependent group 
of diverse social interests. "There cannot 
be a perpetually fixed adjustment of the 
right an 
would. need ‘adjustment and readjustment 


from time to time and in varying circum- 
stances. Lx l : E 
282. | In (1971) Supp SCR 688 = 


' (AIR 1971 SC 1787) this Court struck: 


'down clause 17 of the statutes which pro- 
vided that the staff initially appointed 
. should be* approved by the Vice-Chan- 
cellor and that all 


the. Vice-Chancellors approval. How- 


"ever, Reddy, J., speaking for the unani-.: 


mous Court, observed : 


“In: our view -there is no possible 
justification for the provisions contained 
-in CL... ...17 of Chap. V of the statutes 
which decidedly  interfere(s) with the 
rights of management of the Petitioners’ 
col e. These, provisions cannot there- 
ore 


volve disaffiliation and consequently they 
will have to be struck down i 
Art. 80 (1).” AE 
The words “no possible justification" in 
the passage seem to-me to suggest that 
the Court would have upheld clause 17 


if the State of Punjab could have satisfied’ 


the Court that it was necessary to subject 
the power of appointment etc. of: teachers. 
_ to the approval of the Vice-Chancellor. 
There seems:to be nothing in (1969) 2 SCR 
78 = (AIR 1969 SC 465) and DEM Sup 
SCR 677 — (AIR 1971 SC 1781) whi 


would'militate against the construction of ' 
' Nations Pour 


Article 30 (1) suggested by me. . 


9283. | No new principle is expound- 
ed in the decisions of various High Courts 
in Aldo Maria Patroni v. V.-E. C. Kesavan, 
AIR 1965 Ker 75 (FB); Dipendra Nath 
Sarkar v. State of Bihar, AIR 1962 Pat 101 
(FB) The Muslim Anjuman-e-Taleem, 


Dharbhanga v. The Bihar University, AIR . 


1967 Pat 148; Varkey v. State of Kerala, 
ILR (1969) 1 Ker 48 = (AIR 1969 Ker 
191); State of Kerala v. The Corporate 
Management of Schools of the Archdio- 
cese of Changanacherry, 1970 Ker LT. 232 
and. Director of School Education, Tamil 
Nadu v. Rev. Father G. Irogiaswamy, AIR 
1971 Mad 440. All these decisions follow 
one or the other decisions of this Court 


as they should have done. Accordingly. 


those social. interests. They 


subsequent changes. 
should be referred to the University for‘ 


e made as conditions of affiliation, 
the non-compliance of which would in- . 


as offending - 1,‘ 


; Albanian 


it is not necessary to refer to them in any 


detail 


284 Sri Nanavaty has also relied 


on a decision, of the Permanent Court of © 


International Justice in Case No. 182 re- 
ferred to in the Annual Digest.of Report 
of Public International Law Cases (years 


1935-1937) by Lauterpacht. Article 4 of : 
the Declaration relating to the position of | 


minorities -in. Albania provided that - 


“all Albanian nationals shall be equal 


before the law and shall enjoy the same 
civil" and. political rights without distinc- 
tion as to race, language or religion.” 


‘Article 5 of the Declaration ran as: 


follows: ` s ; 
"Albanian nationals who belong to 
racial religious or linguistic minorities 
will enjoy the same treatment and secur 
rity in law and in fact as other -Albanian 


nationals. In particular they shall have - 


‘an ‘equal right to maintain, manage. and 
control at their. own expense or to esta- 
blish. in the future, charitable, religious 
and social institutions, schools and other 
educational establishments, with the right 
to use their language and to exercise 
their religion freely therein." E 

. In 1988 the Albania National Assemb- 
s amended the Albanian Constitution 

us: 

."The instruction and education of 
subjects are reserved to the 
State and will be given in State schools, 
Primary education is compulsory for all 
Albanian nationals and will be given free 


of charge. Private schools of all cate- 
gories at present in operation will be 
closed." ' - ; 


Following this amendment -certain 
Albanian muc eu of Greek 
origin, complained to the League of 
the violation of their 

right guaranteed by Article 5 of the Dec- 
laration. . The matter went to the Perman- 
ent Court of International Justice for con- 
` sideration. 
(with three dissents) was of opinion that 
the -constitutional amendment violated the 
rights of the ` minorities guaranteed by 
Article 5 of the Declaration. 
985. It is difficult to ap 
how the majority opinion would shed any 
useful light on the nature and scope of 
the right aranteed by Article 30 (1). 
Obviously, the context. of Article 30 (1), 
both national as well as textual, bears’ no 
comparison with the context of the 
. Albanian Constitutional Amendment and 
Art. 5 of the Declaration. » 


The majority of the Court | 
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288. It is now necessary to examine 
the various impugned provisions in the 
light of the construction of Art. 30 (1) 
suggested earlier in this judgment. 

Section 33-A (1) (a) 


287. I agree with the pra 

view that it is obnoxious to Art. 30 (1), and 

I have nothing further to add. i 
Section 33-A (1) (b) 


288. Counsel for the petitioners, 
Sri Nanavaty, abandoned e attack 
against this provision. Counsel for the 
State and the Gujarat University accord- 
ingly gave no reply. Sri Nanavaty did 
not attack the provision even in his reply. 
So I should not express any opinion on 
this provision. 

Section 40 

289. Section 89 (1) provides that 
within the University area, all post-gra- 
duate instruction, teaching and training 
shall be conducted by the University or 
by such affiliated colleges or institutions 
and in such subjects as may be prescribed 
by the Statutes. The petitioners do not 
challcaze this provision. .But they seek 
to question Section 40 which is similar to 
Section 39 (1) Section 40 (1) provides 
that the Court may determine that all 
instruction, teaching and training in 
courses of studies in respect of which the 
University is competent to hold examina- 
tions shall within the University area be 
conducted by the University and the 
Court shall communicate its decision to 
the State Government. Section 40 (2) pro- 
vides that on receipt of the éommunica- 
tion the State Government may after mak- 

' ing such inquiry as it thinks fit, by notifi- 
cation in the Official Gazette declare that 
the provisions of Section 41 shall come 
into force on such date as may be speci- 
fied in the notification. 


290. It has alread 
lier that the right of iation is not a 
fundamental right aranteed by .Arti- 
cle 30 (1). Accordingly I see no difficulty 


been held ear- 


in the University take-over of the teach- 


ing in under-graduate classes, - 

` 991. Section 41 consists of five 
sub-sections. Sub-section (1) provides 
that all affiliated colleges will become con- 
stituent colleges of the University. We 
are not concerned with sub-section (2). 
Sub-section (2) provides that no educa- 
tional institution shall, save, with the con- 
sent of the University and the sanction 
of the State Government be associated 
with or seek permission to any privileges 
of any other University. 


` the 
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292. I do not think that any legi- 
timate objection can be taken to sub-sec- 
tion (1). Merely because an affiliated 
college is made a constituent college of 
the University would not necessarily of- 
fend Article 80 (1). The definition of the 
expression ‘constituent college’ by itself is 
innocuous. After all, someone has said: 
“What is there in a name!” The concept 
of a constituent college is fluid. It is i 
degree of external control exercised over 
the administration of a minority college, 
and not its statutory name, that is rele- 
vant for the purposes of Art. 30 (1). For 
instance, the associate colleges (which 
are similar, to affiliated colleges) of the 
Allahabad University are subject to Uni- 
versity control in the matter of appoint- 
ment of teachers. But the Motilal Nehru 
Medical College, Allahabad, which is a 
constituent college of that University, is 
not subject to such control While the 
Selection Committee selecting teachers to 
the associate colleges consists of certain 
University authorities, the selection of 
teachers to the constituent college is made 
wholly by the U. P. Public Service Com- 
mission and the University has no voice 
whatsoever in the selection of the tea- 
chers. (See Allahabàd University Calen- 
dar 1968). Sub-section (8) cannot also be 
objected to. It permits an affiliated col- 
lege which does not want to be a con- 
stituent college to get affiliated to another 
University with the permission of the 
State and the Gujarat University. 


293. ^ Serious objection on behalf 
of the petitioner has, however, been taken 
to clauses (ii) to (vi) of sub-section (4), 
Sub-section (4) may be divided in two 
parts. According to the first part the 
relations of the constituent colleges and 
the University shall be governed. by the 
Statutes to be made in that behalf. The 
second part provides that any such statu- 
tes may provide in particular for the ex- 
ercise by the University of the powers in 
respect of the constituent colleges speci- 
fied in clauses (ii) to (vi) of sub-section (4). 


294. Obviously, the first part of 
sub-section (4) confers a general power of 
making statutes. The second part thereof 
specifies certain matters on which the 
statutes should be made. The two parts 
of sub-section (4) follow the normal pat- 
tern of provisions in modern statutes pro- 
Men for rule making. The second part 

f sub-section (4) is merely illustrative of 

grace iy of the power conferred by 
the t part. While counsel for peti- 
tioners have urged that clauses (ii) to (vi) 
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clearly violate rights under Art. 30 (1) 


_the Additional Solicitor-General has urged . 


that the wide language of those clauses 
may be so read down as to make theni 
constitutional. I do not think it is neces- 
sary to enter into this controversy at all. 
Jt may be presumed for the sake of argu- 
ment that clauses (ii) to (vi) of sub-sec- 
‘tion (4) are violative of Art. 30 (1). Even 
so, the petitioners stand to nothing 
thereby, for no legitimate objection can 
be-advanced against the first part of sub- 
section (4). Then it comes to this that 
unless statutes are actually. made, the 
constitutional attack is premature. - 


Section 51 (A) 


295. Section 51-A consists of two 
sub-sections. The first sub-section pro- 
vides that no member of the teaching and 
non-teaching staff of an affiliated college 
shall be dismissed or removed or reduced 
in rank except after an inquiry, in which 
he has been informed of the charges 
against him andigiven a reasonable op- 
portunity of being heard im respect of those 
charges, Until he has been given a reason- 
able opportunity of making representation 
against the penalty proposed, he cannot be 
punished. This part of sub-section (1) is 
similar to Article 811 (2) of the Constitu- 
tion, and no legitimate objection can be 
taken to it. Sub-section (1) also contains 
another rider on the power of the ad- 
ministration to fire its staff. According to 
this rider, the penalty inflicted by the 
management shall not take effect unti] it 
is approved by the Vice-Chancellor or any 
other officer of the University authorised 
by the Vice-Chancellor in this behalf. 

296.  Sub-section (2) provides that 
the services of no member of the teach- 


ing and non-teaching staff shall be termi- 


nated unless he had been given a reason- 
able opportunity of showing cause against 
the proposed termination. It is clarified 
that this provision shall not apply to a per- 
son who is appointed for a temporary 
period. Like sub-section (1), this power 
is also made subject to the C Ud: of 
' the Vice-Chancellor or any other officer 
of the University authorised by the Vice- 
Chancellor. No legitimate objection can 
be taken to the first part of sub-sec- 
tions (1) and (2). But serious objection is 
taken to the provision for the, approval of 
the Vice-Chancellor or any other officer 
of the University authorised by the Vice- 
Chancellor in this behalf. 

297. It is true that the right to 
fire an employee belongs to the employer 
under the contract of service. It is also 


‘Chancellor; (2) the 


true that the right to fire is a management 
right safeguarded under Art. 30 (1). But 
this right cannot include the right to take 
away or abridge the employee's constitu- 
tional right to form associations, to carry 
on his profession and other constitutional 
and legal rights. The purpose of Sec- . 
tion 51-A is to check this kind of misuse 
of the right to fire an employee. So the 
Vice-Chancellor's Dower of approval is 
not unguided and unreasonable. After 
the Chancellor, the Vice-Chancellor is the 
next highest officer of the- University. It 
should be presumed that in granting or 
withholding approval he would 

cording to reason and justice, 


‘298. | When. the matter goes be- 
fore the Vice-Chancellor for approval, 
both the management and the teacher or 
the member of the non-teaching staff 
should be heard by him. Hearing both 
parties is necessarily implied, because 
without hearing either of them it will be 
difficult for him to make up his: mind 
whether he should grant or withhold ap- 
proval to the action proposed by tho 
managing body of the educational institu- 
tion. It woüld also follow that while 
granting approval or disapproval, the 
Vice-Chancellor should record reasons, for 
the exercise of his power is subject to 
control by courts. The statute does not 
make. his order final, and courts would 
surely nullify his order if it is arbitrary, 
mala fide or illegal. 


299. If the managing body exer- 
cises the right to fire mala fide or as a 
measure of victimization, it will be proper 
for the Vice-Chancellor to withhold ap- 
proval The Vice-Chancellor: may also 
withhold approval where fair hearing has 
not been given or where the record of 
the inquiry contains no evidence to esta- 
blish ‘the guilt for which the teacher or 
the member of the non-teaching staff has 
been punished. On the other hand, if 


-the Vice-Chancellor finds that the punish- 


ment is-imposed after due hearing and is 
supported by evidence, and is not impos- 
ur mala fide or as a measure of victimiza- 
tion, he cannot withhold approval. 


300. It is also urged. that the 
power of giving approval is not confer- 
red exclusively on the Vice-Chancellor. It 
is open to him to nominate any, other 
officer of the University for this purpose. 
Section 8 of the Act enumerates the of- 
ficers of the University. They are: (1) the 
Vice-Chancellor; 
(8) the Pro-Vice-Chancellor; (4) the Deans 


d act ac- : 
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of Faculties; (5) the Registrar; (6) the 
University Librarian; and (7) such other 
officers of the University as -may be 
declared by the statutes to be the 
officers of the University. The first 
six officers are all important and responsi- 
ble officers of the University. They can 
be trusted to exercise the power of ap- 
proval in a reasonable manner. It has 
not been pointed out to us whether statu- 
tes have made any other officer an officer 
of the University. So we are not con- 
cerned with. the last clause. 
301. It seems to me that the 
wer of approval by the Vice-Chancel- 
or is necessary in the interest of the 
security of service of the teaching and 
non-teaching staff. 'Security of service is 
necessa to promote efficiency and 
honest discharge of duty. It is calculated 
to improve the institution in the long run. 
The members of the tea ur and non- 
teaching staff cannot ordinarily afford to 
go to courts for redress of their griev- 
ances. Section 51-A provides a cheaper 
and expeditious remedy to them for the 
redress of their grievances. The impugn- 
ed provision is identical to Section 83, In. 


dustrial Disputes Act which this Court 
has held to be valid. 
302. It may be stated that this 


aspect of the matter which I have con- 
sidered in regard to Section 51-A was not 
placed before the Court in the earlier 
cases. As the power of approval is con- 
fined to checking the abuse of the right 
to fire employees, I am of opinion that 
it does not offend Art. 80 (1). 
Section 52-A 

808. It consists of two sub-sec- 
tions. Sub-section (1) provides that any 
dispute between the governing body and 
any member of the teaching and non- 
teaching staff of ^ an affiliated college 
which is connected with the conditions 
of service of such member shall, on a 
request of the governing body or of the 
member concerned be referred to a Tri- 
bunal of Arbitration consisting of one arbi- 
trator nominated by the governing body 
and the other by the member of the 
teaching and non-teaching staff and an 
Umpire appointed by the Vice-Chancel- 
lor. Sub-section (2) in effect provides that 
E pide of the Arbitration Act, 1940 
shall apply to the arbitration under sub- 
section (1). 

304. Counsel supporting the peti- 
tioners have urged that this amounts to 
external interference with the manage- 
ment of the affairs of the college. This 


Nawabkhan v. State of Gujarat 
' provision is also intended to check the, 
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abuse of power of.administration by the 
managing body and to provide a chea 
and expeditious remedy to the small- 


‘pursed teaching and non-teaching staff. It 


is necessary in the interest of security of 
service. I am unable to discover any 
legitimate objection to it on the basis of 


Art. 80 (1). ; 
ORDER 


By majority: Sections 38-A, 40, 
41, 51-A (1) e» 51-A (2) (b) and 52-A of 
the Gujarat University Act, 1949 as 
amended do not apply to institutions esta- 
blished and administered by linguistic and 
religious minorities. All parties will pay 
and bear their own costs. 

Order accordingly. 
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Index Note:— (A) Bombay Police 
Act (22 of 1951), Sections 56, 59 and 
142 — Externment order under Sec- 
tion 56 against accused — Opportunity 
to tender explanation under Sec. 59 
not given — Disobedience of order and 
prosecution under Section 142 — Order 
quashed in writ proceedings during 
-trial — Effect of — Externment order 
if rendered void ab initio — (X-Ref:— 
(i) Constitution of India, Articles 19 
and 226 (ii) Natural justice (iii) Maxims 
— Audi Alteram Partem)). 


. Brief Note:— (A) An order which 
is void may be directly and collaterally 
challenged in legal proceedings. An 
order is null and void if the statute 
clothing the administrative tribunal 
with power conditions it with the obli- 
gation to hear, expressly or by im- 
plication. Beyond doubt, an order which 
infringes a fundamental freedom pass- 
ed in violation of the audi alteram 
pantem rule is a nullity. When a com- 
petent court holds such official act or 
order invalid, or sets it aside, it ope- 
rates from nativity, i e. the impugned 
act or order was never valid. Case law 
Referred to. (Para 20) 
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«. livered by 


' 3472 S. C. [Prs. 1-2) Nawabkhan v. State of Gujarat (K. Iyer J.) ` 
" but was acquitted by the trial Court. B 


On contravention of the extern- 


ARR. 


ment order passed under Section 56 The State appealed -with success, for 


the accused was prosecuted under Sec- 
tion 142 but was acquitted by the trial 
court. The State appealed with suc- 
cess, for the High Court held that the 
' accused had re-entered the forbidden 
area during the. currency of the order: 
During the pendency of the . Criminal 
trial the externment order was quash- 


.ed by the High Court under: Article-226.- 
~ -òf the Constitution on the ground. of. 


failure to give opportunity to -be heard 
to the accused under Section 59. As 


to the effect of the writ issued. under. 


"Article 226. ~ 


^ . Held, that a fundamental right of: 
_. the accused under. Article 19 had been - 
‘encroached upon by the Police Cam- 


missioner without due hearing . So the 
Court quashed it — not killed. it then 
but performed the formal obsequies of 
the ordér which.had ‘died at binth. The 


never legally existed. The accused was 
entitled to an acquittal.. (Para; 19) 


Cases Referred:- Chronological ` Paras © 


: (1963) 2 All ER 66, Ridge v. -Bald- 


win 
AIR 1958 SC 86, State of 
Mohammad Nooh 


U. P v- 
~ 13 


(1885) 10 AC 229, Spackman v. Plums. 


tead Board of Works . 


. (1952) 3 HLC 759, Dimes. v. Grant 
Junction Canal j i : 13 
Judgment of the Court was de- 


KRISHNA IVER, J.:— The ap- 


peal before us raises a thorny issue. of- 


some importance which may be epis- 
ramatically expressed as when has the 
citizen the ‘discretion to -disobey an 
order? When is a determination not a 
- determination? This riddle has to be 
solved än the foggy legal light of con- 
flicting decisions and academic opin- 
-ions, Indian and Anglo-Ameroamn. To 
appreciate the contention urged in the 
case a few facts must be narrated. l 

: 2. Section, 56 of the Bombay 
Police Act, et m Act, for Ie 
empowers a Police Commuss! 
extern arly undesirable person on 
grounds set out therein and the peti- 
tioner fell victim to such a direction 
issued. on September 5, 1967. On con- 
travention of that order he was orm- 
secuted under Section 142 of the Act 


-— 


10, 15, 16 . d 
- ed, though the externment. order held 
-the field and had not béen quashed at 


* the High Court held that the accused 


‘had re-entered the forbidden area dur- 
.ing the currency of the order. What is 
crucial for this case is whether the ex- 
ternment, order having been quashed 
by the High Court under Article: 226 of 
‘the Constitution on July 16, 1968 — . 
during the pendency of the’ “criminal - 
-trial — it had become void ab’: initio. 
and there being thus no: quit order in- 
law there was no offence. The: learned . 
Judge rejected. this effect of the writ 

-issued under Article 226 and convicted 

the accused. His reasoning, invigorat- 
ed by surgical imagery. flowed thus: - 


. "Now the contravention took place. - 
on September 17, 1967 whereas the ex- 
ternment order in question has been 
quashed- about one year thereafter on 
July 16, 1968. The question,” there- ` 


Ie fore, is; can a pei gains 
legal result was that the:accused was © -8 popa a t whom an 


`> never guilty of flouting an order which . 


order of externrhent under: Section 56 . 
of the Bombay Police Act has- been - 
issued disobey the said order and con- 
travene the directions contained there- 
in with impunity if subsequently the 
order is‘ quashed? If the argument of 
the learmed counsel were to be accept- 


the material time, no offence would 
be committed in view.of the  subse- 
quent quashing of the order. In other 
words, though the order had not been 
declared invalid at the material time a 


‘contravention thereof would not con- 
: stitute an offence. 


A distinction in my. 
opinion has to be drawn between an 
order which is ab initio void and an 
order which is subsequently quashed 
on account-of some teehnical defect or . 
irregularity. If the order was ab initio 
void if it was a nullity from the in- 
ception, if it was a-still born child, the 
‘matter would have stood on a diffe- 
rent footing. In the present case the 
child was alive and kicking and  ap- 
parently healthy. It has subsequently 
died during. the course of an explora- 
tory operation. The order has been 
held to be invalid and is.quashed on 
the ground that it cannot be sustained 
on account of.some defect, infirmity or 
irregularity which has been  subse- 
quently discovered. It cannot be said 
that the order was void ab initio. The 
order of the High Court passed on 
July 16, 1968 does not render the order 
nullity from its very inception. It is 
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not retroactive. It does not 

the order'of externment "non 
What it does is,to invalidate it with 
effect from the date of the issue of the 
writ quashing the said' order. If the 
argument of the learned counsel were 
to be sustained it would result in a- 
anomalous situation. The externment 
Order can be violated with impunity 
if a subsequent writ petition is allow- 
ed and the order is quashed. The con- 
travention, however, would constitute 
an offence if the writ petition is reject- 
ed. It is not possible to take a view 
which would result in such an anoma- 
lous situation. There is no principle in 
upholding the respondent's claim that 
he has a right to violate an order pass- 
ed by an authority having jurisdiction 
to pass it, if subsequently he can per- 
suade the court that there was an in- 
built lacuna or latent defect in the 
said order. In other words he claims 
to have the right to judge for himself 
whether the order is legal or not and 
in anticipation of the court upholding 
' his contention, the right to violate it 
with impunity. Be it realised that these 
powers are vested into the àdministra- 
tion to enable it to take prophylactic 


render 


action to protect the society from im-' 


These powers cannot 


minent dangers. 
robbed of their 


be allowed to be 


potency at the sweet will of the person. 


proceeded against in anticipation of a 
subsequent favourable verdict of the 
court.” . ] 


There are some untoward potentia'i- 
ties and legal anomalies visualised by 
the learned Judge which lend assurance 
to the juridical concept that an order 
or act quashed by a court is valid un- 
til judicially set aside or declared void. 
We have to examine the validity of 
this temporary validity imputed to an 
otherwise bad order. Wihen does a bad 
order become bad? 

3. Violation of natural justice 
is the vice of the order. which was de- 
fied by the accused. We will first set 
out the relevant provision in the Act 
and the ground of decision in the writ 
petition, shorn of unnecessary portions. 
Section 56 reads:— 

“Whenever it shall appear in 
Greater Bombay and other areas for 
which a Commissioner has been | ap- 
pointed under Section 7 to the Com- 
missioner and in other area or areas 
to which the State Government may, 
by notification in the official Gazette, 
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extend the provisions of this section, 
est. 


to.the District Magistrate, or the Sub- 
Divisional Magistrate specially  em- 
powered by the State Government in 
that behalf (a) that the movements or 
acts of any person are causing or cal- 
culated to cause alarm, danger or harm 
to person or property, or (b) that there 
are reasonable grounds for believing 
that such person is engaged or is about 
to be engaged in the commission of an 
offence involving force or violence or an 


'offence punishable under Chapter XII, 


XVI or XVII of the Indian Penal 
Code, or in the abetment of any such 
offence, and when in the opinion of 


-such officer witnesses are not willing 


to come forward to give evidence in 
public against such person by reason ` 
of apprehension on their pant as re- 
gards the safety of their person or pro+ 
perty, or (c) that an outbreak of epide- 
mic disease is likely to result from the 
continued residence of an. immigrant 
the said officer may, by an order in 
writing duly served on him or by beat 
of drum or otherwise as he thinks fit, 
direot such person or immigrant so to 
conduct himself as shall seem necessary 
in order to prevent violence and alarm 
or the outbreak or spread of such dis- 
ease or to remove himself outside the 
area within the local limits of his 
jurisdiction (or such area and any dis- 
trict or districts, or any part thereof, 
contiguous thereto) by such route and 
within such time as the said officer 
may prescribe and not to enter or re- 
turn to the said area (or the area and 
such contiguous districts, or part there- 
of, as the case may be,) from which he 
was directed to remove himself.” 


4. The vital freedom guarante- 
ed under Article 19 of the Constitution 
becomes a fleeting fragrance if a police 
or magisterial officer'can whisk you 
away by a more-executive, than judi- 
cial fiat. This strarige power, whose 
constitutionality is not challenged be- 
fore us, is hopefully fettered in its 
ndun by Section 59 "which runs 
thus:— 


"(1) Before an order under  Sec- 
tions 55, 56 or 57 is passed against any 
person the officer acting under any of 
the said sections or any officer above 
the rank of an Inspector authorised by 
that officer shall inform the person in 
writing of the general nature of the 
material allegations against him and 
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five him a reasonable opportunity of 
tendering, an explanation regarding 
them. If.such person makes an ap- 
plication for the examination of any 
witness produced by him, the autho- 
rity or-officer concerned shall grant 
such application; and examine such 
witness, unless for reasons to be re- 
corded in writing, the authority or 
Officer is of opinion that such applica- 
tion is made for the purpose of vexa- 
tion or delay. Any written statement 
put in by such.person shall be filed 
with the record of the case. Such per- 
son shall be entitled to appear before 
the officer proceeding under this sec- 
tion by an advocate or attorney for the 
. purpose of tendering his explanation 
and examining the witness produced 
by him. 


(2) The authority or officer pro- 
ceeding under sub-section (1) may, for 
the purpose of securing the attendance 
of any person against whom any order 
is- proposed to be made under Sec- 
tions 55, 56 or 57, require such person 
to appear before him and to pass a 
security bond with or without sureties 
for such attendance during the inquiry. 
If the person fails.to pass the security 
bond as required or fails to appear be- 
fore the officer or authority during the 
inquiry, it shall be lawful to the offi- : 
cer or authority to proceed with the 
inquiry and thereupon such order as 


was proposed to be passed against him - 


may be passed." 

5. The externment order was 
subject to this obligation of judicialisa- 
tion. Mr. Justice Bhagwati (as he then 
was) in quashing the order reasoned:— 


“The show cause notice started 
with a general allegation that the peti- 
tioner was desperate and dangerous 
man and was committing acts involv- 
ing force and violence............... This 
general allegation was then particu- 
larised and four different kinds of acts 
were specifically set out in clauses 1 
to 4 with an overriding statement that 
these different kinds of acts were com- 
mitted by the petitioner during the 
period from January 1967 upto the date 
of the show cause notice in “the afore- 
mentioned, localities", i. e. the locali- 
ties known as Narol, Dani Limda, 
_Jamapyr, Chandola and Behrampura 
localities situate within the limit of 
Kagdapity, Gaikwad Haveli and Mani- 
nagar Police Stations None of 
the allegations in the show cause notice 
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contained any reference to the area 
round about these specified localities 
and the petitioner was therefore not 
called upon to, meet any allegation in 
regard to the area round. about the 
Specified localities. Even so, the 
Deputy Commissioner of Police relied 
on material which purported to show 
that the petitioner was guilty of diffe- 
‘rent kinds of acts in the area round- 
about the specified localities and acting 
-on such material proceeded to hold that 
he was satisfied that the petitioner was. 
engaged in the commission of acts in- 
volving force and violence 
The externment order in so far as it 
was based on the satisfaction of the 
Deputy Commissioner of Police that 
the petitioner was engaged in the com- 
mission of acts involving force and 


emsesoseo toto 


violence and acts punishable 
under Chapters XVI and XVII 
of the Indian Penal Code in 


the roundabout area within the limits 
of Kagdapity, Gaikwad’ Haveli and 
Maninagar Police Stations was, there- 
fore, clearly beyond the scope of the 
show cause notice. No opportunity to 
show cause against any allegation re- 
lating to the roundabout area within 
the limits of Kagdapity, Gaikwad 
Haveli and Maninagar Police Stations 
was afforded to the petitioner and the 
'externmment order must therefore be 
held to be invalid. - 


There is also a second ground on 
which we must hold the externment 
order to be invalid. It is well settled 
that it is a mandatory requirement of 
Section 56 that the externing authority 
. must form a subjective opinion that 
witnesses are not willing to come 
forward to give evidence in public 
against the person sought to be ex- 
terned by reason of apprehension ` on 
their part as regards the safety of their 
person or property. This requirement 
is clearly not satisfied in the present 
CASE, ooscicsesvraduresseli it is clear that 
the opinion formed by the Deputy 
Commissioner of Police is only as re- 
gards the witnesses who are victims of 
the said incidents and not as regards 
the other witnesses. opinion 
would clearly not be the requisite 
opinion contemplated by the mandatory 
requirement of Section 56. 

We therefore allow the petition 
and make the rule absolute by issuing 
a writ quashing amd setting aside the 
externment order passed by the De- 
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puty Commissioner of Police against 
. the petitioner." 

"This judgment is now final and binds 
State and subject alike. But does the 
demolition of the  extennment order 
take effect retroactively? If it does the 
accused is not guilty; if not, he is. 


6. The constitutional  perspec- 
tive must be clear in unlocking the 
mystique of ‘void’ and 'voidable' vis-a- 
vis orders under the Act. The Act is a 
constraint on a fundamental right and 
' so the scheme of Article 19 must be 
vividly before our minds if extraordi- 
nary controls over human rights statu- 
torily vested in administrative tribu- 
nals are to be held in constitutional 
leash. Freedom of movement, of asso- 
ciation, of profession and property, are 
founding commitments and severe res- 
traints thereon must be strictly con- 
strued, not in the name of natunal jus- 
tice — an elusive phrase — nor in 
literal loyalty to Section 59 but in 
plenary allegiance to the paramount 
law. The restriction on the fundamen- 
tal night must be reasonable and the 
harsher the restriction the heavier the 
onus to prove reasonableness. The 
High Court in Special Criminal Appli- 
cation 18 of 1969 held that the basic 
condition clamped on the authority to 
hear and be satisfied according to the 
‘due process’ prescriptions of Section 
59 had been violated and the order 
was liable to be quashed. In short, 
the finding was that the deprivation of 
the petitioner’s fundamental right hav- 
ing been effected in a mode which is 
not reasonable, as statutorily express- 
ed in Section 59 of the Act, is illegal 
and unconstitutional. Once the  juris- 
prudential underpinnings of Sections 
56 and 59 of the Act are seen, the in- 
validatory effect is plain. An uncon- 
stitutional order is void, consequantial 
administrative inconveniences being 
out of place where an administrator 
abandons constitutional discipline. and 
limits of power. What about the peril 
to the citizen if an official, in administ- 
' rative absolutism, ignores the constitu- 
tional restrictions on his authority and 
condemns a person to flee his home? 
A determination is no determination if 
it is contrary to the constitutional 
. mandate of Article 19. On this footing 
the externment order is of no effect 
and its violation js no offence. 

7. Unfortunately, counsel over- 
looked the basic link-up between con- 
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stitutionality and deviation from the 
audi alteram partem rule in this juris- 
diction and chose to focus on the fami- 
liar subject of natural justice as an in- 
dependent requirement and the illega- - 
lity following upon its non-compliance. 
In Indian constitutional law, natural 
justice does not exist as an absolute 
jurel value but is humanistically read 
by courts into those great rights en- 
shrined in Partlllas the quintessence 
of reasonableness. We are not unmind- 
ful that from Sneca’s Medea, the Magna 
Carta and Lord Coke to the constitu- 
tional norms of modern nhtions and 
the Universal Declaration of Human 
Rights it is a deeply rooted principle 
that ‘the body of no free man shall 
be taken, nor imprisoned, nor disseis- 
ed, nor outlawed, nor banished nor 
destroyed in any way’ without oppor- 
tunity for defence and one of the first 
principles of this sense of justice is 
that you must not permit one side to 
use means of influencing a decision 
which means are not known to the’ 
other side. 


. 8 Now, we may as well exa- 
mine the invalidatory consequence of 
violation of natural justice on a.judi- 
cialised administrative act like the ex- 
termment order under Section 56. The 
wider questions of error versus excess 
of jurisdiction, declaration of invalidity 


,8s distinguished from voidable orders 


being avoided, order void ab initio and 
valid till voided retroactively by com- 
petent tribunal and the directory — 
mandatory and ministeria] — judicial 
dichotomies and allied problems, pre- 
Sent, on current precedents, a picture, 
of juristic jungle and need not be 


ordered into a garden for the limitad 


purposes of this case. A learmed author 
has cynically said: ‘The case law, 
however, affords the usual spectacle of 
anarchy upon which onder can hardly 
be superimposed’ (Jurisdiction And 
Illegality — Rubinstein.) 

9. - Here, a tribunal having 
jurisdiotion over area, person and sub- 
ject-matter, has exercised it disregard- 
ing the obligation to give a real hear- 
ing before condemning. Does it spell 
death to the order and make it stiil- 
born so that it can be ignored, defied 
or attacked collaterally? Or does it 
mean nullifiability, not nullity, so thet 
before disobeying it a court must de- 
clare it invalid? Or, the third altema- 
tive, does it remain good and binding 
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though voidable at the instance of a 
party aggrieved by a direct challenge? 
And if a court voids the order does it 
work retroactively? - i 


10. All these lines of approach 
have received judicial blessings from 
the House of Lords in the landmark 
. ease of Ridge v. Baldwin (1963) 2 Al 
"ER 66. The legal choice depends not 
so much on neat logic but the facts 
of- life — a, pragmatic proposition. 
Where the law invests an authority 
with power to affect the behaviour of 
others what consequence should he 
visited on abuse or wrong exercise of 
power is no abstract theory but ex- 
perience of life and must be solved by 
practical considerations woven into 
legal principle. Verbal rubrics like 
illegal, void, mandatory, jurisdictional, 
are convenient cloaks but leave the 
ordinary man, like the petitioner here, 
puzzled about his remedy. Rubinstein 
poses the issue clearly:— 


“How does the validity or nullity 
of the decision affect the rights and 
liabilities of the persons concerned? 
Can the persons affected by an illegal 
act ignore and disregard it with im- 
punity? What are the remedies avail- 
able to the aggrieved parties? When 
will the courts recognize a right. to 
compensation for damage occasioned by 
an illegal act? All these questions re- 
vert to the one basic issue; has the act 
concerned ever had an existence or 1S 
it merely a nulity? z 

Voidable acts are those that can 

be invalidated in certain proceedings; 
these proceedings are especially  for- 
mulated for the purpose of directly 
challenging such acts ......... On the 
other hand, when an act is not merely 
voidable but void, it-is a nullity and 
can be disregarded and impeached in 
any proceedings, before any court or 
tribunal and whenever it is relied 
upon. In other words, it is subject to 
‘collateral attack’.” 
Kelson’s view, when a court holds an 
act a nullity, is that it is not a de- 
claration of nullity; ‘it is a true annul- 
ment, an annulment with retroactive 
force’. 


11. Even so, the dilemma of 
the petitioner is, if an authority in ex- 
cess or error of jurisdiction directs an 
illegal act, should the citizen suffer it 
until upturned in a legal proceeding 
directly or collaterally? Can he resist 
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the injury even if the seal of authority 
simulates validity? The eloquent words . 

of Wedderburn quoted by Rubinstein ' 
in the context of nullity are pertient:—.': 


“What is a sentence? It is not an 
instrument with a bit of wax and the 
seal of a court put to it; it is not an 
instrument with the signature of a. 
person calling himself a Registrar, it is 
not such a quantity of ink bestowed 
upon such a quantity of stamped 
paper; a sentence is a judicial deter- 
mination of a cause agitated between 
real parties, upon which a real interest 
has been settled.” 


12. Illegal acts of authorities, 
if can be defied on  self-determüned 
voidness, startling consequences will 
folllow as the High Court apprehends. 
A detenu will beat . back, a builder. 
wil put his wall on the forbidden line, 
a court officer will meet with physi- 
cal resistance, all because the order is, 
on the view of the affected party, a 
nullity and is later proved so before a 
court. Not every action by a Govern- 
ment agency carries with it the force 
of law and naturally what should he 
do if he concludes that tihe action is 
invalid? Should he disobey, face penal 


. proceedings and get his violation legi- 


timated by Court? Is there no alterna- 
tive to breaking the law or order to 
expose the lawlessness of the law or 
order? A recent book (‘Discretion to: 
Disobey' by Kadish and  Kadish) es- 
tablishes this line of thought from 
Benjamin Courtis a fonmer Supreme 
Court Justice, who argued to the 
Senate on behalf of President Andrew 
Johnson (sic) during the latter's im- 
peachment trial a century ago: 


"I am aware that it is asserted to 
be the civil and moral duty of all men 
to obey those laws which have been 
passed through all the forms of legisla- 
tion until they shall have been decreed 
by judicial authority not to be binding; 
but this is too broad a statement of the 
civil and moral duty incumbent either 
upon private citizen or publie officers. 
If this is the measure of duty there 
never could be a judicial decision that 
a law is unconstitutional, inasmuch as 
it is only by disregarding a law that 
any question can be raised judicially 
under it. I submit to senators that not 
only is there no such rule of civil or 
moral duty, but that it may be and has 


- been a high and patriotic duty of a 


` stitution. 


tional? Not long 
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citizen to raise a question whether a 


‘law is within the Constitution of the 


country. ” x 


< On this view it is almost as though the 


Constitution contained the words to be 
found in the constitution of one: con- 
temporary German State: “It is, the 
right and duty of every man to resist 
unconstitutionally exercised public 
power.” ` + 
More apposite to the present case are 
these remarks of the same authors:— 


“If a policeman, in the exercise of 
his office, orders a Black person to 
leave.a park in a Southern town, is 
the citizen obliged to obey the police- 
man’s order and wait until later to 
invoke some remedy to challenge its 
validity? Can the citizen be constitu- 
tionally convicted of some crime based 
on his refusal to obey the policeman’s 
order, even if a court should later de- 
termine that the order was unconstitu- 
ago the Supreme 
Court considered just this case. It had 
little difficulty in reaching a decision. 
The order was found to be an uncon- 
stitutional violation of the defendant’s 
rights first because it was designed to 
enforce racial discrimination in the 
park, and second because it was based 
on the possibility of unlawful trouble- 
making by others rather than any 
wrong doing by the defendant. So 
much was sufficient to require a re- 


versal of the defendant's con- 
viction: "Obviously,......... one can- 
not be punished for failing to 


obey the command of an officer if that 
command is itself violative of the Con- 
The policeman's order was 
treated like a statute: obedience to an 
unconstitutional order of an official is 
not required, even though the  oraer 
has not yet been ruled invalid by a 


court. The citizen is at liberty to make 
his own judgment of the order's validi- . 


ty and to act accordingly. If he turns 
out to be wrong, of course, he is ans- 
werable. But if he turns out to be 
right, he is not answerable in any way 
— not for disobeying the order, since 
the order was invalid, and not for 
undertaking himself to decide in ad- 
vance that the order was invalid, since 
he was at liberty to make that decision. 

Where the situation escalates into 
active resistance and perhaps the use 
of force, typically involved in cases of 
resistance to unlawful arrest or to the 
execution of some process, such as ser- 
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ving a search warrant, the interest in 
the physieal welfare of the policeman 
and the citizen (as well as others) may 
often produce a contrary answer. In- 
deed, an increasing number of jurisdic- 
tions afford no right to resist an arrest 
made under colour of authority, even 
if the arrest is later determined to be. 
invalid. The citizen is obliged in this - 
circumstance to yield and submit his 
case to the courts. As the Model Penal 
Code concludes, “It should be possible 
to provide adequate remedies against’ 
illegal arrest, without permitting the 
arrested person to resort to force — a 
course of action highly likely to result 
in greater injury even to himself than 
the detention.” 


The law in this area is full of alarming 
conundrums hardly resolved by acade- 
mic writing or judicial dicta.’ 


13. We may narrow down the 
scope of the discussion by confining it 
to breaches of the audi alteram partem 
tule. Does this defect go to jurisdic- 
tion? Perhaps not all violations of 
natural justice knock down the order 
with nullity. In Dimes v. Grant June- 
tion Canal Co. (1852) 3 H. L. C. 759. 
bias or pecuniary interest in the judge 
was held to render the  procedings 
voidable, not void. It must be con- 
ceded that even this proposition is not 
outofthe penumbra of doubt and dis- 
pute (vide A. I. R. 1958 SC 86). For- 
malistic moulds will not solve these 
issues of life and juristic policy enact- 
ed with clarity into the statute book is 
the necessity of this lawless region of 
the rule of law. The common man 
and the Courts are confronted with 
issues we have touched upon; and, 
against the background ‘of processual 
guarantees under the Constitution, the 
law of jurisdiction and illegality has 
to be legislatively settled, not as logi- 
cal extensions of juridical doctrine but 
empirical formulations based on  ex- 
perience. Grave implications of law and 
order lurk behind this murky branch 
of publie law. 


'14. Where hearing is obligated 
by a statute which affects the funda- 
mental right of a citizen, the duty to 
give the hearing sounds in constitu- 
tional requirement and failure to com- 
ply with such a duty is fatal May be 
that in ordinary legislation or at com- 
mon law a Tribunal, having jurisdiction 
and failing to hear the parties, may 
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commit an illegality which may render 
the proceedings voidable when a direct 
attack is made thereon by way of ap- 
peal, revision or review, but nullity is 
the consequence of unconstitutionality 
and so without going into the larger 
issue and its plural divisions, we may 
.roundly conclude that the order of an 
Administrative authority charged with 
the duty of complying with natural 
justice in the exercise of power before 
restricting the fundamental right of a 
citizen is--void and ab initio of no legal 
efficacy. The duty to hear manacles 
his jurisdictional exercise and any act 
is, in its inception, void except when 
the alternative is a travesty of con- 
ditions laid down in regard to hearing. 
May be, this is a radical approach, but 
. the alternative is a traversity of con- 
stitutional guarantees, which leads to 
the conclusion of post-legitimated dis- 
obdience of initially unconstitutional 
orders. On the other hand law and 
order will be in jeopardy if the doc- 
trine of discretion to disobey invalid 
orders were to prevail As -Learned 
Hand observed:— : 


. "The idea that you may resist 
peaceful arrest........ „because you are in 
debate about whether üt is lawful. or 
not, instead of going to the authorities 
which can determine (the question is) 
not a blow for liberty ‘but, om the con- 
trary, a blow for attempted anarchy.” 
The opposite view is expressed by the 
California Supreme Court in a case 
where one Yick came into the country 
unlawfully but was held by the deputy 
Sheriff without authority. He escaped 
and his abettor in the escape was con- 
vieted but in appeal the Court held:— 


: "An escape is classed as a crime 
against publie justice, and the law, in 
declaring it to be an offence, proceeds 
upon the theory tihat thé citizen should 

- yield obedience to the law; that when 
one has been, by its authority or com- 
mand, confined in a prison, that it is 
his duty to submit to such confinement 
until delivered by due course of law, 
but when the imprisonment is unlaw- 
ful, and is itself a crime, the reason 
which makes flight from prison an 
Offence does not exist. In such a case 
the right to liberty is absolute, and he 
who regains it is not guilty of the 
technical offence of escape.” 

American case-law is conflicting and 
doubtful expressions like "voic on its 
face” “transparently invalid” have 
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been used. We must remember the 
words of justice Frankfurter "If one. 
man can be allowed to detenmine for 
himself. what is law, every man. can. 
That means first chaos, then tyranny”. 
We dwell on these.possible views to 
underscore the difficulties of solution. 


15. English Judges also have 
not been uniform. Granting the order 


against a party to be void, does it have 


to be so declared by a court at his 
instance or can the citizen interpret for 
himself and act on the basis of in- 
validity? The problem was considered 
by the Judicial Committee in Ferna- 
ndo's case where a minister dissolved 
a municipal council without opportu- 
nity to be heard. Lord Upjohn stated 
the position thus:— . 


"Apart altogether from authority 
their Lordships would be of opinion 
that this was a case where the Mini- 
ster’s order was voidable and not a 
nullity. Though the council should 
have been given the opportunity of be- 
ing heard in its defence, if it delibera- 
tely chooses not to complain and takes 
no step to protest against its dissolu-. 
tion, there seems mo reason why any 
other person should have right to in- 
terfere. To take a simple example to 
which their Lordships will have to ad- 
vert in some detail presently, if in 
(1963) 2 All ER 66 the appellant 
Ridge, who had been wrongly dismiss- 
ed because he was not given the oppor- 
tunity of presenting his defence, had 
preferred to abandon the point amd 
accept the view that he had been pro- , 
perly dismissed, their Lordships 
See no reason why any other’ person. 
such, for example, as a ratepayer of 
Brighton should'have any right to 
contend that Mr. Ridge was still the 
Chief Constable of Brighton. As a 
matter of ordinary common sense, with 
all respect to other opinions that have 
been expressed, if a person in the posi- 
tion of Mr. Ridge had not felt suffi- 


“ciently aggrieved to take any action by 


reason of the failure to afford him his 
Strict right to put forward a defence, 
the order of the watch committee 
should stand and no one else should 
have any right to complain......... Their 
Lordships deprecate the use of the 
word void in distinction to the word 
voidable in the field of law with which 
their Lordships are concerned because, 
as Lord Evershed pointed outin (1963) 
2All ER66 quoting from Sir Frede- 


can , 
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rick Pollock, the words void and void- 
able areimprecise and apt to mislead.” 


16. In (1963) 2 All ER 66 Lord 
Reid and Lord Hodson opted for ‘nulli- 
ty’, Lord Evershed and Lord Devlin 
supported the ‘voidable’ theory and 
Lord. Horris of Borth-Y-Gest struck 
a practical note in between. The 
learned Lord said:— 


“Tt was submitted that the deci- 
sion of the watch committee was voida- 
ble but not void. But this involves the 
inquiry as to the sense in which the 
word "voidable", a word deriving from 
the law of contract, is in this connexion 
used, If the appellant had bowed to 
the decision of the watch committee 
and had not asserted that it was void, 
then no occasion to use either word 
would have arisen. When the appel- 
lant in faet at once repudiated and 
challenged the decision, so claiming 
that it was invalid, and when in fact 
the watch committee adhered to their 
decision, so claiming that it was valid, 
only the court could decide who was 
right. If in that situation it was said 
that the decision was voidable, that 
was awaited. But if and when the 
count decides that the appellant was 
right, the court is deciding that the 
decision of the watch committee was 
invalid and of no effect and null 
void. The word “voidable” is, there- 
fore, apposite in the sense that it be- 
came necessary for the appellant to 
take his stand; he was obliged to take 
action for unless he did the view of the 
watch committee, who were in autho- 
rity, would prevail In that sense the 
decision of the watch committee could 
be said to be voidable." 


17. In Spackman v. Plumstead 
Board of Works, (1885) 10 AC 229 Lord 
Selborne said:— 7 

"There would be no decision with- 

in the meaning of the statute if there 
was anything of that sort done  con- 
trary to the essence of justice." 
In 1959 A. C. 83 Lord Somervell of 
Harrow highlighted the dilemma of 
‘void’ amd ‘voidable’ in these effective 
words:— 

“Ts a man to be sent to prison on 
the basis that an order is a.good order 
when the court knows it would be set 
aside if proper proceedings were taken? 
The distinction between void 


T 
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- 18. The test of ex "Erie Megs 
ty or bad on its face or inLortd "Rr 
cliffe's words ‘it bears no brand of i 
validity on its forehead', is also 
workable in the work-a-day world o: 
Jaw. Error of jurisdiction and error 
within jurisdiction, have been suggested 
as a means to cut the Gordian Knot. 
,Many great writers have dealt with 
the subject but few have offered a fair 
answer to the question, is a determina- 
tion, a determination at all when 
made without a statutory. bearing 
and when is it void and to what 
extent? Decisions are legion where 
the . conditions for the exercise of 
power have been contravened and 
the order treated as void. And when 
there is excess or error of jurisdiction 
the end product is a semblance, not an 
actual order, although, where the error 
-is within jurisdiction it is good, parti- 
cularly when a finality clause exists. 
The order becomes ‘infallible in error’ 
a peculiar legal phenomenon like the 
hybrid beast of voidable voidness for 
which, according to a learned author, 
Lord Denning is largely responsible. 
The legal chaos on this branch of juris- 
prudence should be avoided by evolving 
simpler concepts which work in prac- 
tice in Indian conditions. Legislation, 


rather than judicial law-making will 
meet the needs more adequately. 
The only safe course, until 
simple and sure light is shed 
from a legislative source, is’ to 
treat as void and ineffectual to bind 


parties from the beginning any order 
made without hearing the party affect- 
ed if the injury is to a constitutionally * 
guananteed right. Im other cases, the 
order in violation of natural justice is 
void in the limited sense of being lia- 
ble to be avoided by court with re- 
troactive force. 


19. | In the present case, a 
fundamental right of the petitioner has 
been encroached upon by the police 
commissioner without due hearing. So 
the Court quashed it — not killed it 
then but performed the formal obse- 
quies of the order which had died at 
birth. The legal result is that the ac- 
cused was never guilty of flouting an 
order which never legally existed.’ 


20. We express nó final opinion 
on the many wide-ranging problems in 
publie iaw of illegal orders. and viola- 
tion; thereof by citizens, grave though 
some ofthem may be. But we do hold 
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void if the statute clothing the ad- 


ditions it with the obligation to hear, 
xpressly or by implication. | Beyond 


Ids such official act or order inyalid, 
or sets it, aside, it operates from nati- 
vity,-L e. the impugned act or order 
was never valid. The French  Jurists 
call it L'inexistence or outlawed order 
(p. 127 Brown and Garner, French Ad- 
ministrative Law) and could not found 
the ground for a prosecution. On this 
limited ratio the appellant is entitled 
to an Regul We allow his appeal. 


Appeal allowed. 
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:. Civil Appeal No. 1637 of 1967, 


D/- 2-5-1974. 
Index Note;— (A) Andhra Pra- 
desh (Telangana Area) Abolition of 


.Inams Act (9 of 1967), Pre. — Act re- 
pealing the earlier Abolition Act 8 of 
1955 — Repealing Act struck down as 
void — Effect — Earlier Act whether 
revived. (X-Ref:— General Clauses 
Act (1897), S. 7). 

Brief Note:— (A). 
Pradesh . (Telangana Area) Abolition 
of-Inams Act (9 of 1967) which re- 
pealed the earlier Abolition Act 8 of 
1955 (as amended in 1956) was struck 
down by the High Court. It was held 
that as the inam lands had already 
vested in the Government on 20-7- 
1955, there was no need to abolish 
- inams which already stood abolished 
long before the date when the Act 9 
of 1967 was enacted. What the Court 
implied by declaring Act 9 of 1967 
void was that it was non est. 

Heid, that the provisions of Act 8 
of 1955 as amended by Act 10-of 1956 
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An order is null. 


rative tribunal with power con-. 


The Andhra. 
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could not.be said to have been re- 
pealed at all and therefore they were ~ 
in existence. The repeal of an enact- 
ment, which had already been given 
effect was a device for depriving the 
inamdars whose rights had been ` 
abolished, of their right of compens: ' 
tion, and. was accordingly struck down 
as still-born, null and void, as such 
unconstitutional from its inception and 


` could not have the effect as if it had 


repealed the previous Acts. (Case law 
discussed). (Para 11) 


Index  Note:— (B) Hyderabad ` 
Abolition of' Inams Act (8 of 1955) 
(as amended by Act 10 of 1956), Sec- 
tions. 3 and 12 — *Inam lands’; mean- 
ing of — Act whether abolishes the © 
Abkari rights also — Compensation 
payable under S. 12 whether inclusive 
of Abkari rights. (X-Ref:— Ss. 2 (1) 
(c) and 2 (2)). (X-Ref: — A. P. Land 
Revenue Act (8 of 1317F), S. 2 (1-b). 
(B) 


Brief: Note: —— -4A combined 


. reading of the provisions of the Aboli- 


tion Act -with the definition of ‘land’ 


.in S. 2 (1-b) of the A. P. Land Re- - 
. venue Act 8 of 1317F, which has to 


be imported in the definition of "inam 
lands’ by virtue of S: 2 (2) of Aboli- 
tion Act, shows .that the Legislature 


j had by abolishing inams intended to . 


&bolish all rights vested in the inam 
lands which had been granted to the 
inamdar. The right to tap or derive 
benefit from trees standing on the ` 
lands is a right. appurtenant to the 
lands because a thing attached to the 
Tain is itself a part of the land and 
is imrmovable property. : Haque Mala-: 
kana which is the right in trees is 
therefore a right. appurtenant to the 
land so that when any imam land 
vests in the Government, the right to 
tap trees standing on the land also 
vests in the Government. There can 
be no doubt that on publication of the 
notification under sub-s. (1) of S.3 
of the Abolition Act all inams were 
abolished and vested in the State. The 
inams which were. so abolished and 
vested in the State include in it all 
rights, title and interest in the inams 
by virtue of clause (b) of sub-s. (2) 
of S. 3 of the Abolition Act. Such 
rights as are intended to be saved are 
those that are saved by the express 
provisions contained in the abolition 
Act. It is, therefore, clear that all 
rights, title and interest vesting in 


ome 
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the Inamdar would include 
kari rights in the trees ' (Para 14) 
` The inam granted under the 
Muntakhab is with “all sources of in- 
come" i.e. “Ba-Hama-Abwab” which 
rights are not granted independently 
of the Maktha or inam land but are 
granted as part. of the inam land so 
that when. inam land vests, the rights 
which the inamdar had in the land 
including ‘Hama Abwab’ i.e.” Abkari 
rights also vest in the State. There- 
fore the Abkari rights being part of 
the inam and having vested in the 
State, the compensation that is pay- 
able under S. 12 is inclusive of the 
Abkari rights. As the abolition of 
inams is a legislation intended to give 
effect to agrarian reforms by making 
the land available to persons who 
have no lands, compensation provided 
for under S. 12 cannot be challenged, 

AIR 1961 SC 1649, Rel on. - 
(Para 16) 


Cases Referred: Chronological Paras 
AIR 1969 SC 453 (1969) 3 SCR 1, 
B. Shankara Rao Badami v. State 
of Mysore "8 
AIR 1965 SC 1430 (1965) 2 SCR 


the Ab- 


4291, B: N. Tiwari v. Union of 
India 11 
AIR 1964 SC 179 = (1964) 4 SCR 


680, T. Devadasan v. Union.of ine 
1 
AIR 1961 SC 1649 = (1962) 2 SCR 
382, State of Bihar v. Rameshwar 
Pratap Narain Singh 15 
AIR 1959 SC 648 1959 Supp (2) 
SCR 8, Deep Chand v. State of 
Uttar Pradesh : 10 
The Judgment of the Court was 
delivered by 
' JAGANMOHAN REDDY, J.:— 
The appellant had filed a suit against 
the respondent, State of Andhra Pra- 
desh, for a declaration that the abkari 
rights of the appellant in the suitinsm 
lands were not abolished when the 
inams, which included the inams grant- 
ed to him were abolished under the 
Hyderabad Inams Abolition Act, 1955. 
and, therefore, he was entitled to' the 
full income namely ‘Baithak’ of Sen- 
dhi shops (rental or licence fee or 
right of sale) tree tax, Haque Mali- 
kana (tree owners’ fee) and for re- 
covery of the said abkari income from 
the respondent. This suit was dis- 
missed against which an appeal was 
filed in the High Court of Andhra 
Pradesh which was dismissed. Against 
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that judgment this appeal is by certi- 
ficate. 


2.. The appellant is the makte- 
dar of the suit inam lands situate in 
Sardarnagar .and Kurvaguda in 
Hyderabad District. The grant by the 
Nizam of the Makta in favour of his 
predecessors-in-interest in respect of 
Sardarnagar inam lands was by mun- 
takab (decree) Ex. P-1 dated August 
15, 1944. This grant was in perpetuity 
with specific term ‘Ba Hama-Abwab’ 
(with all sources of income) and ‘Bila- 
Quiyame-Haqe-Sirkar’ (without any 
deduction as Government share). A 
similar muntakab Ex. P-2 was grant- 
ed by the Atiyat Court in respect of 
the 'Arazi Maktha’ (minor inam) of 
inam lands of Kurvaguda village. The 
appellant enjoyed all the rights grant- 
ed to him under the respective mun- 
-takabs which’ included the right of 
selling Sendhi shops, collection of tree 
tax and other similar rights. Earlier 
the erstwhile Hyderabad Government 
by its order dated 22nd Isfendar 1355F. 
corresponding to 24th January 1946 
acquired the right of the appellant in 
respect of selling opium, ganja ar 
the right of distilling liquor by pay- 
ment of compensation but it did not 
acquire the right of selling Sendhi or 
tree tax, Haque Malikana and licence 
fee in respect of which Government 
was making annual payments till 
July 19, 1955 when on the abolition 
of the inams under the Hyderabad 
Inams Abolition Act 8 of 1955 (here- 
inafter referred to as the ‘Abolition ' 
Act’) the inams granted to the appel- 
lant became vested in the Govern- 
ment. Thereafter the Government dis- 
continued payment of Baithak of 
Sendhi shops and tree tax under the 
wrong impression that Hyderabad 
Abolition Act prohibited any such , 
payment. On April 20, 1956 the Aboli- 
‘tion Act was amended by Act 10 of 
1956 whereby the provisions relating 
to payment of compensation were 
superseded while those relating to 
vesting continued in force. The Gov- 
ernment therefore issued a circular to 
the effect that all amounts collected 
as land revenue from the erstwhile 
inam lands including the inam lands 
of the appellant were to be kept in a 
suspense account. From December 5, 
1957 the Sendhi rights in Sardarnagar 
lands i. e. Haque  Malikana, -licence 
fee were recognised by the Govern- 


-sò that even. after 
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ment of | Andhra Pradesh in 
G. O. 2254. It may be mentioned that 
the provisions of the Act relating ‘to 
compensation were to come into force 
.on and from a notified date so much 
more than three 
years of the Abolition Act no notifi- 
cation as provided under sub-sec. (3) 
(b) of Section . 1 was published ‘to 
bring. into ‘effect the provisions relat- 
- ing to .compensation. 


3. - Thus it was contended that 
no principle of payment of compensa- 
‘tion under the Abolition Act for only 
land revenue was taken into consi- 
deration but no rights of the appel- 
lant as referred to in Section 3 (2) (a) 
were taken into consideration (sic). It 
was further stated that as S. 3 (2) (b) 
was not taken into account and as 
Sections 12 to 14 of the Act do not 
contain any provisions | for adequate 
and fair compensation in respect of 


the right, the provisions are invalid. 


and ultra vires of the. Constitution. 


4 The respondent, the State 
of Andhra Pradesh, contended that .by. 
virtue of the Abolition Act all inams 
vested in the Government and hence 
_all rights of the appellant had also 
vested in the Government. No com- 
pensation is therefore payable to the 
appellant separately for each item of 
right but as a whole for the inam 
which was abolished and vested in the 
Government. Nothing was therefore 
due or payable to the appellant. The 
trial Judge however found that under 
Section 3 (2) (b) of the Abolition Act, 
Abkari rights are also included so the 
term inam would include these rights 
also and that Sections 17 to 20 show 
the mode for determining total com- 
' pensation payable in respect of inams: 
so it cannot be said that the aspect of 
compensation for the Abkari right is 
not tovered by the.Act. It accordingly 
dismissed the suit. i 

5. In appeal against that judg- 
ment the High Court also held : that 
Abkari rights are .not granted inde- 
pendently splitting them from the 
inams and since all rights, title and 
interest in the inam lands have been 


abolished by. the Abolition Act which: 


on an interpretation. of Section 3 (2) 
(b) of the Act read with the definition 
of land-in Land Revenue Act 1317 F. 
would also vest the Abkari rights of 
the inamdar in the Government. As 
the appellant's rights have been ex- 


tinguished his suit ^ was held to be 
rightly .dismissed and consequently 
the appeal also was dismissed. 


6. The simple question in this 
case, therefore, is whether the ‘inams 


granted under Exs. P-1 and P-2 vest- ` 


ed in the Government along with the 
Abkari rights as contended by the res- 
pondent or is it.only the lands that 
havé vested in the Government on the 
abolition. of the inams without the 
Abkari rights which.stil vest in the 
appellant as contended by the appel- 
lant; In the alternative, it was pray- 
ed that if the effect of the Abolition 
Act is that the  Abkari rights also 
vest in the Government, then the law 
itself is invalid inasmuch as the- Ab- 
kari rights which are property have 
been taken away contrary to the pro- 
visions of Art. 31 (2) of the Constitu- 
tion without payment of compensa- 
tion. It was further submitted that as 
the Abolition Act is nof. an agrarian 
reform, it did.not get the protection 
of Art. 31-A of the Constitution. In 
any case, the original Abolition Act. 
namely, The Hyderabad „Abolition of 
Inams Act 8 of 1955 was enacted prior 


to the Seventh Amendment of the ` 


Constitution which came into force on 


November 1, 1956. Accordingly on a:. 


construction of the relevant entries in, 
List II and List III the Hyderabad 
Legislature lacked legislative . comme- 
tence to enact the statute. All these 
submissions, as has been: noticed al- 
ready, were rejected .by both the 


Courts. It may however be mentioned. 


that when the appeal against the 
judgment of. the , High Court of 
Andhra Pradesh was pending in, this 
Court, the Andhra Pradesh Legislature 
passed the Andhra Pradesh (Telan- 
gama Area) Abolition of .Inams 
Act 9 of 1967 repealing the earlier 
Abolition Act 8 of 1955 as amended by 
Act 10 of 1956 and vesting all the in- 


ams in the ‘Government from July 20, . 


1955. A writ petition (W. P. No. 78 of 
1969) was. filed in this Court challeng- 


ing the validity of Act 9 of 1967. Dur-. 


ing the pendency of thesé 


in this Court, several writ petitions, 


were also filed in the High Court of 
Andhra Pradesh challenging the validi- 


- ty of Act 9 of 1967. That Court by its 


judgment dated March 31, 1970 held 
all the provisions of Act 9 of 1967 to 
be invalid and accordingly struck down 
the entire Act; The State however did 
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rot appeal against the said judgment. 
It may also be mentioned that the 
State of Andhra Pradesh published a 
notification on October 20 1973 under 
Section 1 (3) (b) of the Abolition Act 
by which all the provisions of that Act 
and im particular the sections relating 
to compensation, namely, Sections 12, 
13, 14 and 16 were enforced from 
November 1, 1973. It is stated before 
us that in view of this position, the 
appellant withdrew his writ petition 
No. 78 of 1969 which was dismissed as 
infructuous so that the present appeal 
is the only one that has now to be con- 
sidered. 


T. The learned advocate for 
the appellant has urged that the effect 
of striking down Act 9 of 1967 by the 
High Court of Andhra Pradesh was not 


to revive Act 8 of 1955 as amended by. 


Act 10 of 1956 which being dead could 
not be revived. Accordingly the vesting 
of the inams in the Government under 
the repealed Acts 8 of 1955 and 10 of 
1956 has no legal validity. Secondly, it 
is contended that even assuming that 
Act 8 of 1955 and Act 10 of 1956 are 
revived, these Acts are constitutionally 
invalid on two grounds urged before 
the High Court, namley (i) for want of 
legislative competence; and (ii) as the 
law takes away property without com- 
pensation it conflicts with the provi- 
sions of Article 31 (2) of the Constitu- 
tion and is therefore invalid. Thirdly, 
on a proper construction of Section 12 
of the Abolition. Act it would 
appear that there is no provi- 
sion made for payment of compensa- 
tion for taking away the Abkari rights 
of the appellant inasmuch as the com- 
pensation that has been provided for 
under the Act is in respect of the lands 
and not the Abkari rights. The law 
also does not get the protection of 
Article 31A of the Constitution as the 
abolition of Abkari rights is not in fur- 
therance of agrarian reforms. Alterna- 
tively, it was contended that upon a 
proper construction of the provisions 
of Act 8 of 1955, the Abkari rights of 
the appellant were not affected inas- 
much as by the definition of the term 
‘nam’ what was vested was the land 
or the rights arising from the land and 
not the rights which are acquired and 
granted de hors of any rights in land. 

8. A few of the contentions 


which are not res integra may be dis- 
posed of. For instance, the contention 
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that Act 8 of 1955 and Act 10 of 1956. 
even if they are revived, are constitu- 
tionally invalid, as they have been. en- 
acted by a Legislature not competent 
to enact the same, and secondly the 
Abolition Act 8 of 1955 is not in fur- 
therance of agrarian reforms. On the 
first contention it may be dbserved that 
this Courtin B. Shankara Rao Badami 
v. State of Mysore, (1969) 3 SCR 1 = 
(AIR 1969 SC 453) pointed out that 
where the petitioner’s villages were 
vested in the State of Mysore under 
Section 1 (4).of the Mysore (Personal 
and Miscellaneous) Inams Abolition 
Act, 1954, and it was contended that 
the compensation provided by the 
Mysore Act was not the market value 
of the property at the time of acquisi- 
tion there.was a violation of Article 31 
(2) and secondly the Mysore Act was 
beyond the legislative competence of 
the Mysore Legislature under Entry 
36 of List II and Entry 42 of List III 
to the Seventh Schedule as the Entries 
stood before the Seventh Amendment 
of the.Constitution, because (i) the exi- 
stence of public purpose and the obli- 
gation to pay compensation are neces- 
sary concomitants of compulsory ac- 
quisition of property, and- so, the term 
acquisition must be construed as im- 
porting by necessary implication the 
two conditions of public purpose and 
payment of adequate compensation, 
and (ii) the words ‘subject to the pro- 
visions of Entry 42, List II in Entry 
36 of List II reinforce the argument 
that a law with respect to acquisition 
of property made under Entry 36 
should be exercised subject to the two- 
fold restriction as to public purpose 
and payment of compensation both of 
which are referred to in Entry 42, 
List III. it was held by this Court that 
the legislation was umdertaken as >` 
part of agrarian reform which the 
Mysore State Legislature proposed to 
bring about in the State. Therefore, 
the impugned Mysore Act was a law 
providing for the acquisition by the 
State of any estate or of any rights 
therein or for the extinguishment or 
modification of such rights as contem- 
plated by Article 31A and hence, the 
impugned Act was protected from at- 
tack in any Court on the ground that 
it contravened Art. 31 (2). Secondly, 
it was also held that the entries in the 
Lists of the Seventh Schedule were 


designed to define and delimit the res- 
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nective zmeas of legislative competence 
of the’ Union and State Legislatures 
and the principle of the maxim . ex- 
precstum facit cessere tacitum makes it 
inappropriate to- treat the obligation: to 
‘pay’ compensation as implicit in Entry 
33 of List I or Entry 36 of List II 
when it is separately and expressly 
provided for in Article 31 (2). Thirdly, 
the words ‘subject to the provisions of 
Entry 42 of List II mean no more 
than that any law made under Entry 36 
by a State Legislature can be displaced 
or overridden by. the Union Legislature 
making a law under Entry 42 of List 
Ill. If the restrictive condition as . to 
public purpose and payment of com- 
pensation are to be derived from those 
words, their absence in Entry 33: of 
List I leads to the’ unreasonable in- 
ference that Parliament can make law 
authorising acquisition of property 
. without a public purpose and without a 
provision for compensation. The true 
‘inference is that the power to make 
a law, belonging both to Parliament 
and State Legislatures, can be exercised 
subject to the two restrictions not by 
reason of anything contained in the 
legislative entries but by reason of the 
positive provisions in Article 31 (2). 
But as legislation falling within Arti- 
cle 31A cannot be called in question 
in a court for non-compliance with 
those provisions in Article 31 (2) such 
legislation cannot be struck down as 
unconstitutional and void. In view of 
this decision, the question of lack of 
legislative competence was not pressed. 


9. - The entire case of the-appel- 
lant, therefore, rests on two short sub- 
missions, namely, (1) that the striking 
down of Act 9 of 1967 by the High 
Court of Andhra Pradesh against which 
' there has been no appeal to this Court 
and the withdrawal of writ petition 
No. 78 of 1969 filed in this Court would 
not revive the Abolition Act, and if 
they are revived, the  abkari rights 
which are not a pant of the inam rights 
are not touched by the provisions of 
the Act. Alternatively, even if the 


provisions of the revived Acts deal . 


with such rights, though these rights 
are separate nights, compensation 
ought to have been provided for se- 
parately and since this has not been 
done the law is violative of Article 31 
(2) af the Constitution. | 

10. On the main question wne- 
ther the impugned Acts’were revived 


_repealed Act. 


‘the 


by reason of the High Court of Andhra 


-Pradesh -striking down Act 9 of 1967, 


a perusal of that judgment would show 
that the Division Bench considered the ` 
question and held that as the inam 
lands had already vested in the Gov- 
ernment on July 20. 1955, there was 
no need to abolish inams which already 
stood abolished long before the date 
when the impugned Act, namely, Act 


: 9 of 1967, was enacted. The right to 


patta having been acquired, the ‘only 
punpose behind the impugned Act 9 
of 1967 was to deprive the inamdars of 
their compensation, and to deny the 
payment of compensation to the inam- 
dars and others who’ were entitled to 
the same under the repealed Act. After 
stating thus, the Division Bench fur- 
ther observed: 


"The result of the above said - 
analysis is that on the date when the 
impugned Act was made, there : was 
neither any estate which could be 
abolished nor there was any necessity 
to effect any agrarian reform in so far 
as inams were concerned had already 
been done under the Act repealed (sic) . 
If the Government did not choose to. 
implement the Act for nine mónths and 
then preferred to postpone the pay- 
ment of compensation or grant of 
patta that would hardly alter the posi- 
tion. The effect of the impugned Aot 
in pith and substance is really not 
agrarian reform but to destroy the 
rights of the inamdars and others who 
were assured compensation under the 
Thus the Act although 
pretends to enact a law relating to 
agrarian reform in spirit and in effect 
it is a device to deprive the inamdars 
and other persons of their acquired . 
rights under the repealed Act." 


The striking down of Act 9 of 1967 
must be construed in the light of the 
reasoning given by the learned Judges 
of the Division Bench of the 
Andhra Pradesh High Court that 
Abolition Act 8 of: 1955 


and the Amendment Act 10 of 


11956 had already achieved the result 


which Act 9 of 1967 was intended to 
achieve, and once the. inams had 
already vested. in the Government, 
compensation had to be paid in ac- 
cordance with the tenms of those laws 
and cannot again be re-opened by vest- 
ing the inams which had already vested 
as if they had not already vested in 
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the Government.” This postulates the 
existence of the Acts impugned before 
us as a ground for striking down Act 
9 of 1967, so that when the High Court 
says that the latter Act 9 of 1967 is 
void it could not have intended to say 
that even the Acts now impugned be- 
fore us did not revive. What the 


Court implied by declaring Act 9 of- 


1967 void is that it was non est and 
that no such law could be passed in 
respect of a subject-matter which has 
already vested in the Government; see 
Deep Chand v. State of Uttar Pradesh 
1959 Supp (2) SCR 8 = (AIR 1959 SC 
648). If so Act 8 of 1955 as amended 
by Act 10 of 1956 have been held to 
be in force and that compensation was 
to be paid in accordance therewith. 


11. The decision cited by the 
learned Advocate: for the appellant in 
B. N. Tiwari v. Union of India, (1965) 
2 SCR 421 = (AIR 1965 SC 1430) — is 
inapplicable. In that case the Ministry 
of Home Affairs by a resolution in 
1950 had declared reservation in favour 
of scheduled castes and tribes and had 
made a rule in 1952 for carry-forward, 
whereby the unfilled reserved vacan- 
cies of a particular year would be 
carried forward for one year only. In 
1955 the above rule was substituted by 
another rule providing that the unfilled 
reserved vacancies of a particular year 
would be carried forward for two 
years. The court held that when the 
1952 carry forward rule was substitit- 
ed by another rule in 1955, the former 
rule ceased to exist when 1955 rule was 
declared ünconstitutional in T. Deva- 
dasan v. Union of India, AIR 1964 SC 
179 as such there was no camry forward 
rule in existence in 1960. In these cir- 
cumstances the question that was con- 
sidered was whether the carry  for- 
ward rule of 1952 could still be said 
to exist. This Court took the view 
that the carry forward rule of 1952 
having been substituted by the carry 
forward rule of 1955, the fonmer rule 
clearly ceased to exist because its place 
was taken by the carry forward rule of 
1955. Thus by promulgating the new 
carry forward rule of 1955, the Gov- 
ernment of India itself cancelled the 
carry forward rule of 1952. Therefore, 
when this Court struck down the carry 
forward rule as modified in 1955 that 
did not mean that the carry forward 


rule of 1952 which had already ceased. 


to exist, because the Government of 
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‘lature could not 
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India itself cancelled it and had  sub- 
stibuted a modified rule in 1955 in its 
place, could revive. In the case before 
us it has attempted to do something 
which the Legislatüre could not do 
namely to abolish inams which did not 
exist and which had already vested in 
the Government and which the Legis- 
abolish again. In 
these circumstances, the repeal of an 
enactment, which had already been 
given effect was a device for depriving 
the inamdars whose rights had been 
abolished, of their right of compensa- 
tion, amd was accordingly struck down 
as stillborn, null and void, as such un- 
constitutional from its inception and 
cannot have the effect as if- it had 
repealed the previous Acts. On this 
analysis the provisions of Act 8 of 1955 
as amended by Act 10 of 1956 could 
not be held to have been repealed at 
all, and therefore tíhey are in existence. 


AZ. The question that now re- 
mains is whether Act 8 of 1955 as amen- 
ded by Act 10 of 1956 abolishes the 
Abkari rights also, and if so, whether 
the compensation provided in the 
aforesaid Acts includes those rights 
also. On the first question Section 2 (1) 
(c) of the Abolition Act defines 'inam' 
as meaning land held under a gift or a 
grant made by the Nizam or by any 
Jagirdar, holder of a Samsthan or 
other competent gramtor and continued 
or confirmed by virtue of a muntakhab 
or other title deed, with or without the 
condition of service and coupled with 
the remission of the whole or part of 
the land revenue thereon and entered 
as such in the village records and in- 
cludes — (1) arasi makhta, arasi agra- 
har and sari inam; and (ii) lands held 
as inam by virtue of long possession’ 
and entered as inam in the village ré- 
cords. "Inamdar" under Section 2 (1) 
(d) ofthe Abolition Act means a person 
holding an inam or a share therein, 
either for his own benefit or in trust 
and includes the successor-in-interest 
of an inamdar etc. Under sub-section 
(2) of Section 2 words and expressions 
used in this Act (Abolition Act 
8 of 1955) but not defined there- 
in shall have the meaning assign- 
ed to them in the Land Revenue 
Act, 1317, Fasli, fhe Hyderabad Ten- 
ancy and Agricultural Lands Act, 1950, 
and the Hyderabad Atiyat Enquiries 
Act, 1952 and the rules thereunder. The 
provisions whereunder the inem has 
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been abolished, in so far as they are 
relevant in this case, are ‘sub-section 
(1) of Section 3 which provides  tihat 
notwithstanding anything to the con- 
. trary contained in any usage, settle- 
ment, contract, grant, sanad, order or 
other instrument, Act, regulation, 
rules or order having the, force of law 
and notwithstanding any judgment, 
decree or order of a Civil, Revenue or- 
Atiyat Court, and with effect from the 
date of vesting, all inams to which this 
Act is made applicable under sub-sec- 
tion (2) of Section 1 of this Act shall 
be deemed to have been abolished and 
shall vest in the State. Clauses (a), (b), 
(c) and (d) of sub-section (2) of Section 
3 of the Abolition Act which are also 
material are as follows: . ; 
5 “Section 3 (2) Save as expressly 
provided by or under the provisions of 
this Act and with effect from the date 
of vesting, the following consequences 
shall enure, namely: i : 


(a) the provisions of Land Revenue 
Act, 1317 Fasli relating to inams, and 
the provisions of the Hyderabad. Atiyat 
Enquiries Act, 1952, and other enact- 
ments, rules, regulations and circulars 
in force in respect of. Atiyat grants 
shall, to the extent, they are  repug- 
nant, to the provisions of this Act, not 
apply and the provisions of the Land 
Revenue Act, 1317 Fasli, relating to un- 
alienated lands for purposes of land 
revenue, shall apply to the said inams; 

'(b) all rights, title and interest 
vesting in the inamdar, kabis-e-kadim, 
permanent tenant, protected tenant and 
non-protected tenant in respect. of 
the inam land, other than the interests 
expressly saved by or under provi- 
sions of this Act and including those in^ 
all communal lands, cultivated and 
uncultivated lands (whether assessed 
or not), waste lands, pasture lands, 
forests, mines and minerals, quarries, 
rivers and streams, tanks and irrigation 
works, fisheries and ferries, shall cease 
and be vested absolutely in the State 
free from all encumbrances: . 

(c) all such inam lands: shall be 
liable to payment of land revenue; 

(d) all rents and land revenue in- 
cluding cesses and royalties, accruing 
in respect. of such inam lands, on or 
after the date of vesting, shall be pay- 
able to the State pid to the inam- 
' dar, and any paymi in con- 
travention of this clause shall not be 
valid” > : 


Under Section 4 of the Abolition Act 
every inamidar shall, with effect from 
the date of vesting, be entitled to be 
registered as an occupant of all inam 
lands other than those specified in 
clauses (a), (b) and (c) of that. Section. 
Similarly under Section 5 every kabiz- 
e-kadim shall, with effect from the date 
of vesting, be entitled to be registered 


a8 an occupant in respect of such inam 


lands in his possession which - were 
under his personal cultivation and 
which, together with any lands’ he 
separately owns and ~ cultivates per- 
sonally are equal to four and a half 
times ‘family holding’, Under sub-sec- 
tion (2) of Section 4 the kabiz-e-kadim 
shall be entitled to compensation from 
the Government as provided for under 
the Abolition Act in respect of Inam 
lands, in his possession in excess of the 
limit specified in sub-section (1) whe- 
ther cultivated or not. Section 12 of the -` 
Abolition Act provides for determina- 


‘tion of compensation payable to th 


inamdar and provides thus: 

"The compensation payable to the ' 
inamdar for the inams abolished under 
Section 3 shall be the aggregate of the 
sums specified below:— . 

(i) in respect of inam lands regis- 
tered in the name of the inamdar and 
kabiz-e-kadim under sections 4 and 5, 
a sum equal to twenty times the dif-' 
ference between land’ revenue and judi 
or quit-rent; 

(ii) in respect of income accruing to 
the inamdar from the lands registered 
in the names of his permanent tenant, 
protected tenant and non-protected 
tenant a sum equal to sixty per cent 
of the premium charged as the case. 
may be, under Sections 6, 7 and 8.” 


13. Section 2 (l-b) of the 


-Andhra Pradesh Land Revenue Act 8 


of 1317'Fash defines ‘land’ as includ- 
ing all kinds of benefits pertaining’ to 
land, or things attached to the earth, or 
permanently fastened to things attached 
to the earth and also includes shares 
in, or charges on, the revenue or rent 
which are or may be levied on villages, 
or other defined areas. 


14. . A combined reading of the 


provisions of the Abolition Act with 


the Andhra Pradesh Land Revenue Act 
shows that the Legislature had by 
abolishing inams intended to abolish 
all rights vested in the imam lands 
which had been granted to the inam- 
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dar. The right to tap or derive bene- 
fit from trees standing on the lands is 
a night appurtenant to the lands be- 
cause a thing attached to the land is 
itself a part of the land and is immov- 
able property. Haque Malakana which 
is the right in trees is therefore a, right 
appurtenant to the land so that when 
any inam land vests in the  Govern- 
ment, the right to tap trees standing on 
the land also vests in the Government. 
There cannot be any separation of 
these rights when the tree is still part 
of the land. There cam be no doubt that 
on publication of the notification under 
sub-section (1) of Section 3 of the. Abo- 
lition Act all inams were abolished and 
vested in the State. The inams which 
were so abolished and vested in the 
State include in it all nights, title and 
interest in the inams by virtue of 
clause (b) of sub-section (2) of Section 
3 of the Abolition Act. Such rights as 
are intended to be saved are those that 


are saved by the express provisions 


contained in the Abolition Act. It is, 
therefore, clear that all rights, title 
and interest vesting in the Inamdar 
would include the Aibkari rights in the 
trees. This conclusion of our’s is sup- 
ported by the definition of ‘land’ in 
Section 2.(1-b) of the Andhra Pradesh 
Land Revenue Act which has to be im- 
ported into the definition of ‘inam 
land’ and which includes any rights in 
or over such property: or benefits ac- 
cruimg from the land or things attached 
to the land and will also include shares 
in the charges.on the revenue or rent. 


15. This Court had in State of 
Bihar v. Rameshwar Pratab Narain 
Singh, (1962) 2 SCR 382 = (AIR 1961 

: SC 1649) while dealing with the validi- 
ty of the Bihar Land Reforms Amend- 
ment Act of 1959 considered the ques- 
tion whether the right of a proprietor 
of an estate to hold a ‘mela’ on his own 
land wasa right in the estate, and held 
that “the right to hold a ‘Mela’ has 
always been considered in this country 
to be an interest in land, an interest 
which the owner of the land can trans- 
fer to another along with the land or 
without the land. There can be no 
doubt therefore that the right of :the 
proprietor of an estate to hold a Mela’ 
on his own land is right in the “estate 
being appurtenant to his ownership of 
the land.” Under sub-section (1) of Sec- 
tion 3 of the Abolition Act vesting of 
the inams is 


“clusive of 


notwithstanding any . 
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judgment, decree or order of a Civil, 
Revenue or. Atiyat Court. In other 
words, notwithstanding anything in the 
Mumntakhab all the imams to which the ' 
‘Abolition Act is made applicable shall 
be deemed to have been abolished and 
shall vest in the State with effect from 
the date of vesting. 


. 18. We have noticed already 
that the inam granted to the appellant 
under the Muntakhab is with "all 
sources of income" i. e. 'Ba-Hama- 
Abwab' which rights are not granted 
independently of the Maktha or inam 
land but are granted as part of the 
inam land so that when inam land 
vests, the rights which the inamdar had 
in the land including ‘Hama Abwab’ 
i e. Abkari rights also vest in the 
State. On this conclusion it is clear that 
the Abkari rights being part of the 
inam and having vested in the State, 
the compensation that is payable under 
Section 12 of the Abolition Act is jin- 
the  Abkari rights. 
As the abolition of  inamsisa 
legislation intended to giver: effect to 
agrarian reforms by making the land 
available to persons who have no lands, 
compensation provided for under Sec- 
tion 12 cannot be challenged. The 
scheme of compensation under the 
Abolition Act is that four end a half 
times the family holding is to be re- 
tained by the inamdar and in respect 
of the rest of it a patta is given to the 
tenants which even with respect to 
them, along with any lands they own 
and cultivate personally, be equal to 
four and a half times the family hold- 
ing. If after providing for these two 
items there remains any balance left 
the Government is required to pay 
compensation whether to the inamdar 
or to the tenants who have excess of 
land in their possession. 


17. In any view of the matter 
we think that the judgment of the High 
Court of Andhra Pradesh cannot be 
assailed. We accordingly dismiss the 
appeal with costs. 


. Appeal dismissed. 
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Index Note: — (A) Criminal P. C- 


Husband con. ` Deighbour was enough to prove that a 


(1898), Sec. 488 (3) — 
tracting marriage with another woman 
— Wife is justified in refusing to live 
with husband and is cniitlce for main- 
tenance. 


delivered by 


: CHANDRACHUD, . ^ J:— The 
second respondent who is the wife of 
` the appellant filed against him an ap- 
' plication for maintenance under Sec- 
tion 488, Code of Criminal Procedure. 
The application was founded on two 


grounds: one, that the appellant was 


neglecting and refusing. to maintain her 
and two, that he had contractėd a 
second : with one Kamala. The 
learned ‘Judicial Magistrate, First 
Class, Sakoli, dismissed that application 
holding that though the appellant had 
taken a second. wife he had neither 


neglected nor refused to maintain the. 
.Second respondent. The second respon- 


dent filed a revision application against 
that order in the Sessions Court, Bhan- 
dara. Taking the view that the fact 
that the appellant had eontracted a 
second marriage during the subsistence 
of his marriage with the second res- 
pondent was sufficient to entitle her 
to an order for maintenance, the learn- 
ed Sessions Judge made a reference to 
‘the High Court. The reference was 
accepted iby a learmed Single Judge of 
the High Court of Bombay, Nagpur 
Bench, who directed the appellant to 
pay a sum of Hs.- -50 per mensem to the 
second respondent by way a main- 
tenance. A Division Bench. of the High 
Court has granted to the appellant 
leave to appeal to this Court under 
Article 134 (1) (oc) of the Constitution. 


2. Section 488 (3) of the Code 
provides to the extent material that if 
a husband has contracted marriage 


with another woman, it shall be n Š 


sidered to be a just ground for 
DR/DR/B450/74/GDR 


learned Magistrate and the ` 
(Para 3) . 
The Judgment of the Court was.” 


A.I. Re 
wife’s refusal to. ‘ive’ with him. Coun- 
Sel.for the appellant, However; urges 
that there is no legal evidence of the 
appellant’s marriage.with Kamala and 
therefore the second respondent is not 
entitled to mainteriance on the ground 
that the appellant has: contracted a 

marriage. We are unable to ac- 
cept: this submission. As observed by 
the High Court the evidence .of the 
second respondent, her father and of a 


lawful marriage had taken place be~ 

tween the appellant and Kamala. The 
learned ` 
Sessions Judge have also accepted that. 
evidence and we see no reason to take 
a contrary view thereof. i 


3. As the second E 
was justified in refusing to live with 
the appellant, the latter was under al- 
legal obligation to maintain her. As he 
has neglected to maintain her the High 
Court was justified i in passing ihe. order| | 
under appeal 


4. It was urged on behalf. of. 
the ky cree that some time after the 
High Court passed: its judgment the 
appellant has obtained. against the 


.Second. respondent a decree for restitu- 


tion of conjugal rights and that the 
decree would afford a complete answer 
to the order passed by the High Court. - 


We. are not inclined to investigate into . - 


the question whether a decree for res-.. 
titution has in fact been . passed in ` 
favour of the appellant;and. if so what 

is the impact of that decree on the ' 
order of maintenance passed by the 

High Court. “The appellant may. take 

such steps as he may be advised in - 
furtherance of the decree said. to have 
been passed in his favour. . . 


5. In the result we confirm the . 
judgment of the High Court and dis- 
miss the appeal. : 


. Appeal dismissed. 
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AIR 1974 SUPREME COURT 1489. 
-.— (V 6&1 C 272) : 
K. K. MATHEW, A. ALAGIRISWAMI, 
P. K. GOSWAMI AND R. S. 
SARKARIA JJ. 


à Writ Petns. Nos. 1524, 1537- 1580 of 
3: 


M/s. Vishnu Dayal Mahendra Pal 
and others, Petitioners v. State of Uttar 
Pradesh 'and another, Respondents. 

Writ Petn. No. 74 of 1970: 

M/s. Kesho Ram Budh . Prakash 
and another,  Petitioners v. State of 
Uttar Pradesh and others, Respon- 
dents. - . 
Writ Petn. No. 75 of 1970: 

M/s. Hari. Ram Krishan Gopal and 
others, Petitioners v. State of Uttar 
Pradesh and others, Respondents. 

Writ Petn. No. 254 of 1970: 

Lala Ram Lal and others, Peti- 
prea v. State of Uttar Pradesh and 


others, Respondents. 
Writ Petns.. Nos. 510-512 of 1970: 


Bhagat Ram and ‘others etc, Peti- | 


toners v. State of Uttar Pradesh and 
others, Respondents. 

Writ Petn. No. 21 of 1971: 

Gyan Chand and others, Peti- 
tioners v. State. of Uttar Pradesh and 
others, Respondents. 

Writ Petns. Nos. 1525 and 1581- 
1606 of 1973:. 

M/s. Anil Kumar Aggarwal and 
others, Petitioners v. State of Uttar 
Pradesh and others, Respondents. 

Writ Petitions Nos. 1524, 1537 to 
1580 of 1973, 74, 75, 254, 510-512 of 
1970, 21 of 1971, 1525 and 1581-1606 of 
1973, D/- 1-5- 1974. 

Index Note:— (A) U. P. Krishi 
Utpadan Mandi Adhiniyam (25 of 
1964), Section 13 (As amended by U 
P. Act 10 of 1970) — Constitution. of 
Market Committee — Validity. 

Brief Note:— (A) There is no un- 
reasonable features in the scheme of 
representation of producers of diffe- 
rent categories of agricultural produce 
in the market Committee. Section 13 
cannot, therefore, be prejudicial to the 
interests of the traders on the ground 
that the Committees under the provi- 
sion will have a perpetual majority of 
producers. ; (Para 7) 

Index Note:— (B) U. P. Krishi 
Utpadan Mandi Adhiniyam (25 of 1964), 


ER/ER/C207/74/HGP : 
1974 S. C./94 VII G—14 


of U. P... .. S. C. 1489 


Section i — . Licensing of traders, — 
Validity ,— (X-Ref:— Constitution of 
India, Article 19 (1) (g)). 

' Brief Note:— (B) Thatthe Act has 
entrusted to the Market Committee the 
function ofgranting licenses, instead of - 
entrusting it to any other authority, is 
not unfair or unreasonable restriction 
on the right to trade. (Para 8) 

Index Note:— (C) U. P. Krishi 
Utpadan Mandi Adhiniyam (25 of 1964), 
Sections 16 and, 40 — Rules under 
Section 40 — Rule 70 (4) — Grant 
of licences to trade — Power of 
Market Committee — Not invalid on 
ground of no rules for guidance or of 
vague guidance. 

Brief Note:— (C) The Act is not 
invalid on the ground that the  func- 
tion of the Market Committee to grant 
licenses to traders is a matter without 
guidance and that even the criteria 
given in Rule 70 (4) are vague. 

There is:.sufficient guidance from 
the preamble and other provisions of 
the Act with which the members of 
the Committee owe their duty to be 
conversant. It has to exercise its 
powers and perform its duties and 
functions in accordance with the pro- 
visions of the Act and the Rules. 

(Para 9) 

Further, the Committee gets the 
help of Government officials for its 
smooth functioning. There are also 
provisions of appeal and revision 
against the decisions of the Committee 
and the Committee has to give reasons 
for refusing licence. The two criteria 
given in Rule 70 (4) are also not vague 
or indefinite. (Paras 9, 10 and 13) 

. Index Note:— (D) U. P. Krishi 
Utpadan Mandi  Adhiniyam (25 of 
1964), Section 16 (2) (vii) and Rule 52 
(4) — Validity — (X-Ref:— Constitu- 
tion of India, Article 19 (1) (g)). 

Brief Note:— (D) The provision 
that the traders are required to pro- 
vide storage space to the producers 


.for their agricultural produce going to 


the market, is not unreasonable  res- 
triction on the fundamental rights of 
traders. (Para 14) 

Index Note:— (E) U. P. Krishi 
Utpadan Mandi  Adhiniyam (25 of 
1964), Sections 40 (27), 9 (2) and 17 — 
Rules under Rule 76 (1) — Mode `of 
sale by auction — Validity — Not ultra 
vires the rule making power — Also . 
uot an unreasonable restriction — (X- 
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Ref:— Constitution of India Article, 19 
(1) (g)). 

Brief Note:— (E) The rule pre- 
scribing the mode of sale viz. by open 
auction and thus prohibiting private 
-sales cannot be said to be an unreason- 
able restriction on the right to trade, 
when Section 9 (2) and Section 17 of 
the Act are not challenged as invalid. 
Sale by auction is a well-known mode 
of sale by which the producers, for 
whose interest the Act has been made, 
can obtain the best. price for their 
commodities. The definition of sale 
and purchase do not run counter to the 
provisions for auction sale under rule 
76. AIR 1967 SC 829 and AIR 1970 SC 
1453, Disting. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1453 = (1970) 1 SCR 479, 

Harakchand Ratanchand Banthia v. 
Union of India 17 
AIR 1967 SC 829 = (1967) 1 SCR 1012, 
Lala Hari Chand Sarda v. Mizo Dis- 
trict Council 16 
AIR 1966 SC 385 = (1966) 1 SCR 605, 
Jan Mohd. Noor Mohd. Begban v. 
State of Gujarat 6 
AIR 1962 SC 97 = (1962) 2 SCR 659, 
Mohd. Hussain Gulam Mohd. v. State 
of Bombay 6 
AIR 1959 SC 300-1959 Supp (1) 
SCR 92, M. C. V. S. Arunachala 
Nadar v. State of Madras 6 

The judgment of the Court was 

delivered by 

` GOSWAMI, J.:— By the above 
writ applications under Article 32 of 
the Constitution the validity of the 
Uttar Pradesh Krishi Utpadan Mandi 
Adhiniyam, 1964 (U.P. Act No. XXV 
of 1964 as amended by U. P. Act No. 10 
of 1970) (briefly called the Act) and the 
rules made thereunder are challenged 
on the ground of violation of Arti- 
cle 14 and Article 19 (1) (g) of the Con- 
stitution. 

2. The petitioners in all the 
above cases are traders or commission 
agents dealing in agricultural produce. 

2A. The following submissions 
are made on behalf of the peti- 
tioners:— 

(1) The constitution of the Market 
Committee under Section 13 of the Act 
is highly prejudicial to their interests 
and of the traders in general since it 


will have a perpetual majority of pro- 


ducers. f 
(2) The entrustment of licensing 
to such a Market Committee instead of 


A.I. R. 


to any impartial authority is unfair 
and am unreasonable restriction on the 
right to trade. 

(3) The Act in the matter of grant . 
of licences gives no guidance at all and 
even under rule 70 (4) two vague cri- 
teria have been laid down in the matter 
of issue of licences under the Act. 

(4) The petitioners are required to 
provide a storage space to the pro- 
ducers for their agricultural produce 
going to the market and this obligation 
is also an unreasonable restriction on 
the fundamental right of the  peti- 
tioners. ; 


(5) Rule 76 (1) is invalid and ultra 
vires Section 40 of the Act and has also 
placed unreasonable restrictions on the 
right to carry on trade or business. 


3. Before we deal with these 
submissions, we may turn our attention 
to the Act. As the preamble shows the 
Act has to provide for the regulation 
of sale amd purchase of agricultural 
produce and for the establishment, 
superintendence, and control of mar- 
kets therefor in Uttar Pradesh. The 
Statement of Objects and Reasons gives 
a clear picture of the evils sought to 
be remedied by this legislation and a 
portion therefrom may be. extracted 
below:— 

“The present chaotic state of 
affairs as obtaining in apricultural 
produce markets is an acknowledged 
fact. There are inmumerable charges, 
levies and exactions which the agricul- 
tural.producer is required to pay 
without having any say in the proper 
utilisation of the amount so paid by 
him. In matters of dispute between 
the seller and the buyer, the former is 
generally put ata disadvantage by be- 
ing given arbitrary awards. The pro- 
ducer is also denied a large part of his 
produce by manipulation and defective 
useof weights and scales in the market. 
The Government of India and the 
various committees and commissions 
appointed to study the condition of 
agricultural markets in the country 
have also been inviting the. attention 
of the State Government from time to 
time towards improving the conditions 
of these markets The Planning 
Commission stressed long ago that 
legislation in respect of regulation of 
markets should be enacted and enforc- 
ed by 1955-56”. 

It is also mentioned that legislation in 
the State was first proposed in 1938 
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but lapsed. It also appears that most of 
the other States have already passed 
legislation in this respect. It is, there- 
fore, clear that the principal object of 
this Act is to come in aid of the pro- 
ducers who are generally ill-or 

and are by far and large the exploited 
party in the bargain between unequals. 


4. Section 2 contains the defini- 
tions. By Section 2 (a) " ‘agricultural 
produce' means such items of produce 
of agriculture, horticulture, viticulture, 
&piculture,  sericulture, pisciculture, 
animal husbandry or forest as are spe- 
cified in the schedule, and includes ad- 
mixture of two or more of such items, 
and also.includes any such item in pro- 
cessed form, and further includes gur, 
rab, shakkar, khandsari and jaggery". 
By Section 2 (f) ‘Committee’ means a 
Committee constituted under this Act." 
By Section 2 (k) “ ‘Market Area’ means 
an area notified as such under Section 
6 or as modified under Section 8”. By 
Section 2 (p) “ ‘producer’ means a 
person who, i ated by himself or 
through hired labour produces, rears or 
catches, any agricultural produce, not 
being a producer who also works as a 
trader, broker or Dalal, commission 
agent or Arhatiya or who is otherwise 
ordinarily engaged in the business of 
storage of agricultural produce". We 
are not concerned with the proviso 
attached thereto. By Section 2 (y) 
““tnader means a person who in the 
ordinary course of business is engaged 
in buying or selling agricultural pro- 
duce as a principal or as a duly autho- 
rised agent of one or more principals 
and includes a person, engaged in pro- 
cessing of agricultural produce". After 
notification by the State Government 
of its intention to declare a particular 
area as a Market Area under Section 5 
and after inviting objections amd con- 
sideration of the same, the State Gov- 
ernment under Section 6 declares the 
whole or any specified portion of the 
area mentioned in the notification to 
be the Market Area in respect of such 
agricultural produce as may be speci- 
fied. Similarly under Section 7, the 
principal Market Yard and Sub-Market 
Yards are declared. Section 9 (2) which 
is material for our purpose may be 
quoted:— : 

"No person shall in a principal 
Market Yard or any Sub-Market Yard, 
carry on business or work as a trader, 
broker, commission agent, warehouse- 
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man, weighman, palledar or in such 
other capacity as may be prescribed in 
respect of any specified agricultural 
produce except under and in accord- 
ance with the conditions of a licence 
obtained therefor fnom the Md 
concerned". 


The petitioners make a great grievance 
of this licensing provision by the 
Market Committee called the Mandi 
Samiti of the Market Area. Section 
13 provides for constitution of the 
Market Committee and provides for 
representation from different sources 
as detailed in (i) to (xi) thereunder. The 
learned counsel draws our attention to 
clauses (vii) and (vii-a) of Section 13 
(1) whereby ten representatives of the 
nroducers are included in the  Com- 
mittee. It is pointed out by the learn- 
ed Solicitor General and not contradict- 
ed by Mr. Sen that the Committee 
under Section 13 consists of 23 mem- 
bers out of which ten are from the pro- 
ducers. Section 16 provides for func- 
tions and duties of the Committee and, 
inter alia, under Section 2 (i) thereof 
"a Committee shall ensure fair dealings 
between the producers and persons en- 
gaged in the sale or purchase of speci- 
fied agricultural produce.” Under Sec- 
tion 17, "A Committee shall, for the 
purposes of this Act, have the powers 
to:— 


(i) issue or renew licences under 
this Act on such terms and conditions 
and subject to such restrictions as may 
be prescribed, or, after recording  re- 
asons therefor, refuse to issue or renew 
any such licence; 


(ii) suspend or cancel licences 
issued or renewed under this Act," 

x x x x 
Section 25 provides for appeals against 
the orders of the Committee to the 
Director of Agriculture who is to de- 
cide the same in accordance with the 
rules. Under Section 32, the State Gov- 
ernment also has powers of revision 
and may call for the records of the 
proceedings of the Committee and pass 
orders modifying, annulling or revers- 
ing the same. Section 40 enables the 
State Government to make rules for 
carrying out the purposes of this Act. 


: B. The rules, inter alia, provide 
for matters relating to the functions, 
powers and duties of the Committee, 
licensing fee or market fee which may 

be levied and realised by the Com- 
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mittee and their mode of recovery and 
the terms and conditions for  assess- 
ment and renewal of licences under 
this Act (Section 40 (2). There is a 
schedule to the Act which contains the 
description of the agricultural produce 
under eight different heads. Chapter 
VII of the rules deals with transaction 
of business in Market Yards and the 
opening Rule 70 provides for licensing 
by the Market Committees. By Sub- 
rule (3) "any person desiring to hold 
lieenee under sub-rule (1) shall make, 
in Form No. XI or Form No. XII, as 
the ease may be, a written application 
for a licence to the Market. Committee 
and shall pay the licence fees prescrib- 
ed under Rule 67". Rule 70 (4) (i) 
may now be quoted: 

“On receipt of such application 
together with the amount of fee pre- 
scribed under Rule 67, the Market 
Committee may issue him the licence 
applied for, if— 

(a) it is satisfied that the applicant 
is solvent; 

(b) it is satisfied that the applicant 
is a desirable person to whom a licence 
may be granted: 

Provided that the provisions of 

sub-clause (a) shall not apply to weigh- 
‘men,  measurers,  palledars, truck 
plyers and Thela plyers". 
This rule will have to be read with 
Section 17 quoted above. By Rule 73, 
the order of refusal, cancellation or 
suspension of a licence by the Com- 
mittee shall be communicated to the 
person concerned in the specified 
manner indicated therein. Rule 76 (1) 
which is impugned may be quoted: 

“Every consignment of specified 
agricultural produce brought for sale 
into the principal Market Yard or any 
Sub-Market Yard shall besold by open 
auction; R 

Provided that nothing in this sub- 
rule shall apply to a retail sale as may 
be specified in the bye-laws of the 
Committee". . 

6. Some provisions of similar 
Acts of the States of Madras, Bombay 
and Gujarat had earlier been the tar- 
gets of unsuccessful attack in this 
Court and hence the constitutional 
challenge in the present applications 
against the U. P. Act is mecessarily on 
different grounds (See M. C. V. 5. 
Arunachala Nadar v. The- State of 
Madras, 1959 Supp (1) SCR 92 = (AIR 
1959 SC 300), Mohammad Hussain 


A. Y. R- 


Gulam Mohammad v. The State of 
Bombay, (1962) 2 SCR 659 = (AIR 
1962 SC 97) and Jan Mohammad Noor 
Mohammad Begban v. State of Gujarat 
(1966) 1 SCR 605 = (AIR 1966 SC 385). 


T. We may now turn to the 
Submissions. With regard to the first 
Submission, as earlier noted, the griev- 
ance is not factually accurate. Out of 
23 members of the Committee only 10 
are from the producers. Therefore, 
there is no question of a perpetual 
majority of the producers in the Com- 
mittee. Besides under Section 13 (1) 
(vii), 3 producers are elected. It may be 
even a legitimate expectation of the 
legislature that there may be reason- 
able likelihood that producers of eight 
categories of agricultural produce men- 
tioned in the schedule may be repre- 
sented. Under Section 13 (1)  (vii-a), 
which was introduced by an amendment 
in 1970, two producers belonging to 
the scheduled castes are to be nominat- 
ed by the State Government. This pro- 
vision is made in the interests of the 
people belonging to the scheduled cas- 
tes who may not be able to get due 
representation in the elections. We d 
not find any unreasonable features in 
the scheme of representation in the 
Committee under Section 13. This will 
be clear even from Section 14 whereb: 
the first Committee appoints suitable 
members "to represent different  in- 
terests referred to in sub-section (1) of 
Section 13". The first submission of 
the petitioners is, therefore, of no 
avail. 

8. We may now take up con- 
sideration of the second and the third 
submissions which may be dealt with 
together. It is ‘submitted that the 
licensing of the traders should not be 
left in the hands of the Market Com- 
mittee. We find it difficult to appre- 
ciate how the performance of this duty 
by the committee will at all prejudice 
the traders. To say the least it is a 
hypothetical objection in this case, 
as, we understand, none of the  peti- 
tioners have been refused a licence. It 
is true that usually some governmental 
authority is charged with the duty of 
granting of licences under various local 
Acts. "That, however, does not prove 
that the duty cannot be properly and 
impartially exercised by the Committee 
representing various interests which 
are vitally interested in the trade of 
agricultural produce. Whether in a 
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particular case the action of the Com- 
mittee is mala fide or otherwise ob- 
jectionable, may be a different matter 
and such a grievance can be properly 
dealt with. That would, however, not 
make the provision invalid nor can it 
be said to place an unreasonable res- 
triction on the right of the petitioners 
to trade. 


9. It is further submitted that 
there is no guidance in the Act in the 
matter of grant of licence and the re- 
levant rule 70 (4) (i) prescribes only 
two vague criteria in the matter. This 
submission fails to take note of the fact 
that the Committee which is entrusted 
with the duty of granting licences con- 
sists of people from different sources 
vitally interested in the marketing of 
agricultural produce. The Committee 
consists also of representatives from 
local bodies, co-operative marketing 
societies, Central Warehousing  Cor- 


.poration, State Warehousing Corpora- 


tion, representatives of traders and con- 
mission agents, Government officials 
of whom one shall be a representative - 
of the Agriculture Department and the 
other of Food. and Supplies Depart- 
ment, and so forth. It is, therefore, a 
fairly well-répresented Committee 
which is expected to know the object 
and purpose of the Act of 
which it is a creature. One may legiti- 
mately expect that the members are 
well aware of the difficulties of the 
producers, interests of the traders and 
the intricacies of the trade. There is 
sufficient guidance from the preamble 
and other provisions of the Act with 
which the members of the Committee 
owe their duty to be conversant. For 
example under Section 16 the  Com- 
mittee is charged with the duty of en- 
forcing the provisions of the. Act, the 
rules and the bye-laws. It has to 
exercise its powers and perform its 
duties and discharge its functions in 
accordance with the provisions of the 
Act and the rules. Under ‘sub-section 
(2) of Section 16, the Committee shall 
ensure fair dealings between the pro- 
ducers and the traders besides per- 
forming other functions. Form No. XI 
in which a trader has to submit his.ap- 
plication for a licence also gives various 
particulars from which the Committee 
would be able to consider his claim for 
a licence. It will be seen that in this 
form the applicant has to undertake to 
abide by the conditions of the. licence 
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and the provisions of'the Act and the 
rules. The conditions of the licence 
which are noted in Form No. XIII would 
also give an indication of the obliga- 
tions of the licensee. All these would 
be known to the Committee. 


10. At any rate with the help 
of the Government officials in the 
Committee there is no reason to think 
that the work of the Committee will not 
funetion smoothly and that there will 
be any reason to apprehend that licen- 
ces would be refused arbitrarily. Even 
the scope for such an apprehension is 
sought to be done away with by pro- 
viding a provision of appeal against the 
decision of the Committee and also a 
further revision to the State Govern- 
ment. There is a further limitation on 
the power of the Committee by insist- 
ing upon recording of reasons while re- 
fusing a licence. It is, therefore, clear 
that a speaking order has to be passed 
when refusing a licence and it will 
have to justify that the licence is re- 
fused only on relevant considerations 
with regard to solvency and fitness in 


‘terms of the vrovisions of the Act. 


11. It is submitted that the 
choice of the two criteria under rule 70 
(4) (à) is bad and there is no proper 
guidance in these criteria which are 
not capable of objective determination. 
The two criteria laid down are solvency 
and desirability. The applicant has to 
satisfy .the Committee that he is sol- 
vent as opposed to insolvent that is 
bankrupt. We are informed that the 
original Hindi version of the rule 
which is translated into. English gives 
the equivalents as follows:— 


“It is satisfied that the applicant 
is not a bankrupt (rindiwali)”. 


. "It is satisfied that the applicant 
is a proper (upoyukta) person to whom 
a licence may be granted." 


12. Mr. Sen camdidly admits 
that the criterion on the score of 
“bankruptcy” is well known and can- 
not be said to be vague or indefinite. 
He, however, submits that. the second 
criterion is not at all precise and ,de- 
finite. 


13. Although perhaps a more 
expressive guidance could have been 
given, we have already observed that 
the Actitself provides sufficient guid 
ance to the Committee in the matter 
of deciding whether a particular ap- 
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plieant is or is not a proper person to 
hold a licence and we cannot accede to 
the submission that the two criteria 
taken with the other guidelines from 
the provisions of the Act and the rules 
offer no proper guidance to the Com- 
mittee in the matter of grant of 


licence. 'The second and the third sub- 
missions of the petitioners are, there- 
fore, devoid of substance. . 


14. With regard to the fourth 


submission, it is sufficient to point out. 


that under Section 16 (2) (vii the 
Committee has to provide, inter alia, 
accommodation for storage and such 
other facilities as may be prescribed. 
Under Rule 52 (4) storing of the spe- 
cified agricultural produce shall be 
subject to tihe payment of such storage 
fee and such other conditions as may 
be specified in the bye-laws. That be- 
ing the position, this may be even an 
interim measure pending arrangements 
by the Committee for proper storage. 
Even otherwise the storage by the 
traders in the Market Yards wil be 
always paid for under Rule 52 (4) 
There is, therefore, no substance in the 
fourth submission of the petitioners. 


15. With regard to the last 
submission regarding invalidity of rule 
76 (1), we are not satisfied that the 
same is ultra vires Section 40 of the 
Act. Section 40 empowers the State 
Government to make rules for carrying 
out the purposes ofthe Act. R. 76 (1) is 
well within the rule making power of 
the State Government under Section 
40 (2), clause (xxvii), Section 9 (2) res- 
tricts the right to carry on trade except 
under and in accordance with a licence. 
Section 17 provides for issuing or rene- 
wal of licences subject to the restric- 
tions under the rules. Section 9 (2) 
and Section 17 are not challenged be- 
fore us. Rule 76 (1) prescribes the 
mode of sale that is to say by open 
auction under the rule making power 
under Section 40 read with clause 
(xxvii) The rule is not ultra vires 
Section 40 of the Act. It is said that 
prohibiting private sales by confining 
only to sale by open auction puts _ an 
unreasonable restriction on the right 
to trade of the petitioners. If Sec- 
tion 9 (2) and Section 17 are not chal- 
lenged as invalid, it is not understood 
how rule 76 (1) which is within the 
rule-making power can be said to be 
unreasonable. In order that the  nro- 
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ducers Obtain the best price for their 
commodity, sale by open auction is 
prescribed under Rule 76 (1) to fulfil 
one of the important punposes of the 
Act. Sale by auction is a well-known 
mode of sale by which the producers, 
for whose interest this Act has been 
made, can obtain the best price for 
their commodities. The definition of 
sale and purchase to which our atten- 
tion has been drawn by the petitioners 
do not run counter to the provisions 
for auction-sale under Rule 76. It 
cannot by any stretch of imagination 
be held to be an umreasonable mode 
in the entire scheme of the Act. The 
legislature is intervening to see that 
the producers get the maximum pecu- 
niary return possible in their transac- 
tions and, as a necessary concomitant, 
eliminated the mode of private sale by 
individual negotiations resulting in 
malpractices. Besides by the proviso 
to Rule 76 (1) this restriction is not 
allowed to operate in the case of re- 
tail sales. There.is, therefore, no sub- 
stance in the submission that Rule 76 
(1) violates the fundamental right of 
the petitioners under Article 19. (1) (g, 
of the Constitution. 


16. Mr. Sen particularly drew 
our attention to two decisions af this 
Court. The first is given in Lala Hari 
Chand Sarda v. Mizo District Council 
(1967) 1 SCR 1012 — (AIR 1967 SC 
829) That was a case where the Exe- 
cutive Committee of the Mizo District 
Council refused to renew the tempor- 
ary licence issued to the appellant 
therein who was a non-tribal trader 
under Section 3 of the. Lushai Hills 
District (Trading by non-Tribals) Re- 
gulation, 1963. "This Court by majori- 
ty struck down Section 3 as violative 
of Article 19 (1) (Æ) of the Constitu- 
tion.. This decision is clearly distin- 
guishable from the present case. In 
that case there was no right of appeal 
to any superior authority against a 
refusal to grant or renew a licence 
and the non-tribal trader had no re- 
medy whatsoever. against such 3n 
order. This Court also observed in that 
case that "a perusal of the Regulation 
shows that it nowhere provides any 
principle or standard on which the 
Executive Committee has to act in 
granting or refusing to grant the 
Hicence” (emphasis added). 

17. The second decision is in 
Harakchand  Ratanchand Banthia v. 
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Union of India (1970) 1 SCR 479 = 
(AIR 1970 SC 1453) This was a case 
under the Gold (Control) Act and Mr. 
Sen drew our attention to the expres- 
sion "suitability of the applicant" in 
Section 27 (6) (a) of the Gold (Control) 
Act which was held to provide no ob- 
jective standard or norm and as such 
was held to be constitutionally invalid. 
This Court while dealing with the ob- 
jection to Section 27 of the Gold (Con- 
irol) Act which relates to licensing of 
dealers held as follows:— 


"Section 27 (6) (a)'states that in 

the matter of issue or renewal of 
licences the Administrator shall have 
regard to the number of dealers exi- 
sting in the region in which the appli- 
cant intends to carry on business as a 
dealer. But the word ‘region’ is no- 
where defined in the Act. Similarly Sec- 
tion 27 (6) (b) requires the Administra- 
tor to have due regard to the anticipat- 
ed demand, as estimated by him, for 
ornaments in that region, but the ex- 
pression ‘anticipated demand’ is vague 
and incapable of objective assessment 
and is bound to lead to a great deal of 
uncertainty. In the same way the ex- 
pression ‘suitability of the applicant’ in 
Section 27 (6) (e) and ‘public interest’ 
in Section 27 (6) (g) do not provide 
any objective standard or norm. Fur- 
ther, the requirement in the section im- 
posing the same conditions for the re- 
newal of the licence as for the initial 
grant is unreasonable, as it renders the 
entire future of the business of the 
dealer uncertain and subject to the 
caprice and arbitrary will of the. ad- 
ministrative authorities. Therefore, 
clauses (a), (b), (e) and (g) of S. 2" (6) 
are constitutionally invalid". 
In the instant case we have already 
examined the two criteria laid down 
under Rule 70 (4) (à and have held 
that they do not place any unreason- 
able restriction on the right of the 
applicants to obtain a licence. By rule 
70 (4) (i) (b) the Committee has to be 
satisfied that the applicant is a fit and 
proper person (upoyukta) to whom a 
licence may be granted. Thisis not the 
same thing as the suitability simplici- 
ier which this Court had to deal with 
in the Gold (Control) Act case, The 
decision is, therefore, clearly distin- 
guishable. 


18. In the result all the appli- 
cations fail and are dismissed. The 
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parties will pay and bear their own 
costs. l . 
Petitions dismissed. 


AIR 1974 SUPREME COURT 1495 
(V 61 C 273) 
(From: Patna) 
P. JAGANMOHAN REDDY AND 
H. R. KHANNA, JJ. 
Management’ Committee T. K. 


' Ghosh's Academy, Appellant v. T. C. 


Palit and others, Respondents. 

Civil Appeal No. 570 of 1969, D/- 
9-4-1974. 

Index Note:— (A) Constitution of 
India, Article 133— Decree of affirm- 
ance — What is — Determination. 


Brief Note:— (A) In determining 
whether the appellate decree is one of 
e or not, the appellate decree 

loben as a whole has to be compared 
to the trial Courts decree taken in its 
entirety. Any variation in the trial 
Court's decree whether in favour of the 
intending appellant or otherwise would 
not be relevant if the decree is not 
one af affirmance. Thus, where the 
trial Court decreed a suit for  eject- 
ment of tenant and for arrears of rent 
but the High Court while refusing to 
grant the relief of ejectment reduced 
the amount decreed by tbe trial Court, 
the decree is not one of affirmance. 
AIR 1961 SC 1795, Foll. (Para 7) 


`- Index Note:— (B) Constitution of 
India, Article 133 (1) (a) & (b — 
Scope and applicability — Distinction 
between Cl. (a) & Cl. (b) pointed out. 


Brief Note:— (B) Under Clause (a) 
what is decisive is the amount or value 
of the subject-matter in the Court of 
first instance amd “still in dispute" in 
appeal to the Supreme Court: under 
clause (b) it is the amount or value of 
the property respecting which a claim 
or question is involved in the judg- 
ment sought to be appealed from. The 
expression “property” though not de- 
fined in the Code, would apparently 
include money. But the property res- 
pecting which the claim or question 
arises must be property in addition to 
or other than the subject-matter of the 
dispute. If in a proposed appeal there 
is mo claim or question raised respect- 
ing property other than the ` subject: 
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matter, clause (a) will apply, if there 
is involved in the appeal a claim or 
question respecting property of an 
amount or value not less than Rs. 
20,000-in addition to or other than the 
subject-matter of the dispute clause 
(b) will apply. AIR 1965 SC 1440, Foll. 
' (Para 9) 
' The plaintiffs sued for ejectment 
of the defendants from the school pre- 
mises and for arrears of rent and other 
items amounting to Rs. 7163 on the 
basis that they were liable to pay rent 
under a.trust deed. The defendants 
disputing the validity of the trust deed 
claimed that they were not liable to 
pay any rent for occupying the school 
premises for running the school The 
irial Court decreed the suit in its en- 
tirety but on appeal the High Court 
set aside the -relief of ejectment and 
reduced the amount decreed to Rs. 
3725. The School premises were of 
the value of more than Rs. 20,000. The 
High Court granted a certificate under 
Article 133 (1) (a) and (b). 


Held that the school premises not 
being the subject-matter in dispute, the 
: certificate could be granted only under 
Cl. (b) and not (a) as the judgment and 
decree of the High Court as well as of 
the trial Court involved a claim or 
question respecting the school pre- 
mises. AIR 1923 PC 88 and AIR 1972 
SC 2356, Ref. to. (Paras 7, 10 & 11) 

Index Note:— (C) Evidence Act 
(1872), Section 115 — Estoppel by re- 
presentation. 

Brief Note:— (C) Where the de- 
fendants had been receiving deficit 
grant from the Government on the 
representation that a certain amount 
had to be paid on account of house 
rent for the school building, it hardly 
lies in the mouth of the defendants t^ 
assert that there is no liability to pay 
rent for-the school building. (Para 13) 


Cases Referred: Chronological Paras 
AIR 1972 SC 2356 = (1972) 3 SCR 
929 = 1973 Lab IC 486, Bombay Gas 
Co. Ltd. v. Jagan Nath Pandur- 
ang 11 
AIR 1965 SC 1440 = (1965) 2 SCR 751, 


Chhitarmal v. M/s. Shah Pannalal 
Chandulal : 9 

AIR 1961 SC 1795 = (1962) 2 SCR 452, 
Rajaram Vv. Radhakrishnayya 
Chetty 


7 

AIR 1923 PC 88 = 50 Ind App. 155, 
Surapati Roy v. Ram Narayan 
Mukherji 10 


The Judgment of the 
delivered by 


KHANNA, J.:— A decree for 
ejectment from the premises in dispute 
and for recovery of Rs. 7,163/12/3 was 
awarded by learned Additional Sub 
Judge Patna in favour of the two plain- 
tiff-respondents against the Board of 
Trustees T. K. Ghosh’s Academy Patna 
and other defendants. On appeal filed 
by some of the defendants the Patna 
High Court set aside the decree - for 
ejectment. The amount for the recovery 
of which decree had been awarded by 
the trial Court was also reduced to 
Rs. 3,725/2/-. The present appeal has 
been filed on certificate by the Manag- 
ing Committee T. K. Ghosh's Academy 
and other defendants against the deci- 
sion of the High Court. ; 


Qourt was 


2. The two  plaintiff-respon- 
dents are the sons of Shri Jadu Nath 
Palit who founded in 1876.a school 
known as T. K. Ghosh's Academy. 'The 
school attracted some of the best 
students and Dr. Rajendra Prasad, Dr. 
B. C. Roy, Mr. Hasan Imam and Mr. 
Sachidanand Sinha received their edu- 
cation in this school. The school was 
run in premises: which originally be- 
longed to one Mr. Boilard. Shri Jadu 
Nath died in 1901 leaving behind three 
minor sons, two of whom were the 
plaintiff-respondents and the third was 
their brother Dr. K. L. Palit. After 
Jadu Nath's death, the management of 
the school was looked after by the 
sons of Shri T. K. Ghosh in whose. me- 
mory the school had been founded. 
Shri T. K. Ghosh was the brother-in- 
law of Shri Jadu Nath. A Managing 
Committee was formed by the sons of 
T. K. Ghosh for the management of the 
school in 1905 or 1906. Nearabout 1914 
the management of the school was 
taken over by Shri Jadu Nath's sons. 
In 1918-19 the Managing Committee of 
the school was reformed under the 
directions of the Board of Secondary 
Education. On September 11, 1919 the 
school building was purchased by the 
three sons of Shri Jadu Nath from Mr. 
Boilard as per sale deed Ex. C. On July 
28, 1930 Dr. K. L. Palit sold his share 
in the school building in favour of his 
two brothers, viz., the plaintiff-respon- 
dents, as per sale deed Ex. Cl On 
August 13, 1950 the two plaintiff-res- 
pondents executed Deed of Trust Ex. P. 
appointing Rai Bahadur Nirmal 
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Chandra Ghosh, Retired District and 
Sessions Judge and six others as 
trustees of the school. The object and 
the subject matter of the trust would 
be clear from the following: 


"Whereas the settlors are the pro- 
prietors of the High English School 
named T. K. Ghosh's Academy now 
located in a building owned and pos- 
sessed by the settlors situated in 
Mahalla Chowahatta thana Pirbahore 
district Patna. : 

And Whereas the  settlors 
desirous of the continuance 
school and the perpetuation 
memory of the after 
whom it is named the 
association of same with the name of 
the institution, of the retention in it of 
Bengali as a subject of instruction and 
also as a medium of instruction as far 
as possible and also of the improve- 
ment, extension or alteration as regards 
the standard and subjects of instruc- 
tion in the institution as may be con- 
sidered suitable for the benefit of 
students, have decided to settle in trust 
for this purpose the said school con- 
sisting of its name good will. together 
with its funds, furniture, library and 
other educational appliances and equip- 
ments as a functioning institution affi- 
liated to the Patna University in the 
manner and on the condition herein- 
after following. ; 


Now this Deed 
follows:— 

1. In pursuance of the said desire 
of the settlors the settlors do hereby 
transfer and assign unto the trustees 
the said High School T. K. .Ghosb's 
Academy with all that property  con- 
sisting of the funds, furniture, library 
and equipments described and detailed 
in the schedule hereto to hold the 
same upon trust to fulfil the object of 
the settlors and on the conditions and 
with and subject to the powers provi- 
sions and agreements herein contain- 


being 
e 


of the 


witnesses as 


Clauses 4, 6, 9, 10, 11 and 15 of the 
trust read as under: 


"(4) The trustees will be entitled 
to nominate 2 (two) members out of 
themselves, to the managing committee 
-of the school in addition to the Head- 
master who will ex-officio be a mem- 


er. f : : 
(6) At least one male descendant 
of Babu Jadu Nath Palit deceased 
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shall, if available, be always, a member 
of the body of trustees. 


(9) The trustees. shall find other 
premises for the location of the school 
and shift the school there within 95 
(five) years of the date of the deed 
and vacate the present premises to the 
settlors. 


(10) The trustees shall forthwith 
start a building fund for the school. 


‘(11) The settlors wil receive a 
house rent of Rs. 250/- per month for 
the said period of 5 (five) years for the 
premises now occupied by the school 
as owners of the premises. The set- 
tlors have agreed that any surplus left 
over therefrom, after deducting the 
amount spent on necessary repairs of 
the house and on taxes. ground rent 
and other necessary outgoings in respect 
of the premises for the said period of 
5 (five) years will go as the contribu- 
tion of the settlors to the building 
fund as provided in the preceding 
paragraph, and the trustees will be en- 
titled to receive directly from the 
school such surplus and deposit it'in 
the said building fund. 


(15) All matters and questions re- 
lating to the proprietary rights in the 
school (exclusive of the land and 
buildings where in the school is at pre- 
sent located, which does not form part 
of the trust property) and its proper- 
ties i be disposed of by the 
trustees.” 

It may be stated that the school build- 
ing initially stood on holding No. 20. In 
1951 the building was extended to 
holding No. 22 also. The upper por- 
tion of the building on holding No. 22 
is used for the headmaster’s residence 
and the lower portion for running the 
classes. According to the plaintiff- 
respondents, it was agreed that they 
would be paid a rent of Rs. 37/8/- for 
the building om holding No. 22. The 
total rent thus came to Rs. 287/8/- i. e. 
Rs. 250 for the building on holding No. 
20 and Rs. 37/8/- for the building on 
holding No. 22. It is further the case 
of the plaintiffs that in or about June 
1956 it was settled by the trustees and 
the Managing Committee of the school 
with the consent of the plaintiffs that 
out of the monthly rent of Rs. 287/8/- 
a cash amount of Rs. 190/- would be 
paid directly to the plaintiffs and the 
balance of Rs. 97/8/- would be paid by 


the Managing Committee of the school 
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to the trustees for payment of latrine 
and water taxes of the municipality 
and for meeting costs of periodical 
repairs. As the premises were not 
vacated within five years of the execu- 
tion of the.Deed of Trust, the plain- 
tiff-respondents after serving notice of 
demand filed the present suit on July 
28, 1959 against the Board of Trustees 


T. K. Ghosh's Academy and other de- 


fendants. One of the reliefs claimed 
was for ejectment of the defendants 
from the premises in dispute. The 
other relief claimed was for recovery 
of Rs. 7,163/12/3 on account of arrears 
of rent from August, 1956 till July, 
1959 and other items, the details of 
which were given in Schedule l to 
the plaint. 


3. The suit was contested by 
defendants Nos. 2, 3, 7 and 12 in their 
capacity as members of the Managing 
Committee. The other defendants, in- 
cluding the trustees, did not contest the 
suit. According to the contesting de- 
fendants, there was no relationship of 
landlord and tenant between the plain- 
tiffs and T. K. Ghosh’s Academy and 
its Managing Committee. It was also 
stated that there was no contract to 
pay the rent of Rs. 287/8/- per month. 
The Deed of Trust was stated by the 
contesting defendants.to be fraudulent, 
illusory and void document. According 
further to the contesting defendants, 
the school was founded by the father 
of plaintiffs for the uplift of education 
and for public good with no motive to 
derive any personal benefit. The 
building was also stated to have heen 
dedicated by the founder for the use 
of the public. 


4. The trial Court, as mentioned 
earlier, decreed the suit. It was held 
that the Deed of Trust was a genuine 
and valid document and was binding 
on the school and its Managing Com- 
mittee. As regards the existence of 
the relationship of landlord and tenant. 
the trial court held that the contract 
of tenancy was evidenced by the Deed 
of Trust and was binding upon the 

5. - In appeal before the High 
Court contention was advanced on be- 
half of the contesting defendants that 
there had been a dedication of the 
school building in favour of the school 
by the father of the plaintiff-respon- 


dents who had founded the school Ar- 
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gument was further advanced that 
there was no relationship of landlord 
and tenant between the parties and the 
Deed of Trust was not binding upon 
the contesting defendants. Contention 
was also raised that the suit for eject- 
ment was not maintainable unless the 
tenancy had been determined by the 
giving of a notice under Section 106 
of the Transfer of Property Act. The 
High Court rejected the contention that 
there had been dedication of the school 
building. Likewise, the contention that 
there did not arise the relationship of 
landlord and tenant between the par- 
ties was rejected. The High Court set 
aside the decree for ejectment because 
it was of the view that such decree 
could be awarded only after determina- 
tion of the tenancy by giving a notice 
under Section 106 of the Transfer of 
Property Act. The High Court further 
reduced the amount for the recovery 
of which the decree had been awarded. 
because it was of the view that certain 
deductions were permissible out of the 
amounts claimed by the plaintififs. In 
the result the amount for which decree 
had been awarded was reduced to 


Rs. 3,725/2/-. 


6. At the hearing of the appeal 
Mr. Agarwal on behalf of the plaintiff- 
respondents has contended that the 
High Court was in error in granting a 
certificate of fitness for appeal to this 
Court in favour of the defendant-ap- 
pellants. An application has also been 
filed on behalf of the plaintiff-respon- 
dents for cancelling the certificate of 
fitness granted by the High Court. 
This application has been resisted by 
the appellants. 

T. We may state at the outset 
that the High Court granted the certi- 
ficate of fitness under clauses (a) and 
(b) of Article 133 (1) of the Constitu- 
tion. Mr. Uniyal on behalf of the ap- 
pellants has frankly stated that the 
certificate could be granted only under 
clause (b) and not under clause (a). We 
agree with Mr. Uniyal in this respect, 
and are of the opinion that there is no 
sufficient ground for cancelling th 
certificate ‘of fitness. 

The  plaintiff-respondents, as 
would appear from the resume of 
facts given above, had prayed for a 


decree of ejectment from the 
premises in dispute and for 
recovery of Rs. 7,163.76. The 


jurisdictional value of the suit was 
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mentioned tobe Rs. 10,013.76 consist- 
ing of the amount of Rs. 7,163.76 and 
Rs. 3450 representing 12 months’ rent 
at the rate of Rs. 287.50, The present 
case did not fell under clause (a) of 
article 133 (1) because it could not be 
said that the amount or value of the 
subject-matter of the dispute was not 
less than twenty thousand rupees. 
Question then arises whether the de- 
fendent-appellants were entitled to 
certificate under clause (b) of article 
133 (1) Article 133 (1) at the relevant 
time read as under: 


133, (1) An appeal shall lie to the 
Supreme Court from amy judgment, 
decree or final order in a civil proceed- 
ing of a High Court in the territory of 
India if the High Court certifies— 

(a) that the amount or value of the 
subject-matter of the dispute in the 
court of first instance and. still in dis- 
pute on appeal was and is not less than 
twenty thousand rupees or such other 

“sum as may be specified in that behalf 
by Parliament by law; or 


(b) that the judgment, decree or 
final order involves directly or in- 
directly some claim or question res- 
pecting property of the like amount or 
value; or 


(c) that the case is a fit one for 
appeal to the Supreme Court; 
and, where the judgment, decree or 
final order appealed from affirms the 
decision of the court immediately be- 
low in any case other than a case refer- 
red to in sub-clause (c), if the High 
Court further certifies that the ap- 
peal involves some substantial question 
of law.” 
It may be stated that there has been 
a subsequent amendment of article 133 
(1) by the Constitution (Thirtieth 
Amendment) Act, 1973. We are, how- 
ever, in the present case concerned 
with the article as it stood before the 
amendment. Perusal of clause (b) of 
article 133 (1) shows that an appeal 
shall lie to this Court from any judg- 
ment, decree or final order in a civil 
proceeding of a High Court if the High 
Court certifies that the judgment, de- 
cree or final order involves directly or 
indirectly some claim or question res- 
pecting property of the value of not 
less than twenty thousand rupees. It 
is further necessary that where the 
judgment, decree or final order appeal- 
ed from affirms the decision of the 
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court immediately below, the  Hizh 
Court should certify that the appeal 
involves some substantial question of 
law. The judgment of the High Court 
in the present case plainly did not 
affirm the decision of the trial court 
because the High Court set aside the 
decree for ejectment and also reduced 
the amount for the recovery of which 
decree had been awarded by the trial 
court. It is no doubt true that the 
variation of the decree of the trial 
court was in favour of the defendant- 
appellants but that circumstance would 
not detract from the fact that the 
judgment of the High Court was not 
one of affirmance of the decision of the 
trial court. As observed by the Con- 
stitution Bench of this Court in the 
case of Rajaram v. Radhakrishnayya 
Chetty, (1962) 2 SCR 452 = (AIR 1961 
SC 1795) in determining the characte 
of the appellate decree, we have to look 
at the appellate decree taken in its en- 
tirety and compare it with the decision 
of the trial court as a whole and decide 
whether the appellate decree is one of 
affirmance or not. In this enquiry the 
nature of the variation made whether 
it is in favour of the intending appel- 
lant or othemwise would not be rel 
vant. 


8. As regards the applicability 
of clause (b) of article 133 (1), we may 
observe that there is a vital distinction 
between clauses (a) and (b) of Article 
133 (1) and the areas covered by the 
two clauses are clearly demarcated. 
Clause (a) speaks of the subject-matter 
of the dispute and what is required by 
the clause to bring a case within its 
ambit is that the amount or value of 
the subject-matter of the dispute in the 
court of first instance and still in dis-. 
pute was and is not less than twenty 
thousand rupees or such other sum as 
may be specified in, that behalf by 
Parliament by law. As against that, 
Cl. (b) of Art. 133 (1) makes no mention 
of the subject-matter of the dispute and 
it is immaterial for this clause as to 
what is the amount or value of the sub- 
ject-matter in dispute. What is essen- 
tial to invoke clause (b) is that the 
judgment, decree or final order should 
involve directly or indirectly some 
claim or question respecting property 
of the amount or value of not less than 
twenty thousand rupees or such other 
sum as may be specified in that behalf 
by Parliament by law. Clause (by thus 
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deals with a claim or question respect- 
ing property. If a judgment, decree or 
final order involves claim or question 
respecting property and it is shown 
that the propenty is of the amount aor 
value of not less than twenty thousand 
rupees, the clause would be attracted. 
It is plain from the language of clause 
(b) that the property respecting which 
claim or question is involved in the 
judgment, decree or final order is not 
the subject matter of the dispute, for 
if that property were the subject 
matter of the the dispute case would 
fall not under clause (b) but under 
clause (a) of article 133 (1). It may also 
be mentioned that the requirement of 
clause (b) would be satisfied if the 
judgment, decree or final order in- 
volves, not directly but even indirect- 
ly, some claim or question respecting 


property of the amount or value of not 


less than twenty thousand rupees. 


9. To attract the application of 
article 133 (1) (b) it is essential that 
there must be — omitting from consi- 
deration other cónditions not material 
— a judgment involving directly or 
indirectly some claim or question res- 
pecting property of an amount or value 
not less than Rs. 20,000. The variation 
in the language used in clauses (a) and 
(b) of article 133 pointedly highlights 
the conditions which attract the appli- 
cation of the two clauses. Under Cl. (8) 
what is decisive is the amount or value 
of the subject-matter in the court of 
first instance and "stil in dispute" in 
appeal to the Supreme Court: under 
clause (b) it is the amount or value of 
the property respecting which a claim 
or question is involved in the  judg- 
ment sought to be appealed from. The 
expression "property" is not defined 
in the Code, but having regard to the 
use of the expression “amount” it 
would apparently include money. But 
the property respecting which the 
claim or question arises must be pro- 
perty in addition to or other than the 
subject-matter of the dispute. If in a 
lproposed appeal there is no claim or 
lauestion raised respecting property 
lother than the subject-matter, clause 
Ia) will apply: if there is involved in 











‘the appeal a claim or question respect- - 


ing property of an amount or value not 
ice ee Bs. 20,000 in addition to or 
other than the subject-matter of the 
dispute clause (b) will apply, (see 
Chhitarmal v. M/s. Shah Pannalal 


A. I. R. 


Chandulal) (1965) 2 SCR 751 = (AIR 
1965 SC 1440). 


10. , Keeping the above  princi- 
ples in view, we have no doubt that 
the case of the appellant falls under 
clause (b) of article 133 (1). As would 
appear from the résume of facts given 
earlier, the case of the plaintiffs was 
that the defendants were liable to pav 
rent for being in occupation of the 
school premises. As against that, the 
case of the defendant-appellants was 
that they were entitled to occupy the 
said premises for carrying on the 
school without payment of rent. It is 
manifest that the judgment and decree 
of the High Court as well as 
the trial Court involved a claim or 
question respecting the school pre- 
mises. said premises are admittedly 
of the value of more than rupees 
twenty thousand. The school prem:ses 
were plainly not the subject-matter of 
the dispute because if that had been so, 
the case. would have fallen under: 
clause (a). On the contrary, the pre- 
sent was a case relating to a claim 
respecting property of the value o 
more than rupees twenty thousand. 
The case as such would fall within the 
ambit of clause (b) We may in this 
context refer to a decision of the J na 
cial Committee in the case of Surapati 
Roy v. Ram Narayan Mukherji, 50 Ind 
App 155 = (AIR 1923 PC 88). Ques- 
tion which arose in that case was re- 
garding the validity of a certificate 
granted by the High Court under Sec- 
tion 110 of the Code of Civi! Procedure. 
Though the rent claimed in the suits 
was less than Rs. 10,000 the High Court 
Eranted a centificate of fitness. Objec- 
tion was taken before the Judicial 
Committee regarding the validity of 
the certificate on the ground that the 
subject-matter was of & value of less 
than Rs. 10,000. The objection was re- 
pelled by the Judicial Committee in the 
following words: 

“The subject-matter in dispute re- 
lates to a recurring liability and is in 
respect of a property considerably 
above the appealable value. The certi- 
ficate in the circumstances is quite in 
order." - 


11. Reference has been made 
by Mr. Agarwal to the decision of this 
Court in the case of Bombay Gas Co. 
Ltd. v. Jagan Nath Pandurang (1972) 
3 SCR 929 = (AIR 1972 SC 2356 = 


1974 T. K. Ghosh's Academy v. T. C. 


1973 Lab IC 486) The respondent in 
that case filed applications under the 
Payment of Wages Act claiming over- 
time: wages for the period 1957 to 1958 
and wages for weekly off days for the 
period 1962 to 1963. The appelant filed 
appeal to this Court against the judg- 
ment of the High Court setting aside 
the order of the appellate authority 
holding the claim to be time-barred. 
The appeal was filed on the basis of a 
certificate under article 133 (1) (b). It 
was held that the certificate issued by 
the High Court under article 133 (1) 
(b) was not proper. Question was posed 
in that case that the certificate could 
be granted under the above clause as 
there was a recurring liability which if 
- calculated for subsequent years would 
come to Rs. 20,000 or more. This Court 
was not impressed with the above 
argument. The said case cannot be 
of much assistance to the plaintiff-res- 
pondents because in that case there was 
no claim.or question respecting prno- 
perty of the value of more than Rs. 
20,000. In the present case we have 
both the elements, namely, of a recur- 
ring claim and ofaclaim in respect of 
property of the value of more than 
Rs. 20,000. We, therefore, hold that the 
appeal is maintainable under article 133 
(1) (b) of the Constitution. The appli- 
eation for cancellation of the certifi- 
cate of fitness granted by the High 
Court is dismissed. 


12. Coming to the merits of the 
appeal, we find that till the execution 
of the Deed of Trust on August 13, 
1950, the school in question was treated 
as a proprietary school. This is clear 
from the inspection note dated Decem- 
ber 10, 1947 of the Inspector of Schools. 
According to the inspection note. this 
institution was a proprietary school 
and the proprietors made good any de- 
ficit that accrued in running the school 
efficiently. In the annual statement 
dated January 8, 1950 relating to the 
school which had to be furnished by 
the school authorities to the Board of 
Secondary Education, it was mentioned 
that the proprietors of the school were 
the plaintiff-respondents. It was by 
Deed of Trust dated August 13, 1950 
that the plaintiff-respondents transfer- 
red and assigned to the trustees. pro- 
perty consisting of the funds, furni- 
ture, library and equipment described 
and detailed in the Schedule to the 
Trust Deed. The Trust Deed 
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however, made  'it clear that 
the land  snd' building wherein the 
school was located did not form part of 
the trust property. As the school did 
not own any building of its own and 
was being run in the building belong- 
ing to the plaintiff-respondents, it was 


‘resolved by the trustees that efforts be 


made for acquiring land for the school 
building and for. collecting and deposit- 
ing funds for the construction of the 
building. This is clear from the resolu- 
tions passed in the meetings of the 
trustees held on May 21, 1951 and 
April 20, 1952. 

^: 13. It has been argued on be- 
half of the appellants that no liability 
for payment of rent can be fastened 
upon the defendants and that the High 
Court was in error in holding to the 
contrary. There is, in our opinion, no 
force in this contention. It has been 
proved upon the material on record 
that the Managing Committee has been 
receiving deficit grants from the Gov- 
ernment on the basis of statements 
showing house rent payable by it for 
school building to be Rs. 250 plus Rs. 
37.50 per month. In view of the fact 
that the school receives grant from the 
Government on the representation that 
an amount of Rs. 287.50 has to be paid 
on account of house rent, it hardly lies 
in the mouth of the appellants to assert 
that there is no liability for the pav- 
ment of rent for the school ibuilding. In 
addition to that, we find that the 
Managing Committee in its resolution 
passed in the meeting held on Decem- 
ber 23, 1954 admitted that an amount. 
of Rs. 287.50 was to be paid as rent 
to the proprietors for the school pre- 
mises including the portion in the oc- 
cupation of the headmaster. The fact 
that rent of Rs. 287.50 was agreed to 
be paid for the school building was 
also mentioned in the audit report re- 
lating to the school for the period 
April 1956 to October 1956. 


14. In view of the above mate- 
rial. we find no cogent ground to in- 
terfere with the judgment of the High 
Court maintaining decree for recovery 
of money to the extent of Rs. 3,725/2/- 
in favour of the plaintiff-respondents. 
The appeal consequently fails and is 
dismissed, b circumstances 


ut in the 
without costs. 
Appeal dismissed. 
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AIR 1974 SUPREME COURT 1502 
(V 61 C 274) 
(From: Bomibay)* 
H. R. KHANNA AND P. K. 
GOSWAMI, JJ. 

Vasant Krishnarao Paturkar and 
another Appellants v. D. R. Majram- 
kar and others, Respondents. 

Civil Appeal No. 1227 of 1972, D/- 
8-4-1974. 

Index Note: — (A) States Recrga- 
nisation Act (1956) Ss. 115, 117 — In- 
tegration, absorption, gradation and 
fixation of seniority of officers from 
different areas — Central Government 
has to determine principles governing 
these matters after giving opportunity 
to parties to make representations — 
High Court cannot direct State Govern- 
ment to exercise those powers — 
(X-Ref:— Bombay Re-organisation Act 
(1960), Ss. 81, 83). SCA No. 1354 of 1970 
D/- 9- 12-1971 (Bom.) Reversed. 

(Paras 8, 9) 

Index Note:— (B) Constitution of 
India, Art. 226 — Writ petition iu re- 
presentative character — ned velar od 
to canvass points of view must be 
given to parties affected. 

Brief Note: — (B) In a representa- 
tive writ application by Goverrment 
servants from former Hyderabad State 
prior to the States Reorganisation 
Act, for setting aside the Bombay Gov- 
ernment Resolution regarding grada- 
tion list and promotion orders etc., 
the High Court should not disallow an 
opportunity to the State and to other 
respondents who had not been implea- 
ded to represent their category, to 
canvass their view points against the 
writ petition. SCA No. 1354 of 1970 
D/- 9-12-1971 (Bom.) Reversed. 

(Para 13) 


Cases Referred: Chronological Paras. 


AIR 1974 SC 457 = (1973) 1 SCC 
61 = 1973 Lab IC 84, D. Rajiah 
Raj v. Union of India 8 
AIR 1973 SC 69 = (1972) 2 SCC 
862 = 1974 Lab IC 240, N. 
Subba Rao v. Union of India 8 
AIR 1968 SC 850 = (1968) 2 SCR 
186, Union of India v. P. K. Roy 8 


The Judgment of the Court was 
delivered by 
GOSW. , Ja— This appeal by 
special leave is directed against the 
*G CA No. 1354 of 1970, D/- 9-12- 
1971 — Bom. : 
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A. I. R. 
Pont of the High Court of Bom- 
bay of Sth December, 1971, in Sperial 
Civil Application (S.C.A.) No. 1354 of 
1970 under Article 226 of the Consti- 
tution. The appellants and the first 
nineteen respondents and respondents 
23 to 24 are at present the employees 
in the Agriculture Department of the 
State of Maharashtra following reor- 
CH tion of States on ist November, 
6. 


2. Respondents 1 to 19 were 
the original petitioners in S.C.A.. No. 
1354 of 1970. They were officers from 
the former Hyderabad State prior to 
the States Reorganisation Act, 1955, 
(briefly called the Act). They prayed 
in their said application for a writ to 
set aside the Bombay Government’s 
Resolutions of 17th February, 1958 
and 16th May, 1969 and the  provi-. 
sional gradation list of 27th Septem- 
ber, 1969 and the promotion orders of 
5th and 6th June, 1970 and other con- 
sequential reliefs. They had impleaded 
in the said application five respon- 
dents, the first two being the State of 
Maharashtra and the Director of Agri- 
culture, Maharashtra and the remain- 
ing three respondents were the three 
Agricultural Officers impleaded in a 
representative capacity by leave of the 
High Court under Order 1, Rule 8, 
Civil Procedure Code. These respon- 
dents (Nos. 3 to 5) did not appear to 
contest the application in the Bombay 
High Court and it is alleged that they 
had no interest in the matter and were 
in collusion with the appellants. Even 
the first two respondents, namely, the 
State of Maharashtra and the Director 
of Agriculture, went by default, al- 
though a belated prayer to enter ap- 
pearance had been made through coun- 
sel on behalf of the State of Mahara- 
shtra after commencement of argu- 
ments, on the day of final hearing, 
which was, however, rejected by the 


High Court. The application was then 


disposed of, ex parte, on merits by 
the High Court in favour of the ap- 
plicants. It is not disputed that the 
order of the High Court directly af- 
fects the interests of the present ap- 
pellants, who are Agricultural Officers 
from the Madhya Pradesh region. 


3. From Bombay we may now 
turn to the Nagpur Bench of the said 
High Court. There the appellant No. 1 
and three other Agricultural Officers 
lodged a Special Civil Application No. 


1974 


361 of 1964 impleading the State of 
Maharashtra and 88 other respon- 
dents, including the present  respon- 
dents 1 to 19. Respondents 1 to 19 and 
others contested the application before 
the Nagpur Bench unsuccessfully. The 
Nagpur Bench of the High Court. al- 
lowed the: Writ application by its 
judgment and order dated 6th Decem- 
ber, 1967 and the operative part of the 
same may be quoted: 


“Accordingly, we allow the peti- 
tion and quash the resolution of the 
Government dated 9-9-1960 and com- 
bined seniority list issued by the Gov- 
ernment on 22-8-1962. If the State 
Government wants to alter the basis 
of equation originally fixed on 17-2- 
1958, an opportunity to make repre- 
sentation against the proposed altera- 
tion has to be given to the persons 
likely to be affected. The State Gov- 
ernment will now take an appropriate 
action. The necessary consequence of 
quashing of these two orders is that 
the intermediate order of absorption 
which is necessary step after inter se 
seniority and gradation list can be 
compiled is also to be quashed. Ac- 
cordingly, we quash the order of ab- 
sorption, so far as these petitioners and 
respondents No. 3 to 89 are concerned, 
dated 11-5-1962...... 5 


4. The respondents, who were 
Agricultural Officers from Hyderabad 
region, preferred an appeal against the 
Judgment of the Nagpur Bench being 
No. 1366 of 1968 in this Court. They 
were, however, allowed by this Court 
on 23rd January, 1969, to withdraw 
the same "without prejudice to all 
parties affected to make, representa- 
tions to the Government in accordance 
with Section 115 of the States Reorga- 
nisation Act, 1950". 


5. After the above order of 
this Court, it.is said that many Agri- 
cultural Officers made representations 
to the Government of India under sec- 
tion 115 of the Act. The Government 
of Maharashtra passed a Resolution of 
16th May, 1969, purporting to be an 
order giving new equation of posts in 
‘the Agriculture Department in pursu- 
ance of which a gradation list was 
made on 27th September, 1969. Then 
followed certain consequential orders 
of promotion of 5th and 6th June, 1970. 
This, as already noticed, led. to the 
Special Civil Application No. 1354 of 
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1970 at the instance of respondents 1 
to 19 and the operative part of this 
impugned order of 9th December, 
1971, is in the following terms: 

' For the reasons stated in the ac- 
companying judgment, the Court 
makes absolute with costs the rule 
granted by it on 3-6-70 in terms of the 
prayer (a) of the petition. The Court 
further directs that if Respondent No. 1 
fails to decide the question of equa- 
tion of posts held by the petitioners 
in the former Hyderabad State in ac- 
cordance with law and the observa- 
tions in this Judgment within three 
months from 9-12-71, Respondent 
No. 1 shall equate the posts of Agri- 
cultural Assistant of the former Hyde- 
rabad State in the scale of Rs. 176- 
300 with the posts . of Agricultural 
Officer, Grade I of the former Bom- 
bay State in the scale of. Rs. 210-10- : 
300 and to absorb the petitioners and 
to fix their seniority on that basis with 
E UP from the 1st day of November 

956". 

.6. The appellant and another 
person had also filed Special Civil Ap- 
plication No. 1126 of 1971 in the Nag- 
mur Bench for ing the Resolution 
of the Bombay Government of 16th 
May, 1969, on certain grounds. That 
matter is still pending in the Nagpur 
Bench. The respondents 1 to 19 were 
impleaded as respondents in that ap- 
plication and although they had been 
served, they did not file any return 
when the said application came up for 
hearing at Nagpur on 2nd February, 
1972. The learned Government Advo- 
cate, however, mentioned to the court 
that another petition on the same sub- 
ject had already been decided by the 
Bombay High Court. It is said that 
this was the first time when the ap- 
pellants came to know of the impugn- 
ed judgment and took immediate steps 
in the Bombay High Court to set aside 
the order and for rehearing the writ 
petition, but failed to obtain favour- 
able orders. 

T. The problem is indeed tick- 
lish and sensitive concerning integra- 
tion, absorption, gradation and  fixa- 
tion of appropriate  seniority of the 
Officers throwing by act of the State 
their common let from different areas, 
namely, the former State of Madhya 
Pradesh, former State of Hyderabad 
and the former State of Bombay  al- 
lotted to the new bilingual State of 


. 1504 S.C. [Prs. 7-13] V. K. Paturkar v. D. R. Majramkar 


., Bombay under the. provisions of the 
- States Reorganisation. Act. It is, how- 
ever, clear..that there . is sufficient 
guidelide in. Part X of:the States Re- 
. organisation Act, 1956-as also later in 
` Part. VIH -of ‘the Bombay: Reorganisa- 


‘tion Act 1960 and it is reserved for’ 


the Governmeént of India, advisedly, 
„to be thé final authority in the matter 
of division and integration of services 
among the new States to ensure a fair 
and equitable treatment to all persons 
affected by the reorganisation includ- 


ing proper consideration of any repre- - 


sentation made by concerned persons. 
(See Section 115 and Section 117 of the 
Act andSecs. 81 and 83 of the Bom- 
bay Reorganisation Act, 1960). 


E 8. It is well settled that the 

Central Government under Section 115 
of. ihe Act has to determine the prin- 
ciples governing equation of posts and 
prepare common gradation lists by 
integration of services and in doing so 
to ensure fair and equitable treatment 
to all persons concerned. The Central 
'Government is also required to give 
opportunities to the parties affected 
to make their representations. (See D. 
Rajiah Raj v. Union of India, AIR 1974 
SC 457 = (1973) 1 SCC 61 = (1973 
Lab IC 84); N. Subba Rao v. Union of 
- India, (1972) 2 SCC 862 = (AIR 1973 

‘SC 69 = 1974 Lab IC 240) and Union 

‘ df ‘India v. P. K. Roy, (1968) 2 SOR 
"186 = (AIR 1968 SC 850). 


9. The High Court cannot 
clothe upon itself the authority for 
performing the functions which are 

|specifically and expressly intended to 
be the obligation and duty of the Cen- 
tral Government under the Aot. The 
" [High. Court is, therefore, not right in 
two matters, namely, in directing the 
State Government to do that which 
‘lunder the provisions of the Act is 





within the domain of the Central Gov-. 


ernment and secondly in fixing a time 
limit for action and, if the same is 
exceeded, directing an automatic en- 
titlement to the second relief as to 
equation, absorption and fixation of 
seniority as prayed for by respondents 
1 to 19. This view of the High Court 
is clearly erroneous in view of the 
provisions of the Act. 


10. That, however, does not 
‘dispose of this matter. Mr. Phadke, 
learned counsel for the appellants, 
raises several questions before us. 


ALR. 


Firstly, that the Division Bench of the 
High Court could not sit in eal 
against the Division Bench decision of., 
thé Nagpur Bench which is binding-ori 
the respondents, 1 to 19. Secondly, 
that. there is clear violation of the 
principles of natural justice in 
disposing of the writ petition by 
the High Court, ex parte, and 
in not reviewing its order when suf- 
ficient cause was shown by the appel- 
lants herein. Thirdly, that the High 
Court should not have allowed the ap- 
plication under Order 1, Rule 8, Civil 
Procedure Code, and should have in- 
sisted upon personal service of the rule 
nisi on the affected petitioners in. a 


` service matter of such implications. 


11. Mr. “Bhandare, . learned 
counsel for the State of. Maharashtra, 


. also, inter alia, took the poimt that the 


Central Government was a necessary . 
party and the petition should , have 
been dismissed by the High Court for 
non-joinder of that Government. 


12. It is not necessary for usto 


go into these questions in view of the 


High Court's order of December 24, 
1971, in Civil Application No. 3261. of 
1971, of the State of Maharashtra and 
the Director of Agriculture praying 
for permission to file an affidavit in 
reply to the writ petition and for con- 
testing the petition on merits. The 
High Court observed "we are satisfi- 
ed.on reading these  affidavits that 
there was sufficient cause for rehear- 
ing the Special Civil Application", but 
on perusal of the affidavit in reply 
and hearing counsel for the State re- 
jected the said petition. The High 
Court also dismissed the petitioners’ 
application for rehearing the writ ap- 
plication. 





as well as to the State to canvass their 
respective points of view before it 
against the writ application, particular- 
ly so when the matter had been heard 
in a representative writ application 


cause of rehearing".. Without, there- 
fore, going into the various points 
raised before us, we set aside the im-: 


:pugned. judgment and order 


pon 


Nu c 
of. the 
Bonibay -High Court of. 9th December, 


“1971 and direct restoration of the Spe- 
cial Civil Application No. 1354 of 1970- 


to"its file for disposal of the same in 
accordance with law after giving  op- 
portunity to all the parties concerned. 
We further direct that respondents 1 
to 19 shall take steps in the High Court 
to implead the Central Government as 
well as the present appellants and all 
other officers affected by the orders 
sought to be quashed in the Special 
Civil Application No. 1354 of 1970. 
14. The appeal is allowed on 
the terms indicated above, There will 
be no order as to costs in this appeal. 


Appeal allowed. 
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(From: Madras) 

A. N. RAY, C. J, H. R. KHANNA, 
K. K. MATHEW, A. ALAGIRI- 
SWAMI AND P. N. BHAGWATI, JJ. 

Civil Appeals Nos. 2547-2540 
(NCT) of 1969. s 

State of Tamil Nadu, etc., Appel- 
lants v. Sitalakshmi Mills etc., Respon- 
dents. 

Civil Appeal No. 105 of 1970. _ 

. State of Tamil Nadu etc, Appel- 
Jants v. London Rubber Co. (India) 
Ltd. and others, Respondents. : 

Civil Appeal No. 106 of 1970. 

State of Tamil Nadu etc., Appel- 
lants v. Muller & Phillips Private Ltd. 
and others, Respondents. 

Civil Appeals Nos. 2547-2549 
(NCT) of 1969 and 105 and 106 of 1970, 
D/- 21-12-1973. 

Index Note:— (A) Central Sales 
Tax Act (1956), S. 8 (2). (b) — Validity 
— Not violative of Art. 201 of the 
Constitution. — Tax ai higher rate — 
Object of. (X-Ref:— Constitution of 
India, Axt. 301). 

Brief Note:— (A) The main reason 
for enacting Section 8 (2) (b) was tc 
canalize inter-State trade through re- 
gistered dealers, over whom the ap- 
propriate Government has control and 
thus to prevent evasion of tax. It was 
to discourage inter-State sale to an 
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State.of T. N. v. Sitalakshmi, Mills 


S. C..1900^— 
unregistered dealer ` that -Parliament , 

provided a'high rate of tax, namely 10 
per cent.. But even. that. might not : 


serve ‘the purposé 1f the rate applica-- . 


ble to intra-State -sales of. such goods 


was more than 10 per’ cent. The- rate . 


of 10 per cent would then be favour- 
able and they would be at an advan- 
tage compared to local consumers. It ' 
is because of this that Parliament pro- 
vided as a matter of legislative policy 
that the rate of tax shall be 10 per 
cent or the rate applicable to intra- 
State sales whichever is higher. If 
prevention of evasion of tax is a mea- 
sure in the public interest, there car 
be no doubt that Parliament is compe- 
tent to make a provision«for that pur- 
pose under Articie 302, even if the 
provision would impose restrictions 
on the inter-State trade or commerce. 
Even if it be assumed that the tax at 
the higher rate places restrictions on 
the freedom of trade ^ and commerce 
throughout the territory of India as 
the Parliament is competent to impose 
restrictions on that freedom in the 
public interest and as the imposition 
of a tax is normally to be presumed 
in the public interest, it cannot be held 
to be bad for the reason that it viola- 
tes Article 301. Judgment of Madras , 
High Court Reversed. Case law refer- 
red. (Paras 9, 10, 11) * 


Index Note:— (B) Central Sales 


' Tax Act (1956), S. 8 (2) (b) — Validity 


— Not violative of Art. 303 (1) of the 
Constitution. (X-Ref: Constitution of 
India Art. 303 (1)). 


Brief Note:—- (B) Section 8 (2) (b) 
does not violate Art. 303 (1), of the 
Constitution in that there wil! be vary- 
ing rates of tax on inter-State sales in 
different States depending upon their 
rates of sales tax for intra-State sales 
and that that will lead to the imposi- 
tion of dissimilar tax on the sale of 
same or similar ` commodities. The: 
existence of different rates of tax on 


-the sale of the same or similar com- 


modity in different States by itself 
would not be discriminatory as the 
flow of trade does not necessarily de- 
pend upon the rates of sales tax: it 
depends upon a variety of factors such 
as the source of supply, place of con- 
sumption, existence of trade channels, 
the rates of freight, trading facilities, 
availability of efficient transport and 
other facilities for carrying on the 


'trade. Judgment of Madras High Court 


~ 
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' Reversed; AIR 1969 SC 147, Relied on. 
a (Para 12, 13) 


The Judgment of the Court was 


t 


: delivered by rr i 


mom 


MATHEW, J.:— ^ Before the High 
Court of. Madras, the" respondents : 


, Claimed that they were not liable to 


V: Joint Commercial Tax Officer, 


.be taxed åt the higher rate prescribed 


in Section,8 (2) (b) of the Central Sales 
Tax Act, 1956 (hereinafter called the 
Act) on the turnover of their sales in 
the course of inter-State trade to Gov- 


.trnment or unregistered dealers even 


though they had not obtained 'C' or 


"'"D' forms, as the case may be, for the 


T€&SOTX that Section 8 (2) (b) is viola- 
tive of Articles 301 and 303 (1) of the 
Constitution and was, therefore, pad. 
The High Court accepted the claims 
by a common judgment. These ap- 
peals are preferred egainst the judg- 
ment on the basis of certificates gran- 
ted by the High Court and they raise 
thé common question, namely, whe- 
ther Section 8 (2) (b) of the Act is bad 
for the reason that the provisions 
‘thereof offend Articles 301 and 303 (1) 
ofthe Constitution. - 


-.,2.° In Larsen and Toubro a 
9 
^ STC 150 = (AIR 1968 Mad 407), the 
Hn Court of Madras held that sub- 
sections (2), (2A) and (5) of Section 8 
of the Act were bad for the reason 
that they violated the provisions of 
Articles 301 and 303 (1) of the Consti- 
tution. This was on the basis that the 
different rates of tax and exemptiens 
in the sales tax law of the various 5ta- 
tes placed an gar Ne burden on the 


''sale,of same or similar goods which 


impeded their free flow and  move- 
ment in inter-State trade and com- 
merce. In the appeal preferred from 
"the decision, this Court set aside the 
“decision of the High Court (see State 


. of Madras v. N. K. Nataraja Mudaliar, 


(1968) 3 SCR 829 — (AIR 1969 SC 
147)). The question whether Sec. 8 
(2) (b) is violative of the provisions of 
Article 301 or 303 (1) was not speci- 
ficallyconsidered in either the majo- 
rity iudgment delivered by Shah J. or 
in the concurring judgment of Bacha- 
wat, J. Hegde, J., however, made cer- 
-tain observations in his judgment that 
Section 8 (2) (b) was enacted to check 
. evasion of sales tax and the restriction 
imposed by it' was in the public in- 
terest. : 


/ 


7 


.Of the Constitution was one 


A.LR.. 


3. Sales tax has been one of : 
the most important sources of revenue 
for the States. The framers of the Con- 


stitution realised that this power of :. 


taxation was being exercised by the . 
States in a manner prejudicial to the .,. 
free’ flow of trade and commerce 
throughout the country as each State. 
relying upon some ingredient of sale 
which had a territorial nexus, levied 
the tax which led to multiple taxation 
of inter-State sales. This multiple taxa- 
tion. increased the burden on the con- 
suming public. The Constitution- 
makers, therefore, while retaining 
sales tax as a source of revenue fo: 
the States, imposed restrictions on the 
taxing power of the States. Article 286 
of the 
articles enacted for that purpose. As 
framed the article sought to put -rest- 
raints upon the legislative power of 
the States; but the language m which 
the article and particularly the Ex- 
planation was couched, instead of 
clarifying the intention of the Consti- 
tuent Assembly, only darkened it. The 
scope of Article 286 was considered 
this Court in the State of Bombay 
y. United Motors (India) Ltd, 1953 
SCR 1069 = (AIR 1953 SC 252) in an 
appeal to this Court in which the vali- ' 
dity of the provisions of the Bombay 
Sales Tex Act, 1952, was challenged. 
The majority of the Judges who heard 
the appeal held that Article 286 (1) (a) 
prohibited taxation of sales or pur- 
chases involving inter-State , elements 
by all States except the State in which 
the goods were actually delivered for 
the purpose of consumption , therein 
and that the effect of the Explanation 
thereto was to convert inter-State 
transactions into intra-State transac- 
tions and to remove them om the 
operation of Cl. 2. This interpretation 
of Art. 286 was not accepted. by a 
larger Bench of this Court which heard 
and decided the Bengal Immumity Co. 
Ltd. v. The State of Bihar, (1955) : 
SCR 603 = (AIR 1955 SC 661) Tha 
case held that the bans imposed ‘a 
Article 286 of the Constitution on the 
taxing powers of the States were in- 
dependent and separate and each one 
of them had to be got over before a 
State legislature could impose tax on 
transactions of sale or purchase of 
goods. The. case further held.that the 


Explanation to Article 286 (1) (a) de- 
termined by the legal fiction created 
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therein the situs of the sale in the case 
of- transactions coming within that 
category and that once it is determin- 
ed by the application of the Explana- 
tion that a transaction is outside the 
- State, it followed that the State, with 


reference to which the transaction can . 


thus be predicated to be outside it, can 
never taxthe transaction. The Consti- 
tution was thereafter amended, Ex- 
planation 1 of Article 286 was deleted 
and clauses (2) and (3) thereto were 
altered by the amendment. Simultane- 
ously, item 92-A was incorporated in 
List I of the Seventh Schedule au- 
thorising Parliament to legislate 
levying tax on the sale or purchase of 
goods other than newspapers, where 
such sale or purchase took place in the 
course of inter-State trade or  com- 
merce and item 54 of List IL was 
amended to exclude taxation of inter- 
State sales from the competence of 
the State legislatures. Article 269, 
clause 1 (g) was also amended by cl.3 
to that article and after the amend- 
ment it reads; ] 


"Parliament may by law formu- 
late principles for determining when 
a sale or purchase of goods takes place 
in the course of inter-State trade or 
commerce." 


4. The effect of these amend- 
ments made by the Constitution (Sixth 
Amendment) Act, 1956, was to invest 
the Parliament with exclusive autho- 
rity to enact laws imposing tax on sale 
or purchase of goods where such sale 
or purchase takes place in the course 
of inter-State trade or commerce, and 
the tax collected by the States was to 
be assigned in the manner provided by 
clause (2) of Artiele 269 to the State 
within which the tax was leviable. 


' B. In exercise of authority con- 
ferred upon the Parliament by Arti- 
cle 286 and Article 269, clause 3, the 
Parlament enacted the Central Sales 
Tax Act (74 of 1956). By Chapter 3 of 


the Act, detailed provisions were made. 


for imposing liability to pay tax on 
inter-State sales, for registration of 
dealers, fixing rates of tax and for 
levy and collection of tax and for im- 
posing penalties for breach ^of the 
provisions of the Act relating to levy 
and collection of inter-State sales tax. 
By Section 5, every dealer was made 
liable to pay tex on aH sales effect- 


ed by him in the course of inter-State . 


for. 


trade or commerce. The material part 
of Section 8 provides: ` 

“8 (1) Every dealer, who fna the 
course of inter-State trade or eom- 
merce— 

(a) sells to the Government any 
goods; or . : 

(b) sells to a registered dealer 
other than the Government goods of 
the description referred to in sub-sec- 
tion (3) 
shall be liable to pay tax under this ` 
Act, which shall be three per cert o? 
his turnover. : 

(2) The tax payable by.any dealer 
on his turnover in so far as the turn- 
over or any part thereof relates to the 
sale of goods in the course of inter- 
State trade or commerce rot falling 
within sub-section (1)— . 

(a) in the case of declared goods, 
shall be calculated at the rate appli- 
cable to the sale or purchase of such 
gonds inside the appropriate State; 


(b) in the case of goods other than 
declared goods, shall be calculated at 
the rate of ten per cent or at the rate 
applicable to the sale or purchase. o: 
such goods inside the appropriate 
State, whichever is higher, . 
and for the punpose of making any 
such calculation any such dealer shall 
be deemed to be a dealer liable to pay 
tax under the sales tax law of the ap- 
propriate State, notwithstanding tha: 
he in fact, may not be so liable under 
that law." 


6. Thus, the transactions in 
goods which were made subject to tax 
in the course of inter-State trade or 
commerce fall into three broad clauses: 
(1) transactions falling within S. 8 (1) 
ie. all sales to Government and sales 
to a registered dealer other tban the 
Government, of goods referred to in 
sub-section (3) of Section 8; (2) Trans- 
actions falling within Section 8 (2) (8) 
ie. sales in respect of declared goods; 
and (3) transactions falling within Sec- 
tion 8 (2) (b) ie. sales (not falling 
within (1)) in respect of goods other 
than declared goods.  Seles of goods 
in category (1) were declared exigible : 
to a tax of 3 per cent on the turnover. 
On sales of declared goods, tax was to 
be calculated at the rate applicable to 
the sale or purchase of such goods in- 
side the appropriate State. On turn- 
over of sale of goods not falling within 
categories (1) and (2), the rate- was tén 


` 
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per cent or the rate applicable to the 
sale or purchase of such goods inside 
ihe appropriate State, whichever was 
igher. 
Article 301 provides: : 
. "Subject to the other provisions 
of this Part (Part XIII), trade, com- 
merce andintercourse throughout the 
territory of India shall be free”. 


The freedom of trade so declared is. 


against the imposition of barriers or 
_obstructions within. the State as well 
as inter-State: all restrictions which 
directly and immediately "affect the 
movement of trade are declared by 
Article 301 to be. ineffective. In other 
words, . Article 301 imposes a gene- 
ral limitation on all legislative power 
‘n: order to secure that trade, com- 
merce and intercourse in the territory 
of India shall be free. That general 
limitation is relaxed in favour of Par- 
liament by Article 302 which. provides: 
‘Parliament may by law impose 
such restrictions.on the freedom of 
trade, commerce or intercourse  be- 
tween oné State and another or within 
any part of the territory of India as 
may be required in the public interest." 
In Atiabari Tea Co. Ltd. v. The State 
-of Assam, (1961) 1 SCR 809 = (AIR 
1961 SC 232) ‘Gajendragadkar, J. 
Speaking for himself,  Wanchoo and 
Das Gupta, JJ., observed : 
Stews we think it would be rea- 
sonable and proper to hold that res- 
trictions, freedom from which is guar- 
anteed by Article 301, would be such 
` restrictions as directly and immediate- 
ly restrict pr impede the free flow or 
movement of trade.” 


` 


T. In Automobile Transport 
(Rajasthan) Ltd. v. The State of Rajas- 
` than, 1963 Supp 2SCR 435 = (1963-1 
SCR 491 = AIR 1962 SC 1406) the 
Court practically agreed with the 
view of the majority in Atiabari Tea 
Co. Ltd.’s case (1961) 1 SCR 809 = 
- (AIR 1961 SC 232) but added a clarifi- 
cation that a regulatory measure Or a 
measure imposing a compensatory tax 
for the using of trading facilities would 
not.come within the purview of res- 
` trictions contemplated by Article 301. 
' Normally, a tax on sale,of goods does 
not’ directly interfere with the free 
flow or movement of trade. But a tax 
can be such that because of its rate or 
other features, it might operate to 
impede the free movement of goods. 
The majority judgment delivered by . 


Shah, J.’ in (1968) 3 SCR “829 = (AIR 
"1969 SC 147)-p¥oceeds on the basis 
>that tax under the Central Sales Tax 
Act is in its essence a tax which en- 
cumbers movement of trade and com- 
merce, but the tax imposed in the case 
.in' question was saved by the 
provisions of Part | XIII. The Court 
then said that the  exércise of the 


power ‘to tax would normally be pre-. 


A.L R. 


other ` 


sumed to be in the public interest and | 


as Parliament is. competent under Arti- 
cle 302 to impose restrictions on thé 
freedom of trade, commerce, and inter- 
course between one State and another 
or within any part of the territory of 
India as may be required in the public 
interest, the tax was saved. 


8. Bachawat, J. in his 


cle 301, logically, a tax on inter-State 


judg- ` 
ment in the case said that if a tax on ` 
.intra-State sales does not offend Arti- 


sales also cannot do so, that a tax does 


not operate directly or immediately on 
the free flow of trade or the free 
.movement or transport of goods from 
one part of the country to the other, 
that the tax is on the sale, and that 
the movement is incidental and a con- 
sequence of the sale. He observed fur- 
ther that even assuming that the Cen- 
tral Sales Tax is within the mischief 
of Article 301, it is certainly a: law 
made by Parliament in the public inte- 
rest and is saved by Article 302.: 


9. As already stated, Section 8 
(2) (b) deals with sale of goods other 


than declared goods and it is confined] ' 


to inter-State sale of goods tio persons 
-other than registered dealers or Gov- 
ernments. The rate of tax prescribed 


is ten per cent or the rate of tax im-| 


posed on sale or purchase of goods 
inside the appropriate State, which- 
ever is higher. The report of the Taxa- 
tion Inquiry Committee would  indi- 
cate that the main reason: for enacting 
the provision was. to canalize  inter- 
State tnade through registered dealers. 
over whom the appropriate  Govern- 
ment has a great deal of control and 
thus to prevent evasion. of tax: 
"Where transactions take place be- 
tween registered dealers in one State 
and unregistered dealers or consumers 


in another, this low rate of levy will - 


not he suitable, as it is likely to en- 
courage avoidance of tax on more or 
less the same scale as the present pro- 
visions of Article 286 have done. If 
this is to be prevented, it is necessary. 


- 
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that transactions of this type. should 
be taxable at the same. rates. which ex- 
porting States impose on similar trans- 
actions within their own territories- 
The unregistered dealers and  consu- 
mers in the importing State will then 
find themselves unable to secure any 
advantage over the consumers of 
locally purchased articles; nor of 
course will they, under this system 
be able to escape the taxation altoge- 
‘ther, as many of them do at present” 
(See Report of the Taxation Enquiry 
Commission, 1953-54. Vol. 3, p. 57). 
In other words, it was to discourage 
inter-State sale to unregistered dea- 
lers that Parliament provided a high 
rate of tax, namely 10 per cent. But 
even that might not serve the purpose 
if the rate applicable to intra-State 
sales of such goods was more than:10 
per cent. The rate of 10 per cent would 
then be favourable and they would be 
at an advantage compared to local 
consumers. It is because of this that 
Parliament provided, as a matter of 
legislative policy that the rate of tax 
shall be 10 per cent or the rate appli- 
cable to intra-State sales whichever is 
higher. 

10. If prevention of evasion of 
tax is a measure in the public interest, 
there can be no doubt that Parliament 
is competent to make a- provision for 
that purpose under Article 302, even 


if the provision would impose restric- 


tions on the inter-State trade or com- 
merce. ; 


11. But quite apart from this, 
the majority judgment in (1968) 3 
SCR 829 = (AIR 1969 SC’ 147) has 
categorically stated that "the exercise 
of the power to tax may normally be 
presumed to be in the public interest". 
We do not think it necessary to go 
into the question whether it is open 
to the Court to conduct 
whether the levy of a tax is the im- 
position of a restriction on the free- 
dom of trade and commerce in the 
public interest. It cannot be presumed, 
because the rate of tax was 10 per cent 
at the material time on this class of 
transaction or ‘the rate fixed by the 
appropriate State in respect of intra- 
State sales, whichever was higher, the 
imposition of this rate was not in the 
public interest. Therefore, in any view 
of the matter, Parliament was compe- 
tent to enact Section 8 (2) (b) of the 
Act. In other words, even if it be as- 


an enquiry | 


sumed that the tax at the higher rate 
imposed under Section 8 (2) (b) places 
restrictions on the freedom of trade 
and commerce throughout the  terri- 
tory of India, as Parliament is compe- 
tent to impose restrictions on that 
freedom in the public interest and as 
the imposition of a tax is normally to 
be presumed in the public interest, we 
see no reason to hold that Section 8 
(2) (b) is bad for the reason that it 
violates Article 301. 


12. Ás regards the contention 
that Section 8 (2) (b) is violative of 
Article 303 (1) in that there will be 
varying rates of tax on  inter-State 
sales in different States depending up- 
on their rates of sales tax for intra- 
State sales and that that will lead to 
the imposition of dissimilar tax on the 
sale of same or similar commodities, it 
is enough to. state that this question 
has been considered by this Court in 
(1968) 3 SCR 829 — (AIR 1969 SC 147) 
and the Court has rejected the conten- 
tion. The Court said that the  exis- 





“tence of different rates of tax on’ the 


sale of the same or similar commodity 
in different States by itself would not 
be discriminatory as the flow of trade 
does not necessarily depend upon the 
rates of sales tax; it depends, accord- 
ing to the Court, upon a variety of 
factors such as the source of supply. 
place of consumption, existence of 
trade channels, the rates of freight. 
trading facilities, availability of effi- 
cient transport and other. facilities for 
carrying on the trade. The Court re- 
ferred to the observations of Isaacs, J. 
in King v. Barger, (1908).6 CLR 41 at 
p. 108 and said: ` 


Ta. The Central sales tax though 
levied for and collected in the name 
of the Central Government is a part 
of the sales tax levy imposed for the 
benefit of the States. By leaving it to 
the States to levy sales tax in respect 
of a commodity on intra-State trans- . 
actions no discrimination is practised; 
and by authorising the State from 
which the movement of goods com- 
mences to levy on transactions of sale 
Central sales tax, at rates prevailing 
in the State, subject to the limitation 
already set out, in our judgment, no 
discrimination càn be deemed to be 
practised." 


13. We think there is no merit 
in the contention that Section 8 (2) (b) 
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pt the Act offends the provision of 
Article 303 (1). 

14. We, therefore, set aside the 
decision of the High Court and hold 
that Section 8 (2) (b) does not offend 
Articles 301 and 303 (1) and is valid. 


15. Civil Appeals. Nos. 2547- 
2549 of 1969 are allowed with costs. 


.16. In Civil Appeals Nos. 105- 
106 of 1970, the respondents submit- 
ted that they have raised other con- 
ientions before the High Count and 
that those contentions were not consi- 
dered by the High Court and will have 
now to be considered by it. We allow 
these appeals with costs and remit the 
' eases to the High Court for considera- 
tion of the other questions raised. 


we Appeals allowed. 
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Index Note:— (A) Constitution of 
India, Art. 286 (1) (b)—Sale in the 
course of import — What constitutes 
(X-Ref: — Central Sales Tax Act 
(1956), S. 5 (2)). 


The petitioner wes an importer 
‘and a dealer in non-ferrous metals 
' like zinc, lead, copper, tin, etc. and was 
on the approved listof registered sup- 
pliers to the Directorate General of 
Supplies and Disposals. Licences were 
issued to the petitioner by the Chief 
Controller of Imports . and Exports 
on the basis of Import Recommenda- 
tion Certificates issued by the DGS & 
D or other authorities like the State 
Trading Corporation for supplies 
against contracts placed by the the DGS 
& D. : 


m 


BR/BR/A246/74/DHZ 


 ' and their supply to the 


A. LR. 


Held that for effecting sales, made 
by the petitioner as principal to the 
DGS & D the petitioner had to pur- 
Chase goods from foreign sellers and 
it was these purchases from the foreign 
sellers which occasioned the  move- 
ment of goods in the course of import. 
No movement of goods in the course 
of import took place in pursuance to 
the contracts of sale made by the peti- 
tioner with the DGS & D. The peti- 
tioner’s sales to DGS & D were dis- 
tinct and separate from his purchases 
from foreign sellers. The purchases of ' 
the goods and import of the goods in 
pursuance to the contracts of pur- 
chases were, no doubt, for sale to the 
DGS & D. But it would not follow 
that the sales or contracts of sales to 
DGS & D occasioned the movement 
of,the goods into this country. There 
was no privity of contract between 
DGS & D and the foreign sellers. 
There wes no obligation under the 
contracts on the part of the DGS & 
D to procure import licences for the 
petitioner. And, it was the obligation 
of the petitioner to obtain the import 
licence: sab eee gate even if the con- 
tracts envisaged the import of goods 
DGS & D 
from out of the goods imported, it did 
not follow that the movement of the 
goods in the course of import was oc- 
casioned by the contracts of sale by 
the petitioner with DGS & D. AIR 
1971 SC 870, Rel. on. (Paras 14, 16) 


The Judgment of the Court was 


' delivered by 


MATHEW, J.:— ‘These are peti- 
tions filed under Article 32 of the Con- 
stitution praying for issue of appro- 
priate: direction or order for the en- 


-forcement of the fundamental right of 


the petitioners under Article 31 a of 
the Constitution.  . 


2° The question raised in the 
two petitions is the same: we propose 
to deal with Writ Petition No. 39 of 
1969 and our decision there will govern 
and dispose of Writ Petition No. 92 of 
1969. - : 


3. The petitioner is a company 
incorporated under the Com- 
panies Act, 1913. It has its registered 
office in Caleutta and a branch office 


.8t Binani House, Khundi Katra, Mirza- 


pur; U. P. The petitioner is an impor- 
ter and a dealer in non-ferrous metals 
like zinc, lead, copper, tin, etc. and is 


1974 
on the approved list of registered sup- 
pliers to the Directorate General ' of 
Supplies and Disposals, hereinafter re- 
ferred to as DGS & D. It is also a re- 
gistered dealer in the State of West 
Bengal under the Bengal Finance Act, 
1941 and the Central Sales Tax Act, 
‘1956. The petitioner used to procure 
non-ferrous metals from various coun- 
tries and also from within the coun- 
iry for fulfilling its contracts with the 
Government of India through the DGS 
& D. The import of non-ferrous metals 
was under Open General Licence till 
June 30, 1957. Thereafter, a licensing 
System was introduced by the Gov- 
ernment of India and the established 
traders including the petitioner were 
asked to get their quotes fixed on the 
. basis of their past imports. On April 
2, 1958, the Government of India pro- 
mulgated the Non-ferrous Metals Con- 
trol Order, 1958 under the Essential 
Commodities Act, 1951 by virtue of 
which free sale of copper was banned. 
Any import of copper by the establish- 
ed licence holders was to be distribu- 
ted. under the directions of the Con- 
troller of Non-ferrous Metals. Under 
the Non-ferrous Metals Control Order, 
1958, and also under the Import Trade 
Regulations, the.established importers 
were not free to sell the metals im- 
ported by them against their quota 
licences even to the DGS & D. The 
petitioner, in order to effect supplies 
to the DGS & D had to obtain addi- 
tional import licence. Under the Im- 
port Trade Control Policy, the  esta- 
blished importers including the peti- 


tioner obtained quota licences for im- 


port of non-ferrous metals for the 
licensing period upto April, 1964- 
March, 1965, but the imports men- 
tioned here were to be distributed only 
under the directions of the Controller 
of Non-ferrous Metals or the Import 
Trade Control Authority. On Septem- 
ber 14, 1965, the Government of India 
promulgated the Scarce Industrial 
Materials Control Order, 1965, under 
the Defence of India Rules. Stocks of 
non-ferrous metals including incoming 
imports were thus frozen. The  Non- 
ferrous Metals Control Order, 1958, 
"as repealed. The Scarce Industrial 


Materials Control Order, 1965 was also 
repealed on June 6, 1966. The Govern- 


ment of India, in placing orders with 
the petitioner used to grant import 
licences in terms of the contract. The 


Binani Bros. v. Union of India (Mathew J.) 


[Pr. 3 S. C. 1511 


petitioner had been importing and sup- 
plying non-ferrous metais to  respon- 
dents 1, 2 and 3 during the last 19 
years. Respondent No. 2 had agreed to 
pay and was paying the Central S 
Tax and/or West Bengal Sales 
whichever was applicable to the 
tioner in terms of the contract. In 1966, 
this Court held in K. G. Khosla and 
Co. v. Deputy Commr. of Commercial 
Taxes, (1966) 3.SCR 352 = (AIR 1966 
SC 1216), hereinafter referred to as 
the Khosla Case, that the sale by 
Kibosla & Co. to DGS & D in India of 
axie-box bodies manufactured in Bel- 
gium by their principal occasioned the 
movement of goods in course of im- 
port and sales tax was not exigible on 
the transaction in view of Section & 
(2) of the Central Sales Tax Act, 1956. 
On the basis of this judgment, respon- 
dent No. 2 issued an order (Annexure 
P-1) to all the authorities concerned 
including respondent No. 4, namely, 
the Pay and Accounts Officer, Minis- 
iry of Works, Housing and Supply, 
directing that sales tax should not be 
allowed in respect of supply of stores 
which has been specifically imported 
against licences issued by the Chief 
Controller of Imports and Exports on 
the basis of Import Recommendation 
Certificates issued by the DGS & D 
or other authorities like the State 
Trading Corporation for supplies 
against contracts placed by the DGS 
& D. The Pay and Accounts Officer, 
acting on Annexure P-1 deducted the 


. amounts of sales tax paid by the res- 


pondents under all the old contracts 
from the current bills which were sub- 
mitted by the petitioner to him. Res- 
pondent No. 4 actually deducted a 
sum of Rs. 60,780/- from the. bills 
which were pending paymeni and also 
threatened to recover Rs. 2,35,130.01 
being the amount paid by respondent 
No. 2 as sales tax in cespect of con- 
iracts which had already been exe- 
cuted. The: assessments on the peti- 
tioner upto the year ending October 
27, 1962, were completed prior to the 
date of judgment in Khosla case, (1966) 
3 SCR 352 = (AIR 1966 SC 1216) and 
the issue of the order at  Annexure 
P-1. The petitioner, when i* came to 
know of Annexure P-1 order, approa- 
ched the sales tax authorities in West 
Bengal and filed revised sermms in the 
pending assessments and ciaimed re- 
fund of taxes paid un the sales, treat- 
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ing the sales as having been made im 
the course.of import oh the basis of 
the judgment in Khosla case. (1966) 3 
. SCR 352 œ (AIR 1966 SC 1216). The 

West Bengal sales tax authorities took 
the view that there were two sales in- 


volved in the transactions in question, - 


namely, sale to ihe petitioner by the 
foreign sellers and sale by the  peti- 
tioner to the DGS & D, that there was 
no privity of contract between the 
DGS & D and the foreign sellers that 
the petitioner, under the import li- 
cences granted to it, was entitled to 
import the goods from any person or 
country and that the import licences 
issued as against the contracts with. 
the DGS & D imposed no obligation 


on the petitioner to supply the goods’ 
"to the DGS & D.after they had been: 


. imported. They, therefore, held that 
tax was exigible on the sales by the 
petitioner to the DGS & D. 

4. The questions. which arise 
for consideration are, whether, on the 
basis of Annexure P-1 Order, respon- 
dent No. 4 was entitled to deduct 
Rs. 60,780/- from the, amount due to 
the petitioner in respect of pending 
bills and whether the claim of the res- 
pondents to recover a further sum of 
Rs. 2,35,130.01 from the petitioner is 

justified. - 
s 5. It was contended on behalf 
of the petitioner that the transactions 
in question, namely, the sales which 


the petitioner made to DGS & D were 


not the sales which  occasioned the 


movement of the goods in the course: 


of import and as those sales were 
separate and distinct from the  con- 
tracts of purchase made by the peti- 
tioners with the foreign sellers which 
alone: occasioned ‘the movement of 
goods in the course of. import, tax was 
exigible upon the transactions of sale 
by the petitioner to DGS & D and, 
therefore, the decision in Khosla case. 
(1966) 3 SCR 352 = (AIR 1966 SC 


1216) has no application to facts here. 


6. Article 286 (1) (b) provides: 
“986. (1) No law of a State’ shall 
impose, or authorise the imposition of, 
^a tax on the sale or purchase of goods 
where such sale or  purchase-takes 
place— f A ‘ 
` (b) in the course of import of the 
"goods into, or export of the goods out 
of, the territory of India.” . 


7. In State of Travancore-Co- : 


chin v. The Bombay Co. Ltd., 1952 SCR 


1112 — (AIR 1952 SC 366), Patanjal 
Sastri C. J. said that a sale by export. 
involves a series of integrated activi- 
ties commencing from'the agreement 
of sale with a foreign buyer and end- . 
ing with the delivery of the goods to 
acommon carrier for transport outof 
the country by land or sea and that.such 
a sale cannot be dissociated from the 
export without which it canmot be ef- 
fectuated, and the sale and resultant 
export form parts of a single transac- 
tion. Of these two integrated activities 
which together constitute an export 
sale, whichever first occurs can well 


‘be regarded as taking plaee in the 


course of the other. ` 


8. In State of Travancore-Co- 
chin v. Shanmugha Vilas Cashew Nut 
Factory, 1954 SCR 53 at p. 63 = (AIR . 
1953 SC 333), it was observed by the 
same learned Chief Justice that . the 
phrase ‘integrated activities’ was used 
in the previous decision to denote that 
‘such a sale’ (ie. a sale which occasions 
the export) ‘cannot be dissociated 
from the export without which it can- 


not be effectuated, and the sale and 


the resultant export form parts of a 
single transaction’ and that it is in 
that sense that the two activities — 
the sale and -the export—were said to 
be integrated. 2. 
9. There was no definition of 
the expression ‘in the course of im- 
port’ before the. Sixth Amendment of 
the Constitution. By that Amendment, 
Parliament was given power to  for- 
mulate the principles for. construing . 
the expression. And, in Section 5 (2) 
of the Central Sales Tax Act, . 1956, 
Parliament has given a legislative 
meaning to the expression: . i : 


"5 (2) A sale or. purchase of goods 
shall be deemed to take place in the 
course of the import of the goods into 
the territory of India only if the sale 
or purchase either occasions such - im- 
port or is effected by a transfer of 
documents of title to the goods before 
the goods have crossed. the customs 
frontiers of India.” : 

10. - In Ben Gorm Nigiri Plan- 
tations,Co v. Sales Tax Officer, (1964) ` 
7 SCR 706 = (AIR 1964 SC 1752), the 
question was whether the sales of the 
tea chests at auctions held at Fort Co- 
chin were exempt from levy of~sales 
tax by virtue of Article 286 (1) (b). The 
mature of the transaction was as fol- 


- 


‘inextricably connected with the 


H 
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lows: A manufacturer obtains from the 
Tea Board allotment of export quota; 
the manufacturer then puts the tea in 
chests which are sold in public auc- 
tions; bids are made, by agents or in- 
termediaries of foreign buyers; agents 
and intermediaries then obtain licen- 
ces from the Central Government for 
export. This Court found nothing in 
the transaction from which a bond 
could be said to spring between the 
sale and the intended export linking 
them as parts of the same transaction. 
The sellers had no concern with the 
export, the sale imposed or involved 
no obligation to export and there was 
possibility that the goods might be di- 
verted for internal consumption. The 
Court considered the sales as sales for 
export and not in the course of export. 


The Court observed that to occasion 
export there must exist such a bond 
between the contract of sale and the 
actual exportation, that each link is 
one 
immediately preceding it and that 
without such a bond, a transaction of 
sale cannot be called a sale in the 
course of export of goods out of the 
territory of India. The Court further 
said that in general where the sale is 
effected by the seller, and he is not 
connected with the export which 
actually takes place, it is a sale for 
export and where the export is the 
result of the sale, the export being in- 
extricably linked up with the sale so 
that the bond cannot be dissociated 
without a breach of the obligation aris- 
ing by statute, contract or mutu 
understanding between the parties 
arising from the nature of the trans- 
action, the sale is in the course of ex- 
port. 

11. In the Khosla case, (1966) 
3 SCR 352 = (AIR 1966 SC 1216), the 
assessee entered into a contract with 
the DGS & D, New Delhi, for the sup- 
ply of axle-box bodies. The goods were 
to be manufactured in Belgium  ac- 
cording to specifications and the DGI 
SD, London or his representative had 


.to inspect the goods at the works of 


„the manufacturers and issue an. ins- 
pection certificate. Amother inspection 
was provided for at Madras. The asses- 
see was entitled to be paid 90 per cent. 
after inspection and delivery of 
stores to the consignee and the ba- 
lance of 10 per cent. was payable on 


- final acceptance by the consignee. 
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- to India was occasioned by the 
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the case of deliveries on f.o.r. basis the 
assessee was entitled to 90 per cent, 
payment after inspection on proof of 
despatch and balance of 10 per cent 
after receipt of stores by the consig- 
nee in good condition. The assessee 
was entirely responsible fer the exe- 
cution of the contract and for the safe 
arrival of the goods at the destination. 
The contract provided that notwith- 
standing any approval or acceptance 
given by an Inspector, the consignee 
was entitled to reject the goods, if it 
was found that the goods were not in 
conformity with the terms and condi- 
tions of the contract in all respects. 
The manufacturers consigned the goods 
to the assessee by ship under bills of 
lading and the goods were cleared at 
the Madras Harbour by the Assessee’s 
Clearing Agents and despatched for 
delivery to the Southem Railway in 
Madras and Mysore. The question was 
whether the sales by the assessee to 
the Government departments were in 
the course of import and exempt from 
taxation under Section 5 (2) of the 
Central Sales Tex Act, 1956, Sikri, J. 
(as he then was), delivering the judg- 
ment of the Court said after referring 
to Section 5 (2) of the Central Sales 
Tax Act that the movement of goods 
con- 
tract of sale between the appellant 
(Khosla & Co.) and tbe DGS & D, that 
if the movement ofgoodsis the result 
of a covenant or incidental to the con- 
tract of sale, it is quite immaterial 
that the actual sale took place  afte 


_ the import was over. : 


_ 12. In Coffee Board v. Joint 
Commercial Tax Officer, (1970) 3 SCR 
147 = (AIR 1971 SC 870 = 1971 Tax 
LR 391) hereinafter referred to’ as 
Coffee Board Case, the Coffee Board 
claimed that as certain sales of coffee 
to registered exporters in March and 
April, 1963 were sales made ‘in the 
course of export’, it could not be tax- 
ed under the Madras . General Sales 
Tax Act, 1959. The miles framed by 
the Coffee Board provided that only 
dealers who had registered themselves 
as exporters of coffee with the Coffee 


‘Board or their agents and who heid 


permits from the Chief Coffee Market- 
ing Officer in that behalf would be 
permitted to participate in the  auc- 
tions, and after the bidding comes to 
an end, the payment of price would 
take place in a particular way. Condi- 
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tion No. 26 headed “export guarantee” 
provided that it was an essential con- 
dition of the auction that the coffee 
sold thereat shall‘be exported to the 
destination stipulated in the Catalogue 
of lots, or to any other foreign coun- 
try outside India as may be approved 
by the Chief Coffee Marketing Officer, 
within three months from the date of 
: Notice of Tender issued by the Agent 
and that it shall not under any cir- 
cumstances be diverted to another 
destination, sold, or be disposed of, or 
otherwise released in India. Condition 
30 stated that if the buyer failed or 
neglected to export the coffee as afore- 
said within the prescribed time or 
within the period of extension, if any 
granted to him, he shall be liable to 
“pay a penalty calculated at Rs. 50 per 
50 kilos which shall be deductible 
from out of the amount payable to 
him as per Condition 31. And Condi- 
tion 31 provided that on default by 
. the buyer to export the coffee afore- 
said within the prescribed time or 
such extension thereof as may be 
granted, it shall be lawful for the 
"Chief Coffee Marketing Officer, with- 
out reference to the buyer, to seize 
the unexported coffee and take pos- 
session of the same and deal with it 
as if it were pant and parcel of Board's 
coffee held by them in their Pool stock. 
The case of the petitioners before this 
Court was that the purchases at the 
export auctions were really sales by 
the Coffee Board in the course of ex- 
port of coffee out of the territory of 
India since the sales themselves occa- 


' sioned the export of coffee and that 


the coffee so sold was not intended for 
.use'in India or for.sale in the Indian 
markets. The case of the Sales Tax 
Authorities, on the other hand, was 
that these sales were not inextricably 
bound up with the export of coffee 
and that the sales must therefore be 
treated as sales taking place within 
the State of Tamil Nadu liable to sales 
tax under the Madras General 
Sales Tax Act. This Court held that 
the Board was not entitled to the 
exemption claimed. The Court said 
that the phrase 'sale in the course of 
. export comprises three essentials. 
namely, that there must be a sale, that 
goods must actually be exported and 
that the sale must be a part and 


parcel of the export. The Court fur-. 


ther said that the sale must occasion 


-port. The Court, 
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the export and that the word  'occa- 
sion’ is used as a verb and means ‘ta 
cause’ or ‘to be the immediate cause 
of” The Court was of the view that 


‘the ‘sale which is to be regarded as 


exempt from tax is a sale which 

causes the export to take place or is 

the immediate cause of the export. 

that the introduction .of an ijinter-. 
mediary between the seller and the 

importing buyer breaks the link, for, 

then there are two sales, one to the 
intermediary and the other to the im- 

porter, and that the first sale is not in 

the course of export, for the export 

begins from the intermediary and ends 

with the importer. According to the 

Court the test was that there must -be 

a single sale which itself causes the 

export and that there is no room for- 
two or more sales in the course of ex- 

therefore, held that . 
though the sales by the Coffee Board 
were sales for export, they were not 
sales in the course of export that there 
were two independent sales involved 
in the export programme: the first sale 
by the Coffee Board to the export pro- 
moter, and the second sale by the ex- 
port promoter to a foreign buyer which 
occasioned the movement of goods and 
that the latter sale alone could earn 
the exemption from sales tax as being 
a sale in the course of export. 


13. In Khosla case, (1966) 3 
SCR 352 = (AIR, 1966 SC 1216), it 
might be recalled that Khosla and Co. 
entered into the contract of sale with 
the DGS & D for the supply of axle 
‘bodies manufactured by its principal 
in Belgium and the goods were to be 
inspected by the buyer in Belgium but ‘ 
under the contract of: sale the goods 
were liable to be rejected after a fur- 
ther inspection by the buyer in India. 
It was in pursuance to this contract 
that the goods were imported into the 
country and supplied to the buyer at 
Perambur and Mysore. From tbe state- 
ment of: facts of the case as given in 
the judgment of the High Court it is 
not clear that there was a sale by the 
manufacturers in Belgium to Khosla 
& Co., their agent in India. It would 
seem that the only sale was the sale 
by Khosla & Co. as agent of the manu- 
facturer in Belgium. In the concluding ` 
portion of the judgment of this Court, 
it was observed as follows: - 

vs vi It seems to us that it is quite 
clear from the contract that it was 
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incidental to the contract that the 


axle-box bodies would be manufactur- , 


ed in Belgium, inspected there and 
imported into India for the consignee. 
Movement of goods from Belgium to 
India was in pursuance of tbe condi- 
tions of the contract between the as- 
sessee and the Director-General of 
Supplies. There was no possibility of 
these goods being diverted by the as- 
sessee for any other purpose. Conse- 
quently we hold that the sales t;ok 
place in the course of import of goods 
within Section 5 (2) of the Act, and 
are, therefore, exempt from taxation." 
As already stated, there was to be an 
. inspection of the goods in Belgium by 
: the representative of the DGS & D 
but there was no completed sale in 
Belgium as, under the contract, the 
DGS & D reserved a further right of 
inspection of the goods on their arriv- 
al in India. 


14. Be that as it may, in the 
case under consideration we are con- 
cerned with the sales made by the 









foreign sellers 
which occasioned the movement: of 
goods in the course of import. In other 
words, the movement of goods was 
occasioned by the contracts for pur- 
chase which the petitioner entered in- 


separate from his purchases from 
foreign sellers. To put it differently, 
the sales by the petitioner to the DGS 
& D did mot occasion the import. It 
was purchases made by the petitioner 
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to the DGS & D and the movement of 
goods from the foreign countries was 
not occasioned on account of the sales 
by the petitioner to DGS & D. 


15. 1t was contended on behalf 
of the Central Government that the 
contracts of sale between the  peti- 
tioner and the DGS & D envisaged 
the import of goods for fulfilling the 
contracts and it was for that reason 
that there was first the recommenda- 
tion for issue of import licences by 
DGS & D and then the actual issue of 
import licences and, as the contracts 
Of sale visualised the import of goods 
for fulfiling them, the movement of 
goods in the course of import was 
occasioned by the contracts of sale to 
the DGS & D and, therefore, the sales 
to the DGS & D were the sales which 
occasioned the movement of goods in 
the course of import. 


16. There was no obligation 
under the contracts on the part of the 
DGS & D to procure import licences 
for the petitioner. On the other hand, 
the recommendation for import licence 
made by DGS & D did not carry with 
it any imperative obligation upon the 
Chief Controller of Imports and Ex- 
ports to issue the import licence. 
Though under the contract DGS & D 
undertook to provide all facilities for 
the import of the goods for fulfilling 
the contracts including an Import Re- 
commendation Certificate, there was 


.no absolute obligation on the DGS. & 


D to procure these facilities. And, it 
was the obligation of the petitioner to 
obtain the import licence. Therefore, 
even if the contracts envisaged the 
import of goods and their supply to 
the DGS & D from out of the goods 
imported, it did not follow that the 
movement of the goods in the course 
of import was occasioned by the con- 
tracts of sale by the petitioner with . 


‘DGS & D. 


17. We see P. reason in prin- 
ciple to distinguish this case from the 
decision in the Coffee Board  case,., 
(1970) 3 SCR 147 = (AIR 1971 SC 
870 = 1971 Tax LR 391) though thay 
case was concerned with the question 
when a sale occasions the movement 
of goods in the course of export. 


18. In the result, we quash 
Annexure P-1 Order so far as the 


E 
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petitioners ane concerned and allow 
the writ “petitions with costs. - 

s Petitions allowed. 
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" ~Raghubir Singh, Appellant v. State 
of Haryana, Respondent. 
. Criminal Appeal No. 15 of 1971, 
D/- 28-3-1974. 2 ao 
Index Note:— (A) Constitution of 
India, Article 136 — New point — 
Point. of validity of sanction to pro- 
secute—(X-Ref:— Prevention of Cor- 
ruption Act (1947), Section 6). >` 
Brief Note:— (A). The point as to 
invalidity of sanction to prosecute not 
taken béfore the High Court. or the 
Special Judge cannot be allowed to be 
argued for the finst time in the Sup- 
reme Court. In special circumstances, 
the validity of a sanction which goes to 
the root of the case may be permitted 


to be raised for the first time in the’ 


Supreme Court. (Para 5) 
Index Note:— (B) Prevention of 
Corruption Act (1947), Section 6 (1) (c) 
— Sanction to prosecute Class III Rail- 
way servant — Sanction by Divisional 
Officer (Senior Scale) — Validity — 
Railway Establishment Code, Rule 3 (a) 
—Interpretation of. (K-Ref:— Railway 
Establishment Code, Rule 3 (a3). . 
Brief Note:— (B) Rule 3 (a) of 
Railway Establishment Code 
is clear that Divisional Officers, 
Senior Scale, have the power to 
appoint class III railway officers. 
The contention that as only Divi- 
sional Personnel Officers are in execu- 
tive charge of the staff of Divisional 
Offices and "are entitled to control 
them, by implication other Divisional 


the 


Officers are excluded from the delega- . 


tion of powers in regard to appoint- 
ments has no substance. "Establish- 


ment I A 

to which the Divisional Personnel Otfi- 

cers are’ to exercise powers ordinarily 

ceyer routine items, not appointments 
dismissals. The sanction granted 


d 
: bs the Divisional Officer (Senior Scale) 


was, therefore, valid. AIR, 1968 Puni 
DR/DR/B409/74/GMJ 
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matters” in Rule 3 (a) in regard. 
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120 and AIR 1966 Raj 37 Distinguished. 
i ' (Para 5) 
Index Note:— (C) Prevention of 
Corruption Act (1947), Section 6 (1) (c) . 
— Sanction to prosecute — Infirmity 
in sanction — Prosecution must fail. : 
: (Para 6) 
Index, Note:— (D) Prevention of 
Corruption Act (1947), Section 5A 
Investigation — Trap laid by  Magis- 
trate and other officials — After com- _ 


‘mission of offence information laid by 
: Magistrate before police — Investiga- 


tion by Superintendent of Police 
Legality of investigation. . 

Brief Note:— (D) After the trap 
episode was completed and the offence 
committed, the Executive Magistrate 
who participated in laying the trap laid 
information before the police where- : 
upon the Deputy Superintendent of | 
Police started investigation: 

: Held, until the Superintendent 
Sbarted investigation, no investigation ' 
in law did or could commence. While 
laying a trap by a police officer may 
be a step in investigation if a case has 
already been registered in a police. 
station, pursuant to which the trap is 


. Set, it cannot be part of investigation 


where the exercise is only to find out 
whether an offence is going to be com- 
mitted. AIR 1970 SC 356 Distinguished. 
(Para 7) 

There is nothing in Section, 5A pre- 
venting an executive magistrate or 
other public officer laying a trap. AIR 
1958 SC 500 Rel. on. . (Para 7) 
Section 5A had not been violated 

or fraudulently frustrated. (Para 7) 
Index Note:— (E) Constitution of 


- India, Article.136 — Appeal by special 


leave — Power of. Supreme Court to 
review evidence. T 

Brief Note:— (E) The ' special 
jurisdiction under Article 136 cannot be 
diluted into a second appeal on facts. ` 
The end of the appellate journey is 
normally the High Court and  excep- 
tional circumstances alone can justify 
the exercise of the extraordinary power 
of the Supreme Court to review the 
evidence. ee (Para 8) 

Index Note:— (F) Evidence Act 
(1872), Section 133 — Accomplices — 
Magistrate and other officials arrang- 
ing trap — Veracity of their testimony. 
(X-Ref:— Prevention of Corruption Act 


- (1947), Section 5). 


Brief Note:— (F) It is not neces- 


" sary that Executive Magistrate should 
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always keep away from openations in- 
tended to catch the criminal red-handed. 
He is not so strongly motivated to get 
- a suspect somehow, or other punished. 
To condemn roundly every public offi- 
cial or man of the people as a quasi- 
accomplice for participating in a raid 
is to harm the public cause. May-be, a 
judicial officer, unlike an Executive 
Magistrate, should hesitate to get in- 
volved in police trap experiments and 
expose himself to charges of unvera- 
city. Where no de novo temptation nor 
bribe money was offered by the police 
when the trap was arranged and the 
_ Executive Magistrate merely sought 

to do his public duty of intercepting a 
crime which was otherwise in the pro- 
cess of fulfilment, the veracity of 
his testimony cannot be discredited. 
AIR 1958 SC 500 Rel. on. (Para 9) 


Index Note:— (G) Prevention of 
Corruption Act (1947), Section 5 
Bribery case—Testimony of bribe giver 


— Value of. (X-Ref:— Evidence Act 


(1872), Section 133). 
Brief Note:— (G) In a bribery case 


the payer' s testimony carries little con- : 


viction in the absence of  re-assuring 
support. (Para 9) 


Index Note:— (H) Prevention of 
Corruption Act (1947), Sections 5 (1) 
(d), (2) and 4 — Charge under Sec- 


tion 5 (1) (d) read with Section 5 (2) — - 


Accused caught red-handed with mark- 
ed currency note — Presumption. 


Brief Note:— (H) Even if the 
statutory presumption under Section 4 
is unavailable when the charge is under 
Section 5 (1) (d) read with Section 5 (2) 
courts may presume what may in the 
ordinary course be the most probable 
inference. That an Assistant Station 
Master had in his hand a marked cur- 
rency note made over to him by a pass- 
enger whose bedding had been detained 
by him for which no credible explana- 
tion was forthcoming, and he was 
caught red-handed with the note, is a 
case of res ipsa loquitur. The very thing 
speaks for itself in the circumstances. 

(Para 11) 


Cases Referred: Chronological Paras 


AIR 1970 SC 356 = (1970) 3 SCC 933 
= 1971 Cri LJ 290, Hiralal v. State 
of Haryana 7 

AIR 1968 Punj 120 = 1968 Cri LJ 372, 
Vinayak V. Joshi v. State 6 


-© rant for it in the present case, 
been one under Section ` 
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AIR 1966 Raj 37 — 1985 Raj LW 115, 
Sudarshanlal Bajaj v. S.. P. Agar- 
wala 6 

AIR 1958 SC 500 = 1959 SCR 195 = 
1958 Cri LJ 976, State of Bjher v. 
Basawan Singh . LT 

AIR 1955 SC 196 = (1955) 1 SCR 1150 

= 1955 Cri LJ 526, Rishbud v. State 
of Delhi. 7 
AIR 1954 SC 322 = 1954 SCR 1098 = 


1954 Cri LJ 910, Rao Shiv Bahadur . 


Singh v. State of  Vindhya Pra- 
desh 9 


The Judgment of the Court was 
delivered by 


: KRISHNA IYER, J.:— Mr. Frank 
Anthony arguing the case for the ac- 
cused, in this appeal by special leave, 
has put forward four main contentions 
against the aippellant’s conviction, 
namely, (a) that the prosecution is in- 
valid for want of competent sanction; 
(b) that the investigation is not merely 
illegal but has in consequence inflicted 
serious prejudice on the accused; (c) 
that the non-examinetion of key wit- 
nesses, like the Deputy Superintendent 
of Police, should have driven the court 
to draw an adverse inference fatal to. 
the case, and the uncorroborated testi- 
mony of accomplices or quasi-accom- 
plices should not have been the founda- 
tion fora conviction, and (d) that the 
Court had drawn a presumption under 
Section 4 of the Prevention of Corrup- 
tion Act, although there was no war- 
the 
change having 
5 (1) (d), read with Section 5 (2) of the 
said Act. 


2. A brief statement of the 
facts will lead to a better appreciation 
of the arguments urged. The accused 
(appellant) was an Assistant Station 
Master at Atoli in May 1967. P. W. 3, 
a member of the Armed Forces, was 
going back home by train from Udai- 
pur with his wife and child on railway 
concession pass, carrying with him a 
trunk and bedding. When the train 
reached Atoli Railway station in the 
afternoon of May 9, 1967, P. W. 8 got 
down with his baggage and when he 
handed over his ticket to the accused, 
was told that he had to pay extra for 
his wife and child and excess luggage 
— a sum around Rs. 45/- or more. 
P. W. 3 pleaded that he had no money 
on him then and was suggested a way 
out by the payment of Rs. 10/- at once 


1518 S. C. [Prs. 2-4] Raghubir Singh v. State of Haryana (K. Iyer J) ALR. 


a bribe and a bargain. Promising to 
bring the money the next day, P. W. 3 
.left the station, leaving his bedding as 
ing of a non-human ‘hostage’ 


which .was to be released on the pay- ' 


ment of the illicit sum. On reaching 
his village late in the night, P. W. 3, 
the Jawan, thought of informing the 
authorities about this harassment. Ac- 
cordingly, he contacted the Deputy 
Commissioner, Narnaul, on May 11 and 
related to him what had happened. 
The Deputy Commissioner instructed 
the Superintendent of’ Police to look 
' into the matter who directed the De- 
puty Superintendent of Police, 
naul, to take suitable action. He also 
sent a telephonic message to Shri 
. Dharamvir, Sub-Divisional Magistrate, 
Narnauk, and told him that Sis Ram 
had’been directed to contact the De- 
puty Superintendent of Police, Nennaul, 
jn' connection i his complaint. 
Thereupon, the Sub-Divisional Magis- 
‘trate, P. W. 5, together with the Deputy 
. Superintendent of Police, decided to 
organise a trap, on being apprised of 
the story by P. W. 3. The team con- 
sisted of the Deputy Superintendent, 
the Sub-Divisional Magistrate, a head 
constable of the railway police, 
P. W. 3 himself. The party moved to 
the railway station and P. W. 4, 
Lakshmi Narain, also joined them on 
the way. A ten-rupee note (Ex. P1) 
was handed over by P. W. 3 to the Sub- 
Divisional Magistrate, who signed on 
it, in token whereof a memo was pre- 
‘pared, Ex. PF. P. W. 3 took back the 
note, his body was searched as part of 


the usual precaution and he was direct- 


ed to go to the accused and give signal 
rafter the money was paid. As arrang- 
ed, P. W. 3, met the accused, made over 
the money, gave a signal whereupon 
the party of the Sub-Divisional Magis 
trate closed in on the accused. l 
marked note was recovered from his 
right hand (vide memo. Ex. PC). There- 
-after, the  Sub-Divisional Magistrate 
lodged a First Information Report 
with the police, a case was registered 
and on completion of investigation by 
the Deputy Superintendent of . Police 
having jurisdiction over the Railways, 
P. W. 7, and after obtaining the statu- 
tory sanction, Ex. PD/1, the accused 
was charged with an offence of haviug 
accepted illegal gratification of Rs. 10/- 


on May 11, 1967 from P. W. 3 thereby 


committing criminal misconduct in the 


' Divisional 


The . 


discharge of ‘his duties, punishable 
under Section 5 (2). of the Prevention of 
Corruption Act, 1947. The Special 
Judge convicted the accused, overruling 
the defence version set up under Sec- 
tion 342, Cr. P. C., and disbelieving the 
defence witnesses. The High Court 
confirmed the conviction. The sentence 
of one year rigorous imprisonment and 
a fine of Rs. 200/- was also confirmed. 


3. Shri Frank Anthony sought 
to make good his contention regarding 
the invalidity of the sanction, Ex. PD/1, 
by urging that P. W. 2 Divisional Offücer 
(Senior Scale), who granted the sanc- 
tion did: not and, under the rules, could 
not appoint or dismiss the accused. It 
has to be mentioned right at the begin- 
ning that: P. W. 2, who was working as 
Operating Superintendent, 
"Western Railway, Udaipur,-has sworn 


.that by virtue of delegated powers 


he was competent to remove an 
Assistant Station Master like the 
accused. Although his evidence was 
a little ambiguous in that he first 
swore that he was competent to remove | 
but not to dismiss the accused, on a 
later date he was recalled, and gave | 
evidence bringing with him the  rele- 
vant rules and regulations. Hé  testi- 
fied that under the rules he was com- 
petent to dismiss a Class /Il] servant 
drawing a pay rising up to Rs. 250/-. 


. The accused came within this category. _ 
The High Court, not content with mere 


oral evidence on this issue, wenf elabo- 
rately into the legality of the sanction 
and found that the Indian Railway 
Establishment Code (Rule 134) authoris- 
ed delegation of powers, and in .the 
Schedule there is a clear delegation of 
the powers in favour of Divisional Offi- 
cers (Senior Scale) to make initial ap- 
pointments to [posts in scales of pay 
rising up to Rs. 380/- per month, P. W. 
2 is a Divisional Officer, Senior Scale, 
and the accused holds & post in a scale 
of pay not exceeding Rs. 380/- per 
‘month. The Court, therefore, conchud- 
ed that the power to appoint, which 
also carried with it the power to dis- 
miss, vested in P. W. 2. 


` 4. Counsel for the appellant 
contended that even though Rule 134 
of the Indian Railway Establishment 
Code ed to vest powers in Divi- 
sional Officers, Senior Seale, if read in 
the light of the Schedule of powers de- 
legated by the General Manager, con- 
trol in regard to appointments was 
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vested only.in the Divisional Personnel 
Officer as such. To substantiate this 
argument counsel invited our attention 
to certain earlier portions of the 
Code. He placed reliance on Rule 3 (a) 
which reads: 


“As the DPOS are in executive 
charge of the staff of the Divisional 
Offices, exclusive of those working 
under the Divisional Accounts Officers, 
the powers delegated to Divisional 
‘Officers (Sr. Scale) in Establishment 
matters will, in respect of staff of the 
Divisional Offices, be exercised by the 
DPOs.” 


5. There are two difficulties in 
the way of our accepting this conten- 
tion. For one thing, this point admit- 
tedly has not been taken before the 
High Court or the Special Judge. It 
is not, therefore, permissible for us to 
allow it to be argued for the first time 
in the Supreme Court since the State 
has no opportunity to explain whether 
there are other orders and what the 
expression ‘Establishment matters’ 
means. Im special circumstances, the 
validity of a sanction which goes to the 
root of the case may be permitted to 
be raised for the first. time in this 
Court. This case is not one such. For 
another, the rule is clear that persons 
like P: W. 2, namely, Divisional Offi- 
cers, Senior Scale, have the power to 
appoint class III officers like the ac- 
cused. The construction sought to be 
put on it by counsel that only DPOs 
are in executive charge of the staff of 
Divisional Offices and are entitled to 
control them, and by impliestion, there- 
‘fore, other Divisional Officers are ex- 
cluded from the delegation of powers in 
regard-to appointments has no subst- 
ance. ‘Establishment matters’ ordinarily 
cover routine items, not appointments 
‘Jand dismissals. May be, for better co- 
ordination amd avoidance of conflict 
among divisional officers directions 
may have been issued regarding exer- 
cise of powers by one which do not 
contradict existence of powers in 
others. Moreover, it was easy for the 
appellant to produce his appointment 
order if his additional case that only 
a Divisional Personnel Officer and not 
a Divisional Officer appointed him. 
Again, all that Ex. P. E. and like docu- 
ments prove is that allotments of 
selected persons are made by the higher 
Officer (the R. T. S.) but the actual ap- 


pointment is made by the D.T.S. 
There is thus no force in the ‘last 
straw’ plea that the R. T. S. alone could 
or did appoint him.. ; 


6. Two decisions were pressed 
before us by Shri Frank Anthony. The 
first, Vinayak V. Joshi v. State AIR 
1968 Punj 120 is easily distinguishable. 
There, a Divisional Medical Officer 
who was of equal status with a Divi- 
sional Personnel Officer granted sanc- 
tion but he had no delegation of powers 
of appointment which only the latter 
enjoyed. Mere equality of official 
status with a delegate cannot clothe 
the other officer with delegated powers 
and so in that decision it was held that 
the Medical Officer’s sanction was in- 
competent, there being no delegation 
in his favour. The other ruling of the 
Rajasthan High Court, Sudarshanlal 
Bajaj v. S. P. Agarwala AIR 1966 Raj 37. 
has no application whatsoever. In these 
circumstances, we have no hesitation 
in rejecting the plea of the illegality 
of the sanction. Counsel is certainly 
right that if there is infirmity in thej- 
sanction the prosecution must fail. 
While it is true that provision 
for sanction before prosecution of 
a public servant should not be 
an umbrella for protection of cor- 
rupt officers but a shield against 
reckless or malevolent harassment of 
officials whose upright discharge of 
duties may provoke unpleasantness 
and hostility, that is an area of law 
reform covered, we find, by the 47th 


Report of the Law Commission of 
India. 
T. Now we proceed to consider 


a kindred contention that the investi- 
gation is grossly illegal and, without 
more, spells an acquittal. Shri Anthony 
asked why Deputy Commis- 
sioner did not record the statement of 
P.W. 3, the aggrieved jawan. Why did 
the Superintendent of Police or even 
the Deputy Superintendent of Police 
desert his duty to register a case on 
being apprised of the offence? Was it 
not a subversion of the provision of 
S. 5A of the Prevention of Corruption 
Act, 1947, to bypass the police esta- 
blishment by employing a magistrate 
to lay atrap? Those interrogations do 
not legally wreck the conviction be- 
cause they do not brand the investiga- 
tion as invalid. As explained by coun- 
sel for the State, P.W. 3 may well 
have complained of harassment by 


tou) 
ae: 
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the accused detajning his bedding and 
the. Deputy Commissioner would have 
in.the. usual course directed him to 
the, District “head, of the police. The 
latter, Sot improperly, may well have 


' asked his subordinate to take action. 


Sihce this D.S.P. had no jurisdiction 
over the railway premises, he did not 
act directly. but requested the execu- 
tive magistrate of the place, P.W. 5, 
who had already been informed by 
the Deputy Commissioner to initiate 
steps for catching the alleged bribe 
taker. We do not share Shri An- 
thony’s grave suspicion about the al- 
leged inaction of the police and the 
misuse of the executive magistracy. 
. The simple legal issue is whether Sec- 
tion 5A has been violated or fraudu- 
lently frustrated and consequent fail- 
ure of justice inflicted? The mandate 
of S. 5A is merely that no police offi- 
cer below the rank of a Deputy Super- 
intendent of Police shall investigate 
any of the offences specified there. 
Here, no investigation was done by a 
lesser police officer, for P.W. 7, who 
did the investigation, was of compe- 
.tent rank and what the Magistrate, 
- P.W. 5, ‘did was not investigation and 
was de hors S. 5A. By definition, only 
a police officer can investigate (Sec. 4 
(1) Cr.P.C) A magistrate cannot. In 
the present,case, after the trap episode 
was completed ence 

mitted, P.W. 5 laid information before 
the police whereupon P.W. 7 started 
investigation. Until then, no investi- 
gation in law. did or could commence. 
Moreover, while laying a trap by a 
police officer may be a step in inves- 
tigation if a case has already been 
registered in.a police station pursuant 
to which the trap is set, it cannot be 
part of investigation where the exer- 
cise is only to find out. wh an 
offence is going to be committed. Hira 
Lal, (1970) 3 SCC 933 = (AIR 1970 
SC 356 = 1971 Cri LJ 290) hardly 
|rescues the accused. There is nothing 
.in S. 5A preventing an executive magis- 
trate or other public officer laying a 


. Basawan Singh, 1959 SCR 195 = 
(AIR 1958 EC END = 1958 Cri LJ 976) 
'by implication upholds this position. 
- In fact, in the current crisis of ram- 
pant corruption ‘polluting the public 
services — so the public mind demo- 
ralisingly . believes — the need for 


a discouraged by 


and the offence com-. 


catch an allegedly corrupt. 
The ruling in State of Bihar. 


superior officers vigilantly organising 


Operation “Anti-Cerruption cannot be 
legalisms. For the 
present, case it is enough to say that 


‘no violation of law nor serious preju- 


dice has been made out (vide Rishbud 
v. State of Delhi, (1955) 1 SCR 1150= 
(AIR 1955 SC 196 = 1955 Cri LJ 526). 


8. The meat of the matter, if 
one may say so, is whether the accus- 


-ed has been proved to have helped 


himself to an illegal gratification of 
Rs. 10/-, as alleged: At the threshold 
we must remind ourselves that the 
special jurisdiction under Art. 136 off - 
the Constitution cannot be diluted into 
a second appeal on facts. The end of 
the appellate journey is normally the 
High Court and exceptional circumst- 
ances alone can justify the exercise of 
the extraordinary power of the 
Supreme Court to review the evidence. 
The strange and expensive spectacle | 
of multi-tiered appeals built into the 
system does more injury than justice 
and strictness in this regard brings fina- 
Jity to litigation early instead of hold- 
ing out illusory hopes to one who 
would not have ventured on this cost- 
ly project had he kmown the limita- 
tions on the jurisdiction under  Arti- 
cle 136, more so when the findings are 
concurrent. i 


9. We shall briefly examine. 


the strong attack made by Shri Frank . 


Anthony on the evidence adduced and 
the credence given to it by the courts 
below. The sharp castigation of traps 
as immoral, of trap witnesses as, ac- 
complices, of involving magistrates in 
such dubious exercises as en- 
sible, may have had some  preceden- 
tial support but time and circumstance, 
the compulsions of public demand for : 
arresting an insidious but . expanding 
evil and a sense of judicial realism 
and appreciation’ of the specific facts . 
of each case’ guide the pragmatic yet 
principled approach the court has tol, 
make. It is not necessary that execu- 
tive magistrates should always keep 


‘away from | operations intended to 


catch the criminal red-handed. He is 
not so strongly motivated to. get a 
suspect ehow ‘or other punished. 
He is professionally detached and has 
a public responsibility to help detect 


a bribe-taker if credible requests are| . 


made. Such.a magistrate is not a 


cloistered virtue unconcerned with 
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social claims on his services. It is- 
apathy of good citizens that induces ` 
police officers to go after the lesser 
bread of search witnesses in the en- 
forcement of social welfare statutes. - 
To condemn roundly every public 
official or man of the people as a 
quasi-accomplice for participating ina 
raid is to harm the public cause. May- 
be, a judicial officer, unlike an execu- 
tive magistrate, should hesitate to get 
involved in police trap experiments 
and expose himself to charges of un- 
veracity. However, there is force in 
the censure made in Rao Shiv Bahadur 
Singh v. State of Vimdhya Pradesh, 
1954 SCR 1098 = (AIR 1954 SC 322= 
1954 Cri LJ 910) when the police pro- 
vide inducements and instruments to 
commit crimes and judicial personages 
willingly lend themselves to be en- 
meshed in such shady attempts, sully- 
ing the image of independence of the 
judiciary. But we cannot exaggerate 
these dicta into a total ban on public 
officers, even though executive magis- 
trates, playing a socially useful role in 
checking public men’s corruption when 
the situation needs it. This is best 
illustrated by the observations of 
. Das, J., in 1959 SCR 195 = (AIR 1958 
SC 500 = 1958 Cri LJ 976) where the 
learned Judge emphasised that a flexi- 
ble, realistic approach is the sound 
course. In the present case, the magis- 
trate was not a full-blooded judicial 
officer but only exercised limited pre- 
ventive powers after separation of the 
judiciary from the executive. No de 
novo temptation nor bribe money was 
offered by the police in the present 
case. The magistrate merely sought 
to do his public duty of intercepting a 
crime which was otherwise in the pro- 
cess of fulfilment. It was service, not 
sin, to have done it. No ground to dis- 
credit the veracity or taint the testi- 
mony of P.W. 5 has been elicited. And, 
what dissolves scepticism and builds 
up credence is the seizure of the mark- 
ed currency note from the accused's 
right hand and the presence of the 
bedding of the jawan on the rail- 
way station. The original story of 
P. W. 3 fits in with the facts 
while the accused’s strained  ver- 
sion stands unproven. The murky 
evidence of the military man, P.W. 3, 
who perhaps stood to gain by paying 
Rs. 10 and avoiding excess baggage 
and extra passenger charges may be 
1974 S. C/96 IX G2 


insufficient to prove guilt if uncor- 
roborated by better testimony. A 
bribe deal is usually a benefit, both 
syndrome, and the payer’s lips carry 
little conviction in the absence of re- 
assuring support. Before us, the exe- 
cutive magistrate, P.W. 5, amd the 
casual member of the trap team, 
P.W. 4, have given testimonial boost. 
But real reinforcement comes from the 
right hand of the accused which held 
the guilty note and gave it over to 
P.W. 5 on being challenged. The 
counter-story of the Assistant Station 
Master (accused) was that the jawan 
was stopped by the attender (or water 
carrier) of the station at the gate for 
insufficient tickets and excess  bag- 
gage but, after some sound and fury 
over an interpolation im the military 
pass, was allowed to go by the accus- 
ed who promptly reported to the Jai- 
pur Station Master to know how many 
passengers were covered by the pass. 
The inconvenient ‘bedding’ of the 
jawan was explained by the accused 
as having been left behind by P.W. 3 
in the heat of the moment and had 
been kept in the lost property room 
and entered in the relevant register. 
The courts below have rejected this 
exculpatory case of the appellant and 
we see nothing too odd in the anpre- 
ciation or too unnatural in the in- 
ference to warrant our interference. 
True, P.W. 1, the fellow station mas- 
ter, has endeavoured to  substantiate 
the appellant's plea but has been dis- 
believed. After all, the successful and 
sustained prevalence of  rackets like 
corruption is built on the artful net- 
work of sharing agencies and the res- 
cue operations of P.W. 1 cannot be 
regarded as independent evidence of 
an unconnected officer. We hope that 
the authorities in charge of cleansing 
our public sector of corruption will 
view each detected act as symbolic of 
a chain scheme and symptomatic of a 
deeper systemic malady and not as an 
isolated aberration of a delinquent 
official. A massive purge, not stray 
traps, can alone be the strategy. That 
P.W. 1 supports the accused is no sur- 
prise if we realise how dubious ‘dis- 
tributive justice’ works in some of 
these public offices where money is 
illicitly collected. An honest Assistant 
Station Master in the place of the ac- 
cused could not have allowed P.W. 3 
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to leave without reporting to the rail- 
way police. Nor is the frivolous ex- 
plenation that the ten-rupee note was 
brought by P.W. 3 when the accused 
wanted only one rupee as official 
charge for keeping the bedding in the 
lost property room worth a serious 
look. We regret our inability to accede 
to the forceful submissions of 
Frank Anthony on this aspect of the 
case. 


10. In passing we may men- 
tion that the criticism made by learn- 
ed counsel that P.W. 1 has been H- 
legally permitted to be treated as 
‘hostile’ is pointless. It is a discre- 
tionary power of the trial judge and 
when a witness strikes him as imbued 
with partisan zeal cross-examination 
may be allowed by the party who 
calls him. After all, these rules are 
only to further the end of truth, not 
clogs in the quest for it. We see no 
merit in the argument. To sum up, the 
case against the accused has been 
made out beyond reasonable doubt. 
Infallibility is the attribute of the 
onmiscient and judges can only act on 
pragmatic sense and reasonable doubts. 


11. The last submission turns 
on the presumption under S. 4 of the 
Act. The contention of counsel for 
the appellant that the presumption 
available under S. 4 af the act cannot 
be raised in the present case since the 
charge is under S. 5 (1) (d), read with 
S. 5 (2), is apparently attractive. But 
we may notice that even if the statu- 
tory presumption is unavailable, courts 
may presume what may in the ordi- 
mary course be the most probable in- 
ference. That an Assistant Station 
Master like the accused has in his hand 
a marked currency note made over to 
him by a passenger whose bedding has 
been detained by him for which no 
credible explanation is forthcoming, 
and he is caught red-handed with the 
note, is a case of res ipsa loquitur. The 
very thing speaks for itself in the cir- 
cumstances. We need not, therefore, 
scrutinise the substance of the argu- 
ment based on the imapplicability of 
S. 4. We also feel that there may be 
some force in the angument of counsel 
that the jawan, P.W. 3, might have 
duped the railway by using a pass for 
one passenger and carrying a family 
of wife and child together. Of course, 
we cannot finaMy pronounce on this 


Kh. Fida Ali v. State of J. & K. 
matter for want of sufficient docu- . 
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ments. All that we need say is that 
even assuming that the passenger so 
tried to dupe the railway, that is no 
alibi for the Assistant Station Master 
to help himself to illicit gratification. 
Nor is the non-examimation of the De- 
puty Superintendent of Police of any 
consequence in the case. 


12. In these circumstances we 
find no reason for interfering with the 
concurrent conviction and sentence. 
The appeal is dismissed. 


Appeal dismissed. 
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Index Note: — (A) Jammu & 
Kashmir Agrarian Reforms Act, (26 of 
1972), Pre. — Constitutional validity 
— Act relates to agrarian reforms and 
is protected from challenge under 
Arts. 14, 19 and 31 by virtue of Arti- 
cle 31-A of the Constitution. (X-Ref: 
Constitution of India, Art. 31A). 


Brief Note: — (A) Though the 
short title containing the words 'Agra- 
rian Reforms’ may not be decisive of 
the question whether it contains a 
genuine scheme of agrarian reforms, 
the various provisions of the Act show 
that the Act was passed with the defi- 
nite object of agrarian reforms. The 
Act contains a clear programme of 
agrarian reforms. The main focus of 
the Act is to see that the tillers, who 
form the back-bone of the agricultural 
economy, are provided with land for 
the purpose of personal cultivation 
subject to the ceiling provision even in 
their case. Hence the Act cannot be 
challenged on the score of violation of 
Arts. 14, 19 and 31 in view of the pro- : 
tection given by Art. 31A of the Con- 
stitution. (Paras 13 to 17) 
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AIR 1973 SC 2734 = (1973) 2 SCC 
713, State of Kerala v. Gwalior 
Rayon Silk Mfg. Co. 

AIR 1972 SC 2301=(1972) 2 SCC - 
218, Kaman Devan Hills Produce 
Co. Lid. v. State of Kerala 

AIR 1967 SC 661 = (1967) 1 SCR 
362, State of U. P. v. Raja Anand 

Brahma Shah 3 

ATR 1965 SC 632 = (1965) 1 SCR 
82, Ranjit Singh v. State of 
Punj jab 

AIR 1960 SC 1080 = (1960) 3 SCR 
887, K. K. Kochuni v. State of 
Madras 


The Judgment of the Court was 
delivered by 


GOSWAMI, J.:— ‘This ap- 
plication under Article 32 of i Con- 
stitution raises the question of the con- 
stitutional validity ofthe Jammu and 
Kashmir Agrarian Reforms Act, 1972 
(Act No. XXVI of 1972), briefly called 
the Act, and the rules framed there- 
under. The petitioners are . land- 
owners in the State of Jammu and 

Kashmir and their grievance is that 
by the impugned Act they along with 
a large number of similar land-owners 
have been rendered landless. . They 
further allege that the amount intend- 
ed to be paid as compensation is illu- 
sory and the Act is, therefore, of a 
confiseatory nature. They also allege 
that exclusion of an ‘orchard’ from the 
definition of and’ under Section 2 (4) 
of the Act is motivated and designed 
in the interests of highly placed in- 
fluential persons in the State who 
own such orchards. By taking an ad- 
ditional ground, they also aver that 
the Act is not saved by the provisions 
of Article 31A of the Constitution as 
applicable to the State of Jammu and 
Kashmir since it is not a piece of 
legislation bearing on agrarian re- 
form. 

2. The respondent has denied 
the above averments and other allega- 
tions in the petition by means of an 
affidavit affirmed by the Special Reve- 
nue Secretary to the Government of 
Jammu and Kashmir. It is claimed 
that the Act is protected by Arti- 
cle 31A of the Constitution and 
is immune from challenge on the 
ground of violation of Articles 14, 19 
and 31 of the Constitution. According 
to the respondent the Act is passed in 


e 
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Order to ensure better production 
avoiding concentration of means of 
production in the hands of a few and 
to ammihilate the exploitation of the 
peasantry. With regard to the objec- 
tion regarding compensation, it is sta- 
ted that the minimum rate of compen- 
sation has been fixed and the same is 
not illusory. It is further stated that 
the Government is in the process of 
framing rules for the mode of paying 
compensation and the instalments of 
payment of the compensation would 
certainly be reasonable. 


3. The short question that ari- 
ses for consideration is whether the 
Act is protected under Article 31A of 
the Constitution as applicable to the 
State of Jammu and Kashmir provid- 
ing as claimed by the State, for a 
scheme of agrarian reforms. If the ans- 
wer is in the affirmative, all objec- 
tions under Articles 14, 19 and 31 
would be of no avail This legal posi- 
tion is conceded by the learned coun- 
Sel for the petitioners and indeed is 
well-settled by several decisions of 
this Court (see Kavalappara Kottara- 
thil Kochuni v. State of Madras, (1960) 
3 SCR 887 = (AIR 1960 SC 1080) 
Ranjit Singh v. State of Punjab, (1965) 
1 SCR 82 — (AIR 1965 SC 032), State 
of Uttar Pradesh v. Raja Anand Brah- 
ma Shah (1967) 1 SCR 362 - (AIR 
1967 SC 661), The Kannan Devan Hills 
Produce v. The State of Kerala, (1972) 
2 SCC 218 — (AIR 1972 SC 2301) 
and State of Kerala v. The Gwalior 
Rayon Silk Mfg. (Wve.) Co. Lid. AIR 


"1973 SC 2734). 


4, We may now, therefore, 
turn to the Act to determine whether 
the impugned legislation can come 
under the canopy of protection of Arti- 
cle 31A of the Constitution. The Act 
itself carries the appellation “Agrarian 
Reforms Act”. These words, themsel- 
ves, may not be decisive in the ab- 
sence of provisions in the Act disclos- 
ing a gemuine scheme of agrarian re- 
form. We will, therefore, examine the 
material provisions of the Act with 
that end in view. 


5. It is apparent from S. 51 of 
the Act that the legislature had ear- 
lier passed The Jammu and Kashmir 
Big Landed Estates Abolition Act, 2007; 
The Jammu and Kashmir Tenancy Act, 
1980; The Jammu and Kashmir Te- 
nancy (Stay of Ejectment Proceedings) 
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Act, 1966; The Jammu and Kashmir 
Land Revenue Act, 1996 and The 
Jammu and Kashmir Consolidation of 
Holdings Act, 1962. By Section 51 the 
provisions of these Acts in so far as 
they are inconsistent with the provi- 
sions of the present Act shall cease to 
apply subject to the provisos appended 
to the section. The. State Legislature, 
therefore, did not start on a clean 
slate. Indeed, the petitioners, curious- 
ly enough, make a grievance that the 
State of Jammu and Kashmir was the 
"first State in the whole of India 
which enacted drastic laws detrimen- 
tal to the interests of  land-owners 
right from the year 1948". The peti- 
tioners seem to attribute even oblique 
motive in enacting the Act to which 


we will revert hereafter at the appro- 
priate place. : 
6. Coming back to the  provi- 


sions of the Act, the preamble shows 
that the Act has to provide for com- 
prehensive legislation relating to land 
reforms in the State of Jammu and 
Kashmir. The Act, although it recei- 
ved the assent of the Governor on No- 
vember 27, 1972, was brought into 
force on the first day of May. 1973. 
Section 2 contains the definitions. By 
Section 2 (2) “ ‘ceiling area’ means the 
extent of land or orchards or both 
measuring twelve and a half standard 
acres". By Section 2 (4) " ‘land’ means 
land which is occupied. or has been 
let, for agricultural purposes or for 
purposes subservient to agriculture, or 
for pasture," and includes — 


"(3) structures on such land used 


for purposes connected with  agricul- 
ture; prts : 
(b) trees standing on such land; 
(c) areas covered by, or fields 
floating oyer, water; and 

(d) forest lands and wooded was- 
tes; but does not include — 

(i) the sites of buildings in a town 
or village Abadi or: any land  appur- 
tenant to such building or site; 

(ii) any land which was an or- 
chard on the first day of September. 
1971; and 

(iii) any land in respect of which 
specific provision has been made in 
Chapter III". 

By Section 2 (5) " 'orchard' means a 
compact area of land having fruit 
trees grown thereon or devoted to 
cultivation of fruit trees in such num- 
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ber that they preclude, or when fully 
grown would preclude, such land from 
being used for any other agricultural 
purpose", 


T. Chapter II provides for vari- 
ous restrictions on rights in land. Sec- 
tion 3 with which it opens runs as 
follows: 


“Vesting in the State of rights of 
owners and intermediaries in land not 
held in personal cultivation. — Not- 
withstanding anything contained in 
any law for the time being in force, 
the right of ownership of any person 
and the right of any intermediary in 
land not held by him in his personal 
cultivation on the first day of Septem- 
ber, 1971, shall extinguish and shall 
vest in the State with effect from the 
appointed date: 

Provided that nothing in this sec- 
tion shall affect the right of a mort- 
fagee without possession, if any, on 
the land". 

The other relevant sections in Chap- 
ter II are as follows: 


Section 4: "Vesting of land in 
excess of ceiling area in the State. — 
Notwithstanding anything contained in 
any law for the time being in force — 

(a) Where any land, including that 
retainable under Section 53, held by 
an individual in his personal cultiva- 
tion whether as owner or as tenant or 
otherwise is, along with orchards 
owned by him, in excess of the ceiling 
area on the 1st day of September, 1971 
the excess lend shall vest in the State 
with effect from the appointed date 
subject to the right of a mortgagee 
without possession, if any, on the 
land; 

(b) Where aggregate land, includ- 
ing that retainable under Section 53, 
held by the members of a family, whe- 
ther jointly or severally or both, in 
their personal cultivation as owners or 
as tenants or otherwise, along with or- 
chards owned by them, is in excess of 
the ceiling area on the ist day of 
September, 1971, the excess land shall 
vest in the State with effect from the 
appointed date, subject to the rights of 
mortgagee without possession, if any. 
on the land: 

Provided that each such individual 
or each such member of the family, as . 
the case may be, shall have the option 
of selecting, in the prescribed manner, 
the land he desires to retain with him- 
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self within the limits provided for in 
sub-section (1) of section 12: 


Provided further that no land ina 
demarcated forest shall be so selected. 


Section 5: "Vesting of ownership 
rights in land held in personal culti- 
vation. — The land vested in the State 
under Section 3 shall subject to the 
provisions of Section 4 and to the 
rights of mortgagee without possession 
thereon, if any, and on payment 
such levy in full as may be prescribed, 
vest in ownership rights in the person 
holding such land in personal cultiva- 
tion on the first day of September, 
1971 or in the person claiming through 
him, anything contained im any law for 
the time being in force notwithstand- 
ing." 


Section 6: "Payments in lieu of 
acquisition. — All lands and rights 
therein taken away or 
Sections 3, 4 and 8 shall be deemed to 
have been acquired by the State with 
effect from the date such land or rights 
are vested in the State and payment 
in lieu thereof shall be determined in 
accordance with the rules made under 
this Act". 

x x x 


Section 7: “Resumption. — Not- 
withstanding anything contained in 
Section 3, any person whose monthly 
income does not exceed’ Rs. 800.00 
and who was, on the first day of Sep- 
tember, 1971, an inhabitant of the area 
to which this Act applies and was an 
owner of land not held by him in his 
personal cultivation may resume a 
unit of land not exceeding three stan- 
dard acres for personal cultivation and 
for that purpose apply to the prescri- 
bed authority, in the prescribed man- 
ner, within a period of one hundred 
and eighty days from the appointed 
date. The prescribed authority shall 
hold an enquiry into the application 
in the prescribed manner and pass ap- 
propriate orders thereon”. 


We need not quote the six provisos 
and the explanation to the section. We 
may emphasise that Section 7 appro- 
priately provides an incentive to per- 
sonal cultivation by resumption of 
land on pain of exti i t of the 
rights on failure to bring the land 
. resumed under personal cultivation 
within a specified period. 


abridged by 


Section 8: “Consequences of fail- 
ure to bring resumed land under per- 
sonal cultivation. — 


(1) Any owner who has resumed 
land or for whom land has been re- 
sumed and who has entered into pos- 
session thereof under Section 7, shall 
bring such land under his personal 
cultivation within a period of eight 
months from the date. of entry into 
possession, failing which his rights in 
such land shall, subject to the provi- 
sions of sub-section (2) extinguish. 

(2) If the prescribed authority 
after holding an enquiry in the pres- 
cribed manner finds that the owner 
has failed to bring the land under his 
personal cultivation within the period 
mentioned in sub-section (1) it shall 
declare all rights, title and interests of 
the owner in such land to have extin- 
guished and all rights, title and in- 
terest in such land shall vest in the 
State subject to the rights of a mort- 
gagee without possession thereof, if 
any, and such land shall be disposed 
of in accordance with Section 10”. 

Section 10: Disposal of surplus 

land. — Where any land, vested in the 
State under this Act, becomes surplus, 
the Government shall be competent to 
dispose it of in consideration of such 
levy and subject to such terms and 
conditions and in such manner as may 
be prescribed, anything contained in 
any law for the time being in force 
notwithstanding". 
Section 11 provides for restriction on 
future acquisitions, tenancies and 
transfers. Section 12 deals with land 
held in excess of ceiling. Section 13 
provides for disposal of excess land 
acquired under Section 12. Section 15 
provides for prohibition on transfer of 
Jand. 


8. Chapter III deals with eva- 
cuees’ lands with which we are not 
concerned. 


9. Chapter IV deals with or- 
chards. By Section 25 there is a levy 
of annual tax in respect of such por- 
tion of an orchard as is, on the com- 
mencement of this Act or shall at any 
time thereafter be, in excess of 12 1/2 
standard acres. A inery is pro- 
vided under the Act for collection of 
taxes and appointment of Assessing 
Officers in accordance with the pres- 
cribed rules. Thus although orchards 
on the specified date, unlike land, do 
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not vest in the State, the excess area 
suffers a levy of annual tax. The very 
definition of orchard permits this spe- 
cial treatment in the case of orchards 
in excess of the ceiling area. 

10. Chapter V deals with juris- 
diction and procedure and Chapter VI 
provides for penalties. 

11. Section 46 provides for ex- 
cluding certain specified lands from 
operation of the Act. By Section 47 
the provisions of this Act shall have 
an overriding effect on other laws or 
any custom or usage or contract, etc. 
By Section 48 power is reserved to 
the Government to issue instructions. 
Section 49 provides for a summary 
procedure for all proceedings and en- 
quiries under the Act or the rules. 
Section 50 provides for the rule-mak- 
ing power. We have already noticed 
Section 31. By Section 52 all applica- 
tions, suits and proceedings pending 
before any Revenue Officer, Civil or 
Revenue Court, etc. shall abate  sub- 
ject to the proviso appended to the 
section. By Section 54, which is the 
last section, transfers of lands or or- 
chards to defeat the provisions of the 
Act shall not be recognised and shall 
be deemed to be owned by such per- 
sons for purposes of  caleulating the 
area retainable under the Act by them. 

12. The golden web, through- 
out the warp and woof of the Act, is 
the feature of personal cultivation of 
the land. The expression ‘personal 
cultivation’ which rums through Sec- 
tions 3, 4, 5, 7 and 8 is defined with 
care under Section 2 (7) in a detailed 
manner with a proviso and six exple- 
nations. 

13. From a review of the fore- 
going provisions it is obvious that the 
Act contains a clear programme of 
agrarian reforms in taking stock nf the 
land in the State which is not in 
personal cultivation (section 3) and 
which though in personal cultivation is 
in excess of the ceiling area (section 4). 
A ceiling area is fixed for land or or- 
chards or both measuring 12 1/2 stan- 
dard acres. After the land vests in 
the State, in accordance with the provi- 
sions of the Act, a provision is made 
for disposal of the surplus land in ac- 
'cordance with the rules. 


14. The main focus of the act 
is to see that the tillers, who form the 
back-bone of the agricultural economy, 
are provided with land for the purpose 





. without 
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of personal cultivation subject to the 
ceiling provision even in their case. 
The Act makes effective provisions for 
creating a granary of land at the dis- 
posal of the State for equitable distri- 
bution, subject to the limit, amongst 
the tillers of the soil and even the 
owners who would make ‘personal cul- 
tivation’ of the same within the mean- 
ing of the Act. In the nature of things 
it is imperative that a ceiling area has 
to be fixed and those who have so far 
enjoyed land in large tracks mostly 
personally cultivating the 
same, are required to share with others 
who have no land of their own but 
are genuine tillers of the soil. Even so, 
mo one is allowed to own more than 
the ceiling area. 


15. In fixing the ceiling area 
again land and orchards are both in- 
cluded. 


16. We do not see any justifi- 
cation for the comment, adverted to 












Act since ‘orchard’ is reckoned along 
with the ‘land’ for the purpose of de- 
termination of the ceiling area under 
the Act. Further Chapter IV deals 
specifically with orchards and under 
Section 25 a levy of annual tax is im- 
posed even in the case of orchards in 
excess of 12 1/2 standard acres. The 
definitions of '"land' and 


vient to agriculture or pasture, 
is reason for excluding ‘orchard’ which 
is a compact area having fruit trees 
grown thereon in such number that 
they preclude it from being used for 
any o agricultural purpose. It is| 
common knowledge that orchards have 


tive can be attributed to the legisla- 
ture in the choice of legislation within 
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its constitutional competence. We, 
therefore, do not find any merit what- 
soever in the objection on the score of 
motive or that there is any unreason- 
able discrimination in favour of the 
orchard-owners as such. 

17. On the other hand, the pre- 
dominant object underlying the provi- 
sions of the Act is agrarian reforms. 
Agrarian reforms naturally cannot 
take the same pattern throughout the 
country. Besides the availability of 
land for the purpose, limited in scope 
in the nature of things, the scheme 
hes to fit in with the local conditions, 
variability of climate, rain-fall, pecu- 
liarity of terrain, suitability and pro- 
fitability of multiple crop patterns, 
vulnerability to floods and so many 
other factors in formuleting a scheme 
of agrarian reforms suitable to a par- 
ticular State. While a modest  begin- 
ning is made with the land at disposal, 
modern methods of mechanisation and 
other improvements can be resorted to 
with the help of the State machinery 
available to the tillers of the soil. Such 
details can be worked out gradually 
by various processes in the course of 
implementation of the provisions of the 
Act and the rules which definitely 
provide sufficient elasticity. We are of 
opinion that the impugned Act 
been passed with the definite object of 
agrarian reforms and cannot be suc- 
cessfully challenged on the score of 
violation of Article 14, Article 19 and 
Article 31 in view of the provisions of 
Article 31A. The application, therefore, 
fails and is dismissed. The parties will 
]pay and bear their own- costs. 

Petition dismissed. 
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Chief Commr. v. Indian Chambers, Commerce 


` nition of "establishment" 


S. C. 1527 


— Commercial establishment — Fede- 
ration of India Chambers of  Com- 
merce and Industry, New Delhi, is 
such establishment. 

Brief Note: — (A) The premises of 
the Federation of Indian Chambers of 
Commerce and Industry are a Com- 
mercial establishment within the 
meaning of S. 2 (5) of the Act as the 
activity carried on by it is in the 
nature of tnade or business. AIR 1972 
SC 763 Foll Decision of Delhi High 
Court D/- 8-2-1967 Reversed. 

(Para 28) 

The various activities described in 
the Memorandum and Articles of As- 
sociation of the Federation are all 
business activities carried on systema- 
tically and the profit which it derives 
is ploughed back for the purposes of 
the Federation as set out in its Memo- 
randum of Association, and is not dis- 
tributed among its members. But that 
does not alter the fact that its activity 
is a trading or business activity. 

(Paras 21, 22, 27) 

Index Note: — (B) Constitution of 
India, Art. 133 (1) (c) — New plea — 
When can be allowed to be raised. 

Brief Note: — (B) In an appeal 
against the decision of the High Court 
under Art. 226 of the Constitution, a 
new plea that the activity of the Fede- 
ration was in the nature of trade or 
business, although not properly put 
before the High Court, was allowed to 
be raised by the Supreme Court as its 
decision depended only on drawing the 
correct inference from the material al- 
ready on record. (Para 16) 


Index Note: — (C) Delhi Shops 
and Establishments Act (1954), S. 2 
(5), (9) & (27) — Commercial esta- 
blishment, Establishment and Shop — 
Definitions compared. ; 

Brief Note: — (C) While the defi- 
includes a 
‘shop’ and ‘commercial establishment’, 
the definitions of ‘shop’ and 'commer- 
cial establishment’ are mutually ex- 
clusive. Further, the definition of 
“commercial establishment” is wider 
than that of "shop". A place in order 
to fall within the definition of “com- 
mercial establishment” must in the 
first instance be "premises". Secondly, 
it should be premises wherein (a) any 
trade, business or profession is carri- 
ed on, or (b) any work in comnecticn 
with or incidental or ancillary thereto 
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is carried on. Sub-clause (b) is only 
ancillary to sub-cl (a) . (Para 9) 


Cases Referred: Chronological Paras 


AIR 1972 SC 763 = (1972) 3 SCR 
353 = 1972 Lab IC 413, Manage- 
ment of the Federation of Indian 
Chamber of Commerce and 
Industry v. Their Workmen 
R. K. Mittal 10, 13, 14, 17, 

18, 22, 23, 28 

AIR 1970 SC 1407 = (1971) 1 SCR 
177 = 1970 Lab IC 1172, Safdar 
Jung Hospital v. Kuldip Singh 
Sethi ^ 20 

AIR 1965 SC 1281 = (1965) 1 SCR 
565, Commr. of I. T. v. Andh. 
Chamber of Commerce 12 

(1888) 22 QBD 279 = 58 LJQB 90, 

In the Matter of Incorporated 
Council of Law Reporting for 
England & Wales 25 


` The Judgment of the Court was 
delivered by 

SARKARIA, J:— Whether the 
Federation of Indian Chambers of 
Commerce and Industry, New Delhi 
(Respondent 1) is a “commercial esta- 
blishment” within the meaning of Sec- 
tion 2 (5) of the Delhi Shops and Esta- 
blishments Act, 1954 (for short the 
Act) is the sole question that falls for 
determination in this appeal by certi- 
ficate directed against the judgment 
dated February 8, 1967 of the High 
Court of Delhi. 

2. The facts bearing on this 
question may now be stated: 


Respondent 1 (hereinafter referred 
to as the Federation) is a Company 
registered under S. 26 of the Indian 
Companies Act, 1913. The primary 
objects of the Federation as given in 
the Memorandum of Association are: 

"(a) To promote Indian business 
in matters of inland and foreign trade, 
transport, industry and manufactures, 
finance and. all other economic  sub- 
jects and to encourage Indian banking, 
shipping and insurance. 

(b) To encourage friendly feeling 
and unanimity among busimess com- 
munity and association on all subjects 
connected with the common good of 
Indian business. 

(c) To secure organised action on 
all subjects mentioned above, 

(d) To collect and disseminate sta- 
tistical and other information and to 
make effort for the spread of com- 
mercial and economic knowledge. 
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(e) To take all steps by lawful 
means which may be necessary for 
promoting, supporting or opposing 
legislation or other action affecting the 
aforesaid economic interests and in 
general to take the initiative to assist 
and promote trade commerce and in- 
dustry. 

(f) To provide for arbitration in 
respect of disputes arising in the course 
of trade, industry or transport or 
other business matters, and to secure 
the services of expert technical and 
other men to that end if necessary or 
desirable. 

(g) To conduct, undertake the 
conduct of and participate in national 
and international exhibitions. 

(h) To set up museums or show- 
rooms, to exhibit the products of 
India and other countries and to parti- 
cipate in such activities. 1 

(i) To secure the interests and 
well-being of the Indian business com- 
inae abroad. 

(Di wu ou 

(k) To attain those advantages by 
united action which each member may 
not be able to accomplish in its sepa- 
rate capacity. 

(1) 


(m) To help in the organisation of 
Chambers of Commerce or Commer- 
cial Associations in different com- 
mercial centres of the country. 


(y) To sell or dispose of the 
undertaking of the Federation or any 
part thereof for such consideration as 
the Federation may think fit and in 
particular for shares, debentures, or 
securities of any other association or 
company baving objects altogether or 
in similar to those of the Federation. 


(z) To take or otherwise acquire 
and hold shares in any other associa- 
tion or company having objects al- 
together or in part similar to those of 
the Federation. 

(z1) To establish a Trust or Trusts 
and/or appoint Trustees thereof from 
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time to time and vest the funds or the 
surplus income or amy property of the 
Federation in the Trustees who shall 
hold and deal with the funds, surplus 
income or property in such manner as 
the Committee may decide. 

(z2) ... "CR 

(z3) To draw, make, accept, dis- 
count, execute and issue hills of ex- 
change, promissory notes, bills of lad- 
ing, warrants, debentures and other 
SD instruments or securities. 

z4) 


(4) The income and property of 
the Federation, whencesoever derived, 
shall be applied solely towards the 
promotion of the objects of the Fede- 
ration as set forth in the Memoran- 
dum of Association; and no portion 
thereof shall be paid or transferred 
directly or indirectly, by way of divi- 
dend, bonus, or otherwise by way of 


3. The Articles of Association 
inter alia provide that a Chamber 
or an Association can become an 


ordinary member of the  Federa- 
tion on payment of annual subs- 
cription of Rs. 1,000/- or such 


higher amount as may from time to 
time be fixed by the Federation in 
addition to the admission fee of 
Rs. 500/-. The scales of subscription 
on the basis of turnover, deposits or 
premia for associate members have 
also been prescribed. 


4. The Chief Inspector of Shops 
and Establishments, Delhi (Appellant 
2 herein) called upon the Federation 
to register its establishment under the 
Act. The Federation failed to comply 
with the direction and contended that 
it was not an "establishment" as de- 
fined in S. 2 (9) of the Act. This con- 
tention did not find favour with the 
Chief Inspector who, in consequence, 
made a complaint under the Act for 
prosecution of the Secretary of the 
Federation (Respondent 2 herein) 
under the appropriate penal provisions 
of the Act in the Court of the Magis- 
trate, ist Class, Parliament Street, 
New Delhi The Federation. then 
moved the High Court under Art. 226 
of the Constitution for bringing up 
and quashing the order, dated Febru- 
ary 4, 1964 passed by the Chief Ins- 
pector (Appellant 2) They further 
prayed for a writ of Prohibition direct- 
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ing the Magistrate not to proceed with 
the complaint, 


5. Before the High Court, the 
contention of the Federation was that 
the premises in which the registered 
Office of the Federation is located 
is not a "commercial establishment" 
within the meaning of S. 2 (5) of the 
Act which, in consequence had no ap- 
plication. 

6. From the side of the present 
appellant, at first, a half-hearted at- 
tempt was made to show that the 
Federation is carrying on a ‘profession 
as it is “tendering advice to all busi- 
nessmen and traders". This contention 
was negatived in these terms: 

orm that dontention overlooks the 
fact that the advice in question is not 
tendered for any consideration. It is 
done in the interest of trade and busi- 
ness of the country. The Ist petitioner 
is not tendering any advice or giving 
any assistance to any trader in parti- 


cular. It deals with the trade or 
business in general to secure the in- 
terest of the country. It is predomi- 


nantly a charitable organization and 
not a professional one.” 

It was then contended that the activi- 
ties of the Federation carried on in the 
premises in question amounted to 
“work in connection with, or inciden- 
tal or ancillary” to trade or business in 
general within the latter part of the 
definition of “commercial establish- 
ment”. This contention was also re- 
jected with the observation that since 
the earlier part of the definition re- 
fers to “some particular business or 
trade carried on in a premises” the 
words "any work in connection with 
or incidental or necessary thereto” 
obviously refer to such particular busi- 
ness ortrade and notto “trade or busi- 
ness in general". In the result, it was 
held that the premises of the Federa- 
tion were not a commercial establish- 
ment, and the writ petition was allow- 
ed. A certificate, however, was gran- 
ted under Article 133 (1) (c) of the 
Constitution that the case was fit for 
appeal to this Court. Hence this ap- 
peal. 

T. Before dealing with the con- 
tentions canvassed before us, it will 
be useful to notice briefly, the scheme 
and the relevant provisions of the Act. 

8. The title of the Act is Delhi 
Shops and Establishments Act, 1954. 
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"The main object of the Act as stated 
in its preamble is "regulation of hours 
of work, payment of wages, leave, 
holiday, terms of service and other 
conditions of work of persons emoloy- 
ed in shop, commercial establishment, 
establishments for public entertain- 
ment or amusement and other  esta- 
blishments and to provide for certain 
matters connected therewith.”  Sec- 
tion 1 (4) indicates its extent and ap- 
plication. It shall apply in the first in- 
stance only to the municipal areas, 
notified areas of Delhi and New Delhi 
etc, but Government may by notifi- 
cation extend or apply it to shops and 
establishments in the other local area 


teom- 


or areas. The definitions of 
mercial establishment”, "establish- 
ment", and "shop" given im  sub-sec- 


tions (5), (9) and (27) of Section 2 are 
material for our purpose. They read: 


“ “Commercial establishment" means 
any premises wherein any trade, busi- 
ness or profession or any work in 
connection with, or incidental or an- 
cillary thereto is carried on and in- 
cludes a society registered under the 
Societies Registration Act, 1860, and 
charitable or other trust, whether re- 
gistered or not, which carries on any 
business, trade or profession or work 
in connection with or incidental or an- 
cillary thereto, journalistic and print- 
ing establishments, quarries and mines 
not governed by the Mines Act 1952, 
educational or other institutions run 
for private gain and premises in which 
business of banking, insurance, stocks 
and shares, brokerage or produce ex- 
change is carried on, but does not in- 
clude a shop or a factory registered 
under the Factories Act, 1948, or 
theatres, cinemas, restaurants, eating 
houses, residential hotels, clubs or 
other places of public amusement or 
entertainment.” . 

" "Establishment" means a shop, 
a commercial establishment, residen- 
tial hotel, restaurant, eating house, 
theatre or other places of public 
amusement or entertainment to which 
this Act applies and includes such 
other establishment as Government 
may by notification in the Official 
Gazette, declare to be an establish- 
ment for the purposes of the Act... 

" "Shop" means any premises 
where goods are sold, either by retail 
or wholesale or w: services are 
rendered to customers, amd includes 


ALR. 


an office, a store-room, godown, 
warehouse or workhouse or work 
place, whether in the same premises 
or otherwise, used inor in commection 
with such trade or business but does 
not include a factory or commercial 
establishment.” 

9. It will be seen that while 
the definition of "establishment" in 
cludes a ‘shop’ and ‘commercial esta- 
blishment’, the definitions of ‘shop’ 
and ‘commercial establishment’ are 
mutually exclusive. Further, the de- 
finition of “commercial establishment’ 
is wider than that of “shop”. A place 
in order to fall within the definition 
of “commercial establishment” 
in the first instance be “premises” 











clause (b) is only ancillary to (a). 
There is no doubt that the registered 
office of the Federation is premises. 
The controversy. centres round the 
question, whether the activity of the 
Federation carried on in these pre- 
mises is a "trade, business or profes- 
sion" within the meaning of part (a) 
of the definition. 

10. This question is not res 
integra. It came up for consideration 
before this Court in Management of 
the Federation of Indian Chambers of 
Commerce and Industry v. Their 
Workman, Shri R. K. Mittal, (1972) 2 
SCR 353 = (AIR 1972 SC 763 = 1972 
Lab IC 413). After considering its 
Memorandum of Association, Articles 
of Association and other material, 
which was more or less the same, as 
in the present case, it was held by this 
Court that the activity of this Federa- 
tion is in the nature of a business or 
trade. : 

11. Mr. Rao, learned Counsel 
for the appellants strongly relies on 
the aforesaid decision. 

12. Mr. Pai, learned Counsel 
for the Federation has firstly raised 
a preliminary objection that before the 
High Court, at no stage, it was urged 
on behalf of the Appellants that the 
activity of the Federation carried on 
in the premises was a business or 
trade. It is added that a half-hearted 
argument was advanced that its acti- 
vity was a ‘profession’ and that too, 
was soon given up. In these circum- 
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stances, it is submitted, the appellants 
should not be allowed to commit a 
volte-face and take up in this Court a 
stand which was either not taken or 
was given up in the High Court. In 
the alternative, learned Counsel con- 
tends that even if this plea is allowed 
to be raised, then also the primary 
activity of the Federation cannot, by 
any stretch of reasoning, be called a 
‘trade, business or profession’ within 
the definition of “commercial esta- 
blishment" given in the Act. Accord- 
ing to Counsel, the activity of the 
Federation is one of general utility; 
the only source of its income is from 
subscriptions. The occasional  exhibi- 
tions or museums organised by it are 
activities which are only imcidental or 
ancillary to the primary charitable 
object of the Federation. No dividends 
are declared, no profits are shared or 
divided among the individual mer- 
bers, and no goods are sold or ex- 
changed. In support of his contentions 
learned Counsel has referred to Com- 
missioner of  Income-tax v. Andhra 
Chamber of Commerce. (1965) 1 SCR 
565 = (AIR 1965 SC 1281). 


13. Mr. Pai further maintains 
that the ratio in R. K. Mittal’s case, 
(1972) 3 SCR 353 = (AIR 1972 SC 763 
= 1972 Lab IC 413) is not applicable 
to the instant case because the defini- 
tion of "industry' in S. 2 (j) of the 
Industrial Disputes Act, 1947 is iar 
wider than that of "commercial esta- 
blishment" in S. 2 (5) of the Act. 


14. Mr. Pai further doubts the 
correctness of the decision in R. K. 
Mittals case (supra) (1972) 3 SCR 353 
=. (AIR 1972 SC 763 = 1972 Lab IC 
413) inasmuch as it holds that the 
activity of the Federation partakes the 
character of trade or business. This 
finding, it is urged, is based on a 
misapprehension of facts and requires 
reconsideration. It is pointed out that 
it was wrongly assumed in Mittal’s 
case (supra) (1972) 3 SCR 353 — (AIR 
1972 SC 763 = 1972 Lab IC 413) that 
the Federation was systematically 
assisting not only its members but aiso 
other business-men and industrialists 
_even if they were not its members. 
The fact of the matter is that the Res- 
pondent is a Federation of Federations 
and not an association of any indivi- 
dual traders, industrialists or business- 
men. 
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15. As regards the preliminary 
objection, it is true that before the 
High Court, it was not argued that the 
activiby of the Federation amounts to 
the carrying on of any business or 
trade in the premises in question. All 
that was attempted to argue there was 
that its activity amounted to a ‘pro- 
fession'. Alternatively, it was contend- 
ed that the case fell within part (b) of 
the definition of “commercial esta- 
blishment" inasmuch as its activities 
were connected with trade and  busi- 
ness, generally. 


16. We do not think it proper 
to shut out the contentions now raised 
before us about the activity of the 
Federation being a trade or business, 
merely on the ground, that the point 
was not properly put before the Hich 
Court. This point will not require any 
additional material for its decision. 
The question is only of drawing a 
correct inference about the point in 
issue from the material already on 
record. We, therefore, overrule the 
preliminary objection. 


17. This takes us to the merits 
of the case. In R. K. Mittal’s case, 
(1972) 3 SCR 353 = (AIR 1972 SC 763 
= 1972 Lab IC 413) this Court was 
considering the activity of this Fede- 
ration in the context of ‘industry’ as 
defined in S. 2 (j) of the Industrial 
Disputes Act. That definition reads: 


" "Industry" means any business, 
trade, undertaking, manufacture or 
calling of employers and includes aay 
calling, service, employment, handi- 
craft or industrial occupation or avoca- 
tion of workmen.” 


18. It will be seen that “any 
business, trade" is an element common 
to the definitions of “commercial esta- 
blishment” and “industry” givea in 
the respective statutes. That was why 
the question, whether the activity . of 
the Federation is a business or trade 
activity, was directly and substantial- 
ly in issue in R. K. Mittal’s case, (1972) 
3 SCR 353 = (AIR 1972 SC 763 = 
1972 Lab IC 413) Therein, the Memo- 
randum of Association, Articles of 
Association and the other material 
placed before the court were closely 
examined. The entire case law was 
surveyed. The contentions now can- 
vassed were also raised and consider- 
ed in that case. Jaganmohan Reddy J. 
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speaking for the Court, posed the 
question for decision thus: 

"In our view the linch-pin of the 
definition of ‘industry’ is to ascertain 
the systematic activity which the 
organization is discharging namety, 
whether it partakes the nature of a 
business or trade; or is an undertak- 
ing or manufacture or calling of em- 
ployers". 

(emphasis added) 

19. The answer given to ihis 
question has been correctly summed 
up in the head-note of the Report, as 
under: 

“The above being the position in ' 
law the mere fact that the appellant 
Federation had charitable aims and 
objects would not take it out of the 
definition of industry. An examination 
of the activities of the Federation 
showed that the Federation carried on 
systematic activities to assist its mem- 
bers and other businessmen and indus- 
trialists and even to non-members as 
for instance in giving them the right 
to subscribe to their bulletin; in tak- 
ing up their cases and solving their 
difficulties and in obtaining conces- 
sions and facilities for them from the 
Government. These activities were 
business activities and material ser- 
vices rendered to businessmen, tra- 
ders and industrialists who are 
members of the constituents of the 
Federation. There could be no doubt 
that the Federation was an industry 
within the meaning of S. 2 (j) of the 
Act.” 

(The crucial words are those that have 
been underlined). 


20. The cases under the Income- 
tax Act wherein the main object of 
the organization was charitable, were 
also considered and found of little 
assistance. It was observed that: 

“the object of an organisation 
may be charitable but nevertheless its 
activity may be commercial so as to 
satisfy the definition of an industry 
as explained and illustrated by 
Court particularly in Safdarjang Hos- 
pital’s case, (1971) 1 SCR 177 = (AIR 
1970 SC 1407 = 1970 Lab IC 1172). We 
could therefore envisage an institution 
having its aims and objects charitable 
and yet its activities could bring it 
within the definition of industry”. 

21. The above observations 
were made in the context of the defi- 
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nition of ‘industry’ but they are equal- 
ly applicable in the present case. The 
very definition of “commercial esta- 
blishment" indicates that the activity 
of a registered society, charitable or 
other trust will not take it out of the 
definition if the activity carried on by 
it amounts to a business, trade or pro- 
fession or any work in connection 
therewith or incidental thereto. 

22. No doubt, the effective 
membership — as distinguished from 
Honorary: membership — of the Fede- 
ration is open only to Chambers of 
Commerce or Commercial Associations 
of requisite strength and standing, but 
the fact remains that it carries on 
systematic activities not only to assist 
its members but also other traders or 
business-men who are members of the 
constituents of the Federation. It has 
set up Tribunals for arbitration in dis- 
putes arising between individual tra- 
ders or business concerns in the course 
of trade, industry or other business 
matters. It takes up with the con- 
cerned authorities the specific difficul- 
ties experienced by the trade in the 
day-to-day business and endeavours to 
attain for the traders and industrialists 
those material advantages by unified 
action which they may not be able to 
achieve in their individual capacity. It 
helps businessmen and  industrialists 
by securing for them the services of 
expert technical men (vide clauses (f) 
and (k) of the Memorandum of Asso- 
ciation). It undertakes regular publica- 
tion of periodicals, bulletins, Reviews 
ete. for the benefit of business-men, 
big or small whether or not they are 
members of the Federation. These 
publications are available on pay- 
ment of subscription or orice even 
to individual businessmen or tra- 
ders who are not members of the 
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Federation. All these are busi- 
ness activities carried on systema- 
tically. We therefore do not think 


that R. K. Mittal’s case, (1972) 3 SCR 
353 = (AIR 1972 SC 763 = 1972 Lab 
IC 413) was incorrectly decided and 
needs reconsideration. 


23. It is true that in R. K. Mit- 
tals case, (1972) 3 SCR 353 = (AIR 
1972 SC 763 = 1972 Lab IC 413) it was 
held that these activities of the Fede- 
ration are also in the nature of mate- 
rial services within the wider defini- 
tion of ‘industry’. Though the render- 
ing of services is not specifically men- 
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tioned as an element of the definition 
of "commercial establishment", yet 
this very element appears in the defi- 
nition of ‘shop’ in S. 2 (27) of the Act. 
Any premises where services are ren- 
dered to “customers” fall within the de- 
finition of a "shop". These services are 
material services. For the application 
of the Act to the Federation, it is im- 
material whether its activities bring 
its premises within the ambit of a 
or a  "eommercial establish- 


24, It is well settled that a 
systematic activity can be a business 
activity even if no dividends are de- 
clared or profits shared. 

25. In the matter of Incorpora- 
ted Council of Law Reporting for En- 
.gland and Wales, (1888) 22 QBD 279, 
the Queens Bench was considering the 
interpretation of the expression “trade 
or business" in S. 11 of the English 
Customs and Inland Revenue Act 1885 
with reference to the activity of the 
Incorporated Council of Law Report- 
ing for England and Wales. The asso- 
ciation was established for the objects 
of preparing and publishing under 
gratuitous professional control, re- 
ports of judicial decisions; of issuing 
digests and other publications relating 
to legal subjects. In carrying them out 
the association employed editors, re- 
porters, printers, and publishers and 
supplied its publications to subscribers 
and others for payment. lt was  con- 
tended that the activity of the Associa- 
tion was not "a business or trade" be- 
cause by the Memorandum of Associa- 
tion all the property and income of 
the association were applicable solely 
to the promotion of the above objeots, 
and no part thereof could be paid as 
dividend or otherwise, to any mem- 
ber. 


26. Holding that the associa- 
tion was established for a "trade or 
business", Lord Coleridge C. J. repell- 
ed the contention in these terms. 

"Though it may be true that in 
the great majority of cases the carry- 
ing on of a trade does, in fact, include 


the idea of profit, yet the definition of. 


the mere word ‘trade’ does not neces- 
sarily mean something by which a 
profit is made. But putting aside the 
question whether they carry on a 
trade, how can it be denied that the 
Council carry on a business? They are 
incorporated; they have a secretary; 
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they employ editors, reporters, and 
printers; they print books, they sell 
those books, they do all that is ordi- 
narily done in carrying on the busi- 
ness Of a bookseller." 

27. The above observations ap- 
ply mutatis mutandis to the activity 
of the Federation. It will bear repeti- 
tion that the Federation also publishes 
periodicals, bulletins etc. and issues 
the same to members free of charge 
amd to non-member businessmen on 
payment. It holds commercial or indus- 
trial exhibitions, runs museums and 
makes profits. Of course, that profit is 
ploughed back for the purposes of the 
Federation as set out in its Memoran- 
dum of Association, and is not distri- 
buted among its members. But that 
does not alter the fact that its activity 
is a trading or business activity. 

28. For all the foregoing rea- 
sons, particularly in view of the deci- 
sion of this Court in R. K. Mittal’s 
case, (1972) 3 SCR 353 = (AIR 1972 
SC 763 = 1972 Lab I C 413) we would 
hold that the premises of the Federa- 
iion are a "commercial establishment" 
within the meaning of S. 2 (5) of the 
Act. 

29. In the result we allow this 
appeal, set aside the judgment of the 
High Court and dismiss the writ peti- 
tion. In the circumstances of the case 
we make no order as to costs. 


Appeal allowed. 


AIR 1974 SUPREME COURT 1533 
(V 61 C 280) 
A. N. RAY, C. J., K. K. MATHEW, 
A. ALAGIRISWAMT, P. K. GOS- 
WAMI AND R. S. SARKARIA, JJ. 
M/s. S. K. G. Sugar P. Ltd. Peti- 
tioner v. State of Bihar and others, 
Respondents. 
Writ Petn. No. 370 of 1969, 
26-4-1974. 


Index Note: — (A) Constitution of 
India, Art. 213 — Conditions to pro- 
mulgate Ordinances — Satisfaction of 
Governor as to necessity — Not jus- 
ticiable. 

Brief Note: — (A) The necessity 
of immediate schon and of promulgat- 
ing an Ordinance is a matter purely 
for the subjective satisfaction of the 
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Governor. He is the sole Judge of 
the circumstances necessitating the 
making of an Ordinance. His satisfac- 
tion is not justiciable and cannot be 
questioned on ground of error of judg- 
ment or otherwise. AIR 1969 SC 903, 
Relied. on. - (Para 16) 


Index Note: — (B) Bihar Sugar 
Factories Control Act (7 of 1937), Sec- 
tion 29 (As amended from time to 
time) — Essential Commodities Act 
(1955), Ss. 16 (1) (b) — Bihar Sugar- 
cane (Regulation of Supply and Pur- 
chase) Act (Presi. Act 8 of 1969), Sec- 
tion 66 (1) — Effect of decisions in 
1968 Pat. L.J.R. 179 and AIR 1970 
SC 267 declaring Bihar Acts 7 of 1937 
and 7 of 1955  unconstitutional and 
invalid. (X-Ref: Constitution of India, 
Art. 254 (1)). 

Brief Note: — (B) By virtue of 
various subsequent legislation relating 
to the subject involved in Bihar Act 7 
of 1937, the taxing provisions of that 
Act never lost their validity. They 
continued to be in force. The Notifi- 
cation D/- 21-10-1963 issued under 
S. 29 also remained operative til it 
was replaced by another Notification 
issued on 12-1-1968 under Bihar Ordi- 
nance 3 of 1968. (Para 20) 

There was no competition or col- 
lision between taxing provisions of 
the Bihar Act and those of the Cen- 
tral Act. The two exist side by: side 
and each remains operative in its own 
distinct field without interfering with 
the other. (Paras 25, 26 and 29) 

It is well-settled that within its 
competence, a Legislature has the 
power to make a law imposing a tax 
retrospectively or validate defective 
laws by subsequent legislation, or 
even past unlawful collections, the 
power of validation being ancillary to 
and included in the power to legislate 
on a particular subject. (Para 30) 

The validity of the impugned 
notification and the cess and tax im- 
posed thereunder has to be judged 
with reference to the successive Ordi- 
nances and finally to the President’s 
Act. By virtue of the legal fiction in- 
troduced by the validating provision 
in S. 66 (1), the impugned notification 
will be deemed to have been issued 
not necessarily under the Ordinance 
No. 3 of 1968 but under the President’s 
Act itself, deriving its legal force and 
validity directly from the latter. 

(Para 32) 
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Cases Referred: Chronological Paras 

AIR 1972 SC 2427 = (1973) 1 SCR 
896, Hukam Chand v. Union of 
India ; 

AIR 1970 SC 267 = (1969) 2 SCC 
340, A. K Jain v. Union of 
India 5, 21 

AIR 1969 SC 903 = (1969) 1 SCR 
478, State of Punjab v. Sat Pal 
Dang 

AIR 1969 Pat 8, Belsand Sugar Co. 
Ltd. v. Thakur Girja Nandan 
Singh : 5, 23 

1968 Pat LJR 179, A. K. Jain v. 
Union of India 5, 14, 21, 

22, 24 

(1966) Misc. J. C. No. 1344 of 1964 
D/- 20-7-1966 (Pat) Sugauli 
Sugar Works P. Ltd. v. Co-opera- 
tive Development & Cane Mar- 
keting Union 

The Judgment of the Court was 
delivered by 

SARKARIA, J:— In this petition 
under Article 32 of the Constitution, 
the petitioner, a Private Ltd. Company 
challenges the validity of the Cane 

Cess and Purchase tax levied on it for 

the month of January, 1968. Respon- 

dents 1, 2 and 3 are the State of Bihar, 

Certificate Officer and the Collector 

of Champaran, respectively. 


2. The facts are these: 

There was in force in the State 
of Bihar a pre-Constitution law known 
as Bihar Sugar Factories Control Act, 
1937 (Act 7 of 1937). By notification 
issued under Section 29 of that Act, 
cane cess and purchase tax were being 
levied in respect of sugar cane intend- 
ed to be used or used in a sugar fac- 
tory. It was a temporary enactment. 
Originally, it was to remain in force 
until June 30, 1941. But its life was 
extended from time to time by dif- 
ferent amending Acts. The last exten- 
sion was made by Bihar Act 6 of 1950 
upto January 30, 1955, which came 
into force on January 9, 1950 when it 
was published in the Bihar  Govern- 
ment Gazette. Thereafter, Bihar Act 7 
of 1955 which came into force on 
March 30, 1955, amended Section 1 (3) 
of Act 6 of 1950 extending the life of 
Act 7 of 1937, indefinitely beyond 
June 30, 1955. In the meantime, the 
Essential Commodities Act No. 10 of 
1955 (hereinafter called the Central 
Act) was enacted by Parliament. After 
the assent of the President, it came 
into force on April 1, 1955. Section 16 
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(1) (b) of the Central Act expressly re- 
pealed "amy other law in force in any 
State immediately before the  com- 
mencement of this Act in so far as 
such law controls or  authorises the 
control of the production, supply and 
-distribution of, and trade and com- 
merce in, any essential commodity.” 

3. Bihar Act 17 of 1963 substi- 
tuted in Act 7 of 1937 with retrospec- 
tive effect from January 1, 1962, this 
new Section 29: 


"Cess and tax on cane — The 
State Government may by notification 
impose — 

(a) a cess not exceeding fifty-one 
naya paise per quintal on the entry 
of sugarcane into a local area, speci- 
fied in such notification, for consump- 
tion, use or sale therein: 

(b) a tax not exceeding fifty-one 
naya paise per quintal on the purchase 
of sugarcane by or on behalf of the 
occupier of a factory; 

Provided that such tax shall not 
be payable in respect of sugarcane for 
which a cess imposed under clause (a) 
is payable.” 

4, The Government of Bihar, 
acting under this Section, issued and 
published a notification on October 21, 
1963, in the Gazette whereby came cess 
and purchase tax at certain rates were 
levied in the local areas ets in 
the notification. 


5. The constitutional validity 
of Bihar Act 7 of 1937 and the rules 
framed thereunder was challenged by 
a writ petition in the High Court of 
Patna which by its judgment, dated 
.July 4, 1966 in A. K. Jain v. Union of 
India, 1968 Pat LJR 179, held Act 7 
of 1937 and the rules framed there- 
under to be unconstitutional and 
invalid. On appeal against that 
judgment, this Court in A. K. Jain v. 
Union of India, (1969) 2 SCC 340 = 
(AIR 1970 SC 267), held that if the 
Bihar Act 7 of 1937 provides anything 
contrary to Rule 3 (3) of the Sugar- 
cane (Control) Order 1955, issued 
under the Central Act, it must be held 
to have been altered in view of Arti- 
cle 372 of the Constitution. The Patna 
High Court followed its earlier deci- 
sion in A. K. Jain’s case, 1968 Pat 
LJR 179, in Sugauli Sugar Works Pvt. 
Ltd. v. Co-operative Development and 
Cane Marketing Union Misc. J. C. No. 
1344 of 20-7-1966 (Pat) and in 
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Belsand Sugar Co. Ltd. v. Thakur Girja 
Nendan Singh, AIR 1969 Pat. 8. 

6. After Bihar Act 7 of 1937 
was struck down by the High Court, 
no legislative measures were taken un- 
til January 12, 1968 when Ordinance 
No. 3 was promulgated by the Gover- 
nor of Bihar with instructions of the 
President 

T. Section 35 of the Ordinance 
corresponded to S. 29 inserted in Act 
7 of 1937 by the Amending Act of 
1963, excepting that the maximum 
rate of the cess/tax leviable was fixed 
at 67 paise per quintal. 

8. Section 50 of the Ordinance 
repealed the Bihar Act 7 of 1937. Its 
sub-section (2) contained a saving and 
validating provision with regard to 
anything done, tax imposed or liabi- 
lity incurred etc. under the Repealed 
Act "7 of 1937. 

9. A notification under Sec. 35 
imposing a tax under this Ordinance 3 
of 1968, however, was issued by the 
Government on February 16, 1968. 
Ordinance No. 3 lapsed on February 
28, 1968, on which date, another Ordi- 
nance (No. 6 of 1968) was promulga- 
ted. Sub-sections (1) and (2) of S. 35 
of this Ordinance were tbe same as 
those of the preceding Ordinance ex- 
cepting that a second proviso to sub- 
sec. (1) was added in these terms: 

"Provided further that any tax 
imposed by the State Government in 
respect of the crushing year 1967-68 
under the provisions of the Bihar 
Sugarcane (Regulation ofSupply and 
Purchase) Ordinance 1968 (Bihar Ordi- 
nance No. 3 of 1968) shall be deemed 
to have been effectively imposed from 
the date of enforcement of that Ordi- 


nance.” 

10. By Section 35 (3) Ordinance 
3 of 1968 was repealed. But S. 50 
saved and validated everything done 
under Act 7 of 1937 and the repealed 
Ordinance. 

11. © On July 4, 1968, the Gover- 
por promulgated Bihar Ordinance 4 of 
1969. It provided that except its Sec- 
tions 1 and 52 which came into force 
at once, the remaining provisions 
“shall be deemed to have come into 
force from the 25th June 1969”. Sec- 
tion 49 reproduced the taxing provi- 
sions of the preceding Ordinance. Sec- 
tion 66 contained validating provisions 
analogous to those found in the pre- 
ceding Ordinance: 
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uos Notwithstanding any iudg- 
went, decree or order of any court, all 
cesses and taxes imposed, assessed or 
collected cr purporting to have been 
imposed, assessed or collected under 
any State Law, before the 25th June. 
1968, shall be deemed to have been 
validly imposed, assessed or collected 
in accordance with law as if this Ordi- 
nance had been in force at all mate- 
rial times when such cess or tax was 
imposed, assessed or collected, and ac- 


12. On August 31, 1969 during 
the President's Rule, Bihar Sugarcane 
(Regulation of Supply and Purchase) 
Act, 1969 (President's Act 8 of 1969) 
was passed. Section 66 (1) of that Act 
provided: 

“Notwithstanding any judgment. 
decree or onder of any court, all cesses 
amd taxes imposed, assessed or collect- 
ed or purporting to have been imposed, 
assessed or collected under any State 
law, before the commencement of this 
Act, shall be deemed to have been 
validly imposed, assessed or collected 
in accordance with law as if this Act 
had been in force at all material times 
when such cess or tax was imposed, 
assessed or collected and accordingly 

13. In January 1968, the peti- 
tioner purchased sugarcane for pro- 
duction of sugar in its factory from 
the sugarcane growers of the area al- 
lotted to its factory on payment of the 
price fixed by the State Government. 
Respondent 1 sent four requisitions 
for realization of cane cess and pur- 
chase tax said to be due umder the 
Bihar Act 7 of 1937. The demand noti- 
ces were issued under Section 5 of the 
Bihar amd Orissa Public Demands Re- 
covery Act 4 of 1914. One of such 
notices was a demand of Rupees 
1,71,543/56 P. alleged to be cess/pur- 
chase tax tax dues for January, 1968. 

. 14. The petitioner challenges 
these impositions and consequent re- 
quisitions and demands on several 
grounds out of which, the following 
have been canvassed before us: 

(1) Bihar Act 7 of 1937 and Act 7 
of 1955 which attempted to make it 
permanent and the notification issued 
thereunder imposing the cess and tax 
in question, were declared unconstitu- 
tional and invalid by the Patna High 
Court in A. K. Jain’s case 1968 Pat 
LIR 179 (supra) on July 4, 1966 and 
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that decision was affirmed by this Court 
in appeal There was no law in force au- 
thorising the levy of the cess/tax till 
January 12, 1968 when Bihar Ordi- 
nance 6 of 1968 was promulgated; 

(2) The 2nd proviso to Section 35 
of.Bihar Ordinance 6 of 1968 is in- 
valid. Section 35 of Ordinances 3 and 
6 of 1968 per se did not impose any 
tax. It only empowered the State Gov- 
ernment to do so by notification, and 
that, too, prospectively. The second 
proviso eannot operate to give retros- 
pective effect to the notification, dated 
February 16, 1968. Reference has been 
made to Hukam  Chand v. Union of 
India, (1973) 1 SCR 896 = (AIR 1972 
SC 2427). 

(3) The second proviso to S. 35 
of Ordinance 6 of 1968 antedated the 
imposition of tax from January 12, 
1968, the date of promulgation of the 
1968. Assuming 
this proviso to be valid, there was no 
notification imposing the tax in exist- 
ence for the period from January 1, 
1968 to January 11, 1968. Any tax or 
cess levied for this ‘uncovered’ period 
was without the authority of law; 

(4) The Bihar Ordinance 3 of 1968 
was beyond the competence of the 
Governor under Article 213 of the 
Constitution because there was no 
urgency for the promulgation of the 
Ordinance and the power was exercis- 
ed mala fide. 


15. We shall take the last con- 
tention first. Barring those cases 
where the Governor has to obtain pre- 
vious instructions from the President, 
the Governor’s power to promulgate 
Ordinances under Art. 213 is subject 
to two conditions, namely: , 

(a) that the house or houses, as 
the case may be, of the State Legisla- 
ture must not be in session when the 
Ordinance is issued; and 

(b) the Governor must be satis- 
fied as to the existence of circums- 
tances which render it necessary for 
him to take immediate action. 


16. There is no dispute with 
regard to the satisfaction of the first 
condition. Existence of condition (b) 
only is questioned. It is however well- 
settled that the necessity of immediate 
action and of promulgating an Ordi- 
nance is a matter purely for the sub- 
jective satisfaction of the Governor. 
He is the sole Judge as to the exist- 
ence of the circumstances necessitating 
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the making of an Ordinance. His satis- 
faction is not a justiciable matter. It 
cannot be questioned on ground of 
error of judgment or otherwise in 
court. — see State of Punjab v. Sat 
Pal Dang (1969) 1 SCR 478 — (AIR 
1969 SC 903). The contention is devoid 
of merit. Moreover, after the coming 
into force of the President's Act 8 of 
1969, this question had become merely 
academic. 

M. This takes us to the other 
contentions. They are interlinked. To 
us, none of them appears to be well- 
founded. 

18. The first question is whe- 
ther after the commencement of the 
Central Act on April 1, 1955, the whole 
of Act 7 of 1937 became void and in- 
operative? The question further resol- 
ves itself into the issue: To what ex- 
tent this pre-Constitution Act 7 of 
1937 was repugnant to the Central Act, 
and, in consequence to what extent it 
stood repealed or altered? 

19. Act 7 of 1937 dealt with 
two distinct and separate matters viz., 
(a) the regulation of production, sup- 
ply and distribution of sugar-cane, 
and (b) imposition and collection of 
cesses and taxes in respect of sugar- 
cane. 

20. Matter (a) was referable to 
Entry 33 of the Concurrent List (III) 
and matter (b) to Entry 52 of the State 
List (II) in the 7th Schedule of the 
Constitution which corresponds to En- 
try 49 of the Provincial Legislative 
List (List II) of the Government of 
India Act, 1935. The Central Act 10 of 
1955 related to matter (b) only. Bihar 
Act 7 of 1937 and Bihar Act 7 of 1955 
which purported tore-enactthe former 
permanently, in so far. as it provided 
for regulation of production, supply 
and distribution of sugarcearle — a 
matter falling under Entry 33 of the 
Concurrent List — was repugnant to 
the Central Act 10 of 1955, and, in 
view of Article 254 of the Constitu- 
tion, to the extent of that repugnancy 
or inconsistency would be void. In the 
light of Article 372 of the Constitu- 
tion read with S. 16 (1) (b) of the Cen- 
tral Act, the Bihar Act would be 
deemed to have been repealed with 
effect from April 1, 1955, only in so 
far as, it controlled or authorised the 
control of the production, supply and 
distribution of, and trade and com- 
merce in sugar-cane. The taxing pro- 
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(and continued under the Acts of 1955 
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visions of the Bihar Act were not in 
any way repugnant to the Central Act 
or any other law passed by Parliament. 
Those taxing provisions, as already 
noticed, fall under Entry 52, List II 
and that was why Section 18 of the 
Central Act confined the repeal only 
to those provisions which were cover- 
ed by Entry 33, List ITI. The taxing 
provisions of the Bihar Act, therefore, 
never lost their validity and continu- 
ed tio be in force. The notification 
issued under the Bihar Acts of 1937, 


and 1963), imposing the tax or cess, also 
remained operative during the period 
in question, till it was replaced by 
another notification issued on  Janu- 
ary 12, 1968 undér the Ordinance 3 of 
1968. It is therefore, incorrect to say 
that there was any period, much less 
in January 1968, during which the tax 
va levied without the authority of 
aw. 

21. Mr. Chatterjee, however, 
contended that the Patna High Court 
had in A. K. Jain’s case, 1968 Pat LJR 
179 (supra) struck down the Bihar 
Act 7 of 1937 in its entirety and that 
decision was affirmed in appeal by this 
Court. In this connection he has in- 
vited our attention to the observations 
of the High Court in A. K. Jain’s case, 
(1969) 2 SCC 340 = (AIR 1970 SC 267) 


and in Belsand Sugar Company's case 
AIR 1969 Pat 8 (supra). 


22. The observations in ques- 
tion in A. K. Jain's case, 1968 Pat LJR 
179 are: 

"Assuming here that Bihar Act 7 
of 1937 is severable and can be bifur- 
cated into two parts, one dealing with 
the control of sugar industry, a topic 
faling under Entry 52 of List I and 
the other dealing with sugarcane, a 
topie as held by me above, falling 
under Entry 33 of List III, it follows 
that the Central Parliament was com- 
petent under Article 246 to repeal law 
in relation to sugarcane and thus the 
Bihar Act and the Rules in relation to 


sugarcane stood repealed and became 
unenforceable in accordance with the 
provisions of Article 372 of the Con- 
stitution.” 

23. The above remarks were 
re-echoed by the same High Court in 
Belsand Sugar Co.’s case, AIR 1969 Pat 
8, thus: 

“The State Legislature...... was not 
competent to enact...... and to extend 
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the life of even the severable part of 
Bihar Act 7 of 1937, without taking 
recourse to the procedure prescribed 
in clause (2) of Article 254 of the Con- 
stitution, but, unfortunately, Bihar 
Act 7 of 1955 did not receive the assent 
of the President, and, therefore, being 
repugnant to certain provisions of the 
Central Act, it could not have any 
effect, and it was void on this ground 
as well" 


24. The observations extracted 
above, though very widely expressed, 
must be confined to the precise points 
for determimation that had arisen in 
those cases. These observations were 
apparently made in the context of 
those matters in the Bihar Act which 
were either referable to Entry 52, 
Union List or Entry 33, Concurrent 
List. In neither of those cases, the 
High Court, was concerned with the 
validity of the taxing provisions of the 
Bihar Act, covered by Entry 52 of the 
State List. In A. K. Jain’s case (supra), 
1968 Pat LJR 179 the only question 
that fell for determination was, whe- 
ther Sections 3 and 7 of the Central 
Act 10 of 1955 and Clause 3 (iii) of 
the Sugar Comtrol Order 1955 issued 
under that Act, were valid and within 
the legislative competence of  Parlia- 
ment. It was contended that the regu- 
lation of price of sugarcane was ex- 
pressly dealt with by Bihar Act 7 of 
1937 and the action taken against the 
petitioners by the police and the 
Magistrate was without junisdiction be- 
ing in contravention of Bihar Act and 
the rules framed thereunder. Thus 
only that part of the Bihar Act came 
up for consideration which related to 
Entry 33 of the Concurrent List, and 
which only could be said to be incon- 
sistent with the Central Act. No ques- 
tion of the validity of the taxing pro- 
visions of the Bihar Act arose in that 
case. 


25. Even the High Court found 
that the matters relatable to Entry 33, 
Concurrent List were severable from 
the other provisions of the Act. Be- 
fore us also, it has not been seriously 
urged that the taxing provisions of the 
Bihar Act were so  interwoven and 
inextricably connected with the provi- 
sions referable to Entry 33 List Ill, 
that the whole Act would stand or 
fall together. There was no competi- 
tion or collision between the taxing 
provisions of the Bihar Act and those 
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of the Central Act. The two exist side 
by side and each remains operative in 
its own distinct field without interfer- 
ing with the other. 

26. It will bear repetition that, 
the taxing provisions of the Bihar Act 
were advisedly kept out of the pur 
view of S. 16 (1) (b) of the Central Act 
which repealed the State laws only in 
So far as they controlled or authorised 
control of the production, supply and 
distribution of sugarcane. The taxing 
provisions of the Bihar Act therefore 
were neither rendered inoperative by 
Article 254 (1), nor repealed or alter- 
ed by the competent Legislature 
within the contemplation of Art, 372 
of the Constitution. 

21. It is important to recall 
that when A. K. Jain’s case came up 
in appeal, this Court, did not endorse 
the sweeping proposition sought to be 
spelled out by the petitioners from 
the wide language used by the High 
Court in the extracts above. The only 
reference to the Bihar Act, made by 
this Court, was as follows: 

i reed Sub-rule (3) of Rule (3) spe- 
cifically provides that unless there is 
an agreement in writing to the con- 
trary between the parties the pur- 
chaser shall pay to the seller the price 
of the sugarcane purchased within 
days from the date of the delivery of 
the sugarcane. This is a specific man- 
date. If the Bihar Act provides any- 
thing to the contrary, the same must 
be held to have been altered in view 
of Article 372 of the Constitution..." 

(emphasis added) 


28. Since the taxing provisions 
of the Bihar Act do not contain "any- 
thing contrary" to the Central Act, 
they could not in the light of the ob- 
servations of this Court, be held to 
have been altered in view of Art. 372. 
Indeed, as pointed out already, the 
Court in that case was not at all con- 
cerned with the taxing provisions of 
the Bihar Act. 


29. In view of the above discus 
sion the conclusion is inescapable that 
the taxing provisions of the Bihar Ac 
7 of 1937, as re-enacted permanently 
byl Bihar Act 7. of 1955, continued to 
be operative and validly in force a 
all material times, even after the 
enactment of the Central Act. Further, 
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the successive Ordinances promulga- 


ted by the Governor validated by way 
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of abundant caution those taxing pro- 
visions or anything done thereunder. 


30. It is well settled that 
within its competence, a Legislature 
has the power to make a law impos-. 
ing a tax retrospectively or validate 
defective laws by subsequent legisla- 
tion, or even past unlawful collections, 
the power of validation being ancil- 
lary to and included in the power to 
legislate on a particular subject. 


31. We have extracted earlier 
in this judgment, such validating pro- 
visions in S. 66 of the Bihar Ordinance 
4 off 1969 and S. 66 (1) of the Presi- 
dent's Act 8 of 1969. The language of 
these provisions is of the widest ampli- 
tude; and, even if it is assumed that 
the Central Act had cast any doubt on 
or introduced any imfirmity in the 
taxing provisions of the State Act, 
the same had been removed or cured 
by. Section 66 (1) of the President's 
Act which not only nullifies the effect, 
if any, of the judgment of the High 
Court on the taxing provisions of the 
Bihar Act 7 of 1937, but also validates 
the imposition, assessment or  collec- 
tion of all cesses and taxes imposed 
under any Statelaw with retrospective 
effect as if the President's Act had 
been in force at all material times in- 
cluding the period in question i.e. of 
January, 1968. 


32. The validity of the impu- 
pned notification and the cess and tax 
imposed thereunder has to be judged 
with reference to the successive Ordi- 
nances and finally to the President's 
Act. By virtue of the legal fiction in- 
troduced by the validating provision 
in S. 66 (1), the impugned notification 
will be deemed to have been issued 
not necessarily under the Ordinance 
No. 3 of 1968 but under the Presi- 
dent's Act, itself, deriving its legal 
force and validity directly from the 
Jatter. 


33. For the foregoing reasons, 
we negative the contentions of the 
petitioners and dismiss this petition 


with costs. nm 
Petition dismissed. 
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(V 61 C 281) 

K. K. MATHEW, A. ALAGIRI- 
SWAMI, P. K GOSWAMI AND R. S. 
SARKARIA, JJ. 

M/s. Andhra Industrial Works, 
Petitioner v. Chief Controller of Im- 
ports and others, Respondents. 

Writ Petns. Nos. 122 to 125 of 
1973, D/- 26-4-74. 

Index Note: — (A) Constitution of 
India, Arts. 19 (1) (g) and 32 — Right 
to carry on trade or business — Who 
can avail of — Writ petition by firm 
— Maintainability. 

Brief Note: — (A) The contention 
that because Art. 19 (1) (g) can be 
avalled of only by a citizen, the writ 
petition filed by a firm is not main- 
tainable, is not acceptable. Since 'firm' 
stands for all the partners collective- 
ly, the petition is to be deemed to have 
been filed by all the partners who are 
citizens of India. (Para 8) 

Index Note: — (B) Constitution of 
India, Art. 32 — Jurisdiction under — 
When can be invoked. 

Brief Note: — (B) The  jurisdic- 
tion of Supreme Court under Art. 32 
can be invoked only for the enforce- 
ment of the fundamental rights. A 
petitioner will not be entitled to relief 
under this Article, unless he esta- 
blishes that his fundamental right has 
been violated or imminently threaten- 
ed. Such violation, actual or  poten- 
tial may arise in a variety of ways. 
Instances in relation to laws regulat- 
ing the citizen's right to carry on trade 
Or business guaranteed by Art. 19 (1) 
(g) are: (a) Where the impugned action - 
is taken under a statute which itself 
is ultra vires any provision of Part III 
of the Constitution. (b) Where the sta- 
tute concerned is intra vires but the 
impugned action is without jurisdic- 
tion on account of a basic defect in the 
constitution of the authority or tribu- 
nal or owing to the absence of a pre- 
liminary jurisdictional fact ie. a con- 
dition precedent to the exercise of 
jurisdiction; (c) Where the impugned 
action is based on a misconstruction of 
the intra vires statute or is so con- 
trary to the established procedure or 
rules of natural justice that it results 
in violation of a fundamental right. 

(Para 10) 
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Where it was not contended that 
the Import and Export (Control) Act, 
1947 or any Order or rule made there- 
under was ultra vires; nor was the 
validity of the Import Control Policy 
Statement known as Red Book impea- 
ched, although it was the sheet-anchor 
of the petitioners’ claim and not a sta- 
tutory document; a person on the basis 
of an Import Trade Policy an appli- 
cant has no absolute right, much less 
a fundamental right, to the grant of 
an import licence. AIR 1962 SC 1621; 
and AIR 1972 SC 935, Relied on. 

(Paras 12, 15) 

Index Note: — (C) Constitution of 
India, Art. 32 — Application for Im- 
port license — Delay by authorities 
in dealing with it on account of com- 
plaints against applicant about misuti- 
lisation of material previously import- 
ed by him — Criminal complaint also 
pending for same — Delay in dispos- 
ing of application for license held 
neither undue nor mala fide — No 
violation of rules of natural justice. 
AIR 1972 SC 935, Ref. (Paras 14, 17) 


Index Note: — (D) Imports and 
Exports (Control) Act (1947), S. 3 — 
Import Control Policy (Red Book 
Vol. 1) — Instructions under are in 
interests of the general public and of 
national economy — They are not un- 
reasonable restrictions on trade — 
(X-Ref:—Constitution of India, Art. 19 
(1) (g)) — AIR 1972 SC 935, Ref. 

. (Para 18) 

. Index Note: — (E) Constitution of 
India, Arts. 14 and 32 — No hostile 
plea of discrimination alleged in writ 
petition — There can be no question 
of violation of Art. 14. (Para 19) 
Cases Referred: Chronological Paras 


AIR 1972 SC 935 = (1972) 3 SCR 
1, Deputy Assistant Iron & 
` Steel Controller v. L. Manik- 
chand 15, 17, 18 
AIR 1962 SC 1621 = (1963) 1 SCR 
778, Ujjam Bai v. State of 
U. P. 1 6, 10 
The Judgment of the Court was 
delivered by 
SARKARIA, J:— In these four 
writ petitions under Article 32 of the 
Constitution, the parties and the basic 
questions for determination are the 
same. They will therefore be disposed 
of by a common judgment. 
2. The petitioner-firm is deal- 
ing in the manufacture of automobile 


A. Y. R. 


parts, wires and cables. The petitioner 
made four applications on November 
5, 1969, March 23, 1970, November 
5, 1970 and November 6, 1970, for the 
grant of licences to import stainless 
steel sheets and electrolytic copper 
wire bars, for the period April-March 
1970 and April-March 1971. At the 
time of the receipt of the first appli- 
cation dated November 5, 1969, Res- 
pondent 3 (Deputy Chief Controller of 
Imports and Exports, Hyderabad) 
received some complaints that the 
petitioner firm was mis-utilizing the 
imported material. After a prelimi- 
nary investigation made by the C.B.I, 
a First Information Report was regis- 
tered on December 12, 1969 with the 
police against the petitioner-firm and 
some others in respect of the commis- 
sion of offences under Section 5 of 
the Imports (Control) Act, 1947 read 
with clause 5 of the Imports (Control) 
Order, 1948. In the normal course, 
such applications should have been 
disposed of within three weeks of the 
dates on which they were received. 
Since the respondents did not dispose 
of the applications, the petitioner-firm 
filed four writ petitions (Nos. 3526- 
3529 of 1971) in the High Court of 
Madras praying for the issue of writ 
of Mandamus directing the respon- 
dents to issue the import licenses ap- 
plied for. 


3. Before the High Court, no 
counter-affidavit was filed by the 
Respondents. The High Court, instead 
of issuing a writ of Mandamus, direct- 
ed the Respondents to consider ani 
dispose of the applications in accord- > 
ance with law as expeditiously as pos- 
sible The applications were however 
not disposed of for another five 
months. On September 20, 1970, the 
petitioner moved the High Court for 
proceeding against the authorities for 
contempt of its order. Thereafter, on 
October 22, 1972, the petitioner caus- 
ed a notice by registered post to. be 
served on the respondents. 


4. Respondent No. 3 then in- 
formed the petitioner-firm by his 
communication dated November 7, 
1972, that its applications had been 
rejected. The reasons set out in the 
impugned orders were: (1) Stainless 
steel sheets are not allowed for the 
manufacture of the end product of 
automobile parts as their import has 
been prohibited in terms of the exist- 
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ing instructions; (2) Since the peti- 
tioner-firm owas a manufacturer of 
automobile parts “import of Electroly- 
tic copper wire bars for end use of 
'automobile parts! is not permissible". 


5. The petitioners challenge 
the aforesaid orders of November 7, 
1972 passed by the 3rd Respondent, on 
the ground that in view of the Import 
Policy contained in the Red Book for 
the relevant period, they were entitl- 
ed to the grant of these import licen- 
ces, and that the “existing  instruc- 
tions" on the basis of which their av- 
plications were rejected, could not 
cverride that Import Policy. In any 
case, these instructions are unconsti- 
tutional; they do not amount to ‘rea- 

- sonable restrictions’ within the con- 
templation of Article 19 of the Con- 
stitution on the petitioners’ right to 
carry on their trade. The petitioners 
pray that the impugned orders, dated 
November 7, 1972, be declared void 
and a Mandamus directing the respon- 
dents to issue the licences for the im- 
port of the materials in question for 
the licensing period, April 1969- 
March 1970. in favour of the peti- 
tioners. 


6. At the outset, Mr. Prasad, 
appearing on behalf of the  respon- 
dents, has raised these objections: (1) 
Article 19 (1) (g) on which the peti- 
tioners stake their claim can be avail- 
ed of only by a citizen of India; the 
writ petition filed by the firm is 
therefore not maintainable; 
the petitioners had no fundamental 
right to the grant of the licenses in 
question and the law in pursuance of 
which Respondent 3 passed the impu- 
Ened order, was intra vires, the 
procedural irregularity or error, if 
any, committed by the Respondent in 
the exercise of his jurisdiction, not 
having resulted in violation of or 
threat to any fundamental right of the 
petitioners, cannot be impeached by 
way ofapetition under Article 32 of 
the Constitution. Reference has been 
made to Smt. Ujjam Bai v. State of 
U. P., (1963) 1 SCR 778=({AIR 1962 SC 
1621); (3) No mandamus or other relief 
as prayed for by the petitioners, can 
be granted because the petitioners had 
no specific legal right to the licenses, 
nor was the Respondent under a cor- 
responding legal obligation to grant 
the same; (4) In any case, no import 
licenses for the year 1969-70 in res- 
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(2) Since - 
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pect of the materials in question can 
now be granted because of the restric- 
tions subsequently imposed by Import 
Control Policy of the year 1972. 

7. In reply, Mr. Chitale sub- 
mits that the Respondents have, not 
followed the mandatory procedure 
prescribed in the Import Trade Con- 
trol Hand Book, contravention of 
which entitles the  petitioners to the 
issue of a writ of certiorari or any 
other appropriate order or direction 
from this Court. This contravention, it 
is added, has, in effect, violated the 
fundamental rights of the petitioners 
under Articles 14 and 19 of the Con- 
stitution. 

8. ' We find no merit in the pre- 
liminary objection that the writ peti- 
tion on behalf of the "firm" is not 
maintainable. Since “firm” stands for 
all the partners, collectively, the peti- 
tion is to be deemed to have been fil- 
ed by all the partners who are citizens 
of India. We, therefore, negative this 
objection. 

9. We however, find force in 
the other contentions canvassed by the 
learned counsel for the Respondents. 


10. It must be remembered 
that the jurisdiction of this Court 
under Article 32 can be invoked only 
for the enforcement of the fundamen- 
tal rights. A petitioner wil not be 
entitled to relief under this Article, 
unless he establishes that his funda- 
mental right has been violated o 
imminently threatened. Such violation, 
actual or potential may arise in 
variety of ways, and it is not possible 
to give their exhaustive classification. 
But on the analogy of j 
case (1963) 1 SCR 778 = 
SC 1621) (supra) instances, most usual, 
in relation to laws regulating the citi- 
zen's right to carry on trade or busi- 
ness guaranteed by Article 19 (1) (g) 
may be catalogued as under: 













ultra vires any provision of Part I 
of the Constitution. 
(b). Where the statute concerned is 


on account of a basic defect in 
constitution of the authority or tribu- 
nal or owing to the absence of a preli- 
minary jurisdictional fact i.e. a condi- 
tion precedent to the exercise of juris- 
diction; 
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(c) Where the impugned action is 
based on a misconstruction of the in- 
tra vires statute or is so contrary to 
the established procedure or rules of 
natural justice that it results in viola- 
tion .of a fundamental right. 

11. The instant case is clearly 
not covered by any of the categories. 

12. Herein, it is not contended 
mbat the Imports and Exports (Control) 
Act, 1947 or any Order or rule made 
thereunder is ultra vires. Nor is the 
validity of the Import Control Policy 
Statement (for the period April-March 
1969) known as Red Book impeached. 
Indeed, this Policy statement is the 
sheet-anchor of the petitioners’ claim. 
Such a Policy Statement, as distin- 
guished from an Import or Export 
Control Order issued under S. 3 of the 
said Act, is not a statutory document. 
No person can merely on the basis of 
such a Statement claim a right to the 
grant of an import license, enforce- 
able at law. Moreover, such a Policy 
can be changed, rescinded or altered 
by mere administrative Orders or exe- 
cutive instructions issued at any time. 

13. From the counter-affidavit 
filed on behalf of the Respondents, it 
is clear that the Import Trade Con- 
trol Policy (Red Book-Vol I) had been 
amended and the import of the mate- 
rials in question for utilization in the 
end products of most  'automobile 
parts’ was prohibited as per instruc- 
tions conveyed by Chief Controller of 
Imports & Exports in -his letter No. 
IPC(Gen. 33)/73/72/3499, dated Sept- 
ember 29, 1972, although general 
notice of this amendment was publish- 
ed later on August 18, 1973 (Vide An- 
nexure R-5). The result was that in 
accordance with the amended Import 
Trade Control Policy, the Respondent 
could not, in November 1972, grant 
the licenses applied for, to the peti- 
tioners in respect of the past period, 
April 1969-March 1970. 

14. It is nobody's case that 
Respondent 3 lacked inherent  juris- 
diction to deal with and decline the 
applieation for the grant of the licen- 
ses. Serious complaints of the com- 
mission of criminal offences arising 
out of the misutilization of materials 
previously imported under import 
licenses, were pending investigation by 
the C.B.I. against the petitioners. Sub- 
sequently, a criminal complaint has 
also been made in court for trial of 





A. L R. 


the petitioners and others for those 
offences. In these circumstances, it 
could not be said that the disposal of 
the applications, was delayed by Res- 
pondent 3 due to ulterior motives, or 
that the refusal to grant the licenses 
was violative of the rules of natural 
justice. 

15. Be that as it may, on the 


.basis of an Import Trade Policy an ap- 


plicant has no absolute right, much 
less a fundamental right, to the grant 
of an import licence. The nature 
Such a claim came up for considera- 
tion before this Court in Deputy Assis- 
tant Iron and Steel Controller v. L. 
Manickchanda, Proprietor, Katrella 
Metal Corpn. Madras, (1972) 3 SCR 1 
= (AIR 1972 SC 935). 

16. That was an appeal by 
special leave against the judgment of 
the High Court rendered in exercise 
of writ jurisdiction under Art. 226. The 
writ-petitioner asked for the issue of 
a Mandamus requiring the authorities 
to consider his application for license 
to import stainless steel in terms of 
1968-69 Policy and not in accordance 
with 1970-71 Policy when the applica- 
tion was made, This Court held that in 
view of S. 3 (1) (a) of the Imports and 

ts Control Act, 1947 and cl. 6 (1) 
(a) of the Imports (Control) Order. 
1955, an applicant has no vested right 
to an import licence in terms of the 
policy in force at the time of the ap- 
plication. No case for the mandamus 
prayed had been made out, particular- 
ly when the delay in disposing of the 
application for licence was not due to 
the fault of the Licensing Authority. 


17. The ratio of Maneckchand’s 
case (1972) 3 SCR 1 = (AIR 1972 SC 
935) (supra) is applicable with grea- 
ter force to the present petitions which 
have been made under Article 32 of 
the Constitution. The instant case is 
no doubt one of delay on the part of 
the authority, butthis 'delay' could not 
be said to be ‘undue’ or motivated 
by bad faith, In view ofthe superven- 
ing criminal proceedings against the 
petitioners, the ent might have 
thought that it was better for him to 
defer decision on the applications till 
the termination of the criminal pro- 
ceedings. 

18. Nor do we find any sub- 
stance in the contention that the 
“existing instructions” or the orders 
made in pursuance of the Import and 
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Exports Control Act place "unreason- 
able restrictions" on the petitioners’ 
right tocarry on trade or business. 
These restrictions obviously have been 
imposed in the interestsof the general 
public and national economy. Again, 
in this connection the observations 
made by this Court in Maneckchand’s 
case (1972) 3 SCR 1 = (AIR 1972 SC 
935) (supra) are relevant and may be 
extracted: 

M reri it has to be borne in mind 
that in the present stage of our indus- 
trial development imports requiring 
foreign exchange have necessarily to 
be appropriately controlled and regu- 
lated. Possible abuses of import quota 
have also to be effectively checked 
and this inevitebly requires proper 
scrutiny of the various applications for 
import licence. In granting licences for 
imports, the authority concerned has 
to keep in view various factors which 
may have impact on imports of other 
items of relatively greater priority in 
the larger interest of the overall eco- 


nomy of the country which has to be 


the supreme consideration”. 
19. Lastly, there is no 
tion of the violation of Article 14. of 
the Constitution. Excepting a nebu- 
lous allegation in the rejoinder,. 
petitioners have not set up any plea 
of hostile discrimination. They have 
not given any particulars whatever, of 
any other applicant, similarly  situa- 
ted, who might have been granted 
such an import licence in like circum- 


stances. 
20. For all the reasons afore- 
said, the petitions fail and are dis- 


missed, but, in the circumstances of 
the case, without any order as to costs. 
Petitions dismissed. 
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Index Note: — (A) Constitution of 
India Art. 14 — Certain persons ap- 
pointed under contract as distributors 
of levy sugar — Government forming 
policy to distribute sugar through Co- 
operative shops — "Termination of con- 
tractual appointments Whether 
violates Article. 


Held, that the petitioners had no 
legal right to trade in levy sugar. The 
Government. formulated a policy to 
distribute levy sugar through Model 
shops and Co-operative Societies to 
ensure fair and equitable distribution. 
The Government terminated the agree- 
ments under the terms of the agree- 
ment. Retailers were eliminated as 
and when shops were opened and 
hence there was no discrimination. 

(Para 15) 

The Judgment of the Court was 
delivered by 

RAY, C. J:— These writ peti- 
tions under Article 32 were dismissed 
on 5 April 1974. Reasons were to be 
given later on. These are as follows. 


2. The petitioners asked for a 
writ of mandamus restraining the res- 
pondents from denying the petitioners 
their quota of levy sugar which they 
had been receiving under the Levy 
Sugar (Supply Control) Order, 1972. 


3. Up to 1967 production, price, 
and distribution of sugar were con- 
trolled by the Government of India in 
exercise af the powers conferred on it 
by the Essential Commodities Act, 
1955 and the orders made thereunder. 

4. Every dealer i sugar was 
required by the Sugar Dealers Licens- 
ing Order, 1962 to obtain a licence for 
trading in sugar. The licences were 
required for any person who stored 
more than 10 quintals of sugar ata 
time for purposes of sale. The licences 
were issued annually. They were re- 
newable. 


5. Jn 1971 the Central Govern- 
ment provided for partial decontrol of 
sugar by which producers were  re- 
quired to sell a part of the total pro- 
duction at the price fixed by the Gov- 
ernment under Sugar Control 
Order, 1966. The rest of the produc- 
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tion could be sold by the producers in 
what is called "free market”. 

6. The Central .Government 
kept free market sugar separate from 
levy sugar. A dealer was prohibited 
from selling both levy amd free mar- 


ket sugar in order to prevent any 
abuse. 
T. The petitioners were deal- 


ing in levy sugar. They never traded 
in free market sugar. 

8. On 15 June, 1972 the Cen- 
tral Government promulgated Levy 
Sugar Supply Control Order, 1972. 
The order provided for requisitioning 
of sugar from producers and for pro- 
ducers to supply the same to such per- 
sons or organisations or to such State 


Governments as the Central Govern- 


ment might specify at a price not ex- 
ceeding the price determined in the 
Sugar Price (Determination) Order, 
1972. 

9, On the passing of the Levy 
Sugar Supply Control Order 1972 the 
petitioners resumed busimess in retail 
sale of sugar. 

10. The State of Tamil Nadu 
required the petitioners dealing in 


controlled sugar and levy sugar to 
enter into agreements. 
11. The petitioners were ap- 


pointed retailers for certain localities 
in Tiruchirapalli. The Collector  ap- 
pointed the petitioners as retailers for 
distribution of levy sugar. The agree- 
ments which were entered into by the 
petitioners provided for termination of 
agency on one month's notice. The 
petitioners were authorised distribu- 
tors. The State appointed the peti- 
tioners agents for such distribution. 
The contract of agency provided for 
termination. The rights of the parties 
were purely contractual. 


12. The State of Tamil Nadu 
announced the policy of elimination 
of retail sellers dealing in controlled 
sugar. The order dated 17 February, 
1973 which is impeached by the peti- 
tioners states that pursuant to Condi- 
tion 11 of the agreement, their agree- 
ment was cancelled and the ration 
card holders who were allotted to the 
shops were told that they would not 
be entitled to supply sugar from their 
shops. 

13. Under the Levy Sugar 
Supply (Control) Order, 1972 the Cen- 
tral Government took over 60 per cent 


ALR 


of the sugar from sugar factories as 
levy sugar and gave allotments to the 
States. The levy sugar so allotted was 
utilised for domestic consumption and 
was issued on family cards. The peti- 
tioners were appointed retailers for 
distribution of levy sugar. They were 
appointed for certain localities in 
Tiruchirapalli. The petitioners were 
appointed under agreements with the 
State. 

«14, The State of Tamil Nadu 
formulated a policy to distribute levy 
sugar through Model Shops and Co- 
operative Societies, to ensure fair 
and equitable distribution. The Model 
Shops were opened by Tamil Nadu 
Civil Supplies Corporation The ap- 
pointment of the petitioners for distri- 
bution of levy sugar was under agree- 
ment. The State of Tamil Nadu ter- 
minated the agreement. The agree- 
ment also provided for such termina- 
tion. The relationship between the 
State and the petitioners is purely 
contractual, 


15. The petitioners contended 
that there were 160 dealers selling 
levy sugar and out of the 160, 24 
dealers like the petitioners have been 
discriminated. The State issued  inst- 
ructions that preference should be 
given to Co-operatives. The State ig 
taking steps to replace the private re- 
tailers wherever Co-operatives are 
available and Government retail shops 
can be established. In Tiruchirapalli 
Town two model shops have been 
opened by the Tamil Nadu Civil Sup- 
plies Corporation. Some of the private 
retailers in that town were replaced. 
As and when more shops are opened, 
the private retailers in other places 
will be eliminated. There is no discri- 
mination. The agency agreements have 
been terminated. 


16. The petitioners have no 
legal right to trade in levy sugar. 
17. For these reasons the peti- 
tions are dismissed. Parties will pay 
and bear their own costs. 
,, Petitions dismissed. 
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Jagta, Appellant v. State of Har- 
yana, Respondent. 

Criminal Appeal No. 149 of 1973. 
D/- 23-4-1974. 

Index Note: — (A) Evidence Act 
(1872) S. 24 — Extra judicial confes- 
sion — Evidentiary value. 

The evidence about an  extra- 
judicial confession is in the nature of 
things a weak piece of evidence. If 
the same is lacking in probability 
there would be no difficulty in reject- 
ing it. Further, the attempt of the 
investigating agency to introduce a 
false story about the removal of the 
ornaments of the deceased and their 
recovery from the accused would also 
affect the credibility of the evidence 
regarding the extra-judicial confession 
alleged to have been made by the ac- 
: cused. (Para 14) 

Index Note: — (B) Evidence Act 
(1872) S. 3 — Offence of murder — 
Circumstantial evidence. 

The circumstantial evidence in 
order to warrant conviction should be 
consistent only with the hypothesis of 
the guilt of the accused. The circums- 
tances that the accused could not give 
trust-worthy explanation about the 
injuries on his person and that he was 
present at the scene of offence are 
hardly sufficient to warrant the con- 
viction of the accused in a serious 
offence entailing death penalty. 

(Para 17) 

Index Note: — (C) Constitution of 
India Art, 136 — Power of Supreme 
Court to reappraise evidence. 

Brief Note: — (C) The Supreme 
Court does not normally in an appeal 
under Article 136 reappraise the evi- 
dence, but that fact would not stand 
in the way of this Court examining 
the matter for itself, if it finds that 
in a case involving death sentence the 
prosecution evidence is afflicted with 
some glaring infirmity. 

The presence of injuries on the 
person of the accused does create a 
suspicion regarding his complicity but 
that suspicion by itself and in the ab- 
sence of other incriminating evidence 
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would not warrant his conviction. . The 
matter in any case is not free from 
reasonable doubt and the accused muss 
necessarily have the benefit thereof. 
Decision of Punj (HL. C.) Reversed. 
(Para 19) 

The Judgment o£ the Court was 
delivered by 

KHANNA, J:— ‘This appeal by 
special leave by Jagta alias Jagdish - 
(34) is directed against the judgment 
of the Punjab and Haryana High Court 
affirming on appeal and reference the 
conviction of the appellant under Sec- 
tion 302 Indian Penal Code for caus- 
ing the death of Phul Pati (23) and the 
sentence of death. The appellant was 
also convicted by the trial court under 
Section 376 Indian. Penal Code and 
was sentenced to undergo rigorous 
imprisonment for a period of eight 
years, but the High Court altered the 
convietion on that score to that under 
Section 376 read with Section 511 
Indian Penal Code and sentenced him 
to undergo rigorous imprisonment for 
a period of two years. 


2. Phul Pati deceased was the 
daughter of PW Roopa of village Guhna 
in district Rohtak. She was married to 
Head Constable Baldev Singh of vil- 
lage Bajana. About two days before 
the present occurrence Phul Pati came 
to her father’s house. In the afternoon 
of January 13, 1972 Phul Pati left her 
father’s house to go to his field to cut 
grass. The said field is in the area of 
village Farmana at a distance of 14 kos 
from the abadi of village Guhna. The 
three villages Guhna, Farmana and 
Ridhao are near each other. The ac- 
cused belongs to village Ridhao. The 
field of the accused adjoins that of 
Roopa, father of Phul Pati. As Phul 
Pati did not return from the field in 
the evening, it is alleged, her father 
Roopa and brother Maha Singh went 
tothe fields in search of her. On reach- 
ing their field they found a heao of 
grass. They shouted for Phul Pati but 
got no response. Khes Pi which had 
been taken by Phul Pati was seen 
lying on the patri of a drain. Roopa 
and Maha Singh shouted for Phul Pati 
at the patri of the drain also but sot 
no response. Roopa and Maha Singh 
thereupon returned to their village 
abadi and told Dharam Singh  sar- 
panch, Bhima lambardar and Sube 
member Panchayat and others of their 
village that their daughter Phul Pati 
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was not traceable. It became dark by 
that time. Dharam Singh, Bhima, Sube 
Roopa, Maha Singh and four or five 
other persons took four lanterns | and 
went to the fields to search for Phul 
Pati. The party found the dead body 
of Phul Pati lying im the field of 
Risala. The string of the salwar of 
Phul Pati had been untied and she 
was lying with her face downwards. 
Her choti had been tied round her 
neck. Blood was found to have oozed 
from her mouth and nose. Leaving 
Dharam Singh, Bhima, Sube and 
others near the dead body, Roopa left 
for police station Kharkhoda at a dis- 
tance of 14 miles from the place of 
occurrence and lodged report PF at 
the police station at 5.30 am. on the 
following morning. In that report 
Roopa after giving the above facts 
stated that he suspected Jagta accus- 
ed as the culprit responsible for the 
murder of the deceased. The basis of 
that suspicion, according to Roopa, was 
that the accused had about 20 days 
earlier cut indecent joke with his 
daughter-in-law Birhmi (PW 3), wife 
of Maha Singh. 


3. Sub Inspector Gugan Singh 
after recording the first information 
report, took a police party and went 
with Roopa to the place of occurrence 
on scooter. The party reached the 
place of occurrence at about 8.30 a.m. 
The Sub Inspector found the dead 
body of Phul Pati lying there guarded 
by Dharam Singh sarpanch, Maha 
Singh and others. Blood was found to 
have fallen on the ground. There were 
also signs of struggle. The Sub Inspec- 
tor prepared the inquest report and 
the injury statement. The dead body 
was then sent for post-mortem exami- 
nation to Rohtak. Post-mortem exa- 
mination on the dead body of Phul 
Pati was performed by Dr. K. K. Sen 
at Rohtak on January 15, 1972 at 
10 a.m. 


4. According further to the 
prosecution case, the accused could 
not be found by the Sub Inspector on 
January 14, 1972. On the morning of 
January 15, 1972 the Sub Inspector 
was present in the office of the co- 
operative society of village Farmana. 
At about 6.30 am. on that day, it is 
stated, the accused went to the house 
of PW Ram Singh of village Farmana 
and told him that Phul Pati had been 
murdered at his hands in the fields 
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and that he had committed a sin. The 
accused also requested Ram Singh to 
produce him before the police. Ram 
Singh accordingly produced the ac- 
cused before Sub Inspector Gugan 
Singh in the office of the co-operative 
society at 7.30 a.m. The Sub Inspector 
put the accused under arrest. On in- 
terrogation by the Sub Inspector the 
accused disclosed in the presence of 
Dharam Singh and Sube that he had 
kept one Dhol (a small ornament for 
wearing round the neck) and one Koka 
(nose pin) in a shirt pocket in his 
house and could get the same recover- 
ed. Statement PW of the accused was 
then recorded by the Sub Inspector. 
The accused then led the police party 
to his house in village Ridhao, at a 
distance of two furlongs from Far- 
mana, and from the pocket of shirt 
P8 hanging in his house the accused 
got recovered Dhol P2 and Koka P3. 
The shirt, though washed appeared 
to be blood stained. Dhol, Koka and 
shirt were taken into possession and 
were sealed. 


5. The accused at the time ofi 
his arrest was also found to have in- 
juries on his person. He was got exa- 
mined from Dr. Pawan Kumar at 
12.30 p.m. on that day. The doctor 
found 12 abrasions on the person of 
the accused. The injuries were simple 
and had been caused by blunt wea- 
pon. In answer to a question, the 
doctor stated that two of the abra- 
sions on the left hand could be caused 
by nails or tooth bite. Smegma was 
also found on the organ of the accus- 
ed at the time he was examined. 


6. Identifieation proceedings in 
respect of Dhol P2 and Koka P3 were 
held by Shri Ran p Tehsildar 
(PW 10) on February 4, 1972. Dhol 
and Koka were mixed with one other 
koka and two Dhols Dhol P2 and 
Koka P3 were correctly identified by 
Birhmi, wife of Maha Singh, as those 
belonging to the deceased. The said 
Dhol and Koka were also identified 
by Than Singh goldsmith (PW 11) as 
those having been prepared by the 
witness for Surja Mal, father-in-law 
of the deceased. 


1. At the trial the plea of the 
accused was denial simpliciter. As re- 
gards injuries on his person, the ac- 
cused stated that he was called by the 
police from his field at 10 a.m. on 


~ 
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January 14, 1972 and was thereafter 
kept at the police station. The accused 
added that the injuries on his person 
had been caused by the police. The al- 
legations about his having made an 
extra judicial confession to Ram Singh 
and about his having got recovered 
Dhol and Koka from the pocket of a 
shirt were denied by the accused. 

8. Learned Sessions Judge 
Rohtak, before whom the aecused was 
tried, accepted the prosecution  evi- 
dence about the extra judicial confes- 
sion of the accused as well as about 
the recovery of Dhol and Koka from 
the pocket of a shirt at the instance of 
the accused. The recovery of shirt P8 
was held to be not an incriminating 
circumstance as no one had deposed 
that the accused was wearing that 
shirt on the day of occurrence. Reli- 
ance was also placed by the learned 
Sessions Judge upon the evidence of 
Kishna (PW 5) and Chattar Singh 
(PW 6). According to Kishna, he had 
seen the accused at about 1 p.m. on 
the day of occurrence present in his 
fields. The witness also saw Phul Pati 
going at that time to her father's field 
along the drain. Chattar Singh PW 
deposed that at about sunset time on 
' that day, he saw the accused walking 
on a pucca road at fast speed. The ac- 
cused was at that time going towards 
his village. On being accosted by the 
witness, the accused did not stop and 
stated that he had some work. In the 
result the accused was convicted and 
sentenced as mentioned earlier. 

9. On appeal and reference. the 
High Court substantially agreed with 
the view taken by the trial court. In 
view of the presence of smegma on 
the organ of the accused, the High 
Court was of the opinion that the 
actual commission of the offence of 
rape was doubtful. It was held that 
the accused had attempted to commit 
nape on Phul Pati. 

10. We have heard Mr. Garg 
on behalf of the appellant and Mr. 
Marwah on behalf of the State and 
are of the opinion that the conviction 


of the accused-appellant cannot be 
sustained. 
11. There can be no manner of 


doubt that Phul Pati was the victim 
of a beastly assault. The assailant not 
only committed or attempted to com- 
mit rape upon her but also strangula- 
ted her to death. According to Dr. K. 


Jagta v. State of Haryana (Khanna J.) 


'Prs. 7-13] S. C. 1547 


K. Sen, who performed post-mortem 
examination on the dead body, the 
neck of the deceased was found tied 
tightly all round with her choti. Liga- 
ture mark was horizontal continuous 
and complete. On dissection of the 
ligature mark, blood was found in the 
subcutaneous tissues. The face of Phul 
Pati was swollen and cyanosised. The 
mouth was open and the tongue was 
protruding out. Her face. and nose 
were besmeared with  blood-stamed 
mud. Blood was also coming out 
from the right ear. There was a lace~ 
ration on the right side of the vaginal 
wall A lacenated wound was also 
found on the left middle finger. There 
were also a number of abrasions all 
over the body. The stomach contained 
three ounces of digested food. Death, 
in the opinion of the doctor, was due 
to asphyxia as a result of strangula- 
tion. The doctor took three slides of 
vaginal smear and sent the same to 
the chemical examiner, whose report 
shows the presence of semen on the 
same. 

12. The case of the  prosecu- 
tion is that it was the accused who 
murdered Phul Pati deceased by stra- 
ngulating her. The High Court has 
further found that the murder of 
the deceased was committed by 
the accused when he attempted to 
commit rape upon her. There is 
no eye witness of the occunrence, 
but the prosecution has relied 
upon fhe recovery of Dhol P2 and 
Koka P3 belonging to the deceased 
from the accused as well as upon his 
extra judicial confession made to Ram 
Singh PW. Reliance has further been 
pleced by the prosecution upon the 
fact that the accused was present 
nearabout -the place of occurrence on 
the day of occurrence and that he had 

injuries on his person. 


13. We may first deal with the 
evidence about the recovery of Dhol 
P2 and Koka P3 belonging to the de- 
ceased from the house of the accused 
at his instance. The evidence in this 
respect consists of the testimony of 
Sub Inspector Gugan Singh ew 16), 
Dharam Singh sanpanch (PW 12) and 
Rajmal lambardar (P (PW 13) We have 
further the evidence about the identi- 
fication of those two ornaments hy 
Birhmi and Than Singh PWs in the 
identification proceedings held by Shri 
Ranapartan. After having been taken 
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through the evidence on record, we 
are of the view that the prosecution 
allegation that the deceased at the 
time of the occurrence was wearing 
Dhol P2 and Koka P3.and the same 
were removed by the accused is high- 
ly improbable. If Phul Pati .deceased 
was, in fact, wearing Dhol P2 
and Koka P3 on the day of oc- 
currence and the same were found 
to be missing when her dead body was 
recovered, it is most unlikely that her 
father Roopa (PW 2) and brother Maha 
Singh (PW 8) would not have noticed 
the fact that those two ornaments 
were missing when they found the 
dead body lying im the fields. Roopa 
in that event would have made a men- 
tion of the fact that Dhol and Koka 
were missing in the first infor- 
mation report. There was, however no 
mention in the first information re- 
port of those two ornaments or about 
their having been removed from the 
body. Mr. Marwah on behalf of the 
State has argued that it is possible 
that the father and brother of the de- 
ceased might not have noticed the re- 
moval of those two ornaments at night 
time when they found the dead body. 
Assuming it to be so, we find no rea- 
son as to why no mention of this fact 
was made when the inquest report 
was prepared in broad daylight on the 
following day by Sub Inspector Gugan 
Singh. In the inquest report the 
Sub Inspector reproduced the state- 
ment of Roopa as given in the first in- 
formation report. Column No, 7 
of the inquest report specifically re- 
lates to the condition of the clothes 
and ornaments of the deceased and 
the police officer preparing the in- 
quest report has to make an entry in 
that column about any marks on the 
dead body caused by the removal of 
ornaments as well as other matters 
connected with those ornaments. It is 
natural to assume that the Sub Ins- 
pector would make an enquiry from 
Roopa and others regarding ornaments 
worn by the deceased at the time he 
filled in the above column. The fact 
that, in spite of the above column, no 
mention was made of the missing Dhol 
and Koka would tend to show that the 
evidence in this respect has been sub- 


sequently introduced. It would also. 


be seen from the nature of the crime 
that the object of the culprit was 
satiation of carnal passion and not 
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pecuniary gain. It seems most unlike- 
ly that the accused who is a land- 
owner would carry two petty orna- 
ments belonging to the deceased to his 
house and keep them in the pocket of 
his shirt even though those two orna- 
ments would provide evidence of his 
complicity in the crime relating to the 
murder of the deceased. We are, there- 
fore, not prepared to place any reli- 
ance upon the evidence that the de- 
ceased was wearing Dhol P2 and Koka 
P3 on the day of occurrence and that 
those two ornaments were removed 
from the person of the deceased by 
the accused. 


14. So far as the alleged extra 
judicial confession of the accused is 
concerned, the prosecution has relied 
upon the evidence of Ram Singh (PW 
4) After having been taken through 
the evidence of that witness, we find 
the same to be lacking in credence and 
devoid of any ring of truth. The police 
was admittedly present in the office 
of the co-operative society in village 
Farmana on the morning of January 
15, 1972. We find no reason as to why 
the accused, instead of surrendering 
himself before the police, should go to 
the house of Ram Singh in village 
Farmana, blurt out a confession  be- 
fore him and ask him to produce the 
accused before the police. Nothing has 
been shown to us as to why the accus- 
ed could not himself go and appear 
before the police. We have mentioned 
&bove that an attempt has been made 
in this case to introduce the story of 
the recovery of ornaments belonging 
to Phul Pati deceased from the accus- 
ed. The attempt of the investigating 
agency to introduce a false story about 
the removal of the ornaments of the 
deceased and their recovery from the 
accused would, in our opinion, also 
affect the credibility of the evidence 
regarding the extra judicial confession 
alleged to have been made to Ram 
Singh PW. The evidence about an ex- 
tra judicial confession is in the nature 
of things a weak piece of evidence. If 
the same is lacking in probability as 
it is in the present case, there would 
be no difficulty in rejecting the same. 
We are, therefore, not prepared to 
place any reliance upon the evidence 
regarding the extra judicial confes- 
sion of the accused. 


15. Mr. Marwah has argued on 
the basis of observations in some cases 
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that the value of a confession should 
be judgqd by taking it along with 
other evidence adduced by the prose- 
cution. This question, in our opinion, 
would arise only if there be reliable 
evidence about the making of the con- 
fession. If, however, the court finds 
the evidence on the point as to whe- 
ther the accused at all made the con- 
fession to be unreliable and lacking in 
probability, no question need be con- 
sidered as to what value would have 
been attached to the confession, if the 
. evidence about the accused having 
made it had been found to be reliable 
and trustworthy. It is plain that the 
value of the confession can be gone 
into only if its existence is established 
by leading reliable evidence about the 
accused having made it. 

16. We may now deal with the 
evidence about the accused having 
been seen at or about the place of oc- 
currence on the day of. occurrence. 
The evidence in this respect consists 
of the statement of Kishna (PW 5) and 
Chattar Singh (PW 6). According to 
Kishna, he saw the accused working 
in his field at 1 p.m. The witness also 
saw Phul Pati going to the fields 
alongside the drain. There is no mate- 
rial on the record to indicate as to 
what was the time of the commission 
of the offence. There is no evidence on 
the record also to show that no other 
persons were present in the fields at 
that time. In the circumstances the 
presence of the accused in his field at 
1 pm. cannot take the prosecution 
case very far. So far as the evidence 
of Chattar Singh PW is concerned, we 
find that all that the witmess has de- 
posed is that the accused was found 
walking towards his village on a pucca 
road at a fast speed at sunset time. On 
being accosted by the witness, the ac- 
cused did not stop and stated that he 
had some work. This circumstance 
would also not necessarily point to 
the guilt of the accused. 


17. Lastly, we have the evi- 
dence about the injuries which were 
found on the person of the accused. 
The explanation of the accused is that 
those injuries were caused to him by 
the police. Assuming that the expla- 
nation of the accused with regard to 
those injuries is not trustworthy, this 
circumstance as well as the circums- 
tance about his being present in his 
fields at 1 p.m. on the day of occur- 
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rence and about his going at sunset 
time on a pucca road towards his vil- 
lage are hardly sufficient to warrant 
the conviction of the accused im a seri- 
ous offence entailing death penalty. It 
is well established that circumstantial 
evidence in order to warrant convic- 
tion should be consistent only with the 
hypothesis of the guilt of the accused. 
The same cannot be said to be true of 
the circumstantial evidence adduced in 
this case. 


18. We may also refer to one 
other circumstance. According to Dha- 
ram Singh sarpanch (PW 12), the dead 
body of Phul Pati was discovered in 
the field of Risala at about 11 or 
11.30 p.m. As against that, the evi- 
dence of Dharma (PW 7) is that he was 
told by Dharam Singh and Roopa at 
8 pm. on that day that Jagta accused 
had murdered Roopa’s daughter. The 
evidence of Dharma would thusgo to 
show that the dead body of Phul Pati 
had been found before 8 p.m. and the 
evidence of Dharam Singh PW that it 
was at about 11 or 11.30 p.m. that the 
dead body was found is not correct. 
It is also not clear as to how Roopa 
and Dharam Singh could be positive 
that it was the accused who had mur- 
dered the deceased because in a mat- 
ter like this, when there is no eye 
witness, one cannot be certain about 
the actual culprit. The fact that the 
accused had cut am indecent joke with 
Birhmi about 20 days before the pre- 
sent occurrence would hardly be a 
valid basis for the suspicion or in any 
ease for the positive assertion that it 
was the accused who had murdered 
Phul Pati deceased. Although in the 
first information report Roopa PW 
only expressed his suspicion regarding 
the complicity of the accused-appel- 
lant, the evidence of Dharma PW 
shows, as mentioned above, that Roopa 
and Dharam Singh PWs asserted posi- 
tively at 8 p.m. that the murder of the 
deceased had been committed by the 
accused. It is possible that there was 
some other evidentiary material with 
Roopa and Dharam Singh about the 
complicity of the accused but the same 
has not been produced at the trial. 
The evidence actually produced is 
either unreliable or such as is not 
sufficient to warrant the conviction. 

19. It is no doubt true that 
this Court does not normally in an an- 
peal under Article 136 reappraise the 
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evidence, but that fact would not 
stand in the way of this Court exa- 
mining the matter for itself, if it finds 
that in a case involving death sentence 
the prosecution evidence is afflicted 
with some glaring infirmity. The pre- 
sence of injuries on the person of the 
accused does create a suspicion regard- 
ing his complicity but that suspicion 
by itself and in the absence of other 
incriminating evidence would not war- 
rant his conviction. The matter in any 
case is not free from reasonable doubt 
and the accused must necessarily have 
the benefit thereof. 

20. We therefore accept the 
appeal, set aside the conviction. of the 
accused and acquit him. 

Appeal allowed. 
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Onkarnath Singh and others, Ap- 
pellants v. The State of U. P., Respon- 
dent. 

Criminal Appeal No. 100 of 1971, 
D/- 15-4-1974. 

Index Note: — (A) Penal Code 
(1860), S. 96 — Right of private defence 
— Burden of proof — Non-explana- 
tion of injuries on accused by prose- 
cution — Effect — (X-Ref: Evidence 
Act (1872), S. 105.) 


Brief Note: — (A) The entire pro- . 


secution ease cannot be thnown over- 
board simply because the prosecution 
witnesses do not explain the injuries 
on the person of the accused. The ques- 
tion as to what is the effect of the 
non-explanation is a question of fact 
and not of law. (Para 34) 

Such  non-explanation, however, 
is a factor which is to be taken into 
account in judging the veracity of the 
prosecution witnesses, and the Court 
will scrutinise their evidence with care. 
Each case presents its own features. 
In some cases, failure of the pro- 
secution to account for the injuries of 
the accused may undermine its evi- 
dence to the core and falsify the sub- 
stratum of its story, while in others 
it may have little or no adverse effect 
on the prosecution case. It may also, 
A tk aded mori A ST 
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in a given case, strengthen the plea of 
private defence set up by the accused. 
But it cannot be laid down as an in- 
variable proposition of law of univer- 
sal application that as soon as it is 
found that the accused, had received 
injuries in the same transaction in 
whidh the complainant party was as- 
saulted, the plea of private defence 
would stand prima facie established 
and the burden would .shift on to the 
prosecution to prove that those inju- 
ries were caused to the accused in 
self defence by the complainant party, 
for instance where two parties come 
armed with a determination to mea- 
sure their strength and to settle a dis- 
pute by force of arms and in the en- 
suing fight both sides receive injuries, 
no question of private defence arises. 

(Para 35) 

Index Note: — (B) . Penal Code 
(1860), S. 96 — Right of private de- 
fence — Nature of right — Interval 
of few münutes between grappling and 
fatal assault — Effect. 

Brief Note: — (B) A right of pri- 
vate defence given by the Penal Code 
is essentially one of defence or self 
protection and not a right of reprisal 
or punishment. It is subject to the 
restnictions indicated im S. 99 which 
are as important as the right itself. 
One of them is that the harm inflicted 
in self defence must be no more than 
is legitimately necessary for the pur- 
pose of defence. Further, the right is 
conterminous with the commencement 
and existence of a reasonable  ap- 
prehension of danger to body from an 
attempt or a threat to commit the 
offence. It avails only against a dan- 
ger, real, present and imminent. 

(Para 45) 

There was an incident of grappling 
between the parties When the com- 
plainant party was fleeing, the party 
of accused made a murderous assault: 

Held, that the two incidents were 
separated by time and distance and 
there was mo continuity of action. The 
assault on the deceased and his brother 
was exceedingly vindictive and mali- 
ciously excessive. The force used was 
out of all proportion to the supposed 
danger, which no longer existed, from 
the complainant party. Under these 
circumstances, therefore, the accused 
were neither entitled to a right of 
private defence, nor to the benefit of 
Exception 2 to S. 300. Penal Code, and 
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the offence committed in respect of 
deceased was nothing short of murder. 
(Para 45) 

Index Note: — (C) Penal Code 
(1860), S. 300—Murder—Evidence — 
Appreciation — Trial under S. 342/ 
149 — Acquittal of A on ground that 
his participation was doubtful — Con- 
viction of B on ground that he had 
received injuries — Validity. 

Brief Note: — (C) A and B mem- 
bers of unlawful assembly moved 
aside after other accused had given 
lathi blows to deceased. Acquittal of A 
was maintained by the High Court by 
giving him benefit of doubt but the 
same was not given to B because it 
was thought that his participation had 
been proved by the defence evidence 
and also by the fact that he had re- 
ceived the injuries: 

Held that the reasoning and the 
distinction. drawn on this basis by the 
High Court was entirely  unsustain- 
able. 'The prosecution had to stand on 
its own legs; it could not take advan- 
tage of the weakness of the defence. 
The injuries found on B were more 
compatible with the conclusion that 
he was a victim rather than his being 
a participant in the assault. 1972 All 
Cri R. 242 Reversed. (Para 22) 
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The Judgment of the Court was 
delivered by 

SARKARIA, J.:— This appeal is 
directed against the judgment, dated 
March 24, 1971, of the High Court of 
Judicature at Allahabad, convicting 
the appellants, by reversing their ac- 
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quittal, on charges under Ss. 302, 307 
read with Sections 149 and 148, Penal 
Code. 

2. The prosecution case was 
that on May 18, 1965, at about 10 a.m. 
Girja Singh (P.W. 11) and Sidh Nath 
(P.W. 8) were proceeding to the Ganga 
for a bath which runs at a distance of 
one mile from their village Tarapur. 
Onkarnath, appellant met them coming 
from the opposite direction. He asked 
Sidh Nath as to why he was walking 
chest high. Sidh Nath replied that 
there was nothing abnormal in his 
gait. Onkarnath appellant then slapp- 
ed Sidh Nath and roughly handled 
him. Girja Singh intervened and re- 
monstrated. Onkarnath Singh slapped 
him, also. 

3. Girja Singh was joint in 
residence and mess with his cousins, 
Jagdish Narain Singh (P.W. 1) and 
Deep Narain Singh deceased. Jagdish 
Narain was employed in the Engineer- 
ing College of the Benaras University, 
and Deep Narain in the Diesel Loco- 
motive Works, Varanasi The places of 
their work being only four or five 
miles from this village, they used to 
return home daily after working hours. 

4. On the day of occurrence, 
(May 18, 1965) when Deep Narain re- 
turned home at about 4-30 p.m. Girja 
Singh complained to him how Onkar- 
nath had beaten him  withcut any 
rhyme and reason. Deep Narain Singh 
assured him that he would censure 
and correct  Onkarnath appellant. 
When Jagdish Narain (P.W. 1) reach- 
ed home at about 4-45 pm, Deep 
Narain told him how Onkarnath had 
beaten Girja Singh at about ncon. 
Thereafter, the two brothers Jagdish 
Narain and Deep Narain proceeded to- 
Eether to their cotton field situated 
towards the east of the village. At 
about 4.45 pan. (5.45)? when they were 
coming back from the field near the 
Darwaza of Hanuman Prasad Singh, 
they met Onkarnath and Chhabi Nath 
appellants conversing with Ram Asrey 
(Primus) son of Gauri Shankar. Deep 
Narain asked Onkarnath as to why he 
bad beaten Girja Singh. Onkarnath 
insolently replied that he had done so; 
that he would repeat the feat and 
would see what he (Deep Narain) 
could do. A scuffle ensued. Onkarnath 
grappled with Deepnarain and Chha- 
binath with Jagdish Narain. Dee 
Narain and Jagdish Narain being 
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stronger, threw and pinned down their 
adversaries to the ground. In the mean- 
while, Ram Asrey (Secondus) son of 
Jang Bahadur arrived. Ram Asrey 
Secondus and Ram Asrey Primus dis- 
engaged them. Both the parties then 
proceeded to their respective houses. 
The deceased and his brother had 
hardly gone 70-80 paces and reached 
near the Darwaza of Hanuman  Pra- 
sad, when all the five sppellants and 
Amar Nath Singh, the acquitted ac- 
cused, came there in a body and sur- 
rounded them. Onkarnath was armed 
with a spear, Chhabi Nath with a.gan- 
dasa. Basdeo Singh and Gaya Singh 
with lathis; while Parasnath Singh 
and Amar Nath Singh were empty- 
handed. Basdeo Singh and Gaya Singh 
struck Deep Narain with lathis while 
Chhabi Nath hit him on the head with 
the gandasa. Onkarnath Singh plung- 
ed his spear into the abdomen of Deep 
Narain. The alarm raised by the vic- 
tims attracted Vijai Bahadur Singh 
(P.W. 5), Hari Ram Pandey (P.W. 9) 
and Adit Prasad Singh (P.W. 2) to the 
spot. These persons and Ram Asrey 
(Primus) shouted to the appellants to 
desist. Chhabi Nath attempted gan- 
dasa blows on the head of Jagdish 
Narain which the latter warded off on 
his hands. Vijai Bahadur Singh snatch- 
ed away the gandasa from Chhabi 
Nath. The assailants then ran away 
leaving Deep Narain and Jagdish 
Narain injured at the spot. 

5. The injured were laid on 
cots and taken to the Arar (cross- 
roads) of the village, for further re- 
moval to the hospital at Varanasi. 
Deep Narain succumbed to his injuries 
at the Arar. His dead body was left 
there while Jagdish Narain was sent 
further to S.S.P.G. Hospital in a 
rickshaw. At the Arar, Adit Prasad 
Singh wrote the report Exh. Ka-1 and 
then carried it to Rohania where he 
handed it over in the Police Station. 
There, on its basis, a case under Sec- 
tions 302/324, Penal Code was regis- 
tered at 8-30 p.m. 
|. 6. Jagdish Narain was admit- 
ted to the S.S.P.G. Hospital, Varanasi 
at 7.45 p.m. As his condition appeared 
to be serious, his statement Exh. Ka-7 
was recorded by the Magistrate in the 
Hospital, at 8-10 p.m. same day. . 

T. After registering the case, 
S. O. Mohd. Zuber Khan (P.W. 15), rea- 
ched the spot at 11 p.m. and started 


the investigation. He found some blood 
and blood-stained tiles of an obsolete 
brick-kiln (awa) near the Darwaza of 
Ram Kishore Singh. He took those 
tiles and blood-soaked earth into pos- 
session He did not find any blood 
near the Darwaza of Hanuman Prasad 
Singh. Vijai Bahadur produced the 
gandasa (Exh. P-1) and the investigat- 
ing officer took it into possession. He 
recorded the statements of all the 
material witnesses, and held the in- 
quest on the same night and sent the 
dead-body for post-mortem examina- 
tion next morning, He searched for 
the accused but could not find them. 


8. Chhabi Nath was arrested 
from the Hospital of Benaras Univer- 
sity on May 18, 1965 at 9 pm. The 
remaining accused were proceeded 
against under Ss. 87/88 Cr.P.C. On- 
karnath, Basdeo Singh and Gaya 
Singh surrendered in Court on May 
26, 1965 and Paras Nath Singh and 
Amar Nath Singh on May 27, 1965. 


9. The autopsy was conducted 
by Dr. J. N. Bajpai on May 19, 1965 
at 11.30 am. There were four injuries 
on the dead-body. Injury No. 1 was 
an incised wound on the right side of 
head above the eye-brow. The bone 
under-neath was found cut. Injury 2 
was a lacerated wound on the left side 
of head. Injury 3 was another lacera- 
ted wound on the right hand. Injury 4 
was a punctured wound 1-1/4” x 3/4” 
going deep into the abdominal cavity. 
A loop of intestine was protruding 
from the wound. Blood was coming 
out of the wound. 

10. Dr. S. D. Ohri found three 
incised wounds on the person of Jag- 
dish Narain Singh. Injury 1 was loca- 
ted on the left forearm and the dor- 
sum of left-hand, Injury2 on the right 
hand and Injury 3 also on the right 
hand between the thumb and the in- 
dex-finger. 

11. Chhabi Nath appellant was 
examined by Dr. K. P. Singh at the 
University Hospital on May 18, 1965 
at 9 pm. These injuries were found 
on his person: 

1. Lacerated injury scalp size 3” 
x 1/2" x ; in right fronto-parietal 
bone about 3" above the right eye- 
brow. Margins irregular. 

2. Punctured wound in right el- 
bow region on the tip of the medial 
epicondyle 1/10" x 1/10". 
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; 3. Abrasead contusion 4" x 1.5" 
in the lefii arm upper part 4" below 
the tip of the acromion. 

4. Abrased contusion 1” x 2" in 
the posterior aspect of left fore-arm 
1.75" above the left ulnar styloid pro- 
cess. 

12. Onkarneath appelant was 
examined by Dr. Udai Singh on May 
21, 1965 between 3.45 p.m. and 4 p.m 
and these injuries were found on his 
person: 

1. Seabbed abrasion 2” 
on the back of right elbow. 

2. Seabbed linear abrasion 3” on 
the upper and outer part of right fore- 
a 


rm. 

3. Multiple small  sosbbed abra- 
sions in an area of 1" x 1/2" on the 
dorsum of the lower part of the right 
fore~arm just above the right wrist- 
joint. 

4. Seabbed abrasion 2" x 1" on 
the inferior (7) angle of right scapula. 

5. Scabbed abrasion 2" x 1/2" on 
the second, third and fourth lumber 
Spine. 

13. Dr. Singh examined Paras- 
nath appellant, also, and found two 
injuries. One was a scabbed abrasion 
on the lower and outer part of left 
forearm just above the left  wrist- 
joint, and the other was a swelling 
over the dorsum of the left hand. X-Ray 
‘examination revealed a fracture of 
the head of the firt metacarpal 
bone of the left hand under injury 2. 

14. At the trial Onkarnath 
and Chhabinath admitted an incident 
but denied that it had taken place in 
the manner alleged by the  prosecu- 
tion. Chhabinath stated: 

"At about 6 p.m, (I) was inside 
my house. Then I heard the alarm of 
my Baba, Deo Nerain Singh, which 
seemed to emanate from the Darwaza 
of Hanuman Prasad Singh. Thereupon 
I ran to the Darwaza of Hanuman Pra- 
sad Singh, and saw Deep Narain and 
Jagdish Narain beating Deo Narain 
Singh. I remonstrated with them. 
Thereupon they started beating me. 
On being beaten I fell down unconsci- 
ous on the spot. On regaining consci- 
ousness I found myself in the Univer- 
sity Hospital, where I was arrested.” 

15. Onkarnath admitted that 
he had on the day of occurrence at 
about 11 am. slapped Girja Singh, but 
added that the reason for this slapping 
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was that Girja Singh had taunted hian 
on his failure to qualify in the exa- 


. mination. He denied that he had slep- 


ped Sidh Nath. He further stated: 


“On the same day at about 6 p.m. 
while I was going to the Darwaza of 
Hanuman Prasad, Jagdish Narain and 
Deep Narain came from the western 
direction having Gandasa and Lathi, 
respectively, and challenged  me...... 
saying that they were giving me a 
taste for having beaten Girja Shankar. 
Thereupon I raised alarm and weild- 
ed lathi in self-defence. In the mean- 
time accused Parasnath Singh arrived 
there and started snatching the Gan- 
dasa of Jagdish Narain Singh. Accus- 
ed Chhabinath also arrived at the 
scene of the incident with ‘a spear. Ac- 
cused Parasnath snatched the Gandasa 
from Jagdish Narain Singh, Deep 
Narain and Jagdish Narain started at- 
tacking accused Chhabinath Singh who 
wielded his spear in self-defence. Ac- 
cused Parasnath Singh wielded the 
snatched Gandasa in self-defance...... 
Accused Parasnath Singh left the gan- 
dasa on the spot. Parasnath Singh, 
Chhabinath Singh and I received the 
injuries in the marpit...... We got medi- 
cally examined." 

16. The leamed Additional 
Sessions Judge found that the prose- 
cution witnesses had not come out 
wüth & correct version as to how the 
mamnpit started, and that they had fail- 
ed to give a reasonable explenation 
for the injuries found on the aecused 
person. He therefore  accorded the 
benefit of doubt to the accused and 
acquitted them. 

17. - On appeal by the State, 
the High Court set aside the acquittal 
and convicted the five appellants here- 
in under Section 302 read with S. 149, 
Penal Code in respect of the murder 
of Deep Narain and sentenced each of 
them to imprisonment for life The 
appellants were further convicted 
under S. 307 read with S. 149, Penal 
Code for the attempted murder of 
Jagdish Narain Singh and sentenced 
to seven years’ rigorous imprisonment, 
each. They were convicted under Sec- 
tion 148, Penal Code, alsa It was 
directed that the sentences would run 
concurrently. The acquittal of Amar 
Nath Singh was, however, maintained. 
Hence this appeal by the convicts 
under S. 2 (a) of the Supreme Court 
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Enlergement of Criminal Appellate 
Jurisdiction Act, 1970. 


18. Mr. Nuruddin Ahmed, ap- 
pearing on behalf of Onkarnath and 
Chhabinath appellants, contends that 
the High Court had erred in reversing 
the well considered judgment of the 
trial court. It is stressed that the pro- 
secution had not given eny explana- 
tion whatever of the infuries found on 
Onkarnath, Chhabinath and Parasnath 
appellants and that the learned Jud- 
ges of the High Court had invented an 
explanation for those injuries which 
was nobody’s case. It is urged that 
Deep Narain and Jagdish Narain were 
the aggressors as they had come with 
the avowed object of avenging the 
beating of their cousin, Girja Singh. It 
is submitted that though the appellants 
in their examination under S. 342, 
Cr.P.C. had not come forward with a 
full and correct version, yet it was 
manifest that the injuries to the de- 
ceased and his brother, Jagdish 
Narain, were caused in self-defence. 
In any case, maintains the Counsel, 
the circumstances on record establish 
such a degree of probability in favour 
of this plea of private defence that the 
entire prosecution case becomes doubt- 
ful and in the ultimate analysis, it 
must ‘be held that the prosecution had 
failed to bring home the charges to 
the appellants beyond doubt. It is fur- 
ther argued that, in fact, there was 
only one occurrence near the Darwaza 
of Ram Kishore Singh, in the course 
of which, both sides received injuries, 
because the distance between the Dar- 
waza of Hanuman Prasad Singh and 
the Darwaza of Ram Kishore Singh 
was hardly 70-80 paces (about 365- 
420 ft) amd there was no. appreciable 
interval of time between the alleged 
grappling and the main occurrence. It 
is also pointed out that in his state- 
ment recorded as “dying declaration” 
(Ka-7) dated May 18, 1965, Jagdish 
Narain (P.W. 1) had not. Specifically 
named Gaya Singh and Basdeo Singh 
as two of the assailants; and in the 
FIR, Adit Narain Singh (P.W.) did 
not mention the presence of Parasnath 
and Amamath at the scene at all. It 
is urged that these omissions show 
that subsequent additions to the num- 
ber of assailants had been made by the 
prosecution. ; - 

19. . Mr. R. K. Garg, appearing 
on behalf of Basdeo, 


Parasnath and 


A. I. R. 


Gaya Singh appellants, contends that. 
once it is found that these injuries 
were caused by the complainant party 
im the same occurrence or transaction, 
the prosecution must fail unless it 
proves, as a matter of law, that those 
injuries were caused by the com- 
plainant party to the accused party in 
the exercise of their right of private 
defence. Reference in this comnection 
has been made to certain observa- 
tions, made by one of us (Beg J.) in 
Rishikesh Singh v. The State, AIR 
1970 All 51 (FB). : 


20. In reply, Mr. Uniyal argues 
that the reasoning of the learned trial 
Judge was manifestly erroneous and 
the High Court was right in reversing 
the same. Learned Counsel has refer- 
red to the evidence ofthe medical offi-. 
cers who had examined the injuries of 
Chhabinath, Onkarnath Amar 
Nath, and pointed out that those in- 
juries excepting one injury on Paras- 
nath were all superficial and could be 
easily fabricated; that in any event, 
the injuries found on Chhabinath and 
Onkarnath were such that could: have 
been received by them in the course of' 
the scuffle with Jagdish Narain and 
Deep Narain. According to the Coun- 
sel, the twin circumstances, namely, 
that Deep Narain and Jagdish Narain 
were unarmed and that the incident of 
grappling and the main occurrence 
were separated.by time and distance 
clearly showed that no right of pri- 
vate defence had ever accrued to any 
of the appellants, who deliberately at- 
tacked the deceased and his companion 
to avenge their humiliation in the 
grappling. Attention has been invited 
to Onkarnath’s examination under 
Section 342, Cr.P.C. wherein am inci- 
dent in front of the Darwaza of Hanu- 
man Prasad was admitted. The entire 
prosecution case, it is submitted, could 
not be thrown out simply on the 
ground that the prosecution witnesses 
did not explain the doubtful and 
superficial injuries of the appellants, 
particularly when a plausible expla- 
nation ‘is implicit ee very story of 
grappling propoum y the prosecu- 
tion. In this connection, reference has 
been made to Bankey Lal v. State of 
U. P, AIR 1971 SC 2233, Munney 
Khan v. State of M. P. (1971) 1 SCR 
943 = (AIR 1971 SC 1491) and 
' Kishan v. State of M. P. AIR 1974 
SC 244. Š 
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-. 21. At the outset, we may note 
- that the case against Parasnath, Bas- 
deo Singh and Amarnath accused was 
clearly distinguishable from that of 
Onkarnath and Chhabinath appellants. 
In the E.LR. which was lodged by 
Adit Narain Singh, an eye-witness, 
Parasnath Singh and Amar Nath Singh 
accused were not named at all. In the 
so-called ‘dying declaration’ Ex. Ka-7. 
which was recorded on May 18, 1965, 
in the Hospital, Jagdish Narain Singh 
(P.W.) did not specifically name Bas- 
deo Singh and Gaya Singh among the 
assailants. Of course he stated then 
that in addition to the four accused 
named therein, “his uncle etc" were 
also there. It was argued by Mr. Uniyal 
that the expression “uncle etc." was 
meant to cover Gaya Singh and Bas- 
deo Singh.and that Jagdish Narain 
could not specifically mame all the 
assailants, nor give other material de- 
tails of the occurrence because he was 
in intense pain at that time. Undoubt- 
edly, there is some force in this argu- 
ment. But in Ka-7 Jagdish Narain 
clearly stated that “uncle etc.” were 
not beating but were only shouting. 
The fact remains that in his earliest 
statement Jagdish Narain PW did not 
ascribe any part in the actual assault 
to Parasnath and Amarnath. 


22. Amarnath's acquittal was 
maintained by the High Court, þe- 
cause his participation "appears to be 
doubtful though he was also present 
at the time of the incident’. The rea- 
: soning was: "He is not named in the 
First Information Report. He is said 
to have been empty-handed. It was 
only in the 'dying-declaration' that it 
was seid that he was also with Chha- 
binath Singh. Furthermore, it has come 
in the prosecution evidence that he 
and Parasnath Singh moved aside after 
Basdeo Singh and Gaya Singh had 
given lathi blows”. But the benefit of 
the same doubt was not given to Pa- 
rasnath Singh because it was thought 
that his participation “has been pro- 
ved by the defence evidence and also 
by the fact that he had received the 
injuries”. With respect, this reasoning 
and the distinction drawn cn its basis 
appears to us to be entirely unsustain- 
able. The prosecution had to stand on 
its own legs; it could not take advan- 
tege of ihe v;eakness of the defence. 
The iniuries found on Parasnath were 
more compatible with the conclusion 
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that he was a victim rather 
participant in the assault. 


23. Nor could  Basdeo Singh 
and Gaya Singh be denied the same 
benefit of doubt which was accorded 
to Amar Nath Singh. They were not 
named even as associates of the assai- 
lants by Jagdish Narain in Ex. Ka-T. 
In the F.LR, Ex. Ka-29, Adit Narain 
did not say that these two appellants 
had caused any injury to Deep Narain 
and Jagdish Narain. All that was said 
was that they exhorted  Onkarnath 
and Chhabinath to assault the deceas- 
ed and his brother Jagdish. At the 
trial, however, Adit Narain improved 
upon the F.I.R. and said that these 
two appellants had ‘also dealt lathi 
blows to the victims. This improve- 
ment has to be ignored. 

24. Thus, the case. against 
Parasnath Singh, Basdeo Singh and 
Gaya Singh, more or less stood on the 
same footing as that of Amar Nath. 
We would, therefore, give the benefit 
of doubt to these three appellants also 
and acquit them. 


25. Now remains the case of 
Onkarnath and Chhabinath. "The first 
question to be considered is: Were the 
injuries found on these appellants 
received by them in the course of the 
same transaction in which Deep Narain 
and Jagdish Narain were injured? 


25A. It is common groumd that 
at about 11 A.M. on the day of occur- 
rence Onkarnath had  slapped and 
manhandled Girja Singh, cousin of the 
deceased. It is further in evidence 
(vide, Jagdish Narain P.W. 1) that as 
soon as Deep Narain returned home at 
about 4-30 p.m. Girja Singh complain- 
ed to him about his unmeritted beat- 
ing at the hands of Onkarnath. Deep 
Narain then told Girja Singh that he 
would correct Onkarnath, the actual 
words used by him were: “samjha 
doonga". These words were evidently 
spoken in aa ironic and sardonic tone. 
Their object was to assure the com- 
plaining boy that Onkarnath would be 
suitabiy censured and moderately 
chastised for his misbehaviour. I¢ is 


than a 


significant that soon after hearing this 


complaint, the two brothers, Deep 
Narain and Jagdish Narain set out, 
and at about 5-45 p.m. met Chhabinath 
anc Orkarnath appellents in front of 
the Darwaza of Hanuman Prasad 
Singh. According to Jagdish Narin 
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PW, they were returning from their 
cctton field when they per chance met 
the appellants. But it may not be 
safe to accept his ipse dixit on this 
point as no independent evidence — 
which was available — was produced 
to show that they had any cotton crop 
in their field at that time. 


26. There was no past enmity 
between the parties and the slapping 
incident in which only the teenagers 
were involved, was not such a serious 
matter that would have impelled the 
deceased and his brother to beat On- 
karnath with weapons. All that they 
intended was to rebuke and slap On- 
karnath so that he realised his  mis- 
take and promised to behave in future. 
But to their surprise they found On- 
karnath in a defiant mood. Being in 
the company of his elder brother, 
Chhabinath, he not only refused to 
apologise for the beating of Girja, but 
proclaimed that he would beat 
again. This exchange of hot words 
developed into a violent scuffle. Deep 
Narain and Jagdish Narain became in- 
terlocked with Onkarnath and Chhabi- 
nath respectively. In that grappling. 
the deceased and his brother, who 
were  admittedly stronger, severely 
dealt with their adversaries. They 
knocked down and pinned the appel- 
lants to the ground. Evidently, in the 
hostile grappling, more violent than 
"all-in-wrestling", the appellants being 
the weaker party. were worsted and 
probably subjected to a grinding 
operation against the ground. 


21. Dr. Udai Singh (PW 3) ex- 
plaimed that all the simple injuries 
found on Onkarnath could have been 
caused by friction against some hard 
substance on May 18, 1965 at 6 p.m. 
He did not rule out the possibility of 
injuries 1, 4 and 5 having been caused 
with a lathi. He was positive that in- 
juries 2 and 3 rould not be caused 
with a lathi. Cross-examined by the 
State Counsel, Dr. Udai Singh opined 
that the injuries of Onkarnath could 
be caused by his fall on ground hav- 

ing kankars and brick-bats. He signi- 
ficantiy added that his injuries could 
also be ‘made up’ ie. fabricated. 

28. pr K. P. Singh DW 1, 
was the Medical Officer of  Benaras 
IHindu University wherein Chhabinath 
was employed. He examined Chhati- 
yath cn May 18. 1965 at 9 p.m. and 
found four simple fresh imjuries on 
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him. Injury 1 was located on the front 
parietal region. It was a lacerated in- 
jury with irregular margins. Its size 
as noted in the medico-legal report 
was 3 x 1/2". In the Bed-Head ticket, 
however, the dimensions of this injury 
were noted as : 4" x 1/4” x 1/4". Dr 
K. D. Singh wes unable to explain this 
discrepancy, because the Bed-Head 
ticket was in the hand of Dr. Mehta. 
All the injuries were however, simple 
and excepting No. 2 could be caused 
with a blunt weapon. Regarding in- 
jury 2, he stated that it had no depth 
and could be caused by a nail prick 
He significantly opined that this in- 
jury could also be "made up". It is to 
be noted that this Doctor who examin- 
ed the injuries at 9 pm. found them 
"fresh". That is to say, he found them 
fresh even three hours after the oc- 
currence. 


29. If the grappling incident 
was true, and we have no doubt that 
it was so, then looking at the location 
and nature of the injuries and the 
violent manner in which the appellants 
must have been thrown down, floored 
and thrashed against the ground, it 
appears to be probable that these in- 
juries, mostly superficial were recei- 
ved by Onkarneth and Chhabinath in 
the course of that grappling or scuffle. 


30. The evidence of this grap- 
pling incident near the Darwaza of 
Hanuman Prasad Singh, was given by 
Jagdish Narain (P.W. 1) and Ram 
Asrey (Primus) (P.W. 7). The latter 
was an independent witness. He had ` 
no axe to grind against the appellants. 
He emerged unshaken from a gruell- 
ing cross- -examination. The. reason 
given by Ram Asrey for his presence 


"at the spot was that he was returning 


after giving a message to Vijai Baha- 
dur Singh at the latter's house that he 
should carry the meals of his brother 
to the University Hospital. Even the 
learned trial judge held:. “There is 
nothing improbable in his evidence on 
the point and I believe it". The High 
Court also found his evidence relia- 
ble. Even according to the defence 
version given by these appellants and 
D.W. 4, the trouble started with an 
incident in front of the  Darwaza of 
Hanuman Prasad Singh. In sgreement 
with the High Court, therefore, we 
have no. hesitation in accepting the 
prosecution story with regard to the 
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grappling inciden; near the Darwaza 
of Hanuman Prasad Singh. 

31. Evidence with regard to 


the main occurrence which took place 
some minutes after the grappling was 
given by P.Ws., Jagdish Narain, Pam 
Asrey Primus, Vijay Bahadur Singh 
and Hari Ram Pandey. The sum and 
substance -oftheir testimony was tnat 
Deep Narain and Jagdish Narain while 
going back to their houses were sur- 
rounded by all the appellants and 
Amar Math near the Darwaza of Ram- 
kishore Singh, and there Onkarnath 
and Obhabinath belaboured them with 
a spear -and a gandasa respectively, 
which they had a from their 
neanby house after the scuffle. P.Ws. 
Vijai Bahadur Singh and Hari Ram 
Pandey stated that they were on their 
way to their houses, when they saw 
the occurrence. Their evidence was 
assailed before the trial Judge on the 
ground that the scene of ` crime 
does not lie on the direct route to their 
houses. The learned trial Judge re- 
pelled this contention in these terms: 


"I made local inspection at the 


request of the defence vide my inspec- 
tion note on the record. On local ins- 
peotion I find that the route which 
passes by the Darwaza of Ram Kishore 
Singh was more convenient to Vijai 
Bahadur Singh and Hari Ram Pandey 
to reach their respective houses than 
the routes suggested by the defence.” 


32. On the basis of the 


dence of P.Ws. 
Bahadur Singh, Ram Asrey (Primus) 


evi- 


and Hari Ram Pandey, the trial Judge- 


found that "all the six accused were 
participants in the manpit which took 
place at the Darwaza of Ramkishore 
Singh.” He however rejected the con- 
sistent and otherwise impeccable evi- 
dence of these  eye-witnesses, mainly 
on the ground' that they had failed to 
give an explanation of the injuries of 
Onkarnath, Chhabinath and Parasnath 
appellants. -> 


33. We have already expressed 
| that the explanation for the injuries 
of Chhabinath and Onkarnath was ap- 
parent from the ` circumstance that 
they were mamhandled, floored and 
violently dealt with by the physically 
stronger Deep Narain and Jagdish 
Narain in the grappling. It is only 
with regard to the grievous injury of 
Parasnath that it can be 


Opkarnath Singh v. State of U., P. (SarkariaJ.) [Prs. 30-36] 3 


Jagdish Narain, Vijai ' 


said that 
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there is no explicit or implicit expia- 
nation from the side of th» pmosecu- 
tion. 

34. The question is, what is 
tne effect of this non-explanation of 
the injuries of Parasnath. This is a 


question of fact and not one of law. 


Answer to such a question depends 
upon the circumstances of eack case. 
This Court has repeatedly pointed out 
that the entire prosecution ease cannot 
be thrown overboard simply because 
the: prosecution: witnesses do not ex- 
plain the injuries on the person of 
the accused (see AIR 1971 SC 2233) 
(supra), and Bhagwan Tama Patil v. 
State of Maharashtra, Cr. Appeal No. 
78/70, D/- 9-10-1973 = (reported in 
AIR 1974 SC 21 = 1974 Cri LJ 145). 
35. Such non-explanation, how- 
ever, is a factor’ which is to be taken 
into account in judging the veracity 
Of the prosecution witnesses, and he 
Court will scrutinise their evidence 
with care. Each case presents its ovn 
features. In some cases, the failure cf 
the prosecution to account for the in- 
juries of the accused may undermine 
its evidence to the core amd falsify t^e 
substnatum ofitsstory, while in others 
it may have little or no adverse effect 
on the prosecution case. It may also, 
in a given ease, strengthen the plea of 
private defence set up.by the accused. 
But it cannot be laid down as an in- 
variable proposition of law of univer- 
sal application that as soon as it is 
found that the accused had received 
injuries in the same transaction in 
which the complainant party was as- 
saulted, the plea of private defence 
would stand prima facie- established 
and the burden would shift on to the 
prosecution to prove that those inju- 
ries were caused to the accused in self- 
defence by the complainant party. For 
instance where two parties come arm- 
ed with a determination to measure 
their strength and to settle a dispute 
by force of arms and in the ensuing 
fight both sides receive injuries, ro 
question of private defence arises. 
| . 86. The observations of one of 
us (Beg J.) in Rishikesh Singh's case, 
AIR 1970 AH 51 (FB) (supra) on which 
Mr. Garg relies should not be torn out 
of the context to deduce a cast-iron 
rule of law out of a matter which is 
essentially one of fact. A reading of 
the whole opinion of Beg J. in Rishi 
Kesh Singh’s case, will show thet the 
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real question under consideration in 
that case was whether the evidence 
present in a case which may support 
the existence of a right of private de- 
fence must be excluded altogether 
from consideration where the accused 
fails to establish his defence by a 
. “preponderance of probabilities", or, 
it must be taken into account to deter- 
mine whether the prosecution has 
established its case beyond reasonable 
doubt. It was held there that evidence 
as a whole must be considered, whe- 
ther it comes fram the side of the pro- 
secution or the defence, to determine 
whether the infliction of injuries for 
which an accused is prosecuted were 
either proved by a “balance of proba- 
bilities” to have been imflicted in the 
course of exercise of a right of pri- 
vate defence, or, even if the accused 
fails to do that, it is sufficient to make 
the prosecution case. doubtful on an 
ingredient of the offence. It is only in 
one of these two possible situations 
that the accused could get an acquittal. 
If circumstances which seem to support 
the plea of private defence are satis- 
factorily explained away by the pro- 
secution on the evidence in the case, 
so as to be consistent with the prose- 
cution version, the case may still result 
in a conviction. In every case, the 
question is really one of appraisal of 
total evidence and its effect. This was 
pointed out by Beg J. in Rishi Kesh 
Singh’s case (supra) (in para 111, p. 65) 
where two cases Emperor v. U. Dama- 
pala, AIR 1937 Rang 83 (FB) and Nga 
Thein v. The King, AIR 1941 Rang 175 
were referred to as illustrations of 
kinds of situations on facts in which 
the prosecution case would become 
doubtful on an ingredient of the 
offence. The meaning of “reasonable 
doubt” and the manner in which the 
evidence has to be sifted were also 
indicated (para 112, p. 85 and paras 
128 to 130, p. 89-90). It was also poin- 
ted out that mere removal of the abli- 
gatory presumption at the end of Sec- 
tion 105 of the Evidence Act, by show- 
ing that some circumstances did exist 
to support a plea of private defence, 
may not be enough to secure an acquit- 
tal (para 161, pp..97-98). The view 
taken there was that the  obligatory 


presumption at the end of S. 105 mere- 


ly imposes e duty upon the accused 
of showing that certain circumstances 
exist which remove this presumption. 


Udai Singh, P.W. 3, 


A. i. R. 


It was held there that, despite the 
removal of this special presumption at 
the end of S. 105, Evidence Act, by 
showing that some circumstances of 
the kind mentioned there did exist in 
the case, the accused may fail to dis- 
charge the burden of proving his plea 
of private defence by balance of pro- 
babilities. Nevertheless, despite the 
failure of the accused to prove his plea 
of private defence, the effect of the 
totality of the evidence may be to 
throw an ingredient of the offence in 
the region of doubt. That ingredient, 
in a case in which private defence is 
set up so that the commission of the 
injurious act is admitted even indirect- 
ly, is the required “mens rea". This 
was also pointed out there (paras 14: 
to 148 at p. 93-94). In other words, the 
result or the effect of the total evi- 
dence is to be judged by taking the 
whole evidence into account. No sin- 
gle feature of the evidence will deter- 
mine the fate of the case. 

37. In the instant case, the 
totality of the evidence on record 
neither establishes even with reason- 
able possibility a right of private de- 
fence in favour of the appellants nor 
throw a cloud of doubt on the prosecu- 
tion oase. 

. 98. Parasnath Singh appellant 
had two injuries, one a scabbed abra- 
sion on the lower, outer part of the 
left forearm, and the other a swelling 
over the dorsum of left hand with a 
fracture underneath. According to Dr. 
these injuries 
could be caused with a blunt weapon, 
including a lathi But in cross-exami- 
nation by the State Counsel, the Doctor 
explained that an abrasion, with a 
lathi blow is possible only when the 
surface of the lathi is rough and the 
blow is a light one and the lathi slips 
away from the place of its contact. He 
added that when a lathi blow is deli- 
vered and there is a full impact there- 
of on the person hit, it wil always 
result in a contused wound or contu- 
sion. He also stated that injury No. 1 
appeared to have been caused by fric- 
tion egainst hard substance. The age 
of these injuries, in the Doctor’s opi- 
nion, appeared to be the same as those 
found on Jagdish Narain (P.W.) 

39. Dr. Udai Singh’s opinion 
could be relied upon to hold that Pa- 
rasnath appellant received these in- 
juries near about the time of occur- 
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rence; but his opinion was not definite 
and cogent enough to base a finding 
that these injuries were caused to the 
appellant with a lathi or like weapon. 
The version of Onkarnath was that 
Jagdish Narain and Deep Narain were 
armed with gandasa and lathi respec- 
tively and Parasnath had snatched the 
gandasa and wielded it im self-defence. 
This version was manifestly incredi- 
bie. There was no cut-wound on any 
of the appellants. The very story of 
grappling and the nature of the inju- 
ries received by Chhabinath and On- 
karnath were inconsistent with the de- 
fence suggestion that the deceased and 
his companion were armed with lethal 
weapons. 

40. In our opinion, the pre- 
sence of injuries on the person of 
Parasnath, which could have been 
caused at or.about the time of occur- 
rence, coupled with the failure of the 
prosecution to explain those injuries, 
was on the facts of this case far from 
sufficient to establish even a reason- 
able possibility of the injuries to the 
deceased and his companion having 
been caused in repelling an attack on 
Parasnath. 


41. The key to the problem is 
in the question: Where and precisely 
when were these injuries caused to 
Parasnath? Were they caused in the 
grappling that took place in front of 
the Darwaza of Hanuman Prasad 
Singh, or, subsequently in the course 
of the occurrence near the Darwaza of 
Ram Kisore Singh? , 


42. Parasnath Singh curiously 
enough, in his examination under Sec- 
tion 342, Cr.P.C. did not allege how 
and where he had received these in- 
juries, although Q. No. 25 with refer- 
ence to the medical evidence was put 
to him. Q. No. 13 specifically related 
to the assault on the deceased and 
Jagdish Narain by Chhabinath and On- 
karnath with a £endasa and spear, 
respectively, in front of the Darwaza 
of Ram Kishore. In reply, the appel- 
lant emphatically denied his presence 
at the scene of occurrence. Onkarnath's 
version was that Parasnath received 
the injuries in the marpit in front of 
the Darwaza of Hanuman  Presad 
Singh. According to Dr. Udit Narain 
Singh (D.W. 4) these injuries on 
Parasnath were inflicted by the  de- 
ceased following a quarrel in front of 
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the Darwaza of Hanuman Prasad 
Singt 

43. As already discussed, the 
prosecution had established by cogent 
and convincing evidence that, in fact, 
two incidents took place, one was the 
grappling in front of the Darwaza of 
Hanuman Prasad Singh and the other 
was the occurrence in which fatal in- 
juries were caused to the deceased 
near the Darwaza of Ram Kishore by 
the appellants. The distance between 
the Darwaza of Hanuman Prasad Singh 
and Ram Kishore is about 70-80 paces 
ie. 365 to 420 ft. There was an inter- 
val of a few minutes between the 
grappling and the fatal assault. The 
two incidents were separated by time 
and distance. There was no continuity 
of action. : 

44. Assuming that Parasnath 
teceived the injuries in or about that 
grappling incident, then he could not 
be said to have received them in the 
course of the same ^ occurrence in 
which the deceased was fatally assaul- 
ted. After their disengagement, both 
the parties had proceeded from the 
Darwaza of Hanuman Prasad Singh 
towards their respective houses. The 
houses of the appellants were in the 
vicinity, while those of the com- 


'plainant party were farther away. The 


complainant party had already  re- 
treated and gone away to a distance 
of about 365.to 420 ft. when Chhabi- 
nath and Onkarnath returned armed 
with deadly weapons from their near- 
by houses and then pursued, overtook, 
surrounded and made a murderous 
assault on the deceased and his brother. 
In such a situation a right of private 
defence never accrued to them. The 
question of exceeding that right sim- 
ply did not arise. 

; . A right of private defence 
given 'by the Penal Code is essentiall 









commencement and existence of a rea-| - 
sonable apprehension of danger to 
body from -an attempt or a threat to 
commit the offence (see S. 102) It 
avails only against a danger, real, pr 
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sent and imminent. Such a danger did 
not exist here. There was no reason- 
able apprehension of harm, much less 
of grievous hurt or death — even if at 
any anterior time there was any — to 
the appellants from the fleeing com- 
plainant party when the latter were 
attacked by the former. Evidently, this 
assault with  intrinsically dangerous 
weapons was made by Chhabinath and 
Onkarnath appellants on the deceased 
and his bnother by way of vendetta 
to gratify the feeling of revenge that 
had brustinto a blaze within them. The 
assault on the deceased and his 
brother was exceedingly vindictive 
and maliciously excessive. The force 
used was out of all proportion to the 
supposed danger, which no longer 
existed, from the complainant party. 
Under these circumstances, therefore, 
the appellants were neither entitled 
to a right of private defence, nor to 
the benefit of Exception 2 to S. 300, 
Penal Code, and the offence commit- 
ted in respect of Deep  Narain was 
nothing short of murder. ` 

46. Ordinarily, this Court does 
not enter upon a detailed examination 
of the evidence. But in the peculiar 
circumstances of this case, we have 
analysed the evidence and reached 
conclusions on it.to show that neither 
the trial court was justified in acquit- 
ting all the accused on the ground that 
this was a case in which it was not 
reasonably possible to determine 
where the truth lay, nor was the High 
Court right in accepting the prosecu- 
tion version in toto without demur, 
and, indeed, by speculating excessive- 
ly in attempting explanations of the 
injuries of the accused. Courts of jus- 
tice must endeavour to reach conclu- 
sions which are reasonably possible to 
arrive at without stretching the imagi- 
nation beyond the bounds of reason. 


47, In the light of the above 
discussion, we would dismiss the ap- 
peal of Onkarnath Singh and Chhabi- 
nath Singh and uphold their convic- 
tion and sentence. But for reasons al- 
ready stated, we accept the appeal of 
Parasnath Singh, Basdeo Singh and 
Gaya Singh appellants and set aside 
their convictions and sentence. They 
may be set at liberty, if not otherwise 
required. 

Appeal partly allowed. 


—— 
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Index Note: — (A) Penal Code 
(1860), S. 420 — Cheating — Essentials 
— Mens rea — Dishonest intention — 
Proof. 


Brief Note: — (A) For the 
poses of holding the accused guilty 
under Section 420, the evidence  ad- 
duced must establish beyond reason- 
able doubt, mens rea on their part. 

(Para 11) 

Accountant and Cashier of a Medi- 
cal College Hospital were tried for an 
offence under Section 420. The pro- 
secution case was that fictitious pay 
bils were prepared by the bill clerk: 
amounts of the pay bills were drawn 
from treasury and disbursed to. ficti- 
tious persons. The evidence against 
the accused was that it was the duty 
of the accountant to complete the Bill 
Book and get it checked and signed by 
the Deputy Superintendent which he 
failed to perform in the case of dis- 
puted bills and that the cashier failed 
to see that the payment was made to 
the correct or right person. The de- 
fence of the accountant was that these 
bills did not pass through him and so 
he had no knowledge about the cor- 
rectness of the same and they were 
directly put up before the Superinten- 
dent for his signature who signed 
them. The defence of the Cashier was 
that he had nothing to do with the 
the preparation of the bills and when 
the entire cash of the disputed bills 
and other bills was handed over to 
him he disbursed the money in  ac- 
cordance with the Acquittance Roll, as 
prepared by the Accounts Department. 
He did not know ‘personally the per- 
sons to whom money was paid. 


Held that it could not be said that 
the requisite mens rea had been esta- 
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blished against the accused. At the 
highest it was a case of an error of 
judgment or breach of performance of 
duty which, per se, could not be equa- 
ted with dishonest intention which 
was one of the essential ingredients of 
the offence of cheating under S. 420. 
Decision of the Patna High Court, Re- 
versed. (Paras 12, 15) 

The Judgment of the Court was 
delivered by 

GOSWAMI, J.:— These appeals 
by special leave are directed against 
the judgment of the Patna High Court 
convicting the two appellants and 
another under Section 420/34, Indian 
Penal Code. They have each been sen- 
tenced to rigorous imprisonment for 
one year and a fine of Rs. 200/-, in 
default rigorous imprisonment for six 
months. Dr. Rama Shankar (PW 14) 
and Dr. Ram Balak Singh (PW 4) were 
House Physicians and Dr. Sailendra 
Kumar (PW 5) was a House Surgeon 
in the Durbhanga Medical College Hos- 
pital. Hospital House Surgeons or 
House Physicians are usually appoin- 
ted for different sections of the Hos- 
pital by the Superintendent .of the 
Hospital for a period of six months, 
January to June and July to Decem- 
ber and their monthly emoluments 


-total Rs. 125/; Rs. 75/- towards stipend - 


and Rs. 50/- as diet allowance. 


2. The prosecution case is that 
for the month of March 1963 a ficti- 
tious pay bil for Rs. 125/- was pre- 
pared in the name of Dr. Rama Shan- 
kar, who had worked only for six 
months upto December, 1962 and had 
made over charge in January 1963. A 
similar pay bill for March 1963 was 
prepared for Dr. Sailendra Kumar, 
who was working in Ear, Nose and 
Throat Department, but this bill was 
‘prepared in the Pediatrics Section. 
Likewise another fictitious pay bill for 
the same month was prepared in the 
name of Dr. Ram Balak Singh, al- 
though he never joined that post and 
he was substituted by Dr. Rama Chan- 
draketu. The amounts of the three 
aforesaid pay bills were drawn from 
the Treasury and disbursed to fictitious 
persons. The letters of appointment 
and the joining reports of the various 
House Staff were as usual sent to the 
Accounts Department for preparation 
of the pay bills. 

3. Yogesh Prasad Thakur was 
the Bill Clerk, who has not appealed 
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against his conviction. The Accountant, 
Raghunath Prasad and the  Cashier, 
Anil Kumar Bose, are the two appel- 
lants before us. Criminal Appeal No. 
223 of 1970 is by Anil Kumar Bose 
and Criminal Appeal No. 224 of 1970 
is by. Raghunath Prasad. Both these 
appeals are heard together and are 
disposed of by this common judgment. 


4. According to the rules of 
procedure, such pay bills used to be 
prepared by the Bill Clerk, checked 
by the Accountant and then placed for 
signature before the Superintendent 
of the Hospital After his- signature, 
the bills were handed over to the 
Peon of the Hospital who took these 
to the Treasury and after collecting 
the money therefrom made over the 
same to the Cashier, who made rele- 
vant entries in his Cash Book and 
other connected registers. Then, in ac- 
cordance with the Acquittance Roll. 
the money used to be disbursed to the 
various persons who signed in token 
of receipt of the amounts on the Ac- 
quittance Roll. After disbursement of 
the money, a certificate used to be 
given by the Deputy Superintendent 
to the effect that the money had been 
disbursed in his presence. 


5. .Some time in May 1963, in 
the course of preparation of the An- 
nual Establishment Return for submis- 
sion to the Accountant General, Bihar, 
the Head Clerk, Bhola Nath Jha (PW 
3) noticed that in the Acquittance Roll 
for March 1963, there were names of 
more Housemen than the sanctioned 
strength. After enquiry by several 
officers at different levels, am  infor- 
mation was lodged to the police who 
ultimately submitted a charge-sheet 
against the two appellants and Yogesh 
Prasad Thakur, the Bill Clerk. The 
accused were tried by the Court of 
Session ending in their conviction 
under Section 420/34 LP.C. The High 
Court on appeal affirmed the convic- 
tion and sentence. Hence these appeals 
by Special Leave. 


6. We are not concerned with 
the conviction of the Bil Clerk, Yo- 
gesh Prasad Thakur, who accepted the 
same. 


7. The defence of the Accoun- 
tant, Raghunath Prasad, is that these 
bills did not pass through him and so 
he had no knowledge about the cor- 
rectness of the same and they were 
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directly put up before the  Superin- 
tendent of the Hospital for his signa- 
‘ture and he signed them. Thereafter 
these were sent to the Treasury for 
encashment and after that he had 
nothing to do with those pay bills. 


8. The defence of the Cashier, 
Anil Kumar Bose, is that he has 
nothing to do with the preparation of 
the bills. He came into the picture 
when the entire cash of these bills and 
other bills was handed over to him 
and he disbursed the money in ac- 
cordance with the Acquittance Roll, as 
prepared by the Accounts Department. 
He did not know these three Doctors 
personally and he was not, guilty of 
cheating. 

9, Since the Bill Clerk’s con- 
viction stands, it may be accepted that 
he prepared the three fictitious bills 
with a view to cheat the Government. 

10. We are now concerned 
whether the two appellants also are 
guilty under Section 420/34 I-P-C. 


11. For the purpose of holding 
hem guilty, the evidence adduced 
must establish, beyond reasonable 
doubt, mens rea on their part. We will, 
therefore, consider the  oase of each 
appellant from that aspect. With re- 
gard to the Accountant, Raghunath 
Prasad, the evidence relied upon by 
the High Court for its conclusion of 
guilt of this appellant may be set out 
in its own words: 


“Ext. 1 is the duty chart of the 
Accoumtant. The first item of this 


graph 21 that the Accountant should 
check the bill and then 
signature of higher officers. Of course, 
it is in evidence that the Superinten- 


' Without, however, anything more we 


‘this, the High Court is not correct and 
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dent had asked the office to place all 
bills for his signature in the office on 
his table and no clerk should stand 
there when he would sign on those 
bills. This direction is clearly against 
item No 5 of the Duty Chart of the 
Accountant. I do not know for what 
purpose he made this innovation in 
the procedure. But this procedure 
would not absolve the Accountant of 
his duty to check the pay bills and 
other bills before sending them to the 
Superintendent...... it is further in- 
teresting to note that the disputed pay 
bills do not bear the initial or signa- 
ture of the Accountant below the 
signature of the Superintendent......... 
As the evidence shows, the Accountant 
did not punposely sign on these forged 
bills with a view to get himself absol- 
ved of the responsibility...... As a mat- 
ter of course, the work of this Ac- 
countant was to get pay bills prepar- 
ed, check them and then put up be- 
fore the Superintendent for his signa- 
ture so that after obtaining his signa- 
ture the bills may be sent to the trea- 
sury for encashment.” 

12, On the above evidence at 
the highest it was a failure on the 











a proper manner and may, therefore, 
be an administrative lapse on his part 
about which we are not required to 
promounce any opinion in this case. 


do not think it will be correct to im- 


indeed had no material to hold that 
"the Accountant did not purposely 
sign on these forged bills with a view, 
to get himself absolved of the respon-] 
sibility". 

The evidence of the Superintendent. 
which is extracted above, runs coun- 
ter to tbat conclusion. 


13. With regard to the other 
appellant, the Cashier Anil Kumar 
Bose, we may read what the High 
Court has relied upon for its finding: 

“Coming to the case of the 
Cashier, I find that his Duty Chart is 
Ext. 1/1. His first duty is “Daily 
receipt and disbursement of cash’. A 
note in this Duty Chart shows ‘To be 
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solely responsible for the performance 
of above  duties'............ The Deputy 


Superintendent (PW 6) has stated in 
paragraph 8 of his deposition that it 
was the duty of the Cashier to see that 
the payment was made to the correct 
or right person. Of course, in the Duty 
Chart it is not written in so many 
words. But as his duty was to disburse 
the money, this disbursement was to 
be made in a bona fide manner, that 
is, after due enquiry about the payee, 
if the latter. is not known to the 
Cashier. Im case of P.W. 5 ome pay- 
ment was made on the 5th April for 
the month of March and the next pay- 
ment to a person of that name was 
:made on 10th April, that is, only after 
five days. The Cashier ought to have 
detected this if his case of bona fides 
is to be accepted. The argument ad- 
vanced on his behalf is that it was not 
possible for him to know all the House- 
men. It may be so, but he cannot be 
allowed to take shelter that he paid 


the money without ascertaining who . th 


was the real recipient. It was also the 
practice to make the payment in pre- 
sence of the Deputy Superintendent 
and then to take his initial below the 
seal, that is, rubber stamp. In these 
. disputed cases no such signature was 
obtained of the Deputy  Superinten- 
dent, and there is mo explanation as 
to why this was not done. The Deputy 
Superintendent has clearly stated that 
against these disputed entries his 
signature was not obtained and no 
rubber stamp concerning the payment 
was affixed...... In my opinion, there- 
fore, the Cashier also cannot claim to 
be absolved of the charge against him. 
Tt was his duty to have seen that the 
payment was made to the correct 
person. It is not clear in evidence that 
these payments were made in pre- 
sence of the Deputy Superintendent 
of the said Hospital The witnesses 
bave spoken only about the usual pra- 
ctice". 


14. The learned Judge of the 
High Court made a significant obser- 
vation in the following terms: 

"I am constrained to remark that 
both, the Superintendent and the De- 
puty Superintendent have shown 
carelessness in their duties and these 
things came to happen because of the 
latitude which they had given to these 
employees. Had the Superintendent 
been careful to see whether the signa- 


* appellants are concerned is set aside. 


! 
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ture of the Accountant was given in 
the pay bills, he must have detected 
that in the disputed pay bills there 
was no-signature of the Accountant, 
and that should have aroused his sus- 
picion about the correctness of the 
pay bills”. 








properly “ascertaining who was 
real recipient” of the money before 
he disbursed the same. The material 


rintendent do make out a case f 
giving benefit of reasonable doubt to 
the jer as well On the evidence 


Observed in the case of the Accountant, 
it may be at the highest a case of 


peals are allowed. The 
the High Court so far as these two 


charged from their bail bonds. 
Appeals allowed. 
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Index Note: — (A) Penal Code 
(1860) S. 149 — Unlawful assembly 
armed with deadly weapons — Know- 
ledge that death would be caused by 
use of weapons — Accused would be 
guilty under Sec. 302/149 though their 
common object originally was only of 
beating deceased. 


Brief Note: — (A) Held; that from 
. the commencement of the interception 
of the complainant's party by the ac- 
cused armed with deadly weapons and 
first accosting of the deceased with a 
challenging posture upto the running 
away of the accused together after 
eausing fatal injuries on the deceased, 
there wes no escape from the conclu- 
sion that all the accused came and 
worked with one design and abject 
and they were definitely in the know 
of the fatal consequences that actually 


ensued as a result of the conjoint 
attack to make them all vicariously 
responsible under S. 149. (Para 12) 


Even assuming that the unlawful 
assemibly was formed originally only 
to beat, it was clearly established in 
the evidence that the said object was 
well-knit with what followed as the 
dangerous finale of the beating. It 
was not a case where something 
foreign or unknown to the object took 
place all of a sudden. It was the exe- 
cution of the same common object 
which assumed the fearful character 
implicit in the illegal action under- 
taken by the accused. (Para 13) 

Index Note: — (B) Penal Code 
(1860) S. 149 — Nature of offence 
under. 


Brief Note: — (B) Section 149 
LP.C. constitutes per se, a substantive 
offence although the punishment is 
under the section to which it is tagged 
heing committed by the principal 
offender in the unlawful assembly, 
known or unknown. (Para 13) 
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The Judgment of the Court was 
delivered by 


GOSWAMI, J.:— This criminal 
appeal by special leave is directed 
against the judgment of the Allaha- 
bad High Court affirming the convic- 
tion of the five appellants, Bhajan 
Singh, Chain Singh,  Baldeo Singh 
Jagat Singh and Gurbachan Singh 
under Section 302/149 LP.C. and sen- 
tence of imprisonment for life on each 
of them. Bhajan Singh, Chain Singh 
and Jiagat Singh have further been 
convicted under Section 147 LP.C. and 
sentenced to rigorous imprisonment 
for one year each and the two other 
appellants have also been convicted 
under Section 148 LP.C. and sentenced 
to one and a half years rigorous impri- 
sonment each. Special leave was re- 
fused to Baldeo Singh and Gurbachan 
Singh. 


2. The prosecution case may 
briefly be stated: 
Chain Singh and  Baldeo Singh 


are sons of Bhajan Singh. Gurbachan 
Singh is the son of Jagat Singh. The 
deceased is Bakhsheesh Singh, who 
was the brother af Major Singh anda 
cousin of appellant, Bhajan Singh. 


‘Major. Singh had purchased some land 


in their village Paivandkheri from one 
Sohan Singh and Gurbachan Singh 
was in unlawful possession of over 15 
to 16 bighas of the said land. There 
wes litigation between  Gurbachan 
Singh and Major Singh in respect of 
this land. Gurbachan Singh subse- 
quently sold his entire land includ- 
ing the disputed area to Bhajan Singh. 
Thereafter Major Singh and his father 
Ujagar Singh asked Bhajan Singh to 
give up possession over the land pur- 
chased by Major Singh and, on the 
day before the occurrence, suggested 
to him that they should go to the Pat- 
wari and settle the matter to which 
Bhajan Singh agreed. On September 


ALR. . 
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17, 1964, at about 11.30 A.M. Bakh- 
sheesh started on a cycle for the house 


of the Patwari with papers in connec-. 


tion with the disputed land. He was 
followed on foot by his father, Ujagar 
Singh and brother Major Singh. When 
Bakhsheesh ‘Singh had hardly gone a 
distance of about 20 or 25 paces from 
his house, the five appellants accosted 
him. Baldeo Singh was armed with a 
spear and Gurbachan Singh with a 
pandasa and the three other  appel- 
lants were armed with lathis. Bakh- 
sheesh Singh got down from the cycle 
and. Bhajan Singh caught hold of him 
and incited the other appellants to 
beat him. Bakhsheesh Singh requested 
the appellants to accompany him to 
the Patwari to settle the dispute, but 
Jagat Singh said that they would set- 
tle it on the spot. Baldeo Singh then 
gave aspear blow to Bakhsheesh Singh, 
Gurbachan Singh gave. him a gandasa 
blow on the head and Chain Singh 
beat him with his lathi. Thereafter the 
appellants ran away. The occurrence 
was: witnessed by Ujagar Singh (P.W. 
3), Major Singh (P.W. 2) and Jogendar 
Kaur, widow of the deceased (P.W. 4) 
and Sadhu Singh, Sardar Singh and 
Prakash Singh, who were servants of 
Ujagar Singh. Bakhsheesh Singh was 
injured in the abdomen and his in- 
testines came out. The injury was 
bandaged with the turbans of the 
deceased and Ujagar Singh and he was 
taken to the Police Station, Afzalgarh. 
where a first information report was 
lodged by Major Singh at 12.45 P.M. 
The police sent him to the hospital at 
Sherkot where Dr. Yogendra Pal (PW 
4) in the Committing Court) examin- 
ed him. From there he was taken to 
' the District Hospital, Bijnor. As his 
condition was serious, a dying decla- 
ration (Ex. Ka-8) was recorded at 
9.30 P.M. by the Tahsildar-Magistrate 
Shri Balbir Singh (P.W. 1). Bakhsheesh 
Singh died next day, September 18, 
1964, in the afternoon. Post-mortem 
examination was performed by Dr. 
P. P. Agarwal 
1964. According to the Doctor death 
was due to shock and haemorrhage 
from the injuries. 


3. It appears that Gurbachan 
Singh and Chain Singh had some sim- 
ple injuries on their person but they 
did not report to the police nor were 
they examined by Dr. K. C. Gupta 


on 19th September. 


Bhajan Singh. v. State of U. P. (Goswami J.) [Prs. 2-8] .S. C. 1565 


(D.W. 4).earlier than September 20, 
1964, at 4.00 P.M. - : : 

4. The défence plea is an abso- 
lute denial by Bhajan Singh,  Baldeo 
Singh and Jagat Singh while Chain 
Singh and Gurbachan Singh gave a 
different version of the occurrence. 
According to Chain.Singh he and Gur- 
bachan Singh were grazing their cat- 
tle by the side of the canal when one 
Sardar Singh and Bakhsheesh Singh 
came there. Bakhsheesh Singh abused 
them and there was grappling with 
him. Major Singh came from behind 
with a karauli and gave him a blow 
with it. When for the second time 
Major Singh tried to assault him with 
the karauliit struck Bakhsheesh Singh. 
According to Gurbachan Singh he tried 
to intervene and received lathi blows 
from Sardar Singh. . 

5. The prosecution relies upon, 
besides the medical evidence, the evi- 
dence of the three eye witnesses as 
noted above, namely PW 2, PW 3 
and PW 4 and also upon the 
statement of Sadhu Singh record- 
ed in the court of the Commit- 
ting Magistrate and admitted in 
the Court of Session under S. 33 
of the Evidence Act as well as upon 
the dying declaration of  Bakhsheesh 
Singh to establish the charges. The 
High Court has relied, as the Sessions 
Judge earlier did, upon the evidence 
of the three eye witnesses and has 
found that their evidence was corrobo- 
rated by the dying declaration as well 
as by the medical evidence, as proper- 
ly scanned bv the courts. 

6. In an appeal under Art. 136 
of the Constitution this Court is very 
slow to interfere with the concurrent 
conclusions of the two courts below 
with regard.to the appreciation of evi- 
dence of the witnesses. "The accused 
must be able to make out an extra- 
ordinary case of gross amd palpable 
injustice to induce us to take a con- 
trary view from that arrived at by 
the High Court in this case. 

i T. Even so, the learned coun- 
sel for the appellants submits that the 
High Court has erred in relying upon 
the testimony of these partisan  wit- 
nesses.since they are all related to the 
deceased. But even the deceased is the 
cousin of the appellant, Bhajan Singh. 

. 8 We have perused the  evi- 
dence of the three eye witnesses and 
could not find any ground to disbelieve 
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their testimony. The learned counsel 
also could not draw our attention to 
any serious infirmity in the evidence 
except characterising their testimony 
as interested. Counsel further submits 
that their statements are falsified by 
the medical evidence. He also submits 
that the eye witnesses have not given 
any explanation for the injuries recei- 
ved by the accused and, therefore, 
their evidence should be rejected. The 
same grounds were also pressed into 
service before the trial court and in 
the High Court and both the courts 
repelled the same with good reasons 
with which we concur. 


9. The learned counsel con- 
tends that the common object of the 
unlawful assembly is only to beat 
Bakhsheesh Singh and not to kill him. 
He submits that even on the evidence 
accepted by the High Court charge 
under Section 302/149 LP.C. has not 
been established against the accused. 
The learned counsel draws our atten- 
tion to the word 'maro' used by the 
witnesses before the assault started. 
On the other hand, our attention, is 
drawn by the learned counsel for the 
State, to the F.LR. where it is men- 
tioned that Jagat Singh said, "let us 
settle the matter here. What will the 
Patwari do? Kill the sala". Nothing 
turns decisively on the word ‘maro’ 
used by the witnesses and we have 
to see the entire surrounding circum- 
stances and the quick sequence of 
events that immediately followed 
thereafter. It is clear that all the five 
accused came armed with deadly wea- 
pons and one of them, namely, Bha- 
jan Singh was the first to catch hold 
of the deceased and shouted “beat the 
tsala”, while accused Jagat Singh said 
that they would not go to the Patwari 
and decide the matter on the spot. He 
also said “beat this sala". Thereupon 
Baldeo Singh gave a barchi blow which 
hit the deceased’s abdomen. It is. 
therefore, clear from the abowe ver- 
sion, which has been accepted by the 
courts below and which we have no 
reason to disbelieve, that the five ac- 
cused were members of an unlawful 
assembly with the common object to 
kill Bakhsheesh Singh. We do not 
give much importance to the word 
‘beat? used in the charge in this case 
and we do not think that the accused 
have been prejudiced by such a recital 
in the charge from the manner in 
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which the defence was conducted in 
the trial court in answer to the evi- 
dence addressed by the prosecution. 


10. The leamed counsel strenu- 
ously contends that the accused can- 
not be convicted under Section 302/ 
149 L.P.C. as the common object of the 
assembly wasnotto killthe deceased. 
The learned counsel however, fails to 
take note of the fact that Section 149 
has got two limbs: 


"If an offence is committed by 
any member of an unlawful assembly 
in prosecution of the common object 
of that assembly, or such as the mem- 
bers of that assembly knew to be like- 
ly to be committed in prosecution of 
that object, every person who, at the 
time of the committing of that offence, 
is a member of the same assembly, is 
guilty of that offence." 


Even if, therefore, the accused were 
originally members of an unlawful 
assembly with the common object of 
only beating Bakhsheesh Singh  hav- 
ing come armed with deadly weapons, 
some with spear and gandasa and some 
with lathis, in the desperate manner 
they have done, and if the members 
of the assembly knew that by using 
these weapons upon Bakhsheesh Singh 
death would be caused, they are guil- 
ty of Section 302 read with S. 149 
LP.C. There is no circumstance in this 
case which can bring down this case 
to one under Section 304 LP.C. The 
intention was clear to kill Bakhsheesh 
Singh and all the accused are guilty 
of the offence charged, namely, Sec- 
tion 302/149 I.P.C. 


11. The learned counsel relied 
upon a decision of this Court in 
Shambhu Nath Singh v. State of Bihar, 
AIR 1960 SC 725 = (1960 Cri LJ 1144) 
and also upon another decision in 
The Queen v. Sabid Ali, (1873) 20 WR 
Cr. 5 (FB). We are unable to appre- 
ciate how these decisions help the ac- 
cused in the present case. We are 
absolutely satisfied that all the five 
accused came armed with deadly wea- 
pons despite the arrangement on the 
previous day to accompany Major 
Singh and Bhajan Singh had agreed to 
go to the Patwari. By turn of events 
they took a different posture to chal- 
lenge Bakhsheesh Singh and party on 
their way to the Patwari, dealt with 
them in the manner they have done 
resulting in the death of Bakhsheesh 
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Singh. We are of the view that even 
the second limb of Section 149 .LP.C. 
is established on the evidence in this 
case. ` 


12. | From the commencement 
of the interception of the complainant's 
party by the accused armed with 
deadly weapons and first accosting 
of the deceased by Bhajan Singh with 
a challenging posture upto the runn- 
ing away of the five accused together 
after causing fatal injuries on the de- 
ceased, there is no escape from the 
conclusion that all the five accused 
came and worked with one design and 
object and they were definitely in the 
know of the fatal consequence that 
actually ensued as a result of the con- 
joint attack to make them all vicari- 
ously responsible under Section 149 





LP.C. i 
13. ^ Section 149, LP.C. consti- 
tutes, per se, a substantive offence 


although the punishment is under the 
section to which it is tagged being 
committed by the principal offender in 
the unlawful assembly, known or un- 
known. Even assuming that the un- 
lawful assembly was formed original- 
ly only to beat, it is clearly establish- 
ed in the evidence that the said object 
is well-knit with what followed as the 
dangerous finale of, call it, the beat- 
ing. This is not a case where some- 
thing foreign or unknown to the ob- 
ject has taken place all of a sudden. 
]t is the execution of the same com- 
mon object which assumed the fearful 
character implicit in the illegal action 
undertaken by the five accused. (See 
also K. C. Mathew v. The State of 
Travancore-Cochin, (1955) 2 SCR 1057 
= (AIR 1956 SC 241.= 1956 Cri LJ 
444) ). 


.14. Since all the accused are 
convicted under Section 302/149 LP.C: 
there is no further necessity, in the 
circumstances of this case, for their 
separate conviction under Sections 147 
and 148 of the Indian Penal Code. 
Conviction and. sentence of Bhajan 
Singh, Chain Singh and Jagat Singh 
under Section 147 LP.C. are set aside. 
The conviction of all accused under 
Section 302/149 LP.C. and their sen- 
tence of life imprisonment on each of 
them are affirmed. The appeal is dis- 
missed subject to the above modifica- 


tion. R - ] 
We may conclude by ob- 
murder 


15. 
serving that this case has 


Khem Karan v. State of U. P. 
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resulted in conviction in spite of the 
police at the instance of a private com- 
plainant who made serious allegations 
in court against the investigating 


agency. 
Sentence modified. 
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Khem Karan and others, Appel- 
lants v. The State of U. P. and another, 
Respondents. i 
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Index Note: — (A) Criminal P.C. 
(1898), S. 423 — Appeal against ac- 
quittal — Power of High Court to in- 
terfere. l 

„Brief Note: — (A) Merely because 
a different view of evidence is pos- 
sible the Court cannot cancel a finding 
against guilt. But the appellate Court 
is untrammelled in its power to re- 
evaluate. the evidence bearing in mind 
the seriousness of overthrowing an 
acquittal once recorded. (Para 4) 

Further, neither mere possibilities 
nor. remoie probabilities nor mere 
doubts which are not reasonable can, 
without danger to the administration 
of justice, be the foundation of the ac- 
quittal of an accused person, if there 
is otherwise fairly credible testimony. 
If a trial court’s judgment verges on 
the perverse, the appellate court has 
a duty to set the evaluation right and 
pass a proper Order. (Para 5) 

Index Note: — (B) Penal Code 
(1860) — Conviction under S. 307/149 
— Persons convicted less than five — 
Validity. 

Brief: Note: — (B) The fact that a 
large number of accused have been ac- 
quitted and the remaining who have 
been convicted are less than five can- 
not vitiate the conviction under S. 149 
read with the substantive offence if 
there are other persons who might not 
have been identified or convicted but 
were party to the crime and together 
constituted the statutory number. AIR 
1974.SC 323 and (1962) 2 SCR 172 
Relied on. ; (Para 6) 
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Index Note: — (C) Penal Code 
(1860), S. 307 — Conviction under Sec- 
tion 307/149 — Sentence — Mitigating 
circumstance. 


Brief Note: — (C) The circum- 
Stance that the accused must have 
been in jail for some time during the 
pendency of the case for around ien 
years, is relevant under the Criminal 
P.C. (1973) In the circumstances the 
ends of justice would be met by re- 
ducing the sentence to 3 years R.L 
under S. 307/149 and 1 year's R. I. 
under Section 147. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1974 SC 323 = 1974 Cri LJ 
354, Sukh Ram v. State of U.P. 6 
AIR 1960 SC 289 = (1960) 2 SCR 
172 = 1960 Cri LJ 424, Bhar- 
wad Mepa Dana v. State of 
Bombay 
The Judgment of the Court was 
delivered by 
KRISHNA IYER, J.:— This ap- 
peal by special leave, by three out of 
twenty three, who alone were convi- 
cted by the High Court in reversal of 
a total acquittal by the trial court, 
turns on the propriety of the Court of 
Appeal convicting accused persons 
whose initial advantage of a presump- 
tion of innocence has been strengthen- 
ed by a judicial affirmation at the first 
level. 


2. The few facts are these. Two 
groups — the complainants’ and the 
accuseds’ — have been on terms of 
bitter hostility — a background mate- 
rial which has legitimately induced 
both the courts to be very sceptical 
about the veracity of the prosecution 
witnesses in the absence of unlying 
corroboration. As found by both the 
courts, a confrontation and exchange 
of violence occurred on June 22, 1964 
each party calling the other aggressor. 
Anyway, several on the prosecution 
side did receive gunshot wounds, al- 
though luckily not fatal, and three 
among the accused bunch had on their 
person lathi blow injuries. The trial 
Judge disbelieved the version of the 
defence but found the P.Ws. too par- 
tisan to pin his faith on, and in conse- 
quence acquitted everyone. The High 
Court agreed that unless the infirmity 
of interested testimony was cured by 
other credible evidence the fate of the 
case would be the same and on that 
basis dismissed the State's appeal 


A. I. R. 


against all but the three appellants 
before us. Was this. exceptional treat- 
ment justified (8) by the evidence, and 
min the light of first court's acquit- 


3. An encounter did take place 
and a case and counter-case  ensued. 
The accused — except a few who plea- 
ded alibi in vain — claimed that they 
were attacked. Even the trial court 
has rejected this contention and the 
High Court has held that, having regard 
to the number and nature of injuries and 
the number of persons who have bee. 
hit by fire power, the accused were 
the attackers. We see no reason to 
disturb this conclusion. Even so, how 
could you hand-pick three out of 
twenty three for punishment? The 
complainant’s plea is that when attack- 
ed by guns he and his men went at 
them, disarmed them and beat them 
with lathis. The convicted three have 
injuries which fit in with this version. 
The appellate Court has taken these 
injuries as corroborative of participa- 
tion in the rioting and attempt to 
murder (read with S. 149, LP.C.) char- 
ged against all the accused. The short 
question is whether these wounds 
bring home the guilt so strongly as to 
warrant upsetting’ of an earlier ac- 
quittal. ' 


4. The principle of law is well- 
settled that merely because a different 
view of the evidence is possible 
minds differ as rivers differ — you 
cannot cancel a finding against guilt. 
But the appellate Court is untram- 
melled in its power to re-evaluate the 






ness of overthrowing an acquittal 
once recorded. In that view we cannot 
find any error of law in the High 
Court  reconsidering the  probative 
value of the oral and circumstantial 
evidence in the case. Nor are we per- 
suaded to think that the appellate 
Court has failed to observe the built- 
in restraints on exercise of power 
while upsetting an acquittal. On the 
other hand, the Court has made the 
correct approach that only those  ac- 
cused against whom there was addi- 
tional probative reinforcement could 
be convicted. So, it found that the in- 
juries on the persons of the three ap- 
pellants and the fact that Siya Ram, 
appellant No. 2, had a gun in his hands 
at the time of the occurrence were 
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sufficient, together with the other evi- 
dence, to hold the appellants guilty.. 

5. We cannot part with this 
case without mentioning the serious 
error some subordinate courts commit 
in the application of the rule of bene- 
fit of reasonable doubt. For instance, 
in the present case the learned Ses- 
sions Judge has misguided himself by 
chasing bare possibilities of doubt and 
exalting them into sufficiently mili- 
tating factors justifying acquittal. The 
following passage illustrates the grie- 
vous mistake of the learned Judge:. 

g "I must concede that probabilities 
for such a situation are remote but 
possibilities cannot be ruled out. . We 
have to see whether the incident took 
place in the manner as alleged by the 
prosecution or not. To inspire confi- 
dence of the Court the prosecution has 
to establish each link in its version 
.beyond all doubts. When other links 
in the prosecution, as discussed above, 
have failed to inspire confidence, I 
think in such a case the benefit of 
doubt prevailing around the remain- 
ing links in the version must go to the 
accused.” 
Neither mere possibilities nor remote 
probabilities mor mere doubts which 
are not reasonable can, without dan- 
ger to the administration of justice, be 
the foundation of the acquittal of an 
accused person, if there is otherwise 
fairly credible testimony. If a ‘trial 
court's judgment verges on the per- 
verse, the appellate court has a duty 
to set the evaluation right and that 
is about all that has happened in this 
case. The High Court has given a large 
margin for reasonable doubt and con- 
firmed the acquittal of a considerable 
number of the accused. - 

6. Although the surviving ac- 
cused who have been convicted are 
only three, S. 149, and in any case 
S. 34, LP.C,, will rope in the appel- 
lants by way of constructive liability. 
This Court has, in Sukh Ram v. State 
of U. P., AIR 1974 SC 323 = (1974 Cri 
LJ 354) held that the acquittal of two 
out of three named accused does not 
bar the conviction of the third under 


S. 302, read with S. 34, if he is shown ` 


to have committed the offence with 
unknown companions. As in that case, 
here also no possible prejudice can be 
claimed by the accused-appellants by 
the invocation of S. 34, LP.C., even if 
twenty out of twenty three have been 
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acquitted. Moreover, this Court has in 
Bharwad Mepa Dana v. State of Bom- 
bay, (1960).2 SCR 172 = (AIR 1960 
SC 289: — 1960 Cri LJ 424) taken the 
view that nothing in law prevents the 
court from finding that the unlawful 
assembly consisted of. less than five 
convicted persons and some unidentifi- 
ed persons together numbering more 
than five. In our view, the fact that 
a large number of accused have been 
acquitted and the remaining who have 
been convicted-are less than five can- 
not vitiate the conviction under Sec- 
tion. 149 read with the substantive 
offence if — as in this case the Cou 
has taken care to find — there ar 







stituted the statutory number. On this 
basis, the conviction under S. 307, read 
with S. 149, has to be sustained. 


T. What remains is the ques- 
tion. of sentence. It is true that those 
nts who did not receive injuries 
have escaped punishment and convic- 
tion has been clamped down on those 
who have sustained injuries in the 
course of the clash. It is equally true 
that those who have allegedly œm- 
mitted the substantive offences have 
jumped the gauntlet of the law and 
the appellants have been held guilty 
only constructively. We also notice 
that the case has been: pending for 
around ten years and the accused must 
have been in jail for some time, a 
circumstance which is relevant under 
the new Criminal Procedure Code 
though it has come into operation only 
from April 1, 1974. Taking a conspe- 
ctus of the various circumstances in 
the case, some of which are indicated 
above, we are satisfied that the ends 
of justice would be met by reducing 
the sentence to three years rigorous 
imprisonment under S. 307, read with 
S. 149, and one. year rigorous impri- 
sonment under S. 147, I-P.C., the two 
terms rumning concurrently. With this 
modification regarding sentence, we 
dismiss the appeal. 
Sentence modified. 
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AIR 1974 SUPREME COURT 1570 
(V 61 C 288) 
l (From: Allahabad) 
M. H. BEG, Y. V. CHANDRACHUD 
AND V. R. KRISHNA IYER JJ. 

State of U. P., Appellant v. Ram 
Swarup and another, Respondents. 

Criminal Appeal No. 192 of 1972, 
D/- 3-5-1974. 

Index Note: — (A) Penal Code 
(1860), S. 97 — Right of private- de- 
fence — Nature of — Right when not 
available. 

Brief Note: — (A) The right of 
private defence is a right of defence, 


not of retribution. It is available in’ 


face of imminent peril to those who 
act in good faith and in no case can 
the right be conceded to a person who 
stage-manages a situation wherein the 
right can be used as a shield to jus- 
tify an act of aggression. If a person 
goes with a gun to kill another, the 
intended victim is entitled to act in 
self-defence and if he so acts there is 
no right in the former to kill him in 
order to prevent him from acting in 
self-defence. While providing for the 
right of private defence, the Penal 
Code has surely not devised a mecha- 
nism whereby an attack may be pro- 
waked as a pretence for killing. 

(Para 14) 


Index Note: — (B) Penal Code 
(1860), Ss. 99, 100 and 300 — Right of 
private defence — Extent of — Ac- 
cused held had no JUS Dao. to kill 
deceased. 


Brief Note: — (B) It is a neces- 
sary incident of the right of private- 
defence that the force used must bear 
a reasonable proportion to the injury 
to be averted. Undoubtedly, a person 
in fear of his life is not expected to 
modulate his defence step by step or 
tier by tier. But S. 99 provides in 
terms clear and categorical that the 
right in no case extends to the inflict- 
ing of more harm than it is necessary 
for the purpose of defence. . (Para 16) 


In a scuffle between the deceased 
and G, the father of the. accused, G 
was alleged to have been assaulted 
with lathis by the servants of the de- 
ceased and the accused fired his gun 
killing the deceased. The injuries re- 
ceived by G were simple in nature: 
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A.LB 
Held that assuming that G had 
received the injuries before the accus- 
ed fired the fatal blow, there was 
clearly no justification for the accus- 
ed to fire from his gun at point-blank 
range. Considering the nature of in- 
juries received by G, there could be 
no reasonable apprehension that he 
would be done to death or even that 
grievous hurt would be caused to him. 
Decision of the Allahabad ‘High Court 
Reversed. (Para 17) 
Index Note: — (C) Penal Code 
(1860) S. 102—Right of private defence 
When ends. ; 
Brief Note: — (C) Ina scuffle be- 
tween the parties, the accused fired at 
the deceased when the latter was 
fleeing in order to save his life. 

Held that there was no justifica- 
tion for killing the deceased selective- 
ly. The right of defence ended with 
the necessity for it. (Para 18) 

Index Note: — (D) Evidence Act 
(1872), S. 105 — Burden of proving 
exceptions — Nature of — Plea of 
private defence—(X-Ref:— Penal Code 
(1860), Ss. 96 to 106). E 

Brief Note: — (D) Sections 96 to 
106 of the Penal Code which confer 
and define the limits of the right of 
private defence constitute a general 
exception to the offences defined in 
the Code. The burden which rests on 
the accused to prove that any of the 
general exceptions is attracted does 
not absolve the prosecution from dis- 
charging its initial burden and truly. 
the primary. burden never shifts save 
when a statute displaces the presump- 
tion of innocence. The evidence, 
though insufficient to establish the 
exception, may be sufficient to nega- 
tive one or more of the ingredients of 
the offence. Unlike in a civil case, it 
is open to a criminal court to find in 
favour of an accused ‘on a plea not 
taken up by him from the evidence of 
the witnesses examined by the pro- 
secution and the circumstances of the 
case. Case law referred ta | 

í (Paras 9, 19 & 21) 

Index Note: — (E) Penal Code 
(1860), S. 302 — Sentence — Mitigat- 
ing circumstance — Possibility of 
scuffle between parties — This held 
though not enough to justify killing 
of deceased was relevant on question 


of sentence — Sentence of death re- 
duced to imprisonment for life. 
{Para 22) 


1974 


Index Note: — (F) Constitution of 
India, Art. 132 (3) — “Party îm the 
case” — Appeal by State Government. 


Brief Note: — (F) If the State 
Government is impleaded to an appeal 
in the High Court as a contending 
party, it would be a party in the case 
and therefore if the decision is ad- 
verse to it, it would be entitled to ap- 
peal on the conditions mentioned in 
Article 132. This right is of course 
limited to cases in which a substan- 
tial question of law as to the inter- 
pretation of the Constitution is in- 


volved. (Para 33) 

Index Note: — (G) Constitution 
of India, Art. 136 (1) — Appeal by 
special leave by State Government 


against order of acquittal — Maintain- 
ability. 

Brief Note: — (G) The locus stan- 
di of State Governments to file ap- 
peals in the Supreme Court against 
judgments or orders rendered in cri- 
minal matters, particularly those com- 
menced otherwise than on private 
complaints, hàs been recognised over 
the years and for a valid reason. The 
State Governments have a vital stake 
jn criminal matters which explains 
why all public prosecutions .are ini- 
tiated in the name of the Government. 
The State Government has, therefore. 
locus standi to file an appeal under 
Art. 136 against an order of acquittal 
by the High Court. (Paras 36, 37) 
Cases Referred: Chronological Paras 


AIR 1970 All 51 = 1970 Cri LJ 

132 (FB), Rishi Kesh Singh v. 

State 20 
AIR 1968 SC 702 = 1968 Cri LJ 

806, Munshi Ram v. Delhi Admi- 

nistration 19 
AIR 1964 SC 1563 = (1964) 7 SCR 

361 = 1964 (2) Cri LJ 472, 

Dahyabhai Chhaganbhai v. State 

of Gujarat 19 
AIR 1962 SC 605 = 1962 (1) Supp. 

SCR 567 = 1962 (1) Cri LJ 521, 

K. M. Nanavati v. State of 

Maharashtra 19 
(1921) 256 US 335 = 65 Law Ed. 

961, Brown v. United States 16 

The Judgment of the Court was 

delivered by 


CHANDRACHUD, J:— On the 
morning of June 7, 1970 in the Subzi 
Mandi at Badaun, U. P., a person call- 
ed Sahib Datta Mal alias Munimji was 
shot dead. Ganga Ram and his three 


State of U. P. v. Ram Swarup- 
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sons, Ram Swarup, Somi and Subhash 
were prosecuted in connection with 
that incident. Ram Swarup was con- 
victed by the learned Sessions Judge. 
Badaun, under Section 302, Penal 
Code, and was sentenced to death. 
Ganga Ram was convicted under Sec- 
tion 302 read with Section 34 and was 
sentenced to imprisonment for life. 
They were also convicted under the 
Arms Act and sentenced to concurrent 
terms of imprisonment. Somi and 
Subhash were acquitted of all the | 
charges as also was Ganga Ram of a 
charge under Section 307 of the Penal 
Code in regard to an alleged knife- 
attack on one Nanak Chand. 

2. The High Court of Allaha- 
bad has acquitted Ganga Ram and 
Ram Swarup in an appeal filed by 
them and has dismissed the appeal 
filed by the State Government chal- 
lenging the acquittal of Somi and 
Subhash. In this appeal by special 
leave we are concerned only with the 
correctness of the judgment of acquit- 
tal in favour of Ganga Ram and Ram 
Swarup. 

3. . Except for a solitary ‘year, 
Ganga: Ram held from the Municipal 
Board of Badaun the contract.of Teh- 
bazari in the vegetable market from 
1954 to 1969. The deceased Munimii 
out-bid Ganga Ram in the annual auc- 


tion of 1970-71 which led to the day- 


light outrage of June 7, 1970. 

4. At about 7 aum. on that day 
Ganga Ram is alleged to have gone 
to the market to purchase a basket of 
melons. The deceased declined to sell 
it saying that it was already marked 
for another customer. Hot words fol- 
lowed during which the deceased, as- 
serting his authority, said that he-was 
the Thekedar of the market and his 
word was final. Offended by this show 
of authority, Ganga Ram is alleged to 
have left in a huff. 


5. An hour later Ganga Ram 
went back to the market with his three 
sons, Ram Swarup, Somi and Subhash. . 
Ganga Ram had a knife, Ram Swarup 
had a gun and the two others carried 
lathis. They threw a challenge saying 
that they wanted to know whose au- 
thority prevailed in the market. They 
advanced aggressively to the gaddi of 
the deceased who, taken by surprise, 
attempted to rush in a neighbouring 
kothari. But that was much too late 
for before he could retreat, Ram 
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Swarup shot him dead at point-blank 
range. f 

6. Tt- was at all stages undis- 
puted that QĢanga. Ram and Ram 
Swarup went to the market at about 
8 am. that one of them was armed 
' with a gun and that a shot fired from 


that gun by Ram Swarup caused the : 


death of Munimji. 

T. Though there was no direct 
evidence of the 7 O'clock incident the 
learned Sessions Judge accepted the 
prosecution case that the shooting was 
preceded by that incident. In coming 
to that conclusion the learned Judge 
relied upon the evidence of Sona Ram. 
Nanak Chand, Shanti Lal, Shariat 
Ullah and Shiva Dutta Mal (P.Ws. 1 
to 5) to whom the deceased had nar- 
rated the incident. These witnesses 
were also examined in order to esta- 
blish the main incident and their evi- 
dence in that regard was also accept- 
ed by the learned Judge. Having 
found that these witnesses were trust- 
worthy and that their evidence esta- 
blished the case of the prosecution the 
learned Judge proceeded to consider 
whether as contended by Ganga Ram 
and Ram Swarup the shot was fired 
by Ram Swarup im exercise of the 
right of private defence. Adverting to 
a variety of circumstances the learned 
Judge rejected that theory and held 
that the charges levelled against the 
two accused were proved beyond a 
reasonable doubt. ' i 

8. The High Court disbelieved 
the evidence in regard to the 7 O'clock 
incident. In any case, according to the 
High Court, that incident was far too 
trifling to lead to the shooting out- 
rage. The High Court accepted the 
defence version ‘that a scuffle had 
taken place between the deceased 
Munimji and Ganga Ram and that 
Ganga Ram was assaulted with lathis 
by Shiva Dutta Mal (P.W. 5) and the 
servants of the deceased. The High 
Court concluded: 

“Tf Ganga Ram was being given 
repeated lathi blows by P.W. Shiv 
Dutta Mal and servants of the deceas- 
ed, then Ram Swarup had ful! justi- 
fication to fire his gun in the right of 
private defence of the person of his 
father. It may be that the gun fire 
injured the deceased, rather than those 
who were belabouring Ganga Ram 
with lathis. But once we come to the 
conclusion that it was not unlikely 


guilty under Section 302 
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that Ram Swarup had used his gun in 
the circumstances narrated above, ie 
in order to save his aged father from the 
clutches and assaults of his assailants, ' 
he cannot be held guilty of murder or 
for the matter of that of any other 
offence." 


In regard to Ganga Ram the High 
Court held that he could not be found 
read with 

Section 34. s 

"as his presence in the Sabziman- 
di was not.for the punpose of killing 
the deceased, as suggested by the pro- 
secution, but he had more probably 
reached there along with his son Ram 
Swarup, on way back from their vege- 
table farm, in order to purchase me- 
lons...... ee 

9. The burden which rests on 
the prosecution to establish its case 
beyond a reasonable doubt is neither 
neutralised nor shifted because the ac- 
cused pleads the right of private de- ~ 
fence. The prosecution must discharge 
its initial traditional burdern to esta- 
blish the complicity of the accused and 
not until it does so can the question 
arise whether the accused has acted 
in self-defence. This position, though 
often overlooked, would be easy to. 
understand if it is appreciated that 
the Civil Law rule of pleadings does 
not govern the. rights of an accused in 
a criminal trial. Unlike in a civil ease, 
it is open to a criminal court to find 
in favour of an accused on a plea not 
taken up by him, and by so doing thej _ 
court does not invite the charge that 
it has made out a new case for the ac- 
cused. The accused may not plead that 
he acted in self-defence and yet the 
court may find from the evidence of 
the witnesses examined by the pro- 
secution and the circumstances of the 
case either that what would otherwise 
be an offence is not one because the 
accused has acted within the strict 
confines of his right of private  de- 
fence or that the offence is mitigated 
because the right of private defence 
has been exceeded. For a moment, 
therefore, we will keep apart the plea 
of the accused and examine briefly 
by applying the well-known standard | 
of proof whether the prosecution, as 
held by the Sessions Court, has pro- 
ved its case. 

10. The evidence of the five 
witnesses — Sona Ram, Nanak Chand, 
Shanti Lael Shariat Ullah, Shiva Dut- 
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ta Mal — is consistent and convincing 


on the broad points of the case. The 
Sessions Court accepted that evidence 
after a careful scrutiny and we are in- 
clined to the view that the High Court 
was unduly suspicious ofthat evidence 
in the name of caution. The High 
Court thought that the evidence of 
these witnesses must be viewed with 
great caution because Sona Ram and 
Shanti Lal are the first cousins of the 
deceased, Nanak Chand and Shiva Dut- 
ta Mal were co-sharers of the deceas- 
ed in the Tehbazari contract, Shariat 
Ullah was a constituent of the deceas- 
ed and because Sona Ram, Nanak 
Chand and Shiva Dutta Mal being co- 
sharers in the contract should have 
been moving about the market rather 
than remain at the.gaddi of the de- 
ceased where he was shot down. Cau- 
tion is a safe and unfailing guide in 
the judicial armoury but a cautious 
approach does not justify an a priori 
assumption that the case is shrouded 
in suspicion. This is exemplified by 
the rejection of the melon incident by 
the High Court on the grounds, inter 
alia, that there was no entry in the 
account books of the deceased evi- 
dencing the sale of the melon-basket 
and that the owner of the melons was 
not called- to support the prosecution 
case. The point in issue was not whe- 
ther the melon-basket was in iruth 
and reality sold to another customer, 
in which case the evidence of the 
owner and the account books oi the 


deceased would have some relevance. : 


The point of the matter was that there 
was trade rivalry between the deceas- 
ed and Ganga Ram, their relations 
were under a deep strain and there- 
fore the deceased declined to seli the 
melons to Ganga Ram. The excuse 
which the deceased trotted out may 
be true or false. And indeed, greater 
the falsity of that excuse, greater the 
affront to Ganga Ram. 


11. The melon incident formed 
a prelude to the main occurrence and 
was its immediate cause. By disbeliev- 
ing it or by treating it alternatively as 
too trifling the High Court was left 
to wonder why Ganga Ham and Ram 
Swarup went to the market armed 
with a gun, which they admittedly 
did. The ease of the prosecution that 
they went back to the market to re- 
taliate against the highhandedness -of 
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the deceased was unacceptable to the 
High Court because 


"it does not stand to reason that 

the appellants and their two other 
companions (sons. of Ganga Ram) 
would walk into the lion’s den in 
broad day light and be caught and 
beaten up, and even be done to death 
by the deceased, his partners and ser- 
vants, besides hundreds of people who 
were bound to be present in the Sapzi- 
mandi at about 8 A.M. Such a large 
congregation could have easily  dis- 
armed the appellants and their two 
other companions and given them a 
thorough beating if not mortal inju- 
ries". 
Evidently, they: did go to the market 
which to their way of thinking was 
not a lion’s den. And they went ade- 
quately prepared to meet all even- 
tualities. The large congregation of 
which the High Court speaks is often 
notoriously indifferent to situations 
involving harm or danger to others 
and it is contrary to common experi- 
ence that anyone would readily accost 
a gun-man in order to disarm him. 


12. The High Court saw yet 
another difficulty in accepting the 
prosecution case: 

. "even if the appellants and their 
companions would have been so very 
hazardous, they could not have ex- 
posed their lives by carrying only one 
cartridge in the gun, if they had real- 
ly gone to murder the deceased and 
make a safe retreat. It might very 
well have been that the first shot 
went stray and did not hit the deceas- 
ed. It was, therefore, necessary to 
have at least both the barrels loaded 
with cartridges. In fact one would ex- 
pect the ready availability of more ` 
‘cartridges with the appellants, because 
they were bound to fire some rounds 
of shots to create a scare in the crowd- 
ed Sabzimandi, before making good 
their escape. For this reason also one 
would expect them to keep both the 
barrels loaded with cartridges and 
also to carry some spare cartridges 
for the sake of contingency and safe- 
ty." 


Murders like the one before us are 
not committed by coolly Me the 
pros and cons. Ganga Ram and Ram 
Swarup were wounded by the high 
and mighty attitude. of a trade rival 
and they went back to the market in 
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a state of turmoil. They could not 
have paused to bother whether the 
double-barrelled gun contained one 
cartridge or two any more than an 
assailant poised to stab would bother 
to take a spare knife. On such occa- 
sions when the mind is uncontrollably 
agitated, the assailants throw security 
to the winds and being momentarily 
blinded by passion are indifferent to 
the consequences of their action. The 
High Court applied to the mental pro- 
cesses of the respondents a test far too 
rigid and umrealistic than was justifi- 
ed by the circumstances of the case 
and concluded: 


"It is noteworthy that P.W. 1 

Sona Ram clearly admits that Ganga 
Ram had a farm in village Naushera, 
which is at a distance of two miles 
from Badaun. It is very likely that the 
two appellants must have been going 
every early morning to have a round 
of: their vegetable farm and returning 
home ‘therefrom at about 8 A.M. in 
the sultry month of June. It is not 
surprising that on such return to 
Badaun on the morning of June 7, 
1970 the appellants went to the Sab- 
zimandi in order to purchase melons, 
when they were called to the Gaddi of 
the deceased, ultimately resulting in 
the fatal occurrence, as suggested by 
the defence.” 
The High Court assumed without evi- 
dence that Ganga Ram used to carry 
a gun to his vegetable farm and the 
whole of the conclusion reproduced 
above would appear to be based on 
the thin premise that Sona Ram had 
admitted that Ganga Ram had a village 
farm situated at a distance of two 
miles from Badaun. We find it im- 
possible to agree with the reasons 
given by the High Court as to why 
Ganga Ram and Ram Swarup went 
to the market and how they happened 
to carry a gun with them. It is plain 
that being slighted by the melon inci- 
dent, they went to the market to seek 
retribution. 

13. The finding recorded by 
the High Court that the respondents 
went to the market for a casual pur- 
chase and that they happened to have 
a gun because it was their wont to 
carry a gun is the very foundation of 
its acceptance of the theory of private 
defence set up by the respondents. Ac- 
cording to the High Court a routine 
visit to the market led to an unexpect- 
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ed quarrel between the deceased and 
Ganga Ram, the quarrel assumed the 
form of grappling, the grappling pro- 
voked the servants of the deceased to 
beat Ganga Ram with lathis end the 
beating impelled Ram Swarup to use 
the gun in defence of his father. Our 
view of the genesis of the shooting 
incident must, at the very threshold, 
deny to the respondents the right of 
private defence. 


14, The right of private de- 
fence is a right of defence, not of re- 
tribution. It is available in face of im- 
minent peril to those who act in good 
faith and in no case can the right be 
conceded to a person who stage-mana- 
ges a situation wherein the right can 
be used as a shield to justify an act 
of aggression. If a person goes with 
& gun to kill another, the intended 
victim is entitled to act in self-defence 
and if he so acts there is no right in 
the former to kill him in order to pre- 
vent him from acting in self-defence. 
While providing for the right of pri- 
vate defence, the Penal Code has sure- 
ly not devised a mechanism whereby 
an attack may be provoked as a pre- 
tence for killing. 


. 15 Angered by the rebuff 
given by the deceased while declining 
to sell the melons, Ganga Ram went 
home and returned to the market with 
the young Ram Swarup who, on the 
finding of the High Court, carried a 
gun with him. Evidently, they went to 
the market with a pre-conceived de- 
sign to pick up a quarrel. What sem- 
blance of a right did they then have 


io be piqued at the resistance put up 


by the deceased and his men? They 
themselves were the lawless authors 
of the situation in which they found 
themselves end though the common 
Law doctrine of "retreat to the wall" 
or “retreat to the ditch" as expounded 
by Blackstone* has undergone modifi- 
cation ee is not to be applied to 
cases where a victim, being in a place 
where he has a right to be, is in face 
of a grave uninvited danger, yet, at 
least those in fault must attempt to 
retreat unless the severity of the 
attack renders such a course immpossi- 
ble. The exemption from retreat is 
EUN available to the  faultless 
one. 


*Blackstone’s Commentaries, Book IV, 


p. 185. 
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16. Quite apart from the consi- 
deration as to who was initially at 
fault, the extent of the harm which 
may lawfully be inflicted in self-de- 
fence is limited. It is a necessary inci- 
dent of the right of private defence 
that the force used must bear a reason- 
able proportion to the injury to be 
averted, that is, the injury inflicted 
on the assailant must not be greater 
than is necessary for the protection 
of the person assaulted. Undoubtedly, 
a person in fear of his life is not ex- 
pected to modulate his defence step 
by step or tier by tier, for as Justice 
Holmes said in Brown v. United Sta- 
tes, (1921) 256 US 335 "detached re- 
flection cannot be demanded in the 
presence of an uplifted knife”. . But 
Section 99 provides in terms clear and 
categorical that 

“The right of private defence in 
no case exteüds to the inflicting of 
more harm than it is necessary to in- 
fliet for the purpose of defence". 


17. Compare for this purpose 


the injuries received by Ganga Rem. 


with the injuries caused to the de- 
ceased in the alleged exercise of the 
right of private defence. Dr. N. A. 
Farooqi who examined Ganga Ram 
found that he had four contusions 
on his person and that the ' injuries 
were simple in nature. Assuming that 
Ganga Ram had received these inju- 
ries before Ram  Swarup fired the 
„fatal shot, there was clearly no justi- 
fication on the part of Ram Swarup 
to fire from his gun at point-blank 
range. Munimji was shot on the chest 
and the blackening and tatooing around 
the wound shows that Ram Swarup 
fired his shot from a very close range. 
Under Section 100 of the Penal Code 
the right of private defence of the 
body extends to the voluntary  caus- 
ing of death if the offence which oc- 
casions the exercise of the right is of 
such a nature as may, to the extent 
material reasonably cause the appre- 
hension that death or grievous hurt 
will otherwise be the consequence of 
the assault. Considering the nature of 
injuries received by Ganga Ram, it is 
impossible to hold that there could be 
a reasonable apprehension that he 
would be done to death or even that 
grievous hurt would be caused to him. 

18. The presence of blood near 
E oe ee and 
the pellet marks on the door frame 
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show that Ram Swarup fired af the 
deceased when the latter was fleeing in 
fear of his life. In any event, there- 
fore, there was no justification for 
killing the deceased selectively. The 
right of defence ends with the neces- 
sity for it. Under Section 102, Penal 
Code, the right of private defence of 
the body commences as soon as a rea- 
sonable apprehension of danger to the 
body arises and it continues as long 
as such apprehension of danger  con- 
tinues. The High Court refused to at- 
tach any significance to the pellet- 
marks onthe door-frame asit thought 
that “the gun fire which hit the chau- 
khat was not the one which struck the 
deceased". But this is in direct opposi- 
tion to its own view that the respon- 
dents had loaded only one cartridge in 
the gun — a premise from which it 
had concluded that the respondents 
could not have gone to the market 
with an evil design. Ballistically, there 
was no reason to suppose that the shot 
which killed the deceased was not the 
one which hit the door frame. It is 
quite clear that the deceased was shot 
after he had left his gaddi and while 


he was about to enter room No. 2 in 
order to save his life. i 
19. It would be possible to 


analyse the shooting incident more 
minutely but it is sufficient to point 
out that under Section 105 of the Evi- 
dence Act, when a person is accused 
of any offence, the burden of proving 
the existence of circumstances bring- 


.ng the case within any of the Gene- 


nal Exceptions in the Penal Code, is 
upon him and the court shall presume 
the absence of such circumstances. 
The High Court must, of course, have 
been cognizant of this provision but 
the Judgment does not reflect its 
awareness of the provision and this 
we say not merely because Sec. 105 
&ssuch hasnot been referred to in its 
Judgment. The importance of the mat- 
ter under consideration is that Ss. 96 
to 106 of the Penal Code which con- 
fer and define the limits of the right 
of private defence constitute a gene- 
ral exception to the offences defined 
in the Code; in fact these sections are 
a part of Chapter IV headed "General 
Exceptions". Therefore, the burden of 
proving the existence of circumstan- 
tes which would bring the case within 
the general exception of the right of 
private defence is upon the respon- 
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` dents and the court must presume the 


absence of such circumstances: The 


burden which rests on the accused to 
prove that any of the general excep- 
tions is attracted does not absolve the 
prosecution from discharging its ini- 
tial burden and truly, the primary bur- 
den never shifts save when a statute 
displaces the presumption of inmocence; 
“indeed, the evidence, though insuffi- 
cient to establish the exception, may 
be sufficient to negative one or more 
of the ingredients of the offence". K. 
M. Nanavati v. State of Maharashtra; 
1962 (1) Supp. S.C.R. 567 at p. 598— 
(AIR 1962 SC 605 = 1962 (1) Cri LJ 
521) That is to say, an accused may 
fail to establish affirmatively the exi- 
stence of circumstances which would 
bring the case within a general excep- 
tion and yet the facts and circumst- 
ences proved by him while discharging 
the burden under Section 105 of the 
Evidence Act may be enough to cast 
a reasonable doubt on the case of the 
prosecution, in which event he would 
be entitled to an acquittal, Dahyabhai 
Chhaganbhai v. State of Gujarat; 
(1964) 7 S.C.R. 361 = (AIR 1964 SC 
1563 = 1964 (2) Cri LJ 472). The bur- 
den which rests on the accused to 
prove the exception is not of the same 
rigour as the burden of the prosecu- 
tion to prove the charge beyond a 
reasonable doubt. It is enough for the 
accused to show, as in a civil case, 
that the preponderance of probabili- 
ties is in favour of his plea. Dahyabhai 
Chhaganbhai v. State of Gujarat; 


(Supra) Munshi Ram v. Delhi Adminis-. 


tration, AIR 1968, SC 702. 


20. The judgment of one of us, 
Beg J., in Rishikesh Singh v. State 
AIR 1970 All 51 explains the true 
nature and effect of the different 
types of presumptions. arising under 
Section 105 of the Evidence Act. As 
stated in that judgment, while the ini- 
tial presumption regarding the ab- 
sence of circumstances bringing the 
case within an exception may be met 
by showing the existence of appropri- 
ate facts, the burden to establish a 
plea of private defence by a balance 
of probabilities is a mere difficult bur- 
den to discharge. The judgment points 
out that despite this position there 
may be cases where, though the plea 
of private defence is not established by 
an accused on a balance. of probabili- 
ties, yet the totality of facts and cir- 
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cumstances may still throw a reason- 
able doubt on the existence of “mens 
rea", which normally is an essential 
ingredient of an offence. The present 
is not a case of this latter kind. In- 
deed realising that a simple plea of 
private defence may be insufficient to 
explain the nature of injuries caused 
to the deceased, Ram Swarup sugges- 
ted that the shot fired by him at the. 
assailamts of his father Ganga Ram ac- 
cidentally killed the deceased. We have 
no doubt that the act of Ram Swarup 
was deliberate and not accidental 


21. The respondents led no 
evidence to prove their defence but 
that is not necessary because such 
proof can be offered by relying on the 
evidence led by the prosecution, the 
material elicited by  cross-examining 
the prosecution witnesses and the tota- 
lity of. facts and circumstances emerg- 
ing out of the evidence in the case. In 


‘view of the considerations mentioned 


earlier we find-it impossible to hold 
that Ram Swarup fired the shot in de- . 
fence of his father Ganga Ram. "The: 
circumstances of the case negative the 
existence of such a right. . 


22. The conclusion of the High 
Court in regard to.Ram Swarup being 
plainly unsupportable and leading as 
it does to a manifest failure of justice, 
we set aside the order acquitting Ram 
Swarup and restore that of the Ses- 
sions Court convicting him under Sec- 
tion 302 of the Penal Code. The pos- 
sibility of a scuffle, of course not 
enough to justify the killing of Munim- 
ji but bearing relevance on the sen- 
tence canmot, however, be excluded 
and we would therefore reduce the 
sentence of death imposed on Ram 
Swarup by the Sessions Court to that 
of Life Imprisonment. We also con- 
firm the order of conviction amd sen- 
tence under Section 25 (1) (a) and Sec- 
tion 27 of the Arms Act amd direct 
that all the sentences shall run con- 
currently. 


23. In regard to Ganga Ram, 
however, though if we were to consi- 
der his case independently for oursel- 
ves we might have come to a conclu- 
sion different from the one to which 
the High Court has come, the princi- 
ples governing appeals under Art. 136 
of the Constitution would require of 
us to restrain our hands. The inci- 
dent happened within the twinkling 


1974 


of an eye and there is no compelling 
reason to differ from the concurrent 


finding of the High Court and the | 


Sessions Court that Ganga Ram never 
earried the gun and that at all stages 
it was Ram Swarup who hadthe gun. 
The finding of the Sessions Court that 
"Ram Swarup must have shot at the 
deceased at the instigation of Ganga 
Ram" is based on no evidence for none 
of the five eye-witnesses speaks of 
any such instigation. On the contrary, 
Shariat Ullah (P.W. 4) says thet "As 
soon as they came, Ram Swarup open- 
ed the gun-fire" end Shiva Dutta Mal 
(P.W. 5) says that "Just after coming 
forward, Ram Swarup opened the gun- 
fire". The evidence of the other three 
witnesses points in the same direction. 
True that these witnesses have said 
that Ganga Ram and Ram Swarup 
challenged with one voice the autho- 
rity of the deceased but in discarding 
hat part of the evidence we do not 
think that the High Court has com- 
mitted any palpable error requiring 
the interference of this Court. Such 
trite evidence of expostulations on the 
eve of an attack is often spicy and 
tends to strain one's credulity. We 
therefore confirm the order of the 
High Court acquitting Ganga Ram of 
the charge under Section 302 read 
with Section 34 of the Penal Code. 


24. The High Court was clear- 
ly justified im acquitting Ganga Ram 
of the charge under Section 307, Penal 
Code, in regard to the knife-attack on 
Nanak’ Chand. Nanak Chand received 
no injury at all and the story that the 
knife-blow missed Nanak Chand but 
caused a cut on his Kurta and Bandi 
seems incredible. The High Court exa- 
mined these clothes but found no cut 
marks thereon. Tears there were on 
the Kurta and Bandi but it is their 
customary privilege to be torn. With 
that, the conviction and sentence under 
the Arms Act for possession of the 
knife had to fal. 


25. There is no substance in 
the charge against Ganga Ram under 
Section 29 (b) of the Arms Act be- 
cause he cannot be said to have deli- 
vered his lieensed gun to Ram Swarup. 
The better view is that Ram Swarup 
took it. 

26. We, therefore, confirm the 
order of acquittal in favour of Ganga 
Ram on all the counts. 
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. 2T. This disposes of the  ap- 
.peal on merits. 

28. Mr. Garg had raised a pre- 
liminary objection to the maintain- 
ability of this appeal which, we 
thought, was devoid of substance and 
could briefly be dealt with at the end 
of the judgment. He argues that the 
State Government has mo locus standi 
to file in this Court an appeal against 


-. an order of acquittal passed by the 


High Court because no such right. is 
conferred by the Code of Criminal 
Procedure or by the Constitution and 
there can be no right of appeal unless 
one is clearly given by statute. 

29. The Code of Criminal Pro- 
cedure does not provide for an appeal 
to this Court. In Chapter XXXI (“of 
Appeals”), the only reference to „an 
appeal to the Supreme Court is to he 
found.in Section 426 (2B) which em- 
powers the High Court to suspend the 
sentence and enlarge am accused on 
bail if the Supreme Court has granted 
to. him special leave to appeal against 
any sentence which the High Court 
has imposed or maintained. But by 
Section 417 (1) of the Code the State 
Government may, in any case, direct 
the Public Prosecutor to present an 
appeal to the High Court from an ori- 
ginal or appellate order of acquittal 
passed by any court other than a High 
Court. It is in pursuance of this power 
that State Governments file appeals in 
the High Court against orders of ac- 
quittal passed by- courts subordinate to 
the High Court. . 


30. Article 132 (1) of the Con- 
stitution provides that an appeal shall 
lie to the Supreme Court from any 
judgment, decree or fimal order of a 
High Court, whether in a civil, crimi- 
nal or other proceeding, if the High 
Court certifies that the case involves 
a substantial question of law^as to the 
interpretation of the Constitution. 
Where the High Court has refused to 
give such a certificate, the Supreme 
Court may under clause (2) of Arti- 
cle 132 grant special leave to appeal 
if it is satisfied that the case involves 
asubstantial question of law as to the 
interpretation of the Constitution. 
Where such a certificate is given or 
special leave is granted, “any party in 
the case” may, under clause (3) of the 
Article, appeal to the Supreme Court . 
on the ground that any question of the 
aforesaid description’ has been wrongly: 
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decided and with the leave of the 
Supreme Court, on any other ground. 

31. Under Article 134 (1) of 
ithe Constitution an appeal lies to the 
Supreme Court from any judgment, 
final order or sentence im a orimi 
proceeding of a High Court if the 
High Court (a) has in appeal reversed 
any order of acquittal of an accused 
person and has sentenced him to death; 
Or (b) has withdrawn for trial before 
itself any case from a court subordi- 
nate to it and has sentenced the accus- 
ed to death; or (c) centifies that the 
case is a fit one for appeal to the 
Supreme Court. 

32. By Article  136(1) the 
Supreme Court may  notwithstand- 
ing anything contained in Chapter IV 
("The Union Judiciary"), grant special 
leave in its discretion to appeal from 
any judgment, decree, determination, 
sentence or order in any cause or mat- 
ter passed or made by any court or 
tribunal in India. mE 

33. Article 132 (3) referred to 
above shows that where the High 
Court certifies that the case involves 
asubstantial question of law as to the 
interpretation of the Constitution or 
the Supreme Court grants special leave 
to appeal on the ground that the case 
involves such a question, "any party 
in the case" may appeal “to the 
Supreme Court. It is incontrovertible 
that if the State Government is im- 
pleaded to an appeal in the High 
Court as a contending party, it would 
be a “party in the case” and therefore 
if ‘the decision is adverse to it, it would 
be entitled to appeal on the conditions 
mentioned in Article 132. This right is 
of course limited to cases in which a 
substantial question of law as to the 
interpretation of the Constitution is 
involved. 


34. Article 134 (1) extracted 
above shows that if the High Court 
reverses an order of acquittal and sen- 
tences the accused to death, he can 
appeal to the Supreme Court as a mat- 
ter of right. A similar right is avai- 
lable to an accused whose case is with- 
drawn for trial by the High Count and 
who on being convicted is sentenced 
to death. In a case falling under Arti- 
cle 134 (1) (a), the appeal against 
.acquittal would normally be filed in 
the High Court by the State Govern- 
ment under Section 417 (1) of the Code 
of Criminal Procedure. It is only im 
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cases instituted upon complaint that 
the complainant can ask for special 
leave to appeal from the order of ac- 
quittal. If the State Government files 
in the High Court an appeal against 
an order of acquittal passed by the 
lower court and if in such an appeal 
the accused is sentenced to death, it 
seems to us patent that if the accused 
files an appeal in the Supreme Court 
against the judgment of the High 
Court, the State Government would 
be entitled to defend the appeal as a 
respondent interested in the decision 
of the High Court. In an appeal fall- 
ing under Article 134 (1) (b) also it 
is the State Government which would 
be interested in and entitled to defend 
the appeal in the Supreme Court. The 
circumstance that Article 134 does not 
refer to the right of the State Govern- 
ment to defend such appeals cannot be 
construed as depriving it of that right. 


35. If in an appeal against a con- 
viction the High Court acquits an ac- 
cused or if in an appeal by the State 
Government against an order of ac- 
quittal the High Court confirms the 
order of acquittal, it is the State Gov- 


.ernment which, if at all, would be ag- 


grieved by the order of acquittal and 
it would therefore be entitled te chal- 
lenge the order in a further appeal if 
any such appeal is provided by law. 
The right of appeal is a creature of 
statute and if the law provides for no 
further appeal the matter has to rest 
where it stands. But if the Constitu- 
tion provides for an appeal against a 
judgment or order, the panty aggriev- 
ed or affected by that judgment or 
onder would be entitled to avail of the 
right or facility of appeal, though on 
the conditions prescribed by the Con- 
stitution. 

36. Under Article 136(1) of 
the Constitution this Court has a wide 
discretion, though sparingly exercised, 
to grant special leave to appeal from 
any judgment, decree, determination, 
sentence or order. This remedy can be 
availed of by any party which is affect- 
ed adversely by the decision under © 
challenge. If the State Government i 
a contesting party to a matter djs- 
posed of by the High Court and if it 
is aggrieved by the judgment or order 
of the High Court, it is entitled und 
Article 136 (1) to ask for special leave 
of this Court to appeal from the deci- 
sion of the High Court. It is, of course, 
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not entitled to obtain leave but that 
is a separate matter. because under 
Article 136 (1) no party is entitled to 
Obtain leave as a matter of right. "The 
Supreme Court may, in its discretion, 
grant special leave to appeal" and one. 
of the relevant considerations in grant- 
ing leave is whether the party seek- 
ing leave is aggrieved by the impugn- 
ed decision, in which case it would, at 
any rate, have locus to ask for leave. 


31. The locus standi of State 
Governments to file appeals in this 
Court against judgments or orders 
rendered in criminal matters, parti- 
cularly those commenced otherwise 
than on private complaints, has been 
recognised over the years and for a 
valid reason. All crimes raise  pro-. 
blems of law ànd order and some raise 
issues of public disorder. The effect of 
crime onthe ordered growth of society 
is deleterious and the State Govern- 
ments are entrusted with the enforce- 
ment and execution of laws directed 
against prevention and punishment. of 
crimes. They have, therefore, a vital 
stake in criminal matters which ex- 
plains. why all public prosecutions are 
initiated in the name of the Govern- 
ment. The objection of Mr. Garg that 
the State Government has no locus 
standi to file this appeal must accord- 
ingly be rejected. 

Appeal partly allowed. 
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(From: Calcutta) 
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Jaikishan Dass Mull, Appellants 
v. Luchhiminarain Kanoria & Co., Res- 
pondents. 

Civil Appeal No. 784 of 1971, D/- 
3-5-1974. j 

Index Note: — (A) Contract Act 
(1872) S. 10 — Arbitration Act (1940) 
S. 33 — When a contract is invalid, 
every part of it, including the clause 
as to arbitration contained therein 
must also be invalid. AIR 1962 SC 
1810 and AIR 1963 SC 90 Rel. on. 

(Para 6) 

Index Note: — (B) Forward Con- 

tracts (Regulation) Act (1952 S. 15 
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(3A) — Bye laws of East India Jute 
and Hessian Exchange, “Working 
Manual volume HI” — Bye laws 1 (b) 
and 17 — Contract not in the prescri- 
bed form as required by bye law 1 (b) 
— It would be contravention of bye 
law 15 and hence illegal and void 
under Section 15 (3) (A) r/w bye law 
17. AIR 1971 SC 166, Rel. on. 
(Para 10) 

Inder Note: — (C) Forward Con- 
tracts (Regulation) Act (1952), S. 15 
(3-A) — Bye laws of East India Jute 
and  Hessian Exchange, "Working . 
Manual volume II? — Bye law 1 (b) 
— Requirement as:to contract to be 
in prescribed form — Compliance. 

Brief Note: — (C) In order that a 
contract may be in the prescribed 
form, literal compliance is not essen- 
tial; what is necessary is that the con- 
tract must contain all the terms and 
conditions set out in the prescribed 
form. Applying this test it was held 
that the contracts in the case were not 
in the prescribed form as they did not 
contain any term or condition corres- 
ponding to clause (2) of the printed 
form requiring the buyers to give a 
particular number of clear working 
days’ notice to place goods alongside 
export vessel in the port of Calcutta. 
AIR 197i SC 166, Rel on. (Para 11) 

Index Note: — (D) Forward Con- 
tracts (Regulation) Act (1952) S. 15 
(3-A) — Bye laws of East India Juie 
and Hessian Exchange "Working Ma- 
nual volume III" — Bye law 1 (b) — 
Term in prescribed form oi contract 
— Not dispensable on ground of iu- 
applicability. 


Brief Note: — (D) It is not correct 
to say that the prescribed form may 
be followed only in so far as circum- 
stances may admit. The prescribed 
form is imperative and a contract in 
order to be valid must, contain all the 
terms and conditions set out in the 
prescribed form. Either the contract 
must incorporate all those terms and 
conditions or no contract can be made 
at all. No term or condition in the 
prescribed form can be dispansed with 


‘on the plea that it is inapplicable. 


(1920) 2 K.B. 80, AIR 1971 SC 166 and 
ATR 1933 PC 55, Rel. on. (Para 13) 


Index Note: — (E) Forward Con- 
tracts (Regulation) Act (1952) S. 15- 
(3-A) — Bye laws of East India Jute 
and Hessian Exchange, "Working Ma- 
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nual Volume HI" — Bye law 1 
Clause (2) of the prescribed nd 
contract — Transferable specific de- 
livery contract — Clause (2) neither 
inapplicable nor inconsistent with 
clause (4) of contract, 

Brief Note: — (E) In case ofa 
transferable specific delivery contract 
for export, Clause (2) of the prescri- 
bed form requiring buyers to give a 
partieular number of clear working 
days' notice to place goods alongside 
is not rendered inapplicable by a pro- 
vision in the contract under clause (4) 
stipulating for delivery of Pucca Deli- 
very Orders against payment of the 
price. Clause (2) of the prescribed 
form can be appropriately incorpora- 
ted in such a contract and omission to 
include it cannot be justified on the 
plea that it would be inconsistent with 
clause (4) of the contract. AIR 1955 
SC 182, Rel on. (Para 16) 
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The Judgment of the Court was 
delivered by 


BHAGWATI, J.:— This appeal, 
by special leave, is directed agaimst a 
judgment of a Single Judge of the Cal- 
cutta High Court declaring arbitration 
agreement contained im certain con- 
tracts between the parties to be in- 
valid on the ground that the contracts 
were illegal under Section 15, sub- 
section - (3A) of the Forward Contracts 
(Regulation) Act, 1952 (hereinafter 
referred to as the Forward Contracts 
Act). i 


2. The appellants and the res- 
pondents were both at all. material 


A. I. K. 


times members of the East India Jute 
& Hessian Exchange Ltd. (hereinafter 
referred to as the Exchange): On 13th 
June, 1969, the appellants entered into 
two contracts with the respondents 
agreeing to purchase 12,00,000 yards 
of hessian cloth at the price of Rupees 
70.50P. per hundred yards and 6,00,000 
yards of hessian cloth at the price of 
Rs. 70/- per hundred yards on the. 
terms and conditions set out im the 
respective contract notes which were 
in the printed contract form prescri-- 
bed in Appendix IV to the bye-laws 
of the Exchange. These two contracts 
were transferable specific delivery 


contracts for jute goods in the city of . 


Calcutta. It was stated in the body of 
each of the two contract notes within 
the cage that the contract was one for - 
delivery alongside expont vessel in the- 
port of Calcutta. The other terms and 
conditions set out in the two contract 
notes were identical but it is not neces- 
sary to refer to all of them. We may 
ree only a few which are mate- 
al: 

“3. Goods to be packed, folded, 
well pressed, marked and shipped by 
séllers in covered cargo boats in iron 
bound bales of 2000 yards or 1829 
metres each. 

4. Delivery of the said goods is 


“to be given and taken as follows: 


September 1969 (Payment against 

P.D.O.) 

Each delivery under this contract 
shall be treated as a distinct and sepa- : 
rate contract. 

5. Arbitration: The Bengal Cham- 
ber of Commerce &  Industry/The 
Indian Chamber of Commerce. 

The printed contract form prescribed 
in Appendix 17 to the bye-laws of the 
Exchange contained clause 2, which 

was as follows: : 


"2. Buyers to give...... clear work- 

ing days' notice to plece goods along- 
Side." 
But this clause was scored out and 
cancelled in the contract notes in res- 
pect of these two contracts. There was 
accordingly no provision made in 
either of these two contracts for the 
buyers to give a particular number of 
clear working ‘days’ notice to the sel- 
lers to place goods alongside export 
vessel in the port of Calcutta. 


3. Though the period of deli- 
very specified in each of the two con- 
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tracts dated 13th June, 1969 was Sepi- 
ember 1969, it was, by mutual agree- 
ment arrived at between the appel- 

lants and respondents on 18th June, 
1969, extended to  October/December 
1969 at a discount of Re. 1/- per hun- 
dred yards on the contract price. The 
result was that in these two contracts, 
as modified, the period of delivery 

Was changed to October/December 1960 
and the price was reduced to Rs. 69.50 
per hundred yards in the case of the 
first contract and Rs. 69/- per hundr- 
ed yards in case of the other contract. 


4. On 4th November, 1989, the 
appellants entered into three contracts: 
with the respondents and under each 
of these three contracts the appellants 
agreed to sell to. the respondents 
6,00,000 yards of hessian cloth at the 
price of Rs. 87/- per hundred yards, 
Rs. 84.50 per hundred yards and 
Rs. 82.50 per hundred yards  respec- 
tively. The terms and conditions on 
which these three contracts were en- 
tered into between the appellants and 
. the respondents. were set out in con- 
tract notes in the printed contract 
form prescribed in Appendix TI-to the 
bye-laws of the Exchange. These three 
contracts were also transferable  spe- 
cific Delivery contracts in jute goods 
in the city of Calcutta. The terms and 
conditions of these three contracts 
were identical with those .of the ear- 
lier two contracts dated 13th June, 
1969 save and except that the provi- 
sion in regard to delivery in clause (4) 
of the terms and conditions was "Octo- 
ber 1969 (Due Date P.D.O.)” in res- 
pect of the first contract, “November 
1969 (Due Date P.D.O.)” in respect of 
the second contract and "December 
1969 (Due Date P.D.O.)” in respect of 
the third contract. Here also clause 2 
of the printed contract form was 
scored out and cancelled and the con- 
tract notes in respect of these three. 
contracts did not contain any provi- 
sion requiring the buyers to give any 
particular number of clear 
days’ notice to the sellers to place 
goods alongside export vessel in the 
port of Caleutta. 


5. Since the. three contracts 


dated 4th November, 1969 were cross- 
contracts by way of settlement of tbe 
earlier two contracts dated 13th June, 
1969, the deliveries under the two sets 
of contracts were set off against each 
other and differences in price became 
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qu: ard payable by the respondents 
io the appellants. The appellants ac- 
cordingly submitted five bills for an 
aggregate amount of Rs. 2,76,000/- to 
the respondents and called upon ithe 
respondents to make payment of this | 
amount to the appellants. The nespon- 
dents, however, failed to pay any 


amount to the appellants under the 


said five bills and the appellants, 
therefore, relying on the arbitration 
clause contained in each of these seve- 
ral contracts, referred their claims 
under the said five bills to the arbi- 
tration of the Bengal Chamber of Com- 
merce and Industry, Calcutta. These re- 
ferences were numbered as Case Nos. 
58, 59, 61, 62 and 64 of 1970. The 
notices of these references were given 
to the respondents and they were call- 
ed upon to file written statements in 
answer to the claims preferred by the 
appellants. The respondents from time 
to time applied to the arbitration tri- 
bunal of the Bengal Chamber of Com- 


- merce and Industry, Calcutta. for ex- 


tension of time for filing their written 
Statements and, though extension of 
time was granted, the respondents did 
not ultimately file their written state- 
ments but instead preferred an appli- 
cation under Section 33 of the Arbi- 
tration Act challenging the existence 
and validity of the arbitration clause 
contained in each of these several con- 
tracts entered into between the  par- 
ties. The main ground on which the 
existence and validity of the arbitra- 
tion clauses was challenged was that 
though the contracts giving rise to the 
disputes between the parties were for- 
würd contracts entered into between 
memibers of a recognised association, 
they were in contravention of bye- 
laws 1 (b) and 15 read with bye-law 
17 contained in Chapter V of the Bye- 
Laws of the Exchange and ‘were, there- 
fore, illepal and void under S. 15, sub- 
section (3A) of the Forward Contracts 
Act. This ground appealed to Mr. Jus- 
tice S. C. Ghose, who heard the ap- 
plication, and he allowed the plea of 
the respondents holding that since 
clause 2 of the printed contract form 
was scored out and canceled in the 
contract notes in respect of all these 
contrects, they could not be said to be 
in the prescribed form as required by . 
bye-law 1 (b) nor could they be said 


to be entered into on the terms and 


conditions prescribed under the bye- 
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laws as mandated. by Bye-law 15 and 
consequently, they were illegal and 
void by reason of Section 15, sub-sec- 
tion (8A) of the Forward Contracts 
Act and the arbitration clauses’ con- 
tained in thesé contracts must also, 
therefore, fall along with the contracts 
of which they formed part. This deci- 
sion of Mr. Justice S. C. Ghose is im- 
pugned in the present appeal preferr- 
ed by the appellants with special leave 
obtained from this Court. 


6. Now, there can be no doubt - 


that if a contract is illegal and void, 
an arbitration clause, which is one of 
the terms thereof, must also perish 
along with it. As pointed out by Vis- 
count Simon, L. C. i Heyman v. 
Darwins Ltd., 1942 AC 356. “...... if one 
party to the alleged contract is con- 
tending that it is void ab initio. (be- 
cause, for example, the making of such 
a contract is illegal), the arbitration 
clause cannot operate, for on i 
view the clause itself also is void." 
The arbitration clause being an inte- 
gral part of the contract cannot stand, 
if the contract itself is held to be il- 
legal. Logically speaking, it is difficult 
to conceive how when a contract is 
found to be bad, any portion of it can 
be held to be good. When the whole 
perishes, its parts must also perish. 
‘Ex nihilo nil fit. On principle, there- 
fore, it must be held that when a con- 
tract is invalid, every part of it, in- 
cluding the clause as to arbitration 
contained therein, must also be in- 
valid. That is also the view taken by 
this Court in at least two decisions, 
namely, Khardah Company Lid. v. 
Raymon & Co. (India) Pvt. Ltd. (1963) 
3 SCR 183 = (AIR 1962 SC 1810) and 
Waverly Jute Mills Co. Ltd. v. Ray- 
mon & Co. (India) Pvt. Ltd. (1963) 3 
SCR 209 = (AIR 1963 SC 90) The 
question which, therefore, arises for 
consideration is whether the two ear- 
lier contracts dated 13th June, 1969 
and the three contracts dated 4th No- 
vember, 1969 — which are the con- 
tracts giving rise to the disputes be- 
tween the parties — could be branded 
illegal and void under Section 15, sub- 
section (3A) of the Forward Contracts 
Act. If they could be, the arbitration 
clauses which form an integral part of 
them would be invalid: otherwise the 
arbitration clauses would have to be 
held to be valid. 





ALR. 


7. In order to arrive 8t a pro- 
per determination of this question, it 
is necessary to refer to some of the 
relevant provisions of the Forward 
Contracts Act and the bye-laws for | 
trading in Transferable Specific Deli- 
very Contracts made by the Exchange. 
The Forward Contracts Act, as its 
long title shows, is enacted to provide 
for the regulation of certain matters 
relating to forward contracts, the pro- 
hibition of options in goods and for 
matters connected therewith. Sec- 
tion 6 deals with the subject of grant 
of recognition to an association and 
provides that where the Central Gov- 
ernment is satisfied that it would be 
in the interest of trade and also in the 
public interest to do so, it may grant 
recognition to an association and when 
it does so, it shall specify in such re- 
cognition the goods or classes of goods 
with respect to which forward contracts 
may be entered into between mem- 
bers of such association or through or 
with any such member. It was umder 
this section that the Central Govern- 
ment issued a notification dated 29th 
March, 1958 granting recognition to 
the Exchange “in respect of forward 
contracts in jute goods...... in the city 
of Calcutta". Section.11 sub-section (1) 
empowers a recognised association to 
make bye-laws for the regulation and 
control of forward contracts and in 
exercise of the power conferred under 
this section, the Exchange, with the 
previous approval of the Central Gov- 
ernment, made bye-laws for trading 
in transferable specific delivery con- 
tracts in raw jute and jute goods. Sub- 
section (3) of Section 11 provides in 
clause (aa) that the  bye-laws made 
under that section may "specify the 
bye-laws the contravention of any of 
which shall make a forward contract 
entered into otherwise than in accord- 
ance.with the bye-laws illegal under 
sub-section (3A) of Section 15". Then 
follows Section 15 which enacts a pro- 
hibition on forward contracts in cer- 
tain circumstances.  Sub-sections (1) 
and (3A) of that section are material 
and they read as follows: 


"15 (1) The Central Government 
may, by notification in the Official 
Gazette, declare this section to apply 
to such goods or class of goods and in 
such areas as may be specified in the 
notifieation, and thereupon, subject to 
the provisions contained in S. 18, every 
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forward contract for the sale or pur- 
chase of any goods specified in the 
notification which is entered into in 
the area specified therein otherwise 
than between members of a recognis- 
ed association or through.or with any 
such EE shall Es illegal. 
x 

3A). Any ied contract in 
goods entered into in pursuance of sub- 
section (1) which at the date of the 


contract is in contravention of any of. 


the bye-laws specified in this behalf 
under clause (aa) of sub-section (3) of 
Section 11 shall be illegal." 


It was common ground between the 
parties that a notification dated 29th 
March, 1958 was issued by the Cen- 
tral Government under Section 15. 
sub-section (1) declaring that "the said 
section shall apply to jute goods...... 
in the city of Calcutta". No forward 
contract for sale or purchase of jute 
goods could, therefore, be entered into 
in the city of Caloutta otherwise than 
between members of the Exchange or 
through or with any such member. 
Vide Section 15, sub-section (1). There 
was, however, no difficulty on this 
score in the present case because both 
the appellants as well as the respon- 
dents were members of the Exchange 
and the contracts in question were, 
therefore, forward contracts entered 
into between members of the Ex- 
change. But the question is whether 
these contracts were “in contravention 
of any of the bye-laws specified in 
this behalf under clause (aa) of sub- 
section (3) of Section 11" so as to be 
rendered illegal under Section 15, sub- 
section (3A). That requires considera- 
tion of the bye-laws for trading in 
transferable specific delivery contracts 
made by the Exchange. 


8.. These bye-laws are to be 
found in a printed booklet entitled 
"Working Manual Volume III". They 
are divided into several chapters. The 
first Chapter, which is relevant, is 
Chapter V which contains General 
Trading Provisions. Bye-law 1 (a) in 
that Chapter merely reiterates the re- 
quirement of Section 15, sub-sec. (1). 
Its bye-law 1 (b), which is very mate- 
rial, says: “All Transferable Specific 
Delivery Contracts shall be in writing 
in the prescribed forms (Appendix II- 
for jute goods and Appendix IV for 
raw jute) serially numbered and sup- 
plied by the Association on payme 
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We are concerned in this appeal with 
transferable specific delivery contracts 
in jute goods, and therefore, the prin- 
ted form, which is applicable, is that 
given in Appendix II. If the requirement 
of bye-law 1 (b) is to be satisfied, the 
contracts in question must be in the 
printed form prescribed in Appendix 
IL Bye-law 1 (g) provides that all 
transferable specific delivery contracts 
shall be subject to the provisions of 
the bye-laws. Then follows bye-law 15 
which enjoins that "No member shal. 
enter into any transferable specific ' 
delivery contracts in raw jute and/or 
jute goods otherwise than on the terms 
and conditions prescribed under these 
Bye-laws.” Bye-law 17 specifies the 
bye-laws the contravention of any of 
which shall make a forward contract 
illegal under Section 15, sub-sec. (3A). 
It says: "Any transferable specific de- 
livery contract entered into in raw 
jute and/or jute goods which at the 
date of the contract is in contraven- 
tion of the provisions of any of the 
bye-laws 1 (i), 13, 14, 15 and 16 of 
Chapter V shall be illegal under the 
provisions of Section 15 (3A) of the 
Forward Contracts (Regulation) Act, 
1952.” The last bye-law in this Chap- 
ter to which reference may be made 
is bye-law 23 which runs as follows: 
“In the case of T.S.D. contracts in 
Jute Goods for inland delivery it shall 
be in order to substitute the words 
‘Free Alongside Export Vessel in the 
Port of Calcutta’ mentioned on the 
body of the Contract in the second 
column within the cage by such words 
as F.O.R. (Free on Railway), or C. & 
F. (Cost and Freight) or C.LF. (Cost, 
Insurance, Freight), or F.O.B. (Free on 
Board) as the case may be." 


9. We then go on to Chapter 
VII which deals with terms, tenders 
and deliveries under transferable spe- 
cific delivery contracts in jute goods. 
Bye-law 4 (a) of this Chapter was most 
strongly relied upon on behalf of the 
appellants and it reads as follows: 
“Payment is to be made in cash in 
exchange for Pucca Delivery Order/s 
on sellers, or for Dock Receipt/s or 
for Mate’s Receipt/s (which Dock Re- 
ceipt/s or Mate’s Receipt/s is/are to be 
handed by Dock or Ships’ Officer to 
the sellers’ representatives). Provided 
always that in case of sales to inland 
buyers/clients, the payment term shall 
be cash or as otherwise agreed upon 


3 
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between sellers and buyers/clients.” A 
Pucca Delivery Order, according to 
bye-law 5, means a delivery order 
issued by a Mill Company relating to 
jute goods covered by a contract, the 
terms and conditions of which are 
given in detail in Chapter VIIL  Bye- 
law 1 (a) of Chapter VIII requires 


that all Pucca Delivery Orders of jute - 
goods shall be in writing in the pres- 


cribed form set out in Appendix III. 
Bye-law 3 provides for registration of 
the holder of a Pucca Delivery Order 
in the books of the Mill Company. The 
rights and obligations of the register- 
ed holder of a Pucca Delivery Order 
vis-a-vis the Mill Company are set out 
in bye-laws 5 to 10. Of these, only 
bye-laws 5 and 6 are material and théy 
may be reproduced as follows: 


"5. The holder of the Pucca Deli- 
very Order having put in a request 
for registration or the registered hol- 
der thereof shall be entitled to give 
instructions to the Mill Company in 
writing accompanied by the Pucca De- 
livery Order, to place the goods along- 
side a specified export vessel or wharf 
or jetty in the Port of Calcutta. The 
Mill Company shall return to the said 
registered holder within three working 
days of receipt, the said Pucca Deli- 
very Order endorsing thereon the 
words ‘Received shipping instructions” 
under its signature and subject to the 
provisions of Paragraphs 7 & 8 hereof 
the said Mill Company shall place the 
goods alongside a specified export ves- 

- sel or wharf or jetty in the Port of 
Calcutta not later than the 10th 
working day after the day on 
which the shipping instructions as 
mentioned in this paragraph were 
delivered to its registered office. 
The Mill Company shall deliver the 
relative Mate’s Receipt, Dock Receipts. 
Railway Receipt or Ghat Delivery 
Order in accordance with the Shipp- 


ing Instructions, as the case may be, . 


to the holder of the aforesaid P.D.O. 
jn exchange thereof. 


:6. In the event of the said Mill 
Company failing to bring down the 
goods by the aforesaid 10th working 
day (hereinafter called “the delivery 
order due date") the registered holder 
shall subject to the provisions of Para- 
praph 5 hereof be entitled within 3 
working days after the delivery order 
due date to receive from the Mill 
Company on demand payment for the 


goods at the market rate prevailing on 
the delivery order due date in ex- 
clange for the Pucca Delivery Order.” 
These are some of the relevant bye- 
laws which are required to be consi- 
dered in deciding the main point in 
controversy between the parties. 


10. . The argument of the res- 
pondents was — and that is the argu- 
ment which find favour with the learn- 
ed Single Judge of the Calcutta High 
Court — that clause (2) of the printed 
contract form having been scored out, 
in the contract notes in respect of all 
the contracts between the parties,. 
these contracts were not in the pres- 
cribed form as required by bye-law ` 
1 (b) and hence they are entered into 
otherwise than on the terms ‘and con- 
ditions prescribed under the bye-laws 
and since that was in contravention of 
bye-law 15, these contracts were il- 
legal under Section 15, sub-section (3A) 
read with bye-law 17. The appellants 
attempted to rebut this argument bya 
two-fold contention. The first .conten- 
tion was that even if the contracts 
were not in the prescribed form and 
there was contravention of bye-law 
1 (b) that did not have the effect of 
rendering. the contracts ilegal  be- 
cause bye-law 1 (b) was not one of the 
bye-laws specified in bye-law 17. But 
this contention is without force. It 
stands concluded by the decision of 
this Court in Megna Mills Co. Ltd. v. 
Ashoka Marketing Co. (1971) 2 SCR 
751=(AIR 1971 SC 166). There also the 
contracts were not in ‘the prescribed 
form as required by bye-law 1 (b) and 
the question was whether that rendered 
the contracts illegal under Sec. 15,- 
sub-section (3A) read with bye-law 17. 
This Court, speaking through Gro- 
ver, J., answered the question in the 
affirmative saying: "In our opinion, 
the High Court was right in holding 
that the contracts in question were not 
in the prescribed form and thus they 
did not comply with the requirement 
of bye-law 1 (b) of Chapter V. There 
can be no manner of doubt that that 
bye-law is mandatory when read with - 
bye-laws 15 and 17. It must be re- 
membered that under bye-law 15 no 
member shall enter into any trans- 
ferable specific delivery contnact other- 
wise than on terms and conditions pres- 
cribed under the bye-laws and under 
bye-law 17 if there is a contravention, 
inter alia, of bye-law 15 the contract 
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shall be rendered ilieral by virtue of 
the provisions contained in S. 15 (3A) 
of the Act. Section 11 (8) (aa) speci- 
fically empowers the Exchange to 
make bye-laws the contravention of 
any of which shall make a forward 
contract entered into otherwise than 
in accordance with such bye-laws il- 
legal If, therefore, the contracts | in 
question did not comply with the re- 
quirement of bye-law 1 (b) of Chap- 
ter V they would be rendered illegal 
and void.” It can, therefore, no longer 
be disputed that if a contract is not in 
the prescribed form as enjoined by 
bye-law 1 (b), it would be in contra- 
vention of bye-law 15 and hence under 
S. 15, sub-sec. (3A) read with bye- 
law 17, it would be illegal and void. 
That means that the appellants can 
succeed only if they can show that the 
contracts in the present case were in 
the prescribed form as required by 
bye-law 1 (b). This was attempted to 
be done and that constituted the se- 
cond contention of the appellants. 


11. Now there can be no doubt 
that clause (2) of the prescribed form 
was scored out and omitted from the 
contracts notes in respect of the con- 
tracts between the parties. There was 
no provision included im any of these 
contracts requiring the buyers to give 
any particular number of clear work- 
ing days’ notice to the sellers to place 
goods alongside export vessel in the 
port of Calcutta. The . contracts thus 
clearly departed from the prescribed 
form in respect’ of this particular pro- 
vision. The question is whether on this 
account it could be said that the con- 
tracts were not in the prescribed. form 
. in accordance with the requirement of 
bye-law 1 (b) Now, when can a con- 
tract be said to be in the prescribed 
form and when not is no longer a ques- 
tion which presents any serious diffi- 
culty. It is settled by the high autho- 
rity of the Judicial Committee of the 
Privy Council and there is also a pro- 


nouncement of this Court on the point. 


We may first refer to the decision ot 
the Privy Council in  Radhakisson 
Gopikisson v. Balmukund Ramchan- 
dra, 60 Ind App 63 = (AIR 1933 PC 
55). The question which arose for de- 
termination in this. case was whether 
certain contracts. entered into between 
the parties contravened any of the 
bye-laws made by the Board of Direc- 
tors of the East India Cotton Associa- 
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tion Ltd. and were, therefore, void 
under Section 5 of the Bombay Cotton 
Contracts Aot 1922. Bye-law 81 pro- 
vided that "contraots,..... shall be ia 
writing in the form given in the Ap- 
pendix”, The contracts in question 
were admittedly inconsistent with the 
terms and conditions set out in the 
prescribed form in at least two res- 
pects and yet the contention of the ap- 
pellants was that the contracts were 
in the prescribed form and there was 
no contravention of bye-law 81 so as 
to render the contracts void under 
Section 5. The Judicial Committee of 
the Privy -Council negatived this con- 
tention. Lord Thankerton, delivering 
the opinion of the Judicial Committee. 
pointed out at page 70of the Report: 


“Their Lordships are of opinion 
that the form prescribed is, in ‘ts 
terms, applicable to contracts between 
a commission agent and his consti- 
tuent, and that the parties in the pre- 
sent case were bound to comply with 
the by-law and its form. They are un- 
able, however, to agree with the view 


‘that the form is a streotyped one and 


that literal. compliance with it is es- 
sential; in their opinion, the contract 
must contain all the terms and condt- 
tions set out in the form in order to 
comply .with it. For imstance, in the 
prescribed form the main terms and 
conditions are contained in the memo- 
randum of contract sent by the 
agent to his constituent, in which the 
former reports the fulfilling of the 
order by a purchase Or a sale, as the 
case may be, in Bomibay. If identical 
terms and conditions, instead of being 
in the memorandum sent by the agent, 


were contained in the initial order by ` 


the constituent, their Lordships are 
of opinion that there would be pro 
tanto sufficient compliance with the 
by-law. But that is clearly not found 
in the present case, for 
orders are ‘inconsistent with the terms 


-and conditions set out in the prescri- 


bed form in at least two respects 
It follows that the contracts having 
failed to comply with the by-laws they 
are rendered void under the provi- 
sions of S. 5 of the Act." . 

The same view was reaffirmed by this 
Court in (1971) 2 SCR 751 = (AIR 
1971 SC 166) where Grover, J., speak- 
ing on behalf of the Court, said with 
reference to the same bye-law 1 (b) 
with which we are concerned in the 


the initial . 
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present appeal — and what was said 
there is binding upon us: 


"Literal compliance with the pres- 
cribed form may not be essential but 
if the contract does not contain all the 
terms and conditions set out in the 
form the contract will be void under 
the provisions set out before; See the 
ratio of the decision in 60 Ind App 63 
= (ATR 1933 PC 55). | ' 


It is, therefore, clear that in order 
that a contract may be in the prescri- 
bed form, literal compliance is not 
‘essential; what is necessary is that the 
contract must contain all the terms 
jand conditions set out in the prescri- 
ibed form. If this test is applied, as it 
ought to be, there can be no doubt 
that the contracts in the present case 
‘were not in the prescribed form as 
they did not contain any term or con- 
dition corresponding to clause (2) of 
the printed form requiring the buyers 
to give a particular number of clear 
working days’ notice to place goods 
alongside export vessel in the port of 
iCaleutta. 

12. The appellants, however, 
contended that the prescribed form 
was given merely as an example and 
~ was only to be followed so far as cir- 
cumstances of the case may admit. If 
there was any term or condition in 
the prescribed form which was inap- 
plicable in a given case, it could be 
omitted without imperilling the vali- 
dity of the contract. Here, contended 
the appellants, the mode of. perfor- 
. mance contemplated in each of the con- 
. tracts was delivery of Pucca Delivery 
Orders against payment of price, and 
therefore, clause (2) of the printed 
form which provided for giving of 
notice by the buyers to place goods 
alongside was inapplicable and could 
not have any place in these contracts. 
It did not fit in with this mode of per- 
formance and was, therefore, rightly 
omitted from these contracts. This con- 
tention of the  appellants, plausible 
though it may seem at first blush, does 
not survive close scrutiny. There are 
two answers to it which are conclu- 
sive. : 

13. In the first-place it is not 
correct to say that the prescribed form 
may be followed only in so far as cir- 
cumstances may admit. The prescribed 
form, as we have already pointed out 
above, is imperative and a contract in 
order to be valid must contain all the 





terms and conditions set out in the 
prescribed form. Either the contract 
must incorporate all those terms and 
conditions or no contract can be made 
at all No term or condition in - the 
preseribed form can be dispensed with 
on the plea that it is inapplicable. 
What Bankes L, J. said in Burchell v. 
Thompson, (1920) 2. KB 80, with re- 
ference to Section 9 of the Bills of 
Sale Act, 1882, namely, "......a bil of 
sale will be void unless ali the blanks. 
which are included in the statutory 
form are filled up", applies equally in 
the present case. Nothing can be omit- 
ted from the contract which is inclu- 
ded as a term or condition in the pres- 
cribed form. The only departure that 
is permissible from the prescribed 
form is that provided in bye-law 23 
where contract is not for export but 
for inland delivery. The words "free 
alongside export vessel in the.port of 
Caleutta" would in case of such a-con- 
tract be wholly inapplicable, and there- 
fore, bye-law 23 permits these words 
to be substituted by some such words 
as FOR, or C. & EF. or CLE. or 
F.O.B., as the case may be. That is 
the only variation permissible under 
the bye-laws and beyond that there 
can be no departure from the prescri- 
bed form. Bye-law 23 indeed, by neces- 
sary implication, clearly suggests that 
the prescribed form is mandatory and 
must be followed serupulously in re- 
gard to all the terms and conditions 
therein set out except to the limited 
extent to which departure may be per- 
mitted under that bye-law. That is 
the plain intendment and effect of 
bye-laws 1 (b), 15, 17 and 23 read. 
with Section 15, sub-section (3A). Vide 
60 Ind App 63 - (AIR 1933 PC 55) 
and (1971) 2 SCR 751 = (AIR 1971 
SC 166) The omission of clause (2) 
of the prescribed form from the con- 
tracts in question must, therefore, be 
held to render these contracts illegal 
under Section 15, sub-section (3A). 


14. Secondly, in any event, 
clause (2) of the prescribed form could 
not be said to be inapplicable in case 
of the present contracts. It is clear 
from the bye-laws and particularly 
the prescribed form and: bye-law 23 
that a contract which is a transferable 
specific delivery contract may be of 
one of two kinds. It may be either a 
contract for export or a contract for 
inland delivery. A contract for export 
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would stipulate a price "free  along- 
‘side export vessel in the port of Cal- 
cutta", while in a contract for inland 
delivery, the price would be F.O.R. or 
C. & F. or C.LF. or F.O.B., as the case 
may be. The contracts in the present 
case were clearly contracts for export 
and under these contracts the sellers 
were bound to deliver goods alongside 
export vessel in the port of Calcutta. 
That is why clause (3) in each of the 
-contracts provided that the goods shall 
be "packed, folded, 
marked and shipped by sellers in cargo 
boats" in iron bound bales of 2000 
yards or 1829 metres each". But then 
what is the effect of clause (4) which 
provided that "Delivery of the goods 
shall be given and taken as follows": 
the specified month of delivery "(Due 
Date P.D.O.)”. This clause clearly con- 
templated delivery of Pucca Delivery 
Orders on or before due date under 
each of the contracts. Could this be 
said to be inconsistent with clause (2) 
of the prescribed form so as to render 
that clause inappropriate for applica- 
tion to these contracts? We do not 
think so. The question has to be exa- 
mined against the background of the 
practice followed by traders in effect- 
ing transferable specific delivery con- 
tracts in jute goods in the city. of Cal- 
cutta. There is usually a chain of con- 
tracts starting from the Mill Company 
and ending with the actual shipper of 
the goods. There are in between the 
Mill Company and the ultimate ship- 
per various intermediate buyers and 
sellers who enter into chain contracts 
.on the same terms and conditions as 
the original contract between the Mill 
Company and its buyer. Where the 
first contract between the Mill Com- 
pany and its buyer provides for deli- 
very of Pucca Delivery Orders against 
payment of ihe price — and such a 
provision is clearly contemplated by 
bye-law 4 (a) in Chapter VII — a 
Similar provision would be repeated 
in the entire chain of contracts and 
the Pucca Delivery Orders would be 
issued by the Mill Company to its 
buyer and they would then go on be- 
ing transferred by the endorsement 
from one buyer to another along the 
chain until they reach the last buyer 
who is the shipper of the goods. The 
last buyer being the shipper would get 
himself registered as the holder of 
the Pucca Delivery Orders in the books 
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wel pressed, . 
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of the Mill Company under bye-law 3 
of Chapter VHI and he would then 
give shipping instructions to the Mill 
Company in writing accompanied by 
ihe Pucca Delivery orders to place the 
goods. alongside a specified export 


. vessel or wharf or jetty in the port of 


Calcutta as provided in bye-law 5 of 
Chapter VIIL When the registered hol- 
der of the Pucca Delivery Orders gives 
shipping instructions to the Mill Com- 
pany, theeffectisasif eoinstanti such 
Shipping instructions are given by thc 
registered holder to his seller and by 
such seller to his immediate seller and 
so on along each link of the chain un- 
til they reach the Mill Company. The 
process of the registered holder giving 
shipping instructions to his seller and 
each successive buyer passing on such 
shipping instructions to his immediate 
seller so as ultimately to reach the 
Mil Company would be cumbrous and 
time consuming and would impede 
quick movement of goods in perfor- 
mance of export contracts and bye- 
law 5 of Chapter VII, therefore, pro- 
vided that, instead of going through 
this tortuous process of passing on 
shipping instructions from one end of 
the chain to another through each link 
in the chain, the last buyer who is the 
registered holder may directly give 
shipping instructions to the Mill Com- 
pany and that would be tantamount to 
giving shipping instructions in perfor- 
mance of each of the chain contracts 


all along the line. The presence of a 


clause in the chain contracts. provid- 
ing for delivery of Pucca Delivery 
Orders against payment of the price 
does not, therefore, exclude giving of 
shipping instructions by the buyers to 
the sellers. In fact, shipping instruc- 
tions have to be given, because the 
contracts are export contracts provid- 
ing for delivery free alongside export 
vessel in the port of Calcutta and, as 
pointed out above, bye-law 5. of Chap- 
ter VIII clearly provides for giving of 
shipping instructions. Now, obviously 
when shipping instructions are to be 
given, each of the chain contracts may 
legitimately stipulate that a particular 
number of clear working days’ notice 
to place goods alongside shall be given 
by the buyers to the sellers and that 
is precisely what is provided by cl. (2) 
of the prescribed form. Clause (2) of 
the prescribed form requiring buyers 
to give a particular. number of clear 
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working days' notice to place goods 
alongside cannot, therefore, be said to 
be inconsistent with the.provision for 
delivery of Pucca Delivery Orders 
against payment of the price. 

15, This view finds support 
from the decision of this Court in Duni 
Chand Rataria v. Bhuwalka Brothers 
Ltd. (1935) 1 S 1071 = (AIR 1955 
SC 182). H. Bhagwati, J., speaking 
on mere of the Court in ‘that case, 
quoted with approval the following 
passage from the judgment of the Trial 
Court setting out the manner in which 
transferable specific delivery contracts 
in jute goods are effected and carried 
out in the city of Calcutta: 

"Now visualize the long chain of 
contracts in which the defendant’s con- 
tract is one of the connecting links. 
The defendant buys from its immedi- 
ate seller and sells to its immediate 
buyer. As seller it is liable to give 
and as buyer it is entitled’ to take de- 
livery. As seller it receives and as 
buyer it gives shipping instructions. 
Similar shipping instruction is given 
by each link until it reaches the mills. 
The mills deliver the goods alongside 
the steamer. Such delivery is in imple- 
ment of the contract between the mills 
and their immediate buyer. But eo 
instanti it is also in implement of each 
of the chain contracts including the 
contract between the defendant and 
its immediate buyer and the contract 
between the defendant and its im- 
mediate seller. Not only does the mill 
give and its immediate buyer take 
actual delivery but eo instanti each 
middleman gives and takes actual de- 
livery. Simultaneously the defendant 
takes actual delivery of possession of 
the jute goods from its immediate 
seller and gives actual delivery: of 
possession of jute goods to its immedi- 
ate buyer. Prima facie at the moment 
of the delivery alongside the steamer 
there is appropriation and the passing 
of the property in the goods and the 
giving and taking of actual delivery of 
possession thereof all along the chain 
at the same moment.” 

The learned Judge then, on the basis 
of this finding, proceeded to hold: 

“The mate’s receipts or the deli- 
very orders as the case may be, re- 
presented the goods. The: sellers han- 
ded over these documents to the buy- 
ers against cash payment, and the buy- 
ers obtained these documents in token 


A.T. R. 


of delivery of possession of the goods. 
They in turn passed these documents 
from hand to hand until they rested 
with the ultimate buyer who took 
physical or manual delivery of posses- 
sion of those goods. The constructive 
delivery of possession which was ob- 
tained by the intermediate panties was 
thus translated into a physical analysis 
eliminating the unnecessary process of 
each of the intermediate parties tak- 
ing and in his turn giving actual deli- 
very of possession of the goods in the 
narrow sense of physical or manual 
delivery thereof." 

These observations bear out what we 
have said in regard to the mechanics 
of performance of chain contracts in 
jute goods and show that shipping in- 
structions can and must follow deli- 
very and endorsement of Pucca Deli- 
very Orders from one buyer to another 
in the chain and when the last buyer 
gives shipping instructions to the Mill 
Company and pursuant to such ship- 
ping instructions the Mill Company de- 
livers the goods alongside the export 
vessel, the giving and taking of actual 
delivery of possession of the goods 
takes place "all along the chain at the 
same moment". 

16. It is, therefore, clear, both 
on principle and authority, that in| 
case of a transferable specific delivery 
contract for export, clause (2) of the 
prescribed form requiring buyers to 
give a particular number of clear 
working days’ notice to place goods 
alongside is not rendered inapplicable 
by a provision in the contract under 
clause (4) stipulating for delivery ofi 
Pucca Delivery Orders against pay- 
ment of the price. Clause (2) of the 
prescribed form can be appropriately 
incorporated in such a contract and 
omission to include it cannot be justi- 
fied on the plea that it would be in- 
consistent with clause (4) of the con- 
tract. 


1T. We must, therefore, hold 
that since the contracts in the present 
case did not contain any provision cor- 
responding to clause (2) of the pres- 
cribed form requiring buyers to give 
aparticular number of clear working 
days' notice to place goods alongside, 
they were not in the prescribed form 
and hence they were illegal under 
Section 15, sub-section (3A) and the 
arbitration clause contained in each of 
these contracts was also consequently 
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void. We accordingly affirm the deci- 
sion of the Single Judge of the Cal- 
cutta High Court and dismiss the ap- 


peal with costs. i 
Appeal dismissed. 


AIR 1974 SUPREME COURT 1589 
(V 61 C 290) 
(From: Allahabad) 
D. G. PALEKAR AND P. N. BHAG- 
WATI, JJ. 

Krishna Chandra Tandon, Appel- 
lant v. The Union of India, Respon- 
dent. 

Civil Appeal No. 2041 of 1969, D/- 
24-4-1974. 

Index Note: — (A) Constitution 
of India, Art, 311 — Departmental in- 
quiry — Reasonable opportunity — 
Report of investigating officer against 
delinquent servant preliminary to 
starting of enquiry when to be sup- 
plied. 

Brief Note: — (A) It is very neces- 
sary for an authority which orders an 
enquiry to be satisfied that there are 
prima facie grounds for holding a dis- 
ciplinary enquiry and, therefore, be- 
fore he makes up his mind he will 
either himself investigate or direct his 
subordinates to.investigate in the mat- 
ter and it is only after he receives the 
result of these investigations that he 
can decide as to whether disciplinary 
action is called for or not. Therefore, 
these documents ofthe nature of inter- 
departmental communications between 
officers preliminary to the holding of 
enquiry have really no importance un- 
less the Enquiry Officer wants to rely 
on them for his conclusions. In that 
case it would only be right that copies. 
of the same should be given to the de- 
linquent. (Para 16) 

Thus, where neither the inquiry 
officer nor the punishing authority 
relied on the report made against the 
delinquent servant for arriving at his 
conclusions the servant cannot make 
a grievance of the denial of reason- 
able opportunity on ground of non- 
supply of copies of these reports. 


(Para 16): 


Index Note: — (B) Constitution of 
India, Art. 311 — Refusal to permit 
assistance of a lawyer at enquiry — 
If amounts to denial of reasonable óp- 
portunity. f 
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Brief Note: — (B) Where in a dis- 
ciplinary inquiry against an Income 
Tax Officer, he was not entitled under 
the rules to the assistance of an advo- 
cate at the enquiry and all he had to 
do in the.course of the inquiry was to 
defend the correcthess of his  assess- 
ment orders and the enquiry was such 
that a trained lawyer could have hard- 
ly helped him in his defence it was 
held that the refusal of the Enquiry 
Officer to accede to his request to have 
the assistance of an advocate did not 
amount to a denial of reasonable op- 
portunity to defend himself. 

: (Para 17) 


Index Note: — (C) Constitution of 
India, Art. 311—Departmental inquiry 
—Form of.: 


Brief Note: — (C) There is no set 
form for disciplinary enquiries. In 
some cases oral evidence may have to 
be led when. witnesses are called to 
give evidence and are offered for cross 
examination. But in other cases that 
may not be the appropriate mode of 
enquiry. The inquiry officer is how- 
ver not entitled to make a private in- 
quiry behind the back of the delin- 
quent officer on a charge framed 
against him and arrive at his finding’ 
on the basis of that private inquiry. 
(On facts of this case it was held that 
the inquiry against the Income Tax 
Officer was not vitiated on ground 
that the inquiry did not take the form 
of a trial as in court of law or there 
was no personal hearing.) 

(Paras 18, 19) 
. Index Note: — (D) Constitution of 
India, Art. 311 — Notice to show cause 
against punishment of dismissal — 
Non-specification of evidence and rea- 


sons for conclusions — If defective on 
ground of vagueness. 
- Brief Note: — (D) After the en- 


quiry Officer's report was received by 
the Commissioner, he sent a copy of the 
same to the appellant LT.O. who was 
requested to make his comments there- 
on though in fact this was unnecessary. 
The appellant made his comments on 
the report of the. Enquiry Officer and 
after taking them into consideration 
the commissioner informed the appel- 
lant by his order dated 5-5-1965 that 
he had provisionally come to the con- 
clusion that the findings of the En- 
quiry Officer were correct and, there- 
fore he was calling upon the appel- 
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lant to show cause why he sbould not 
' be dismissed from service. 

Held that it was not necessary 
for the Commissioner to make a pre- 
cise summary of the evidence 
the appellant and furnish him the rea- 
sons or grounds for arriving at the 
provisional conelusion when he issued 
the show cause notice on 5-5-1955. 

(Para 20) 

Held further that even though the 
Commissioner as the punishing autho- 
rity had stated in the show cause 
notice that he had provisionally con- 
curred with the findings, he was not 
bound by the findings and could come 
to a contrary conclusion on one 
them after hearmg the explanation of 
the delinquent I.T.O. when it is not 
shown that there has been any pre- 
judice in fact. AIR 1964 SC 364, Rel. 
on. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1964 SC 364 = (1964) 4 SCR 

718, Union of India v. H. C. 

Goel ] 22 
AIR 1963 SC 779 = 1963 Supp (1) 

SCR 648, State of Orissa v. 

Bidyabhushan Mohapatra 12 

The Judgment of the Court was 
‘delivered by 


PALEKAR, J:— This is an ap 
peal by certificate from the judgment 
and decree af the Allahabad High 
Court dated 30-7-1969 reversing the 
decree of the learned Additional Civil 
Judge, Lucknow dated 1-1-1964 in 
Regular Suit No. 36 of 1958. The ap- 
pellant was the plaintiff in the suit. 


2. The appellant joined ser- 
vice as a Junior Clerk in the Income- 
tax Department in 1925. He was pro- 
moted as an officiating Inspector in 
1943 and as  Income-tax Officer in 
1946. Between 25th June, 1949 
and 16th October, 1950, he was 
posted at Agra as Income-tax Offi- 
cer, Ward .B. Thereafter, he was 
transferred to Kanpur. Since com- 
plaints had been received with re- 
gard to his work at Agra, Shri R. N. 
Srivastava, Inspecting Assistant Com- 
missioner of. Income-tax, made some 
preliminary enquiries ‘and r 
the matter to the Commissioner of 
Income-tax. On the basis of the report, 
the Commissioner of Income-tax issu- 
ed a Memo dated 8th March, 1952 to 
the appellant and this Memo is des- 
cribed in these proceedings as the first 
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Charge Sheet. It contained 4 charges 
— (1) that the appellant did not pro- 
perly handle seven stated cases which 
resulted in loss of revenue, The names 
of seven business fimms were given in 
that connection; (2) that the appellant 
disposed of assessments in the case of 
six firms hurriedly and leniently on 
the eve of his departure and after the 
receipt of his. transfer orders from 
Agra which also resulted in loss of 
revenue. Six names of the assessee 
firms were also given; (3) that he 
tampered with the records in two 
casés, the names of the two assessees 
were given; (4) that he disregarded’ 
the orders of the Commissioner in the 
case of two named assessees although 
he was required by the Commissioner 
to make an enquiry on the complaint 
filed by ome C. K. Telang. Detailed 
particulars on the basis of which the 
charges had been made were given in 
Annexure ‘A’ attached to the Charge- 
Sheet. The nature and extent of the 
delinquency on the part. of the appel- 
lant were highlighted in these parti- 
culars. The appellant was required to 
show-cause in writing within 15 days . 
why he should not be suitably dealt 
with and was also required to state 
whether he would like to produce np 
evidence in his support or would lik 
to be personally heard. 

3. On 17-4-1952 another Mer 
was issued by the Commissioner of 
Income-tax and this was described as 
a Supplementary Charge-Sheet to the 
previous Memo dated 8-3-1952, It was 
stated therein that in addition to ‘the 
charges already framed against the ap- 
pellant and communicated to him by 
the Office Memo dated 8-3-1952 he 
was further charged that he had abnor- 
mally delayed his report in two cases. 
The description of the two cases was 
then given. The appellant was also 
required to show cause in writing why 
he should not. be suitably dealt with. 
This second Memo is not of much im- 
portance because the charges: therein 
have not figured in appeal. 


4. The appellant submitted his 
explanations to the two charge sheets 
on 6-6-1952 and 24-10-1952 respective- 
ly. They are Exhibits 54 and 55. 

5. After considering the ex- 
planations, the Commissioner appoin- 
ted by his order dated 13-4-1953 Shri 
G: S. Srivastava, Inspecting Assis- 
tant Commissioner as the Enquiry | 
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Officer for conducting enquiry into the 
charges already communicated. The 
appellant promptly objected to Mr. 
Srivastava’s appointment as the En- 
quiry Ofificer, whereupon the Commis- 
sioner cancelled that appointment and 
appointed Shri V. S. Sundramurti 
Mudaliar, Deputy Director of Inspec- 
tion (Investigation), New Delhi as the 
Enquiry Officer. The order was dated 
6-7-1953. That Officer entered upon 
the enquiry by issuing a letter to the 
appellant on 23-7-1953 requiring the 
appellant to appear before him at Kan- 
pur on 25-7-1953. 


6. As the Enquiry was  pro- 
ceeding, the Commissioner of Income- 
tax served a third Charge-Sheet dated 
27-10-1953, being supplemental to the 
Charge-Sheets which were already 
under enquiry. This Charge-Sheet 
contained 3 charges — (1) it was al- 
leged that the appellant had failed to 
obtain the previous sanction. for the 
purchase of two immovable properties 
— both at Lucknow, and had failed to 
make a declaration, as required under 
the Conduct Rules; (2) that the cost of 
the two Lucknow properties. and other 
assets acquired by the appellant were 
far in excess of his legitimate pecu- 
niary resouurces giving rise to the 
reasonable presumption that he had 
been accepting illegal gratification in 
the course of the discharge of his 
duties; (3) that while performing his 
duties (a) he deliberately and with dis- 
honest motive made under-assessments 
resulting in loss to revenue with a 
view to make illegal gains for him- 
self in the case of assessment of nine 
firms and (b) that he manipulated and 
tampered with Government records or 
made false statements in the cases of 
five assessees who were also named. 
The 14 assessees named under the 
third charge are mostly the assessees 
mentioned in the First Charge-Sheet. 
In the First Charge-Sheet the princi- 
pal charge was that he had made under 
assessments and caused loss of reve- 
nue. In the third Charge-Sheet the 
charge is more aggravated, because it 
is stated that the under-assessment 
was deliberate and dishonest with a 
view to make illegal gain for himself. 
This Charge-Sheet also had an An- 
nexure in which particulars in great 
detail were given with regard-to the 
dishonest manner in which the assess- 
ments had been made by the appel- 
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lant in the case of the firms mention- 
ed in the First Charge-Sheet. 

T. The three Charge-Sheets re- 
ferred to above were attached to the 
plaint as Schedules II, Ill and IV. The 
appellant, .as required under the third 
Charge-Sheet, submitted his explana- 
tion thereto on 27-4-1954. 

8. The enquiry was principal- 
ly based on the assessment records 
made by the appellant in the case of 
the several  assessees. The Enquiry 
Officer had to question the appellant 
from time to time as to what he had 
to say with regard to the various 
items of irregular or erroneous assess- 
ment and his replies were duly noted. 
A number of points were raised by the 
Enquiry Officer and the appellant Sub- 
mitted his explanation’ in writing. 
Thereafter, the Enquiry Officer fram- 
ed a questionnaire to. which also the . 
appellant made his reply. Ultimately 


the Enquiry Officer submitted his re- 


port dated 16-7-1954 to the Commis- 
sioner of Income-tax. On 24-12-1954, 
the Commissioner issued a letter to 
the appellant enclosing the report of 
the Enquiry Officer and the appellant 
was required to submit his comments 
thereon before any further action was 
taken. The appellant, accordingly, sub- 
mitted his comments on 13-1-1955 and 
20-1-1955. 


9. After the perusal of these 
comments the Commissioner of Income 
tax issued a show-cause notice dated 
5-5-1955 to the appellant recording 
therein that he with the En- 
quiry Officer’s findings in respect of 
all the charges and had come to the 
provisional conclusion that the punish- 
ment of dismissal from service should 
be awarded. The appellant was asked 
to show cause why the above men- 
tioned punishment should not be im- 
posed on him. The appellant sent two 
sets of replies to the show-cause notice 
— one on 26-5-1955 and the other on 
10-6-1955. After considering the  re- 
plies, the Income-tax Commissioner 
passed an order of dismissal on 28-7- 
1955 (Ext. A-3) 


10. The appellant filed the suit 
out of which the present appeal arises 
on 29-8-1958 asking for the following 
reliefs: (a) a declaration that the plain- 
tiff is still in service.and entitled to 
all emoluments, pay, dearness allow- 
anees, annual increments and  privi- 
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leges and that the suspension order 
dated 23-1-1953 and dismissal order 
dated 28-7-1955 were illegal, ultra vires 
and void and ineffectual against the 
plaintiff; (b) that a decree for Rumees 
26,897.25 p. should be passed in favour 
ae plaintiff against the Union of 
ndia. 


11. The relief was claimed on 
several grounds which, it is not neces- 
sary to enumerate here in detail. The 
suit was contested by the  Umion of 
India which affirmed that the suspen- 
sion and dismissal were both legal and 
operative and, therefore, the suit was 
liable to be dismissed. 


12. The learned Trial Judge 
framed as many as 11 issues. He con- 
sidered some of them cursorily. On 
some others he did not record any 
findings at all. He was generally of 
the view that there was no material 
before the Enquiry Officer on the 
basis of which the plaintiff could be 
found guilty of the various charges 
levelled against him. It also appears 
that the learned Judge was of the 
view that the enquiry was vitiated as 
no reasonable opportunity was given 
to the appellant to defend himself. Ac- 
cordingly, the Trial Court decreed 
the suit. Aggrieved by that order, the 
Union of India went in appeal before 
the High Court. The matter came for 
hearing before a Division Bench con- 
sisting of Laxmi Prasad and G. S. Lal, 
JJ. The principal judgment was deli- 
vered by Lal, J. Laxmi Prasad, J. 
agreed with most of the findings — 
with which we are now concerned, — 
recorded by Lal, J. The learned Jud- 
ges held that the appellant had been 
dismissed from service after holding 
the necessary enquiry and after afford- 
ing reasonable opportunity to defend. 
The appellant had alleged in his plaint 
17 grounds challenging the order pass- 
ed against him. The Trial Court had 
raised 11 issues. After correlating 
these grounds with the several issues 
the High Court dealt with each one of 
the grounds in detail and came to the 
conclusion that, on the whole, there 
was no substance in the appellant’s 
suit that he had been  unlawfully or 
irregularly dealt with in the matter of 
the disciplinary enquiry. Though it 
was not necessary to consider in de- 
tail the various cases in which dis- 
honest under-assessment was alleged, 
they considered the cases with a view 


out by this Court in the 


to see whether there was evidence for 

e findings of the Commissioner of 
Income-tax who passed the order of 
dismissal The learned Judges correct- 
ly informed themselves that they could 
not examine the evidence as if they 
were sitting in appeal over the find- 
ings of the Commissioner. All they 
could do was to consider whether the 


order was based on no evidence. Ex- 
cept in the case of a few items the 
learned Judges found that the Com- 


missioner of Income-tax had evidence 
for the findings he had recorded. 
That, however, did not make any dif- 
ference to the punishment inflicted by 
the Commissioner because as pointed 
State of 
Orissa v. Bidyabhushan  Mohapatra, 
1963 Supp (1) SCR 648 = (AIR 1963 
SC 779) an order of punishment can 
be supported on any finding as to the 
substantial misdemeanour for which the 
punishment can lawfully be imposed 
and it was not for the court to consi- 
der whether that ground alone would 
have weighed with the authority in 
dismissing the publie servant. Accord- 
ingly, the decree of the Trial Court 
was set aside and the suit was dis- 
missed. 


13. The matter has come be- 
fore us in appeal by certificate not be- 
cause any substantial question of law 
is involved but because sub-clause (a) 
of the old Article 133 (1) of the Con- 
stitution applied. 


14. Mr. Hardy took us through 
the relevant material on record and 
said whatever it was possible for him 
to say on behalf of the appellant. We 
did not, however see much substance 
in the submissions which we shall pro- 
ceed to dispose of presently. 


15. It was first argued that 
there was really no Charge-Sheet and 
the enquiry was based on no regular 
charges. It was submitted that if the 
three alleged Charge-Sheets had real- 
ly contemplated a major puni ent, 
they would not have failed to mention 
what punishment it was intended to 


‘inflict on the appellant. It was argued 


that under the rules which applied to 
the appellant, there were several 
modes of i nt out of which 
only the punishments of removal, 
reduction in rank and dismissal re- 
quired a formal enquiry, while the 
lesser punishments did not require 
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any such formal enquiry. Mr. Hardy's 
case seems is thatin this case there 
was really no formal enquiry on re- 
gular .charges and hence a major 
punishment was out of the question. 
Hence, the appellant not having known 
at the commencement of the enquiry 
that a major punishment would be in- 
flicted on him had been prejudiced in 
his defence and, therefore, on that 
ground the appellant was entitled to 
claim that the final order of dismissal 
passed against him was bad and was 
not in accordance with law. We do not 
think there is any substance in this 
submission. The appellant was under 
mo misapprehension as to the nature 
of the enquiry started against him. It 
is true that the first Charge-Sheet was 
described as a Memo but the Memo 
showed that it was a Memo issued in 
connection with disciplinary action 
against him. Four changes were for- 
mally framed and the Annexure gave 
detailed particulars in support of the 
charges. In para 2 of this Memo the 
appellant was required to show cause 
in writing as to why he should not be 
suitably dealt with. Para 3 asked him 
to say whether he would like to pro- 
duce any evidence in support or would 
like to be personally heard. There is 
hardly any doubt about the nature of 
the disciplinary action intended to be 
taken. There is no magic in the word 
Charge-Sheet. The Memo clearly show- 
ed what were thé heads under which 
disciplinary action was contemplated. 
That it was a Charge-Sheet was made 
clear soon enough (before the Enquiry 
Officer wes appointed). 
second Charge-Sbeet which was issued 
on April 17, 1952 described itself as.a 
supplementary Charge-Sheet and sta- 
ted that the charges made in this sup- 
plementary Charge-Sheet were in ad- 
dition or supplemental to the charges 
framed against the appellant under 
the Memo dated 8-3-1952, that is to 
say, the first Charge-Sheet. The third 
Charge-Sheet which was served on 
him on 27th October, 1953 described 
itself formally as a Charge-Sheet and 
also the previous two communications 
as Charge-Sheets. The several charges 
were clearly set out in all of them and 
the necessary particulars on which the 
charges were based were set out in 
great detail in the Annexures attached 
to- them. We are, therefore, not at all 


impressed by the argument that there 


because the 


was in reality. no Charge-Sheet which 
contemplated a formal enquiry. Nor 
are we impressed by the second part 
of the argument viz. that the appellant 
was prejudiced as the punishment con- 
templated was not referred to. We must 
point out here that the Enquiry Offi- 
cer who was to make the enquiry was 
not the authority who could inflict the 
punishment. He had only to make 
his report, after enquiry, to the Com- 
missioner of Income-tax who alone 
was the punishing authority. That au- 
thority, it is not disputed, issued a 
show cause notice why the punishment 
of dismissal should not be imposed 
upon the appellant and the appellant 
did show cause. The appellant knew 
from the beginning that disciplinary 
action was contemplated against him 
and the very fact that formal charges 
were drawn up against him show that 
the major punishments were intended. 
Indeed it will be absurd to think that 
when a person in the position of an 
Income-tax Officer is charged for caus- 
ing loss of revenue by under-assessing 
the assessees with a dishonest motive. 
he could be under any misapprehen- 
sion as to the nature of punishment 
likely to be inflicted. The enquiry 
against him went on till 1954. He had 
been suspended in January, 1953 and . 
the very nature of the enquiry could 
not have kept him under any belief 
that he was likely to be lightly dealt 
with if. found guilty. 


16. Mr. Hardy next contended 
that the appellant had really no rea- 
sonable opportunity to defend himsel! 
and in this connection he invited our 
attention to some of the points con- 
nected. with the enquiry with which 
we have now to deal. It was first con- 
tended that inspection of relevant 
records and copies of documents were 
not granted to him. The High Couri 
has dealt with this matter and found 
that there was no substance in the 
complaint. All that Mr. Hardy was 
able to point out to us was that the 
reports received by the Commissioner 
of Income-tax from his departmental 
subordinates before the Charge-Sheet 
was served on the appellant had not 
been made available to thé appellant. 
It appears that on complaints being 
received about his work the Commis-| - 
sioner of Income-tax had asked the 
Inspecting Assistant Commissioner 
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Shri R. N. Srivastava to make a re- 
port. He made a report. It is obvious 
that the appellant was not entitled to 
a copy of the report made by Mr. Sri- 
vastava or any other officer unless the 
enquiry officer relied on these reports. 
]t is very necessary for an authority 
which orders an enquiry to be satis- 
fied that there are prima facie grounds 
for holding a disciplinary enquiry and, 
therefore, before he makes up his 
mind he will either himself investigate 
or direct his subordinates to investi- 
gate in the matter and it is only after 
he receives the result of these inves- 
tigations that he can decide as to whe- 
ther disciplinary action is called for 
or not. Therefore, these documents of 
the nature of inter-departmental com- 
munications between officers prelimi- 
nary to the holding of enquiry have 
really no importance unless the En- 
quiry Officer wants to rely on them 
for his conclusions. In that case it 
would only be right that copies of the 
same should be given to the delin- 
quent. It is not the case here that 
either the Enquiry Officer or the Com- 
missioner of Income-tax relied on the 
report of Shri R. N. Srivastava or any 
other officer for his finding against 
the appellant. Therefore, there is no 
substance in this submission. 


17. Jt was next argued that 
the appellant had asked for the assis- 
tance of an advocate but the same was 
refused. It was submitted that having 
regard to the intricacies of the case 
and- particularly the ill-health of the 
appellant, he should have been given 
the assistance of an advocate, and 
since that was not given there was no 
reasonable opportunity to defend. The 
High Court has rejected this’ submis- 
sion and we think for good reasons. 
The appellant was not entitled under 
the Rules to the assistance of an advo- 
cate during the course of the enquiry. 
The learned Judges were right in 
pointing out that all that the appellant 
had to do in the course of the enquiry 
was to defend the correctness of his 
assessment orders. Clear indications 
had been given in the charges with 
regard to the unusual conduct he dis- 
played in disposing of the assessment 
cases and the various flaws and ` dê- 
faults which were apparent on the 
face of the assessment records them- 
selves. The appellant was the best 
person to give proper explanations. 





The circumstances in the evidence 
against him were clearly put to him 
and he had to give his explanation. 
Am advocate could have hardiy helped 
him in this. It was not a case where 
oral evidence was recorded with  re- 
ference to accounts and the petitioner 
required the services of a trained law- 
yer for cross-examining the witnesses. 
There was no legal complexity in the 
case. We do not, therefore, accede to 
the contention that the absenee of a 
lawyer ‘deprived the appellant of a 
oe opportunity to defend him- 
se 


18. It was next argued that im 
this case there was really no personal 
hearing, that is to say, according to 
Mr. Hardy, the enquiry was not con- 
ducted in the manner in which de- 
partmental enquiries are usually con- 
ducted. What he means is that the en- 
quiry did not take the shape of a trial 
as in a court of law where oral evi- 
dence is led and witnesses are offered 
for. cross-examination. The enquiry 
consisted chiefly of eliciting replies to 
questions put by the Enquiry Officer 
on the basis of the assessment records 
and this, according to Mr. Hardy, did 
not amount to a proper enquiry. There 
is, however, no set form for discipli- 
mary enquiries. Itistrue thatin some 
eases oral evidence may have to be led 
when witnesses are called to give evi- 
dence and are offered for cross~exami- 
nation. But in other cases that may 
not be the appropriate mode of em- 
quiry. For example, in the present 
ease, the appellant was charged on the 
basis of his assessment orders. The 
various flaws in the assessment were 
painted out to him. His answers were 
recorded. Opportunities were given to 
him to explain the circumstances dis- 
closed by the evidence culled from the 
assessment orders themselves. He 
gave the explanations. We do not see 
how it could be said that this is not 
personal hearing. In fact it is very 
much so. At every step he was ques- 
tioned with regard to the record he 
himself had made and an opportunity 
granted to explain the circumstances 
against him. The necessary  require- 
ment of natural justice is a reasonable 
opportunity to defend. That was given 
in the present case and, therefore, 
there can be really no complaint on 
the score that there was no personal 
hearing. It appears that only one wit- 
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ness named Rajvir Singh had been 
examined but the Enquiry Officer 
himself rejected his evidence and no 
more was said about him thereafter. 
19. It does appear in this case 


that while the enquiry was pending 
the Enquiry Officer made some en- 


quiries with regard to the appellant’s 





It held that finding on charge no. 2 in 
the third charge-sheet was  vitiated. 
Except for this lapse on the part of 
the Enquiry Officer, there does not 
appear to be any serious ground for 
complaint that the appellant was con- 
victed on evidence which was not dis- 
closed to him. 

20. It was next contended: that 
the show-cause notice issued by the 
Commissioner of Income-tax on 5-5- 
1955 was vague and did not sufficient- 
ly specify the entire evidence against 
the appellant and the reasons and 
grounds for arriving at the provi- 
sional conclusion. We do not find any 
substance in this argument also. It 
must be recalled that after the- En- 
quiry Officer's report was received by 
the Commissioner, he sent & copy of 
the same to the appellant who was re- 
quested to make his comments there- 
on. In fact this was not necessary, 
and. it was open to the Commissioner 
to issue a notice to show cause against 
the punishment if he was provisional- 
ly satisfied on the report. The appel- 
lant made his comments on the re- 
port of the Enquiry Officer and after 
taking them. into consideration the 
Commissioner informed the appellant 
by his order dated 5-5-1955 that he 
had provisionally come to the conclu- 
sion that the findings of the Enquiry 
Officer were correct and, therefore, he 
was calling upon the appellant to show 
cause why he should not be dismissed 
from service. The appellant gave his 
explanation. The Commissioner consi- 
dered the evidence against the appel- 
lant and his explanations some of 
which he accepted and some others he 
did not, and finally came to the con- 
clusion that a majority of the charges 
had been established. It was not neces- 
sary for the Commissioner to make a 
precise summary of the evidence 
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against the appellant and furnish him 
the reasons or grounds for arriving at| - 
the provisional conclusion when he 
issued the show-cause notice on 5-5- 
1955. 

21. Complaint was made  be- 
fore us that the appellant was not in- 
formed as to what was the punishment 
recommended by the Enquiry Officer. 
This, however, assumes that the En- 
quiry Officer had made recommenda- 
tion with regard to the punishment. 
There is no evidence that he did. In 
fact a copy of the Enquiry Officer's 
report had been sent to the appellant 
and it does not disclose that there was 
any such recommendation with regard 
to punishment. It is argued that since 
the Enquiry Officer had been asked to 
submit a report containing his findings 
and recommendations, there must have 
been some recommendation as to 
Punishment. The question was not 
raised in the pleadings and learned 
counsel appearing for the Union of 
India informs us that he has in his 
possession the original report of the 
Enquiry Officer which he was willing 
to show to the court and that report 
did not contain any recommendation 
as regards punishment. Merely  be- 
cause the Enquiry Officer Hos asked to 
send his report containing his findings 
and recommendations it does not fol- 
low that there must have been a re- 
commendation with regard to punish- 
ment. In the absence of any finding on 
the point, we do not think that we can 
accede to this contention. 


22. Next it was contended that 
the Commissioner had  unjustifiably 
made a finding which was contrary to 
the one made by the Enquiry Officer 
in the case of the assessment of the 
firm of Girdhari Lal Manoharlal, 
Ferozabad. The charge in this connec- 
tion was that the appellant had failed 
to take action against the assessee for 
escaped income for earlier years. The 
Enquiry Officer thought that there 
were no grounds to hold that the ap- 
pellant had erred in not taking action. 
The Commissioner came to a con 
conclusion. Now, there is no doubt at 
all that the Commissioner is not bound 
by the findings of the Enquiry Offi- 
cer. See: Union of India v. H. C. Goel, 
(1964) 4 SCR 718=(AIR 1964 SC 364). 
He was the punishing authority. He 
had to consider the evidence before 
him and though he had to conside 
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the Enquiry. Officer's report he was 
not bound by the latter’s findings. 
What is further contended, however. 
is that in the notice to show cause 
dated 5-5-1955 the Commissioner had 
stated that he had concurred with the 
findings of the Enquiry Officer which 
would mean that he had also concur- 
red with the above finding of the En- 
quiry Officer in this respect. Reading 
the show-cause notice one feels no 
doubt that what the Commissioner 
meant to say in the notice was that he 
had provisionally concurred with the 
findings of the Enquiry Officer. If it 
was not so, there would have been 
really no point in asking the appellant 
to show cause. Indeed if by reason of 
such concurrence the appellant had 
omitted to give his explanation on the 
point, there might have been some 
prejudice. It is not shown that there 
had been any prejudice in fact. But 
assuming that there was this slight 
deviation, it amounts to nothing signi- 
ficant, because on the main two points 
iconsidered in connection with the as- 
sessment of Girdharlal, namely, (1) 
that the appellant had not imposed a 
penalty although the returns for two 
years had not been filed within the 
time allowed and (2) that the appel- 
lant had- failed to add as profits cash 
deposits amounting to about Rs. 2/- 
lakhs, both the Commissioner. of 
Income-tax and the Enquiry Officer 
were at one, 


23. Finally, it was contended 
that the enquiry was oppressive be- 
cause instead of a regular enquiry on 
charges once framed, charge-sheets 
were filed as the enquiry went along. 
The complaint is that there were three 
charge-sheets filed against the appel- 
lant on three different dates, two in 
1952 and one in 1953. In fact the third 
charge-sheet was issued when the En- 
quiry Officer had already undertaken 
the enquiry under the first two charge- 
sheets. It was contended that by ad- 
ding charges as the enquiry proceed- 
ed, the enquiry was rendered oppre- 
sive, and this amounted to depriva- 
tion of reasonable opportunity. We do 
not find any substance in this conten- 
tion also. The first charge-sheet was 
issued to the appellant on 8-3-1952 
and the second about 5 weeks later 
ie. in April, 1952. The appellant filed 
his explanations to each charge-sheet 
and only on finding them to be un- 
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Satisfactory, the Commissioner appoin- 
ted the Enquiry Officer in 1953 — 
actually on 6-7-1953. The Enquiry 
Officer entered on the enquiry on 23- 
7-1953. The third charge-sheet, it is 
true, was issued by the Commissioner 
when the Enquiry Officer was pro- 
ceeding with the enquiry in respect 
of the first two charge-sheets. But the 
third charge-sheet was merely an ag- 
gravated form of the first charge- 
sheet. Under-assessments referred to 
in the first charge-sheet were now 
linked with the appellant's dishonest 
motive of accepting illegal gratifica- 
tion. In that connection, reference was 
also made in the third charge-sheet to 
the appellant acquiring assets in ex- 
cess of his legitimate pecuniary re- 
sources. Indeed the latter charge fail- 
ed. But under-assessment with a dis- 
honest motive has been substantially 
held proved in the case of a large 
number of assessments. The charge 
about dishonesty and acceptance of il- 
legal gratification was mainly inferen- 
tial on the material which was placed 
before the appellant from the very 
beginning. After the third charge-sheet . 
was given, the appellant was not hus- 
tled through the enquiry. He was 
given enough opportunity to make 
whatever representations he wanted to 
make against the evidence disclosed 
by the circumstances of the case. All 
that we can say is that by reason of 
the third charge-sheet the enquiry was 
prolonged for sometime, but the  es- 
sential facts being the same, there was 


no basis for complaint that the  en- 
quiry had become oppressive. 
24. In the result we do not 


think that the High Court was in error 
in dismissing the plaintiff's suit. The 
appeal fails and is dismissed. No order 
as to costs. 

Appeal dismissed. 
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Index Note: — (A) M. P. Accom- 
modation Control Act (41 of 1961), Sec- 
tion 12 (1) (f) — Bona fide require- 
ment of landlord — Finding as to whe- 
ther a finding of fact or of mixed law 
and fact — Interference by High Court 
' in Second appeal. (X-Ref: Civil P. C. 
1908), Ss. 100-101). 

Brief Note: — (A) The finding 
reached by the Additional District 
Judge, the first appellate court, on an 
appreciation of evidence that the land- 
lord does not bona fide require the 
premises in question for the purpose 
of starting business as a dealer in iron 
and steel materials is a finding of fact 
and not a finding of mixed law and 
fact and it cannot be interfered with 
by the High Court in second appeal 
unless it is shown that in reaching it 
a mistake of law is committed by the 
Additional Distriet Judge or it is 
based on no evidence or is such as no 
reasonable man can reach. 1966 M.P. 
LJ 26 (SC), Foll; AIR 1969 NSC 186, 
Not Followed. Decision of M.P. High 
Court, Reversed. (Paras 10, 11) 


Mere assertion on the part of the 
landlord that he requires the non-resi- 
dential accommodation in the occupa- 
tion of the tenant for the purpose of 
starting or continuing his own  busi- 
ness is not decisive. It is for the court 
to determine the truth of the asser- 
fion and also whether it is bona fide. 
The test which has to be applied is 
an objective test and not a subjective 
one. The word 'required' signifies that 
mere desire on the part of the land- 
lord is not enough but there should be 
an element of need and the landlord 
must show, — the burden being upon 
him — that he genuinely requires the 
non-residential accommodation for the 
purpose of starting or continuing his 
own business. Where the Additional 
Distriet Judge did not misdirect him- 
self in regard to these matters, as for 
. example, by misconstruing the word 
‘required’ or by erroneously placing 
the burden of proof on the tenant and 
no. error of law was committed by him 
in arriving at the finding of fact in 
regard to the question of bona fide 
requirement of the landlord, the High 
Court could not in second appeal inter- 
fere with that finding of fact. 

(Paras 10, 11) 

Merely because the Additional Dis- 
trict Judge was in error in relying 
upon the circumstances that unless 
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the landlord showed that he had made 
preparation for starting the new busi- 
ness it could not be said that he bona 
fide required the premises and that 
he had asked for possession of the 
whole of the premises and not merely 
a portion of it, the High Court could 
not interfere in second appeal and set 
aside the finding of fact so long as 
there was some evidence to support it 
and it could not be branded as arbi- 
trary, unreasonable or perverse. Deci- 
sion of M. P. High Court Reversed. 
(Para 13) 
Index Note: — (B) Constitution of 
India, Art. 141 — Contradictory deci- 


sions of Supreme Court — Former 
decision of a larger bench than the 
latter — Former decision should be 


followed. (X-Ref: Precedents). 
: (Para 11) 

Cases Referred: Chronological Paras 

AIR 1969 NSC 186 = CA No. 2150 


of 1966, D/- 26-9-1969, Smt. 
Kamla Soni v. Rup Lal 
Mehra 11, 12 


1966 MPLJ 26 = 1965 Jab LJ 973 
(SC) T. B. Sarvate- v. Nemi- 
chand 11, 12 

The Judgment of the Court was 
delivered bv 


BHAGWATI, J.:— It is common 
to find that having regard to acute 
shortage of non-residential as well 
as residential accommodation in the 
urban areas, litigation between land- 
lord and tenant for recovery of 
rented premises is usually bitterly 
contested and fought to a finish right 
upto the highest court. This is what 
has happened in the present case. 
Twice foiled in his attempt, the res- 
pondent filed a third suit to recover 
possession of a shop let out to the ap- 
pellant. The suit resulted in a decree 
for eviction by the Trial Court, but 
on appeal the decree for eviction was 
reversed by the Additional District 
Judge and on still further appeal, the 
judgment of the Additional District 
Judge was set aside and the decree 
for eviction was restored by the High 
Court. The appellant challenges the 
judgment of the High Court in this 
appeal preferred by special leave. 

2. The respondent is the owner 
of a house situate in Lohia Bazar in 
the city of Gwalior. The house con- 
sists of a shop on the ground floor 
and residential accommodation on the 
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first floor. The respondent is in oc- 
cupation of the residential accommoda- 
tion on the first floor since the past 
few years. The ground floor shop, 
which may hereinafter for the sake of 
convenience be referred to as the 
Lohia Bazar shop, has been in the 
possession of the appellant as a tenant 
for the last about thirty years. The ap- 
pellant carries on business as a dealer 
.in iron and steel materials in this 
shop. Originally the rent of this shop 
was Rs. 8/- per month but it was 
subsequently increased from time to 
time and ultimately in 1946 it was 
fixed at Rs. 25/- per month. 


3. It appears that towards the 
end of 1952 the respondent decided to 
evict the sppellant from the  Lohia 
Bazar shop and with that end in view, 
filed a suit for recovery of possession 
of Lohia Bazar shop, The respondent 
claimed that he genuinely required 
the Lohia Bazar shop for personal use 
and the Trial Court, accepting this 
requirement, passed a decree for evic- 
tion against the appellant. The decree 
for eviction was, however, reversed 
by the Additional District Judge in ap- 
peal since according to Madhya Bharat 
Premises Restriction Act, Sy. 2006, 
which was in force at the material 
time, requirement of the landlord of 
non-residential premises for industry 
or business was not a valid ground for 
eviction of the tenant. The suit was 
accordingly dismissed by the Addi- 
tional District Judge on 8th December, 
1956. 


4. Within a few months after 
the dismissal of this suit, however, the 
respondent, undaunted by this re- 
verse, filed another suit against the 
appellant for recovering possession of 
the Lohia Bazar shop. By the time 
this second suit came to be filed, the 
Madhya Pradesh Accommodation Con- 
trol Act, 1955 had came into force and 
under the provisions of that Act, a 
landlord could’ recover possession of 
rented premises from the tenant only 
on certain specified grounds. One of 
the grounds in case of non-residential 


accommodation was that the landlord: 


genuinely required the  accommoda- 
tion for continuing or starting his 
own business. Now, the respondent 


was throughout this period carrying 
on business as a grocer in a shop 
situate in Phalke Bazar which was 
taken by him on rent from one Vish- 


A.LE. 
wanath. With a view to availing bim- 
self of this ground for eviction under 
the Madhya Pradesh Accommodation 
Control Act, 1955 the respondent plea- 
ded that the landlord of the Phalke 
Bazar shop had given him a notice to 
quit and he, therefore, genuinely re- 
quired the Lohia Bazar shop for con- 
tinuing his grocery business. Before 
the suit came up for hearing, the res- 
pondent amended the plaint with the 
leave of the Court in March 1959 by 
introducing a plea that he wanted to 
start business as a dealer in iron and 
steel materials and the Lohia Bazar 
shop was genuinely required -by him 
for the purpose of starting this busi- 
ness. This suit also followed the same 
pattern as the earlier one: the Trial 
Court passed a decree for eviction, but 
it was reversed in appeal by the Addi- 
tional District Judge. The limited 
ground on which the Additional 
District Judge negatived the claim 
of the respondent for . possession 
was that the' respondent was in 
occupation of the  Phalke Bazar 
shop which constituted "other accom- 
modation in the city" and that, on the 
terms of Section 4 (h) of the Madhya 
Pradesh Accommodation Control Act, 
1955, he was disentitled to obtain a 
decree for eviction against the appel- 
lant. The Additional District Judge ac- 
cordingly dismissed the suit by a judg- 
ment dated 4th August, 1962. 


5. Thereafter, the respondent, 
having failed in both. his attempts to 
recover possession of the Lohia Bazar 
shop from the appellant, entered into 
a lease deed dated 15th September, 
1962 with the appellant by which he 
gave a lease of the Lohia Bazar shop 
to the appellant for a period of two 
years with effect: from 15th tem- 
ber, 1962 at the rent of Rs. 60/- per 
month. Though the period of thé lease 


.expired on 15th September, 1964. the 


appellant continued in possession of 
the Lohia Bazar shop as a monthly 
tenant of the respondent paying the 
same rent of Rs, 60/- per month. It 
appears that some time in 1964 — the 
exact date does not appear from the 
record — the respondent voluntarily 
surrendered possession of the Phalke 
Bazar shop to the landlord and closed 
down his grocery business. The appel- 
lant alleged that the respondent gave 
up possession of the Phalke. Bazar 
shop to the landlord in consideration 
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of receipt of premium in cash but this 
allegation. was held not established 
both by the Trial Court as also by the 
First Appellate Court. The respondent 
did not have any other occupation 
after he gave up his grocery business. 


6. On 17th August, 1966, after 
a period of inaction of about two years, 
the respondent -renewed the fight 
against the appellant with added 
vigour and plunged into the turbulent 
waters of litigation by filing a third 


suit to recover possession of the Lohia: 


Bazar shop from the appellant. There 
were two grounds on which  posses- 
sion of the Lohia Bazar shop- was 
sought by the respondent. One ground 
was arrears of rent but that was whol- 
ly without substance, and was aban- 
doned at the earlier stage. The second 
was the real ground urged on behalf 
of the respondent and that was that 
the respondent bona fide required the 
Lohia Bazar shop for starting his own 
business as a dealer in iron and steel 
materials. This wasa ground for evic- 
tion recognised by S.12 (1) (f) of the 
Madhya Pradesh Accommodation Con- 
trol Act, 1961 which had come into 
force in the meantime repealing the 
Madhya Pradesh Accommodation Con- 
trol Act, 1955. The appellant disputed 
that the respondent required the Lohia 
Bazar shop for starting his own busi- 
ness or that his requirement was bona 
fide and alleged that in any event 
the respondent had other accommoda- 
tion in the city and hence he was not 
entitled to recover possession of the 
Lohia Bazar shop under Section 12 (1) 
(f) of the Act of 1961. The Trial Court 
on a consideration of the evidence led 
on behalf of both the parties came to 
the conclusion that the respondent was 
without any occupation since about 
two years prior to the filing. ‘of the suit 
and he had no other shop in the city 
in which he could carry on business 
and he, therefore, bona fide required 
the Lohia Bazar shop for starting his 
own business as a dealer in iron and 
steel materials, The Trial Court nega- 
tived the plea of the appellant that 
the respondent was carrying on busi- 
. ness as commission agent and money- 
lender and he did not really mean to 
start a new business as dealer in iron 
and steel materials and that was merely 
a ruse adopted by him for the purpose 
of securing possession of the Lohia 
Bazar shop from the appellant. The 
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Trial Court accordingly upheid the 
claim of the respondent for recovery 
of possession under Section 12 (1) (f) 
of the Act of 1961 and. passed a decree 
for eviction against the appellant. 


T. The appellant being aggri- 
eved by the decree for eviction pre- 
ferred an appeal to the Additional Dis- 
trict Judge and since the Court of the 
Additional District Judge is the final 
court of fact, we would set out the 
findings of fact reached by the Addi- 
tional District Judge in some detail. 
The Additional District Judge on an 
appreciation of the evidence came to 
the following findings. The respondent 
was about 63 years of age when he 
filed the suit but that was no ground 
for saying that he could not bona fide 
and reasonably think of starting a new 
business. Though it was stated by the 
respondent in his evidence that he had 
in the past carried on business as a 
dealer in iron and steel materials, that 
was contradicted by his own witness 
Chotelal and it was, therefore, evident 
that the business of dealer in iron and 
steel materials for which he claimed 
to require the Lohia Bazar shop, was 
totally a new business for him. The 
plea of the respondent was that he 
wanted to make a humble beginning 
in this new business but even so he 
asked for possession of the whole of 
the Lohia Bazar shop and not merely 
a portion of it, The respondent had 
not led any evidence to show that “he 
had arranged for necessary capital to 
be invested or,..... approached Tron & 
Steel Controller for the required per- 
mits” or "made agreements to receive 
stocks" of iron and steel materials. 
There was no material on record to 
establish that the respondent had made 
preparations from which inference 
could be reasonably drawn that, but 
for possession of the Lohia Bazar shop, 
the respondent was in a position to 
start the new business, Though the 
period of two years for which the lease 
of the Lohia Bazar shop was granted 
by the respondent to the appellant ex- 
pired on. 15th September, 1964, the 
respondent did not take any steps to 
obtain possession of the Lohia Bazar 
shop for a period of about two years 
and it was only in the middle of 1966 
that he put forward the plea that he 
wanted to start s as a dealer 
in iron and steel materials and recuir- 
ed possession of the Lohia Bazar shop 
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for that purpose. It is true that the 
appeilant had failed to show that the 
respondent was carrying on business 
as commission agent or money-lender, 
but that did not establish the bona 
fide requirement of the respondent for 
possession of the Lohia Bazar shop. 
It-was also evident that the object of 
the respondent in filing the suit was 
not to obtain enhancement of rent 
from the appellant put that too was 
not a circumstance which lent any 
positive support to the case of the res- 
pondent. The burden of establishing 
that he bona fide required the Lohia 
Bazar shop for starting business as a 
dealer in iron and steel materials was 


on the respondent and this burden, 
according to the Additional District 
Judge, the respondent had failed to 
discharge. The Additional District 
Judge held that what the ‘evidence 
showed was mere assertion on the 


part of the respondent that he wanted 
to start business as a dealer in iron 
and steel materials in the Lohia Bazar 
shop and that fell far short of the proof 
required to establish that the respon- 
dent bona fide required the Lohia-Ba- 
zar shop for starting this new business. 
The Additional District Judge accord- 
ingly set aside the decree for eviction 
passed against the appellant and dis- 
missed the suit of the respondent. 


8. This led to the filing of a 
second appeal in the High Court by 
the respondent. The High Court poin- 
ted oui that the Additional District 
Judge had fallen into an error in hold- 
ing that unless the respondent show- 
ed that he had made preparations for 
starting the business of dealer in iron 
and steel materials, such as making 
arrangements for capital investment, 
permits from the Iron & Steel Con- 
troller ete., it could not be held that 
he bona fide required the Lohia Bazar 
shop for stanting such business, The 
High Court observed that when the 
respondent stated in his evidence that 
he required the Lohia Bazar shop for 
the purpose of siarting business as a 
dealer in iron and steel materials, 
there was no cross-examination of the 

+ chalienging the truth or 
bona fides o^ his statement and no 
attempt was made on behalf of the 
appellant po show that the respondent 
was not in a position to start such 
business, or that he lacked the neces- 
sary resources for that purpose, and 
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his statement coupled with the other 
Objective and outward facts must, 
therefore, be taken as sufficient to 
establish that he required the  Lohia 
Bazar shop for starting this new busi- 
ness and his requirement was bona 
fide. The outward and objective facts 
on which the High Court relied as 
supporting the assertion of the respon- 
dent were: firstly, the respondent had 
as far back as March 1959 sought to 
recover possession of the Lohia Bazar 
shop for the purpose of starting this 
new business and it was not for the 
first time in the middle of 1966 that 
he dishonestly put forward this idea 
only with a view to securing posses- 
sion of the Lohia Bazar shop from the 
appellant and secondly, the respondent 
having closed down his grocery busi- 
ness and surrendered possession of the 
Phalke Bazar shop to the landlord was 
without occupation for well nigh two 
years and it was, therefore, natural 
for him to want to start this new busi- 
ness in the Lohia Bazar shop in order 
to earn a living. The High Court thus 
came tothe conclusion that the respon- 
dent had succeeded in establishing 
that he bona fide required the Lohia 
Bazar shop for the purpose of starting 
business as a dealer in iron and steel 
materials and since he had admittedly 
no other shop in the city, he was entitl- 
‘ed to recover possession of the Lohia 
Bazar shop from the appellant. On this 
view the High Court reversed the 
judgment of the Additional District 
Judge and restored the decree for evic- 
tion passed by the Trial Court. Hence 
the present appeal by the appellant 
with special leave obtained from this 
Court. 


9. The main ground on which 
the appellant attacked the judgment 
of the High Court was that, in revers- 
ing the finding of the Additional Dis- 
trict Judge on the question of bona 
fide requirement of the Lohia Bazar 
shop by the respondent . the High 
Court exceeded its jurisdiction in se~ 
cond appeal The jurisdiction of the 
High Court hearing second appeal, 
contended the appellant, was limited 
only to examining whether the deci- 
sion of the Additional District Judge 
suffered from an error of law and 
since the finding of the Additional Dis- 
trict Judge that the respondent did not 
bona fide require the  Lohia Bazar 
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shop for the purpose of starting his 
Own business as a dealer in iron and 
Steel materials was a finding of fact, 
it was not competent to the High Court 
to interfere with it, unless it could be 
shown that. it was vitiated by an error 
of law which was not the position in 
the present case. This contention of the 
tga requires serious considera- 
on. 


, 10. It is settled law that the 
High Court in second appeal cannot 
reappreciate the evidence and inter- 
fere with findings of fact reached by 
the lower appellate court. The lower 
appellate court is final so far as find- 
ings of fact are concerned. The only 
limited ground on which the High 
Court can interfere in second 


is that the decision of the lower appel-- 


late court is contrary to law. Tt is 
only an error of law which can be 
corrected by the High Court in exer- 
cise of its jurisdiction in second ap- 
peal. If the finding recorded by the 
lower appellate court is one of law or 
of mixed law and fact, the High Court 
can certainly examine its correctness, 
but if it is purely one. of fact, the 
jurisdiction of the High Court would 
be barred and it would be beyond the 
ken of the High Court unless it can be 
shown that there was an error of law 
1n arriving at it or that it was based 
on no evidence at all or was arbitrary, 
unreasonable or perverse. This posi- 
tion was indeed not disputed by the 
learned Advocate appearing on behalf 
of the respondent but his contention 
was that the finding of the Additional 
District Judge in regard to the ques- 
tion of bona fide requirement of Lohia 
Bazar shop by the respondent was a 
mixed finding of law and fact and the 
High Court was, therefore, entitled to 
examine its correctness, and if ib was 
found to be wrong, interfere with it 
even while exercising jurisdiction in 
second appeal. The question which, 
therefore, arises for consideration is 
whether the finding of the Additional 
District Judge that the respondent did 
not bona fide require the Lohia Bazar 
shop for the purpose of starting the 
business of a dealer in iron and steel 
materials was a pure finding of fact 
or a mixed finding of law and fact. 
If it was the latter, the High Court 
would have a much larger freedom to 
interfere, but not so if it was the for- 
mer, in which case only certain limi- 
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ted grounds would be available to the 
appellant to attack the finding. 


11. Now it is obvious that the 
issues whether the respondent requir- 
ed the Lohia Bazar shop for the pur- 
pose of starting a new business as a 
dealer in iron and steel materials and 
if so, whether his requirement was 
bona fide were both questions of fact. 
Their determination did not involve 
the application of legal’ principles to 
the facts established in the evidence. 
The findings of the Additional District 
Judge on these issues were no doubt 
inferences from other basic facts, but 
that did not alter the character of 
these findings and they remained find- 
ings of fact. There is, therefore, no 
doubt that the conclusion of the Addi- 
tional District Judge that the respon- 
dent did not bona fide require the Lohiz 
Bazar shop for the pumpose of start- 
ing business as a dealer in iron and 
steel materials represented a finding 
of fact and it could not be interfered 
with by the High Court in second ap- 
peal unless it was shown that in 
reaching it a mistake of law was com- 
mitted by the Additional District Judge 
or it was based on mo evidence or was 
such as no reasonable man could reach. 
This was precisely the ground on 
which a Bench of four Judges of this 
Court in Sarvate T. B. v.-Nemichand, 
1966 MPLJ 26 (SC) set aside the judg- 
ment of the Madhya Pradesh High 
Court which had interfered with the 
decree passed by the District Court 

ismissing a suit for eviction filed by 
the landlord against the tenant. The 
District Court, sitting as a court of 
first appeal, had taken the view, on 
an appreciation of the evidence, that 
the requirement of the premises by 
the landlord for his residence was not 
genuine, but in appeal the 
Madhya Pradesh High Court reversed 
this finding and passed a decree for 
eviction against the tenant. This Court 
set aside the judgment of the Madhya 
Pradesh High Court on the ground 
that the finding reached by the  Dis- 
trict Court on an appreciation of the 
evidence that the landlord did not 
genuinely require the premises for his 
residence was a finding of fact and 
the Madhya Pradesh High Court had 
no jurisdiction in second appeal to dis- 
turb this finding. Shah, J.,: speaking 
on behalf of the Court, summed up the 
legal position in the following words: 
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"The District Court considered the 
evidence for the purpose of ascertain- 
ing whether the respondent honestly 
or in good faith required the premises 
and held that the respondent failed to 
establish the case pleaded by him. This 
finding of the District Court was based 
on appreciation of evidence and was 
binding upon the High Court and the 
High Court had no power to reverse 
that finding...... The Legislature has 
imposed a restriction upon the  juris- 
diction of the Court to pass a decree 
against the tenant in a suit in eject- 
ment by the landlord; and the onus 
of proving the conditions, on proof of 
which alone the protection may not be 
claimed, lies upon the landlord. The 
burden of proving that he genuinely 
requires non-residential accommoda- 
tion within the meaning of Sec. 4 (h) 
therefore lies upon the landlord. Whe- 
ther in a given case, that burden is 
discharged by the evidence on the re- 
cord is a question of fact. It must how- 
ever be observed that mere assertion 
by the landlord that he requires for 
his use the premises in the occupation 
of his tenant raised no presumption 
that he genuinely requires the premi- 
ses for his use. The District Court 
held that the respondent failed to 
establish that he genuinely required 
the premises in suit primarily on two 
grounds — (i) that he had in the first 
instance claimed that he required the 
premises for his residence and after 
the suit was remanded to the trial 
Court, he set up the plea that the pre- 
mises were required for business pur- 
poses and abondoned his earlier case, 
and (ii) that the nature and extent of 
the business carried on by the respon- 
dent were such that no additional ac- 
commodation could have been honest- 
ly claimed by him. The inference of 
fact raised by the District Court was 
pre-eminently reasonable. In any event 
the High Court has no jurisdiction in 
second appeal to set aside the conclu- 
sion reached by the District Court 
based on that inference of fact.” 


This decision, apart from principle, 
should eonclude the question, but we 
find that there is one later judgment 
of this Court where a different view 
seems to have been expressed. That is 
the judgment in Smt. Kamla Soni v. 
Rup Lal Mehra, C.A. No. 2150 of 1966, 
D/- 26-9-1969 — (reported in AIR 1969 
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NSC 186). This case was decided bya 
Bench of three Judges and the judg- 
ment was delivered by Shah, J., who 
was one of the members of the Bench. 
The learned Judge, speaking on behalf 
of the Court, observed in reference to 
Section 39 (2) of the Delhi Rent Con- 
trol Act which confers an identical 
power on the High Court to interfere 
only where there is an error of law: 
“The argument that the learned 
Judges of the High Court exceeded 
their jurisdiction under S. 39 -(2) of 
the Delhi Rent Control Act, when they 
reversed the finding of bona fide re- 
quirement of the appellant, has no 
substance. Whether on the facts pro- 
ved the requirement of the landlord 
is bona fide within the meaning of 
S. 14 (1) (e) is a finding on a mixed 
question of law and-fact. An inference 
that the requirement of the appellant 
inthe present case was boma fide could 
not be regarded as conclusive." 
Now there can be no doubt that these 
observations made in Smt. Kamla Soni's 
case, C.A. No. 2150 of 1966, D/- 26-9- 
1969 = (reported in AIR 1969 NSC 
186) are plainly in contradiction of 
what was said by this Court earlier in 
Sarvate T.B.’s case, 1966 MPLJ 26. It 
is obvious that the decision in Sar- 
vate T.B.’s case, 1966 MPLJ 26 was 
not brought to the notice of this Court 
while deciding Smt. Kamla Soni's case, 
C.A. No. 2150 of 1966, D/- 26-9-1969 
= (reported in AIR 1969 NSC 186) 
or else this court would not: have 
landed itself in such patent contradic- 


tion. But whatever be the reason, it 


cannot be gainsaid that it is not pos- 
sible to reconcile the observations in 
these two decisions. That being so, we 
must prefer to follow the decision in 
Sarvate T.B.s case as against the deci- 
sion in Smt. Kamla Soni’s case, as the 
former is a decision of a larger Bench 
than the latter. Moreover, on princi- 
ple, the view taken in Sarvate T.B.'s 
case commends itself to us and we 
think that is the right view. We must. 
therefore, hold that the finding of the 
Additional District Judge that the res- 
pondent did not bona fide require the 
Lohia Bazar shop for the purpose of 
starting business as a dealer in iron 
and steel materials was a finding of 
fact and not a findi of mixed la 

and fact. i 


12. The question would still 
remain whether there were proper 
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grounds on which this finding of fact 
could be interfered with by the High 
Court. It is now well settled by seve- 
ral decisions of this Court including 
the decision in Sarvate T.B’s case, 
1966 MPLJ 26 (SC) and Smt. Kamla 
Soni's case, C.A. No. 2150 of 1966, D/- 
26-90-1969 = (reported in AIR 1969 
NSC 186) that mere assertion on the 
part of the landlord that he requires 
the non-residential accommodation in 
the occupation of the tenant for the 
purpose of starting or continuing his 
own business is not decisive. It is for 
the court to determine the truth of the 
assertion and also whether it is bona 
fide. The test which has to be applied 
is an objective test and not a subjec- 
tive one and merely because a land- 
lord asserts that he wants the non- 
residential accommodation for the pur- 
pose of starting or continuing his own 
business, that would not be enough to 
establish that he requires it for that 
purpose and that his requirement is 
bona fide. The word ‘required’ signi- 
fies that mere desire on the part of 
the landlord is not enough but there 
should be an element of need and the 
landlord must show — the burden be- 
ing upon him — that he genuinely re- 
quires the non-residential accommoda- 
tion for the purpose of starting or 
eontinuing his own business. The Ad- 
ditional District Judge did not  mis- 
direct himself in regard to these mat- 
ters, as for example, by misconstruing 
the word 'required' or by erroneously 
placing the burden of proof on the ap- 
pellant and no error of law was com- 
mitted by him in arriving at the find- 
ing of fact in regard to the question of 
bona fide requirement of the respon- 
dent, which would entitle the High 
Court in second appeal to interfere 
with that finding of fact. 


13. The respondent, however, 
contended that the finding of the Ad- 
ditional District Judge that the  res- 
pondent did not bona fide require the 
Lohia Bazar shop for the purpose of 
starting new business as a dealer in 
-iron and steel materials was vitiated, 
firstly because he erroneously assum- 
ed that unless the respondent showed 
that he had made preparations for 
starting this new business, such as 
making arrangements for capital in- 
vestment, approaching Iron & Steel 
Controller for the required permits 

etc, it could not be said that the res- 
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pondent bona fide required the Lohia 
Bazar shop for such new business, and 
secondly because he relied wrongly 
and unjustifiably on the fact that the 
respondent had asked for possession 
of the whole of the Lohia Bazar shop 
and not merely a portion of it Now 
there can be no doubt that these two 
circumstances relied upon by the Ad- 
ditional District Judge were wholly 
irrelevant. It is difficult to imagine 
how the respondent could be expected 
to make preparations for starting the 
new business unless there was a rea- 
sonable prospect of his being able to 
obtain possession of the Lohia Bazar 
shop in the near future. It is à common 
but unfortunate failing of our judicial 
System that a litigation takes an in- 
ordinately long time in reaching a 
final conclusion and then also it is 
uncertain as to how it wil end and 
with what result and unless the res- 
pondent could be reasonably sure that 
he would within a short time be able 
to obtain possession of the Lohia Bazar 
shop and start a new business, it would 
be too much to expect from him that 
he should make preparations for start- 
ing the new business. Indeed, from a 
commercial and practical point of view, 
it would be foolish on his part to make 
arrangements for investment of capi- 
tal obtaining of permits and receipt 
of stocks of inon and steel materials 
when he would not know whether he 
would at all be able to get possession 


` ofi the Lohia Bazar shop, and if so, 


when and after how many years. So 
also we do not see how the respondent 
could possibly ask for possession of a 
portion of the Lohia Bazar shop. The 
Lohia Bazar shop was given on rent 
under a single tenancy and even if the 
requirement of the respondent exten- 
ded only to a portion of this shop, he 
had no other option but to terminate 
the tenancy and seek to recover pos- 
session of the whole shop. The Addi- 
tional District Judge was, therefore, 
clearly in error in relying on these 
two circumstances in support of the 
finding of fact reached by him. But 
that would not entitle the High Court 
to interfere in second appeal and set 
aside this finding of fact so long as 
there was some evidence to support it 
and it could not be branded as arbitr- 
ary, unreasonable or perverse. There is 
no doubt that here there was evidence 
to sustain the finding of fact arrived 
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at by the Additional District Judge. 
The respondent had been trying to 
obtain possession of the Lohia Bazar 
shop from the appellant since as far 
back as 1952 and it was apparent that 
the respondent was any how bent 
upon evicting the appellant from the 
Lohia Bazar shop. Though the period 
for which the lease was granted by 
the respondent to the appellant ex- 
pired on 15th September, 1964, the 
respondent allowed the appellant to 
continue as a monthly tenant in res- 
pect of the Lohia Bazar shop and did 
not, for a period of about two years, 
take any steps to terminate the tenan- 
cy of the appellant and recover  pos- 
session of the Lohia Bazar shop from 
the appellant. If the respondent was 
really serious about starting the new 
business of a dealer in iron and steel 
materials, he would not have waited 
for a period of two years before tak- 
ing action to recover possession of the 
Lohia Bazar shop from the appellant. 
He would have bestirred himself im- 
mediately as soon as the lease, which 
prevented him from asking for posses- 
Sion, expired. Moreover, the  respon- 
dent had no experience in the business 
of dealing in iron and steel materials 
and it was entirely a new business so 
far as he was concerned, and it would 
indeed be strange and unusual — tax- 
ing the credulity of the Court — that 
the. respondent, who was all his lifea 
grocer, should at the age of 63 years, 
want to start a new business 
dealer in iron and steel materials — a 
business in which he had no experi- 
ence at all These circumstances, 
borne out hy the evidence on record 
and held established iby the Additional 
District Judge, clearly supported the 
finding of fact reached by the Addi- 
tional District Judge that the respon- 
dent did nob bona fide require the 
Lohia Bazar shop for starting business 
as a dealer in iron and steel materials. 
Nor oould this finding of fact be said 
to be arbitrary, unreasonable or per- 
verse so as to merit interference by 
the High Court in second appeal. There 
can, therefore, be no doubt that the 
High Court exceeded its jurisdiction 
in second appeal in reversing the deci- 
sion of the Additional District Judge 


and passing a decree for eviction 
against the appellant. 
.14. We, therefore, allow the 


appeal, set aside the decree for evic- 


C. I. W. T. Corpn. v. Workmén 


as a- 


A. I. R. 


tion passed by the High Court against - 
the appellant and dismiss the suit of 
the respondent. There will be no order 
as to costs all throughout. g 


Appeal allowed. 
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Index Note: — (A) Industrial Dis- 
putes Act (1947), S. 33C (2) — Scope 
— Proceeding under, is in nature of 
execution proceeding — Powers of 
Labour Court are limited. 


Brief Note: — (A) A proceeding 
under Section 33C (2) is a proceeding, 
generally, in the nature of an, execu- 
tion proceeding wherein the Labour 
Court calculates the amount of money 
due to a workman from his employer, 
or if the workman. is entitled to any 
benefit which is capable of being com- 
puted in terms of money, the Labour 
Court proceeds to compute the benefit 
in terms of money. This calculation or 
computation follows upon an existing 
right to the money or benefit, in view 
of its being previously adjudged, or, 
otherwise, duly provided for. In a 
suit, a claim for relief made by the 
plaintiff against the defendant invol- 
ves an investigation directed to the de- 
termination of (i) the plaintiff’s right 
to relief; (ii) the corresponding liabi- 
lity of the defendant, including, whe- 
ther the defendant is, at all, liable or 


.not and (iii) the extent of the defen- 


dant's liability, if any. The working 
out of such liability with a view to 
give relief is generally regarded as the 
funetion of an execution proceeding. 
Determination no. (iii) referred to 
above, that is to say, the extent of the 
defendant’s liability may sometimes 
be left over for determination in exe- 
cution proceedings. But that is not 
the case with the determinations under 
heads (i) and (ii). Since: a proceeding 
under Section 33C (2) is in the nature 
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of an execution proceeding it should 
follow that an investigation of the 
nature of determinations (i) and (ii) 
above is, normally, outside its scope. 
It is true that in a proceeding under 
Section 33 (C) (2) as in an execution 
p.oceeding, it may be necessary to de- 
termine the identity of the person by 
wiiom or against whom the claim is 
made if there is a challenge on that 
score. But that is merely ‘Incidental’ 
Therefore, when a claim is made be- 
fore the Labour Court under S. 33C (2) 
that court must clearly understand 
the limitations under which it is to 
function. It cannot arrogate to itself 
the functions-say of an Industrial Tri- 
bunal which alone is entitled to make 
adjudications in the nature of deter- 
munations (i) and (ii) referred to above, 
or proceed to compute the benefit by 
dubbing the former as ‘Incidental to 
its main business of computation. In 
such cases determinations (i) and (ii) 
are not ‘Incidental’ to the  computa- 
tion. The computation itself is conse- 
quential upon and subsidiary. to deter- 
munations (i) and (ii) as the last stage 
in the process which commenced with 
a reference to the Industrial Tribunal. 
AIR 1968 SC 218, (1968) 1 Lab LJ 589 
(SC) and AIR 1964 SC 743 Rel. on. 
(Paras 12, 13) 


The old Company closed its busi- 
ness on May 3, 1967. The Corporation 
to which the company’s undertaking 
was transferred in due course, appoin- 
ted a large number of the Company's 
employees by fresh letters of appoint- 
ments, but it could not absorb all of 
them. The reference under S. 33C was 
made on behalf of the employees. 
Section 25FF of the Industrial Dispu- 
tes Acb declares what are the rights 
of the workmen of an undertaking 
which is transferred. The right is to 
receive compensation as if the work- 
men are retrenched under S. 25F and 
is available only against the owners of 
the undertaking that is to say, the 
transferor of the undertaking. The 
former employees of the company who 
were not absorbed by the Corporation 
| could hardly make out a claim against 
the transferee Corporation either for 
compensation on termination of their 
| service following the transfer or for 
| re-employment. Only on a detailed 
investigation would it be possible to 
determine whether the workmen had 
any right to a benefit and, if so, the 


C. L W. T. Corpn. v. Workmen (Palekar J.) 


[Pr. 1} S. C. 1605 


Corporation was liable to satisfy the 
same. The other question which would 
be necessary to decide was whether 
the Corporatiton was a successor of 
the defunet company. Such an inves- 
tigation would clearly be quite  out- 
Side the speedy individual remedy 
contemplated by Section 33C (2). The 
question was not one which the Labour 
Court could be expected to deal with 
in a proceeding under section 33C 
(2) the principal business whereunder 
is just computation of a benefit demo- 
nstrably existing. In short, the  pro- 
blems raised were appropriate for de- 
termination in an Industrial Dispute 
on a neference under S. 10 of the Act 
and could not be regarded as merely 
‘incidental’ to the computation under 
S. 33-C (2). (1973) 77 Cal WN 986, Re- 
versed. (Paras 17, 18, 20) 


Cases Referred: Chronological Paras 
1971 Lab IC (N) 10 = (1969) 2 
SCR 902, South Arcot Electri- 
city Co. v. N. K. Khan 
AIR 1968 SC 218 = (1968) 1 SCR 
140, Chief Mining Engineer 
East India Coal Co. Ltd. v. 
Rameswar 12 
(1968) 1 Lab LJ 589 = 33 EJR 
462 (SC), State Bank of Bika- 
ner and Jaipur v. R. L. Khandel- 
wal 13 


AIR 1964 SC 743 = (1964) 3 SCR 
140, Central Bank of India Ltd. 
v. P. & Rajagopalan 14, 21 
AIR 1963 SC 1489 = (1963) Supp 
(1) SCR 730, Ankapalle Co- 
operative Agricultural and Indus- 
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trial Society Ltd. v. Work- 
men 18, 20 
The Judgment of the Court was 
delivered by 


PALEKAR, J.:— This is an ap 
peal by special leave by the Central 
Inland Water Transport Corporation 
Limited, hereinafter called, the Cor- 
poration, from a judgment and order 
of the Caleutta High Court-in Appeal 
No. 262 of 1971 disposed of on 14-12- 
1972. Respondent No. 1 is the Inland 
Steam Navigation Workers Union re- 
presenting -the Workmen, and respon- 
dent no. 2 is the State of West Bengal. 
A reference was made by the State of 
West Bengal to the Second Labour 
Court at Calcutta under S. 33C (2) of 
the Industrial Disputes Act, 1947, and 
the point in issue is whether that court 
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had jurisdiction to entertain the re- 
ference. 


2. A few facts are necessary 
to be stated. There was a Limited 
Company known as the Rivers Steam 
Navigation Co. Ltd. (hereinafter call- 
ed the Company) which used to operate 
a River service from West Bengal to 
Assam through what was formerly 
East Pakistan. It had employed for its 
business about 8,000 workmen, includ- 
ing clerical staff. Due to conflict 
with Pakistan in 1965 the Company 
came to grief and had to suspend a 
major part of its operations. Retrench- 
ment was undertaken on a large scale 
because the Company had been in- 
curring heavy losses for several years 
in spite’ of the Government of India 
acquiring a controlling interest in it to 
prevent its voluntary liquidation. In 
the course of conciliation proceedings 
the Management of the Company ar- 
rived at a settlement with the respon- 
dent Union on August 25, 1965 where- 
by it was agreed, inter alia, that the 
settlement was valid for 5 years till 
the end of 1969, that the retiring age 
of the workmen would be 57 years 
and that there would be no retrench- 
ment for 5 years. The Company's for- 
tunes did not improve, and, therefore, 


in 1966 owing to its indebtedness to. 


various creditors, including the Union 
of India, the State Bank of India, the 
Chartered Bank etc. to the tune of 
several crores of rupees, a winding up 
petition was filed in the Calcutta High 
Court. The Company, thereupon, made 
an application under Sections 391 to 
394 of the Companies Act for sanc- 
tioning a scheme of arrangement and 
compromise between the Company 
and the appellant Corporation which 
was inconporated on February 22, 1967 
as a wholly owned Central Govern- 
ment Company. 


2, The scheme was sanctioned 
by a learned Judge of the Calcutta 
High Court by his order dated May 3, 
1967. It is to be noted that when the 
proceeding was before the learned 
Judge, the respondent Union had ap- 
peared before the court with a view 
io safeguard the interests of the wor- 
kers. Aggrieved by the order which 
sanctioned the scheme, the Union went 
in appeal before a Division Bench of 
the High Court. The Division Bench 
‘by its tudgment and order dated July 


A. I.R. 


14, 1967 upheld the order of the single 
Judge sanctioning the scheme. 


4. It is not necessary to quote 
the scheme extensively. It is enough 
to point out that it provided, inter alia, 
that all the properties and assets but 
only some of the liabilities of the Com- 
pany would vest in the appellant Cor- 
poration, It was further agreed that 
the Corporation would take over as 
mamy of the staff and labour of the 
Company as was possible under the 
circumstances, but as to how many 
would be employed by the Corpora- 
tion was entirely left to the discretion 
of the Corporation. It was further 
agreed that those employees who were 
not taken over by the Corporation 
would be paid compensation by the 
Company out of funds the Government 
of India agreed to supply. It was fur- 
ther agreed that upon the approval of 
the scheme, the Company would be 
closed and on payment of all creditors 
it would stand dissolved without wind- 
ing up. All these terms of the scheme 
were confirmed in appeal but with a 
view to safeguard the rights of wor- 
kers, if any, the following observations 
were made: 


“I am of opinion, that the ques- 
tions, first, whether there is a closure 
of the company within the meaning of 
the Industrial Disputes Act, secondly. 
whether the agreement dated 25th 
August, 1965, is capable of enforce- 
ment, thirdly, whether the workers or 
workmen are entitled to prefer and 
assert their claims on the agreement 
dated 25th August 1965 and fourthly, 
whether the Rivers Navigator Com- 
pany Limited: and the new transferee 
company are entitled to assert that 
there has been a closure and further 
that the agreement is not capable of 
enforcement, should all be left open 
for the rival contentions to be pursu- 
ed in the proper forum and on proper 
materials and im the proper jurisdic- 
tion. I am of opinion that if any 
claim be made in the proper jurisdic- 
tion it will be a matter for  enforce- 
ment of that claim in properly consti- . 
tuted proceedings. It is needless to say 
that unless there is adjudication there 
cannot be any enforcement of the 
claim and such adjudication has to be 
made in a proper forum.” 


5. The scheme, as already 
pointed out, was sanctioned by Order 
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dated May 3, 1967 and, as envisaged 
in the scheme itself, the Company on 
that very day issued a notice of clo- 
sure, Thereafter the Corporation issu- 
ed fresh letters of appointment, and 
out of about 8,000 former employees 
of the Company, the Corporation em- 
ployed about 5173. : 


6. This left a large body of 
employees of the former Company un- 
employed. On September 12, 1968 the 
Government of West Bengal made two 
orders of reference purporting to be 
under S. 33C (2) of the Industrial Dis- 
putes Act. By the first order of refer- 
ence it asked the Labour Court to 
compute the benefits covered by the 
settlement dated August 25, 1965 be- 
tween the Umion and the Company 
and by the second order of reference, 
it asked for the computation of retrench- 
ment benefits under Section 25FF 
of the Industrial Disputes Act. The 
Conporation challenged those orders 
in a Writ Petition in the Calcutta 
High Court, principally, on the ground 
that the references had made several 
unjustified assumptions, which by the 
nature of the frame of the references 
had become non-justiciable. In a de- 
tailed judgment B. C. Mitra, J. held 
that the reference orders were mis~ 
conceived and set them aside by his 
order dated July 15, 1969. The learn- 
ed Judge, however, observed: 


"The respondent No. 3 (State) 
will be at liberty to make fresh order 
or orders of reference in the light of 
the observations made in this judg- 
ment and in compliance with the direc- 
tions in the judgment of the Appellate 
Court and in accordance with law.” 
There was no appeal from that order. 


T. Thereafter on October 27, 
1969 the Government of West Bengal 
made the present consolidated re- 
ference to the Second Labour Court in 
the following terms: 

“Whereas the workmen mentioned 
in the attached list No. 1, represented 
by the Inland Steam Navigation Wor- 
kers’ Union, 16/17 College Street, Cal- 
cutta-12, (hereinafter referred to as 
the said Union), have preferred claims 
that they are entitled, in terms of the 
settlement dated the 25th August, 1965 
(hereinafter referred to as the said 
settlement), to receive from  Messrs 
Central Inland Water Transport Cor- 
poration Limited, 4, Fairlie Place, Cal- 


C. L W. T. Corpn. v. Workmen (Palekar J) 


IPrs. 5-7] S. €. 1607 


cutta-1, (hereinafter referred to as the 
said Company) benefits which are 
capable of being computed in terms of 
money; . 

And whereas the Workmen men- 
tioned in the attached list No. II re- 
presented by the said Union, have pre- 
ferred claims that they are entitled to 
get from the said Company retrench- 
ment benefits under Section 25 FF of 
the Industrial Disputes Act, (Act 14 of 
1947), which are capable of being com- 
puted in terms of money; 

And whereas the workmen in lists 
Nos. I and II have requested the State 
Government to specify a Labour Court 
for determination of the amount to 
which such benefits should be com- 
puted; 

Now therefore in exercise of the 
power conferred by sub-section (2) of 
Section 33C of the Industrial Disputes 
Act, 1947 (Act 14 of 1947), the Gover- 
nor is pleased to specify the Second 
Labour Court constituted by Notifica- 
tion No. 1727-1  R/IR/3A-1/58 dated 
the 28th April, 1958 as the Labour 
Court to which the following issues 
are referred for adjudication. ; 


Issues: : 

(1) Whether the undertaking or 
the business of M/s. Rivers Steam Na- 
vigation Company Limited has been 
transferred to Messrs Central Inland 
Water Transport Corporation  Limi- 
ted. If so, whether the settlement dated 
25th August, 1965 is binding on Messrs 
Central Inland Water Transport Cor- 
poration Limited? 

(2) Whether the workmen men- 
tioned, in list No. I, bound by the Set- 
tlement, dated the 25th August, 1965 
are entitled to continue in employ- 
ment under Messrs Central Inland 
Water Transport Corporation Limited? 
lf so, what amount of money are they 
entitled to? Is that money recoverable 
from Messrs Central Inland Water 
Transport Corporation Limited? f 

(3) Whether the workmen men- 
tioned in List No. II are entitled to get 
retrenchment. compensation under Sec- 
tion 25F, read with Section 25 FF of 
the Industrial Disputes Act, 1947? If 
so, what amount of money are they 
entitled to? 

(4) Whether the undertaking or 
the business of Messrs Rivers Steam 
Navigation Company Limited has been 
closed within the meaning and con- 
templation of Section 25-FFF of the 
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Industrial Disputes Act, 1947? If so, 
what amount of money as compensa- 
tion are the workmen mentioned in 
Lists Nos. I and II entitled to?” 


8. List No: I referred to above 
gives the names and addresses of 420 
employees. List No. II contains the 
names of 92 employees. The employees 
raising the dispute are mentioned in 
two separate lists and in two separate 
issues because the employees in List 
No: I who were parties to the settle- 
ment dated August 25, 1965 were sup- 
posed to have rights other than those 
which were claimed by employees 
mentioned in List No. II who were not 
parties to the settlement. 


9. It wil be seen from the 
order of reference that four issues 
were referred to the Labour Court for 
adjudication. The first issue raises the 
question whether the undertaking of 
the Company had been transferred to 
the Conporation and, if so, whether 
the settlement of August 25, 1965 be- 
tween the Company and the Union 
was binding on the Corporation. Hy 
the second issue the question was rais- 
ed whether the 420 employees who 
were parties to the settlement of Au- 
gust 25, 1965 were entitled to continue 
in the employment of the Corporation 
and, if so, to what amount they were 
entitled. The Labour Court was fur- 
ther asked to adjudicate whether the 
amount so computed was money  re- 
coverable from the Corporation. 
the third issue the question was rais- 
ed whether the 92 employees mention- 
ed in list No. II who were not parties 
to the settlement referred to above 
were entitled to get compensation 
under Section 25 FF of the Industrial 
Disputes Act and, if so, what was the 
amount to which they were entitled? 
By the fourth issue the Labour Court 
was invited to adjudicate whether the 
undertaking of the Company had been 
closed within the contemplation of 
Section 25-FFF of the Act and if so, 
what amount of compensation the 
workmen mentioned in both the lists 
were entitled to? 


10. The Corporation, thereupon 
challenged this reference also by a 
Writ Petition under Art. 226 of the Con- 
stitution for setting it aside 
ground that the questions referred to 
the Labour Court did not- fall within 
the jurisdiction of the Labour Court 


By. 


on the 


A.I.R. 
under Section 33C (2) of the Industrial 
‘Disputes Act. The learned single 


Judge, Ghose, J. struck down issue 
mo. 4 as not entertainable by the 
Labour Court, but as regards the other 
3 issues he was of the view that the 
Labour Court had jurisdiction. The 
Union did not file an appeal against 
the order by which issue no.. 4 was 
struck down. But the Corporation 
went in appeal against the order of 
the learned Judge in so far as he had 
held that the Labour Court had juris- 
diction to adjudicate upon issues 1, 2 
and 3. The court of appeal by its 
order dated December 14, 1972 dismiss- 
ed the appeal The Corporation asked 
for a certificate to appeal to this 
Court, but on its dismissal, this court 
gave special leave and that is how the 
present appeal arises. 

11. The only question which 
arises for determination in this court 
is whether the Labour Court had juris- 
diction to adjudicate on the issues 
referred to it under Section 33 C (2) of 
the Industrial Disputes Act. Sub-sec- 
tion (2), which is part af Section 33C . 
dealing with "the recovery of money 
due from an employer" reads as fol- 
lows: 

"(2) Where any workman is en- 
titled to receive from the employer 
any money or any benefit which is 
capable of being computed in. terms 
of money and if any question arises 
as to the amount of money due or as 
to the amount at which such benefit 
should be computed, then the question 
may, subject to any rules that may be 
made under this Act, be decided by 
such Labour Court as may be speci- 
fied in this behalf by the appropriste 
Government." 


12. It is now well-settled that 
a proceeding under Section 33C (2) is 
a proceeding, generally, in the nature 
of an execution proceeding whercin 
the Labour Court calculates the 
amount of money due to a workman 
from his employer, or if the workman 
is entitled to any benefit which is 
capable of being computed in term 
of money, the Labour Court proceeds 
to compute the benefit in terms of 
money. This calculation or computa- 
tion follows upon an existing right 
to the money or benefit, in view of 1ts 
being previously adjudged, or, other- 
wise, duly provided for. In Chief Min- 
ing Engineer East India Coal Co. Ltd. 
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v. Rameswar, (1968) 1 SCR 140 = 
(AIR 1968 SC 218) it was reiterated 
that proceedings under Section 33C (2) 
are analogous to execution  proceed- 
ings and the Labour Court called upon 
to compute in terms of money the 
benefit claimed by workmen is in such 
cases in the position of an executing 
court. It was also reiterated that the 
right to the benefit which is sought 
to be computed must be an existing 
one, that is to say, already adjudica- 
ted upon or provided for and must 
arise in the course of and in relation 
to the relationship between an Indus- 
trial workman and his employer. 


13. In a suit, a claim for relief 














involves an investigation 
directed to the determination of (i) the 
plaintiff's right to relief; (ii) the cor- 
responding liability of the defendant, 
including, whether the defendant is, 
liable or not; 
tent of the defendant's 
any. The working out of such liability 
with a view to give relief is generally 
regarded as the function of an execu- 
tion proceeding. Determination no. (iii) 
referred to above, that is to say, the 
extent of the defendant's liability may 
ometimes be left over for determina- 
tion in execution proceedings. But that 
is not the case with the determinations 
under heads (i) and (ii), They are nor- 
inally regarded as the functions of a 
suit and not an execution proceeding. 
]Sincee a proceeding under Section 33C 
(2) is in the nature of an execution 
proceeding it should follow that an 
investigation of the nature of determi- 
nations (i) and (ii) above is, normally, 
outside its scope. It is true that in a 
proceeding under Section 33C (2), as 
in an execution proceeding, it may be 
necessary to determime the identity of 
the person by whom or against whom 
the claim is made if there is a chal- 
lenge on that score. But that is mere- 
ly "incidental. To call determinations 
(i) and (ii) ‘incidental’ to an execution 
proceeding would be a perversion, be- 
cause execution proceedings in which 
the extent of liability is worked out 
are just consequential upon the deter- 
minations (i) and (ii) and represent 
the last stage in a process leading to 
final relief. Therefore, when a claim 
is made before the Labour Court under 
Section 33C (2) that court must clear- 
ly understand the limitations under 
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which it is to function. It cannot ar- 
rogate to itself the functions — say 
of an Industrial Tribunal which alone 
is entitled to make adjudications in the 
nature of determinations (i) and (ii) 
referred to above, or proceed to com- 
pute the benefit by dubbing the for- 
mer as ‘incidental’ to its main busi- 
ness of computation, In such cases de- 
terminations (i) and (ii) are not 'inci- 
dental’ to the computation. The com- 
putation itself is consequential upon 
and subsidiary to determinations (i) 
and (ii) as the last stage in the process 
which commenced with a reference to 
the Industrial Tribunal. It was, there- 
fore, held in State Bank of Bikaner 
and Jaipur v. R. L. Khandelwal, (1968) 
2 Lab LJ 589 (SC), that a workman 
cannot put forward a claim in an ap- 
plication under Section 33C (2) in res- 
pect of a matter which is not based on 
an existing right and which can be ap- 
propriately the subject matter of an 
Industrial Dispute which requires a 
reference under Section 10 of the Act. 


14, The scope of Section 33C. 
(2) was illustrated by this court in 
Central Bank of India Ltd. v. P. S. 
Rajagopalan, (1964) 3 SCR 140—(AIR 
1964 SC 743). Under the Shastri Award 
Bank clerks operating the adding 
machine were declared to be entitled 
to a special allowance of Rs. 10/- per 
month. Four clerks made a claim for 
computation before the Labour Court. 
The Bank denied the claim that the 
clerks came within the category  re- 
ferred to in the award and further 
contended that the Labour Court under 
Section 33C (2) had no jurisdiction to 
determine whether the clerks came 
within that category or not. Rejecting 
the contention, this court held that the 
enquiry as to whether the 4 clerks 
came within that category was purely 
‘incidental’ and necessary to enable 
the Labour Court to give the relief 
asked for and, therefore, the court had 
jurisdiction to enquire whether the 
clerks answered the description of the 
category mentioned in the Shastri 
Award, which not only declared the 
right but also the corresponding liabi- 
lity of the Employer bank. This was 
purely a case of establishing the iden- 
tity of the claimants as coming within 
a distinct category of clerks in default 
of which it would have been impos- 
sible to give relief to anybody falling 
in the category. When the Award men- 
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tioned the category it, as good. as, nam- 
ed every one who was covered by the 
category and hence the enquiry, which 
was necessary, became limited only 
to the clerks’ identity and did not ex- 
tend either to a new investigation as 
to their rights or the Bank's liability 
to them. Both the latter had been de- 
clared and provided for in the Award 
and the Labour Court did not have to 
investigate the same. Essentially, there- 
fore, the assay of the Labour Court 
was in the nature of a function nf a 
court in execution ‘proceedings and 
hence it was held tbat the Labour 
Court had jurisdiction to determine, 
by an incidental enquiry, whether the 
4clerks came in the category which 
was entitled to the special allowance. 


15. It is however, interesting 
to note that in the same case the court 
at page 156 gave illustrations as to 
what kinds of claim of a workman 
would fall outside the scope of Sec- 
tion 33C (2). It was pointed out that 
a workman who is dismissed by his 
employer would not be entitled to 
seek relief under Section 33C (2) by 
merely alleging that, his dismissal be- 
ing wrongful, benefit should be com- 
puted on the basis that he had conti- 
nued in service. It was observed: 


"IS ies dismissal may give rise 
to an industrial dispute which may be 
appropriately tried, but once it is 
shown that the employer has dismiss- 
ed.....Jhim, a claim that the dismissal 
sete is unlawful and, therefore, the 
employee continues to be the work- 
man of the employer and is entitled to 
the benefits due to him under a pre- 
existing contract, cannot be made 
under S. 33C (2).” 


By merely making a claim in a loaded 
form the workmen cannot give the 
Labour Court jurisdiction under Sec- 
tion 33C (2) The workman who has 
been dismissed would no longer be in 
the employment of the employer. It 
may be that an industrial tribunal 
may find on an investigation into the 
circumstances of the dismissal that 
the dismissal was unjustified. But 
when he comes before the Labour 
Court with his claim for computation 
of his wages under Section 33C (2) he 
cannot ask the Labour Court to dis- 
regard his dismissal as wrongful and 
on that basis compute his wages. 


Pa 
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.16. In such cases, a determina- : 
tion as to whether the dismissal was 
unjustified would be the principal 
matter for adjudication, and computa- 
tion of wages just consequential upon 
such adjudication. It would be wrong 
to consider the principal adjudication 
as ‘incidental’ to the computation. 
Moreover, if we assume that the 
Labour Court had jurisdiction to make 
the investigation into the circumstan- 
ces of the dismissal, a very anomalous 
situation would arise. The Labour 
Court after holding that the dismissal . 
was wrongful would have no jurisdic- 
tion to direct reinstatement under 
Section 33C (2). Amd yet if its juris- 
diction to compute the benefit is con- 
ceded it will be like conceding it au- 
thority to pass orders awarding wages 
as many times as the workman comes 
before it without being reinstated. 
Therefore, the Labour Court exercis- 
ing jurisdiction under Section 33C (2) 
has got to be circumspect before it 
undertakes an investigation, remind- 
ing itself that any investigation it 
undertakes is, in a real sense, inciden- 
tal to its computation of a benefit 
under an existing right, which is its 
principal concerm. 

17. Bearing in mind these limi- 
tations of a Labour Court functioning 
under Section 33C (2) we have to ap- 
proach the question before us. The old 
Company closed its business on May 
3, 1967. The Corporation, in due course, 
appointed a lange number of the Com- 
pany’s employees by fresh letters of 
appointments, but it could not absorb 
all of them. The reference was made 
on behalf of the employees mentioned 
in Lists I & H. They werein all 512. 
Out of these, it appears, 24 were re 
employed by the Corporation later on. 
The rest of them virtually claimed re- 
employment or at least some benefits 













taking transferred to it. 
scheme of transfer did not compel tbe 
Corporation to employ the workmen. 
Nor is there any term in the transfer 
agreement or the scheme which passed 
over to the Corporation any responsibi- 
lity in respect ofthe workmen. Section 
95 FF of the Industrial Disputes Act 
declares what are the rights of the 
workmen of an undertaking which is 
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transferred. The right is to receive 
compensation as if the workmen are 
retrenched under Section 25 F and is 
available only against the owners of 
the undertaking, that is to say, the 
transferor of the undertaking. The 
liability of the transferor to pay com- 
pensation does not arise only when (i) 
there has been a change of employers 
by reason of the transfer and (ii) the 
3 sub-elauses (a) (b) & (c) of the pro- 
viso of that section come into play. It 
is pointed out in South Arcot Electri- 
city Co. v. N. K. Khan, (1969) 2 SCR 
902 at p. 908 — (1971 Lab IC (N) 10) 
that each one of the 3 conditions in 
clauses (a) (b) & (c) is to be satisfied 
before it can be held that the right 
conferred by the principal clause does 
not accrue to the workman. In the pre- 
sent case there is no actual change of 
employers by reason of the transfer, 
nor do the 3 sub-clauses apply. There- 
fore, prima facie, the claim of the 
workman would be for compensation 
under Section 25FF, directed, not 
against the Conporation, but against 
the Company of which they were for- 
merly the employees. As a matter of 
fact the scheme itself shows that the 
employees of the Company who were 
mot taken over by the Corporation 
were to be paid by the Company all 
money due to them under the law. 
The scheme further shows that. the 
Company was to be put in possession 
of funds by the Government of India 
for satisfying liabilities to the workers. 


18. The effect of Section 25FF 
which is explained by this court in 
Anakapalle Co-operative Agricultural 
and Industrial Society Ltd. v. Work- 
men, 1963 Supp (1) SCR 730 = (AIR 
1963 SC 1489) is, so far as it is rele- 
vant, as follows: (i) the first part of 
the section postulates that on a trans- 
fer of the ownership or management 
of an undertaking, the employment of 
workmen engaged by the said under- 
taking comes to an end, and compensa- 
tion ismade payable because of such 
termination (p. 745); (ii) in all cases to 
which S. 25-FF applies, the only claim 
which the employees of the transferr- 
ed concern can legitimately make is a 
claim for compensation against their 
employers. No claim can be made 
against the transferee of the said con- 
cern. (p. 746); (iii) By the present Sec- 
tion 25-FF the Legislature has made 
it clear that if industrial undertakings 


'ployees of the company who were not 
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are transferred, the employees of such 
transferred undertakings should be en- 
titled to compensation, unless, of 
course, the continuity in their service 
or employment is not disturbed and 
that can happen if the transfer satis- 
fies the three requirements of the pro- 
viso. (p. 746) and (iv) Since Sec. 25FF 
provides for payment of benefit on the 
basis that the services of the employees 
stand terminated, neither fair play nor 
social justice would justify the claim 
of the employees that they ought to 
be re-employed by the transferee 
(p. 748). That being the position in law 
under Section 25FF, the former em- 


absorbed by the Corporation can hard- 
ly make out a claim against the trans- 
feree Corporation either for compen- 
sation on termination of their service 
following the transfer or for re-em- 
ployment. The claim at any rate of the 
employees in List Il as against the 
Corporation under Section 25 FF wa 
clearly misconceived. 





19. Mr. Ray, appearing for the 
respondent Union, however, contended 
that whatever may be the position of 
the workers mentioned in List Ii, the 
case of the workers in List I stood on 
a different footing because these wor- 
kers were parties to a settlement dated 
25-8-1965 between the Company and 
its workers and under Section 18 (3) 
(c) the settlement was binding not 
only on the Company but also its suc- 
cessor or assign — the present Cor- 
poration. Under that settlement, it was 
contended, the employees in List I 
were entitled to continue in  uninter- 

service, without retrenchment, 
till at least December 31, 1969 and this 


_stipulation, it was claimed, was bind- 


ing on the Corporation which became 
the successor of the Company from 
the date of the transfer of the Under- 
taking, that is to say, May 3,” 1967. 
The further contention was that the 
Corporation’s refusal to continue the 
employees in service as the Corpora- 
tion’s emiployees from that date was 
wrongful and hence it must be held, 
in law, that the employees continued 
in the service of the transferee Cor- 
poration and on that basis the Labour 
Court could compute the benefit 
u/s 33C (2). 


20. The several problems raised] 
by the above contentions involve in 


1612 S. C. [Prs. 20-22] C. L W. T. Corpn. v. Workmen (Palekar J.) 


cffect a major industrial dispute, an 
jinvestigation into which is quite outside 
the scope of Section 33C (2). Only on a 
detailed investigation would it be 
possible to determine whether the 
workmen had any right to a benefit 


and, if so, the Corporation was 
liable to satisfy the same. The 
other question which would be 


‘necessary to decide is whether the 
Corporation wasasuccessor of the de- 
funct Company. As pointed out in 
Anakapalla Co-operative case, 1963 
Supp (1) SCR 730 = (AIR 1963 SC 
1489) already referred to, the question 
whether’ a transferee of an undertaking 
is a successor or not involves considera- 
tion of several factors as set out at 
pages 737 to 738 of the report. Such 
an investigation would clearly be quite 
outside the speedy individual remedy 





., Jogntemplated by Section 33C (2) As- 
W suming further that on such investiga- 
-Wüon, the court comes to the conclu- 


"^ sion that the Corporation is a succes- 


w Sor, that again will not settle the mat- 


ter because, as pointed out in that 
case, in view of Section 25 FF the 
transferee even as a successor would 
be liable neither to pay compensation 
tonorto re-employ the workmen whose 
employment stood automatically  ter- 
:' minated om the transfer. Where by 
. operation of the law viz. Section 25 FF 
ihe employment of workmen stands 
terminated, it may be difficult to sus- 
tain it on the basis of a term in a set- 
tlement prohibiting retrenchment, 
"though statutorily binding on the tna- 
nsferee as a successor. It is perfectly 
‘arguable that such an argument would 
not have been available even against 
the transferor of the undertaking in 
view of Section 25 FF. In any event, 
the question is not one which the 
Labour Court could be expected to 
deal with in a proceeding u/s 33C (2) 
the principal business whereunder is 
just A putation of a benefit demons- 
trably existing. In short, the problems 
maised are appropriate for determina- 
tion in an Industrial Dispute on a re- 
ference u/s 10 of the Act- and cannot 
be regarded as merely ‘incidental’ to 
the computation u/s 33C (2). 


. 21. Tf the above disputes were 
referred to an Industrial Tribunal u/s 
10, the Tribunal would necessarily go 
into a detailed investigation of the 
alleged right of the employees to be 


A. I. R. 


continued in service by the Corpora- 
tion. After such investigation the Tri- 
bunal may have held they had no such 
right. Or it may have come to the con- 
clusion that the Corporation had 
wrongfully refused to absorb the em- 
ployees, in which case the Tribunal 
could have given relief in several 
forms depending on the facts and cir- . 
cumstances of each case. It could direct 

re-employment by the Corporation 

with or without continuity of service. 

It could order re-employment from 

any particular dete found just and 

fair, or it could direct payment of 

wages fully or partially Now, none 

of these things can be done by the 

Labour Court u/s 33C (2). All it can 

do is to compute the benefit if there 

was already an adjudication in favour 

of the workmen as against the  Cor- 

poration or the said.benefit was other- 

wise provided for as payable by the 

Corporation. A moments reflection 

will show that it would be impossible 

for the Labour Court to compute any 

benefit unless the Court, after consi- 

dering all the matters which an Indus- 

trial Tribunal has to consider, ultima- 

tely decides upon one or the other of - 
the several alternative reliefs which 

the Industrial Tribunal alone has a > 
right to determine. By saying that the 
Labour Court would ` determine the 
alternative reliefs as ‘incidental’ to 
computation, one cannot conceal the 
fact that it is actually exercising the 
function of an Industrial Tribunal. The 
investigation is not ‘incidental’ to 
computation, but the computation it- 
self is consequential upon the main 
finding as to the nature of relief the 
workmen are entitled to in an indus- 
trial dispute. The situation is the same 
as when a workman who is dischanged 
wants relief, as shown in (1964) 3 SCR 
140 = (AIR 1964 SC 743) already re- 
ferred to. The discharged workmen 
can, obtain relief by way of Sec. 10 
only and not by an application to the 
Labour Court u/s 33C (2) claiming 
computation of the benefit on the basis 
that the discharge being unlawful, his 
services must be deemed to be con- 
tinuous and uninterrupted. 


22. We are, therefore, unable 
to agree with the High Court's view 
that the Labour Court had jurisdiction 
to deal with the questions referred to 
it u/s 33C (2). The appeal must, there- 
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order as to costs. 
Appeal allowed. 
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Dhan Singh  Ramkrishna  Chau- 
dhuri and others, Appellants v. Lax- 
minarayan Ramkishan and another, 
Respondents. 


Civil Appeal No. 697 of 1971, D/- 
16-4-1974. 

Index Note: — (A) Bombay  Te- 
nancy and Agricultural Lands Act (67 
of 1948), S. 25 (2) (as it stood before 
1956) — "Xf he has failed for any 3 
years to pay rent within the period 
specified in S. 14" — Interpretation— 
Application for eviction at a time 
. when rent due did not exceed 2 years' 
rent — S. 25 (2) whether applies. 

Brief Note: — (A) The tenant 
must be said to have failed for any 
3years to pay rent within the mean- 
ing of S. 25 (2), even"when as a result 
of pert payments made by him, total 
amount of arrears do not exceed rent 
equivalent to two years. (Para 32) 

From a plain reading of sub-sec- 
tion (2) of S. 25, it is manifest that the 
failures or the defaults in payment 
for any three years, envisaged by it 
may be either with regard to the 
amount of rent or the period specified 
for payment, or both. Failure and de- 
fault are synonymous terms. There- 
fore, a partial default or failure ‘to 
pay the whole of the rent due for the 
year will also be a failure within the 
meaning of this sub-section, more so, 
if these part payments had been made 
beyond the specified period. If the te- 
nant makes only part payments of rent 
for any three years, he would be a 
persistent defaulter even if the aggre- 
gate of the amount in anrears does nob 
exceed the total rent of two years, 
for the purpose of the sub-section. 
AIR 1962 SC 753 Rel. on. AIR 1968 
SC 461 Expl & Disting. Judgment of 


Bombay High Court D/- 10-8-1970, 
Affirmed. (Paras 24, 31) 
Cases Referred: Chronological Paras 


AIR 1968 SC 461 = (1968) 1 SCR 
541, Vithal Basudeo v. Maruti 
Rama 14 
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Dhan Singh v. Laxminarayan (Sarkaria J.) 
fore, be allowed. But there shall be no AIR 1962 SC 753 = 


[Prs. 1-3] S.-C. 1613 


(1962) Supp 1 
SCR 739, Raja Ram v. Aba 'u 
Maruti 2 
The Judgment of the Court Was 
delivered by “* 


SARKARIA, J:— This appeal is 
directed against the judgment and 
order, dated the 10th August, 1970, of 
the High Court of Judicature at Bom- 
bay. : 

2. Appellants are heirs of one 
Ramkrishna Khandu Chaudhari who 
was a protected tenant of the suit 
lands belonging to Respondent No. 1. 
The landlord made an application 
against the tenant in the Court of Ex- 
tra Aval Karkum for possession of the . 
suit lands under S. 29 read with Sec- 
tions 14 and 25 (2) of the Bombay Te- 
nancy and Agricultural Lands Act, 
1948 (hereinafter called the Act) ui 
the ground that the tenant had com- 
mitted defaults in payment of the 


rents for the years 1953-54, 1954-55 a 
The Aval Karkun who ~~ 


and 1955-56. 
tried the application, found that the 
annual rent of the lands payable by 
the tenant was Rs. 685/-, and that, in 
all, the tenant had paid Rs. 1045/12/- 
towards the rent of these three years. 
He held that the appellants were not 
wilful defaulters and granted them 
under. S. 25 (1) three months’ time to 
pay the arrears of rent. He however 
refused to pass any order for payment 
of the subsequent rent. The tenant did 
not appeal against this order. But the 
landlord preferred an appeal to the 
District Deputy Collector, Jalgaon 
who on September 30, 1961 allowed 
the appeal set aside the order of the 
Aval Karkun and remanded the case 
for finding out the exact amount of 
the arrears up to the date of the order 
and decreeing the claim accordingly. 
The landlord preferred a Revision to 
the Maharashtra Revenue Tbunal 
which allowed the same by its order, 
dated September 4, 1962, and reman- 
ded the case to be examined in the 
light of the law laid down by this 
Court in Raja Ram v. Aba Maruti, 
(1962) Supp 1 SCR 739 = (AIR 1962 
SC 753) and in some High Court judg- 
ments. It further directed that the 
Districh Deputy Collector might allow 
the parties to lead additional  evi- 
dence, if he thought it necessary. 


3. On remand, the Deputy Col- 
lector allowed the parties to lead evi- 
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dence and redecided the case. He held 
that the rent fixed was Rs. 500/- per 
year, and that only one default, and 


. not three defaults, had been proved 


and consequently, the lamd-lord was 
not entitled to the possession of the 


suit lands. He remitted the ease to the ` 


Extra Aval Karkun ` for passing 
an order under Section 25 (1) of 
the Act. The landlord again went in 
revision before the Tribunal against 
this order, dated April 23, 1964. The 
Tribunal held that the Deputy Collec- 


tor had no jurisdiction to reopen the 


issue relating to the amount of agreed 
rent between the parties. It also exa- 
mined the law laid down by this Court 
in Raja Ram Mahadev’s case (supra). 


- It set aside the order of the Deputy 


4 


Collector amd directed delivery of pos- 
session of the suit lands to the land- 


| lórd. 


4. For impugning this order, 
dated April 13, 1967, of the Tribunal, 
the tenants moved the High Court by 


~a writ petition under Article 227 of 


the Constitution. The writ petition 
came up for hearing before a learned 
single Judge of the High Court, who 
by his order, dated November 14, 1969, 
referred this question to ‘the Division 
Bench: “Can the tenant be said not to 
have failed for any three years to pay 
rent within the meaning of Sec, 25 (2) 
of the Bombay Tenancy Act, when as 
a result of part payments made by 

im, total amount of arrears do not 
exceed nent equivalent to two years". 


5. The Division Bench decided 
this question against the tenants and 
dismissed their writ petition. The High 
Court granted a certificate under Arti- 
cle 133 (1) (b) of the Constitution that 
the case was fit for appeal to this 
Court. 


6.. This case is admittedly 
governed by the Act as it stood before 
the amendment of August 1, 1956. The 
material provisions of the Act relevant 
for decision of this appeal may now be 
Set out. 


1. The Preamble inter alia sta- 
tes that the Act is enacted for the pur- 
ipose of improving the economie and 
social conditions of peasants. Section 2 
(15) defines ‘reasonable rent’ to mean 
the rent determined under S. 12. 


8. Sub-seation (1) of S. 6 lays 
down that notwithstanding any agree- 


ment, usage, decree or order: “OF a 
Court or any law, the marinu rent 
payable by a tenent for. the" lease of 
any land, in the case of an irrigated 
land, shall not exceed 1/4th and in 
the caseof any other land exceed 1/3 of 
the crop of such land or its value. Sub- 
section (2) thereof enables. the State 
Government to fix by notification in the 
official gazette a lower rate of the 
maximum rent payable by the tenants. 
Such a notification was issued in this 
case. 

9. Section 7 defines ‘rent’ 
mean: i 

“The rent payable by a tenant 
shall subject to the maximum rate fix- 
ed under Section 6, be the rent agreed 
upon between such tenant and his land- 
lord or in the absence of amy such 
agreement, the nent payable according 
to the usage of the locality or if there 
is no such agreement or usage, or 
where there is a dispute as regards the 
reasonableness of the rent payable 
according to such agreement or usage, 
the reasonable rent." 

10. Section 14, in so far it is 
material for our purpose, reads: 

"14 (1) Notwithstanding any agree- 
ment, usage, decree or order of a 
Court of law, the tenancy of any land 
held by a tenant shall not be termi- 
nated unless such tenant-- 

(a) (i) has failed to pay in any 
year within fifteen days from the day 
fixed for the payment of the last in- 
stalment of land revenue in accordance 
with the rules made under the Bom- 
bay Land Revenue Code, 1879, for 
that year, the rent of such land for 
that year, or......" 

11. The crucial provisions, the 
interpretation of which is involved, 
are in S. 25 which runs: 

"(1) Where any tenancy of any 
land held by any tenant is terminated 
for non-payment of rent and the land- 
lord files any proceedings to eject the 
tenant, the Mamlatdar shall call upon 
the tenant to tender to the landlord 
the rent in arrears together with the 
cost of the proceeding, within fifteen 
days from the date of order, and if the 
benant complies with such order, the 
Miamlatdar shall in lieu of making an 
order for ejectment, pass an order 
directing that the tenancy had not 
been terminated and thereupon the te- ' 
nant shall hold the land as if the te- 
nancy had not been terminated. RES . 


to 
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"Gy ‘Nothing in this section shall 
dian ^to- amy tenant whose tenancy is 


terminated ‘for non-payment of rent if. 


he has failed for any three years to 
pay rent within the period specified in 
section 14." 


12. Section 26 lays down that 
in the absence of an express intima- 
iion in writing to the contrary by a 
tenant, every payment made by a te- 
nant to the landlord shall be presum- 
ed to be a payment on account of rent 
due by such tenant for the year in 
which the payment is made. 

13. Mr. Bhandare, learned 
Counsel for the appellants has  can- 
vassed the following points: 

(i) that there was no failure to 
pay rent by the tenant as the agreed 
rent had not been established and the 
tenant has been paying the rent every 
year at the rate of Rs. 500/- which, ac- 
cording to him, was the agreed rent; 

(ii) Section 25 (2) is attracted only 
if the amount of anrears exceeds the 
aggregate of two year's rent. Tihis is 
not the case here. 

14. Reliance has been placed 
on this Court's decision in Vithal Vasu- 
deo v. Maruti Rama, (1968) 1 SCR 541 
= (AIR 1968 SC 461) wherein the 
earlier decision of this Court in Raja 
Ram Mahadev's case (supra) was dis- 
tinguished. 

15. The first question to be 
considered is: Did the Court of: Extra 
Aval Karkun determine the agreed 
rent payable by the tenant within the 
meaning of S. 7 of the Act? 


16. An analysis of the defini- 
tion of Section 7 would show that the 
rent payable by a tenant (subject to 
the maximum rate fixed under Sec- 
tion 6) is (a) the rent agreed upon be- 
tween such tenant and landlord or (b) 
in the absence of any agreement, the 
rent according to usage of the locality 
or (c) where there is dispute as regards 
the reasonableness of the rent payable 
according to such agreement or usage, 
the reasonable rent. 

17. The case before us fell 
under Clause (a). The landlord alleged 
that the agreed rent was Rs. 850/-. 
Since the rent fixed under the Gov- 
ernment Notification was less than the 
agreed rent, the landlord actually 
claimed an amount as rent calculated 
on the basis of the lower rate ie. 
Rs. 685/5/- per annum. However, the 


$ Dhan Singh v. Laxminarayan (Sarkaria J.) [Prs. 11-21] S. C. 1615 


tenant contended that the agreed rent 
was Rs. 500/- per annum. The Extra 
Aval Karkun reduced this point of 
controversy into an issue to this effect: 

"No, 4. What was the rent fixed 
between the parties in respect of the 
suit lan 

18. “a answered this point, as 
"Rs. 685/5/-.” 

18A. His reasoning im arriving 
at this finding was that "in the ab- 
sence of any written document or suf- 
ficient oral evidence, the mere state- 
ments (of the parties) cannot be relied 
upon. It will have therefore to be 
presumed that the rent of the suit 
lands was fixed according to Govern- 
ment Notification No. 3490/49 dated 
September 1, 1952 as five times the 
assessment” 

19. It is to be noted that the 
suit land was assessed to Rs. 137/1/- 
and five times ofthat assessment works 
outto Rs. 685/5/-. Though the language 
employed by the Aval Karkun with 
regard to the reliability and suffüciency 
of the statement of the landlord 
was inapt and unhappy, yet there is 
no doubt that in substance, he accept- 
ed the landlord's stand that the agreed 
rent which was Rs. 850/- would be 
presumed tohave been scaled down by 
the parties to Rs. 685/5/- in accordance 
with the Government Notification. 
The fact remains that he found that 
the rent fixed between the parties, 
was Rs. 685/5/-. 


20. It is important to bear in 
mind that the tenant did not appeal 
against this determination whereby 
the Aval Karkun had rejected his con- 
tention regarding the rent being 
Rs. 500/-. This determination there- 
fore, that the agreed rent as scaled 
down, was Hs. 685/5/- had become 
in: so far as the tenant was concern- 
e 


21. The landlord felt aggrieved 
against that part of the order by which 
the Aval Karkun had granted relief to 
the tenant against forfeiture. He there- 
fore, carried an appeal against the 
order of the Karkun to the District 
Deputy Collector. The Deputy Col- 
lector, who was the final tribunal of 
fact, in his order dated September 30, 
1961, noted “that the rent of the suit 
land was fixed at Rs. 850/-, as could 
be seen from the entry of V.F. VII- 
XH of S. No. 12 of Bhokani village", 





' 7 "But in view. of the: fact that under the 


‘ Government Notification of September ` 


1, 1952, the maximum rent chargeable 


in respect of the land in dispute could. 


not exceed Hs. 685.31, he upheld tlie 
carryihg over and adjustment of a 
part of the rent paid for the year 1952- 
93, in excess of the maximum notified 
rate, allowed by the. Aval Karkun, 
towards the rent for the year 1953-54. 
It is noteworthy that the contractual 
rent for the years 1950-51 and 1951-52 
was Rs. 850/- per annum. The tenant 
had defaulted to pay the rent of those 
years. The landlord instituted pro- 
ceedings for the  tenant's eviction. 
Those proceedings ended in a compro- 
.mise on February 24, 1952, according 
' to which, the tenant was to pay the 
arrears at the rate of Rs.  850/- per 
year within’ a stipulated time failing 
which the landlord could enforce for- 
feiture counting the previous defaults 
for 1950-51 and 1951-52. The tenant 
paid Rs. 1700/- towards the two years 
rent at the agreed rate, but beyond 
' the stipulated time. Before the Deputy 
Collector, the landlord contended that 
the previous defaults should also be 
taken into account so that the tenant 
was not entitled to any relief against 
forfeiture. The Collector did not ac- 
cept this contention for the reason that 
"there has been a compromise between 
the parties and so the force of wilful- 
ness of default does not remain". The 
Deputy Collector decreed the land- 
lord’s claim to rent presumably at the 
rate of Rs. 685/3/- per, annum, but 
somewhat inconsistently remanded the 
case to the Karkun for calculating the 
exact amount of arrears upto the date 
of the order". 


22. ‘The tenant did not chal- 
Jenge this order by way of revision or 
otherwise. It is therefore too late in 
the day for the appellants to urge that 
the agreed rent for the years in ques- 
tion was not Rs. 685/-3/- but Rs. 500/- 
per annum Rs. 685/3/- per annum be- 
ing the rent payable, there could be no 
manner of doubt that the tenant had 
defaulted for the three years in ques- 
tion in payment of that rent in two 
ways. Firstly, he did not pay the full 
rent due for any particular year; he 
made only part-payments. Secondly, 
he did not pay within the period spe- 
cified according to Section 14. As ad- 
mitted before us, the rent was  pay- 
able by the 25th February of the year 


p-n 
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. for which it was due. Im 1953-54, he. 
-Paid- Rs. 350/-, but credit was given to 
.him later by the. authorities for Rupees. 
164/11/- by adjusting that amount out 


of Hs.'850/- which-he? had paid as 


'agreed rent for' the year 1952-53. Thus 


he paid Rs. 514/11/+.only and Rupees 
170/10/- remained outstanding for the 
year 1953-54. He paid nothing for the 
year 1954-55. His claim that he had 
paid Rs. 500/- in that year was found 
to be false. He made a part payment of 
Rs. 394/3/- only towards the rent for 
the year 1955-56, on February 29, 1956 
ie. after the expiry of the period indi- 
cated in S. 14. In this defaulting man- 
ner, the total amount paid by the te- 
nant for these three years was Rupees 
1045/12/- and the total balance of rent 


-in arrears due from him, was Rupees 


1010/3/- made up as below: 


Arrears for the year 1958-54 Bs. 170-10-0 
do, 1054-55  ... Rs, 685. 5.0 

do.’ 1955-56 |... Rs, 154- 4.0 

Bs. 1010-8-0 





23. The question that fell for 
decision was: Whether on the above 
facts, the tenant could be held to have 
failed within the contemplation of sub- 
Section (2) of S. 25, as it stood before 
1956, ‘for any three years to pay rent 
within the period specified in S. 14". 
If the answer to this question was in 
the affirmative, then the Aval Kar- 
kun/Mamlatdar would have no discre- 
tion to grant the tenant time to pay 
up the arrears and thus afford relief 
against forfeiture. 


From a plain reading of sub-sec- 
tion (2) of Section 25, it is manifest 
that the failures or the defaults in 
payment for any three years, envisa- 
ged by it may be either with regard 
to the amount of rent or the period 
Specified for payment, or both. Failure 
and default are synonymous terms. 
‘Failure’ in the dictionary sense, 
means ‘a falling short’, ‘a deficiency’ 
or ‘lack’, Default means omission of 
that which a man ought to do. There- 
fore a partial default or failure to pay 
the whole of the rent due for the year 
will also be a failure within the mean- 
ing of this sub-section, more so, if 
these part payments had been made 
beyond the specified period. If the te- 
nant makes only part payments of rent 
for any three years, he would be a 
persistent defaulter even if the ag- 
gregate of the amount in arrears does 


1974... 


"not. teed: the: -Ébfal rent, of: two: years 
for the purpose -of thé sub-section, , 
25. The> languagé- ‘of 
‘tion (2) is ‘unambig . cléar and un- 
equivocal. It is^nof stisceptible of two ' 
interpretations. There is . therefore. 
no scope — eyen. with the aid. of any 
rule of beneficent . interpretation — 
for construing this : sub-section in a 
manner contrary to ‘its plain ordinary; 
meaning. Moreover, the point is cover- 
ed by the decision of this Court in 
Raja Ram’s case (supra) and. we are 
bound by the same. 


26. In Raja Ram's case (supra) 
the. tenants were in default in paying 
rent for three years and due notices 
had been served by the landlords ter- 
minating the tenancies.: They applied 


to Mamlatdar under Section 29 of the 


Act for possession of the lands. The 
Mamlatdar. refused to make an order 
for possession on the ground that the 


tenants were entitled to relief against: 


forfeiture on equitable principles. In 


the fourth appeal before the Court, in ` 


respect of the default in the first year, 
the ténant had been granted relief 
against forfeiture under Section 25 (1) 
of the Act. The tenant contended that 
the default in the first year-had mer- 
ged in the order under Section 25 (1) 
and could not be relied upon for hold- 
ing that he had defaulted for three 
years. It was held by this Court that 
the landlords were entitled to orders 
for possession because upon default in 
payment of rent for three years a sta- 
tutory right accrued to the landlords 
under Section 25 (2) to- terminate the 
tenancy and to obtain possession. There 
was no provision in the Act for grant- 
ing relief against forfeiture in such a 
case: the provision in Section 29 (3) 
that the Mamlatdar “shall pass. such 
orders as he deems fit" did not give 
him such a power. The Act merely 
empowered him to grant relief where 
the tenant was not in arrears for more: 
than two years. No relief against for- 
feiture could be granted to a tenant 
who fails to pay rent for ~ any ‘three 
years within the period specified in 
"Section 14, either on equitable grounds 
or under Section 114 of the Transfer 
‘of Property Act. 

27. | This decision does not sup- 
port the appellants’ contention that in 
order that sub-section (2) of. Sec. 25 
nay be attracted the total amount of 
arrears must exceed the aggregate rent 
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torisiderüfion in computing 


arrears in this. case 


" phán: Singh: V; Laxgninargyan (Sarkaria J}. Pss. 24-28]. S. eL Yer: M 


of. ‘two years. Rather th e; finding that gu 


. in- the, "fourth Appeal" . tlie *detault in. 
sub-sec- . 


the.first year' could also be takén into: 

of -three 
years in spite of the tenant having been 
felieved against forfeiture. for’ that 


year, and that the order .granting .the 


Telief did not wipe out the default. 
gives an indication to the contrary. 


28. Vithal’s case (supra) does 
not advance the appellants’ case. It 
does not lay down a principle in con- 
flict with the ratio of Raja Ram’s case 
(supra). In Vithal’s case the rent was - 
payable by the 20th March every year. 
The .rent for the years 1951-52 
1952-53, 1953-54 and 1954-55 was, paid 


by the tenant and accepted by the > 


landlord though it was not paid on due" 
dates. Thus, on the date on which the 
landlord filed the application under 
Section 29 of the Act for eviction of 
the tenant on the ground that the rent 
had not:been paid for the aforesaid 
years by the due dates,.no arrears of 
rent were outstanding against the te- 
nant. Dismissing the landlord's appeal ` 
which he had filed by special leave, 
this Court speaking through Shelat J., 
construed S. 25 of the Act thus: 

'  "Sub-section (1) thus pre-supposes 
that there are arrears at the date of 
the application which the Mamlatdar 


‘ean direct the tenant to pay and that 


on such arrears being paid the Mam- 
latdar has to order notwithstanding 
the termination of the tenancy by the 
landlord that such tenancy had not 
been terminated and no order of evi- 
ction can be passed against such te- - 
nant. Sub-section (2) on the other hand 
deals with a. case where there is per- 
sistent default by the tenant for three 
years and provides that to such a case 
the provisions of sub-s. (1) would not 
apply. The Mamlatdar in such a case 
has not the power to order payment 
of arrears as he would do under sub- 
section (1) and on payment of such 
arrears to direct as he would do. finder 
sub-section (1) that the tenancy shall 
be treated as not having been termi- 
nated. Sub-section (2) .therefore also: 
pre-supposes (i) that the tenant has 
made defaults for more than two years. 
and (ii) that the tenant was in arrears 
at the date of the application which `. 
the Mamlatdar ` 
cannot order the tenant to Dav. up. ` 
Sub-section (2) is in contra-distinction 
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of sub-section (1) that.is to say where- 
as in the case of less than 3 defaults 
the Mamlatdar can call upon the te- 
nant to pay the arrears and can on 
payment of such arrears direct that 
the tenancy was not terminated, he 
cannot do so under sub-section (2) 
where there are more than two de- 
faults and direct that the tenancy had 
not been terminated. If this was not 
the correct construction of  sub-sec- 
tion (2) and if the appellants’ construc- 
tion were to be accepted it would lead 
to a very astonishing result, viz., that 
even where the tenant has paid up 
all the arrears and the landlord , has 
accepted them, he would still have the 
right to evict the tenant, though his 
reason for tenminating the tenancy 
and his cause of action for an action 
for eviction have disappeared by his 
acceptance of the arrears due to him.” 
(emphasis added). 

29. . It will be seen that in 
Vithal’s case this Court was dealing 
with am entirely different situation. 
No arrears were in existence or sub- 
sisting on the date of the landlord’s 
application, whereas in the present 
case, a sum to the tune of Rs. 1010/3/- 


being the total of short payments for ` 


' the three years in question, was still 
' outstanding against the tenant. In fact. 
if the tenant offers and the landlord 
accepts the full amount of rent in ar- 
rears, the cause of action for ejectment 
on the ground of non-payment of rent 
disappears. The acceptance of rent 
may amount to waiver of, the land- 
lord’s right to evict. By no stretch of 
imagination the decision in Vithal’s 
case can be understood as laying down 
that if the amount of rent due from 
the tenant at the date of the landlord's 
application for eviction does not ex- 
ceed the total of two years’ rent, sub- 
sec. (2) of Section 25 cannot apply. 
"Arrears" mean money unpaid at the 
due time; as rent behind (see Earl 
Jowitt's Dictionary of English -Law). 


30. ^ Sub-section.(2) of S. 25 

lays down in clearest peremptory 
' terms that if the.tenant fails to pay 
the rent for any three years within 
the period specified in Section 14, the 
authority concerned will be left with 
no discretion under sub-section (1) to 
allow the tenant to pay up the arrears, 
and on such payment to direct that 
the tenancy had not been terminited. 


The words "the tenant has made de-- 


Bishan Sarup v. Union of India 


.to pay rent equivalent to more than|' 
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faults for more than two years” and 
"arrears" in the underlined portion of 
the  above-quoted passage convey 
nothing more or different from what 
is explicit in the words "if he has 


: failed for any three years to pay rent 


within the period. specified in S. 14” 
occurring in sub-section (2) of S. 25. 
All that was intended to emphasise was. 
that even if the tenant defaults in 
payment of rent for any three years, 
but the arrears relatable to these de- 
faults are cleared as a result of the 
tender of full amount due by the te- 
nant and its acceptance by the land- 
lord, this sub-section (2) will not come 
into operation and the landlord's ap- 


` plication for eviction, when no arrears. 


are outstanding would not be  main- 
tainable. . : i : 

31. It will bear repetition that}: 
“failure to pay rent for ‘ 
years” is not the same thing as failure} 


two years rent. Even if the tenant| 
fails to pay part of the rent due in| 
any year within the period specified, f 
in Section 14, he defaults to pay rent 
for that year. Such partial defaults| 
are also defaults within the contempla-} 
tion of sub-section (2) of Section 25. 
Any other construction would lead to 
strange results, and even a persistent- 
ly defaulting tenant would be able to — 
stave off eviction by paying only a part 
of the rent due every year so that the 

id arrears remain, in the aggre- 
gate, less ‘than the total rent of two 
years. 

32. In the light of the above} 
discussion, we negative the contentions 
canvassed on behalf of the appellants. 
uphold the decision of the High Court 
and dismiss this eppeal In the circum- 
stances of the case, we leave the par-' 
ties to bear their own costs. 

Aippeal dismissed. 
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Singh, Petitioner v. Union of India 
&nd others, Respondents. 

Civil Appeals Nos. 2060 of 1971, 
67, 139 and 393 of 1972, and Writ 
Petn. No. 287 of 1973, D/- 16-4-1974. 
: Index Note: — Constitution of 
India, Arts. 16, 309 Proviso — New 


Rule of 1973 regarding recruitment of: 


Income Tax Officers held valid. (X- 
Ref: (1) Constitution of India, Art. 309 
Proviso. (2) Income Tax Officers, 
(Class I) Service Regulation of: Senio- 
rity Rules 1973).. 

Brief Note: — Recruitment to 
Service by direct recruitment and by 
promotion-Rule relating to appoint- 
ment of First Class Income-tax  Offi- 
cers—I.T O.s. 
tion of Seniority, Rules 1973 —- Al- 
lotment of offices between direct re- 
cruits and promotees from II class 
IT.Os. on 50/50 basis ‘in accordance 
with a roster — Under previous rule 
direct recruits were given 66-2/3% of 
the jobs while promotees were given 
33-1/3% with weightage of 2 and 3 
years — Validity of new rule ques- 
tioned both by promotees and direct 
fecruits — On consideration of all as- 
pects Rule held valid. AIR 1967 SC 
52. AIR 1967 SC 1889 and AIR 1972 
S.C. 252 Distinguished. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1972 SC 252 =, 1972 Lab IC 

155, S. M. Pandit v. State of. 
Gujarat 14 
AIR 1967 SC 52 = (1966) 3 SCR 
600, Mervyn Coutinho v. Col- 
lector of Customs, Bombay | 14 
AIR 1967 SC 1427 = (1967) 2 
SCR 703, S. G. Jaisinghani v. 


Union of India 1, 10 
AIR 1967 SC 1889 = (1968) 1 

SCR 185, Roshanlal v. Union 

of India . i 14 


The Judgment of the Court was 
' delivered by 

PALEKAR, J:— The above ap- 
peals were disposed of by this Court 
on 16-8-1972.* The. Court set aside 
the seniority list prepared by the De- 
partment on 15-7-1968 and gave direc- 
tions as to how the same was to be 
prepared. The principal point which 
was decided in these appeals related 
£o the validity of the quota rule and 
the seniority rule in their operation 
- after 15-1-1959. This court held that 


"Reported in AIR 1972 SC 2627. 
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necessary 
` Union Public Service 


Class I Service Regula- . just and fair seniority rule as between. - 


"prod S. C. 1619 
on Government's decision to promote 


‘a large number of Income-tax Offi- 


cers from class II to class I, the quota 
rule which gave 662/3% of the posts 


' to the direct recruits and 331/3% of 
~- the posts to the promotees collamsed 


and with the collapse of that quota 
rule, the seniority mule which gave 
weightage to the promotees of 2 to 3 
years also broke down. The court ob- 
served 
. "since the~ old seniority rule 
has ceased to operate by reason of the 
infringement of the quota rule it will 
be for the Government to devise, if 
in consultation with the 
ission, a 


the direct- recruits and the promotees 
for being given effect to from 16-1- 
1959. It follows, therefore, that the 
seniority list of 15-1-1968 will have 
to be set aside and the department 
will have to prépare a fresh seniority 
list in the light of the observations 
made in this judgment. Broadly speak- 
ing, the seniority -list from 1951 to 
15-1-1959 willbe preparedin accord- 
ance with the quota rule of 1951 r/w the 
seniority rule 1 (f) (iii). The seniority 
list from 16-1-1959 will be prepared 
in accordance with the rule to be 
freshly made by the Government in 
that behalf.” 

It was further directed as follows: 


“As already shown, these proceed- 
ings before us arise out of the man- 
damus issued by this Court in Jai- 


.Singhani's case, (1967-2 SCR 703 = 


AIR 1967 SC 1427). The seniority list 
was prepared by the Government in 


-pursuance of the mandamus. We have 


found that the seniority list is not cor- 
rect and will have to be prepared 
afresh in accordance with the directions 
and observations made in this’ judg- 
ment. The demand made by the offi- 
cers for the implementation of the 
mandamus is still unfulfilled and it 
can be achieved only after the Gov- 
ernment files a proper list of senio- 
rity. These proceedings, therefore, 
will have to be kept pending till such 
a-seniority lish is prepared and filed 
in Court. The respondents namely the 
Union of India, the Ministry of Fi- 
nance and the Central Board of Direct 
Taxes, are, therefore, directed to pre- 
pare a fresh seniority list and file it 
jn court. It will be appreciated that 
this dispute regarding seniority is 
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Pending before the court for several 
years and it was very essential that 
it should be resolved without further 
Gelay. We are, therefore, of the view 
that the respondents charged with the 
preparation of the fresh list shall pre- 
pare it and file it in court within six 
months from the date of this order. 
‘After the same is filed, liberty to ap- 
ply is given to the parties to the pro- 
ceedings.” 

2. Accordingly, on February 9, 
1973 the President under the proviso 
to Article 309 of the Constitution made 
rules called the Income Tax Officers 
(Class I) Service (Regulation of Senio- 
rity) Rules, 1973 to come into force 
from 16-1-1959. Rule 3 which is re- 


ferred to hereinafter as the new senio-- 


rity rule is as follows: | 

"8 Seniority of Officers — The 
seniority of the Income Tax Officers in 
the Class I Service shall be regulated 
as from the date of commencement of 
these rules in accordance with the pro- 
visions hereinafter contained namely: 

(i) the seniority. among the  pro- 
motees inter se shall be determined in 
the order of selection for such promo- 
tion and the officers promoted as a 
result of any earlier selection shall 
rank senior to those selected as a result 
of any subsequent selection; 

(i) the seniority among the direct 
recruits inter se shall be determined by 
the order of merit in which they are 
Selected for such appointment by the 
Union Public Service Commission and 
any person appointed as a result of an 
earlier selection shall rank senior to 
all other persons appointed as a result 
of any subsequent selection; and 

(iii) the relative seniority among 
the promotees and the direct recruits 
shall be in the ratio of 1:1 and the 
same shall be so determined and regu- 
lated in accordance with a roster main- 
tained for the purpose which shall 
oe the following sequence, name- 
y: 

(a) promotee;  . 

(b) direct recruit; 

(c) promotee; 

(d) direct recruit; and so on,’ 


2A.. Having framed the above 
rule to regulate the seniority of the 
officers, in supersession of any other 
rule which was in force for the time 
being, the department prepared the 
seniority list in accordance with the 
directions given in. the judgment and 
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filed it in court on February, 15, 1973. 
It is not disputed that the directions 
given in the judgment have been fol- 
lowed with regard to the fixation of 
seniority till 15-1-1959. It is also not 
disputed that if the new seniority rule 


-referred to above is a valid rule, then 


the rest of the seniority list which 
comes down to serial no. 1717 is also 
correct. The principal objection is to 
the validity of the new rule It is 
challenged not only as unjust and un- 
fair but also as violative of the pro- 
motees' fundamental right under Arti- 
cle 16 of the Constitution. 


3. It is necessary to recall that 
in the 1950's there were several years 
when the promotees were appointed 
to posts which were in excess of their 
quota. Though the appointments were 
irregular when made, they were re- 
gularised in later years when posts 
from their quota became available for 
them. But when this court held on 
16-8-1972 that the old quota Rule had 
collapsed on 16-1-1959 a new situation 
arose rendering further regularization 
impossible in the absence of any quota 
rule allocating the posts between the 
direct recruits and the promotees. 
Therefore, when the present seniority 
list was prepared, Government had on 
its hands 73 promotees who,. though 
appointed earlier between 1956-1958. 
had no quota posts for their absorp- 
tion. On 16-1-1959 the 73 promotees, 
who are described as ‘Spill overs’ on 
16-1-1959, as also subsequent promo- 
tees had to be absorbed in the service 
and this could only be done by a spe- 
cial rule framed in this behalf. i 


4. Since it was anticipated that 
there would be a spill-over like this, 
the department had been directed that 
these officers must be absorbed on a 
‘priority basis’. The Government, 
therefore, prepared a new seniority 
list not only as regards the Officers 
who were absorbed in the service be- 
fore 15-1-1959, but all officers, in- 
cluding these  spill-overs, appointed 
after 15-1-1959. The method adopted 
is simple enough. The seniority list 
from serial No. 1 to serial no. 485 re- 
lating to the period prior to 16-1-1959 
ie. to say, from 1951 onwards, has 
been prepared in accordance with the 
quota rule r/w the seniority rule which. 
prevailed till then. Serial Nos. 486 to 
1717 relate to officers who have to be 
accommodated from 16-1-1959 in ac- 
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cordance with the new seniority rule. 
Since under rule 3 (iii) the promotee 
must come first and then the direct 
recruit, serial no. 486 goes to a pro- 
motee and serial no.. 487 goes to a 
direct recruit and so on. All the pro- 
motees who come below serial no. 485 
are either outofthespill overs of 16-1- 
1959 or those who have been appoin- 
ted by promotion later. That is how 
the new seniority list is prepared. The 
Government had been directed to make 
'a.new rule. The seniority rule refer- 
red to isthenew rule Its wording is 
not happy. But by mentioning a ratio 
of I:1 and directing that the seniority 
should be in accordance with the ros- 
ter maintained in a particular sequence 
of promotees and direct recruits, the 
Government has  notionally allocated 
the posts bearing even serial numbers 
to the promotees and odd serial num- 
bers to the direct recruits. In other 
words, the new seniority rule not only 
permits the absorption of all promo- 
tees from 16-1-1959 into posts alloca- 
ted to them but also determines their 
seniority not only between themselves 
but also in relation to the direct re- 
oruits appointed from 1959. onwards. 


5. The contention on behalf of 
the 73 spill over promotees of 16-1- 
1959 is that since this court had direct- 
ed that they should be absorbed on a 
“priority basis", all of them should 
have been shown in the seniority list 
as having been appointed on 16-1-1959 
in a block and thereafter the direct 
' recruits for that year should have 
been shown. It is true that this Court 
had directed that these promotees 
should be absorbed on a “priority 
basis". That only meant that their 
position as seniors should not be pre- 
judiced by any possible claim by later 
promotees, on the ground, that being 
recruited outside the quota they had 
' higher rights than those 73 promotees 
who had no posts. It was not intend- 
ed that these 73 should not be govern- 
ed by any seniority rule. They were 
to be governed by a rule which cover- 
ed all those who came or were deem- 
ed to have come into the cadre after 
15-1-1959. 


6. It was iniy argued that 
at least 10 out of these 73 spill overs 
should håve been accommodated in 
the period prior to 16-1-1959 on the 
ground that this would have amoun- 


Bishan Sarup v. Union of India (Palekar J.) 


. the promotees who 


‘remained in existence 
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ted, in the language of the judgment, 
to a “slight deviation” from the quota 
rule. It is true that this. court had 
observed that the Government was en- 
titled between 1956 and 16th Janu- 
ary, 1959 to follow the quota rule as 
a rough guideline and that a slight 
deviation from the quota would not 
be material That observation, how- 
ever, applied to a situation when the 
Government deliberately made an ap- 
pointment.in a stray post intending it 
to be allocated to a promotee, in spite 
of its being not strictly consistant with 
the guideline of the quota rule. That 
is-not the position in the present case. 


Government went on making appoint- 


ments knowing that the promotees had 
no posts out of their quota-and it only 
hoped that it could regularize them 
when posts were available. Therefore, 
when the department was directed to 
prepare the seniority list from 1956 to 
January 15, 1959 in aecordance with 
the quota rule of 1951 r/w the senio- 
rity Rule 1 (f) (i) the Government 


‘could not possibly say that 10 promo- 


tees out of these 73 had been delibe- 
rately appointed by it to these posts_ 
intending the same to go to the pro-" 
motees in spite oftheir falling outside 
the quota. The 10 promotees besides 
the remaining 63 became spill overs. 
on 16-1-1959 as they could not be ab- 
sonbed in any quota posts available to 
them till 15-1-1959. 


T. It was next contended that 
as the quota rule expired on 16-1-1959 
comprised this 
spill over as also those who were pro- 
moted thereafter must be deemed to 
have been validly appointed in accord- 
ance with Rule 4 of the Income-Tax 
Officers (Class I) Grade II Service Re- 
cruitment Rules, 1945, and since there 
no seniority 
rule determining their seniority vis- 
a-vis the direct recruits, their natural 
seniority of earlier appointment can- 
not retrospectively be altered to their 


. detriment, and to do so would be vio- 


lative of Article 16 of the  Constitu- 
tion. That is the principal contention 
on behalf of the promotees in this case. 


8-9. It is necessary to clearly 
understand the implications of our 
decision in which we had held. that 
both the quota rule and the seniority 
rule had broken down on 16-1-1959. 
The cadre from the very beginning 
(1945) was cadre recruitment to which 


. ment. 
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was prescribed from two sources. The 
vacant posts were directed to be allot- 
‘ted to direct recruits and promotees in 
a particular ratio amd seniority’ was 
regulated inter se by rules framed 
later. Some principle of allocating 
posts and some principle of determin- 
ing relative seniority "were inevitable 
in the context of the constitution of 
the cadre, and Government did not 
amd could not have abandoned these 
principles in the matter of recruit- 
The quota rule allocated the 
posts between the two sources and the 
seniority rule regulated the seniority 
‘vis-a-vis the direct recruits and the 
promotees. Indeed there was nothing 
' special about it. In any service where 
recruitment is made from several so- 
vurces, there is bound to be some 
method of allocation of, posts between 
the several sources coupled with a rule 
to determine seniority amongst the 
candidates recruited from those sour- 
ces. In fact, a rule for regulating al- 
location of posts and to determine 


seniority amongst the officers is asine- . 


qua-non of every well-regulated ser- 
vice to which direct recruits and pro- 
7 motees are appointed. The Government 
was.fully aware of this binding nature 
of the principles in the matter of re- 
cruitment and, therefore, when it made 
promotee appointments -knowingly in 
excess of the quota available to the 
it calculated that these appointments 
were liable to be regularized in subse- 
quent years when quota vacancies 
were available to the promotees. That 
is why when promotee appointments 
were made from 1957 onwards, they 
were made on an officiating basis and 
every promotee was informed that the 
question as to how his seniority 
amongst the officers would ultimately 


be decided was still under considera- - 


tion. In the meantime, however, our 
decision, which held that both the 
quota rule and the seniority rule had 
, collapsed on 16-1-1959, left a void in 
which neither promotees nor direct 
recruits could identify any posts as 
having been allocated to them. The 73 
spill-overs had no allocated posts. We 
do not mean to say that there were no 
posts at all. The point is that these 73 
promotees had no allocated posts. 
Since, as already pointed out, the ser- 
vice was: constituted on the principle 
‘that vacancies have to be allocated be- 
tween the two sources and seniority 


lower in seniority to the 


.ready in the 
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fixed thereafter, the void created by . 
our decision had necessarily to be fill- 
ed right from 16-1-1959 by making a 
rule which not merely allocated posts . 
between the direct recruits and the 
promotees but also determined inter 
Se seniority. As a matter of fact this 
was envisaged - -by all parties to this 
litigation as is clear from the-follow- . 
ing.passage in para 25 of the Judg- 
ment: 

“Several suggestions were made 
with a: view to persuade us that some 
fair and just seniority rule may be 
evolved. One of them was that the 
quota rule may still hold the field and ~ 
that those who came in by promotion 
to the upgraded posts may be 
direct re- 
cruit who had finished his probation 
in that year. A second suggestion was 
the one put forward by the Govern- _ 
ment in the letter dated 17-2- 1960 to 
the Union Public: Service Commission 
wherein a package deal was suggested. 
The seniority rule, as it stood was to 
£o and in its place the seniority rule 
Should be that promoted officers in 
any calendar year should be senior to 
the direct recruits appointed that year , 
only. Having made that concession in 
favour of the direct recruits in res- 
ponse to their demand, it was sugges- - 
ted that the quota of departmental pro- 
motees should be raised from 33 1/3% 
to 50%. Im other words, here was a 
package deal whereby every year the 
appointments should be divided equal- 
ly between direct recruits and pro- 
motees and the promotees being al- 
department should be 
given seniority over the new direct 
recruits.” 

Although the parties. had made these 
suggestions, this court declined to ac- 
cept the responsibility and observed: 


“We do not think that we shall 
be justified in expressing our opinion 
as to how inter se seniority is to be 
fixed after 15-1-1959. Since the old 
seniority rule has ceased to operate 
‘by reason of the-infringement of the 
quota rule it will be for the Govern- 
ment to devise, if necessary in .con-. 
sultation with the. Union Public Ser- 
vice Commission, a just and fair senio- 
rity rule as between the direct recruits 
and the promotees for being .: given 
effect to from 16-1-1959.” ; 

The new seniority rule is the direct 
outcome of not only our judgment but 
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- also of the very principles on. which 
the service had been constituted. The 


new seniority rule, therefore, was a- 


. Substitute rule very necessary from 


the point of view of the constitution 


of the service for maintaining its 
Continuity as a well regulated cadre. 


When the old quota rule and the senio- 


rity rule broke down ' on 16-1-1959, 
their place was taken by the new rule 
which while regulating seniority. be- 
tween the promotees and the direct 
recruits also notionally allocated alter- 
nate posts in accordance with the’ ros- 
ter. 


10. 
motees is that their appointments, 
having been liberated from the limi- 
tation of the quota rule, must be re- 
garded as validly made under Rule 4 
of the Recruitment Rules and conse- 
quently the dates of their appoint- 
ments should be regarded as  deter- 
mining their seniority vis-a-vis the 
direct recruits. This submission does 
‘not bear scrutiny. When the 73 spill- 
over appointments had been made, 
there were no allocated posts to which 
the appointments could: have been 
validly made. On 16-1-1959 there were 


no posts earmarked for them, the ordi-.. 


nary consequence of which would be 
that they would have had to revert to 
their original class II posts unless 
class I posts were regularly found for 
them. When the quota rule was in 
existence these, appointments, though 
invalid when made, were liable to be 
regularised in subsequent years when 
posts were found for them as a con- 
sequence of the quota rule. But once 
the quota rule ceased to exist on 16-1- 
1959, there was no possiblity of re- 
isi the appointments unless . a 
new rule was framed to make such 
posts available to them. It is, there- 
fore, clear that the infirmity in. the 
appointments continued on 16-1-1959 
and that infirmity could not be over- 
come except by a new rule which 
made some posts available. It is not 
correct to think that this infirmty 
disappeared with the.disappearance of 
‘the quota rule. The disappearance of 
the quota rule did not automatically 
regularise an appointment which was 
intially invalid. The promotees con- 
‘tinued in the cadre because 
thought by Government that their ap- 


pointments may be regularised under 


‘the quota rule which, in its opinion, 


The contention of the pro- ang hence in endeavour 


it was. 
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was operative. The 214 officers also 
who were promoted from 1959 to 1962 
after upgrading an equal number of 
class II posts could not possibly claim 
better treatment than the 73 spill- 
overs who were their seniors. At one 
time an attempt had been made by the 
officers of the department to rationa- 


lize these appointments as. appoint- 
ments ‘outside the quota’. But that 
was a misconception. The cadre was 


one regulated by rules and there could 
be no valid appointments outside the 
quota as shown in Jaisi is case, 
(see (1967) 2 SCR 703 at p. 718 = AIR 
1967 SC 1427). This was soon realized 
to maintain 
the quota ratio the department decid- 
ed not to make any promotions in the 


years 1963, 1965 and 1967 to 1970 so 


that the officers: who had been  al- 
ready promoted could be absorbed in 


-their quota. But since this court held 


in 1972 that the quota rule had ceased 
to exist on 16-1-1959 it must follow 
that the appointments were continued 
irregularly in the absence of a re- 
gularising Rule. The rule now chal- 
lenged is just the rule which makes 
posts available right from 16-1-1959. 
Apart from the fact that all the pro- 
motees from 16-1-1959 onwards had 
been appointed on an officiating or 
ad hoc basis with notice that the ques- 
tion of their seniority was still un- - 
decided, the appointments carried 
their own infirmity as irregular ap- 
pointments, and hence in the absence 
of clear allocation of posts, they could 
hardly lay claim to any seniority and 
object that their natural seniority had 


undergone an unwarranted change in 


violation of Article 16. 


11. . It is true that this Court 
held that quota rule had ceased to 
exist but that does not mean that hav- 
ing regard to its constitution, thé ser- 
vice could continue.to function with- 
out a substitute rule in its place. The 
constitution of the service required 
allocation of posts to direct recruits 
and promotees. The Government was 
throughout making, appointments from 
both sources trying as far as it could 
to maintain a certain ratio between 
the two sources. Such alloeation was 
implicit in the constitution of the ser- | 
vice itself. When Government decided 
to recruit promotees on a very large 
scale on 16-1-1959 it was unconscious 
of the consequences of its action. Had 
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it known then, as it does now, that 
the quota rule would cease to exist it 
would have, of necessity, framed a 
substitute rule for allocating posts be- 
tween the two sources because the con- 
stitution of the service coupled -with 
its own decision to continue to recruit 
from both.sources would not have 
tolerated a void in the allocation of 
posts. By framing the new seniority 
rule, following the direction of this 
court, it is doing no more than what 
it would have itself done on 16-1-1959 
to preserve continuity in the  alloca- 
tion of posts to the two. sources so that 
‘irregularities if any in the prior ap- 


pointments could be regularised. And: 


since it is clear that the new rule must 
be read as if it was made on 16-1-1959 
in substitution of the old rules, the 


appointees after that date e.g. the 214. 


promotees would be governed by rule. 
The: 73 spill-over promotees would 
have at least some excuse for com- 
plaint because their actual appoint- 
ments had been made prior to 16-1- 
1959. But as already noticed, it is the 
new seniority rule which saves them 
from reversion and, therefore, they 
are as much bound by it as the pro- 
motees appointed after 16-1-1959. The 
present rule, it may be repeated, is a 
composite rule which besides notional- 
ly allocating posts between the two 
sources determines seniority in accord- 
ance with the roster. After all but 73 
spill-over promotees were given avai- 
lable posts prior to 16-1-1959, the un- 
allocated posts from serial no. 486 on- 
wards were allocated to promotees 
and direct recruits alternately. The 
spill-over of 73 promotees was absor- 
bed against even serial numbers alter- 
nately with the direct recruits who 
were allotted odd serial numbers. 
That is how the whole list of seniority 
stands today. In these circumstances 
we don’t see on what grounds the pro- 
motees before us can challenge the 
new seniority rule as violative of Arti- 
cle 16. i 


12. The argument based on 
Article 16 proceeded on the assump- 
tion that the spill-over promotees of 
16-1-1959 and the officers promoted 
thereafter were entitled to claim senio- 
rity from the date of their appoint- 
ment. The spillover promotees claim 
16-1-1959 as the date of appointment 
and the other promotees claim some 
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date between 1959 and 1962 when they 
were promoted. It is on this assump- 
tion that they are entitled to get these 
dates as the dates to determine their 
seniority that the whole submission 
under Article 16 is based. 


13. It is necessary to remem- 
ber, however, in this connection that 
all these officers had been told when 
promoted that their appointments 
were on an officiating or ad hoc basis 
and the question of their seniority had 
not been determined. It was thereby 
implied that orders about seniority 
could only be passed after the depart- 
ment was in a position to take a deci- 
sion with regard to the inter se senio- 
rity between the promotees and the 
direct recruits. That being the situa- 
tion of all these officers they could 
hardly contend that the dates of ap- 
pointment wil not be altered for the 
purposes of determining seniority. 
Where recruitment is made from one 
source, there is some ground for the 
contention that an officer promoted 
earlier should be regarded as senior 
to an officer recruited later. But other 
considerations arise when recruitment 
is made from several sources and it 
may become necessary in the publie 
interest to frame a Rule of seniority 
to adjust inter se seniority on a basis 
other than the normal In such case: 
dates other than the dates of appoint- 
ment may determine the seniority inter 
se As a matter of fact, we have 
found in the case of these Income-tax 
Officers themselves thatsince the very 
beginning when the cadre was consti- 
tuted the dates of appointment did not 
determine seniority. Promotees were 
given seniority not only over the direct 
recruits appointed in that year but 
also over those who had been appoin- 
ted in the two previous years. This led 
to discontent between the two wings 
of the Income-tax Service and the 
Government was seriously thinking 
how best to remove it since about 1957. 
In 1960 the Government suggested te 
the Union Public Service Commission 
that it would like to suggest a. package 

‘deal by which the ratio of recruitment 
be increased to 50:50 in favour of the 
promotees in consideration of which 
ihe weightage given to them in senio- 
rity as against direct recruits may be 
abolished. The Publie Service Commis- 
sion did not agree to this and hence 
the problem remained unsolved. That 
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was the reason why all promotee ap- 
pointments had been made on an offi- 
ciating basis with a warning that the 
promotees’ seniority in the promoted 
cadre was undetermined. The - promo- 
tees, therefore, were not entitled to 


assume that their date of appointment 


in class I would be the date for count- 
ing seniority. 


14.. There is no question in this 
case. of any discrimination being made 
in a' service after officers from two 
sources have been brought in one 
cadre. It is true that seniority is a 
vital element in the matter of promo- 
tion but that does not mean that allot- 
ment of seniority by rule relative to 
recruitment, involves any classifica- 
tion for the purposes of promotion. 
The argument that the promotees and 
direct recruits. became one class im- 
mediately one entered service and, 


thereafter, there could be no chs- 
Sification between them does not 
disclose the correct approach to 


the problem of fixing inter se 
seniority between them. When re- 
cruits from. two sources have come 
into a service it is essential to fix inter 
se seniority for a proper integration of 
the cadre. Therefore, it is really a case 
of adjustment of seniority between the 
recruits and does not amount to mak- 
ing a classification after their absorp- 
tion in one service. The cases on which 
reliance was placed on behalf of the 
promotees are quite inapplicable. In 
Mervyn Continho v. Collector of Cus- 
toms, Bombay, (1966) 3 SCR 600:= 
(AIR 1967 SC 52). the point was whe- 
: ther Appraisers promoted to the grade 
of Principal Appraisers could be dis- 
criminated in the matter of seniority 
in the grade of Principal Appraisers on 
the ground that they had entered the 
grade of Appraisers as either promo- 
tees or direct recruits. The Customs 
department sought to carry their birth 
marks into the grade of the Principal 
Appraisers and determine their senio- 
rity accordingly. This court disallow- 
ed it pointing out that once officers 
from two sources came ihtoone inte- 
grated grade viz. the grade of Princi- 
pal Appraisers was to be governed by 
their length of service in that grade, 


and was not liable to be altered with’ 


reference to their original position in 
the Appraisers’ grade. In other words, 
the court held that all the Appraisers 
lost their birth marks after they were 
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integrated in the eadre of Appraisers 
and they could not be revived after 
promotion to the higher grade of Prin- . 
cipal appraisers. In the case before us, 
in the absence of a rule determining 
inter se seniority between the two 
classes of Imcome-Tax officers, there 
is really no integration of the service, 
which is unavoidably necessary for the 
purpose of effective promotions. One’ 
cannot speak of promotions from 4 
cadre unless. it is fully integrated. If 
promotions are made before it is fully 
integrated, they can be only on an ad 
hoc basis to be reviewed after senio- 
rity of the officers is finally fixed — 
as has happened in our case. Mervyn 
Continho's case would have been ap- 
plicable if, after integration of alk 
these Income Tax Officers in class I. 
their seniority as promoted Assistant” 
Commissioners were again to be alter- 
ed with reference to their birth mark 
as direct recruits and promotees. That 
question, however, does not arise im 
the present case. In Roshan Lal v. 
Union of India, (1968) 1 SCR 185 = 
(AIR 1967 SC 1889) the decision in 
Mervyn Continhos'. case referred to 
above was relied upon and reaffirmed. 
The case does not shed any light on 
the question with which we are con- 
cerned. Similar is. the case in S. M. 
Pandit v. State of Gujarat, AIR 1972 
SC 252 = (1972 Lab IC 155). In this 
case Mamlatdars were recruited from 
two sources, directly and by promo- 
tion. They had the same designation, | 
same pay scales, same functions and' 
their posts were also interchangeable. 
It was, therefore, held that  Govern- 
ment could not discriminate between 
them in the matter of their further 
promotion to the post of Deputy Col- 
lector. 

15. As said earlier, the pro- 
blem before us is not of making dis- 
crimination in the matter of promotion 
from an integrated service constituted 
from two sources. The problem is of 
integrating two sources in one service: 
by adjusting seniority inter se. The 
cases referred to above relate to the 
debunking of -the established seniority 
of officers in a cadre in the matter ef 
promotion. 


16. It was next contended on 
behalf of the promotees that this court 
had directed that the rule to be fram- 
ed by the Government should be just 
and fair.but, in their submission, it 
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"was not so, The promotees contended, 


*hat having regard to their age at the 
time of promotion, their experience, 
and their diminished chances of nromo- 
tions to grades higher than those of 
the Assistant Commissioners, Govern- 
ment ought to have given them due 
weightage in the matter of seniority 
and since this was not done the new 
seniority rule was neither just nor fair. 


17. | When considering this point 
àit must be clearly understood that this 
Court is.not concerned with Govt.’s 
policy in recruiting officers to-any ser- 
vice, Government runs the service and 
it is presumed that it knows’ what is 
best in the public interest. Government 
iknows the calibre of candidates avai- 
lable and it is for the Government to 
‘determine how a particular service is 
to be manned—whether by direct re- 
cruits or by promotees or by both and, 
if by both, what should be the ratio 
between the two sources having re- 
gard to the age factor, experience and 
other exigencies of service. Commis- 
sions and Committees appointed . by 
the Government may indeed give use- 
ful. advice but ultimately it is for the 
Government to decide for itself. In the 
particular service with which we are 
concerned, viz. that of class I Income- 
tax Officers, Government had known 
for many years that there was a lot of 
discontent amongst the - officers. The 
promotees were clamouring 
higher proportion of posts in the cadre 
while the direct recruits were chafing 
against the seniority rule which gave 
promotees 2 to 3 years’ seniority. over 
the direct recruits. To begin with, the 
promotees had been given only 20% 
‘of the vacancies but that was raised 
later on to 331/3%. The department 
"was fast expanding and more officers 


in class I who could immediately take ` 


cup assessment work were required. 
Senior Class IT officers who had the 
necessary experience were always 
available. On the other hand, class I 
officers, directly recruited, did not ob- 
‘tain this experience for about 2 to 3 
years. Therefore, though direct re- 
-cruitment was made from. year to 
year, the’ department had to promote 
more officers from class II to class I; 
and this was the reason why there was 
a spill-over of 73 promotee officers on 
16-1-1959. -In the course of next 3 
years 214 promotees had.to be appoin- 
ted after upgrading a similar. number 


‘cers by reason of the 
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of posts. Promotion of officers in such 
large numbers ‘naturally frightened ` 
the direct recruits because though they 
were younger in age, they became 
very much junior to the promotee offi- . 
seniority rule 

and to that extent their promotions to 
higher grades had become retarded by 
the enormous block of nearly 300 pro- 
motees. The discontent amongst the 
direct recruits had been noted by the 
Government even as far back as 1957 

and the Government's anxiety in this: 
respect is reflected in the letter No. 

24/2/60 Ad. VI dt. 17-2-1960 to the 
Union Public Service Commission. In 
order to allay the discontent in the 
service and having regard to the ex- 
pansion of the department, Govern- 
ment suggested that the quota for the 
promotees should be raised from 
33 1/3% t050% on the one hand, and: 
weightage given to them under the old 

seniority ruleshould be removed, on 
the other. That letter gives a clear 

indication of the thinking of the Minis- 
try in this respect. But unfortunately 
the suggestion was not accepted by the 
U. P. S. C. then and the whole pro- 
blem was allowed to drift. 


-18. In the next place, we Movet 
remember that it would be.wrong to 


‘pronounce adversely upon the new 


seniority rule merely because of ibs 
impact on the fortunes of any parti- 
cular individual officer. Nor will it be 
correct to point, out that an individual 
officer ‘A’ would have fared better if 
the old quota rule and weightage rule 
had been restored. One thing that the 
section of promotees, who are . now 
before us, cannot possibly ignore is that 
they had all been promoted at a time 
when there were no posts earmarked 
for them. Secondly, being promoted in 
very large numbers in a brief. period 
from 1959 to 1962, they made further 
recruitment by promotion impossible 
in the years 1963, 1965, 1967 to 1970 
because those who were promoted had 
to wait for their absorption under the 
quota rule for several succeeding years. 
We don't want to suggest that when 
these promotions were made on a mass 
scale, merit took the second place, buf 


‘it cannot be ignored that those class II 
officers who, on merit, 


would have 
been normally considered for selection 
in 1963-1965 and 1967 to 1970 could 
not be so considered  becaüse of the 
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backlog of these unabsorbed Prómo-. 
tees. D dud. 
19. In the counter-affidavit 


filed by Mr. Mehra, Deputy Secretary 
to the Government, Ministry of Fi- 
mance dated August 31, 1973, the de- 
partment has given a deteiled account 
as to how, in pursuance of the direc-. 
tion of the court to frame a rule it 
proceeded to frame the rule after con- 
sulting all interests and concerned au- 
+thorities. The Government came to the 
conclusion on a just assessment of the 
Situation that there could be only 4 
alternatives before it ‘which could 
form the ~basis of the new rule. Those 
four alternatives were as follows: 


i) The seniority of both the direct 
recruits and the promotees to be based 
on their length of service in class I; 


ii) To link the seniority to the 
proportion of actual intake of direct 
recruits and the promotees each year 
from 16-1-1959 onwards; 

iii) To apply the 1959 principles 
of seniority laid down by the Home 
“Ministry which would employ ratio 
of vacancies between the direct re- 
cruits and promotees based on the 
quota of vacancies reserved for direct. 
recruitment on promotion as may be 
fixed retrospectively from 16-1-1959: 

iv) To fix the seniority by alter- 
mating on a roster system, the actual 
intake the vacancies being equally 
divided between the promotees and 
the direct recruits for the entire period 
from 1959 to day. 


"Ihe Government considered all these 
four alternatives and having seen the 
inconvenience and disadvantages in 
following the first three alternatives 
decided in favour of the fourth alter- 
native as fair and just. Detailed reasons: 
have been given in the affidavit why 
tthe three alternatives were rejected in 
favour of the last alternative and on 
a consideration of the same, we do. not 
think that the Government came to an 
arbitrary or unreasonable decision. It. 
"was contended on behalf of the pro- 
motees that a fairer way would have 
been to fix  seniority in accordance 
"with the dates of appointment, the 73 
spill-dvers being all deemed to have 
‘been appointed on 16-1-1959 and the 
est on the dates of appointment. It is 
not as if the point was not considered 
‘by the Government. In fact, it was the 
first alternative. It was rejected | be- 
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cause if that principle were followed 
it would have resulted in blocking of 
vacancies by direct recruits or promo- 
tees to the detriment of both. The pro- 
motees and the direct ‘recruits had, 
during the various years, joined en 
bloc in particular months. For exam- 


ple, in 1969, (1959 sic) 1960 and 1961 


all the promotees for that year came 
in one block in the month of April 
In the year 1962 they came in Decem- 
ber, in 1964 in May, in 1966 in Janu- 
ary and 1071 again in May. The direct 
recruits, on the other hand, normally 
joined duty around July and since both 
promotees and direct recruits joined 
in a block of large numbers it was in- 
evitable that these blocks would ope- 


rate disadvantageously in the matter 


of'promotion, because instead of en- 
suring a fairer proportion of both pro- 
motees and direct recruits for the 
purposes of promotion as Assistant 
Commissioners, the blocks would have 
operated to do just the opposite. The 
whole situation is clearly illustrated 
‘in the affidavit filed by the department 
and we don't think that the depart- 
ment was wrong in mot acceding to 
this contention of the promotees. 


20. The seniority rule alloca- 
tes 50% of the appointments to direct 
recruits end 50% to the  promotees. 
That is undoubtedly a gain for the 
promotees. Learned counsel for the 
direct recruits have complained against 
the erosion of their own ratio in the 
service. At one time they manned 
80% of the posts. Later the ratio was 
brought down to 661/39 and now by 


. this rule it was brought down to 50% 


They contended that. recruitment of 
50% promotees is quite unusual, and 
therefore, Government, should have 
fixed a lower proportion for the pro- 
motees as it has done in other All 
India Services. We do not think we 
can entertain this complaint. Direct 
recruits can have a grievance if after 
recruitment they are not properly 
treated. They cannot complain as if 
they are representatives of any par- 
ticular section of the general public 
which is the source of recruitment. On 
the other hand, class II officers in the 
service are vitally. interested. in their 
promotion and they can legitimately 
have a grievance if they are not 
properly represented in the higher 
grade of‘class I. So far as the 
direct - recruits -are concerned, they 
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come into the service directly after 
passing a competitive test. Indeed their 
complaint can only be based on public 
interest and public policy viz. that it 
is better to have more direct recruits 
in a service of this kind. But the ques- 
tion of public interest and policy had 
better be left to the Government and 
authorities like the Public Service 
Commission. It is their function to 
‘decide after considering all the aspects 
of*the question as to what should be 
the respective percentages. It is not as 
if there is no other service in which 
direct recruitment is limited to only 
50% of the appointments. It is true 
that the Direct Taxes Enquiry Com- 
mittee (Wanchoo Committee) had re- 
commended in 1971 a ratio of 2:1 and 
the Administrative Reforms Commis- 
sion had recommended two years- ear- 
lier a ratio of 3:2. But as already 
‘pointed out, at least from 1960, Gov- 
ernment, having regard to (i) that the 
class Il service’ is enormously expan- 
ded and (ii) that the main burden of 
assessment work fell on members of 
class II service, thought that it was 
‘absolutely essential that there should 
be am adequate promotional outlet to 
members of class II service. In this 
‘context. we have to remember that 
direct recruits for about 2 or 3 years 
after appointment are incapable of 
doing assessment work independently, 
and consequently  promotees who 
could straightway do the work had 
to be appointed in larger numbers. 
Amd, hence if, in the Government's 
opinion, 50% of the posts in class I 
service should be earmarked for pro- 


motees, there can be really no obijec-. 


tion, especially when we know that 
the Union Publie Service Commission 
which had not given its consent in 
1960 has now agreed to the propor- 


tion of  promotees being increased 
from 33 1/2% to 50%. 
Nor indeed can the promotees, 


after obtaining the benefit of a higher 
percentage of recruitment to 
service, legitimately object to the 
abolition of weightage enjoyed former- 
ly in the matter of seniority. The 
direct recruits had always regarded as 
offensive that their date of joining the 
‘service should not count for seniority 
_in spite of their being members of an 
All India Service but that they should 
yield their seniority to persons pro- 
moted 2/3 years after they had joined 


_ral.-years prior to 1963. 


class I. 
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the service. This discontent ^ amongst 
the direct recruits was known to the 
Government. In the package deal sug- 
gested in the letter referred to above, 
Government had asked for the remo- 
val of this weightage. This element of 
weightage in the old seniority ` rule. 
had given offence to the direct re- 
cruits, and it is obvious that in the 
interest of harmonious relations be- 
tween the two wings of the service, 
Goverment while increasing the pro- 
portion of promotees in the service,. . 
abolished weightage in their favour. > 


] 21. On account of haphazard 
promotions, especially, from 1959 on- 
,wards, it has happened that a direct 
recruit or promotee gains or loses 
several places in the new seniority 
list on à comparison with a list in 
which seniority. is based on the date 
of joining service. But we think this 
cannot be helped. If hereafter care is 
taken in proper time to determine the 
vacancies to be filled.in any particular 
year and lists of an equal number of 
direct recruits and promotees are kept 
ready, there will survive no ' serious 
ground for complaint, because all 
those in the lists will be appointed in 
the course of the year and will not 
face the situation with which the offi- 
cers are faced at present. The spill- 
over of 73 promotees on  16-1-1959 
besides 240 promotees from 1959 to 
1962 have been  alternately adjusted 
with direct recruits during these years 
and this may well result in a promo- 
tee of 1962 becoming junior to a direct 
recruit of 1966. Seefor example serial 
Nos. 1109 and 1110 of the new senmo- 
rity list. But that is inevitable because 
of the massive promotions over seve- 
Though as 
pointed out above, the -direct recruit 
of 1966 would become senior to a oro- 
motee of 1962, that is not worse than 
what would have happened to these 
promotees if the 2:1 quota rule had 
continued to be in force.'In the latter 
case, the last few 1962 promotees 
would have been pushed down to 1970 
‘instead of 1966 as at present. Indeed 
some promotees have gained some 
places and some others lost some pla- 
‘ces in the mutual adjustment. But the 
fairness or justness of the rule should 
not be judged, as already noticed, by 
its impact on any particular indivi- 
dual’s fortunes. 
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22. | Though the promotees sub- 


mitted that the present rule was not. 


fair to them, they themselves could 
not put forward any rational alterna- 
tive. They are indeed pleased with 


the increase in the promotional chan-. 
ces, But they are sore that the artifi-: 
cial rule of seniority which gave them: 
removed. They 


weightage, has been 
do not dispute ‘that by the increase in 
their ratio in class I service, a larger 
number of class II officers will, in 
course of time get.a chance to be ap- 
pointed by promotion as Assistant 
Commissioners. But. they are sorry 
that their chances to be promoted to 
posts higher than that of the Assistant 
Commissioner are now retarded by the 
removal of the weightage. They sub- 
mit, that at the time of promotion to 
class I the age factor had already be- 
come unfavourable to them and, there- 
fore, weightage in some form should 


have been given to them so that in' 


the matter of competing for the 
highest posts, they would have had an 
equal chance with the direct recruits. 
On behalf of the department it is con- 
tended that on an analysis of the va- 
cancies which may occur in the higher 
echelons of the service in future and 
the present ages of the  promotees, 
there is really no ground for despon- 


dency. But one thing cannot be ignor- 


ed in this respect. Direct recruits: are 


recruited on an All India basis after' 


a competitive examination. They  be- 
long to a certain age group and are 
bound to be younger than the pro- 
motees. In practically all All India 
Services, promotees don’t always have 
an equal chance with the direct re- 
cruits in the matter of appointments 
to the highest posts. Those who are 
young may indeed reach the top. Pro- 
motees who belong to a higher age 
group have necessarily to pay the 
price and that is so in all services. On 
the other hand, however, we must re- 
member that in all higher services, 
appointments are generally by  selec- 
tion and not merely on the basis of 
seniority in which case promotees with 
the necessary merit may well reach 
the top. In this connection it may be 
fiecessary to point out here that though 
the promotees of the 1960's lose some 
places to direct recruits, class II offi- 
cers who were not promoted in. the 
years 1963, 1965 and 1967 to 1970 but 


got their chances of promotion for the 
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first time in 1971 will now get posts. 
reserved for them in 1969. See for ex- 
ample serial no. 1354 of the new senio- 
rity list and onwards. All this ‘is the 
result of haphazard promotions which 
were made in order to meet. the de- 
mands of a suddenly expanding de- 
partment without sufficient attention 
to the Rules in force. We have to take 
an overall view to determine whether 
the rule now framed by the Govern- 
ment to determine seniority is just and} 
fair. We think it is. 

23. Since the seniority list an- 
nexure B filed on 15-2-1973 is in ac- 
cordance with the directions given by 
this court in its judgment dated 16-8- 
1972, we accept it as the correct Senio- 
rity ‘list. 

24. There shall be no order as 
to costs. 

Order accordingly.. 


AIR. 1974 SUPREME COURT 1629 
(V 61 C 295) 
(From: Additional Industrial Tribunal 
— Delhi) 


A. N GROVER, S. N. DWIVEDI AND 
C. A. VAIDIALINGAM, JJ. 


Management of M/s. Indian Ex- 
press and Chronical Press, Appellànt 
v. M. C. Kapur, Respondent. ' 


Civil Appeal No. 1913 (N) of 1968, 
D/- 28-3-1973. 

Index Note: — (A) Industrial Dis- 
putes Act (1947) S. 33 (2) (b) — Dis- 
missal of employee — Employer's ap- 
plication for approval — Tribunal 
finding that alleged misconduct of the 
employee was outside purview of 
Standing Orders — Approval declined 
—Appeal to Supreme Court by DR RE 
leave—No interference — (X-Ref:— 


, Constitution of India Art. 136). 


Brief Note: — (A) Where the em- 
ployee was not charged with riotous 
or disorderly behaviour during the 
working hours, or the charges against 
him were not related to the ques- 
tion of discipline, his case would not 
come under Standing Order 15 (2) 
which relates to acts  subversive of. 
discipline. ; 


K, the lino-operator in the em- 
ployer Company, who was a treasurer 
of the Employees Co-operative Society, 
ee ee dc ee 
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was found involved in financial ir- 
regularities and defalcation and on an 
enquiry held against. him  K's ser- 
vices were terminated by the Com- 
pany. When the Company made an ap- 
plication under S. 33 (2) (b) for ap- 
proval of the Industrial Tribunal, the 
Tribunal found that the Society was 
altogether an independent concern in 
which the Company had no interest 
or control that K's conduct in regard 
to society's affairs did mot affect the 
working of the Company and that al- 
though the report of the Enquiry Offi- 
cer was not mala fide or arbitrary, K's 
misconduct was outside the purview 
of the Standing Orders governing him. 
The Tribunal therefore declined to 
accord approval to the dismissal of K. 
On appeal to Supreme Court by Spè- 
cial leave, 

Held that the  Tribunals order 
was fully justified and there was no 
reason to interfere with it. 

(Paras 6, 7, 8) 
. The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
by special leave from the order of the 
Additional Industrial Tribunal, Delhi 


in the matter of an application under 


Section 33 (2) (b) of the Industrial Dis- 
putes Act, 1947 filed by the Manage- 
ment of the Indian Express and Chro- 
nicle Press, New Delhi, against the 
respondent. 

|... The respondent was a lino- 
operator in the service of the Indian 
Express and Chronicle Press, New 
Delhi. A Co-operative Society .styled 
as the Indian Express Employees 
Thrift and Credit Co-operative Society 
(to be hereinafter called the Employees 
Co-operative Society) was set up 1n 
1957. The memibership of this Society 
was confined to the employees of the 
Indian Express and Chronicle Press. 
The President of the Employees Co- 
operative Society wrote to the Gene- 
ral Manager of the Press. that the 
Managing Committee of the Society 
had after a preliminary enquiry found 
that M. C. Kapur who was the Trea- 
surer, was prima facie guilty of cer- 
iain serious financial irregularities, in- 
cluding defalcation of the Saciety’s 
funds. SOT 


3. On receipt of that letter the 
General Manager of the Company 
served a charge-sheet on September 


ALR- 


5, 1966 on M. C. Kapur. He was char- 
ged with the following: 
"G) Misappropriating the funds of 
the Society. 
(ii) Getting false cash memo pre- 
pared. E 
; (iii) Falsification o 
the Society. 
(iv) Refusal to account 


accounts of 


for the 


‘amount of Rs. 3500/- of the Society. 


(v) Coercing the Society to make 
payment to Raj Sweets, New Delhi. 

(vi) Refusal to hand over charge 
as Treasurer even after your resigna- 
tion had been accepted and thus keep- 
ing the Society’s money and books 
with you unauthorisedly." 


4. An enquiry was held into 
the charges by Shri Ved Prakash, 
Public Relations Officer. M. C. Kapur ` 
denied al the charges. However, the 
Enquiry Officer found that with the 
exception of charge (v), al the other 
charges had been found proved against 
M. C. Kapur. 

5. The question which the 
Industrial Tribunal had to decide was 
whether the termination of service 
which had been ordered by the Gene- 
ral Mamager as a result of the report 
of the Enquiry Officer was in accord- 
ance with the Standing Orders. Accord- 
ing to the Standing Order 15 (2) the 
following acts and omissions shall be 
treated as misconduct. It is unneces- 
sary to mention all of them but only 
those may be mentioned on which reli- 
ance has been placed by counsel for 
the appellant, namely (b) and (iy 
which read as follows: 

(b) Theft, fraud or dishonesty im 
connection with the company’s busi- 
ness or propemty. 

(y Riotous or disorderly behaviour 
during working hours at the establish- 
ment or any act subversive of disci- 
pline. 

6. The Tribunal came to the 
conclusion that the Employees Co- 
operatiye Society was an altogether 
independent concern or organisation 
and the appellant’s company had no 
financial or other interest in it nor 
did it have any control over its mana- 
gement, functioning or finances. Ac- 
cording to the Tribunal, provision of 
certain amenities to the Employees Co- 
operative Society by the Company did 
not alter the character of the said 
Society. Hence the conduct of M. C. 
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Kapur in regard to the affairs of the 
Society could not be regarded as af- 
fecting in any manner the smooth and 
efficient working of the -préss where 
he was employed. He  repelled the 
arguments based on the grom that 
M. C. Kapur was guilty of an act 
“subversive of discipline” by saying 
that that would not be said to have 
been proved in the present case. He 
also did not agree that the definition 
of misconduct in the Standing Orders- 
was exhaustive. In paragraph 19 the 
Tribunal stated that the finding of the 
Enquiry Officer was challenged by 
Kapur on three grounds, (1) that no 
proper enquiry had been conducted, 
(2) that no ‘proper opportunity’ was 
given to him to defend himself and (3) 
that the report of the Enquiry Officer 
was mala fide, arbitrary and bad. The 
Tribunal expressed the view that it 
had not been shown that the report of 
the Enquiry Officer based as it was on 


the evidence produced before him, was. — 


in any manner, mala fide, arbitrary 
or biased or the enquiry had not been 
properly conducted At any rate, in 
view of the finding that the miscon- 
duet alleged against M. C. Kapur was 
outside the purview of the Standing 
Orders governing him, the "Tribunal 
declined to accord approval to the dis- 
missal of M. C. Kapur. 


T. Mr. Pai who appears for the 
appellant, relies primarily on clause (i) 
of the Standing Order 15 (2). He has 
not been able to show us how he can 
bring the findings which were given 
' by the Enquiry Officer or the charges 
which were preferred against M. C 
Kapur within the purview of that 
clause. No one charged M. C. Kapur 
with riotous or disorderly behaviour 
during the working hours. The only 
other head under which he could be 
charged was that he had committed 
an act subversive of discipline. The 
charges which were preferred against 
him did not seem to relate, in any 
manner, to the question of discipline. 
We are wholly unable to accede to the 
contention of Mr. Pai that the charges 
which were preferred and which were 
\found proved by the Enquiry Officer 
and on the basis of which the dismissal 
was ordered by the General Manager, 
constituted acts subversive of disci- 
' Ipline. * 

; ,8. It is true that according ‘to 
the Enquiry Officer’s findings charges 


Mohd. Shujat Ali v. 


mmad Shujat Ali end others, 
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with regard to defalcation of certain 
amount and falsifieation of accounts 
etc. had been found proved but that) 
is not the matter on which any final} 





the Standing. Order 15 (2). 
rate, on the finding of the 1 
the order which was made was fully) 
justified. and we find no reason toji 
interfere with it. 

9. For these reasons the appeal 
must fail and is dismissed but keeping 
in view the entire circumstances we 
direct the parties to bear’ their owm 
costs. > 





Appeal dismissed. 


AIR 1974 SUPREME COURT 1631 
. (V 61 C 296) 
A. N. RAY, C. J. H. R. KHANNA, 
K. K. MATHEW, A. ALAGIRISWAMI 
AND P. N. BHAGWATI, JJ. 


Writ Petn. No. 385 of 1969. Moha- 
Peti- 
tioners, v. Union of India and others. 
Respondents. Writ Petn. No. 218 of 
1970. Sunkara Rattaiah and others, 
Petitioners v. The State of Andhra. 
Pradesh and others, Respondents.: Civil. 
Appeals Nos. 601-605 of 1972. V. Mar— 
kandeya and others, etc. etc, Appel— 
lants v. State of Andhra Pradesh and' 
others, Respondents. Civil Appeals 
Nos. 954-055 of 1972. M. Nagender 
Rao, Appellant v. The State of Andhra. 
Pradesh, Respondent. 


Writ Petn. No. 385 of 1969 and: 
Writ Petn. No. 218 of 1970 Civil Ap- 
peals Nos. 601-605 and 954-055 of 
1972, D/- 3-5-1974. i 


Index Note: — (A) Constitution of 
India, Art. 162 — State public servi- 
ces — Question of equivalence of edu- 
cational qualifications — State Gov- 
ernment treating U.S. and O.C.E. Certi- . 
ficates of Osmania Engineering College 
asinferior to U.S. and L.C.E. diplomas: 
of College of Engineering, Guindy — 


ER/ER/C319/74/LGC 
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Anterference by Court. (X-Ref:— Arti- 
«les 14 & 16). 


Brief Note: — (A) The question 
in regard to equivalance of educational 
qualifications is a technical question 
based on proper assessment and evalu- 
ation of the relevant academic  stan- 
dards and practical attainments of 
such qualifications and where the deci- 
sion of the Government is based on 
the recommendation of an expert body 
which possesses the requisite know- 
ledge, skill and expertise for adequa- 
tely discharging such a function, the 
Court, uninformed of relevant data 
and unaided by the technical insights 
necessary for the purpose of deter- 
mining equivalence would not lightly 
disturb the decision of the Govern- 
ment. It is only where the decision of 
the Government is shown to be based 
on extraneous or irrelevant considera- 
tions or actuated by mala fides or ir- 
rational and perverse or  manifestly 
wrong that the Court would reach out 
its lethal arm and strike down the 
decision of the Government. 

(Para 13) 

Therefore, where the view taken 
by the Government of Andhra Pradesh 
that US and OCE certificates of the 
Osmania Engineering College were not 
equivalent to US or OCE diploma of 
the College of Engineering, Guindy or 
LCE, LME or LEE diploma of any other 
recognised institution did not suffer 
from any of these infirmities and it 
was based on the recommendation of 
an expert high powered body like the 
State Board of Technical Education 
consisting of distinguished administra- 
tors, educationists and technical ex- 
‘perts against whom nothing could be 
alleged on behalf of the petitioners/ 
appellants, the decision taken by the 
Government of Andhra Pradesh on 
the basis of the recommendation of 


the State Board of Technical Educa-’ 


tion could not be regarded as unrea- 
sonable or perverse or manifestly. 
wrong nor could it be said to be mala 
fide or based on extraneous or irrele- 


vant considerations. Hence the deci- 
sion of the Government of Andhra 
Pradesh denying equivalence of US 


and OCE of the Osmania Engineering 
College with LCE, LME or LEE diplo- 
mas could not be set aside. (Para 13) 

Index Note: — (B) States Reorga- 


mnisation Act (1956) S. 115 (7) Proviso 
— Protection afforded under — Varia- 


Mohd. Shujat Ali v. Union of India 


i 


A. LR. 


tions in conditions of service — 'Condi- 
tion of service' does not include chan- . 
ces of promotion — ‘Previous appro- 
val, if includes a general approval — 
Andhra Rules applied after reorgani- 
sation and the enactment of A. P. En- 
gineering Service Rules (1966) . held 
not violative of Proviso to S. 115 (T). 
(X-Ref:— A. P. Engineering Service 
Rules (1966).) (X-Ref:— Mad. En- 
gineering Service Rules (1953) ). 


` Brief Note: — (B) A rule which 
merely affects chances of promotion 
cannot be regarded as varying a con- 
dition of service. Though a right for 
promotion is a condition of service, 
mere chances of promotion are not. 
1970 Serv. LR 768 (SC); C. A. No. 2281 
of 1965 D/- 25-1-1967 (SC) and AIR 
1974 S.C. 259, Rel on. (Para 15) 


Where as a result of the applica- 
tion of the Andhra Rules (Mad. En- 
gineering Service Rules) and the 
enactment of the Andhra Pradesh 
Rules (Andhra Pradesh Engineering 
Service Rules (1966)) the number of 
posts of Assistant Engineers available 
to non-graduate Supervisors from the 
erstwhile Hyderabad State for promo- 
tion, was reduced: originally it was 
fifty per cent, then it became thirty- 
three and one third per cent, then one 
in eighteen and ultimately one in 
twenty-four: 


Held that the Rules did not con- 
travene the proviso to S. 115 (7). The 
right to be considered for promotion 
was not affected but the chances of 
promotion were ' severely reduced. 
That did not constitute variation in 
the condition of service applicable im- 
mediately prior to Ist November, 1956 
and the proviso to section 115, sub- 
section (7) was not attracted. 

(Paras 15, 19) 


Even if the - application of the 
Andhra Rules and the enactment of 
Andhra Pradesh Rules constituted 
variation in the condition of service in 
regard to promotion applicable im- 
mediately prior to Ist November, 1956 
to the disadvantage of  non-graduate 
Supervisors from the erstwhile Hyde- 
rabad State, there was previous ap- 
proval of the Central Government to 
such variation and the requirement of 
the proviso to section 115, sub-sec. (7) 
was satisfied. On 11-5-1957 the Cen- 
tral Government addressed a memo- 
randum to all State Governments. 'It 
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‘pointed out that so far departmental . 
promotions were concerned the deci- 
sion of the Central Government was 
that "it would not be appropriate , ‘to 


provide any protection.in the miatter-: 


of departmental promotion". The. Cen- 
tral Government told the. State: Gov- 
ernments that they might, so far de- 
parbmental promotion was concerned, 
if they so.desire, change the ‘condi- 
tions of service and for this purpose 
they might assume the.previous an- 
proval of the Central Government as 
required by the proviso to S. 115 (7). 

(Para 18) 


The expression ‘previous approval’ 
in the proviso to S. 115 (7) would in- 
clude a general approval to the varia- 
tion in conditions of service within 
certain limits indicated by the Union 
Government. Thus the memorandum. 


dated 11th May, 1957 constituted 'pre- 


vious approval of the Central Gov- 
ernment to.any variation which might 
be made in the conditions of. service 
.relating to promotion within the mean- 
ing of the proviso to Section 115, sub- 
section (7). No alteration in the con- 
ditions of service relating to promo-. 
tion could thereafter be struck down 
as invalid on the ground of contraven- 
tioh of the mandatory requirement of 
the proviso. AIR 1965 SC 136 and AIR 
1973 SC 69, Foll, 1970Serv.LR 768 
(SC); AIR 1972: SC 1640 and AIR 1972 
SC 1546, Overruled. (Paras 16, 19) 


‘Index Note: — (C) Constitution of 
India, Arts. 14 and 16 — Equality be- 


fore law — Matters relating to em- 
ployment — Discrimination — Rea- 
sonable classification — A. P. En- 


gineering Service Rules (1966) — Not 
violative. of Art. 14. (X-Ref:—Andhra 
Pradesh Engineering Service Rules 
(1965) ). i ; 


Brief Note: — (C) Art. 16-is only 
an instance of incident of the guaran- 
tee of equality enshrined in Art. 14; it 
gives effect to the doctrine of equality 
in the sphere of public . employment. 


The concept of equal opportunity to- 


he found in article 16 permeates the 
whole spectrum of an individual’s em- 
ployment from appointment through 
promotion and termination to the pay- 
ment of gratuity and pension and gives 
expression to the ideal of equality of 
opportunity which is one of the great 
socio-economic objectives set out in 
the Preamble of the Constitution. The 


1974 S. C/103 IX G—9 
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constitutional code of equality and 
“equal opportunity, however, does not 
mean that the same laws must be ap- 
plicable to all persons. It does © not 
compel the State to run “all its laws 
in the channels of general legisla- 


'tion". It recognises that having regard 


to differencés and disparities which 
exist among men and things, they can- 
not all be treated alike by the appli- 
cation of the same laws. ` (Para 23) 


The doctrine of reasonable classi- 
fication recognises that the legislature 
may classify for the purvose of legis- 
lation but requires that the classifica- 
tion must be reasonable. It should en- 


.Sure that persons or things similarly 


Situated are all similarly treated. The 
measure of reasonableness of a classi- 
fication is the degree of its success in 
treating’ similarly these similarly situa- 
ted. A reasonable classification is one 
which: includes all persons or things 
similarly -situated with respect to the 
purpose of the law. There should be 
no discrimination between one person 


or thing and another, if as re- 
gards the -subject-matter of the 
legislation their position is substan- 


tially the same. The classification must 
be founded on an intelligible differen- 
tia which distinguishes certain persons 
or things that are grouped . together 
from others and that differentia must 
have a rational relation to the object 
sought to be achieved by the legisla- 
tion. The fundamental guarantee is 


.of equal protection of the laws and 


the doctrine of classification is only a 
subsidiary. rule evolved by courts to 
give a practical content to that guar- 
antee by accommodating it with the 
practical needs: of the society and it 
should not be allowed to submerge 
and drown the precious guarantee of 


.equality. The doctrine of classification 


should not be carried to.a point where 
instead of being a useful servant, it 
becomes a dangerous ` master. (Case 
law discussed.) (Paras 24, 25, 26) 


To permit discrimination based on 
educational attainments not obligated 
by the nature of the duties of the 
higher post is to stifle the social thrust 
of the equality clause. A rule of pro- 
motion which, while conceding that 
non-graduate Supervisors are also fit 
to be promoted as Assistant Engineers, 
reserves a higher quota of vacancies 
for promotion for graduate Supervi- 
sors as against -non-graduate ' Super- 
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visors, would clearly be valculated to 
destroy the guarantee of equal oppor- 
tunity. But even so the Andhra Pra- 


` désh Engineering Service’ Rules (1966) 


in so far as they make differentiation 
between graduate and -non-graduate 


supervisors ‘cannot be struck down as: 


violative of Art. 14 of the Constitution. 
It'is true that under the Andhra Pra- 
desh Rules, graduate supervisors.. are 
Eiven a preferential treatment over 
non-graduate Supervisors, in that two 
out of every three vacancies initially, 
and after the amendment, three out of 
every four vacancies in the posts of 
Assistant Engineers are reserved for 
promotion of graduate Supervisors and 
only the remaining one vacancy is left 
to be filled by promotion of non-gra- 
duate Supervisors. But this differen- 
tiation is not something brought about 
for the first time by the ‘Andhra Pra- 
desh Rules. It Has always been there 
in the Engineering. Services of the 
: Hyderabad and the Andhra 

"The graduate Supervisors have always 
been treated as a distinct and separate 
class from non-graduate Supervisors 
both under the Hyderabad Rules as 
well as the Andhra Rules (Mad. En- 
‘gineering Service Rule 1953) and they 
have never been integrated into one 
class. The same differentiation into 
two classes also persisted in. the re- 
organised State of Andhra Pradesh. 
The pay-scale of Junior Engineers was 
always different from that of non-gra- 
duate Supervisors and for the purpose 
of promotion, the two categories of 
Supervisors were kept. distinct and 
apart under the Andhra Rules even 
after the appointed day. The common 
gradation list of Supervisors finally 
approved by the Government of India 
also consisted of two parts, one part 
relating to Junior Engineers- and the 
other part relating to  non-graduate 
Supervisors. The two categories of 
Supervisors were thus, nevet fused 
into one class and no question of un- 
constitutional discrimination could 
arise by reason of differential treat- 
ment being given to them. . (Para 28) 


Cases Referred: Chronological Paras 
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AIR 1972 SC 1546 = (1973) 1 SCR 
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charan Dass Vaid v. State of 
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. Mysore v. Narasing Rao - 
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(1967) C.A. No. 2281 of 1965 D/- 25- 
:1-1967 (SC), State of Mysore v. 
G. B. Purohit 15 
AIR 1965 SC 136 = (1964) 7 SCR 
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28 


22 


16 


. Dy. Commr. South Kanara. 
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354 U.S. 457 = 1 L, Ed. 2d. 1485, . 
Morey v. Doud 23 
(1889) 134 U.S. 594, Home Insur- ~ 
ance Co. v. New York 23 


. Thé Judgment of the Court was 
delivered by : 
BHAGWATI, J.:— These writ 


netitions and appeals are broadly divi- 
sible’ into two groups, one group con- 
sisting of Writ Petition No. 385 of 1969 
and Civil Appeals Nos. 601-605 and 
954-955 of 1972 and the other consist- 
ing of Writ Petition No. 218 of 1970. 
We shall first state the facts in regard 
to Writ Petition No. 385 of 1969 and 
Civil Appeals Nos. 601-605 and 954-955 
of 1972 and then proceed to deal with 
Writ Petition No. 218 of 1970 which 
raises a slightly different dispute. . 


2; Writ Petition No. 385 of 
1969 and Civil Appeals Nos. .601-605 
and 954-955 of 1972 concern a dispute 
which has been going on since the 
last over fifteen years in regard to 
absorption and integration of Supervi- 
sors of the erstwhile State of Hydera- 
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bad in the Engineering Service of the 
reorganised State of Andhra Pradesh. 
It would be. convenient to: start the 
narration of facts with a description 
of the organization and structure . of 
the Engineering Service in the  erst- 


while State of Hyderabad, for the peti-. 


tioners/appellants were Supervisors be- 
longing to that Service immediately 
prior to the reorganization of the Sta- 
tes on Ist November, 1956-and it is 
their contention that on absorption 
and integration into the Engineering 
Service of the newly formed State of 
Andhra Pradesh, equality of opportu- 
nity has been denied to them by the 
State of Andhra. Pradesh ànd their 
conditions of service have been alter- 
ed to their disadvantage without com- 
. plying with the requirement of law. 
The Hyderabad Service of Engineers 
consisted of. two sections, one called 
State Service ‘and the other called 
Subordinate Service. The State 
vice comprised of two classes, name- 
ly, Class I and Class II. Class I con- 
sisted of superior posts of Chief En- 
gineer, Superintending Engineer and 
Executive Engineer and Junior Scale 
posts of Assistant Engineers, while 
Class II consisted of posts of Sub-En- 
gineers. The Subordinate Service con- 
sisted, inter alia, of posts of Supervi- 
sors, Sub-Overseers Tracers, Stores 
Managers etc. in  descerding order 
of rank. The posts in the State 
Service were gazetted posts, while 
those in the Subordinate Service 
were non-gazetted. The rules of re- 
cruitment to the posts in State Ser- 
vice as well as Subordinate Service 
were made by the Rajpramukh of the 
Hyderabad State by a notification 
dated 28th May, 1954 in exercise of 
powers conferred under the proviso to 
Article 309 of the Constitution. The 
posts of Sub-Overseers, according 'to 
these rules, which may for the sake 
of convenience be described as 
Hyderabad Rules, were to be filled by 
direct recruitment from amongst per- 
sons who possessed LCE, LME or LEE 
-or equivalent diploma or certificate of 
any recognized institution. There was 
a certificate course called the Upper 
Subordinate (hereinafter referred 10 


as US) Course which was conducted 
by the Osmania Engineering. College 


upto 1951 and thereafter from 1952.it 
was replaced by another course called 


the Overseers Civil Engineering (here-: 


Mohd. Shujat Ali v. Union of India 
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Course which was also a certificate 
course conducted by the Osmania En- 
gineering College. The US and OCE 
certificates awarded by the Osmania- 
Engineering College were regarded as 
sufficient qualifications for direct re- 
cruitment to the posts of Sub-Over- 
seers. The posts next above those of 
Sub-Overseers in the hierarchy ‘we:e 
those of Supervisors. Fifty per cent of 
the posts of Supervisors were to be 
filled by direct “recruitment from 
amongst persons who were either gra- 
duates in civil or mechanical engineer-. 
ing of a recognized university or pos- 
sessed “à diploma or a certificate from 
an institution recognized by the Insti- 
tute of Engineers (India) as exempting 
from Parts A and B of its Associated 


Membership Examination", while the 


remaining fifty per cent were to be 
filled by promotion of Sub-Overseers 
subject to the condition that Sub-Over- 
seers who held only US or OCE certi- 
ficates should have put in at least six 
years service. It was common ground 
between the parties that US and OCE 
certificates of Osmania Engineering 
College’ were not regarded as suffi- 
cient to qualify a person for direct re- 
cruitment as Supervisor, while LCE, 
LME and LEE diplomas were accepted 


‘as sufficient. There was only oné excep- 
‘tion to this rule and that was made: 


by a notification dated 18th Novem- 
ber, 1955 which provided that during 
the years 1954 and 1955. the student 


. who stands first in the US Course of 


Osmania Engineering College shall be 
eligible for appointment to the post of 
Supervisor. It might appear that even 
earlier there was such a rule próvid- 
ing that a student who obtained - first 
class first in OCE Examination could 
be directly recruited as Supervisor 
and support for existence of such rule 
was sought from the fact that peti- 
tioners Nos. 1 and 2 in petition No. 325 
of 1969 who stood first class first in 
OCE Examination held in 1943 and 
1944 respectively were directly re- 
cruited as Supervisors. But it was 
pointed out by' the learned counsel 
appearing on behalf of the  respon- 
dents that petitioners Nos. 1 and 2 
were not directly recruited as Super. 
visors, but their initial recruitment 
was as Sub-Overseers and having re- 
gard to the fact that they stood. first 
class first in. OCE Examination, 
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they were immediately promoted as 
Supervisors and these two solitary in- 
stances were, therefore, not sympto- 
matic of any exception to the rule that 
US and OCE certificates did not qua- 
lify a person for direct recruitment as 
Supervisor. The posts of Sub-Engineers 
constituted the next higher stage in 
the hierarchy of the Engineering Ser- 
vice. They were Class II posts carry- 
ing a pay-scale of Rs. 250-400. The 
recruitment to the posts of Sub-En- 
gineers was to be wholly by promo- 
tion from Supervisors. Fifty per cent 
of the posts of Sub-Engineers were to 
be filled by promotion of Supervisors 
who were graduates in engineering 
and fifty per cent by promotion of 

Supervisors who held LCE, LME or 
LEE or any other equivalent diploma 
or certificate or US or OCE certificate 
of Osmania Engineering College. There 
were two conditions which were re- 
quired to be satisfied before a Super- 
visor could be eligible for promotion: 
one was that if he was a graduate, he 
should have put in at least six years' 
service as Supervisor and if he was 
not a graduate, he should have put in 
at least fifteen years' service as Super- 
visor, and the other was that he should 
have passed the departmental exami- 
nation for Assistant Engineers. So far 
as the posts of Assistant Engineers 
next above those of Sub-Engineers 
were concerned, seventy-five per cent 
were ‘to be filled by direct recruitment 
and only the remaining twenty-five 
per cent by promotion of Sub-En- 
gineers. But all Sub-Engineers were 
not eligible for promotion as Assistant 
Engineers: only those Sub-Engineers 
who were graduates and who were be- 
low the age of forty-five years were 
qualified to be promoted. The net 
result of these provisions was that 
those who merely held US or OCE 
certificate of | Osmania Engineering 
College were, barring the limited and 
exceptional cases already referred to, 
not eligible for direct recruitment to 
the posts of Supervisors: they were 
eligible for initial appointment only 
in the cadre of Sub-Overseers: they 
could be promoted to fifty per cent of 
the vacancies in the posts of Super- 
visors only after they had put in a 
minimum service of six years and 
then also they had to put in a mini- 
mum service of fifteen years as Super- 
visors before they could be eligible 
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for being promoted as Sub-Engineers 
and there the chances of promotion 
available to them came to an end, for 
they could not go further and be pro- 
moted as Assistant Engineers. The 
petitioners/appellants were holders of 
US or OCE certificates of Osmania 
Engineering College and they were all 
originally recruited to the cadre of 
Sub-Overseers, and, with the excep- 
tion of one, they were promoted as 
Supervisors prior to 1st November, 
1956 when the reorganization of the 
States took place under the States Re- 
organization Act, 1956. The effect of 
the States Reorganization Act, 1956 
was that the Telengana territories of 
the erstwhile State of Hyderabad were 


added to the State of Andhra and with 


the added territories, the State af 
Andhra came to be known as the State 
of Andhra Pradesh. The petitioners/ 
appellants who were immediately be- 
fore 1st November, 1956, serving as 
Supervisors in the Telengana area of 
the erstwhile State of Hyderabad, 
were allotted for service in the State 
of Andhra Pradesh and they became 
Supervisors in the State of Andhra 
Pradesh as from 1st November, 1956. 


3. The position in regard to 
the Engineering Service which obtain- 
ed in the State of Andhra prior to 1st 
November, 1956 was different. The 
territories of the State of Andhra at 
one time formed part of the State of 
Madras and, therefore, the Special 
Rules for the Madras Engineering 
Service issued under the notifica- 
tion dated 28th September, 1953 
and the Special Rules for the 
Madras Engineering Subordinate Ser- 
vice issued under the notification dated 
30th September, 1953 — both under 
the Proviso to Article 309 of the Con- 
stitution — governed the constitution 
and recruitment to the Engineering 
Service in the State of Andhra. The 
Engineering Service in the State of 
Andhra was divided into State Service 
and Subordinate Service. The State 
Service comprised the posts of Chief 
Engineer, Superintending Engineers, 
Executive Engineers (Special Grade), 
Executive Engineers (Ordinary Grade) 
and Assistant Engineers, while the 
Subordinate Service comprised’ inter. 
alia ‘the posts of Supervisors, Over- 
seers, Head Draftsmen and Civil 
Draftsmen. It will be seen that there, 
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were no posts of Sub-Overseers in the 
State of Andhra but instead there were 
posts of Overseers. The qualifications 
prescribed for appointment to the posts 
of Overseers were any one of the fol- 
lowing: (1) degree in engineering, civil 
or mechanical, of Madras, Andhra or 
Anamalai University, to which the 
name of Osmania University was added 


after the addition of the  Telengana 


area to the State of Andhra or B Sc. 
(Eng.) degree of Banaras Hindu Uni- 
versity, (2) diploma in engineering of 
the College^of Engineering, Guindy. 
which was regarded as equivalent to 
degree in engineering, (3) US or LCE 
diploma of the College of Engineering, 
Guindy or LCE or LME diploma 
awarded by the Technological Diploma 
Examination: Board, Madras or Andhra, 
(4) certificate of having passed Sec- 
tions A and B of AMIE (Ind.) Exami- 
nation and (5) Lower Subordinate 
(hereinafter referred to as LS) or OCE 
certificate of the College of Engineer- 
ing, Guindy. The next above in the 
hierarchy were the posts of Supervi- 
sors. The appointments to the posts of 
. Supervisors could be made either by 
direct recruitment or by promotion of 
Overseers or Civil Draftsmen I, II and 
II Grades. The necessary qualifica- 
tions for eligibility for appointment as 
Supervisor were the same as those for 
appointment as Overseer with this dif- 
ference that LS or OCE certificate of 
the College of Engineering, Guindy 
was not regarded as, sufficient for 
direct recruitment as Supervisor. It 
will thus be seen that 
Andhra Rules, the minimum qualifi- 
cation necessary for direct recruitment 
to the posts of Supervisors was US or 
OCE diploma of the College of En- 
gineering, Guindy or LCE 
diploma of the Technological Diploma 
Examination Board, Madras or Andhra. 
The Supervisors who possessed Uni- 
versity degree in engineoring or dip- 
loma of the College of Engineering, 
Guindy, which, as stated above, was 
regarded as equivalent to degree in 
engineering, were designated as Junior 
Engineers. So far as the posts of Assis- 
tant Engineers were concerned, there 
were two modes of recruitment: one 
by direct recruitment and the other 
by promotion. The promotions were to 
be made from the categories of Junior 
Engineers, Supervisors and Draftsmen. 


Two out of every three vacancies in 
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according to 


or LME: 
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the posts. of Assistant Engineers were 
to be filled by promotion of Junior 
Engineers while the third was to be 
filled by promotion from -amongst (i) 
directly récruited Supervisors posses- 
sing US or LCE diploma of the College 
of Engineering, Guindy or certificate 
of having passed sections A and B of 
AMIE (Ind. Examination and having 
put in not less than five years’ service 
as Supervisors which was later in- 
creased to ten years’ service with 
effect from 12th February, 1960, (ii) 
Supervisors promoted from the rank 
of Overseers and either (a) possessing 


. US or LCE diploma of the College of 


Engineering, Guindy or certificate of 
having passed. Sections A and B of 
AMIE (Ind.) Examination and having 
put in not less than fifteen years’ ser- 
vice, or (b) possessing LS or OCE cer- 
tificate of the College of Engineering, 
Guindy and having put in not less 
than twenty years’ service as Super- 
visors and (iii) Draftsmen First Grade 
and Head Draftsmen. possessing the 
same qualifications as those mention- 
ed in clause (ii) above. It may be 
noted that in the State of Andhra 
there were no. posts of Sub-Engineers 
and the promotion was direct from the 
posts of Supervisors to the posts of 
Assistant Engineers. But the posts of 


- Assistant Engineers were Class II posts 


carrying a pay-scale of Rs. 250-400 
unlike the posts of Assistant Engineers 
in the Hyderabad State which were 
Class I posts carrying a pay-scale of 
Rs. 300-600. Since on the reorganiza- 
tion of the States, the State of Andhra 
did not cease to exist but continued 
as such with the territories of the 


` Telengana area added to it and the 


State of Andhra Pradesh was merely 
a new name given. to it, the Engineer- 
ing Service of the State .of | Andhra 
continued as the Engineering Service 
of the State of Andhra.Pradesh and 
the Madras Engineering Service Rules - 
dated 28th September, 1953 and the 
Madras Engineering Subordinate Ser- 
vice Rules dated 30th September, 1953 
(hereinafter collectively referred to as 
the Andhra Rules) continued to govern 
the Engineering Service in the State 
of Andhra Pradesh from and after 1st 
November, 1956. 


4. Now on the reorganization 
of the State of Andhra Pradesh, the 


posts of Supervisors in the erstwhile 


t 
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State of Hyderabad were equated with 
the posts of Junior Engineers/Super- 
visors in the State of Andhra Pradesh 


in accordance with the principles for. 


equation of posts laid down at the con- 


ference of Chief Secretaries of various. 


States held. on 30th April and 1st May. 
1956. Certain criteria were also laid 
down at this conference 
of inter se seniority of officers hold- 
ing equivalent posts and on the basis 
of these criteria a provisional ccmmon 
gradation list of Junior Engineers/ 
Supervisors from Telengana and 
Andhra regions was approved by an 
order dated 20th April, 1963 made by 
the Government of Andhra Pradesh. 
‘This provisional common gradation list 
was communicated to the Junior En- 
Bineers/Supervisors after . the High 
Court of Andhra Pradesh was ‘ap- 
proached for necessary orders in that 
behalf. The petitioners/appellants did 
not object to the positions assigned to 
them in .the provisional common 
gradation list but the principal repre- 
sentation made by them was that pro- 
motions which had been made pro- 
visionally pending the preparation 
of the provisional common gradation 
list should be reviewed so as to 
bring them in  conformitv with 
the ranking in the provisional common 
Eradation list, 
by the Government of Andhra Pradesh 
in its memorandum dated 26th Novem- 
ber; 1956. and directed by the 
Government of India by its letter 
dated 11th March, 1959. The provi- 
sional Common gradation list was 
thereafter finalised by the Govern- 
ment of Andhra Pradesh in accordance 
ance with the decision of the Govern- 
ment of India under Section 115 (5) 
of the States Reorganization Act, 1956 
and the final gradation list was publi- 
shed under an order dated 23rd: No- 
vember, 1967 by the Government. of 
Andhra Pradesh. The final gradation 
list comsisted of two parts, one part 
showing the inter se | seniority of 
Junior Engineers and the cther show- 
ing the inter se seniority of non-gra- 
duate Supervisors and it was directed 
that the final gradation list shall come 
into force retrospectively from Ist — 
November, 1956. It may be pointed out 
that the Junior Engineers shown in 


the first part of the final gnadation 
list included not only Junior Engineers 
from Andhra region but also. graduate 


for fixation 


as stated categorically. 
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Supervisors fróm  Telengana region. 
The petitioners/appellants being mere- 
ly holders of US or OCE certificate of 
Osmania Engineering College were 
naturally in the second part of the 
final gradation list relating to  non- 
graduate Supervisors. 


5. So far as the —— of Sub- 
Engineers in the erstwhile State of 
Hyderabad were concerned, there was 
difficulty in assimilating these posts in 
the set up of the Engineering Service 
‘in the State of Andhra : Pradesh as 
there were no posts in the Andhra re- 
gion corresponding to. the posts of: 
Sub-Engineers. The Government of 
Andhra Pradesh, therefore, by an order 
dated 34th May, 1957, directed , that 
fresh recruitment to the posts of Sub- 
Engineers should be stopped with a 
view to doing away with this category 
of posts. No fresh recruitment to the 


. posts of Sub-Engineers was according- 


ly made from and after Ist. November, 
1956. But the question was as to what 
should be done with regard to the 
officers holding the posts of Sub-En- 
gineers immediately prior to ist No- 
vember, 1956 and how they should be 
integrated in the Engineering Service 
of the State of Andhra Pradesh. Pend- 
ing the determination of this question. 
the Government of Andhra Pradesh 
by an order dated 23rd March, 1959 
promoted the Sub-Engineers to act 
temporarily as Assistant Engineers. 
Thereafter the question was consider- 
ed by the Advisory Committee and on 
ihe basis of the recommendations made 
by the Advisory Committee, an order 
dated 22nd December, 1960 was issued 
by the Government of Andhra Pradesh 
laying ,down certain. principles to be 
followéd in regard to absorption and 
integration of the  Sub-Engineers. 
These principles were that the .Sub- 
Engineers working as such immediate- 
ly prior to ist November, 1956 should 
be promoted as Assistant Engineers 
with effect from 31st -October, 1956 
afternoon and included in the list of 
Assistant Engineers of both the regions 
as on 1st November, 1956 and assigned: 
ranks after the Assistant Engineers in 
,the combined list, and out of these Sub- 
‘Engineers, those "who were eligible for 
promotion as Assistant Engineers under 
the Hyderabad Rules should be given 
the Telengana scale of pay of Assis- 
tant Engineers and those who were nof. 
so eligible should be given the Andhra 
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seale. of pay of ‘Assistant Engineers. 
The necessary directions in. implemen- 
tation of these principles were given 
by .the Government of Andhra Pra- 
desh by an order dated 31st August, 
1961. The result was that the Sub-En- 


gineers from. the arstwhile . State .. of 


Hyderabad were promoted as Assis- 
tant Engineers with effect from 31st 
October, 1956 afternoon and they 
came to be allotted to the State of 
Andhra Pradesh as Assistant En- 
gineers, the pay scale of graduates be- 
ing the Telengana scale of pay of As- 
sistant Engineers and the pay acale of 
non-graduates being the Andhra scale 
of pay of Assistant Engineers. This 
action ofthe Government of Andhra 
Pradesh wasindirectly confirmed by 
by the Government of India by its let- 
ter dated 24th December, 1965 "which 
directed that the following equation of 
posts. should be adopted for drawing 
up the final gradation list: 


CATEGORY IV 


Assistant Engineer (Andhra) 
Assistant Engineer (Hyderabad) 
Sub-Engineer : (Hyderabad) 
Sub-Divisional Officer (Hyderabad) 


Note I: The  Sub-Engineers . of 
.Hyderabad should be placed en bloc 
below the Assistant Engineers from 
both the regions. 

Note II: The Sub-Divisional Offi- 
cers of Hyderabad should be ` placed 
en bloc at the bottom of the category: 
The Sub-Engineers who were promo- 
ted as Assistant Engineers with  re- 
trospective effect from 31st October, 
1956 afternoon were thus directed .to 
be placed en bloc below the Assistant 
Engineers from both the regions i in the 
common gradation list. 


6. The Andhra "Fuller, as we 
have already seen, continued to govern 
the Engineering Service in. the State 
of Andhra Pradesh and, therefore, it 
would seem that promotions .in the 
Engineering Service from and -after 
ist November, 1956 would have been 
required to be made in accordance with 
the Andhra Rules. But the  Govern- 
ment of Andhra Pradesh, in consulta- 
tion. with the officer deputed by the 
Government of India to.advise on pro- 
biems relating to integration of ser- 
vices, issued an order dated 7th April, 
1960 directing, by way -of exception, 
that all employees of:. the erstwhile 


.State. of Hyderabad would, be govern- 
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ed by the Hyderabad Rules for pro- 
motion after Ist November, 
posts one stage above those held by 
them immediately prior to lst Novem- 
ber, 1956. It was, however, made 
clear in this order that subsequent 
promotions after one stage promotion 
would be governed by the Andhra 
Rules or the Rules made by the Gov- 
ernment.of Andhra Pradesh. There 
was, considerable controversy before 
us as to what would be one stage pro- 
motion in-case of Supervisors from 
ÜTelengana region: whether it would 
include promotion from the posts of 
Supervisors to the posts of Assistant 
Engineers. The  petitioners/appellants 
contended that the posts of Sub-En- 
gineers having been equated to the 
posts of Assistant Engineers, promo- 
tion from the posts of Supervisors to 
the: posts of Assistant Engineers was 
one stage promotion governed by the 
Hyderabad Rules, while according to 
the- respondents, it was not one stage 
promotion and in any event it was 
governed by the Andhra Rules and not 
by the Hyderabad Rules. We shall 
presently examine this controversy 


_but before we do so we may complete 


the narration of facts relevant to this 
issue. The next event was that the 
Andhra Pradesh State and  Subordi- 
nate Service Rules, 1962 were made 
by the Governor of Andhra Pradesh 


‘by an order dated "7th March, 1962. 


Clause (h) (i) was introduced in R. 42 
of these Rules by an order dated 21st 
July, 1965. and that clause was in the 
following terms: 


"Nothing in these rules or in the 
Special Rules shall disqualify or shall 
be deemed to have ever disqualified 
an employee of the erstwhile Govern- 
ment of Hyderabad who was allotted 
to the State of Andhra Pradesh under 
Section 115 of the States Reorganisa- 
tion Act,.1956 for promotion or re- 
cruitment by transfer, on or after the 
lst November, 1956, to a post one 
stage above that held by him prior to 
the said date; if in the opinion of the 
appointing : authority such person 
would have been qualified for promo- 
tion or for appointment to any. such 
post under the Hyderabad Cadre and 
Recruitment Rules applicable there- 
to, had recruitment to such post been 
regulated by the . last mentioned 
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We shall have occasion to refer to 
this clause in some detail when -we 
examine the arguments advanced on 
behalf of the parties. 


7. Now under the Hyderabad 
Rules, non-graduate Supervisors in- 
cluding the petitioners/appellants who 
merely possessed US or QCE certifi- 
cates of Osmania Engineering College 
were entitled to be considered for pro- 
motion to fifty per cent of'the posts 
of Sub-Engineers and, according to 
the petitioners/appellants, the posts of 
Sub-Engineers being equated with 
those of Assistant Engineers from Ist 
November, 1956, their right to be con- 
sidered for promotion: extended to 
fifty per cent of the posts of Assistant 
Engineers. But the Government of 
Andhra Pradesh followed the Andhra 
Rules in promotion from the posts of 
Supervisors to those of Assistant En- 
gineers from and after 1st November, 
1956 and according to the Andhra 
Rules, only 33 1/8rd. per cent of the 
posts of Assistant Engineers were 
available for promotion to  non-gra- 
duate Supervisors. The ratio of one 
to one in the matter of promotion be- 
tween graduate Supervisors and non- 
graduate Supervisors, which prevailed 
in the erstwhile State of Hyderabad, 
was thus altered to two to one when 
the Supervisors from the  erstwhile 
State of Hyderabad came to be allot- 
ted to the State of Andhra Pradesh. 
' The petitioners/appellants did not have 
any serious grievance about this alter- 
'ation in the ratio because otherwise 
they were treated on a par with non- 
. graduate Supervisors from the Andhra 
region, US or OCE certificate of Os- 
mania Engineering College held by 
them being regarded as equivalent to 
US or LCE diploma of the College of 
Engineering, Guindy and LCE or LME 
diploma of the State Board of Techni- 
cal Education, Andhra or Andhra Pra- 
desh. But this state of affairs did 
not continue for long, because the 
Government of Andhra Pradesh by an 
order dated 3rd October, 1960 decided 
that OCE certifieate—and that would 
also apply to US certificate because 
OCE Course was the same as the ear- 
lier US Course — of the Osmania En- 
gineering College be recognised as 
equivalent to OCE certificate, which 
was the same as LS certificate, of the 
College of Engineering, Guindy. This 
decision evoked a storm of protest 
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from the non-graduate Supervisors of 
the erstwhile State of Hyderabad be- 
cause the effect of this decision was 
that, if they held US or OCE certifi- 
cates of the Osmania Engineering Col- 
lege, which most of them did, they 
would have to put in twenty years" 
service as Supervisors for being eligi-. 
ble for promotion, whereas Supervi- 
sors from Andhra region, most of 
whom possessed LCE, LME or LEE 

diploma would qualify for promotion ` 
on completion of five years’ service— 
which was later on increased to ten 
years' service — if directly recruited. 
and fifteen years’ service, 1f promoted 
from the rank of Overseers. The non- 
graduate: Supervisors frorn the erst- 
while State of Hyderabad made repre- 
sentations to the Government of 
Andhra Pradesh as well as the Gov- 
ernment of India and contended that. 
the parity which prevailed till then 
between US or OCE certificates of the 
Osmania Engineering College, on the 
one hand, and LCE, LME or LEE dip- 
lomas on the other, shouid not be set 
at naught. The Government of Andhra. 
Pradesh thereupon constituted a Spe- 
cial Committee consisting of the Chief 
Engineer (General), Principal of the 
Osmania Engineering College, Director 
of Technical Education and Additional 
Secretary to the Government Public 
Works Department to consider these 
representations and the Special Com- 
mittee at its meeting held on 21st 
April, 1961 came to the decision that 


US and OCE certificates of the Os- 
mania Engineering College were not 
equivalent to LCE or LME or LEE 


diplomas. The question was then re- 
ferred to the State Board of Techni- 
cal Education, which was a high 
powered body comprising of adminis- 
trators, educationists and technical ex- 
perts, such as Secretaries to the Gov- 
emment in the Education and other 
Departments, the Director of Public 
Instruction, the Secretary of the Re- 
gional Committee of the ^ All India 
Committee for Technical Education. 
retired Chief Engineers as also Chief 
Engineers in office, and principals of 
Engineering Colleges in ihe State. The 
State Board of  Techniec] Education 
examined the questionthoroughly and 
in great detail and at its meeting held 
on 1st June, 1962 agreed with the view 
expressed by the Special Committee 
that US or OCE certificates of the Os- 
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mania Engineering College could not 
be equated with LCE or LME or LEE 
diplomas. The Government of Andhra 
Pradesh then, reconsidered the  ques- 
"tion in the light of the ‘opinion ex- 
pressed by the Special Committee and 
the State Board of Technical Educa- 
tion and taking the view that the con- 
tention of the non-graduate Supervi- 
sors from the erstwhile State of Hyde- 
rabad was. not tenable, the State of 
Andhra Pradesh passed an order dated 
14th February, 1963 which was in the 
following terms: 
“(i) In modification of the orders 


issued in G. O. Ms. No. 2400 P.WD. 
dated 3-10-1960 the Government re- 
cognise the qualification of US and 
O.C.E. courses of Osmania University 
also in addition to the qualifications 
already prescribed in the Andhra Rules 
and adopted in Andhra Pradesh for 
purpose of recruitment to the posts of 
Overseers. 


(ii) The. contention of the Hydera- 
bad Engineer’s Association to  recog- 
nise U. S. and O.C.E. qualifications as 
equivalent to LCE. L.M.E and 
L.E.E. Diplomas of the Osmania Uni- 
versity or L.C.E. Diploma of the State 
‘Board of Technical Education is not 
tenable as the former qualifications 
are definitely lower than the .latter 
diploma mentioned above and accord- 
` ingly direct that they cannot be ac- 
cepted as equivalent to one . another.” 
.The depressing effect brought about. 
by the order dated 3rd October, 1960 
on the promotion of Supervisors hold- 
ing US and OCE certificates of the 
Osmania Engineering Colege to the 
posts of Assistant Engineers was thus 
confirmed under the order dated 14th 
February, 1963. This led to the filing 
of Writ Petitions Nos. 853 of 1962 and 
735 of 1963 in the High Court. of 
Andhra Pradesh challenging the vali- 
dity of the orders dated 3rd October 
1960 and 14th February, 1963, but the 
High Court dismissed these writ peti- 
‘ions as premature, suggesting that the 
uestion of equivalence of US and OCE 
-ertificates of the Osmania Engineer- 
ing College may be referred to the ~ 
Government of India. The Government 
Pleader appearing on behalf of the 
State agreed to this suggestion, though 
according to the State this question 
did not strictly fall witnin the terms 
of Section 115 of the States Reorgani- 
sation Act, 1956. The Additional Secre- 


` dated 17th March, 1966, 


: writ petitions, 
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tary to the Government of Andhra 
Pradesh accordingly addressed a letter 
dated 9th January, 1965 to the Secre- 
tary to the Government of. India, 
Ministry of Home Affairs explaining 
the reasons why the Government of 
Andhra Pradesh had decided not to 
treat US. and OCE certificates of the: 
Osmania Engineering College as equi- 


‘valent to LCE, or LME or LEE diplo- 


mas, but to regard them as equivalent. 
only to US or OCE certificates of the 
College of Engineering, Guindy. The 
Government of India, by its letter 
upheld the 
stand taken by the . Government of 
Andhra Pradesh and rejected the plea 
of the non-graduate Supervisors from. 
the erstwhile State of Hyderabad as 
untenable. There was again a batch of 
being Writ Petition | 
No. 645 of 1967 and other allied writ. 
petitions, in the High Court of Andhra 
Pradesh challenging the decision of 
the Government of Andhra Pradesh as. 
confirmed by the Government of 
India in regard to equivalence of US 
and OCE certificates of the Osmania 
Engineering College. These writ peti- 
tions were heard by a Division Bench 


consisting of Jaganmohan Reddy C. J.. 


(as he then was) and Kondaiah, J., and 
by a judgment dated 23rd February. 
1968 the Division Bench held inter 
alia that there was nothing to show 
that the decision of the Government 
of Andhra Pradesh — confirmed by 
the Government of India — to treat 
US and OCE certificates cf- the Os- 
mania Engineering College as inferior 
to LCE, LME or LEE diplomas and to 
regard them as equivalent only to LS 
or OCE certificates of the College of 
Engineering, Guindy was irrational or 
perverse, and in any event, it was not 
shown by the petitioners that US and 
OCE certificates of the Osmania Er- 
gineering College were equivalent to 
LCE, LME or LEE diplomas and ac- 
cordingly dismissed the writ petitions. 
The petitioners in these writ petitions. . 
on rejection of their applications for 
leave to appeal by the High Court, 
preferred applications for special leave 
being Special Leave Petitions Nos. 749, 
751, 773 and 729 of 1968, but ihese ap- 
plications for special leave were re- 
jected. by this Court by orders made 
on 27th February, 1969. . 


8. Meanwhile, on 225d Febru- 
ary, 1967, the Andhra Pradesh 'En- 
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gineering Service Rules, 1966 (herein- 
after referred to as Andhra Pradesh 
Rules) were made by the Governor of 
Andhra Pradesh.in exercise of the 


‘powers conferred. under the Proviso to - 
.Ssively arising in the posts of Assistant . 
Engineers, so far. as qualified and sui- 
-table candidates 
-first two shall be filled or reserved to 


Article 309... The: Andhra Pradesh 
Rules superseded the Hyderabad Rules 
as also the portion of the Andhra Rules 
consisting of the Madras Engineering 
Service Rules. There was a substan- 
tial change made by the. Andhra Pra- 
desh Rules in the mode of recruitment 
to the posts of | Assistant Engineers: 


Clause 2 (c) (1) of the Andhra Pra. 


desh Rules provided that 37 1/2% of 
the vacancies in the posts of Assistant 
(Contd. on Col. 2). 


GROUP ‘A’ 


" Junior. Engineers of the : 
Andhra Pradesh Engineering ` 
* . Subordinate Service. 
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Engineers. shall be filled by direct re- 
cruitment while clause (2) (c) directed 
that the remaining 621/2% vacancies 
shall be filled in the following manner: 

Out of every 3 vacancies succes- 


‘are available the 
be filled by recruitment .by transfer 
from among the Junior Eagineers spe- 
cified under Group 'A' in the follow- 
ing table and the third vacancy shall 
be filled or reserved to be filled by 
recruitment by transfer from among 
those specified under Group 'B' there- 
of. : 


GROUP 'P' 


Supervisors, . draugntsmen 
Special Grade. and draughts- 
men L. Grade of the A. P. 
Engg. Subordinate Service. 


Provided that out of every three vacancies of Assistant Engineers -to be 
filled by: recruitment by transfer from among Supervisors or Draughtsmen, 
' so far as qualified and suitable candidatés are available, the first two shall 
be filled by recruitment by transfer from. among the Sunrs. or Dreughts- 
men with L.C.E. or L E.E. diploma or any equivalent qualification and ‘the 
third shall be filled by recruitment by transfer from amon? the Supervisors - 
or Draughtsmen with Lower Subordinate Diploma-of the College of En- 
gineering, Guindy or the Upper Subordinate Diploma of the College of Em- 


gineering, Hyderabad, or any equivalent qualification. 


¿The appointments under - this 
sub-rule shall be made in the order 
of rotation specified below in every 
eircle of 18 vacancies. 


1. Junior Engineer 

2. Junior Engineer 

3. Supervisor-Direct recruit | 

4. Junior Engineer ` 

5., Junior, Engineer 

6. Overseer-promotee Supr. 

"I. Junior- Engineer ; 

8. Junior Engineer ; : 

9. Overseer-promotee Supr. with 
à I.S. Diploma of the College 

of Engg., Guindy, or Upper 


Subordinate Diploma of the 
' College of Engineering, 
Hyderabad. 
19. Junior Engineer 
11. Junior Engineer 
12. Supr. direct recruit 
13.,Junior Engineer 
14. Junior Engineer . . 
15. Draughtsmen first grade, special 
. grade with LCE qualification 
16. Junior Engineer ` 
17. Junior Engineer 


18. Draughtsmen with L. S. Guindy 
or U.S. of Osmania Univer- 
sity. : 


This clause was substituted by a new 
clause 2 (c) (2) by an emendment 
made in the Andhra Pradesh Rules by 
a notification dated . 12th January, 
1968 and by the new clause thus sub- 
stituted the ratio of promotion be- 
tween graduate Supervisors and non- 
graduate. Supervisors was altered: atid 
instead of two out of thre» vacancies 
being filled by graduate Supervisors, 
three out four vacancies were to be 
filled. by graduate Supervisors, with 
the result that the cyclic order .of 
rotation now consisted of twenty-feuc 
vacancies instead of eighteen. The net 
effect of this amendment was that in- 
stead of ‘one out of eighteen, only one 
out of twenty-four vacancies became 
available for promotion to Supervisors 
from the erstwhile Hyderabad State 
holding US or OCE certificates of the 
Osmania Engineering College. and that 
too, when their turn arriv red in the 
cyclic order. ed 


Li 
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9.. The appellants -thereupon 
-preferred writ petitions in the High 
‘Court of Andhra Pradesh challenging 


the validity of the orders dated ‘3rd. 


"October, 1960 and 14th February, 1963 
as: also of the Andhra . Pradesh Rules 
‘on various legal ard ` constitutional 
grounds: Having regard to. the im- 
portance of the question involved these 
writ petitions were referred to a Full 
Bench and by a judgment dated 21st 
July, 1972, the Full. Bench rejected 
the contentions of the appellants and 
‘dismissed the writ I 
were also two other cases before the 
Ful Bench, namely, Writ Fetition No. 
470 of 1970 and Writ Apoeal No. 626 
of 1970, and they were ulso disposed 
of in the same manner by the Full 
Bench by a separate judgment dated 
29-1-1972. The appellants, after obtain- 
ing certificates from the High Court, 
preferred Civil Appeals Nos. 601-605 
and 954-955 of 1972 in this Court. The 
petitioners also filed .Writ Petition 
No. 385 of 1969 directly in this Court 
under Art. 32 of the Constitution 
Claiming substantially the same reliefs 
as were sought in the writ petitions in 
the ‘High Court. 


10. The  petitioners/appellants 
urged the following contentions in sup- 
port of the writ petition ard appeals: 


A. The decision of the  Govern- 
ment of Andhra Pradesh contained in 
the orders dated 3rd October, 1960 and 
14th February, 1963 — confirmed by 
the Government of India by its letter 
dated 17th March, 1966 — treating US 


and. OCE certificates of the Osmania: 


Engineering College as inferior to US 
and LCE diplomas c< the College of 
Engineering, Guindy and LCE, LME 


or LEE diplomas of any other recog-. 


nised institution and equating them 
with LS or OCE certificates of the Col- 
lege of Engineering, Guindy was er- 
roneous and should be set aside. 


B. The non-graduate. Supervisors 
from the erstwhile Hyderabad State 
were, under the condition of service 
applicable to them immediately prior 
to Ist November; 1956, entitled to. have 
fifty per cent of the "vacancies in the 


posts of Assistant Engineers available. 


to them for promotion. But the Andhra 
Rules, which were applied by the Gov- 
ernment of Andhra’ Pradesh from ‘and 
after ist November, 1956 made. avail- 
able to non-graduate Supervisors only 
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one third'of the vacancies in the posts 
Of Assistant Engineers. To make things 
worse, the Andhra Pradesh Rules, as 
they stood in their unamended form, 
made only one out of eighteen vacan- 
cies in the posts of Assistant Engineers 
available for promotion to the non- 
Eraduate Supervisors from the  erst- 
while Hyderabad State holding US or 
OCE certificates of the Osmania En- 
gineering College and, under the 
amended Andhra Pradesh Rules, only 
one out of twenty four vacancies in 
the posts of Assistant Engineers was 
made available to them for promotion. 
The Andhra Rules and Andhra Pra- 
desh Rules, thus, varied to their dis- 
advantage the condition of service ap- 
plicable to thém immediately prior to 
1st November, 1956 and since these 
Rules were applied and/or enacted 
without the previous approval .of the 
Central Government, they were  in- 
effectual and void to the extent to 
which they made such variations, by 
reason Of contravention of the manda- 
tory requirement of the proviso to 
Section 115, sub-section (7). 


C. The promotion from the posts 
of Supervisors to the posts of Assis- 
tant Engineers from and after lst No- 
vember, 1956 was one stage promo- 


. tion, and therefore, by reason of the 


order dated 7th April, 1960 as also 
under Rule 42 (h) (i) of the Andhra 
Pradesh State and Subordinate Ser- 
vice Rules, 1962, it was zoverned by 
the Hyderabad Rules upto 22nd Fe- 
bruary, 1967 when the Hyderabad. 
Rules were superseded by the Andhra 
Pradesh Rules. The promotions made 
by the Government of Andhra Pradesh 
to the posts of . Assistant Engineers 
from and after Ist November, .1956 
were, however, on the basis of the 
Andhra Rules, which proyided a more 
unfavourable ratio of promotion for 
non-graduaté Supervisors than the 
Hyderabad Rules. The  petitioners/ap- 
pellants were, therefore, entitled to 
claim that promotions made from and . 
after 1st November, 1956 upto 22nd 
February, 1967 should be reviewed 
on the basis that the Hyderabad Rules 
governed the promotion of  non-gra- 
duate Supervisors from the erstwhile 
Hyderabad State. aa 


D. The Andhra padas Rules in 
so far as they discriminate amongst 
different categories of non-graduate 
Supervisors by reserving a vacancy 
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for each category of non-graduate 
Supervisors in the cyclic order of 
rotation for the purpose of promotion 
to the posts of Assistant Engineers 
contravene the equality clause con- 
tained in Article 14 and are to that 
extent void. ' 


11. We may now state the facts 
relating to Writ Petition No. 218 of 
1970. The petitioners in this writ 
petition hold LCE diploma and some 
of them were directly recruited as 
Supervisors in the State of Andhra 
prior to 1st November, 1956 and the 
others were directly recruited as Super- 
visors in the State of Andhra Pradesh 
. Subsequent to that date. Since the 
Andhra Pradesh Rules adversely af- 
fected the petitioners and other direct- 
ly recruited non-graduate Supervisors. 
the petitioners filed the present writ 
petition in this Court under Art. 32 
of the Constitution praying that the 
Andhra Pradesh Rules be quashed and 
set aside in so far as they affect the 
petitioners and promotions made from 
and after 1st November, 1956 should 
be reviewed on the basis of the fünal 
common gradation list of Supervisors 
published under the order dated 23rd 
November, 1967 without anv discrimi- 
nation on the ground of qualifications 
by holding that the Andhra Pradesh 
Rules altering the ratio one to one be- 
tween graduates and non-graduates 
and prescribing different  aualifying 
period of service for directiy recruited 
graduate Supervisors and directly re- 
cruited non-graduate Supervisors for 
promotion to the posts of Assistant En- 
Bineers are unconstitutional and void. 


12. There was one contention 
urged on behalf of the petitioners in 
support of the writ petition and it was 
as follows: 

E. The Andhra Pradesn Rules in 
so far as they . discriminate between 
graduate Supervisors and non-graduate 
Supervisors by fixing initially the 
ratio of three to one between graduate 
Supervisors and non-graduate Super- 
visors for.the purpose of promotion to 
the posts of Assistant Engineers 
violative of Article 14 and hence void. 
. We may now proceed to examine the 
contentions urged on behalf of the 
petitioners/appellants in these writ 
petitions and appeals. 

Re. À: 

13. This contention. has been 

adequately dealt with in the judgment 


Mohd. Shujat Ali v. Union of India ' 


are 


A. ĮI. R. 


given by the Division Bench of the 
Andhra Pradesh High Court on 23-2 
1968 in W. Petn. No. 645 of 1967 ` 
(Andh Pra) and other allied petitions 
and the judgment of the Full Bench 
impugned in these appeais. We are 
substantially in agreement with the 
reasons which have weighed with the 
Division Bench and the Full Bench in 
rejecting this contention. It must be 
noted that the question in regard to 
equivalence of educational qualifica- 
tions is a technical question based on 
proper assessment and evaluation of 
the relevant academic standards and 
practical attainments of such qualifica- 
tions and where the decision of the 
Government is based on the  recom- 
mendation of an expert bedy which 
possesses the requisite knowledge, skill 
and expertise for adequately discharg- 
ing such a function, the Court, unin- 
formed of relevant data and unaided 
by the technical insights necessary for 
the purpose of determining equiva- 
lence, would not lightly disturb the 
decision óf the Government. It is only 
where the decision of the Government 
is shown to be based on extraneous or 
irrelevant considerations or  actuated 
by mala fides or irrational and  per- 
verse or manifestly wrong that the 
Court would reach out its lethal arm 
and strike down the decision of the 
Government. Here in the present case 
it cannot be said that the view taken 
by the Government of Andhra Pradesh 
that US and OCE certificates of the 
Osmania Engineering College were not 
equivalent to US or OCE diploma of 
the College of Engineering, Guindy or 
LCE, LME or LEE diploma of any 
other recognised institution suffered 
from any of these infirmities It was 
based on the  recommendstion of an 
expert.high powered body like the 
State Board of Technical Education 
consisting of distinguished administra- 
tors, educationists and technical ex- 
perts against whom nothing could be 
alleged on behalf of the netitioners/ 
appellants. The State Board of Techni- 
cal Education included inter alia Prin- 
cipals of different engineering  col- 
leges in the State, the Secretarv of the 
Regional Committee of the All India 
Committee on Technical Education, re- 


tired Chief Engineers as also Chief En- 
gineers in office who would’ be ex- 
pected to be familiar with the acade- 
mic standards and practical content of 
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e different qualifications and 
decision taken by the Government of 
Andhra Pradesh on the basis of the 
recommendation -of the State Board 





said to be mala fide or basec on extra- . 
neous or irrelevant considerations. In- 
deed, the Government of Andhra Pra- 
desh could not do better than rely on 
the recommendation ofthe State Board 
of Technical Education. The Full 
Bench as well as the Division Bench 
of the Andhra Pradesh High Court 
have in fact shown in their respective 
judgments, on a comparison of the 
duration and content of the respective 
courses, that US and OCE certificates 
of the Osmania Engineering College 
were, both from the point of view of 
academic learning as also from the 
point of view of practical experience. 
inferior to US or LCE diploma of the 
College of Engineering, Guindy or LCE, 
LME or LEE diploma.of any other 
recognised institution. It may also be 
pointed out that even in the erstwhile 
State of Hyderabad itself, US and OCE 
certificates of the Osmania Engineer- 
ing College were not treated on a par 
with LCE, LME or LEE diploma. 
Firstly, an Overseer holding US or 
UCE certificate of the Osmania En- 
gineering College was required to put 
in at least six. years’ service before he 
could be eligible for promotion as 
‘Supervisor while a Sub-Overseer hold- 
ing LCE or LME diploma did not have 
to put in any minimum qualitying ser- 
vice for the purpose of promotion’ as 
Supervisor. Secondly, US or OCE cer- 
tificate of the Osmania Engineering 
‘College was regarded as sufficient 
qualification only for recruitment to 
the post of Sub-Overseer, while LCE 
or LME diploma qualified for recruit- 
ment not only to the post of Sub- 
Overseer but also to the post of Super- 
svisor. . It is, therefore, not possible to 
Joverturn the decision of the Govern- 
ment of Andhra Pradesh deny’ng equi- 
valence of US and OCE certificates of 
|the Osmania Engineering College with 
ILCE, LME or LEE diplomas. It may 
be noted that the Central Government 
also affirmed the decision of the Gov- 
ernment of Andhra Pradesh by its let- 
ter dated 17th March, 1986. Even if it 
be assumed that the Central Govern- 


ment had the exclusive power under 





‘ra Pradesh to the Secretary 
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the States Reorganisation Act, 1956 to 
bring, about integration of services in 
the reorganised State of Andhra Pra- 
desh, this decision of the Central Gov- 
ernment contained in the letter dated 
17th March, 1966 is sufficient to meet. 
the requirement of the. statute and it 
must be upheld for the same reasons 
as the decision of the Government of 
Andhra Pradesh. There was a further 
ground of attack levelled against the 
decision of the Central ‘Government, 
albeit faint-heartedly, and that was that 
the decision of the Central Govern- 
ment was arrived at solely on the basis - 
of the communication dated 9th Janu- 
ary, 1965 addressed by the Additional 
Secretary to the Government of Andh- 
to the 
Government of India, Ministry of 
Home Affairs without giving any op- 
portunity to the non-graduste Super- 
visors from the erstwhile Hyderabad 
State to put forward their case. This 
charge is plainly unsustainable as it 
is evident from  paragrapn 9 cf the 
affidavit dated 27th July, 1970 filed 
by K. P. Singh, Under Secretary to 
the Government of India, Ministry cf 
Home Affairs in reply to Writ Peti- 
tion No. 385 of 1969, and it can hard- 
ly be disputed, that the representations 
made by the non-graduate Surervisors 
from the erstwhile Hyderabad State 
against the decision of the Govern- 
ment of Andhra Pradesh contained in 
the Order dated 3rd October, 1960 
were forwarded tothe Central Govern- 
ment and it was after giving due con- 
sideration to these representations on 
the basis of the recommendations of 
the Advisory Board which consisted 
of experts, that the Central Govern- 
ment affirmed the decision of the Góv- 
ernment of Andhra Pradesh by its let- 
ter dated 17th March, 1966. The pre- 
sent contention of the  petitioners/ap- 
pellants must, therefore, be rejected. 


Re. B: 


14. This contention rests on 
the applicability of the proviso to Sec- 
tion 115, Sub-section (7) of the States 
Reorganisation Act, 1956  Sub-section 
(7) of Section 115 reads as follows: 


"Nothing in this section shall be 
deemed to affect after the appointed 
day the operation of the provisions of 
Chapter I of Part XIB of the Consti- 
tution in relation to determination of 
the conditions of service of persons 
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serving in connection with the affairs 
of the Union or any State." ol 
The effect of this sub-section is inter 
alia to preserve the power of the State 
to make rules under Article 309 ‘of the 
Constitutión laying down the condi- 
tions of service of persons allotted to 
serve in connection with the affairs of 
the State. But there.is a proviso which 
imposes à limitation on the exercise of 
this power and that proviso runs as 
under: 


"Provided that the conditions . of 
Service applicable immediately - before 
the appointed day to the case of any 
person referred to in sub-section (1) 
or sub-section (2) shall not be varied 
to his disadvantage except with. the 
previous approval of the Central Gov- 
ernment.” 


The limitation imposed by the proviso 


is that the State cannot vary the con- 
ditions of service applicable immedi- 
ately before 1st November, 1956 to 
the disadvantage of persons allotted to 
serve in connection with the affairs of 
the State, except with ‘the previous 

approval of. the Central Government. 
„The question which, therefore, arises 
for consideration under this. ; 
tion is whether the application of thé 
Andhra Rules for promotion from the 
posts of Supervisors to the posts, of 
Assistant Engineers from and after lst 
November, 1956 and the enactment of 
the Andhra Pradesh Rules on 22nd 
February, 1967 together with their 
amendment on 12th January, 1968 
varied to’-their disadvantage the con- 
dition of service in regard to promo- 
tion applicable to non-graduate Super- 


visors: from the erstwhile Hyderabad: 


State immediately prior to Ist Novem- 
ber, 1956, without the prior approval 
of the Central Government. Now the 
only right in regard to promotion 
which the condition of service immedi- 
ately prior to lst November, 1956 gave 
to non-graduate Supervisors from the 
erstwhile Hyderabad State ,was the 


right to be considered for promotion: 


.to fifty per cent of the posts of Sub- 
Engineers but the argument of the 
petitioners/appellants was that the 
posts of Sub-Engineers were equated 
with those of Assistant Engineers, and 
therefore, their right to be considered 
for promotion under the condition of 
service applicable to them immediate- 
ly prior to Ist November, 1956 exten- 


ded to fifty per cent. of the posts ot. 
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Assistant Engineers. This was the pe- 
mise which formed the basis of - ihe 
contention of the petitioners/appellants: 
that the condition of service applica- 
ble to non-graduate Supervisors from: 
the erstwhile Hyderabad State . im- 
mediately prior to lst November, 1956 
was: varied to their disadvantage with- 
out the prior approval of the Centre; 
Government. We will assume with the 
petitioners/appellants that this- pre- 
mise is correct, but even so, there are 
at least two answers which are suffi- 
cient to repel this contention of ADS 
petitioners/appellants. ( 


15. In the first UM it is: not 
correct to say that. there was any 
variation in the condition of service in 
regard to promotion. applicable to non- 
graduate Supervisors from the erst- 
while State of Hyderabad immediate- 
ly prior to, 1-11-1956. It is true - that. 
a rule which confers a right of^ 
actual promotion or a rigbt to be con- 
sidered for promotion is a rule pres- 
cribing a. condition of service. This 
proposition can no longer be disputed 
in view of several pronouncements: of 
this Court on the point and particular- 
ly the decision in Mohammed Bhakar 
v. Krishna Reddy, 1970 Serv. LR -768. 
(SC) where this Court, - speaking 
through Mitter, J., said: “Any rule 
which affects the promotion. of a per- 
son relates to his condition of service. 
But when we speak of-a right to be 
considered for promotion, we must not 
confuse it with mere chance of pro- 
motion — the latter would certainly 
not be à condition of service. This 
Court pointed out in State of Mysore 
v. G. B. Purohit, C.A. No. 2281 of. 1965 
D/- 25-1-1967 (SC) that though a right 
to be considered for promotion, is e 
condition of service, mere chances o: 
promotion are not. A rule which mere- 
ly affects chances of promotion can- 
not be regarded as varying a condition 
of service: What happened in C.A. No.| 
2281 of 1965 D/- 25-1-1967 (SC) weas! 
that the districtwise seniority of Sani- 
tary Inspectors was changed to State- 
wise seniority and as a result of this 
change, the respondents went down im 
seniority and became very junior. This, 
it was urged, affected their chances of 
promotion which were protected under 
the proviso to Section.115, sub-sec- 
tion (7). This contention was negatived 
and: Wanchoo, J., as he then was,. 
speaking on behalf of this Court ob- 
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served: 
respondents. that as their chances of 
promotion have been affected their 
conditions of service have been chan- 
ged: to their disadvantage. We see no 
force im this argument because. chan- 
ces Of promotion are not conditions of 
service." Now, bere in 
case, all that happened as a result of 


: the application of the Andhra Rules 


and the enactment of the Andhra Pra- 
desh Rules was that th: number of 


posts. of Assistant Engineers available ' 


to non-graduate Supervisors from the 
erstwhile Hyderabad State for promo- 
tion, was reduced: originally it was 
fifty per cent, then it became thirty- 
three and one third per cent, then one 
in eighteen and ultimately 
twenty-four. The right to be consider- 
ed for promotion was not affected but 
the chances of promotion were severe- 
ly reduced. This did not. constitute 
variation in the condition of service 
applicable immediately prior to Ist 
November, 1956.and the- proviso to 
Section 115, sub-section ` (7) was not 
attracted. view is completely 
supported by the decision of a Consti- 
tution Bench of this Court in Ram- 
chandra Shankar Deodhar v. The State 
of Maharashtra, W.P. No. 299 of 1969 
D/- 12-11-1973 = (AIR 1974 SC 259 
= 1974 Lab IC 165.) 


16. Secondly, even if the ap- 
plication of the Andhra Rules and the 
enactment of Andhra Pradesh Rules 
constituted variation in the condition 
of service in regard to promotion ap- 
plicable immediately prior to Ist No- 
vember, 1956 to the disadvantage of 
non-graduate Supervisors. fróm the 
erstwhile Hyderabad State, there was 


_{previous approval of the Central Gov- 


ernment to such variation and the re- 
quirement of the proviso to Sec. 115, 
sub-section (7) was satisfied. On 11th 
May, 1957, the Central Government 
addressed a memorandum No. S. O. 


SRDI-I-ARM-57 to all State Govern-. 


ments. The Central Government poin- 
ted out in paragraph 2 of the memo- 
randum that the question of protection 
to be afforded in the matter of vari- 
ous service conditions to personnel 
affected by- reorganisation was dis- 
eussed with the State representatives 
at conferences held with them and 
after careful consideration of the views 
expressed at these conferences, fhe 
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the present 


.as conditions of service in regard. 


one in: 


: graphs, it. will be necessary for 
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Central Government had - decided: that 
the conditions of service in regard to 
substantive pay of permanent and 
temporary employees, special pay, 
leave rules, pension, provident fund 
and dearness allowance applicable to 
personnel’ affected by the reorganisa~ 
tion immediately prior to the appoin- 
ted day should be protected, but so far 
to 
travelling allowance, discipline, con- 
trol, classification, appeal, conduct. 
probation and departmental promotion 


were concerned, paragraph 3 of the 
memorandum stated that the decision 
of the Central Government. was that: 
"it would not be appropriate to . pro- 
vide any protection in the matter oí 
these conditions”. Paragraph 6 of the 
memorandüm then proceeded to state 


"In respect of such conditions r“ 
service as have been specifically dealt 
with in the preceding paragraphs, it 
will be open to the State Governments 
to take action in accordance with the 
decisions conveyed therein and so long 
as State Governments Act in confor- 
mity with those decisions, they may 
assume the Central Government appro- 
val in terms of the proviso to sub-sec- 
tion (7) of Sec. 115. in the States Re- 
organisation Act. In all other cases in- 
volving condition of service not speci- 
fically covered in the preceding para- 
the 
State Government in terms of the 
above provisions before any -action is 
taken to vary the previous conditions: 
of service of an employee to his dis-. 
advantage." 


It will be evident from the memoran- 
dum and particularly paragraph: 6 
read with paragraph 3 that, so.far de- 
partmental promotion is concerned, the, 
Central Government told the Štateľ 
Governments that they might, if they! 
so desire, change the conditions ofi 
service and for this purpose they! 
might assume the previous approval 
of the Central Government as requir-| 
ed by the proviso to Section 115, sub-| 
section (7). The conditions of service}. 
specifically: -dealt with in paragraph 3 
of the memorandum included those 
relating to departmental promotion 
and under paragraph 6 of the memo- 
randum, the Central Government gave 
its previous approval to any alteration|. 
which the State Governments might|* 
wish to make in the conditions of ser-|- 
vice relating to departmental promo-}; 
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qtion, because, in the opinion of the 
[Centra Government, they did not need 
to be protected. The only argument 
which could be advanced against this 
construction of the memorandum was 
that a general omnibus approval gran- 
‘ted in advance to any variation which 
might be made in the conditions of 
service relating to departmental pro- 
motion could not be regarded as ‘pre- 
vious approval’ within the meaning of 
the proviso to Section 115, sub-sec-. 
tion (7). But this argument stands 
concluded by the decision of a Consti- 
tution Bench of ' this Court in N. 
Raghavendra Rao v. Deputy Commr. 
South Kanara, Mangalore, (1964) 7 
SCR 549 = (AIR 1965 SC 136) The 
question which arose for determina- 


tion in that case was whether the 
“Mysore General Services (Revenue 
. Subordinate Branch) Recruitment 


Rules, 1959 were made with the pre- 
-vious approval of the Central Govern- 
‘ment under the proviso to Section 115. 
sub-section (7). The respondents reli- 
ed on the memorandum as amounting 
to previous approval of the Central 
"Government to the alteration in the 
conditions of service relating to vro- 
motion made by the Mysore General 
‘Service (Revenue Subordinate Branch) 
Recruitment Rules, 1959. This conten- 
-tion of the respondents was accepted 
and it was held by this Court that the 
‘memorandum amounted to previous 
approval within the meaning of the 
"proviso to Section 115, sub-section (7) 
+o the making of Mysore General Ser- 
vices (Revenue Subordinate Branch) 
Recruitment Rules, 1959. Sikri, J., as 
he then was, speaking on behalf of a 
unanimous Court said: 


"In our opinion, in the setting in 
which the proviso to Section 115 (7) is 
flolaced, the expression "previous ap- 
loroval" would include a general ap- 
doroval to the variation in the condi- 
‘tions of service within certain limits. 
indicated by the Union Government. 
It has to be remembered that Art. 309 
of the Constitution gives, subject to 
the provisions of the Constitution, full 
powers to a State Government to make 
rules. The proviso to Section 115 (7) 
limits that power, but that limitation 
is removable by the Central Govern- 
"ment by giving its previous approval. 
In this context, we think that it could 
-not have been the intention of Parlia- 
-ment that Service Rules ade by States 
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would be serutinised in the  minut- 
est detail by the Central Government. 
Conditions vary from State to Sfate 
and the details must be filled by each 
State according to its requirements. 
The broad purpose underlying ` the 
proviso to S. 115 (7) of the Act was 
to ensure that the conditions of service 
should not be changed except with the 
prior approval of the Central Govern- 
ment. In other words, before embark- 
ing on varying the conditions of ser- 
vice, the State Governments should ob- 
tain the concurrence of the Central 
Government. In the memorandum 
mentioned above, the Central Govern- 
ment, after examining various aspects. 
came to the conclusion that it would 
not be appropriate tu provide for any 
protection in the matter of travelling 
allowance, discipline, control, classifi- 
cation, appeal, conduct, probation and 
departmental promotion. In our opin- 
ion, this amounted to previous appro- 
val within the, proviso to Section 115. 
(7). It may be mentioned that by this 
memorandum the State Governments 
were required to send copies of all 
new rules to the Central Government 
for its information. Therefore, in our 
opinion, there is no force in the first 
contention of the learned counsel for 
the petitioner, and we hold that tne 
rules were validly made." 


These observations made on behali ^^ 
a Bench of five Judges of this Court 
are binding upon us. Even otherwise 
they have our full concurrence, The 
view taken by the Court in this case 
is sound and commends itself to us. 
In faét that is the only view possible 
on a conjoint reading of paragraphs 3 
and 6 of the memorandum. This deci- 
sion leaves no room for doubt that, by 
issuing the memorandum, the Central 
Government gave its previous appro- 
val to’ any variation which might be 
made in the conditions of service re- 
lating to promotion within the mean- 
ing of the proviso to Section 115, sub- 
section (7). No alteration in the con- 
ditions of service relating to  promo- 
tion could thereafter be struck down 
as invalid on the ground of contraven- 
tion of the mandatory requirement of 


the proviso to Section 115, sub-sec- 
tion (7). 
17. But we find that unfortu-, 


nately in some of the subsequent deci- 
sions of this Court the true ratio of 
the decision in Raghavendra Rao’s 
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case, (1964) 7 SCR 549 — (AIR 1985 
SC 136) does not seem to have been 
properly appreciated and that decision 
has been sought to be explained away 
on a ground which appears to be ra- 
ther unconvincing. The first decision 
in which a departure from the ratio in 
. Raghavendra Rao's case, (1964) 7 SCR 
549 = (AIR 1965 SC 136) was attempt- 
ed to be made by resort to the process 
of distinguishing it was Mohammed 
Bhakar v. Krishna Reddy, 1970 Serv. 
LR 768 (SC). The validity of the 
Amendment Rules of 1966 made by 
the Governor of Mysore was challeng- 
ed, in that case on the ground that 
they varied the condition of service in 
regard to promotion applicable to As- 
sistants immediately prior to ‘lst No- 
. ‘vember, 1956 by introducing a require- 
ment that in order to qualify for pro- 
motion to the cadre of Senior Assis- 
tants, they must pass certain depart- 
mental examinations and this was 
. done without obtaining the previous 
approval of the Central Government 
as required by the proviso tc 3. 115, 
sub-section (7). On the view taken in 
Raghavendra Rao's case, (1964) 7 SCR 
$49 = (AIR 1965 SC 136) tae previ- 
ous approval of the Central Govern- 
ment was already to be found in the 
memorandum dated llth May, 1957 
and there was no need to obtain the 
previous approval of the Central Gov- 
ernment over again for the making of 
the Amendment Rules, 1966 but a 
Bench of three Judges of this Court 
distinguished the decision in Raghaven- 
dra Rao’s. case, (1964) 7 SCR 549 = 
{AIR 1965 SC 136) by saying that: 


"Before the High Court great re- 
liance was placed on the judgment. of 
this Court in (1964) 7 SCR 549 = (AIR 
1965 SC 136) wherein reference was 
made to the memorandum of the Cen- 
tral Government as published by the 
Government of Mysore on llth May, 
1957 and it was argued that this 
amounted to previous approval with- 
in the proviso to Section 115 (7). In 
our opinion, however, a general re- 
mark like that contained in the said 
judgment was not meant to lay down 
the proposition contended for viz., that 
the previous approval of the Central 
Government was not required for pre- 
prescribing departmental examinations 
&s a qualification for promotion. ...... 
Tt appears to us that the letter of 11th 
May, 1957. cannot be integrated. as 
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Sought by the State of Mysore on the 
strength of the observations of this 
Court in  Raghavendra  Rao's case 
(1964) 1 SCR 549 — (AIR 1965 SC 136) 
(supra)" .— . 

and held that since, apart from the 
memorandum dated llth May, 1957, 
the previous approval of the Central 
Government had not been obtained by 
the Governor of Mysore before the 
making of the Amendment Rules, 1966. 
they were ineffective and void. With 
the greatest respect to the learned 
Judges who decided this case, we do 
not think they were right in explain- 
ing away the decision in Raghaven- 
dra Rao's case, (1964) 7 SCR 549 = 
(AIR 1965 SC 136) in the manner they 
did. We are afraid they did not cor- 
rectly appreciate the true ratio of the 
decision in Raghavendra  Rao's case. 


. (1964) 7 SCR 549 = (AIR 1965 SC 136) 


for there can be no doubt that if they 
had, they could not have, consistently 
with that decision, come to the conclu- 
sion that the Amendment Rules, 1966 
were made by the Governor of Mysore 
without the previous approval of the 
Central Government. 


18. We may then refer to the 
decision of a Bench of two Judges of 
this Court in G. D. Vaid v. State. of 
Punjab, (1972) 1 SCR 896 = (AIR 
1972 SC 1640 = 1972 Lab IC 887). The 
question in this case was whether the 
Punjab Police Clerical Service (State 
Service Class III) Rules, 1960, which 
dealt with promotion, were made with 
the previous approval of the Central 
Government as required by the pro- 
viso to Section 115, sub-section (7). The 
appellant, who asserted the validity of 
these Rules, relied on the decision in 
Raghavendra Rao’s case, (1964) 7 SCR 
549 = (AIR 1965 SC 136) for showing 
that these Rules were made with the 
previous approval of the Central Gov- 
ernment and there was no contraven- 
tion of the proviso to Section 115, sub- 
section (7. Jaganmohan Reddy, J.. 
speaking on behalf: of the Court how- 
ever, negatived the plea of the appel- 
lant in the following words: 


“The Appellant says wat in (1964): 
7: SCR 549 = (AIR 1965 SC 136) this: 
Court had observed that the previous: 
approval will be presumed. This con- 
struction would be a misreading .of 
the judgment ... The circumstances in 
which such a direction was given jus- 
tified this Court from coming to the 
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conclusion that ‘previous approval was 
given to the making of the rules.. In 
any case in a subsequent decision of 
this Court in 1970 Serv. LR 768 (SC) 
it was explained that generally the 
remarks like that contained in Ragha- 
vendra Rao’s case, (1964) 7 SCR 549= 
(AIR 1965 SC 136) were not meant to 
lay down the proposition contended 
for namely that the previous approval 
of the Central Government was not 
required for prescribing departmental 
examinations as a qualification ' for 
promotion.......... There is in our view 
no force in the contention urged by the 
appellant before us that the rules of 
1960 made by the Punjab Government 
must be deemed to have received the 
previous approval of the Central Gov- 
ernment. The proviso to sub-sec. (7) 
of Section 115 is clear and categorical 
and therefore previous approval must 
not be presumed but must be either 
categorically given or that approval 
becomes unmistakably apparent from 
the correspondence between the State 
Government and the Central Govern- 
ment." 


These observations are plainly in con- 
tradiction of the decision in Ragha"ven- 
dra Rao's case, (1964) 7 SCR 549 = 
(AIR 1965 SC 136). It is indeed dif- 
ficult to see how the Rules in question 
could be said to have been made with- 
out- the previous approval of the Cen- 
tral Government when this Court said 


in so many terms in Raghavendra Rao’s. 


case, (1964) 7 SCR 549 (AIR 1965 
SC 136) that "the Central Government 
ENE came to the conclusion that it 
would not be appropriate to provide 
for any protection in the matter..... .of 
departmental promotion" and i 
amounted to previous approval within 
the proviso to Section 115, sub-sec- 
tion (7)". Perhaps the Division Bench 
in this case was driven to adopt 
this rather unconvincing line of rea- 
soning because it was faced with the 
decision in 1970 Serv. LR 768 (SC) and 
had to find some way of reconciling 
it with the decision in Raghavendra 
Rao's case, (1964) 7 SCR 549 = (AIR 
1965 SC 136). 


19. The last decision to which 
we may refer in this connection is the 
decision of a Bench of three Judges of 
this Court in State of Haryana v. S. J. 
Bahadur, (1973) 1 SCR 249 = (AIR 
-072 SC 1546 = 1972 Lab IC 824) 
Hegde, J, speaking on behalf of the 


“ 


A.L R- 


Court, reiterated that the scope of the 
Memorandum dated 11th May, 1957 
had been considered by this Court im. 
1970 Serv. LR 768 (SC) and in that 
case it was held by this Court that the 
memorandum "cannot be considered. 
as permitting the State Govermments. 
to alter any conditions of service re— . 
lating to the promotion of the affect- 
ed Government servants". We have 
already shown how this view taken im 
1970 Serv. LR 768 (SC) and followed 
in (1972) 1 SCR 896 = (AIR 1972 SC 
1640—1972 Lab'IC 887), runs counter 
to the decision in Raghavendra Raos 
case, (1964) 7 SCR 549 = (AIR 1965 
SC 136) and we need not add any- 
thing more to what we have already 
said in this connection. We affirm the 
decision in Raghavendra Rao’s case, 
(1964) 7 SCR 549 = (AIR 1965 SC 136) 


and hold that the memorandum; 
dated llth May, 1957 constituted; 
‘previous approval’ of the Central) 


Government to any variation which; 
might be made in the conditions 
of service relating to ` promotion, 
within the meaning of the provisor 
to Section 115, sub-section 
may point out that the decision im 
Raghavendra Rao’s case, (1964) 7 SCR: 
549 (AIR 1965 SC 136) has been 
cited with approval by a Bench of five 
Judges of this Court as recently as. 
23rd August, 1972 in N. Subba Rao v.. 
Union of India, AIR 1973 SC 69 = 
(1974 Lab IC 240). It. must, therefore. 
be concluded that in any view of they 
matter the Andhra Rules and thej; 
Andhra Pradesh Rules did not con-# 
travene the proviso to Section 115, sub- 
section (7). 


Re. C: 


20. That takes us to tbe next 
g-ound of complaint of the petitioners/: 
appellants. The contention of the peti- 
tioners/appellants under this head of 
complaint was that by reason of the- 
decision of the Government of Andhra 
Pradesh contained in the order dated 
7th April. 1960. the Supervisors from: 
the erstwhile Hyderabad State includ- 
ing the  petitioners/appellant. were 
governed by.the Hyderabad Rules im 
the matter of promotion to a post one- 
stage above the post of Supervisor- 
held by them on the appointed day, 
ie, Ist November, 1956. The post of 
Sub-Engineer having been  equated: 
with the post of Assistant Engineer. 
urged the petitioners/appellants. oner 





(7) Wen. 
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stage promotion from the post of 
Supervisor was to the post of  Assis- 
tant Engineer and consequently, pro- 
motion of the Supervisors from the 
erstwhile Hyderabad State to the post 
of Assistant Engineer was governed bv 


the Hyderabad Rules and not by the 


Andhra Rules from and after 1st No- 
vember, 1956 and promotions mede on 


the basis of Andhra Rules must .ac-. 


cordingly be reviewed and adjusted. 
This contention of the petitiorers/ap- 
pellants is, in our opinion, untenable 
and cannot be accepted. : 


21. 
that under the Hyderabad Rules, the 
post one stage above that of Supervi- 
Sor was the post of Sub-Engineer and 
it was only from the post of Sup-En- 
gineer that promotion lay. to. the post 
of Assistant Engineer. The post ot 
Assistant Engineer was, therefore, not 


a post of one stage . promotion frora. 


the post of Supervisor. Now the cadre 
of Sub-Engineers was abolished by the 


Government of Andhra Pradesh with. 


effect from 1st November, 1956 and 
some way had, therefore, to be found 
to absorb and assimilate officers hold- 
ing the post of Sub-Engineer immedi- 
ately prior to Ist November. 1956 in 
the Engineering Service of the State 
of Andhra Pradesh. The Government 
of Andhra Pradesh accordingly 
moted these officers as Assistant En- 
gineers with effect from 31st October, 
1956 afternoon so that on Ist Novem- 
ber, 1956 when the reorganisation of 
the State took place, they were Assis- 
tant Engineers drawing either. the 
Telengana scale of pay or the Andhra 
scale of pay according as they were 
graduates or non-graduates and they 
could be integrated in the same cate- 
Eory as Assistant Engineers from the 
Telengana and Andhra regions. Since, 
however, they were not really and in 
fact Assistant Engineers immediately 
prior to 1st November, 1956 but were 
merely Sub-Engineers promoted as 
Assistant Engineers only for the vur- 


' pose of integration, they were placed. 


en bloc below the Assistant En- 
gineers of the Telengana and Andhra 


regions in seniority. Vide the order of. 


the Government of Andhra Pradesh 
dated 22nd December, 1960 and the 
letter of the Central Government dated 
24th December, . 1965. But this . oes 
not mean that the post of Sub-En- 
gineer was equated with that of Assis- 


It can hardly be disputed: 


.be no doubt that, according to 


pro- 
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tant Engineer in the State of Andhra 
Pradesh. The post of Subd-Engineer 
was abolished and there was no ques- 
tion of equating it with the post of 
Assistant Engineer. It was only in 
order to integrate the existing incum- 
bents of the cadre of Sub-Engineers 
for whom there was no corresponding 
cadre in the State of Andhra Pradesh 
that a provision had to be made pro- 
moting them as Assistant Engiheers 
with retrospective effect from 31st 
October, 1956 afternoon with a view 
to assimilating them in the category 
of Assistant Engineers, though at the 


‘bottom of that category. It is difficult 


to imagine how in these circumstances 
any promotion could be made from 
the post of Supervisor to the post of 
Assistant Engineer according to the 
Hyderabad Rules. The one Stage pro- 
motion from the -post of Supervisor 
contemplated by the Hyderabad Rules 
was to the post of Sub-Engineer and 
consequently, if the cadre of Sub-En- 
Sineer had continued in the reorganis- 
ed State of Andhra Pradesh, there can 
the 
decision ‘contained in the order dated 
7th April, 1960, ..the promotion of 
Supervisors from the erstwhile Hyde- 


_Tabad State to the post of Sub-En- 


Bineer would have been governed by 
the Hyderabad Rules. But with a view 
to bringing about integration of the 
Engineering Service, the cadre of Sub- 
Engineers was abolished by the Gov- 
ernment-of Andhra Pradesh, and there- 
fore, so far as promotion from the post 
of Supervisor was concerned, the. 
Hyderabad Rules ceased to have ap- 
plication. The Hyderabad Rules could 
not govern promotion from the post 
of Supervisor to the post of Assistant 
Engineer, because no such promotion 
was .provided or contemplated in the 
Hyderabad Rules. In fact, if the Andhra 
Rules were not made applicable to 
Supervisors from the erstwhile Hyde- 
rabad State, all - further chances of 
promotien for such of them as were 
non-graduates would have been barr- 
ed, because under the Hyderabad 
Rules they could be promoted only to 
the post of  Sub-Engineer and no 
higher and the cadre of Sub-Engineers 
was abolished. The next higher stage 
of promotion from the post of Super- 
visor in the reorganised State of 
Andhra Pradesh was the post of Assis- 
tant: Engineer and promotion to that 
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post could be governed only by the. 


Andhra Rules which contemplated 
such promotion and made express pro- 
vision for it. The petitioners/appel- 
lants were, therefore, not entitled to 
claim that Supervisors from the erst- 
while Hyderabad State should have 
been promoted as Assistant Engineers 


in the reorganised State . of Andhra 

Pradesh according to the Hyderabad 

Rules. ` 
22. The petitioners/appellants 


then relied on Rule 42 (h) (i) of the 
Andhra Pradesh State and Subordinate 
Service Rules, 1962 -for invoking the 
applicability of the Hyderabad Rules 


in the matter of promotion to the post 


ef Assistant Engineer. But we fail to 
understand how rule 42 (hy (i) can be 
. of any assistance to: the  petitioners/ 
appellants. Rule 42 (h) (i) provides that 


nothing in the Andhra Rules or the: 


Andhra Pradesh Rules shall disqualify 
or shall be deemed to have ever dis- 
qualified a Supervisor from the erst- 
while Hyderabad State for promotion 
on or after 1st November, 1956 to a 
post one stage above that held by him 
and prior to the said date, if in the 
opinion of the appointing authority 
such Supervisor would have been 
qualified for promotion to such post 
under the Hyderabad Rules. Here the 
post of Assistant Engineer tc which 
Supervisors from the erstwhile State 
of Hyderabad claimed to be promoted 
on or after lst November, 1956 was 
undoubtedlv one stage above that held 
by the Supervisors, there being noin- 
termediate post in the  reorganised 
State, but it cannot be said that the 
Supervisors would have been qualifi- 
ed for promotion to the post oi Assis- 
tant Engineer: under the Hvderabad 
Rules, if recruitment to the post of 
Assistant Enginéer had been regulated 
by the Hyderabad Rules. In the first 
place, the Hyderabad Rules did not 
provide for promotion directly from 
the post of, Supervisor to the post: of 
Assistant Engineer, and secondly under 
the Hyderabad Rules, a non-graduate 
Supervisor would not have been quali- 
fied for promotion to the post of Assis- 
tant Engineer. The contention based 
on Rule 42 (h) (i) must also therefcre. 
be rejected. > 2 te 
Re. D & E: 

23. Now we proceed to consi- 
der the challenge based on infraction 
of Articles T4-and 16 ef the Censtitu- 


A. T. R. 


tion. Article 14 ensures to every per- 
son equality before law and. equal 
protection of. the laws and Article 16 
lays down that there shall be equality 
of opportunity for all citizens in mat- 
ters relating to employment or  ap- 
pointment to any office under the 
State. Article 16 is only an instance 
or incident of the guarantee of equa- 
lity enshrined in Article 14: it gives 
effect to the doctrine of equality in 
the.sphere of public employment. The 
concept of equal opportunity to be 
found in Article 16 permeates the 
whole spectrum of an individual’s em- 
ployment from appointment through 
promotion and termination to the pay- 
ment of gratuity and pension and gives 
expression to the ideal of equality of 
opportunity which is one of the great 
socio-economie objectives set out in 
the Preamble of the Constitution. The 
constitutional code of equality and 

equal opportunity, however, does not 
mean that the same laws must be ap 

plicable to all persons. It does not 
compel the State to run “all its laws 
in the channels of general legislation”. 
It recognises that having regard to 
differences. and disparities which exist 
among men and things, they cannot 
all be treated alike by the application 
of the same laws. "To recognise mark- 
ed differences that exist in fact is 
living law; to disregard practical 

differences and concentrate on some 
abstract identities is lifeless logic." 
Morey v. Doud, 354 US. 457, p. 473. 
The Legislature must necessarily, if it 
is to be effective at all in solving the 
manifold problems which continually 
come before it, enact special legisla- 
tion directed towards specific ends and 
limited in its application to special 
classes of persons or things. "Indeed. 
the greater part of all legislation is 
special, either in the extent to which 
it operates, or the objects sought to be 
attained by it." (1889) 134 US 594. 


24. We thus arrive at the point 
at which the demand for equality con- 
fronts the right to classify. For it is 
the classification which determines the 
range of persons affected by the spe- 
cial burden or benefit of a law which 
does not apply to all persons. This 
brings out a paradox. The equal pro- 
tection of the laws is a "pledge of the 
protection of equal laws.” But laws 
may classify. And, as pointed out by 
Justice Brewer, "the very idea of clas- 
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sification is that of inequality". The 
court has tackled this paradox over 
the years and in doing so, it has nei- 
ther abandoned the demand for equa- 
lity nor denied the legislative right to 
classify. It has adopted a middle course 
of realistic reconciliation. It has resol- 
ved the contradictory demands of legis- 
lative specialization and constitutional 
generality by a doctrine of reasonable 
classification. This doctrine recognises 
that the legislature may classify for 
the purpose of legislation but requires 
that the classification must be reason- 
-jable. It should ensure that persons or 
things similarly situated are all similar- 
ly treated. The measure of reasonable- 
ness of a classification is the degree of 
its success in treating similarly those 
similarly situated. “The Equal Pro- 
tection of the . Laws”, 37 California 
Law Review, 341. 


25. 





But the question is: what 


does this ambiguous and crucial phrase . 
"similarly situated" mean? Where are. 


we to look for the test of similarity of 
situation which determines the reason- 
ableness of a classification? The  in- 
escapable answer is that we must look 
beyond the classification to the pur- 
pose of the law. A reasonable classifi- 
cation is one which includes all per- 
sons or things similarly situated with 
respect to the purpose of the law. 
There should be no discrimination be- 
tween one person or thing and another, 
if as regards the subject-matter of the 
legislation their position is substan- 
tially the same. This is. sometimes 
epigrammatically described by saying 
that what the constitutional code of 
equality and equal opportunity re- 
quires is that among equals, the law 


should be equal and that like should. 


be treated alike. But the basic prin- 
ciple underlying the doctrine is that 
the legislature should have the right 
to classify and impose special burdens 
upon or grant special benefits to per- 
sonsorthings grouped together under 
the classification, so long as the classi- 
fication is of persons or things similar- 
ly situated with respect to the purpose 
of the legislation, so that all persons 
or things similarly situated are trea- 
ted alike by law. The test which has 
been evolved forthis purpose is—and 
this test has been consistently applied 
by this Court in all decided cases since 
the commencement of the Constitution 
— that the classification must be 
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founded on an intelligible differentia 
which distinguishes certain persons or 
things that are grouped together from 
others and that differentia must have 
a rational relation to the object sought 
to be achieved by the legislation. 


26. But we have to ‘be con- 
stantly on our guard to see that this 
test which has been evolved as a mat- 
ter of practical necessity with a view 
to reconciling the demand for equality 
with the need for. special legislation 
directed towards specific ends neces- 
sitated by the complex and varied pro- 
blems which require solution at the 
hands of the legislature, does not 
degenerate into rigid formula to be 
blindly and mechanically applied 
whenever the validity of any legisla- 
tion is called in question. The funda; 









modating it with the practical need 
of the society and it should not be al* 
lowed to submerge and drown the pre- 
eious guarantee of equality. The doct- 
rine of classification should not be 
carried to a point where instead of be- 
ing a useful servant, it becomes a 
dangerous master, for otherwise, as 
pointed out by Chandrachud, J., in 
State of Jammu & Kashmir v. Triloki 
Nath Khosa, (1974) 1 SCC 19=(AIR 
1974 SC 1 = 1974 Lab IC 1) “the 
guarantee of equality will be sub- 
merged in class legislation masquerad- 


:ing as laws meant to govern well-mar- 


ked classes characterised by different 
and distinct attainments.” Overempha- 
sis on the doctrine of classification or 
an anxious and sustained attempt to ' 
some basis for classifica- 

tion may gradually and imperceptibly 

deprive the guarantee of equality of 

its spacious content. That process 

would inevitably end in substituting 

the doctrine of classificatiori for the 

doctrine of equality: tbe fundamental 

right to equality before the law and 

equal protection of the laws may be 

replaced by the  overworked metho- 

dology of classification. Our approach . 
to the equal protection clause must, 

therefore, be guided by the words of 

caution uttered by Krishna Iyer, Jj. 
in (1974) 1 SCC 19 = (AIR 1974 SC 1 

=1974 ‘Lab IC 1). 


1654 S.'C. [Prs. 26-28] Mohd. Shuiat Ali v. Union of India 


"Mini-classifications based on 
micro-distinctions are false to ` our 
egalitarian faith and only substantial 
and straightforward  . classifications 
plainly promoting relevant goals can 
have constitutional validity. To overdo 
classification is to undo equality." 


21. _ It is in the light of these 
principles that we must proceed to ex- 
amine the constitutional validity of the 
Andhra Pradesh Rules. The complaint 
of the petitioners under the head of 
contention E is that the Andhra Pra- 
desh Rules make unjust discrimination 
between graduates and non-graduates 
in the matter of promotion of Super- 
visors as Assistant Engineers. Now. 
whether we look at the unamended or 
the amended Andhra Pradesh Rules. 
it is clear that graduate Supervisors 
are given a preferential treatment 
over non-graduate Supervisors, in that 
two out of every three vacancies ini- 
tially, and after the amendnient, three 
out of every four vacancies in the 
posts of Assistant Engineers are reser- 
ved for promotion of graduate Super- 
visors and only the remaining one va- 
cancy is left to be filled by promotion 
of  non-gràduate Supervisors. The 
question is whether this’ preferential 
treatment can be justified on the basis 
of any reasonable classification or it 
is- arbitrary and irrational. The law as 
it stands to-day is clear that the bur- 
den is always on him. who attacks the 
constitutionality of a legislation to 
show that the classification made by 
it is unreasonable and violative af 
Articles 14 and 16. 
been discharged by the petitioners/ 
appellants: have they shown that the 
classification of Supervisors into gra- 
duates and non-graduates for the pur- 
pose of promotion as Assistant En- 
gineers is unrelated to the object of 
the Andhra Pradesh Rules, or in other 
words, it is arbitrary and  unreason- 
able? 


28.. Now, there are three deci- 
sions of this Court where educational 
qualifications have been recognised as 
forming a valid basis for classification. 
In State of Mysore v. 
(1968) 1 SCR 407 = (AIR 
349 = 1968 Lab IC 360) this Court 
held that higher educational qualifica- 


tions such as success in S.S.L.C. exa- 


‘mination are relevant considerations 
for fixation of higher pay scale for 
traeers who have passed the $.S.L.C. 


Has this burden. 


Narasing Rao.. 
1968 SC. 


ALR. 


examination and the classification of 
two grades of tracers in Mysore State. 
one for matriculate tracers with higher 


-pay scale and the other for non-matri- 


culate tracers with lower pay scale, 


‘cannot be said to be violative of Arti- 


cle 14 or 16. So also in Union of India 

v. Dr. (Mrs.) S. B. Kohli, (1973) 3 SCC 

592 = (AIR 1973 SC 811 = 1973 Lab 

IC 423) a Central Health Service Rule 

requiring that a Professor in Ortho- 

paedics must have a post-graduate 

degree in particular speciality was up- 

held on the ground that the classifica- 

tion made on the basis of such a re- - 
quirement was not “without reference 

to the objectives sought.to be achieved. © 
and there can be no question of dis- 
crimination”. A very similar question 
arose in (1974) 1 SCC 19 = (AIR 1974 
SC 1 = 1974 Lab IC 1) where a rule 
which provided that only degree hol- 
ders in the cadre of Assistant En- 
gineers shall be entitled to be consi- 
dered for promotion to the next higher 
cadre of Executive Engineers and dip- 
loma- holders shall not be eligible for 
such promotion, was challenged as 
violative of the equal opportunity 
clause. This Court repelled the ~chal- 
lenge holding that “though persons ap- 
pointed. directly and by promotion 
were integrated into a common class, 
of Assistant Engineers, they could, for 
the purposes of promotion to the cadre 
of Executive Engineers, be classified 
on the basis of educational qualifica- 
tions" and “the rule providing that 
graduates shall be eligible for such 
promotion to the exclusion of diploma 
holders" was not obnoxious to the 
fundamental guarantee of equality and 
equal opportunity. But from these 
decisions it cannot be laid down as an 
invariable rule that | whenever any 


classification is made on the basis of 


variant educational qualifications, such 
classification must be held to be valid, 
irrespective of the nature and purpose 
of the classification or the quality and 
extent of the differences in the educa- 
tional qualifications. It must be re- 
membered’ that “life has relations not 
capable always of division into infle- 
xible compartments". The moulds ex- 
pand and shrink. The test of reason- 
able classification has to be applied in 
each case onits peculiar facts and cir- 
cumstances. It may be perfectly legi- 
timate for the administration to say 


.that having regard to the nature of the 
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functions and duties attacned to the 
Post, for the purpose of'achieving ef- 
ficiency in public service, only degree 
tholders in engineering shall be eligi- 
ble for promotion and not diploma or 
«ertificate holders. That is what hap- 
pened in (1974) 1 SCC 19 = (AIR 
1974 SC 1 = 1974 Lab IC 1) and a 
Somewhat similar position also obtain- 
ed in (1973) 3 SCC 592 = (AIR 1973 
SC 811 = 1973 Lab IC 423). But where 
@raduates and non-graduates are both 
regarded as fit and, therefore, eligible 
for promotion, it is difficult to see 
"how, consistently with the claim for 
«qual opportunity, any differentiation 
can be made between them by laying 
down a quota of promotion for each 
and giving preferential treatment to 
graduates over non-graduates in the 
matter of fixation of such quota. The 
result of fixation of quota of promo- 
tion for each of the two categories of 
Supervisors would be that when a 
vacancy arises in the post of Assistant 
Engineer, which, according to the quota 
is reserved for graduate Supervisors, a 
mon-graduate Supervisor cannot be 
promoted to that vacancy; even if he 
ds senior to all other graduate Supervi- 
sors and more suitable than they. His 
opportunity for promotion : would 
‘be limited only to vacancies avai- 
lable for non-graduate Supervisors. 
That would clearly | amount to 
denial of equal opportunity to 
Bim: When there is a vacancy ear- 
marked for graduate Supervisors, a 
mon-graduate Supervisor would be en- 
titled to ask: “I am ‘senior to the 
graduate Supervisor who ıs intended 
to be promoted. I am more suitable 
than he is. It is no doubt true that I 
am a non-graduate, but my not being 
a graduate has not been branded as a 
- disqualification. I am regarded fit for 
‘promotion and, like the graduate 
Supervisor, I am equally eligible for 
being promoted. My technical equip- 
ment supplemented by experience is 
considered adequate for discharging 
the functions of Assistant Engineer. 
Then why am I being denied the op- 
portunity for promotion and the gra- 
duate Supervisor is preferred?" There 
«mn be no satisfactory answer to this 
«question. It must be remembered that 
many of these non-graduate Supervi- 
‘sors might not have been able to ob- 
fain degree in engineering because 
they came from poorer families and 
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‘about for the first time by the Andhra 
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did not have the financial resources to 
pursue degree course in engineering 
and not because they lacked the neces- 
sary capacity and intelligence "Chill 
penury” might have “repressed their 
essence of 
equal opportunity for such persons 
with humble and depressing back- 
grounds that they should have oppor- 
tunity, through experience or seli- 
study, to level up with their more 
fortunate colleagues who, by reason of 
favourable. circumstances, could obtain 
the benefits of higher education, and 
if they prove themselves fit and more 
suitable than others, why should they 
be denied an opportunity to be pro- 
moted in a vacancy on the ground that 
that vacancy belongs to Supervisors 
possessing higher educational qualifi- 


'cations. As pointed. out by Krishna 


Iyer, J., in (1974) 1 SCC 19 = (AIR 
1974 SC 1=1974 Lab IC 1) "the soul 
of Art. 16 is the promotion of the com- 
mon man's capabilities, over-powering 
environmental adversities and opening 
up,full opportunities to develop in 
official life without succumbing to the 
Sophistic argument of the elite that 
talent is the privilege of the few and 
they must rule", To permit discrimi- 
nation based on educational attain- 
ments not obligated by the nature o: 
the duties of the higher post is to sti- 
fle the social thrust of the equality 
clause. A rule of promotion which, . 
while conceding that non-graduate 

Supervisors are also fit to be promo- 
ted as Assistant Engineers, reserves a 
higher quota of vacancies for promo- 
tion for graduate Supervisors as 
against non-graduate Supervisors 
would clearly be calculated to destroy 
the guarantee of equal opportunity. 
But even so, we do not think we can 
be persuaded to strike down the Andhra 
Pradesh .Rules in so far as they 
make differentiation between graduate 
and non-graduate Supervisors. This 
differentiation is not something brought 





Pradesh Rules. It has always been 
there in the Engineering Services of 
the Hyderabad and the Andhra States 
The graduate Supervisors have always 
been treated as a distinct and sepa- 
rate class from non-graduate Supervi- 
sors both under the Hyderabad Rules 
as well as the Andhra Rules and they 
have never been integrated intn one 
class. Under the Hyderabad Rules, the’. 
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pay scale of graduate Supervisors was 
Rs.. 176-300, while that of  non-gra- 
duate Supervisors was Rs. 140-300 and 
similarly, under the Andhra Rules the 
pay scale of non-graduate Supervisors 
was Rs. 100-250, but graduate Super- 
visors were started im this pay scale 
at. the stage of Rs. 150/- so that their 
pay-scale was Rs. 150-250. Graduate 
Supervisors and non-graduate Super- 
visors were also treated differently 
for the purpose of promotion under 
both sets of Rules. In fact, under the 
Andhra Rules a different  nomencla- 
ture of Junior Engineers was given to 
graduate Supervisors. The same diffe- 
rentiation into two classes also persis- 
ted in the reorganised State of Andhra 
Pradesh. The pay-scale of Junior En- 
gineers was always different from that 
of non-graduate. Supervisors and for 
.ithe purpose of promotion, the two 
categories of Supervisors were kept 
distinct and apart under the Andhra 
Rules even after the appointed day. 
‘The common gradation list of Super- 
visors finally approved by the Gov- 
ernment of India also consisted of two 
parts, one part relating to Junior En- 
gineers and the other part relating to 


non-graduate Supervisors. The two 
categories of Supervisors were thus 
never fused into one class and no. 


;|question of unconstitutional discrimi- 
nation could arise by reason of dif- 
ferential treatment .being given to 
them. Contention E cannot, therefore, 
prevail and must be rejected. 


29. That takes us to  conten- 
tion D. So far as this contention is 
concerned, we do not think we can be 
called upon to decide it. It does not 
form the subject-matter of Writ Peti- 
tion No. 385 of 1969. There is no com- 
plaint in this petition in regard to the 
classification of non-graduate Super- 
visors into different categories and re- 
servation of vacancy for each category 
in the cyelic order of rotation for pro- 
motion to the posts of Assistant En- 
gineers. When we turn to the judg- 
ment of the Full Bench impugned in 
the appeals, we find that there is dis- 
cussion in that judgment in regard to 
the rotational system of promotion 
prescribed under the Andhra Pradesh 
Rules, but that discussion is mainly in 
the context of an argument challeng- 
ing the different proportions of  va- 
cancies allotted to graduate and non- 
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tention seems to have been advanced 
directly impugning the distribution of 
the vacancies allotted to non-graduate 
Supervisors. It is true that there is re- 
ference in the judgment to the distri- 
bution of the non-graduate  Supervi- 
sors’ quota of vacancies amongst dif- 
ferent classes of non-graduate Super- 


' visors, but that reference is on account 


of the fact that the respondents reli- 
ed on this factor as justifying the 
rotation system as between graduate 
Supervisors and non-graduate Super- 
visors. It is indeed difficult to see 
how the Full Bench could have pos- 
sibly examined the challenge against 
distribution of vacancies amongst dif- 
ferent categories of  non-graduate 
Supervisors in the cyclic order of 
rotation when such challenge did not 
arise out of any averments in the writ 
petitions, and moreover, all directly 
recruited  non-graduate Supervisors 
and promotee non-graduate Supervi- 
sors holding LCE, LME or LEE dip- 
lomas, who would be affected by an 
adverse decision, were not before the 
High Court. We are of the view that 
in the absence: of necessary averments 
in regard to this challenge in the writ 
petitions before the High Court as also 
in Writ Petition No. 385 of 1969 be- 
fore this Court and particularly the 
non-graduate Supervisors, who would 
be affected by an adverse decision, not 
being before-the High Court or this 
Court to contest such challenge, it 
was not possible for the High Court 
and it is equally not possible for this 
Court to entertain this challenge and 
examine its validity on merits. We, 


therefore, refuse to consider  conten- 
tion D. 
30. We accordingly dismiss 


the writ petitions and appeals. There 
will, however, be no order as to costs 
all throughout. 


Petitions and appeals dis- 
missed. 


graduate.Supervisors. No specific con- ' ` 
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(From: Allahabad) 
V. R. KRISHNA IYER AND R. S. 
SARKARIA, JJ. 


Suba Singh, Appellant v. Mahen- 
dra Singh and others, Respondents. 


Civil Appeal No. 1318 of 1967, D/- 
12-10-1973. > 

Index Note: — (A) U. P. Consoli- 
dation of Holdings Act (5 of 1954), Sec- 
tion 49 — Jurisdiction of Civil Courts 
—When barred. 


Brief Note: — (A) Section 49 
which excludes jurisdiction of Civil 
: Courts must be construed strictly. It 
bars civil suit in respect of ‘matters 
arising out of consolidation proceed- 
ings” and “matters in regard to which 
a suit or application could be filed 
under the provisions of the Consolida- 
tion Act". (Para 5) 


Consolidation proceedings were 
finalised in favour of A. A died before 
taking possession. One of his heirs B 
applied for mutation to the consolida- 
tion officer and the claim was decided 
in his favour. ‘B’. filed a suit for parti- 
tion against other heirs on the basis 
of title by inheritance. His cleim was 
decreed by trial Court but the decree 
was reversed in appeal and this dis- 
missal of the suit was affirmed by the 
High Court. Before Supreme Court B 
urged that his suit was not barred by 
S. 49 and the Civil Court had no juris- 
diction to decide the question of title 
which was finally decided by ‘the 
` Consolidation Officer. . 


Held (1) that the question whether 
‘B’ was the heir of ‘A’ which was in- 
volved in the suit did not arise out of 
the consolidation proceedings but after 
their completion and hence the suit 
was not barred under the first part of 
S. 49. (Paras 6, 7, 8) 


(ii) that the application for muta- 
tion that was filed by B on the basis of 
inheritance which opened after com- 
pletion of consolidation proceedings 
was not a matter in regard to which 
an application could be filed under the 
provisions ofthe Act and jurisdiction of 
Civil Court to investigate and adjudica- 
: tion upon the title to the land and the 
heirship of B was not barred even under 
the latter part of S. 49 of the Act. 1966 
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. Cases Referred: 


Chronological Paras 


1973 All LJ 352 = 1973 All WR 
(HC) 491, Smt. Bhuri v. Sunder 10 

1966 All LJ 563, Smt. Natho v. 
Board of Revenue U. P. Allaha- 
bad 10 


The Judgment of the Court was 
delivered’ by 

KRISHNA IYER, J:—, The ap- 
pellant was the plaintiff in the mun- ' 
Siffs court, where he brought a suit 
for partition on the basis that he was 
the son of Rambhajan, the predeceas- 
ed son of one Jagram, the owner of 
the property sought to be divided. The 
learned munsiff granted a decree but 
in appeal it was reversed. This dis- 
missal of the suit was affirmed in the 
High Court, and the  plaintiff-appel- 
lant has come to this Court, urging 
before us the only point thatthe civil 
court had no jurisdiction to decide the 
question of title, turning on his son- 
ship, which had already been held im 
his favour by the consolidation autho- 
rities under the U. P. Consolidation of 
Holdings Act 1953 (U.P. Act No. 5 of 
nou hereinafter called, for short, the 

ct. 


2.  'This being the sole short point 


involved in this case, the facts may be 


briefly set out and the law bearing on 
this question stated. One Jagram had 
four sons, including Rambhajan. The 
latter pre-deceased the father, hav- 
ing died in 1942. The  plaintiff- 
appellant claims to be the son of Ram- 
bhajan. Jagram died on 13th March, 
1956, and if the plaintiff's claim were 
correct, as son of a pre-deceased son, 
he would be entitled to a 4th share in 
Jagram's estate together with the 3 
surviving sons. The question of fact on 
which the parties joined issue was as 
to whether the appellant was the son 
of Rambhajan at all In proceedings. 
before the consolidation authorities, 
his claim for mutation was upheld, but 
as earlier pointed, his ultimate fate 
was different in the civil courts. (It. 
is true that the trial court had upheld 
his claim but we are concerned with. 
the final verdict rendered by the. High. 
Court which is against the appellant). 
; 3.. Having obtained a decisiom 
in his favour in the mutation proceed- 
ings under the U. P. Land Revenue- 
Act, the plaintiff-appellant  naturally- 
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contended that it was not open to the 
civil court to go into this question or 
“set aside the finding. This contention 
is based on Ss. 27 (2) and 49 of the U P. 
Consolidation of Holdings Act, 1953. 
‘The scheme of that Act, the policy be- 
hind that legislation and the language 
of the relevant provisions clearly show 
that the legislature did not want ques- 
tions of title to be decided by the 
-civi] court when the consolidation pro- 
ceedings were under way. It is per- 
' fectly plain that the fragmented hold- 
ing being converted into  consoli- 
dated parcels of land is a complicated 
Operation to be conducted by adminis- 
‘trative authorities, and if long and 
frequent proceedings in civil courts 
hold up consolidation operations, the 
"very transformation of land holdings 
in villages the legislature desired to 
produce would have been indefinitely 
postponed and messed up. It is thus 
-obvious that at this stage civil courts 
should not intervene even if the ques- 
-tion were of heirship or title to pro- 
;perty. At the same time, the legisla- 
‘ture did not want to hand over these 
-complicated questions of title and the 
like to mere consolidation agencies, 
„and so under Sections 12 (4) and 22 
(1). it was provided that objections 
relating to title to land, if they crop- 
‘ped up at intermediate stages in 
the course of these operations, were 
‘to be referred to arbitration. By Sec- 
‘tion 37, the legislature provided that 
-the arbitrators should be appointed by 
-the State Governments from amongst 
«civil judicial officers or Assistant Col- 
lectors of the first class of not less 
-than five years’ standing. For the pur- 
poses of procedure and speedy dispo- 
sal, the Arbitration Act of 1940 was 
.also made applicable. . 


4. | The smooth progress un- 
shampered by civil litigation, of con- 
-solidation operations, was thus ensur- 
sed by the provisions of the Act. Sec- 
-tion 4 thereof marks the commence- 
ument of these operations by the publi- 
.cation of a declaration with a view 
to the proposed scheme of consolida- 
"tion. being made applicable. On such 
‘publication, the district or the local 
„area covered by it shall be deemed to 
be under consolidation operations. The 
revision and correction of maps and 
‘records, essential to end fragmenta- 
-tion and produce consolidation, is pro- 
-vided for in Chapter 2, the prepara- 


A. I. R. 
tion of the consolidation scheme is 
itself provided for under Chapter 3. 


and the culmination of these consoli- 
dation efforts is in the eonfirmation of 
the statement of proposal by the Set- 
tlement Officer (Consolidation) When 
Such proposals are put forward by the 
concerned officers, objections. are 
heard and they are disposed of. If 
any question of title in. or over land 
arises at this stage, that is referred 
for determination to the statutory arbi- 
trator under Section 22. Similarly, at 
the preliminary stage of thé prepara- 
tion of the statement of plots and te-. 
nure-holders, if any question of title 
arises, that also is relegated for deci- 
sion by the arbitrator (vide S. 12 (4)). 
After all these stages are completed, 
under Section 23 of the Act the settle- 
ment officer confirms the statement 
which thereupon becomes final and is 
published in the village. Section 23 
declares this statement of consolida- 
tion scheme to be final and that means 
nobody can challenge the provisions 
in the statement once it is confirmed. 
The publication of such declaration 
marks the completion of the substan- 
tive phase of the consolidation opera- 
tions. The jurisdiction of the consoli- 
dation authorities to decide, or to get 
adjudicated questions of title or rights, 
also comes to an end. Thereafter 
what is left for Chapter 4 to work out 
is the enforcement of the scheme 
which has been confirmed under Sec- 
tion 23. The consolidation scheme 
comes into aperation on the date spe- 
cified by the consolidation officer. 
Thereafter, the holdings are allotted 
and the tenure-holders or the allottees 
are entitled to enter into possession of 
the fields so allotted to them (vide 
S. 26). Consequentialy, under S. 27 
(1), it is provided that the State Gov- 
ernment shall issue a notification under 
Section 48 of the U. P. Land Revenue 
Act 1901 for preparation of tbe new 
village map, khasra and record of 
rights, in accordance with the scheme 
confirmed for that village. It is pro- 
vided—and this is very immortant— 
that all entries in the record of rights 
prepared under sub-section (1)of S. 27 
and notified under Section 48 of the 
U. P. Land Revenue Act 1901, shall be 
final and conclusive. Of course, if the ` 
allottee is not able to take possession, 


the assistant consolidation officer is 
empowered to deliver such possession. 


1974 


“Then there is a comprehensive provi- 
-sion, Section 49, which bars the civil 
-courts’ jurisdiction and runs as fol- 
lows: 

"49. No person shall institute any 

suit or other proceedings in any civil 
court with respect to any matter aris- 
ing out of consolidation proceedings or 
"with respect to any other matter in re- 
gard to which a suit or application 
-could be filed under the provisions: of 
"this Act." 
"Ihe anxiety of the legislature that the 
civil courts shall not unsettle what has 
been painstakingly settled by the con- 
soidation authorities is understand- 
-able. 

5. The whole 
present appeal turns on the ambit and 
"limit of the Civil Courts’ jurisdiction in 
‘the light of Section 49. It is well-set- 
‘tled that. the exclusion of the jurisdic- 
tion of the civil court cannot be easily 
inferred and any provision which takes 
it away must be construed strictly. We 
must have this principle in mind when 
interpreting Section . 49. Analytically 
examined, it is clear that the two in- 
hibitory clauses of Section 49, are not 
identical in their scope and effect. The 
jfirst clause is confined to matters 
“arising out of consolidation proceed- 
Jings” under the Act, while the second 
‘clause is limited to matters “in regard 
to which a suit or application could be 
filed under the provisions of this Act”. 

6. In the present case, the 
«question that had arisen was as to 
|who were the heirs of Jagram. This 
iquestion was not covered by the first 
|clause, for two reasons: Firstly, it was 
not a matter arising.out of consolida- 


|tion proceedings but one arising from 
|a vis major ie. the death of Jagram. 
|The words "out of” in clause 1, must 
be given their full restrictive effect. 
They cannot be loosely interpreted and 
equated with "during". The Legisla- 
ture appears to have advisedly used 
these words to restrict the operation 
of this clause to those matters which 
are directly connected with the con- 
solidation proceedings and which, but 
for such proceedings, would not have 
arisen. Secondly, the question of in- 
heritance to the estate of Jagram arose 
after the consolidation operations had 
been substantively completed. 

7. It is admitted that Jagrarn 
was alive when the proposal under 
Section 23 was finased „Jagram was 
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held to be a bhoomidàr as ‘per the 
scheme which was confirmed on 29-2- 
1956. In fact, he died only in March 
that year. It is seen from the records 
that the possession of the various hold- 
ings was to be given to the bhoomi- 
dars and Jagram was to have taken 
possession on 26-2-1956 (vide annexure 
C. Form 23, which discloses that the 
date had been fixed by the District 
Magistrate for transferring possession 
as 29-2-1956 and that all the cultiva- 
tors were told "that from today the 
cultivators are declared  'as agricul- 
turists of the fields mentioned in form 
No. 25". This is contained in annexure 
C dated 29-2-1956 itself.) it is thus 
plain that possession also had been 
given to Jagram and nothing substan- 
tial remained to be done in the shape 
of consolidation. operations so far as 
his parcel of land was concerned. Ti- 
tle, conglomeration, allotment and oc- 
cupation—practically the whole gamut 
of consolidation stages was thus cover- 
ed. 


8. There is no provision in the 
Act for any dispute of title which 
arises subsequent: to confirmation of 
the statement under Section 23 to be 
decided by way of arbitration or other- 
wise. 


9. Now let us ernie whe- 
ther the matter falls within the exclu- 
sionary ambit of clause 2 of Sec. 49. 
The question further resolves itself 
into, whether the consolidation autho- 
rities had the jurisdiction to  deter- 
mine finally this complicated question 
of tithe when the cause of action had 
arisen subsequently to the finalisation, 
publication and even implementation 
of the consolidation scheme so far as 
Jagram was concerned. In our opinion. 
the answer to this question must be 
in the negative. Section 27 (1) requires 
the Director of Consolidation to cause. 
soon after the consolidation scheme 
has come into force, the preparation 
of the record of rights and other reve- 
nue records, but this, in terms of that 
sub-section, is to be done in accordance 
with the provisions of the U. P. Land 
Revenue Act, 1901. According to sub- 
section 27 (3), after the records have 
been so prepared, their further main- 
tenance will be thé responsibility of 
the Collector, and this, too, is to be 
done under Section 33 of the U. P. 
Land Revenue Act, 1901. It was d 
&bundantly clear that an application 
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for mutation on the basis of inheri- 
tance when the cause of action arose, 
after the finalisation. and publication 
of the scheme under Section 23, is not 
a matter in regard to which an appli- 
cation could be filed "under the provi- 
sions of this Act" within the meaning 
of clause 2 of Section 49. Thus, the 
other limb. of Section 49, also is not 
jattracted. The result is that the plea 
of bar of the civil courts’ jurisdiction 
to investigate and adjudicate upon the 
title to the land or the sonship of the 
plaintiff has no substance. Nothing 
done in consolidation proceedings is 
undone by that suit. To urge that the 
formal. notification under Section 52 
not having been published the court 
had no jurisdiction is to misread Sec- 
tion 49 and to exalt a ritual into a 
legal reality. 

10. We may. mention here that 
the Allahabad High Court has con- 
‘sistently taken this view. See Smt. 
‘Natho v. Board of Revenue, U. P. 
Allahabad, 1966 All LJ 563 where this 
position has been explained. But more 
clinchingly has this matter been dealt 
with in a recent judgment of that 
Court in Smt. Bhuri v. Sunder, 1973 
Al LJ 352. We approve of the rea- 
soning therein, in so far as it is in ac- 
cord with the above observations and 
hold that there is no merit in this ap- 
peal and dismiss it but with no order 
as to costs in this Court having regard 
to the totality of circumstances in the 


' case. 
Appeal dismissed. 
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Section 8 (2) (b) of Central Sales Tax 
Act does not suffer from abdication or 
excessive delegation of legislative 
power — (X-Ref:— Central Sales Tax . 
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Brief Note: — (A) Per Khanna, 
Alagiriswami and Bhagwati, JJ.:— 


The legislature in conferring power 
upon another authority to make subor- 
dinate or ancillary legislation must 
lay down policy, principle or standard 
for the guidance of the authority con-. 
cerned. It is not correct to say that if 
the legislature can repeal an  enact- 
ment, it retains enough control over 
the authority making the subordinate 
legislation and, as such, it is not neces- 
sary for the legislature to lay down 
legislative policy, standard or guide- 
lines in the statute. The Parliament 
has, under Section 8 (2) (b) of the Can- 
tral Sales Tax Act, not fixed the rate 
of Central Sales tax but has adopted 
the rate applicable to the sale or pur- 
chase of goods inside the appropriate 
State in.case such rate exceeds 10 per 
cent. The Parliament.in doing so has 
laid down legislative policy and has 
not abdicated its legislative function. : 
The object of law is that the rate of 
the Central sales tax shall in no event 
be less than the rate of local sales tax 
though it may exceed the local rate 
in case that rate: be less than 10 per 
cent. The object of the law apparent- 
ly is to deter inter-State sales to un- 


- registered dealers as such inter-State 


sales would facilitate evasion of tax. 


' It is also not possible to fix the imaxi- .. 


mum rate umder Section 8 (2) (b) be- 
cause the rate of local sales tax varies 
from State to State, the rate 
of local sales tax ¢an also be changed 
by the State Legislatures from time 
to time. Section 8 (2) (b) of the Cen- 
tral Sales Tax Act does not suffer 
from the vice of abdication or exces- 
sive delegation of legislative power. 
Case law discussed. 1973 Tax-LR 1805 
(Madh Pra). Affirmed. 

(Panas 22, 26, 29) 


. Per Ray C. J. and Mathew, J:— 
Parliament can repeal the provisions 
of Section 8 (2) (b) adopting the higher. 
rate of tax fixed by the appropriate 
State legislature in respect of intra- 
State sales. So long as Parliament can 
repeal the provisions of Section 8. (2) 
(b) adopting the higher rate of tax fix- 


"ed by the State legislatures, it has not 
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abdicated its legislative function. Case 
law discussed. (Para 72) 
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The Judgment of Khanna, A. 
Alagiriswami and Bhagwati, JJ. was 
delivered by 

KHANNA, J.:— The short ques- 
tion which arises for determination in 
these four appeals on certificate against 
the judgment of the Madhya Pradesh 
High Court is whether the provisions 
of Section 8 (2) (b) of the Central Sales 
Tax Act, 1956 (Act 54 of 1956) (herein- 
after referred to as the Act) suffer 
from the vice of excessive delegation. 
The High Court answered this ques- 
tion in the negative and upheld the 
constitutional validity of those provi- 
sions. 

2. Sub-sections (1) (2) and (4) 
of Sectión 8 of the Act read as under: 

"(1) Every dealer, who in the 
course of inter-State trade or  com- 
merce— : 

(a) sells to the Government any 
goods; or i 

(b) sells to a registered dealer 
other than the Govemment goods of 
the description referred to in sub-sec- 
tion (3); 
shall be liable to pay tax under this 
Act, which shall be three per cent. of 
his turnover. 

(2) The tax payable by any dealer 
on his turnover in so far as the turn- 
over or any part thereof relates to the 
sale of goods in the course of inter- 
State trade or commerce not falling 
within sub-section (1)— 

(a) in the case of declared goods, 
shall be calculated at the rate appli- 
cable to the sale or purchase of such 
goods inside the appropriate State: 
and l 

(b) in the case of goods other than 
declared goods, shall be calculated at 
the rate of ten per cent or at the rate 


94 


52 
52 
52 
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applicable to the sale or purchase ‘of 
such goods inside the appropriate 
State, whichever is higher: í 
„and for the purpose of making any 
such calculation any such dealer shall 
. be deemed to bea dealer liable to pay 
' tax under the sales tax law of the ap- 
propriate State, notwithstanding that 
he, in fact, may not be so liable under 
that law. . 


(4) The provisions of sub-sec. (1) 
shall not apply to any sale in the 
course of inter-State trade or œm- 
merce, unless the dealer selling the 
goods furnishes to the prescribed au- 
thority in the prescribed manner— 


(a) a declaration duly filled and 
signed by the registered dealer to 
whom the goods are sold containing 
the prescribed particulars in a pres- 
.ertbed form obtained from the pres- 
cribed authority, or 


(b) if the goods are sold to the 
Government, not being à registered 
dealer, a certificate in the prescribed 
form duly filled and signed by a duly 
authorised officer of the Government." 


3.. It has been argued on be- 
half of the appellants that the fixation 
ofrateof tax is a legislative function 
and as the Parliament has, under Sec- 
tion 8 (2) (b) of the Act, not fixed the 
rate of central sales tax but has ado- 
pted the rate applicable to the sale or 
purchase of goods inside the appropri- 
ate State in ease such rate exceeds 10 
per cent, the Parliament has abdica- 
ted its legislative function. The above 


provision is consequently stated to be. 


constitutionally invalid because of ex- 
cessive delegation of legislative power. 
This contention, in our opinion, is not 
well founded. Section 8.(2) (b) of the 
Act has plainly been enacted with a 


view to prevent evasion “of the. pay-. 


ment of the central sales tax. The Act 
prescribes a low rate of tax of 3 per 
cent in the case of inter-State | sales 
only if the goods are sold to the Gov- 
ernment or to a registered dealer other 
than.the Government. In the case of 
such a registered dealer, it is essential 
that the goods should be of the des- 
‘cription mentioned in sub-section (3) 
of Section 8 of the Act. In order, .how- 
ever, to avail of the benefit of such a 
- low- rate of tax under S. 8 (1) of the 
Act, itis also essential that the dealer 
selling the goods should furnish 
to the prescribed authority in the pres- 


cribed: manner a declaration duly fill- 
ed and signed by the registered dealer, 
to whom the goods are sold, contain— 
ing the prescribed particulars.in pres— 


‘eribed form obtained from the pres- 


cribed authority, or if the goods are 
sold to the Government not .being a. 
registered dealer, a certificate in the 
prescribed form duly: filled and sign- 
ed by a duly authorised officer of the 
Government. In cases not falling under 
sub-section (1), the ‘tax payable by 
any dealer in respect of inter-State 
sale of declared goods is the rate ap— 
plicable to the sale or purchase. of such 
goods inside the appropriate State 
vide Section 8 (2)-(a) of the Act. As 
regards goods other than the declared 
goods, Section 8 (2) (b) provides that 
the tax payable by any dealer on the 
sale of such goods in the course of 
inter-State trade or commerce shall 
Be calculated at the rate of. 10 per cent. 
or at the rate applicable to the sale or 
purchase of such goods inside the ap- 
propriate State. whichever is higher. ` 


4. The question with which we 
are concerned is whether the Parlia- 
ment in not fixing the rate itself andi 
in adopting the rate applicable to the 
sale or purchase of goods inside the 
appropriate State has not laid down 
any legislative policy and has, abdi- 
cated its legislative function. In this 
connection we are of the view that a 
clear legislative policy can be found 
in the provisions of Section 8. (2) (b) 
of the Act. The policy of the law ir 
this respect is that in case the rate of 
local sales tax be less than 10 per cent, 
in such an event the dealér, if the case 
does not fall within Section 8 (1) of 
the Act, should pay central sales tax 
at the rate of 10 per cent. If, however. 
the rate of local sales tax for the goods 
concerned be more than 10 per cent. 
in that event the policy is. that the 
rate of the central sales tax shall also 
be the same as that of the local sales 


.tax for the said goods. The object of 


law thus is that the rate of the central 
sales tax shall in no event be less than 
rate of local sales: tax for the goods im 
question though it may exceed the 
local rate in case that rate be less than 
10 per cent. For example, if the local 
rate of tax in the appropriate State 
for the non-declared goods be 6 per 
cent, in such an event a dealer, whose 
case is not covered by Section 8 (1) o£ 
the Act, would. have to .pay central 
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sales tax at a rate of 10 per cent. in 
case, however, the rate of local sales tax 
for such goods be 12 per cent, the rate 
of central sales tax would also be 12 
per cent because otherwise, if the rate 
of central sales tax were only 10 per 
cent, the unregistered dealer who pur- 
chases goods in the course of inter- 
State trade would be in a better posi- 
tion than an intra-State purchaser and 
there would be no disincentive to the 
dealers to desist from selling goods to 
unregistered purchasers in the course 
of inter-State trade. The object of the 
law apparently is to deter inter-State. 
sales to unregistered dealers as such 
inter-State sales would facilitate eva- 
sion of tax. Itis also not possibly possi- 
ble to fix the maximum rate under S. 8 
(2) (b) because the rate of local sales 
tax varies from State to State. The 
rate of local sales tax can also be 
changed by the State Legislatures 
from time to time. It is not within the 
competence of the Parliament to fix 
the maximum rate of local sales tax. 
The fixation of the rate of local sales 
tax is essentially a matter for the 
State Legislatures and the Parliament 
does not have any control in the mat- 
ter. The Parliament has therefore 
necessarily, if it wants to prevent eva- 
sion of payment of central sales tax 
to tack the rate of such tax with that 
of local sales tax, in case the rate of 
local sales tax exceeds a particular 
limit. Dealing with the provisions of 
Section 8 (2) (b) of the Act. Hegde, J. 
in the case of State of Madras v. N. K. 
Nataraja Mudaliar, (1968) 3 SCR 829 
= (AIR 1969 SC 147) observed: 
“Then we come to clause (b) of 
Section 8 (2), which deals with goods 


other than declared goods. Here the 
law at the relevant time was that the 
tax shall be calculated at the rate of 
seven per centum of the turnover or 
at the rate applicable to sale or pur- 
chase ‘of such goods inside the appro- 
priate State, whichever is higher. As 
could be seen from the report of the 
Taxation Enquiry Committee, the main 
reason for this provision was to pre- 
vent as far as possible the evasion of 
sales tax. The Parliament was anxious 
that inter-State trade. should be cana- 
lised through registered dealers over 
whom the appropriate Government 
has a great deal of control. It is not 
very easy for them to evade tax. A 
measure which is intended to check 
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the evasion of tax is undoubtedly a: 
valid measure. Further, inter-State 
trade carried on through dealers com- 
ing within Section 8 (2), must be in 
the very nature of things very little. 
It is in public interest to see that im 
the guise of freedom of trade, they do 
not evade the payment of tax. If the 
sales tax they have to pay is as high: 
or even higher than intra-State sales 
tax then they will be constrained to 
register themselves and pay the tax 
legitimately due. The impact of this 
provision on inter-State trade is bound: 
to be negligible, but at the same time 
it is an effective safeguard against. 
evasion of tax.” 


5. The adoption of the rate of 
local sales tax for the purpose of the- 
central sales tax as applicable in a. 
particular State does not show that. 
the Parliament has in any way abdi-- 
cated its legislative function. Where a: 
law of Parliament provides that the: 
rate of central sales tax should be 10; 
per cent or that of the local sales tax, 
whichever be higher, a definite legis- 
lative policy can be discerned in such 
a law, the policy being that the rate 
Of central sales tax should in no event. 
be less than the rate of local sales tax.. 
In such a case, it is, as already stated‘ 
above, not possible to mention the ore~ 
cise figure of the maximum rate ` of 
central sales tax in the law made by- 
the-Parliament because such a rate is: 
linked with the rate of local sales tax 
which is prescribed by the State Legis- 
latures. The Parliament in making: 
such a law cannot be said to have in— 
dulged in self-effacement. On the con-— 
trary, the Parliament by making such» 
a law effectuates its legislative policy,. 
according to which the rate of central. 
sales tax should in certain contingen-- 
cies be not less than the rate of the- 
local sales tax in the appropriate State. 
A law made by Parliament containing- 
the above provision cannot be said to- 
be suffering from the vice of exces-- 
sive delegation of legislative function. 
On the contrary, the above law incor- 
porates within itself the necessary- 
provisions to carry out the objective- 
of the legislature, namely, to prevent. 
evasion of payment of central  sales- 
tax and to plug possible loopholes. 


6. There is, in our opin’ 
marked difference between the °*~ 
ment of a law which was struc’ 
by this Court in the case of ` 


* 
' 
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Rao v. Union Territory of Pondicherry, 
(1967) 2 SCR 650 = (AIR 1967 SC 
1480) and that contained in Section 8 
42) (b) of the Central Sales Tax Act. 
In Shama Rao’s case the Legislative 
Assembly for the Union Territory of 
Pondicherry passed the Pondicherry 
General Sales Tax Act which was 
published on June 30, 1965, Section 1 
42) of the Act provided that it would 
come into force on such date as the 
Pondicherry Government may by noti- 
fication appoint and Section 2 (1) pro- 
‘vided that the Madras General Sales 
"Tax Act, 1959, as in force in the State 
of Madras immediately before the 
commencement of the Pondicherry 
Act, shall be-extended to Pondicherry 
subject to certain modifications. The 
Pondicherry Government issued a noti- 
fication on March 1, 1966, appointing 
April 1, 1966 as the date of commence- 
ment of the Pondicherry Act. Prior to 
the issue of the notification, the Madras 
Legislature, had amended the Madras 
Act and consequently it was the 
Madras Act as amended up to. April 
1, 1966 which was brought into force 
in Pondicherry. A petition was there- 
upon filed. challenging the validity of 
the Pondicherry Act. During the pen- 
dency of that petition, the Pondicherry 
Legislature passed Amendment Act 13 
“of 1966 whereby Section 1 (2) of the 
principal Act was amended to read 
that the latter Act would come 
‘force on April 1, 1966 and that all 
“proceedings and action taken under 
that Act would be deemed valid as if 
the principal Act as amended had been 
in force at all material times. It was 
‘held by majority by this Court that 
‘the Act of 1965 was void and 
born and could not be revived by the 
.Amendment Act of 1966. According to 
‘the Court, the Pondicherry - Legisla- 
‘ture not only adopted the Madras Act 
‘aS it stood at the date when it passed 
‘the principal Act, but in effect it also 
-enacted that if the Madras Legislature 
were to amend its Act prior to the 
‘notification of its extension to Pondi- 
-cherry, it would be the amended Act 
\-that would apply. The Legislature, it 
as held, at that stage could not anti- 
te that the Madras Act would not 
mended nor could it predicate 
sswenendments would be carried 
7"wouldwer they would .be of a 
racter or whether they 


le in Pondicherry. The 


into' 


still- . 
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result, in the opinion of the Court, was 
that the Pondichery Legislature ac- 
cepted the amended Act though it was 
notand couldnotbe aware what the 
provisions ofthe amended Act would 
be. There was, according tothe Court. 
in these circumstances a total surrender 
in the matter of sales tax legislation 
by the Pondicherry Assembly in favour 
of the Madras Legislature. 


T; It would oppear from the 
above that the reason which prevailed 
with the majority in striking down the 
Pondicherry Act was the total surren- 
der in the matter of sales tax legisla- 
tion by the Pondicherry Legislature in 
favour of the Madras Legislature. No 
such surrender is involved in the pre- 
sent case because of the Parliament 
having adopted in one particular res- 
pect the rate of local sales tax for the 
purpose of central sales tax. Indeed, 
as mentioned earlier, the adoption of 
the local sales tax is in pursuance of a 
legislative policy.induced by the desire 
to prevent evasion of the payment of 
central sales tax by discouraging inter- 
State sales to unregistered dealers. No 
such policy could be discerned in the 
Pondicherry Act which was struck 
down by this Court. 


8. Another distinction, though 
not very material, is that in the Pon- 
dicherry case the provisions of the 
Madras Act along with the subsequent 
amendments were made applicable to 
an area which was within the Union 
Territory of Pondicherry and not in 
Madras State. As against that, in the 
present case we find that the Parlia- 
ment has adopted the rate .of local 


sales tax for certain purposes of the 


Central Sales Tax Act only for the 
territory of the State for which the 
Legislature of that State had prescri- 
bed the rate of sales tax. The central 
sales tax in respect of the territory of 
a State is ultimately assigned to that 
State under Article 269 of the Consti- 
tution and is imposed for the benefit 
of that State. We would, therefore, 
hold that the appellamts cannot derive 
much, assistance from the above men- 

tioned decision of this Court. : 


9. It may be stated that this 
Court in two cases has upheld the vali- 
dity of statute by which the legisla- 
ture left the fixation of rates to 
another body. This was, however, sub- 
ject to the rider that the legislature 
must provide guidance for such fixa- 
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tion. In the case of Corporation of 
Caleutta v. Liberty Cinema, (1966) 2 
SCR 477 — (AIR 1965 SC 1107) while 
dealing with Section 548 of the Cal- 
cutta Municipal Act relating to the 
levy of licence fee on cinema houses, 
Sarkar, J. (as he then was) speaking 
for the majority -after referring to the 
earlier case of Banarsi Das Bhanot v- 
State of Madhya Pradesh, 1959 SCR 
427 — (AIR 1958 SC 909) observed: 


“This therefore is clear authority 
that the fixing of rates may be left to 
non-legislative body. No doubt when 
the power to fix rates of taxes is left 
to another body, the legislature must 
provide guidance for such fixation. 
The question then is, was such  gui- 
dance provided in the Act? We first 
wish to observe that the validity of 
the guidance cannot be tested by a 
rigid uniform rule; that must depend 
on the object of the Act giving power 
to fix the rate.” i 


10. In Municipal Corporation 
of Delhi v. Birla Cotton, Spinning and 
Weaving Mils, Delhi, (1968) 3 SCR 
251 = (AIR 1968 SC 1232) this Court 
dealt with the provisions of Sections 
113 and 150 of the Delhi Municipal 
Corporation Act in the context of levy 
of certain taxes including tax on con- 
sumption or sale of electricity. One of 
the questions which arose for deter- 
mination in that case was whether 
Section 150 of the abovementioned Acb 
transgressed the limits of permissible 
delegation. .According to that section, 

. the Municipal Corporation may at a 
meeting pass a resolution for the levy 
of any .of the taxes specified in sub- 
section (2) of Section 113 defining the 
maximum rate of tax to-be levied the 

` class or classes of persons or the des- 
cription of articles and properties to be 
taxed, the system of assessment to be 
adopted and the exemptions, if any, 
to be granted. Such a resolution has 
to be sanctioned by the Central Gov- 
ernment and thereafter the Corpora- 
tion has to pass & second resolution de- 
termining, subject to. the maximum 
rate, the actual rate of tax. Wanchoo, 
C. J., Hidayatullah, Sikri, Ramaswami 
and Shelat, JJ. upheld the validity of 
the above section, while Shah and 
Vaidialingam, JJ. dissented and held 
that Section 150 (1) of the Act was 
void because of excessive delegation 
of legislative authority to the Corpora- 
tion. Wanchoo, C. J. and Shelat, J. on 
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a consideration of the various  provi- 
sions of the Act held that the power 
conferred by Section 150 on the Cor- 
poration was not unguided and could’ 
not be said to amount to excessive 
delegation. After referring to the ear- 
Vier authorities, Wanchoo, C. J. speak- 
ing for himself and Shelat, J. obser- 
ved: 


“A review of these authorities 
therefore leads to the conclusion that 
so far as this Court is concerned the 
principle is well established that essen- 
tial legislative function consists of the 
determination of the legislative policy 
and its formulation as a binding rule 
of conduct and camnot be delegated by 
the legislature. Nor is there any un- 
limited right of delegation inherent in 
the legislative power itself. This is not 
warranted by the provisions of’ the 
Constitution. The legislature must re- 
tain in its own hands the essential 
legislative functions and what can be 
delegated is the task of subordinate 
legislation necessary for implement- 
ing the purposes and objects of the 
Act. Where the legislative policy is 
enunciated with sufficient clearness or 
a standard is laid down, the Courts 
should not interfere. What guidance 
should be given and to what ex- 


tent and whether guidance has 
been given im a particular case 
at -all depends on a consideration 


of the provisions of the particular Act 
with which the Court has to. deal in- 
eluding its preamble. Further it ap- 
pears to us that the nature of the body 
to which delegation is made is also a 
factor to be taken into consideration 
in determining whether there is suffi- 
cient guidance in the matter of dele- 
gation." 
Hidayatullah, J. (as he then was) 
Speaking for himself and Ramaswami, 
J. observed: 

"Once it is established that the 
legislature itself has willed that a 
particular thing be done and has mere- 
ly left the execution, of it to a chosen 
instrumentality (provided that it has 
not parted with its control) there can 
be no question of excessive delegation. 
If the delegate acts contrary to the 
wishes of the legislature the legisla- 
Due can undo what the delegate has 
one." 
It was further observed: 

"To insist that the legislature 


should provide for every matter con- 
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nected with. municipal taxation would 
make municipalities mere: tax collect- 
ing departments and not self-govern- 
ing bodies which they are intended to 
be. Government might as well collect 
the taxes and make them available to 
the municipalities. That is not a correct 
reading of the history of Municipal 
Corporations and other self-governing 
institutions in our country.” 

Sikri, J. (as he then was) observed: 


"T can see no sign of abdication of 
its functions by Parliament in this Act. 
On the contrary Parliament has con- 
stituted the Corporation and  prescri- 
T its duties and powers in great de- 
But assuming I am bound by au- 
thorities of this Court to test the vali- 
dity of Section 113 (2) (d) and Sec- 
tion 150 of the Act by ascertaining 
whether a guide or policy exists in the 
Act. I find adequate guide or policy 
in the expression ‘purposes ofthe Act’ 
in Section 113. The Act has pointed 
out the objectives or the results to be 
achieved and taxation can be  levied 
enly for the purpose of achieving the 
objectives or the results. This, in my 
view, is sufficient guidance especially 
.' to a self-governing body like the Delhi 
Municipal Conporation. It is not neces- 
sary to rely on the safeguards men- 
tioned by the learned Chief Justice 
to sustain the delegation". 
Shah, J. (as he then was) speaking for 
: himself and Vaidialingam, J. after re- 
ferring to the earlier authonities ob- 
served: 

"On a review of the cases the fol- 
lowing principles appear to be well 
settled: (i) Under the Constitution the 
Legislature has plenary powers within 
its allotted field; (ii) Essential legisla- 
tive function cannot be delegated by 
the Legislature, that is, there can be 
no abdication of legislative function or 
authority by complete effacement, or 
even partially in respect of a parti- 
cular topic or matter entrusted by the 
Constitution to the Legislature; (iii) 
Power to make subsidiary or ancillary 
legislation may however be entrusted 
by the Legislabure to another body of 

. its choice, provided there is enuncia- 
tion of policy, principles or standards 
either expressly or by implication for 
the guidance of the delegate in that 
behalf. Entrustment of power without 
guidance amounts to excessive delega- 
tion of legislative authority: (iv) Mere 
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authority to legislate on a particular 
topic does not confer authority to de- 
legate its power to legislate on that 
topic to another body. The power cen- 
ferred upon the Legislature on topic 
is specifically entrusted to that body, 
and it is a necessary intendment ef 
the constitutional orovision which con- 
fers that power that it shall not be de- 
legated without laying down  princi- 
ples, policy standard or guidance to 
another body unless the Constitution 
expressly permits delegation; and (v) 
the taxing provisions are not excep- 
tion to these rules.” 

It was further observed: 


“The Constitution entrusts the 
legislative functions to the legislative 
branch of the State and directs that 
the functions shall be performed by 
that body to which the Constitution 
has entrusted and not by some one 
else to whom the Legislature at a 
given time thinks it proper to dele- 
gate the function entrusted to it. A 
body of experts in a particular branch 
of undoubted integrity or special com- 
petence may probably be in a better 
position to exercise the power of legis- 
lation in that branch, but the Consti- 
tution has chosen to invest the elected 
representatives of the people to exer- 
cise the power of legislation, and not 
to such bodies of experts. Any attempt 
on the part of the experts to usunp or 
of the representatives of the people to 
abdicate the functions vested in the 
legislative branch is, inconsistent with 
the constitutional scheme. Power to 
make subordinate or ancillary legisla- 
tion may undoubtedly be conferred 
upon a delegate, but the Legislature 
must in conferring that power disclose 
the policy, principles or standards 
which are to govern the delegate in 
the exercise of that power so as to set 
out a guidance. Any delegation which 


transgresses this limit infringes the 
constitutional scheme.” 
After referring to the provisions of 


the Delhi Municipal Corporation Act, 
Shah and Vaidialingam, JJ. held that 
the delegation could not be upheld 
merely because of the special status, 
character, competence or capacity of 
the delegate or by reference to the 
provisions made in the statute to pre- 
vent abuse by the delegate of its au- 
thority. Shah and Vaidialingam, JJ. 
accordingly came to the conclusion 
that Section 150 (1) was void as it per- 
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mitted excessive delegation of legisla- 
tive authority to the Corporation. 

11. It would appear from the 
above that not only was the constitu- 
tional validity of Section 150 of the 
Delhi Municipal Corporation Act up- 
held by the majority, the majority of 
the Judges also expressed the view 
that it was essential for the legislature 
to lay down the legislative policy and 
standards before it could delegate the 


task of subordinate legislation to 
another body. 
12. We find ourselves unable 


to agree with the view, which has been 
canvassed during the course of argu- 
ments that if a legislature confers 
power to make subordinate or ancillary 
legislation upon a delegate, the legis- 
lature need not disclose any policy, 
principle or standard which might pro- 
vide guidance for the delegate in the 
exercise of that power. 


13. ' It may be stated at the out- 
set that the growth of the legislative 
powers of the executive is a significant 
development of the twentieth century. 
The theory of laissez-faire has been 
given a go-by and large and compre- 
hensive powers are being assumed by 
the State with a view to improve so- 
cial and economic well being of the 
people. Most of the modern socio-eco- 
nomic legislations passed by the legis- 
lature lay down the guiding principles 
and the legislative policy. The legis- 
latures because of limitation imposed 
upon by the time factor hardly 
go into matters of detail Pro- 
vision is, therefore, made for de- 
legated legislation to obtain flexi- 
bility, elasticity, expedition and op- 
portunity for experimentation. The 
practice of empowering the executive 
to make subordinate legislation within 
a prescribed sphere has evolved out of 
practical necessity and pragmatic needs 
of a modern welfare State. At the 
same time it has to be borne in mind 
that our Constitution-makers have en- 
trusted the power of legislation to the 
representatives of the people, so that 
the said power may. be exercised not 
only in the name of the people but 
also by the people speaking through 
their representatives. The rule against 
excessive delegation of legislative au- 
thority flows from and is a necessary 
postulate of the sovereignty of the 
- people. The rule contemplates that it 
: js not permissible to substitute in the 
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matter of legislative policy the views 
of individual afficers or other autho- 
rities, however competent they may 
be for that of the popular will as ex- 
pressed by the representatives of the 
people. As observed on page 224 of 
Vol. I in Cooley's Constitutional Limi- 

tations, 8th Ed.: ! 


"One of the settled maxims in 
constitutional law is, that the power 
conferred upon the legislature to make 
laws cannot be delegated by that de- 
partment to any other body or autho- 
rity. Where the sovereign power ` of 
the State has located the authority. 
there it must remain: and by the con- 
stibutional agency alone the laws must 
be made until the constitution itself is 
changed. The power to whose  judg- 
ment, wisdom, and patriotism this 
high prerogative has been entrust- 
ed cannot relieve itself of the respon- 
sibility by choosing other agencies wp- 
on which the power shall be devolved, 
nor, can it substitute the judgment, 
wisdom and patriotism of any other 
body for those to which alone the peo- 
ple have seen fit to confide this sove- 
reign trust.” i 


14. According to John Locke 
when Parliamentary representatives 
have been chosen and the authority to 
make.laws has been delegated to them, 
they have no right to redelegate it. As 
against that Jeremy Bentham in The 
Limits of Jurisprudence Defined  dis- 
tinguishes between laws which belong 
to the legislator by conception being 
his work alone, and laws which belong 
to him by pre-adoption, being the joint 
work of the legislator and the 'subor- 
dinate power holder’. In the latter case 
he says, the legislator ‘sketches out a 
sort of imperfect mandate which he 
leaves it to the subordinate holder to 
fill up’. To economise its own time and 
to take advantage of expert skill in 
administration, Parliament is content 
to lay down principles and to leave 
the details (frequently experimental or 
requiring constant adjustment in the 
light of experience) to some responsi- 
ble minister or public body (See Nore- 
word by Sir Cecil Carr to Hawitt’s The 
Control of Delegated Legislation, 1973 
Ed.). 


15. The Constitution, as ob- 
served by this Court in the case of 
Devi Das Gopal Krishan v. State of 
Punjab, AIR 1967 SC 1895 confers a 
power and imposes a duty on the legis- 
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. lature to make laws. The essential 
legislative function is the determina- 
tion of the legislative policy and its 
formulation as a rule of conduct. Ob- 
viously it cannot abdicate its functions 
in favour of another. But in view of 
the multifarious activities of a welfare 
State, it cannot presumably work out 
all the details to suit the varying as- 
pects of a complex situation. It must 
necessarily delegate the working out 
of details to the executive or any other 
agency. But there is danger inherent 
in such a process of delegation. An 
overburdened legislature or one con- 
trolled by a powerful executive may 
unduly overstep the limits of delega- 
tion. It may not lay down any policy 
at all; it may declare its policy in 
vague and general terms; it may not 
set down amy standard for the gui- 
dance of the executive; it may confer 
an arbitrary power on the executive 
to change or modify the policy laid 
down by it without reserving for it- 
self any control over subordinate legis- 


lation. This self effacement of legisla- . 


tive power in favour of another agency 
either in whole or in part is beyond 
the permissible limits of delegation. It 
is for a Court to hold on a fair, gene- 
rous and liberal construction of an 
impugned statute whether the legisla- 
ture exceeded such limits. 


16. The question as to the 
limits of permissible delegation of 
legislative power has arisen before this 
Court in a number of cases. Those 
cases were reviewed at length in the 
judgments of Wanchoo, C. J. and 
Shah, J. in (1968) 3 SCR 251 = (AIR 
1968 SC 1232) (supra) and they sum- 
med up the conclusions or principles 
which had been established by those 
cases. Those conclusions or principles 

‘have already been reproduced above. 


17. The matter came up for the 
first time before this Court In re Delhi 
Laws Act. (1912) 1951 SCR 747=(AIR 
1951 SC 332). Although each one of 
the learned Judges who heard that 
case wrote a separate judgment, the 
view which emerged from if- 
ferent judgments was that it could not 
be said that an unlimited right of de- 
legation was inherent in the  legisla- 
tive power itself. This was not war- 
ranted by the provisions of the Con- 
stitution, which vested the power of 
legislation either in Parliament or 
State Legislatures. The legitimacy of 
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delegation depended upon its being 
vested as an ancillary measure which 
the legislature considered to be neces- 
sary for the purpose of exercising its 


‘legislative powers effectively and com- 


pletely. The legislature must retain 
in its own hands the essential legisla- 
tive function. Exactly what constitu- 
ted "essential legislative function’ was 
difficult to define in general terms, 
but this much was clear that the es- 
sential legislative function must at 
least consist of the determination of 
the legislative policy and its formula- 
tion as a binding rule of conduct. Thus 
where the law passed by the legisla- 
ture, declares the legislative policy 
and lays down the standard which is 
enacted into a rule of law, it can leave 
the task of subordinate legislation 
like the making of rules, regulations 
or bye-laws which by its very nature 
is ancillary to the statute to subordi- 
nate bodies. The subordinate authority 
must do so within the framework of the 
law which makes the delegation and 
such subordinate legislation has to 
be consistent with the law under 
which it is made and cannot go 
beyond the limits of the policy 
and standard laid down in the 
law. As long as the legislative policy: 
is enunciated with sufficient clearness 
or a standard is laid down, the Courts 
should not interfere with the discre- . 
tion that undoubtedly rests with the 
legislature itself in determining . the 
extent of delegation necessary in a 
panticular case (see observations of 
Wanchoo, C. J. in (1968) 3 SCR 251 = 
(AIR 1968 SC 1232) (supra).) 


18. In  Harishankar  Bagla v. 
State of Madhya Pradesh, (1955) 1 
SCR 380 = (AIR 1954 SC 465) this 
Court dealt with the validity of cl. 3 
of the Cotton Textile (Control of . 
Movement) Order, 1948 promulgated 
by the Central Government under Sec- 
tion 3 of the Essential Supplies (Tem- 
porary Powers) Act, 1946. While up- 
holding the validity of the impugned 
clause, this Court observed that the 
legislature must declare the policy of 
the law and the legal principles which : 
are to control any given cases and | 
must provide a standard to guide the 
officials or the body in power to exe- . 
cute the law, and where the legisla- | 
ture has laid down such a principle in 
the Act and that principle is the main- : 
tenance or increase in supply of essen- . 
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tial commodities and of securing equi- 
table distribution and ‘availability at 
Eiven prices, the exercise ofthe power 
was valid. 

19. In-1959 SCR 427 = (AIR 
1958 SC 909) - (supra) . Venkatarama 
Aiyar, J., speaking for the majority 
observed: 


pe the authorities are clear 


that it is not unconstitutional for the 
legislature to leave it to the executive 
. to determine details relating to the 
working of taxation laws, such as the 
selection of persons on whom the tax 
is to be laid, the rates at which it is 
to be charged in respect of different 
classes of goods, and the like." 
The learned Judge held that the power 
conferred on the State Government by 
Section 6 (2) of the Central Provinces 
and Berar Sales Tax Act, 1947 to 
amend, the Schedule relating to exemp- 
tions, was in consonance with the ac- 
cepted legislative practice relating to 
the topic and was not unconstitutional. 
20. In Vasantlal Maganbhai 
Sanjanwala v. State of Bombay, ony) 
1 SCR 341 = (AIR 1961 SC 4) 
validity of Section 6 (2) of the Ber 
bay Tenancy and Agricultural Lands 
Act 67 of 1948 was assailed. The said 
provision authorised the Provincial 
Government by. notification to fix a 
lower rate ofthe maximum rent pay- 
able by the tenants of lands situate in 


' any particular area or to fix such rate . 


_on any other suitable basis as it 
"thought fit. Gajendragadkar, J. (as 
he then was) speaking for the majo- 
rity observed that although the power 
of delegation was a constituent ele- 
ment of legislative power, the legisla- 
ture cannot delegate its essential legis- 
lative function in any case and before 
it can delegate any subsidiary or anci- 
llary powers to a delegate of its choice, 
. it must lay down the legislative policy 


, and principle so as to afford the dele- . 


gate proper guidance in. implementing 
the same. 

21. The views 
this Courtin (1965)2 SCR 477=(AIR 
1965 SC 1107) (supra); (1977) 2 SCR 
650 = (AIR 1967 SC 1480) (supra) and 
AIR 1967 SC 1895 (supra) have already 


: been reproduced above. In Sita: Ram: 


Vishambher Dayal v. State of U. P. 
(1972) 2 SCR 141 = (AIR 1972 sc 
1168) this Court observed: ; 


“It is true that the power to di 


, the rate of a tax is a legislative power 


they were dealing. 


expressed : by: 
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but if the legislature lays down the 
legislative policy and provides the 
necessary guidelines, that power can be 
d-legated to the executive.” `’ 


22. It would appear from the 
above that the view taken by this 
Court in a long chain of authorities is 
that the legislature in conferring 
power upon another authority to make 
subordinate or ancillary legislation 
must lay down policy, principle or 
standard for the guidance of the au- 
thority concerned. The said view has 
been affirmed by Benches of this Court 
comsisting of seven Judges. Nothing 
cogent in our opinion, has been brought 
to our notice as may justify departure 
from the said view. The binding effect 
of that view cannot be watered down 
by the opinion of a writer, however . 
eminent he may be, nor by observa- 


tions in foreign judgments made in 


the context of' the statutes with which 


23. Regarding the subject of 
delegation, it has been observed on 
p. 228 of Cooley’s Constitution Limita- . 
tions, Vol. L 8th Edition: 


"Ihe maxim that power conferred 
upon the legislature to make laws can- 
not be delegated to any other autho- 
rity does not preclude the legislature 
fnom delegating any power not legis- 
lative which. it may itself rightfully 
exercise It may confer an authority 
in relation to the execution of a law 
which may involve discretion, but such 
authority must be exercised under and 
in pursuance of the law. The legisla- 
ture must declare the policy of the 
law and fix the legal principles which 
are to control in given cases; but an 
administrative officer or body may be 
invested with the power to ascertain 
the facts and conditions to which the 
policy and principles apply. If this 
could not be done there would be in- 
finite confusion in the laws, and in 
an effort to detail and to particularise, 
they would miss sufficiency both in 
provision and execution." 


24. The matter has been dealt 
with on page 1637 of Vol. III in Wil- 
loughby on the Constitution of the 
United States, 2nd Edition, in the fol- 
lowing words: 


“The qualifications to the rule 
prohibiting the delegation of  legisla- 
tive power which have been earlier 
adverted to are. those which provide 
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that while the real law-making power 
may not be delegated, a discretionary 
authority may be granted to  execu- 
tive and administrative authorities; (1) 
to determine in specific cases when 
and how the powers legislatively con- 
ferred are to be exercised; and (2) to 
establish administrative rules and re- 
gulations, binding both upon their sub- 
ordinates and upon the publie, fixing 
in detail the manner in which the re- 
quirements of the statutes are to be 
met, and the rights therein created to 
be enjoyed." 


25. The matter has also been 
dealt with in Corpus Juris Secundum 
Vol. 73, page 324. It is stated there 
that the law-making power may not 
be granted to an administrative body 
to be exercised under the guise of ad- 
ministrative discretion. Accordingly, in 
delegating powers to an  administra- 
tive body with respect to the adminis- 
tration of statutes, thelegislature must 
ordinarily prescribe a policy, standard, 
or rule for their guidance and must 
not vest them with an arbitrary and 
uncontrolled discretion with regard 
thereto, and a statute or ordinance 
which is deficient in this respect is 
invalid. In other words, in order to 
avoid the pure delegation of legisla- 
tive power by the creation of an ad- 
ministrative agency, the legislature 
must set limits on such agency's power 
and enjoin on it a certain- course of 
procedure and rules of decision in the 
performance of its function; and, if 
the legislature fails to prescribe with 
reasonable clarity the limits of power 
delegated to an administrative agency. 
or if those limits are too broad, its 
attempt to delegate is a nullity. 


26. We are also unable to sub- 
scribe to the view that if the legisla- 
true can repeal an  enactment,.as it 
normally can, it retains enough con- 
trol over the authority making the 
subordinate legislation and, as such it 
is not necessary for the legislature to 
lay down legislative policy, standard 
ior guidelines in the statute. The ac- 
ceptance of this view would lead to 
startling results. Supposing the Par- 
liament tomorrow enacts that as the 
crime situation in the country has de- 
teriorated, criminal law to be enforced 
in the country from a particular date 
would be such as is framed by an 
officer mentioned in the enactment. 
Can it be said that there has been no 
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excessive delegation. of legislative 
power even though the . Parliament 
omits to lay down in the statute any 
guideline or legislative policy for the 
making of such criminal] law? The 
vice of such an enactment cannot, in 
our opinion, be ignored or lost sight 
of on the ground that if the Parliament 
does not approve the law made by the 
officer concerned, it can repeal the 
enactment by which that officer was 
authorised to make the law. 


27. Reference has been made 
to the decision of the Judicial Com- 
mittee in the case of Cobb & Co. Ltd. 
v. Kropp Eggort Eropp. 1967 AC 141 
The appellant companies in that case 
brought two actions against the Com- 
missioner for Transport, who was the 
nominal defendant for the Government 
of Queensland. The first action was 
for repayment of fees levied under the 
State Transport Facilities Act for the 
carriage of goods and passengers on 
motor vehicles operated by the apoel- 
lants in the State of Queensland. The 
second action was for repayment of 
fees levied under the State Transport 
Act for the same purposes as in the 
first action. The appellants challenged 
the validity of the legislation in both 
the actions. The respondent conceded 
that the licence fees were an imposi- 
tion of taxation, which would be il- 
legal and void if not done with the au- 
thority of Parliament but contended 
that the two Acts were within the 
legislative competence of the Queens- 
land legislature. The Judicial Commit- 
tee held that the power of the Queens- 
land legislature to legislate for the 
peace, welfare and good Government 
of the State was full and plenary 
within certain limits. It was further 
held that the Queensland legislature 
was entitled to use any agent or any 
subordinate agency or any machinery 
that they considered appropriate for 


- carrying out the object .and the pur- 


poses that they had in mind and which 
they designated. The legislature, it 
was observed, was entitled to use the 
Commissioner for Transport as their 
instrument to fix and recover the li- 
cence and permit fees, provided they 
preserved their own capacity intact 
and retained perfect control over him. 
In this context, the Judicial Commit- 
tee observed: 


"In^ their Lordships’ 
Queensland legislature 


the 
fully 


view 
were 
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warranted in legislating in the terms 
of the Transport Acts now being con- 
sidered. They preserved their own 
capacity intact and they retained per- 
fect control over the Commissioner for 


Transport inasmuch as they could at: 


any time repeal the legislation and 
withdraw such authority and discre- 
tion as they had vested in him. It can- 
not be asserted that there was a levy- 
ing of money by pretence or preroga- 
tive without grant of Parliament or 
without parliamentary warrant." 
Reference in the above observations to 
the retention of control and repeal of 
legislation, in our opinion, should be 
taken to be in the context of the over- 
all effect of the impugned legislation. 
The effect of the impugned legislation 
had been brought out clearly in the 
judgment of Stable, J, and the Judi- 
cial Committee quoted with approval 
the following passage from that judg- 
ment: 

"The Commissioner has not been 
given any power to.act outside the law 
as laid down by Parliament. Parlia- 
ment has not abdicated from any of its 
own power. It has laid down a 
work, a set of bounds, within which the 
person holding the office created by 
Parliament may grant or refrain from 
granting licences, and fix, assess, col- 
lect or refrain from collecting fees 
which are taxes." 


The above passage shows that the 
Judicial Committee expressly took note 
of the fact that the impugned legisla- 
tion had laid down the framework and 
set of bounds within which the autho- 
rity holding the office could act. The 
above case cannot, therefore, be an 
authority for the proposition that it is 
not necessary for the Parliament to 
lay down a framework end set of 
bounds within which a person autho- 
rised by an enactment could act. 


28. We have been referred to. 


the literal meaning of the word “abdi- 
cation" and it has been argued that 
even if the legislature does not lay 
down any guidelines, policy or stan- 
dard for the guidance of the authority 
to whom it gives the power of making 
subordinate legislation, it (the legisla- 
ture) does not abdicate its function as 
long as it retains the power to repeal 
the statute giving that power. What is 
the exact connotation of the word 
“abdication” and whether there is pro- 
per use of the word “abdication” if the 
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legislature retains the right of repeal- 
ing the law by which uncanalised and 
unguided power is conferred upon 
another body for making subordinate 
legislation are questions which may 
have some attraction for literary 
purists or those indulging in semantic 
niceties: they cannot, in our view, de- 
tract from the principle which has 
been well established in a long chain 
of authorities of this Court that the 
legislature must lay down the guide- 
lines, principles or policy for the au- 
thority to whom power to make subor- 
dinate legislation is entrusted. The cor- 
rect position of law, if we may say 
so with all respect, is what was enun- 
ciated by Mukherjea, J. in the Delhi . 
Laws Act case 1951 SCR 747 = (AIR 
1951 SC 332) (supra). said the leamed- 
Judge: 

“It cannot be said that an unlimi- 
ted night of delegation is inherent in 
the legislative power itself. This is not 
warnanted by the provisions of the 
Constitution and the legitimacy of 
delegation depends entirely upon 
its being used as an ancillary 
measure which the legislature con- 
siders to be necessary for the 
purpose of exercising its legisla- 
tive powers effectively and complete- 
ly. The legislature must retain in its 
own hands the essential legislative 
functions which consist in declaring 
the legislative policy and laying down 
the standard which is to be enacted 
into a rule of law and what cen 
be delegated is the task of subor- 
dinate legislation which by its 
very n&ture is ancillary to the statute ` 
which delegates the power to make it. 
Provided the legislative policy is en- 
unciated with sufficient clearness ora 
standard laid down the Courts cannot 
and should not interfere with the dis- 
cretion that undoubtedly rests with 
the legislature itself in determining 
the extent of delegation necessary ina 
particular case.” 

29. As a result of the above, 







from the vice of abdication or exces- 
sive delegation of legislative - power. 
The appeals fail amd are | 

with costs. One hearing fee. 


The Judgment of Ray, C. J. and 


' Mathew, J. was delivered by 


MATHEW, J.:— 30. These ap- 
peals are preferred on the basis of 
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certificates granted by the High Court 
of Madhya Pradesh under Article 133 
(1) (c) of the Constitution from a com- 
mon judgment of that Count holding 
that the provisions of Section 8 (2) (b) 
of the Central Sales Tax Act. 1956 
(hereinafter referred to as the Act) do 
not suffer from the vice of excessive 
delegation and are therefore immune 
from attack on the ground that Par- 
liament has abdicated its essential 
legislative function in enacting them. 

31. Mr. A. K, Sen appearing 
for the appellants submitted that Par- 
liament, by enacting Section 8 (2) (ib) 
has delegated its legislative function 
to fix the rate of tax leviable on the 
turnover of sales of goods in the course 
of inter-State trade coming within the 
purview of the sub-clause and has 
abdicated its legislative function jn so 
far as it adopted the rate that might 
be fixed in the sales tax law of the 
appropriate State from time to time 
for taxing the local sales. Counsel sub- 


mitted that fixing the rate of tax is. 


an essential legislative function and 
that this function cannot be delegated 
without laying down the legislative 
policy for the guidance of the delegate 
In support of this contention counsel 
referred to the decision of this Court 
on the subject. : l 


32. In (1965) 2 SCR 477 = 
(AIR 1965 SC 1107) the validity ‘of 
Section 548 (2) of the: Calcutta Muni- 
cipal Act. 1951, which empowered the 
Corporation to levy fees "at such rates 
as may from time to time be fixed by 
- the Corporation" was challenged on 
the ground of excessive delegation as 
it provided no guidance for the fixa- 
tion of the amount: The majority up- 
held the provision relying on the deci- 
sion in 1959 SCR 427 = (AIR 1958 
SC 909) holding that the fixation of 
rates of tax not being an  essen- 
tial legislative function, could be 


validly delegated to a  non-legis- 
lative body, but observed that 
when it was left to such a body 


the legislature must provide guidance 
for such fimation. The Court found the 
guidance in the monetary needs of the 
Corporation for carrying out the func- 
tions entrusted to it under the Act. 
33. In Municipal Board, Hapur 
v. Raghuvendra Kripal, (1966) 1 SCR 
950 — (AIR 1966 SC 693) the validity 
of the U. P. Municipalities Aot, 1918, 
was involved. The Act had empowered 


. breaches of the Act and 


‘matter of fixation of 


ALR, 


the. municipalities to fix the rate of 
tax and after having enumerated the 
kinds of taxes to be levied, prescribed 
an elaborate procedure for such a levy 
and also provided for the sanction of 
the Government. Section 135- (3) of: 
the Act raised a conclusive presump- 
tion that the procedure prescribed had 
been gone through on a certain notifi- 
cation being issued by the Government 
in that regard. This provision, it. was 
contended, was ultra vires because 
there was an abdication of essential 
legislative functions by the legislature 
with respect to the imposition of tax 
inasmuch as the State Government 
was given the power to condone the 
to set at 
naught the Act itself. This, it was con- 
tended was an indirect exempting or 
dispensing power. Hidayatullah, J., 
speaking for the majority said that re- 
gard being had to the demoeratic set 
up of the municipalities which need 
the proceeds of these taxes for their 
own administration, it. is proper tbo 
leave to these municipalities. the power 
to impose and collect these taxes. He 
further said that apanb from the fact 


‘that the Board was a representative 


body of the local population on whom 
the tax was levied, there were other 
safeguards by way of checks and con- 
trols by Government which could veto 
the action of the Board in case it did 
not carry. out the mandate of the 
legislature. 

34. In (1967) 3 SCR 557=(AIR 
1967 SC 1895), the question was whe- 
ther Section 5 of the East Punjab 
General Sales Tax Act, 1948, which 
empowered the State Government to 
fix sales tax at such rates as it thought 
fit was bad. The Court struck down 
the section on the ground that the 
legislature did not lay down amy policy 
or guidance to the executive in the 
rates. Subba 
Rao, C. J., speaking for the Court, 
pointed out that the needs of the State" 
and the purposes of the Act would 
not provide sufficient guidance for the. 
fixation of rates of tax. He pointed out 
the danger inherent in the process of 
delegation : 

"An overburdened legislature or 
one controlled by a powerful .execu- 
tive may unduly over-step the limits 
of delegation. It may not lay down any 
policy at all; it may not set down any 
standard for the guidance of the -exe- 
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cutive; it may confer an arbitrary 
power on thé executive to change or 
modify the policy laid down by it 
without reserving for itself any con- 
trol over subordinate legislation. This 


self-effacement of legislative power in 
favour of another agency either (jin 


whole or in part is beyond the pers 
missible limits of delegation.” 

35. In (1968) 3 SCR 251 = 
(AIR 1968 SC 1232) the main question 
was about the constitutionality of de- 
legation of taxing powers to Munici- 
pal Corporations. The Delhi Municipal 
Corporation Act (66 of 1957) by Sec- 
tion 113 (2) had empowered the Cor- 
poration to levy certain optional taxes. 
Under Section 150, power was given 
to the Corporation to define the maxi- 
mum rate of tax to be levied, the clas- 
ses of persons and the description of 
articles and property to be taxed, the 
system of assessment to be adopted 
and the exemptions, if any, to be gran- 
ted. The majority of the Court held 
the delegation to be valid. Wanchoo, 
C. J. observed that there were suffi- 
cient guidance, checks and safeguards 
in the Act which prevented excessive 
delegation. The learned Chief Justice 
observed that statements in certain 
cases to the effect thatthe power to 
fix rates of taxes is not an essential 
legislative function were too broad 
and that “the nature. of the body to 
which delegation is made is also a fac- 
tor to be taken into consideration in 
determining whether there is sufficient 
guidance in the matter of delegation". 
According to the learned Chief Justice; 
the fact that delegation was made to 
an elected body responsible to the peo- 
ple including those who paid taxes 
provided a great check on the elected 
councillors imposing unreasonable 
rates of tax. He then said: 


“The guidance may take the form 
_of providing. maximum rates of. tax 
upto which a local body may be given 
the discretion to make its choice, or 
it may take the form of providing for 
consultation with the people of the 
local area and then fixing the rates 
after such consultation. It may also 
take the form of subjecting the rate 
to be fixed by the local body tothe ap- 
proval of Government which acts as a 
watch-dog on the actions of the local 
body in this matter on behalf of the 
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legislature. There may be other ways 
in which guidance may be provided." 

36. In (1972) 2 SCR 141=(AIR 
1972 SC 1168). Section 3-D (1) of the 
U. P. Sales Tax Act, 1948, had  pro- 
vided for levying‘ taxes at such rates 
as may be prescribed by the State Gov- 
ernment not exceeding the maximum 
prescribed therein. Hegde, J., speak- 
ing for the Court, observed: 


“However much one might deplore 
the “New Despotism" of the  execu- 
tive, the very complexity of the mo- 
dern society and the demand it makes 
on its Government have set in motion 
forces which have made it absolutely 
necessary for the legislatures to  en- 
trust more and more powers to the 
executive. Text book doctrine evolved 
in the 19th Century have become out 
of date". 


. 31. In this context it is neces- 
sary to have a clear idea of the con- 
cept of delegation. Delegation is nof 
the complete handing over or trans- 
ference of a power from one person or 
body of persons to another. Delegation 
may be defined as the entrusting, by a 
person or body of persons, of the exer- 
cise of a power residing in that person 
or body of persons, to another person 
or body of persons, with complete 
power of revocation or amendment re- 
maining in the grantor or delegator. 
It is important to grasp the implica- 
tions of this, for, much confusion of 
thought has unfortunately resulted 
from assuming that delegation invol- 
ves, or may involve, the complete 
abdication or abrogation of a power. 
This is precluded by the definition. De- 
legation often involves the granting of 
discretionary authority to another, but 
such authority is purely derivative. 
The ultimate power always remains in 
the delegator and is never renounced. 


38. Willis, J. said in Huth v. 
Clarke, (1890) 25 QBD 391 at p. 395: 


"Delegation, as the word is gene- 
rally used, does not imply a parting 
with powers by the person who grants 
the delegation, but points rather to the 
conferring of an authority to do things 
which otherwise that person would 
have to do himself...... It is never used 
by legal writers, so far as l am &ware, 
as implying that the delegating per- 
son parts with his power in such a 
nad as to denude himself of his 
rng fe" R 
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See also John Willis “Delegatus non 
potest delegare", 21 Canadian Bar Re- 
view 257, 

39. If this essential nature of 
the concept of delegation is kept in 
mind, it is not difficult to understand 
the principle of the leading decisions 
on the question of delegation of legis- 
lative power and the theory of abdi- 
cation. 

40. In Hodge v. The Queen, 
(1883) 9 AC 117 the Privy Council said 
that Section 92 of the British North 
America Act conferred powers not in 
any sense to be exercised by delega- 
tion from or as agents of the Imperial 
Parliament, but authority as plenary 
and as ample within the limits pres- 
cribed by Section 92 as the Imperial 
Parliament in the plenitude of its 
power possessed and could bestow and 
that, within these limits of subjects 
and area the local legislature is 
supreme, and has the same authority 
as the Imperial Parliament, or the Par- 
liament of the Dominion would have 
had under like circumstances to con- 
fide to a municipal institution or body 
of its own creation authority to make 
by-laws or resolutions as to subjects 
specified in the enactment, and with 
the object of carrying the enactment 
into operation and e 

41. The main argument in the 
case was that the delegation of a power 
to make regulation ancillary to legis- 
lation might be intra vires but for a 
legislature to pass a skeleton legisla- 
tion and to empower the Government 
' to clothe the bare bones was not dele- 
gation but abdication, as that would 
create and endow with its own cava- 
cityanew legislative power not crea- 
ted by the British North America Act 
to which it owes its existence. 

42, In 1918, nearly forty years 
after (1883) 9 AC 117 the theory of 
“abdication” was raised in In re Gray, 
57 SCR 150 where the Supreme Court 
of Canada upheld an Act but the jud- 
ges did not agree in their reasoning for 
so holding. The Act was called the 
“Dominion War Measures" Act" which 
empowered the Governor-General to 
make "such regulations es he may by 
reason of the existence of real or ap- 
prehended war...... deem necessary or 
advisable for the security, defence, 

peace, order and welfare of Canada". 
|: The argument was that the legisla- 
tion transferred legislative power of 


A. I. R. 


Dominion Parliament to the. executive 
authority. Anglin, J. thought that the 
British North America Act forbade 
“complete abdication” bub obviously 
gave to that phrase a very narrow 
meaning: for he went on to describe 
it as "something so inconceivable that 
the constitutionality of an attempt to 
do anything of the kind need not be 
considered" and expressly said that 
the Dominion Parliament had as much 
authority to delegate as the Imperial 
Parliament. Duff, J. also thought that 
an implied prohibition against “aban- 
donment” must be read into the Act; 
but for him no delegation of legisla- 
tive power, however extensive, would 
amount to “abandonment”, since the 
executive in making the regulations is 
no more than an agent of the legisla- 
ture which can always recall its au- 
thority. For him the forbidden point 
of “abandonment” is not reached un- 
til there is, on the part of the legisla- 
ture, an intention to abandon contrel 
over the executive or an abandonment 
of control in fact. Despite these dif- 
ferences of opinion, the Judges agreed 
in holding that there was no constitu- 
tional objection to the extremely ex- 
tensive delegation contemplated by 
the Act, and in giving a very narrow 
meaning to the word “abdication”.. 

43. Unfortunately, In re Gray, 
57 SCR 150 was a wartime case and 
the profession tends to regard wartime 
cases with a cynical but natural sus- 
picion. 

44, 
ferendum Act, 1919 AC 939 Viscount 
Haldane said that by Sec. 92 of the 
British North America Act, legislative 
power in a Province is conferred only 
upon its legislature and went on to 
make a statement which has often 
been quoted: : 

"No doubt a body, with a power 
of legislation on the subjects entrusted 
to it so ample as that enjoyed by a 
Provincial Legislature in Canada could, 
while preserving its own capacity in- 
tact, seek the assistance of subordinate 
agencies as...... in (1890) 9 AC 117...... 
(but) it does not follow that it can 
create and endow with its own capa- 
city a new legislative power not crea- 
ted by the Act. to which ib owes 
own existence." 

45. 
lend Dairy Products Board, 1938 AC 
708 — (AIR 1939 PC 36) 


In In re Initiative and Re- 


its 
In Shannon v. Lower Main- | 


the usual : 
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objection was made that "in the pre- 
sent case there is practically a surren- 
der by the ptovincial Legislature of 
its legislative responsibility to another 
body" and as usual Lord Haldane's 
dictum was cited. The Privy Council 
did not even call on the Attorney 
General for British Columbia for an 
answer and dealt with the objection 
in the following pithy sentences of 
Lord Atkin: 
“Within its appointed sphere the 
Provincial Legislature is as supreme 
as any other Parliament; and it is un- 
necessary to try to enumerate the in- 


numerable occasions on which Legis-- 


latures, Provincial, Dominion and 
Imperial, have entrusted various per- 
sons and bodies with similar powers to 
those contained in this Act.” 

46. Now it is well known that 
the English Parliament may, by legis- 
lation, give to anybody of its own 
choosing, the power to modify or add 
to a given Act of Parliament (the lega- 
lity of all English statutory rules and 
Orders .derives from this). 

47. In R. v. Burah, (1878) 5 Ind 
App 178 (PC) the Privy Council heid 
that the Indian Legislature was in no 
sense an agent or delegate of the Bri- 
tish Parliament, that within the limits 
of its powers, the Indian legislature 
had plenary powers of legislation as 
wide and of the same nature as those 
of the British Parliament, and that the 
plenary powers of legislation carried 
with them the power to legislate abso- 
lutely or  conditionally. The Privy 
Council did not require as a prerequi- 
site to a valid delegation of legislative 
power that the law must lay down a 
policy or standard: nor did it do so in 
any other case of delegated legislation. 
Indeed, such a requirement is opposed 
to the principle affinmed by it that 
within the limits of their powers. 
Indian legislatures had, and were in- 
tended to have, plenary powers of 
legislation as large, and of the same 
nature, as the British Perliameng it- 
self. And as already stated, it has never 
been doubted that the British Parlia- 
ment can delegate legislative powers 
without laying down any policy or 
standard for guidance. M 


48. In (1951) SCR 747 = (AIR 
1951 SC 332) the question was elabo- 
rately dealt with and all the relevant 
rulings were considered but it is diffi- 
cult to extract any binding principle 
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Constitution. The 


[Prs. 45-50] S. C. 1675 


from that decision. While dealing with 
this decision in Kathi Raning Rawat 
v. State of Saurashtra, 1952 SCR 435 
at p. 444 = (AIR 1952 SC 12321952 
Cri LJ 805) Patanjali Sastri, C. J. said: 


“While undoubtedly certain defi- 

nite conclusions were reached by the 
majority of the judges who took part 
in the decision in this regard to the 
constitutionality of certain specified 
enactments the reasoning in each ease 
was different and it is difficult to say 
that any particular principle has been 
laid down by the majority which can 
be of assistance in the determination 
of other cases." 
But that decision is generally held to 
have laid down the principle that 
the legislature should not abdicate its 
essential legislative function by trans- 
ferring it and thus efface itself. 


49. In (1968) 3 SCR 251 = 
(AIR 1968 SC 1232) already referred 
to, Sikri, J. (as he then was), in his 
concurring judgment took the view 
that there was "adequate guide or 
policy in the expression ‘purposes of 
the Act’ in Section 113" but that it 
was not necessary to rely on the safe- 
guards mentioned by Wanchoo, C. J. 
in his judgment to sustain the delega- 
tion. He said: 


"Apart from authority, in my 
view, Parliament has full power to 
delegate legislative authority to sub- 
ordinate bodies. This power flows, in 
my judgment, from Article 246 of the 
word  'exclusive' 
means exclusive of any other legisia- 
ture and not exclusive of any other 
Subordinate body. There is, however, 
one restriction in this respect and that 
is also contained in Article 246. Pariia- 
ment must pass a law in respect of an 
item or items of the relevant list. 
Negatively, this means that  Parlia- 
ment cannot abdicate its functions. It 
seems to me that this was the position 
under the various Government of India 
Acts and the Constitution has made no 
difference in this respect. I read (1883) 
9 AC 117 and (1885) 10 AC 282 as laying 
down that legislatures like Indian 
legislatures had full power to delegate 
legislative authority to subordinate 
bodies. In the judgments in these cases 
no such words as ‘policy’, ‘standard’ or 
‘guidance’ is mentioned."  . ; 

90. ^ In Lichter v. United States, 
(1948) 334 US 742 the Supreme Court 
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upheld the validity of the Renegotia- 
tion Act. That Act provided for the 
renegotiation of war contracts and au- 
_ thorised administrative officers to re- 
cover profits which they determined 
to be excessive: such profits being de- 
fined to mean "any amount of a con- 
tract or a sub-contract price which 
is found as a result of renego- 
tiation to represent excessive pro- 
fits’ which means, in other words, 
that excessive profits mean excessive 
profits. The Court repelled the chal- 
lenge on the ground of delegated legis- 
lation by saying: 

"It is not necessary that Congress 
supply administrative officials with a 
specific formula for their guidance in 
a field where flexibility and the adap- 
tation of the congressional policy to 
infinitely variable conditions consti- 
tute the essence of the program. The 
statutory terms “excessive profits" in 
the context was a sufficient expres- 
sion of legislative policy and standards 
to render it constitutional.” 

51. The position so far .as 
U.S.A. is concerned has been sum- 
marized by Schwartz “American Ad- 
ministrative Law", 2nd Ed., pp. 41-42: 


ST vuv If standards such as those 
contained in the, Renegotiation and 
Communications Acts are upheld as 
adequate, it becomes apparent that the 
requirement of standards has become 
more a matter of form than substance. 
Provided that there is no abdication 
of the Congressional function, as there 
was in the Schechter Case, the enabl- 
ing law will be upheld, even though 
the only standard which the Court can 
find is so broad:as to be almost illu- 
sory”. ] 

52. The position in Australia is 
also practically the same. In Victorian 
Stovedoring and General Contracting 
‘Co. Pvt. Ltd. v. Dignan, (1931) 46 CLR 
.73: Dixon, J. said that the objection 
to delegation of legislative power was 
not based on the ground that the doc- 
trine of separation of powers forbade 
such delegation. He said that when in 
Huddart Parker Ltd. v. Commonwealth 
(1931) 44 CLR 492 the judges answer- 
ed the objection against delegation of 
' Jegislative power by observing that 
Roche v. Kromheimer, (1921) 29 CLR 
329 upheld the validity of such a dele- 
gation, it really meant that the/time 
had gone by for assigning to the sepa- 
ration of powers in the Australian 


.to authorise 


ALLER. 
Constitution, the effect of restraining 
Parliament from making a law con- 
ferring the power of an_ essentially 
legislative character on the executive. 
While logically or theoretically, legis- 
lative power belonged exclusively to 
Parliament, the power of Parliament 
subordinate legislation 
was based more upon the usages of 
British legislation and to the theory of 
English Law and whatever may be the 
rationale, the decision im (1921) 29 
CLR 329 must be adhered to. And ac- 
cording to that judgment. 

"the true view is that legislative 
power in itself includes the power of 
delegation.” . 

(see also Wynes, "Legislative, Judicial 
and Executive Powers", 4th Ed. 118). 


53. In the ultimate analysis, 
what is prohibited, according to Chief 
Justice Subba Rao in AIR 1967 SC 
1895 is the conferment of arbitrary 
power by the legislature upon a subor- 
dinate body without reserving to itself 
control over that body and the  self- 
effacement of legislative power in 
favour of amother agency either in 
whole or in part. In other words, the 
legislature should not abdicate its es- 
sential function. The question to be 
asked and answered then is, when does 


a legislature abdicate its legislative 
function? 
54. The concept of ‘abdication’ 


seems no less vague, fluctuating and 
uncertain than the "transfer to others 
(of) the essential legislative functions 
banned by the Supreme Court of the 
United States in the Panama Refining 
Co. v. Ryan, (1935) 293 US 388, 421. 
To Lord Haldane, a legislature does 
not ‘abdicate’ unless it withdraws 
from the field and surrenders its res- 
ponsibility therefor. Butintheeyes of 
some other judges, there seems to be 
‘abdication’ whenever a legislature, 
while remaining in the field and re- 
taining its responsibility therefor en- 
trusts to others the formulation of 
policy otherwise than with a definite 
standard or purpose laid down by it. 


55. In 1951 SCR 747 = (AIR 
1951 SC 332) Kania, C. J. said that if 
full powers to do everything that the 
legislature can do ere conferred on a 
subordinate authority, although the 
legislature retains the power to con- 
trol the action of the subordinate au- 
thority by recalling such power or re- 
pealing the Acts passed by the subor- 
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dinate authority, there is no  abdica- 
tion or effacement of the legislature 
conferring such power. Fazli Ali, J. 
observed that there are only two main 
checks in this country on . the power 
of the legislature to delegate, these 
being its good sense and the principle 
that it should not cross the line be- 
yond which delegation amounts to 
“abdication and self-effacement". Pa- 
tanjali Sastri, J. was of the view that 
delegation of legislative authority is 
different from the creation of a new 
legislative power. In the former, the 
‘delegating body does not efface itself 
but retains its legislative power intact 
and merely elects to exercise such 
power through an agency or  instru- 
mentality of its choice. In the latter 
there is no delegation of power to 
subordinate units but a grant of power 
to an independent and coordinate body 
to make laws operative of their own 
force. For the first, no express provi- 
sion authorising delegation is requir- 
ed. ‘In. the absence of a constitutional 
inhibition, delegation of legislative 
power, however extensive, could be 
made so long as the delegating body 
retains its own legislative power in- 
tact. Mahajan, J. wes of the opinion 
that the legislature cannot substitute 
the judgment, wisdom and patriotism 
of any other body, for those to which 
alone the people have seen fit to con- 
fide this sovereign trust and that the 


view that unless expressly prohibited - 


a legislature has.a general power to 
delegate its legislative fumctions to a 
subordinate authority is not supported 
by authority or principle. Mukherjea, 
J. took the view that it cannot be said 
that an unlimited right of delegation 
is inherent in the legislative power it- 
self and the legislature must retain in 
its own hands the essential legislative 
functions which consist in declaring 
the legislative policy. and laying down 
the standard which is to be entitled 
into a rule of law. Das, J. said that the 
power of delegation is necessary for, 
and ancillary to, the exercise of legis- 
lative power and is a component part 
‘of it. The only qualification upon the 
power to delegate is that the legisla- 
ture may not, without preserving its 
own capacity intact, create and endow 
with its own capacity a new legisla- 
tive power nob created or authorised 
by the Act to which it owes its exis- 
tence. Bose, J., said that the Indian 
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Parliament can legislate along the 
lines of (1878) 5 Ind App 178 (PC), 
that is to. say, it can leave to another 
person or body the introduction or 
application of laws which are or may 
be in existence at that time in any part 
of India which is subject to the legisla- 
tive control of Parliament. 

56. In (1967) 1 AC 141 the 
question was whether the Queensland 
legislature had legislative authority 
under the impugned Acts to invest the 
Commissioner for "Transport with 
power to impose and levy licence and 
permit .fees. It was not disputed be- 
fore their Lordships that fees imposed 
are to be regarded as constituting taxa- 
tion. Accordingly, it was contended that 
the legislature had abdicated its ex- 
clusive power of levying taxation. The 
Privy Council held that Queensland 
Legislature was entitled to use any 
agent or subordinate agency and any 
machinery that it considered appro- 
priate for carrying out the object and 
the purposes that they had in mind 
and which they designated, and to use 
the Commissioner for Transport. as 
its instrument to fix and recover the 
licence and permit fees, provided it 
preserved its own capacity intact and 
retained perfect control over him, that 
as it could at any time repeal the 
legislation and withdraw such autho- 
rity and discretion as it had vested in 
him, it had not assigned, transferred 
or abrogated its sovereign power to 
levy taxes, nor had it renounced or 
abdicated its responsibilities in favour 
of a newly created legislative autho- 
rity and, that, accordingly, the two 
Acts were valid, Lord Morris of Bor- 
thy-Gest said: 


“What they (the lexis ate) crea- 
ted by the passing of the Transport 
Acts could not reasonably be descri- 
bed as a new legislative power or 
separate legislative body armed with 
general legislative authority (see R. v. 
Burah, (1878) 3 AC 889). Nor did the 
Queensland legislature "create and en- 
dow with its own capacity a new legis- . 
lative power not created by the Act to 
which it owes its own existence" (see 
In re the Initiative and Referendum 
Act, 1919 AC 935, 945)". The point to 
be emphasized — and : is rather 
crucial — is the statement of their 
Lordships that the legislature preser- 
ved its capacity intact and retained 
perfect ‘control over the Commissioner 
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for Transport inasmuch as it could at. 


any time repeal the legislation and 
withdraw the authority and discretion 
it had vested in him and, therefore, 
the legislature did not  abdicate its 
functions. 

57. Duff, J. said in In re Gray, 
57 SCR 150: 

“There is no attempt to substitute 
the executive for Parliament in the 
sense of disturbing the existing  ba- 
‘lance of constitutional  authority...... 
The powers granted could at any time 
be revoked and anything done under 
them nullified by Parliament, which 
Parliament did not, and for that mat- 
ter could not abandon any of its own 
legislative jurisdiction". 


58. Delegation of ‘law making’ 
power, it has been said, is the dyna- 
mo of modern government. Delegation 
by the legislature is necessary in order 
that the exertion of legislative power 
does not become a futility. Today. 
while theory still affirms legislative 
supremacy we see power flowing back 
increasingly to the executive. Depar- 
ture from the traditional  rationaliza- 
tion of the status quo arouses distrust. 
The legislature comprises a broader 
cross-section of interests than any one 
administrative organ, it is less likely 
to be captured by particular interests. 
We must not, therefore, lightly say 
that there can be a transfer of legis- 
lative power under the guise of delega- 
tion which would be tantamount to 
abdication. At the same time, we must 
be aware of the practical reality, and 
that is, that Parliament cannot go into 
all legislative matters. The doctrine of 
abdication expresses a fundamental 
democratic concept but at the same 
time we should not insist that .law- 
making as such is the exclusive pro- 
vince of the legislature. The aim of 
Government is to gain acceptance for 
objectives demonstrated as desirable 
and to realize them as fully as possi- 
ble. The making of law is only a means 

: to achieve a purpose. It is not an end 
in itself. That end can be attained by 
the legislature making the law. But 
many topics or subjects of legislation 
are such that they require expertise. 
technical knowledge and a degree of 
adaptability to changing situations 
which Parliament might not possess 
and, therefore, this end is better se- 

; cured by extensive delegation of 
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legislative power. The legislative 
process would frequently bog down 
if a legislature were required 


to appraise before hand the myriad 
Situations to which it wishes a parti- 
cular policy to be applied and to for- 
mulate specific rules for each  situa- 
tion. The presence of Henry VIII clause 
in many of the statutes is a pointer to 
the necessity of extensive delegation. 
The hunt by Court for legislative 
policy or guidance in the crevices of 
a statute or the nook and cranny of 
its preamble is not an edifying specta- 
cle. It is not clear what difference 
does it make in principle by saying 
that since the delegation is to a repre- 
sentative body that would be a guar- 
antee that the delegate will not exer- : 
cise the power unreasonably, for, if 
ex hypothesi the legislature must per- 
form the essential legislative function, 
it is certainly no consolation that the 
body to which the function has been 
delegated has a representative charac- 
ter. In other words, if no guidance is 
provided or policy laid down, the fact 
that the delegate has a representative . 
character could make: no difference in 
principle. ; 

59. Seeing that by Section 8 
(2) (b) of the Act Parliament has not 
delegated any power to the State 
legislatures, the question is: Has Par- 
liament abdicated its legislative fumc- 
tion, when it chose to adopt the rate 
to be fixed by the State legislatures 
for taxing local sales? 


60. Counsel said that when the 
State legislature makes its sales tax 
law or amends or alters it from time 
to time, it does not act as delegate of 
Parliament. It acts as a sovereign 
legislature with plenary powers of 
legislation within its sphere and while 
legislating in that sphere, it is not sub- 
ject to amy guidance or control from 
any outside agency including the Par- 
liament, and, the rates of tax which 
may be fixed by the State Legislature 
from time to time would, therefore, be 
rates for taxing the local sales having 
nothing to do with the formulation of. 
any policy by Parliament amd, Parlia- 
ment would be adopting those rates 
for the Central tax even without being 
aware of what those rates might be 
when fixed in future. Counsel relied 
heavily on (1967) 2: SCR. 650 = (AIR 
1967 SC 1480) in support of this sub- 
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61. In that case, the legislative 
assembly for the Union Territory of 
Pondicherry passed the  Pondicherry 
General Sales Tax.Act (10 of 1965) 
which was published on June 30, 1965, 
S. 1; (2) of the Act provided that it 
would come into force on such date as 
the Pondicherry Government may, by 
notification, appoint, and Section 2 (1) 
provided that the Madras General 
Sales Tax Act, 1959, as in force in the 
State of Madras immediately before the 
commencement of the Pondicherry Act 
shall be extended to Pondicherry sub- 
ject to certain modifications, one of 
which related to the constitution of 
the Appellate Tribunal. The Act also 
enacted a Schedule, giving the descri- 
ption of goods, the point of levy and 
the rates of tax. The Pondicherry Gov- 
ernment issued a notification on March 
1, 1966, appointing April 1, 1966, as 
the date of commencement. Prior to 
the issue of: the notification, the 
Madras legislature had amended the 
Madras Act and consequently it was 
the Madras Act as amended upto April 
1, 1966, which was brought into force 
: in Pondicherry. When the Act had 
come into force, the petitioner was 
served with a notice to register him- 
self as a dealer and he thereupon fil- 
ed a writ petition challenging the vali- 


dity of the Act. After the petition was . 


filed the Pondicherry Legislature pass- 
ed the Pondicherry General Sales Tax 
(Amendment) Act (13 of 1966) where- 
by Section 1 (2) of the principal Act 
was amended to read that the latter 
Act "shall come into force on the Ist 
day of April, 1966": it was also pro- 
vided that all taxes levied or collected 
and all proceedings taken and things 
done were to be deemed valid as if the 
principal Act as amended had been in 
force at all material times. 


62. The Court, by a majority, 
held that the Pondicherry legislature 
not only adopted the Madras Act as it 
stood at the date when it passed’ the 
principal Act, but in effect also enact- 
ed that if the Madras Legislature were 
to amend its Act prior to the notifica- 
tion of its extension to Pondicherry, it 
would be the amended Act that would 
apply: that the legislature at that stage 
could not anticipate that the Madras 
Act would not be amended nor could 
it predicate what amendments would 
be carried out or whether they would 
be of a sweeping character or whether 


. they would be suitable in Pondicherry 
` and that, the result was that the Pon- 


dicherry Legislature accepted the 
amended Act though it was not and: 
could not be aware what the provi- 
sions of the amended Act would be. 
There was, in these circumstances, the 
Court said, a total surrender in the 
matter of sales tax legislation by the 
Pondicherry Assembly im favour of 
the Madras Legislature. The Court re- 
ferred with approval the  oft-quoted 
dictum of Lord Haldane in 1919 AC 
935 that the legislature of a Province 
in Canada could not create and en- 
dow with its own capacity a new legis- 
lative power not created by the Act 
to which it owed its own existence and. 
the passage from Cooley on "Constitu- 
tional Law", 4th Ed., 138, to the effect: 

“This high prerogative has been 
entrusted to its own wisdom judgment 
and patriotism and not to those of 
other persons and it will act ultra vires 
if it undertakes to delegate the trust 
instead of executing it." 


63. It is pertinent to note that 
in almost all cases the argument against 
delegation was built upon the dictum 
of Lord Haldane but that has never 
stood in the way of the Courts uphold- 
ing the most extensive delegation. 
Bora Laskin, after referring to the 
dictum of Lord Haldame said (see Ca- 
nadian Bar Review, Vol. 34 (1956), 
footnote on p. 919): 


“This oft-quoted passage remains 
more a counsel of caution than a con- 
stitutional limitation......... This pro- 
position has in no way affected the 
widest kind of delegation by  Parlia- 
ment and by a Provincial legislature to 
agencies of their own creation or under 
their control; see Heference re Regu- 
lations (Chemicals, (1943) 1 DLR 248; 
Shannon v. Lower Mainland Dairy 
Products Board, (1938) AC 708=(AIR 
1939 PC 36)”. 


64. And, as regards the obser- 
vations of Cooley, we think that they 
were based on the Americam doctrine 
that the legislature being the delegate 
of the people cannot further delegate 
the trust but execute it themselves. 


65. We think that the principle 
of the ruling in (1967) 2 SCR 650 = 
(AIR 1967 SC 1480) must be confined 
to the facts of the case. It is doubtful 
whether there is any general princi- 
ple which precludes either Parliament 
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or a State legislature from PET a 


law passed respectively by a State 


legislature or Parliament and incor- . 
porating them in its legislation.. At. 
: any rate, there can be no such prohibi-’ 


tion when the adoption is not of the 
entire corpus of law on a subject but 
only of a provision and its future am- 
endments and that for a special rea- 
‘son or purpose. In A-G N. S. v. A-G 
Can (Nova Scotia Inter-delegation 
Case,) (1950) 4 DLR 369, the Supreme 
Court of Canada said that neither the 
Parliament of Canada nor the legisla- 
ture of any Province can delegate one 
to the other (to be exercised by that 
other as a Parliament or Legislature, 
as the case may be) any of the legis- 
lative authority respectively conferred 
upon them by the British North Ame- 
rica Act and especially by’ Sections 91 
_ and 92 thereof. The Court was of the 
view that legislative authority  con- 
ferred upon Parliament and upon a 
Provincial legislature is exclusive and, 
in consequence, neither can bestow up- 


on or accept power from the other, al-. 


though each may delegate to subordi- 
nate agencies: and to permit through 
delegation alteration of the distribu- 
' tion of legislative power established 
by the British. North America Act 


(save as permitted by Section 94). 


would mean that matters within Domi- 
nion competence would be incorpora- 
ted in legislation assented ‘to by the 
Lieutenant-Governor instead of by the 
Governor-General, and vice versa and 
moreover, it would mean that the de- 
bate and judgment of one legislative 
body would be addressed to matters 
which were not its-concern but that 
of another legislative body as  porvi- 
ded in a constituent Act. The Court 
said that delegation of this kind is in- 
compatible with a federal State. 

66. In his book "Canadian 
Constitutional Law” 3rd Ed, Bora 
Laskin has this much to say on the 
case. 

“Tt is fmpórtént however, to ap- 
preciate the limits of the doctrine af- 
firmed by the Nova Scotia Inter-dele- 
gation case. Properly understood the 
case does not prohibit either . Parlia- 


ment or- a provincial legislature from ` 


incorporating referentially into the 
valid legislation of one the future valid 


enactments of the other. Illustrations 
of .this kind of anticipatory incorpora- 


ta 


"qualifications of 
proceedings: as 
-the laws in force for the time being 
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tion’ by reference ma TE seen in the“ 
law and the future amendments to the. .C d 


riniinal Code, Section 534 (fixing the `, 
jurors in criminal 
those prescribed by 


in a province’), and in the Summary 
a EE Act, R. S. O. 1960, c. 387, 
S. 3 (Making applicable fo provincial 
summary conviction proceedings  cer- 
tain provisions of the Criminal Code 
'as amended or re-enacted from time 
to time") There is no unconstitutional 
delegation involved where there is no 
enlargement of the legislative autho- 
rity of the referred legislature, but 
rather a borrowing of provisions which 
are within its competence and which 
were enacted for its’ own purposes, 
and which the - referring legislature 
could have validly spelled out for -its 
own purposes. This was appreciated 
by Judson, J. in Re Brinklow, (1953) 
OWN 325, 105 Can C. C. 203 (aff'd on 
appeal on other grounds) However, 

in Regina v. Fialka, (1953) 4 DLR 440, 
(1953) OWN 596, 106 Cax.C. C. 197 
(CA) Laidlaw, J. A. reserved the. ques- 


.tion of the validity of the Provincial 


Summary Convictions Act if it were © 
construed to incorporate not only pro- 
visions of the Criminal Code in exis- 
tence when the provincial statute was 
last enacted but also iai subse- 
quently introduced. 


“This is, with respect, an unneces- 
sary as well as an unwarranted accept- 
ance of a limitation on legislative com- 
petence, and justifiable only as a mat- 
ter of legislative policy of the referr- 
ing legislature: see Laskin, Note (1956) 
34 Can Bar Rev 215; but of Bourne. 
Note, (1956) 34 Can Bar Rev 500. Once 
it is determined that a referring legis- 
lature is legislating in relation to a 
matter within its competence and that 
the referred legislature is similarly 
legislating within its competence and 
for its own purposes, a borrowing by 
the one from the other of future enact- 
ments does not involve the latter in 
exercise of power which it does not . 
otherwise possess. This view is amply 
supported by Regina v. Gfsbbery. - 
(1963) 1 OR 32, 36 DLR (2d) 548". . 
(see Bora Laskin. "Canadian Constitu- 
tional Law", 3rd Ed., pp. 40-41)." f 


67. The decision in A-G Ont. 
v. Scott, 1956 SCR 137 was in an ap- . 
peal from a judgment reversing “an 
order dismissing a motion for probhibi- . 
tion directed to a Magistrate purport- 
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ing to act under the Ontario Recipró- 
cal Enforcement of Maintenance Orders. 
Act, R. S. O. 1950, c. 334. The Act 
carried out an arrangement, to which’ 
certain other Provinces and - England 
became parties, for enforcement in 
Ontario, against resident husbands, of 
provisional maintenance orders for 
which proceedings had been initiated 
in a reciprocating jurisdiction by 
wives resident there. By Section 5 (2) 
‘of the Act a resident husband against 
whom ‘confirmation’ of a foreign order 
was sought was entitled.'to raise any 
"defence that he might have raised in 
the original proceedings had he. been 
a party thereto but no other defence". 
Among the objections to the validity 
‘of the Act was one directed to Sec- 


tion 5 (2) as being an unconstitutional - 


delegation or abdication of legislative 
authority. 


68. . Rand, J., with whom Ker- 
win, C.J.C:, Kellock and Cartwright 
JJ. -agreed,. held that the action of 
each legislature was wholly discrete 
:and independent of the other a rela- 
tion incompatible with delegation; and 
that it was a case of adoption of a 
circumscribed nature in that. omy a 
single right was involved, namely, the 
private right of maintenance between 
husband and wife: that the right tou- 
ched a resident of each country: that 
the obligation of support was recog- 
nised by both; arid that the material 
matters of adoption went to the gro- 
unds of defence. He was of the view 
that there was no attempt to permit 
another legislature to enact generally 
laws for a Province which would 
obviously be an abdication. He said 
that the adoption of rules and proce- 
dure from time to time in force in an- 
other jurisdiction was exemplified by 
Rule 2 of the Exchequer Court, and 
the adoption of various provisions of 
the Criminal Code by Provincial sta- 
tutes was seen in the Summary Con- 
victions Act, R.S.O. 1950, c. 379, S. 3. 
According to the learned Judge, from 
the standpoint of legislative compe- 
tency, there was no difference between 
the adoption of procedure and that of 
substantive law,  tbat in each case 
legislation was enacted by reference 
to the legislation as it may from time 
to time be made by another legisla- 
ture, that no challenge could be made 
to the complementary enactment there 
and that if the Province cannot exer- 
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Commr., 
"dise the same power in relation to a 
'* subject of such a local and civil rights 
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nature, then the oft-quoted words of 
(1883) 9 AC 117 
that -its power is 

"'as plenary and as ample within 
the limits prescribed by Section 92 as 


‘the Imperial Parliament in the: pleni- 


tude of its power possessed and could 
bestow’ would seem to be somewhat 
rhetori 

69. "uda J. said that the vali- 
dity of the statute was directed to Sec- 
tion 5 (2) which limited the available 
defences to those that might have been 
raised in the original proceedings in 
England. The defences permitted under 
the law of England, as the date the 
Reciprocal Enforcement of Maintenance 
Orders Act came into forcein Ontario, 
may have been extended or limited by 
legislation passed thereafter in Eng-' 
land, and this, it was contended 
amounted to a delegation of the autho- 
rity of the legislature of its power to 
deal with the civil rights of residents 
of Ontario and that this could not be 
done was made clear by the judgment 
of the Supreme Court of Canada in 
(1950) 4 DLR 369; but the learned 
Judge came to the conclusion that this 
objection should not prevail as it was 
a valid exercise of provincial powers 
under head (13) of Section 92 of the 
British North America Act to declare 
that the defences which may be relied 
upon in proceedings of this nature 
shall be those from time to time per- 
missible under the laws of England. 
those laws in substance being adopted 
and declared to be the law in the Pro- 
vince. i 

70. As regards the correctness 
of the reasoning of Locke, J. -see Bora 
Laskin, comments in (1956) 34 Can 
Bar Review, 215, 227. 

T1. ` We think that Parliament 
fixed the rate of tax on inter-State 
sales of the description specified 1n 
Section 8 (2) (b) of the Acteat the rate 
fixed by the appropriate State legis- 
lature in respect of intra-State sales 
with a purpose, namely, to check eva- 
sion of tax on inter-State sales and to 
prevent discrimination between  resi- 
dents in one State and those in other 
States. Parliament thought that unless 
the rate fixed by the States from time 
to time is adopted as the rate of tax 
for inter-State sales of the kind sveci- 
fied in the sub-clause, there will be 
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evasion of tax in inter-State sales as 
well as discrimination. We have  ai- 
ready pointed out in our judgment in 
Civil Appeals: Nos. 2547-2549 of 1969 
and 105-106 of 1970 the objectives 
which Parliament wanted to achieve 
by adopting the rate of tax in the ap- 
propriate State for taxing the local 
sales. And for attaining these  obiec- 
‘tives Parliament could not have fixed 
the rate otherwise than by incorporat- 
ing the rate to be fixed from time to 
time by the appropriate State legisla- 
ture in respect of local sales. It may 
be noted that in so far as inter-State 
sales are concerned, the Central Sales 
Tax Act, by Section 9 (2) has adopted 
the law of the appropriate State as 
regards the procedure for levy and 
collection of the tax as also for im- 
position of penalties. . 

3 72. There can be no doubt tha 

Parliament can repeal the provisions 
of Section 8 (2) (b) adopting the higher 
rate of tax fixed by the appropriate 
State legislature in respect of intra- 
State sales. If Parliament can repeal 
the provision, there can be no objec- 
tion on the score that Parliament has 
abdicated its legislative function. It re- 
tains its control over the fixation of 
the rate intact. In other words, so long 
as Parliament can  repeal the provi- 
sions of Section 8 (2) (b) adopting the 
higher rate of tax fixed by the 
State legislatures, it has not abdicated 
its legislative function. As already sta- 
ted, this point has been expressly de- 
cided by the Privy Council in (1967) 1 
AC 141. 


73. We are glad to find that 
our conelusion that Parliament has 
not abdicated its legislative function 
by enacting Section 8 (2) (b) of the 


Act is in agreement with that reached 


by the High Court of Gujarat in Rallis 
India Ltd. v. R. S. Joshi, Sales Tax 
Officer, (1973) 31 STC 261 (Guj). -and 
the High Court of. Punjab in Tek 
Chand Daulat Rai v. The Excise and 
Taxation Officer, Ferozpore, 29 STC 
585 = (1972 Tax LR 2273 (FB) 
(Puni)). 
14. In the result these appeals 
are dismissed with costs. 
Appeals dismissed. 
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Index Note: — (A) Constitution of 
India, Arts. 62 (1), 54, 55, 56 (1) Pro- 
viso (c), 71 — Presidential and Vice- 
Presidential Elections Act (1952), Sec- 
tions 4 (3), 7—Dissolution of Legisla- 
tive Assembly of a State before ex- 
piration of President’s term — Elec- 
tion of President to fill vacancy in the 
office caused by expiration of term — 
Whether can be held before expiration 
of term — Or can be held up until 
fresh elections are held in the State— 
Word “otherwise” in Art. 62 (2), mean- 
ing — Electoral College for election of 
President — Whether affected by dis- 
solution of Legislative Assembly of a 
State — Scope and effect of Art. 71 (4). 


Brief Note: — (A) The election to 
the office of the President must be 
held before the expiration of the term 
of the President notwithstanding the: 
fact that at the time of such election 
the Legislative Assembly of a State is 
dissolved. The election to fill the va- 
cancy inthe office ofthe President is 
to be held and completed having re- 
gard to Articles 62 (1), 54, 55 and the 
provisions of the Presidential and Vice- 
Presidential Elections Act, 1952. 

(Para 47) 


Article 56 (1) Proviso (c) applies 
to a case where a successor not 
entered on his office and only in such 
circumstances can a President whose 
term has expired, continue. (Para 47) 


Only such persons who. are elect- 
ed memibers of both Houses of Parlia- 
ment and the Legislative Assemblies 
of the States on the date of the elec- 
tion to fill the vacancy caused by the 
expiration of the term of office of the 
President will be entitled to cast their 
votes at the election. (Para 47) 


Thé vacancies caused by the dis- 
solution of an Assembly or Assemblies 
wil be covered by Art. 71 (4). 

(Para 47) 
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[The Supreme Court refrained 
from expressing any opinion on the 
question as to what would happen if 
there is a mala fide dissolution of a 
State Legislative Assembly or Assemb- 
lies or if there is, after the dissolution 
of the Assembly or Assemblies, a mala 
fide refusal to hold elections thereto 
within reasonable time before the Pre- 
sidential election. Likewise, the 
Supreme Court refrained from ex- 
pressing any opinion on the effect of 
the dissolution of a substantial number 
of State Legislative Assemblies before 
the Presidential election. (Para 35) ] 
Re: Art. 56 (1) Proviso (c): 

Articles 56 (1) Proviso (c) and 62 
(1) are to be read together to give 
effect to the constitutional intent and 
content that the election to fill the 
vacancy caused by the expiration of 
the term of the President is to be com- 
pleted before the expiration of the 
term. - (Para 18) 

There is no provision for exten- 
sion of time (Para 5) 
Re: Art. 62 (2): 

The word "otherwise" in Art. 62 
(2) does not refer to a vacancy caused 
by the expiration of the term of office. 

(Para 6) 
"Re: Presidental and Vice-Presidental_ 
Elections Act, 1952: 

The provisions of the Presidential 
and Vice-Presidential Elections Act, 
1952, also indieate that the election is 
to be completed before the expiration 
of the term. (Para 12) 

The impossibility of the comple- 
tion of the election to fill the vacancy 
in the office of the President before 
the expiration of the term of the office 
in the case of death of a candidate as 
may appear from Section 7 of the 1952 
Act does not rob Article 62 (1) of its 
mandatory character. AIR 1957 SC 
694, Relied on. (Para 15) 
Re: Arts 54 and 55: - > 

Neither Art. 54 nor Art. 55 has 
anything to do either with the time of 
the election to fill the vacancy before 
the expiration of the term or to pre- 
vent the holding of the election be- 
fore the expiration of the term by rea- 
son of dissolution of Legislative As- 
sembly of a State. (Para 23) 

The elected members of a dissol- 
ved Legislative Assembly of a State 
are no longer members of the electu- 
ral college consisting of the elected 
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members of both Houses of Parliament 
and elected members of the  Legisla- 
tive Assemblies of the States and are, 
therefore, not entitled to cast votes at 
the Presidential election. (Para 28) 
Re: Art. 71 (4): 

Article 71 (4) was really introdu- 
ced in 1961 to shut out any challenge 
to the election on the ground that 
there was any vacancy among mem- 
bers of the electoral college. The lan- 
guage of Art. 71 (4) is of wide ampli- 
tude, viz., existence of any vacancy for 
any reason whatever among the mem- 
bers of the electoral college. It will 
take in. any case where a person who 
as an elected member of the Houses 
of Parliament or the Legislative As- 
sembly of a Stete became entitled to 
be member of the electoral college but 
ceased to be an elected member at the 
relevant date of the election and there- 
fore became disentitled to cast vote at 
the election and that vacancy among 
members of the electoral college was 
not filled up. (Para 34) 


' Index Note: — (B) Interpretation 
of Statutes — Mandatory or directory 
nature of provision. 


Brief Note: — (B) In determining 
the question whether a provision is 
mandatory or directory, the  subject- 
matter, the importance of the provi- 
sion, the relation of that provision to 
the general object intended to be se- 
cured by the Act will decide whether 
the provision is directory or  manda- 
tory. It is the duty of the courts to get 
at the real intention of the Legislature. 
Brett v. Brett. (1826) 3 Addams 210 
(216), Referrred to. (Para 13) 


Index Note: — (C) Maxims — Im- 
potentia excusat legem (where the law 
creates a duty or charge and the party 
is disabled to perform it, without 
any default in him, and has no remedy 
over, there the law will in general ex- 
cuse him) — Lex non cogit ad impos- 
sibilia (the law does not compel a man 
to do that which he cannot possibly 
perform)—Act of God preventing com- 
pliance with statute — Mandatory 
character of provision not affected or 
denuded. Broom’s Legal Maxims, 10th 
Edn. at pp. 162-163 and Craies on Sta- 
tate Law, 6th Edn. at p. 268, Referred. 

(Para 15) 

Index Note: — (D) Constitution of 

India, Pre — Interpretation of — Clear 
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meaning conveyed in one part—Mean- 
ing cannot be controlled or diminished 
by reference to another part. Warbur- 
ton v. Loveland, (1832) 2 D & Cl. 380, 
Referred. (Para 31) 


Index Note: — (E) Constitution of 
Indis, Art. 143 — Reference under — 
Supreme Court cannot go into dispu- 
ted questions of fact in its advisory 
jurisdiction. 

Brief Note: — (E) The Supreme 
Court is bound by the recitals in the 
Order of Reference under Art. 143. 
The truth or otherwise of the facts set 
out in the reference cannot be enquir- 
ed or gone into nor can the Supreme 
Court go into the question of bona 
fides or otherwise of thé authority 
making the reference. It cannot go into 
disputed questions of fact in its advi- 
sory jurisdiction under Art. 143 (1). 
Case law discussed (Para 37) 


Index Note: — (F) Constitution of 
India, Art. 170 — Delimitation Act 
(1972), Ss. 8 and 10 (4) — Composition 
of legislative Assembly — Re-adjust- 
ment of number of seats of Gujarat 
State Assembly as a result cf latest 
census of 1971 — Dissolution of As- 
sembly — Election if can be held on 
census of 1961. 

Brief Note: — (F) When a notifi- 
cation under Section 8 of the Delimi- 
tation Act of 1972 has been published 
by assigning 182 seats to the Gujarat 
Assembly which notification under 
S. 10 (2) of the 1972 Act has the foree 
of law amd which cannot be question- 
ed in any Court, elections to these 182 
seats cannot be held on the basis of 
the old electoral rolls . because those 
electoral rolls applied only to the 168 
seats as fixed under the old Delimita- 
tion Act. (Para 44) 

It is evident that under cl. (2) of 
Art. 170 read with the Explanation 
and clause (3) elections to the Legisla- 
tive Assembly after the relevant figu- 
res of the population of the last pre- 
ceding census have been ascertained 
and published can only be held on 
that basis of the total number of seats 
in the Legislative Assembly of each 
State and the division of each State 
into territorial constituencies readjust- 
ed by the Election Commission under 
the 1972 Act. (Paras 42, 43) 
Cases Referred: Chronological Paras 
AIR 1958 SC 956 = 1959 SCR 995, In 


re Kerala Education Bill, 1957 39 


A. IR. 


AIR 1957 SC 694 = 1957 SCR 1081, 
Narayan Bhaskar Khare v. Election 
Commission of India . 16, 17, 32, 


33, 34 

AIR 1944 FC 78 = 1944 FCR 317, In the 
Matter of Powers of Federal Legisla- 
ture to Levy Estate Duty 39 
AIR 1948 FC 18 = 1943 FCR 20, In the 
Matter of Reference under S. 218, Govt. 


of India Act 1935 38 
(1882) 2, D & Cl 480 = 98 RR 844, 
Warburton v. Loveland 81 
(1826) 3 Addams 210 = 162 ER 456, 
Brett v. Brett 18 


5 Opinion of the Court was delivered 
y t. 

RAY, C. J. :— This reference has been 
made by the President Under Art. 143 (1) 
of the Constitution of India for the opinion 
of this Court on certain questions of con- 
stitutional importance bearing upon the 
election to fill the vacancy on the expiry 
of the term of office of the President on 
24 August, 1974. 

2. The reference turns on the 
principal question as to whether the elec- 
tion to fill the vacaney caused on the ex- 
ny of the term of office of the Presi- 

ent must be completed before the expiry 
of the term of office notwithstanding the 
fact that the Legislative Assembly of the 
State of Gujarat is dissolved. 


8. . Article 52 states that there shall 
be a President of India. Article 56 (1) 
states that the President shall hold office 
for a term of five years from the date on 
which he enters upon his office. Arti- 
cle 60 states that every President before 
entering upon his office shall make and 
subscribe an oath or affirmation as men- 
tioned therein. Article 62 (I) states that 
an election to fll a vacancy caused by 
the expiration of the term of the offce 
of President shall be completed before 
the expiration of the term. Article 56 (1) 
(c) states that the President shall, not- 
withstanding the expiration of his term, 
continue to hold office until his successor 
enters upon his office. 


4. The fixed term of office men- 
tioned in Article 56 (1) as well as the 
mandate in Article 62 (1) that the election 
to fill a vacancy caused by the expiration 


:of the term of office shall be completed 


before the expiration of the term reflects 
the dominant constitutional purpose and 
intent regarding the time when the elec- 
tion of the President is to be held. Fnr- 
ther, the provision in Article 62 /2) that 
an election to fill a vacancy in the office 
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of the President by reason of his death, 
resignation or removal or otherwise be 
held as soon as possible after and in no 
case later than six months from the date 
of the occurrence of the vacancy shows 
that the time to hold an election to fill 
a vacancy is also mandatory in character. 


5. The completion of election be- 
fore the expiration of the term in the case 
of vacancy caused by the expiry of tbe 
term as well as filling the vacancy by 
holding an election not later than six 
months from the date of the occurrence of 
the vacancy in the other case does not 
contain any provision for extension of time. 
By way of contrast reference may be 
made to Article 88 where it is said that 
though the expiration of the period of 
five years shall operate as a dissolution of 
the house the period may, while a pro- 
clamation of Emergency is in operation, 
be extended by Parliament by law for a 
period not exceeding one year at a.time 
and not extending in m case beyond 
a period of six months atte 
mation has ceased to operate. 


6. The interveners suggested that 
the word "otherwise" occurring in Arti- 
cle 62 (2) of the .Constitution contem- 
plates a case of filling a vacancy occur- 
ring by the expiration of the term but 
where such vacancy cannot be filled up 
by completing the election before the ex- 
piration of the term by reason of dissolu- 
tion of the Assembly. The interveners 
submitted that a vacancy could in such 
a case be filled up not later than six 
months from the date of the occurrence 
of the vacancy. The submission of the 
interveners is unsound. The word “other- 
wise” does not refer to a vacancy caused 
by the expiration of the term of office for 
the obvious reason that the same is the 
subject-matter of Article 62 (1) The 
marginal note to Article 62 fully bears this 
out. Further, a President whose term 
has expired can continue to hold the office 
only under Article 56 (1) (c) until his suc- 
cessor enters upon his office. Article 56 
(1) (c) is complementary to Article 62 (1). 
Here successor means a successor elected 
before or even after the expiration of the 
term stated in Article 62 (1) and as fully 
explained later on. 


7. The word "otherwise" may take 
in cases where, for example, a President 
becomes disqualified to hold the office or 
where his election is -declared void, and, 
therefore, he cannot hold the office. In 
such‘ cases, an election is to be held not 
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later than six months from the date of the 
occurrence of the vacancy. 

8. Article 65 (1) provides that 
where the office of the President by rea- 
son of his death, resignation or removal 
or otherwise becomes vacant, the Vice- 
President shall act as President until the 
date on which a new President elected 
to fill- vacancy enters upon his office. 
Article 65 (1) is complementary to Arti- 
cle 62 (2). An election to fill a vacancy 
in the office of the President for the rea- 
sons mentioned in Article 62 (2) obvious- 
ly does not attract Article 56 (1) (c). This 
is another reason which establishes that 
the word "otherwise" used in relation to 
vacancy in the office of the President 
under Article 62 (2) cannot cover the case 
of a vacancy in the office of the President 
by the expiration of the term. Vacancy 
under Article 62 (2) does not enable the 
President to continue in office. 

9. The interveners suggested that 
Section 7 of the Presidential and 
Vice-Presidential Elections Act, 1952 
hereinafter referred to as the 1952 Act 
shows that an election to fill the vacancy 
in the office of the President may not be 
completed before the expiration of the 
term. The interveners, therefore, submit- 
ted that it could not be held that the 
completion of election before the expira- 
tion of the term was a mandatory provi- 
sion.  . i 

10. Section 7 of the 1952 Act 
states that if a candidate whose nomina- 
tion has been made and is found to be 
in order on scrutiny, dies after the time 
fixed for nomination and a report of his 
death is received by the Returning Officer 
before the commencement of the poll, the 
Returning Officer, shall, upon being satis- 
fied of the fact of the death of the can- 
didate, countermand the poll and report 
the fact to the Election Commission, and 
all proceedings with reference to the elec- 
tion shall be commenced anew in all res- 
pects as if for a new election. 


. ll. These provisions in Section 7 
of the 1952 Act are to be considered along 
with Section 4 of the 1952 Act. Sec 
tion 4 (8) of the 1952 Act states that in 
the case of an election to fill a vacancy 
caused by the expiration of the term of 
office of the President or Vice-Presiden 

the notification under sub-section (i) sh 

be issued on, or as soon as conveniently 
may be after, the sixtieth day before the 
expiration of the term of office of the 
outgoing President or Vice-President, as 
the case may be, ‘and the dates shall be 
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so appointed under the said sub-section 
that the election will be completed at such 
time as will enable the President or the 
Vice-President thereby elected to enter 
upon his office on the day following the 
expiration of the term of office of the 
outgoing President or Vice-President, as 
the case may be. 

19. The 1952 Act indicates that 

e A adici contemplate the completion 
of the election before the expiration of 

e term. Section.7 of the 1952 Act speaks 
of the contingency of death. In spite of 
the countermanding of the election in the 
case of death of a person whose nomina- 
tion has been found in order it is pro- 
vided that any other candidate whose 
nomination was valid at the time of the 
countermanding of the poll will not be 
required to present a fresh nomination. 
Again, it is provided that no person who 
has withdrawn his candidature before the 
countermanding of the poll shall be ineli- 
ible for being nominated as a candidate 
for the election. Therefore, it is the same 
process of Presidential election which was 
commenced under the Act for completion 
before the expiration of the term. It is 
true that fresh nominations can be pre- 
sented by persons other than those whose 
nominations have been found to be in 
order. That is only because people are 
given the choice for presenting fresh 
nomination papers for candidates of 
choice because of the new and unantici- 
pated events. It is not entirely a fresh 
election. It is in some respects a new 
election. It is in other respects a con- 
tinuation of the election which commenc- 
ed but could not be completed because 
of death. 

18. In determining the question 
whether a provision is mandatory or dir- 
lectory, the subject-matter, the importance 
of the provision, the relation of that pro- 
vision to the general object intended_to 
be secured by the Act will decide whe- 
ther the provision is directory or manda- 
tory. It is the duty of the courts to get 
at the real intention of the legislature by 
carefully arene to the whole scope of 
the provision to be construed. “The key 
to the opening of every law is the reason 
and spirit of the law, it is the animus 
imponentis, the intention of the law maker 
‘expressed in the law itself, taken as a 
[whole." (See Brett v. Brett, (1826) 8 
Addams 210 at p. 218). 

14. If the completion of election 
before the expiration of the term is not 
possible because of the death of the pro- 
spective candidate it is apparent that the 
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election has commenced before the ex- 
iration of the term but completion be- 
ore the expiration of the term is render- 
ed impossible by an act beyond the con- 
trol of human agency. The necessity for 
completing the election before the expira- 
tion of the term is enjoined by the Con- 
stitution in public and State interest to 
see that the governance of the country is 
not paralysed by non-compliance with the 
provision that there shall be a President 
of India. 

15. The impossibility of the com- 
pletion of the election to the vacancy 
in the office of the President before the 
expiration of the term of the office in the 
case of death of a candidate as may ap- 
pear from Section 7 of the 1959 Act does 
not rob Article 62 (1) of its mandatory 
character. The maxim of law impotentia 
excusat legem is intimately connected with 
another maxim of law lex non cogit ad 
Pa ac Impotentia excusat legem 
is that when there is a necessary or invin- 
cible disability to perform the mandatory 
part of the law that impotentia excuses. 
The law does not compel one to do that 
which one cannot possibly perform. 
"Where the law creates a duty or charge, 
and the party is disabled to perform it, 
without any default in him, and has no 
remedy over it, there the law will in 
general excuse him". Therefore, when 
it appears that the performance of the for- 
malities S grasse: by a statute has been. 
rendered impossible by ^ circumstances 
over which the persons interested had no 
control, like the act of God, the circum- 
stances will be taken as a valid excuse. 
Where the act of God prevents the com- 
pliance of the words of a statute, the 
Statutory provision is not denuded of its 
mandatory character because of su- 
pervening impossibility caused by the 
act of God. (See Broom’s Legal Maxims 
10th Edition at pp. 162-163 and Craies on 
Statute Law 6th Ed. at p. 268.) 


16. The effect of Article 62 (1) 
was considered by this Court in Narayan 
Bhaskar Khare’ y. Election Commission 
of India, reported in 1957 SCR 1081 = 
(AIR 1957 SC 694) Das, C. J. spoke for: 
the Constitution Bench of seven learned 
Judges. The beg there made an 
application under Article 71 (1) of the 
Constitution invoking the jurisdiction of 
this Court to s into and decide what. 
had been described as a grave doubt in 
connection with the election of the Presi- 
dent and to direct the Election Commis- 
sion not to proceed with the polling which 





1974 


had been fixed for 6 May, 1957 but to 
hold the same after completing the elec- 
tions to' the Lok Sabha and the Legis- 
latures in all the States of the Indian 
Union including the Union territory. One 
of the contentions in that case was that 
one of the petitioners was a prospective 
candidate for election to the Lok Sabha 
from one of the Punjab constituencies 
where election was yet to be held and 
he would be prevented from exercising 
his right to vote for the election of the 
President. This Court held that Art. 62 
of the Constitution required that the elec- 
tion of the President must be completed 
within the time fixed by it and this provi- 
sion is conceived in the interest of the 
people in general and is mandatory in 
character. 'The interveners submitted that 
the observation of this Court in the Khare 
case 1957 SCR 1081 = (AIR 1957 SC 
694) (supra) about the peremptory re- 
dorem to fill the vacancy caused by 

e expiration of the term of office was 
obiter. That is not so. Das, C. J. speak- 
ing of Article 62 said "it is necessary to 
bear in mind this clear mandatory provi- 


sion of the Constitution." That is the 
true position. . ; 
17. There is another important 


observation in the Khare case 1957 SCR 
1081 = (AIR 1957 SC 694) (supra) It 
was contended there that the electoral 
college mentioned in Article 54 must be 
constituted after elections in all States and 
Union Territories are completed and 
should consist of all the elected members 
falling within both the categories because 
the Presidential election could not be held 
until the vacancies were filled up. Elec 
tions did not take place in Himachal 
Pradesh. Elections in two Constituencies 
of the State of Punjab also did not take 
place. It was held that the election pro- 
cess could not be held up till after the 
expiry of the five years term because it 
would involve non-compliance with the 
mandatory provisions of Article 62. Das, 
C. J. referring to the electoral college said 
that if there are vacancies in Parliament 
or in the Legislature of one or more 
States, the election of the President re- 
uired by Article 62 (1) to be held before 

e expiry of the term of the outgoing 
President cannot be held untl the 
vacancies were filled up. Court 
found that not holding ‘the election in 
Himachal Pradesh could not hold up the 
election of the President. 


18. The term of office of the Pre- 
dent is fixed, The election to fill the 
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vacancy caused by the expiration of the 
term is to be completed before the ex- 
piration of the term. It is in that context 
that the outgoing President notwithstand- 
ing the expiration of the term continues 
to hold office under Article 56 (1) until 
his‘ successor enters upon office. The 
successor can only enter his office 
after he takes the oath under Article 60. 
He can take oath only after the elec- 
tion. It is possible that the successor, 
cannot enter upon his office on the day: 
following the expiration of the term of 
office of the ages President for un- 
avoidable reasons. at is why Arts. 56 
(1), 56 (1) (c) and 62 (1) are to be read 
together to give effect to the constitu- 
tional intent and content that the elec- 
tion to fill the vacancy caused by the ex- 
iration of the term of the President is to 
e completed before the expiration of the 
term. 

19. . The interveners submitted that 
the true character of Article 62 depended 
on Arts. 54 and 55 of the Constitution. 
Article 54 states that the President shall 
be elected by the members of an electoral 
college consisting of (a) the elected mem- 
bers of both Houses of Parliament; and 
(b) the elected members of the Legisla- 
tive Assemblies of the States. The Con- 
stitution-makers may well have visualised 
that all legislative bodies should be in 
existence at the time of the Presidential 
election and all elected members of such 
bodies should ee Dee in that election. 
But that is only an ideal. The realisa- 
tion of this ideal is not practicable, be- 
cause of the likely vacancies in the legis- 
lative bodies due to death, disquilifica- 
tion, resignation and the like. 

20. Article 55 (1) states that- as 
far as practicable, there shall be umifor- 
mity in the scale of representation of the 
different States at the election of the 
President. Article 55 (2) states that for 
the Purpose of securing such uniformity 
among the States inter se as well as parity 
between the States as a whole and the 
Union, the number of votes which each 
elected member of Parliament and of the 
Legislative Assembly of each State is en- 
titled to cast at such election shall be 
determined in a manner set out in the 
sub-article. 

21 The interveners submitted that 
the units of the electoral college were 
Houses of Parliament and the Legisla- 
tive Assemblies of States. The Jan Sangh 
submitted that the democratic character 
of the Constitution demanded that there 
should be elected members of Legisla- 
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tive Assemblies of States to be entitled 
to cast votes at such election. It was 
said that if States were denied such 
right, they would be denied representa- 
tion. It was also said that if States were 
denied the right to cast votes at the elec- 
tion, the parity between the States and 
the Union would be disturbed, 


22. The members of electoral col- 
lege mentioned in Article 54 are not both 
Houses of Parliament and the Legislative 
Assemblies of the States. The essence 
as well as scope of Article 54 is merely 
to prescribe qualifications required for 
electors to elect President. e elected 
members of both Houses of Parliament 
and the Legislative Assemblies of States 
are the only members of the electoral 
college. 


23. The essence of Article 55 
merely lies in the application of formulae 
whereby each elector having the required 
qualifications under Article 54 shall be 
entitled to exercise the number of votes 
in accordance with Article 55. Neither 
Article 54 nor Article 55 has anything to 
do either with the time of the election 
to fill the vacancy before the expiration 
of the term or to prevent the holding of 
the election before the expiration of the 
term by reason of dissolution of Legisla- 
tive Assembly of a State. 


24. The electoral college as men- 
tioned in Article 54 is independent of the 
Legislatures mentioned in Art. 54. None 
of the Legislatures mentioned in Art. 54 
has for the purpose of that Article any 


separate identity vis-a-vis the electoral 
college. The electoral college compen- 
diously indicates a number of persons, 


holding the qualifications specified in the 
Article to constitute the electorate for the 
election of the President and to act as 
independent electors. 


25. Neither Article 54 nor Arti- 
cle 55 prescribes’ the circumstances in 
which or the time when the election of 
the President shall take place. Article 55 
has no concern with the competence of 
the election of the President because of 
the dissolution of the legislative Assemb- 
ly of a State. Article 55 (2) deals with 

e formulae for securing iformity 
among the States inter se and parity be- 
tween States as a whole and the Union. 
It is important to notice that parity is not 
between each State separately as a unit 
on the one hand and the Union on the 
other but between the States as a whole 
and the Union. 
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26. Article 55 (1) states that as far 
as practicable, there shall be uniformity 
in the scale of representation. It is in- 
disputable that the ratory among the 
States inter se and parity between the 
States as a whole and the union which 
are contemplated in Article 55 (2) are not 
the same thing as uniformity in the scale 
of representation of the different States 
contemplated in Article 55 (1). The 
words “as far as practicable” in Art. 55 (1) 
in relation to uniformity in the scale of 
representation of the States are important. 
Article 55 (1) shows that the words “as 
far as practicable" indicate that in practice 
the scale of representation may not be 
uniform because of the actual number of 
electors entitled at the date of election to 
cast their votes. The actual number of 
electors at the date of the election of the 
President may not be equal to the total 
number of the elected members of 
both Houses of Parliament and all Legis- 
lative Assemblies of all States, 


27. Article 55 indicates the 
methods of calculating as to how 
many votes an elected member of 
the electoral college can cast at 
at Presidential election. Article 55 has 
nothing to do with any vacancy in 
the electoral college as mentioned in 
Article 71 (4), or a cesser of membership 
of the electoral college by reason of a 
member not fulfilling the character of 
elected member of both Houses of Parlia- 
mr or of Legislative Assemblies of 
tates. 


28. The words ‘an electoral col- 
lege consisting of in Article 54 mean that 
the electoral college shall consist of per- 
sons mentioned therein. The words ‘con- 
sisting of refer to the strength of the 
electoral college. The Houses of Parlia- 
ment and the Legislative Assemblies are 
mentioned in Article 54 only for the pur- 
pose of showing the qualifications of 
members of electoral college. The dis- 
solution of the Assembly means that there 
are no elected members of that dissolved 


Assembly. The electoral college is al- 
ways ready to meet the situation at the 
expiry of the term of office or any vacancy 


caused by death, resignation or removal 
or otherwise. The elected members of a 
dissolved Legislative Assembly of a State 
are no longer members of he electoral 
college consisting of the elected members 
of both Houses of Parliament and elected 
members of the legislative Assemblies of 
the States and are, therefore, not entitled 
to cast votes at the Presidential election, 
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29. It was said by the interveners 
that Article 54 reflects the democratic 
pattern of participation by the States in 
the choice of the President and if a State 
were denied such a right, it would be 
undemocratic. Recourse was taken to 
Article 368 to show that Articles 54 and 
55 were mentioned in the proviso to Arti- 
cle 368 and if any amen 
cles 54 and 55 was required consent of 
the States was necessary. It was, there- 
fore, said by the interveners that Arti- 


cles 54 and 55 read with Article 368 would. 


be a key to the interpretation of Art. 62 
that no election of the President could 
be held without the representation of 
elected members of Legislative Assemblies 
of the State where the Assembly has been 
dissolved. These submissions on behalf 
of the interveners are without substance. 


80. Article 54 lays down the quali- 
fications for membership of the electoral 
college. The Gujarat State Assembly has 
been dissolved under Article 174. As a 
result of the dissolution, there are no 
elected members of the Legislative As- 
sembly in a State. The electoral college 
consists of elected members of State As- 
semblies. If the Legislative Assembly of 
a State is dissolved, the members of that 
dissolved Legislative Assembly do not 
fulfil the character of elected members 
of a State Assembly. It will not only be 
undemocratic but also unconstitutional to 
deny the elected members of both the 
Houses of Parliament as well as the elect- 
ed members of the Legislative Assemblies 
of the States the right to elect the Presi- 
dent in accordance with the provisions of 
the Constitution only because the Assemb- 
ly of a State is dissolved. The true mean- 
ing of Article 54 is that such persons as 
possess the qualification of being elected 
members of both Houses of Parliament 
and of Legislative Assemblies of States 
at the crucial time of the date of election 
will be eligible members of the electoral 
college entitled to cast vote at the election 
to the vacancy caused by the expira- 
tion of the term of office of the President. 


81. The submissions of the inter- 
veners that Article 62 will be construed 
in the light of Articles 54, 55 and 368 are 
unsound. It has always to be remember- 
ed that Constitution is “the revelation of 
great purposes” which were intended to 
be achieved by the Constitution as a con- 
tinuing instrument of Government. In 
Warburton v. Loveland, (1832) 2 D & Cl 
480 it has been said that ‘no rule of con- 
struction can require that when the words 
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ent of Arti- ` 
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of one part of a statute convey a clear 
meaning, it shall be necessary to intro- 
duce another part of a statute for the pur- 
pose of controlling or diminishing the 


.efficacy of the first part" Article 02 is 


the constitutional mandate and other pro- 
visions like Articles 54, 55 subserve Arti- 
cle 62. The Legislative Assemblies of the 
States are. not members of the electoral 
college. None of the Articles 368, 54, 55 
can rob Article 62 of its constitutional 
content. Article 62 stands by itself in- 
dependent of any other provision. 


32. It is appropriate at this stage 
to refer to provisions contained in Arti- 
cle 71 (4) of the Constitution. Article 71 
(4) was introduced by Constitution (Ele- 
venth Amendment) Act, 1961. The pro- 
vision in Article 71 (4) is that the elec- 
tion of a person as President or Vice- 
President shall not be called in question 
on the ground of the existence of any 
vacancy for whatever reason among the 
members of the electoral college elect- 
ing him. Article 71 (4) was introduced 
after the decision of this Court in the 
Khare case 1957 SCR 1081 = (AIR 1957 
SC 694) (supra. Das, C. J., said in the 
Khare case (supra) that though there ere 
vacancies in the Parliament or the State 
Legislative Assemblies by reason of elec- 
tions not having been held in Himachal 
Pradesh and _two Constituencies in the 
State of Punjab, the holding of Presi- 
dential Election cannot be postponed. 
This Court in the Khare case (supra) stat- 
ed that doubts or disputes of that nature 
could be canvassed only after the conclu- 
sion of the entire election. No opinion 
was expressed in. the Khare case (supra) 
as to whether a vacancy of the type in 
that case in the electoral college could 
be a ground for calling in question the 
election of the President. To remove all 
doubts, Article 71 (4) was introduced. 


38. If as a result of dissolution of 
legislative Assembly of a State, there are 
no elected members of the Legislative 
Assembly of a State, a State will not have 
any elected member of a State Legisla- 
tive Assembly to qualify for the  elec- 
toral college. It may be said on the 
analogy of the observations in the Khare 
case, 1957 SCR 1081 = (AIR 1957 SC 
694) (supra) that there are vacancies in 
the electoral college by reason of the fact 
that there are no elected members of the 
Legislative Assembly of a State’ where 
the Legislative Assembly is dissolved. 
That matter will not be a ground either 
for preventing the holding of the elec- 
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<: tion on the expiry of the term of the 
President or suggesting that the election 
to fill the vacancy caused by the e 
. of the term of the office of the President 
. could be held only after the election to 
the Legislative Assembly of a State where 
' the Legislative Assembly is dissolved is 


held 
34. Under Article 54 only elected 
embers of both Houses of Parlia- 
ment and the Legislative Assemblies of 
the States are members of the electoral 
college. The numerical strength of the 
electoral college will be the total number 
of elected members of both Houses of 
Parliament and the Legislative Assem- 


blies of the States. At any particular 
time there may not be the strength of 
the electoral college. At the relevant 


date of the Presidential election if a ee 
son who was prior to that relevant date 
an elected member of the Houses of 
Parliament or of the Legislative Assem- 
blies of the States and ceased to become 
an elected member of any of the legisla- 
tive bodies by reason of death or resigna- 
tion or disqualification or dissolution of 
the legislative body such a person would 
not possess the qualification to be an elec- 
tor. Article 71 (4) was really introduced 
after the Khare case 1957 SCR 1081 — 
(AIR 1957 SC 694) (supra) to shut out any 
challenge to the election on the ground 
that there was any vacancy among mem- 
bers of the electoral college. In view of 
the constitutional declaration or exposi- 
tion of Article 71 (4) it is manifest that 
the language is of wide amplitude, viz., 
existence of any vacancy for any reason 
whatever among the members of the elec- 
It will take in any case 









college but ceased to be an elected mem- 
er at the relevant date of the election and 
therefore became disentitled to cast vote 
at the election and that vacancy among 
members of the electoral college was not 
filled up. i 
35. We refrain from expressing 
any opinion on the question which has 
been posed during arguments as to what 
voda” be the position if there is “mala 
fide dissolution” of a State Legislative 
Assembly or Assemblies or if there is, after 
the dissolution of the Assembly or As- 
semblies, a mala fide refusal to hold elec 
tions thereto within resonable time before 
the Presidential election because such a 
question does not arise on the present Re- 


iry . 
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ference. Likewise, we refrain from ex- 
ressing any opinion on the effect of the 
Hisolngon of a substantial number of 
State Legislative Assemblies before the 
Presidential election. 

836. The intervener Jana Sangh 
submitted that the Reference should be 
declined for four reasons. First, that the 
recital in the order of Reference that elec- 
tion to the Legislative Assembly of the 
State of Gujarat is impossible is not cor- 
rect. It was said that the election is pos- 
sible. Second, the vital question is not 
whether the Presidential election could 
be valid or not in the absence of the 
Gujarat State Assembly but whether the 
election of the President would be valid 
if the authority charged with election by 
acts of omission or commission have not 
held the Gujarat Assembly election. Third, 
the election to the State Assembly of 
Gujarat could have been held on the basis 
of the 1961 census. Fourth, Article 148 
stipulates a general doubt about the Con- 
stitution and not doubts of parties. 

37. -This Court is bound by the 
recitals in the order of Reference. Under 
Article 148 (I) we accept the statements 
of fact set out in the reference. The 
truth or otherwise of the facts cannot be 
enquired or gone into nor can this Court 
go into the question of bona fides or 
otherwise of the authority making the re- 
ference. This Court cannot go behind the 
recital. This Court cannot go into dis- 
puted questions of fact in its advisory 
jurisdiction under Art. 148 (1). 

38. The Federal Court in Re. The 
Allocation of Lands and,Buildings in a 
Chief Commissioner’s Province, 1043 FCR 
20 = (AIR 1943 FC 18) a Reference under 
Section 213 (1) of the Government of 
India Act which is similar to Art. 148, said 
that though the terms of that section do 
not impose an obligation on the Court, 
the court should be unwilling to accept 
a Reference a for good reasons. This 
Court accepted the Reference for reasons 
which appeared to be of consitutional 
importance as well as in public interest. 

39. In Re. Kerala Education Bill 
case 1959 SCR 995 — (AIR 1958 SC 956) 
Das, C. J. referred to the Reference in 
Re. The Allocation of Lands and Build- 
ings, 1948 FCR 20 = (AIR 1948 

18) and the Reference in Re 
Levy of Estate , 1944 FCR 
917 — (AIR 1944 FC 78) and the obser- 
vations in both the cases that the Refer- 
ence should not be declined excepting for 
good reasons. This Court accepted the 
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Reference on the questions of law arising 
or likely to arise. Das, C. J. in In Re. 
Kerala Education Bill case said that it is 
for the Presicent to determine what ques- 
Lions should be referred and if he does 
not have any serious "doubt" on the pro- 
visions, it is not for any party to say that 
doubts arise out of them. In short, parties 
appearing in the Reference canrot go be- 
hind the order of Reference and present 
new questions by raising doubts. 

40. On behalf of the interveners 
Jana "y d reliance was placed on Sec- 
tion 10 ‘4 of the Delimitation Act, 1975 
hereinafter referred to as the 1972 Act. 
Broadly stated, the submission on behalf 


of the Jana Sangh is that by reason cf 
Section 10 (4) of the 1972. Act election 
to the Gujarat Legislative Assembly 


could be held on the basis of the 1961 
census, and the existing electoral rolls. 


41. The 1972 Act in Sec. 8 speaks 
of the readjustment of number of seats. 
This readjustment is on the basis of the 
latest census figures. The latest census 
is of 1971. e Delimitation Commis- 
Sion has by order under Section 8 of the 
1972 Act determined the total number of 
seats to be assigned to the Gujarat State 
Assembly as 182. 'The previous number 
was 168. Under Section 9 of the 1972 
Act the Commission shall distribute the 
Seats in the Legislative Assembly to prn 
member territorial constituencies and deli- 
mit them on the latest census figures. 
The Commission has published proposals 
for delimitation and invited objections. 
The Commission has not yet made any 
order determining the delimitation of As- 
sembly constituencies. 

42. The provisions contained in 
Article 170 repel the submission that tho 
election to the Gujarat Legislative As- 
sembly can be held on the basis of 1961 
census. Article 170 provides that the 
Legislative Assembly of each State shall 
consist of not more than five hundred, 
and not less than sixty members chosen 
by direct election from territorial con- 
stituencies in the State. Each State shall 
be divided into territorial constituencies 
in such manner that the ratio between 
the population of each constituency and 
the rumber of seats allotted to it shall, 
SO far as practicable, be the same 
LM ete the State. The expression, 
"Population" means the population as as- 
certained at the last preceding census of 
which the relevant figures have been 
published. The 1971 census has been 
published. Upon the completion of each 
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census, the total number of seats and the: , 
division of each State into territorial con- 
stituences shall be readjusted: by such 
authority and in such manner as Parlid- 
ment may by law "etermine. The Deli- 
mization Commission under the 1972 Act 
is engaged in the division of the State into 
territorial constituencies, 

43. It is apparent and there is 
nothing in Section 10 (4) of the 1972 Act 
to the contrary which enjoins tho Elec- 
tion Commission to hold elections to the 
House of the People or the Legislative 
Assembly dissolved after the census of 
1971 according to the electoral rolls pre- 
pared of the constituencies delimited on 
the basis of the census of 1961. it is 
evident that under clause (2) of Art. 170 
read with the Explanation and clause (8) 
of Article 170 elections to the Legislative 
Assembly after the relevant figures of the 
peruieuen of the last preceding census 

ve been ascertained and published can 
only be held on that basis of the total 
number of seats in the Legislativo As- 
sembly cf each State and the division of 
each Stete into territorial constitue-cies 
readjusted by the Election Commission 
under the 1972 Act. Now that the census 
figures of 1971 have been published, elec- 
tions have to be held under Art. 170 only 
after delimitation of the constituencies has 

een made in accordance with clauses (2) 
and (3) of Article 170. 


44. When a notification under Sec- 
tion 8 of the 1972 Act has been published 
by assigning 182 seats to the Gujarat As- 
sembly which notification under S. 10 (2 
of the 1972 Act has the force of law sn 
cannot be questioned in any Court, .lec- 
tions to these 182 seats cannot be held on 
the basis of the old electoral rolls because 
those electoral rolls applied only to the 
168 seats as fixed under the old Delimi- 
tation Act. 


£5. It is provided in Article 170 
that the readjustment by the Delimita- 
tion Commission shall not affect repre- 
sentation in the Legislative Assembly until 
the dissolution of the then existing As- 
sembly. The Legislative Assembly of tho 
State of Gujarat has been dissolved. 
Therefore, any election which has fo be 
held to the Legislative Assembly of the 
State of Gujarat can only be held after 
the Delimitation of constituencies under 
the 1972 Act. Any pecie Assembly 
Df a State which is to be composed after 
the 1971 census is to be in accordance 
with Article 170. The contention of Jana 
Sangh is without substance, 
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46. 
Socialist Party, it was said: that the Con- 
stitution (Eleventh Amendinent) Act, 1961 
is unconstitutional. We 'cannot go into 
that question in this Reference. 

41. | For the foregoing reasons we 
give the following answers :— 

1. Only such persons who are elected 
members of both Houses of Parliament 
and the Legislative Assemblies of the 
States on the date of the election 
to fill the vacancy caused by the 
expiration of the term of office of the 
President will be entitled to cast their 
votes at the election. 


2. Subject to the aforesaid observa- 
tion as to the effect of the dissolution ot 
a substantial number of the Legislative 
Assemblies the vacancies caused by the 
dissolution of an Assembly or Assemblies 
will be covered by Article 71 (4). 

3, 4 and 5. The election to the office 
of the President must be held before the 
expiration of the term of the President 
jnotwithstanding the fact that at the time 
‘of such election the Legislative Assembly 
of a State is dissolved. The election to 
fil the vacancy in tbe office of the Presi- 
dent is to be held and completed having 
regard to Articles 62 (1), 54, 55 and the 
¡Presidential and Vice-Presidential Elec- 
|tions Act, 1952, 

6. Article 56 (1) (c) applies to a case 
where a successor as explained in the 
foregoing reasons has not entered on his 
office and only in such circumstances can 
a President whose term has expired con- 


ue. 
Answered accordingly. 
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On behalf of the intervener. 


Brief Note:— (A) Rule 70 which 
empowers the Board of Directors of 
Andhra Pradesh Co-operative Central 
Land Mortgage Bank Ltd. to consti- 
tute centralised service for mortgage 
Banks in the State and to make ap- 
pointments to those posts, is ultra vires 
the rule-making power of the State 
under Section 130 (1) read with Sec- 
tion 115 of the Act. (Pana 9) 

Under Section 115 the Central 
Mortgage Bank has no power to create 
a centralised cadre of service from 
among the employees of mortgage 
banks which are members of Central 
Mortgage Bank. That section merely 
confers power of supervision on the 
Board of the Central Mortgage Bank 
over the mortgage banks which power 
includes the power of appointment, 
transfer and disciplinary action. This 
power, however, can in no circumst- 
ances be construed as empowering the 
Board of Directors of the Central 
Mortgage Bank to recruit employees 
for the mortgage banks or to make 
appointments to a common cadre crea- 
ted by it from out of the employees 
of the member mortgage banks. But 
Rule 70 seeks to bring into being a 
centralised service, the employees 
whereof shall be the employees 
of the Central Mortgage Bank and not 
of the mortgage banks. Such a centra- 
lised service is not contemplated by 
S. 115. When a centralised service or 
any cadre of employees of the mort- 
gage bamks cannot be created by the 
Board in exercise of its power under 
Section 115 of the Act, R. 70 cannot 
vest such power in the ; 
(Para 7) 

The word ‘transfer’ in Section 115 
means a transfer from one branch of 
the same mortgage bank to another of 
its branches. (Para 7) 


Decision of Andhra Pradesh H. C. 
Affirmed. . 

The Judgment of the Court was 
delivered by 

JAGANMOHRAN REDDY, J.:— In 
the three writ petitions filed by the 
respective respondents challenging the 
vires of R. 70 of the Andhra Pradesh 
Co-operative Societies Act, 1964 — 
hereinafter called ‘the Act’ — the 
Andhra Pradesh High Court held that 
rule to be ultra vires the Board of 
Directors of the Andhra Pradesh Co- 
operative Central Mortgage Bank Ltd., 
— hereinafter referred to as ‘the Cen- 
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tral Land Mortgage Bank. These ap- 
peals are by special leave against that 
judgment. 


2. The respondent in Civil Ap- 
peal No. 2229/72 is an Assistant Ac- 
countant in the Chittor Primary Co- 
operative Land Mortgage Bank Ltd. 
In Civil Appeal No. 2230/72 the respon- 
dents are employees of the different 
Co-operative Land Mortgage Banks. 
The respondent in Civil Appeal No. 
2231/72 is the Nellore Co-operative 
Land Mortgage Bank Lid. In the first 
of the appeals the  petitioner/respon- 
dent complained that when he was 
due for promotion for the post of an 
Accountant, under Rule 70 his right 
to promotion based on seniority had 
‘been taken away. According to him, 
but for Rule 70, he would have had a 
right to promotion under Bye-law 10 
on the basis of his seniority among 
the Assistant Accountants of that Bank. 
The petitioners/respondents in the se- 
cond of the appeals had urged that a 
co-operative society was a body cor- 
porate and the ultimate authority over 
that Society was vested in its general 
body under Section 30 of the Act, and 
the Managing Committee thereof had 
the right to manage all its affairs in- 
cluding the power to appoint, transfer 
and dismiss its employees. That power 
of the Society is sought to be inter- 
fered with not only by  vesting the 
Board with power of superintendence 
under Section 115 of the Act but also 
by Rule 70 made pursuant to that. sec- 
tion. Not only Section 115 and Rule 70 
but also S. 116A of the Act, according 
to them, were wholly ultra vires the 
State Legislature. The respondent in 
the third of the appeals apprehends 
that Rule 70 takes away its right of 
appointment, dismissal and cont 
over certain of its employees which 
render them liable to be transferred 
by the Central Land Mortgage Bank 
to other mortgage banks elsewhere in 
the State, which is an interference 
with the right of mamagement of the 
Primary Land Mortgage The 
High Court, while negativing the con- 
tention that Sections 115 and 116A of 
the Act were ultra vires the State 
Legislature, has, however, held, as al- 
ready adverted to, that Rule 70 was 
ultra vires of Section 130 (1) read 
with Section 115 of the Act. Before us, 
the arguments were confined to the 
question whether the High Court was 
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right in.declaring Rule 70 of the Rules 
to be ultra vires.of S, 115 of the Act. 

3: . The impugned Rule 70 is 
purported to be made umder sub-s. (1) 
of Section 130 read. with Section 115 
of the Act. These two sections and the 
impugned rule are as follows: 

S. 115 — "Subject to the provi- 
sions of this Act, the Board shall have 
such power of supervision over the 
mortgage banks including power of 
appointment, transfer and disciplinary 
action in respect of the employees of 
mortgage banks as may be prescribed, 
and may, with the previous approval 
of the Registrar, make such regulation 
as may be necessary for carrying out 
allor any of the purposes of this Chap- 
ter.” 

S. 130—(1) “The Government may, 
by notification published in the Andhra 
Pradesh Gazette, make rules for carry- 
ing out all or any of the purposes of 
this Act, for the whole or any part of 
the State and for any class of socie- 
ties." 

R. 70 — (1) The Board of Direc- 
tors of Central Land Mortgage Bank 
hereinafter referred to as ‘Board’ shall 
constitute a centralised service for the 
mortgage banks in the State and with 
effect from such constitution the Board 
shal have power to make  appoint- 
ments to the posts brought under cen- 
tralised service and the mortgage banks 
shall have no power to make appoint- 
ments to such posts. 

X x x 


(13) The Board shall have power 
to call upon the mortgage banks to 
contribute to the cost of service ren- 
dered by the Central Mortgage Bank 
by providing the services of memibers 
of the centralised service to work in 
the mortgage banks and the mortgage 
banks shall pay the cost at the rates 
prescribed from time to time by the 
Board. If any mortgage Bank fails to 
pay such contribution within the time 
fixed, the Registrar may, on the ap- 
plication of Central Mortgage Bank 
and after such enquiry as he may 
consider necessary make an order re- 
quiring the mortgage bank to pay the 
amount, and every such order shall 
be enforceable against the mortgage 
bank under Section 63 (2) of the Act 
as if it was an award. 

(14) On constitution of  centralis- 
ed service all rights and privileges ac- 
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erued and liabilities incurred by the 
oe in relation to his service in 
the mortgage bank shall stand vested 
with the Board. 
x x x" 


4. It may be mentioned that 
S. 115 of the Act is in Ch. XIII deal- 
ing with Land Mortgage Banks. Cla- 
uses (a), (b) and (c) of Section 84 in 
Ch. XIII define “Board”, “Central 
Mortgage Bank” and “Mortgage Bank” 
respectively. According to these defini- 
tions the "Board" means the Board of 
Directors of Central Mortgage Bank; 
"Central Mortgage Bank" means the 
Andhra Pradesh Co-operative Central 
Land Mortgage Bank; and "Mortgage 
Bank" means a co-operative land mort- 
gage bank registered or deemed to be 
registered under the Act and  admit- 
ted as a member of the Central Mort- 
gage Bank. That section also defines 
"trustee" but it is not necessary for 
our purposes to refer to tiis defini- 
tion. It may also be mentioned that 
the rules under Section 2 (1) of the 
pe mean the rules made under the 
ct. 


5. Under Section 85 of the Act 
the provisions of Ch. XIII apply to the 
mortgage banks advancing loans for 
the purposes therein enumerated 
and under S. 97 subject to the provi- 
sions of the Act and in accordance 
with the rules made thereunder, it 
shall be competent for a mortgage 
bank to advance loams for the purposes 
referred to in Section 85 and to hold 
lands, the possession of which is trans- 
ferred to it under the provisions of 
Ch. XIIL The mode of recovery of the 
amounts advanced by the mortgage 
banks is set out.in Sections 100 to 109 
.of the Act, under which any loan gran- 
ted by a mortgage bank, including any 
interest chargeable thereon and costs, 
if any, incurred in connection there- 
with, shall when they become due, be 
recoverable by the mortgage bank. All 
the powers in respect of the recovery 
0f loans are conferred on the mortgage 
banks, such as on an application made 
by any of the mortgage banks the 
Registrar is empowered to grant a 
certificate for recovery of a loan due 
to it. 'The other provisions confer 
power on the Collector to make re- 
coveries duringa certain period and a 
power of distraint and sale, when 
power of sale is to he exercised; 
powers of the mortgage bank where 
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mortgaged property is destroyed or 
security becomes insufficient; power 
of Board or Trustee to distrain and 
sell all property are also provided for. 
These provisions further provide that 
the title of purchaser isnot to be ques- 
tioned on ground of irregularity; mort- 
gage is not to be questioned on insol- 
vency of mortgagor. They also deal 
with the appointment of a receiver 
and his powers etc. Apart from these 
sections, it may ‘be. noticed that Sec- 
tions 93 and 94 empower, notwithstand- 
ing anything contained in any law for 
the time being in force, a mortgage 
bank or the Central Mortgage Bank to 
purchase any mortgaged property sold 
under Ch. XIII of the Act and the pro- 
perty so purchased shall be disposed 
of by such bank by sale within such 
period as may be fixed by the Trustee. 
By sub-section (2) of Section 93 this 
power was to override the maximum 
limit of agricultural holding fixed 
under the Andhra Pradesh Ceiling on 
Agricultural Holdings Act, 1961. Sec- 
tion 94 provides that the mortgages 
executed in favour of, end all other 
assets transferred to, a mortgage bank 
by the members thereof shall with 
effect from the date of such execution 
or transfer, be deemed to have been 
transferred by such mortgage bank to 
the Central Mortgage Bank and shall 
vest in the Trustee. Section 95 pro- 
vides that payments of all moneys due 
to the mortgage bank are payable to 
it and such payments shall be valid 
as if the mortgage had not been so 
transferred. It is also provided that 
the mortgage. bank shall, in the ab- 
sence of any specific direction to the 
contrary issued by the Board or Tirus- 
tee and communicated to the mortgage 
bank, be entitled to sue on the mort- 
gage or take any other proceeding for 
the recovery of the moneys due under 
the mortgage. 


6. We have set out some of the 
“Keaton provisions to show that there 
in the Act which empowers 

the antral Mortgage Bank, notwith- 
standing the fact it provides funds to 
the mortgage banks, to make  collec- 
tion of the loans advanced ‘by the 
mortgage banks. The rule-making 
power conferred on the Government 
for carrying out all or any of the pur- 
poses of the Act must be confined to 
such of the purposes as are enumera- 
ted or indicated in the preamble or in 
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any of the provisions of the Act. The 
only provision to which a reference 
has been made specifically as em- 
powering the Board of Directors of the 
Central Mortgage Bank to constitute 
a centralised service for the mortgage 
banks is Section 115 of the Act. A care- 
ful reading of Section 115, however, 
does not justify the contention that 
the Central Mortgage Bank either has 
the power directly to colect the loans 
and advances given by the member 
banks, namely, the mortgage banks, or 
to create a centralised cadre of service 
from among the employees of the mor- 
tgage banks which are members of the 
Central Mortgage Bank. That section 
merely confers power of supervision 
on the Board of the Central Mort- 
. gage Bank over the mortgage banks 
which power .includes the power 
of appointment, transfer and dis- 
ciplinary action im respect of the 
employees of the mortgage banks. It 
may be that some questions may be 
raised in respect of the actions of the 
mortgage banks in the matter of ap- 
pointment, transfer and disciplinary 
actions of its employees. Whenever 
such questions are raised, the Board of 
Directors of the Central Mortgage 
Bank in exercise of its power of super- 
vision can go into the question of such 
appointments, transfers and discipli- 
nary actions made or taken by the 


mortgage banks. This power, therefore, ' 


can in no circumstances be construed 
as empowering the Board of Directors 
of the Central Mortgage Bank to re- 
cruit employees for the mortgage banks 
or to.make appointments to a common 
cadre created by it from out of the 
employees of the member mortgage 
banks. If the employees are appointed 
by the Central Mortgage Bank, their 
salaries and other emoluments should 
be paid by it. But evidently this is not 
so, as sub-rules (13) and (14) of R. 70 
authorise the Central Mortgage Bank 
to call for contribution for the cost of 
the service rendered by the Central 
Mortgage. Bank to be borne by the 
mortgage banks and provides that once 
a centralised cadre is constituted a 

rights and privileges accrued and lia- 
bilities incurred by the employee in 
relation to his service in the mortgage 
bank shallstand vested with the Board. 
It is this power that the appellants sre 
seeking to draw from Section 115, be- 


cause only if such a power can be 
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found in that provision, or im any 
other provision of the Act, cam the im- 
pugned Rule 70 be made under sub- 
section (1) of Section 136 af the Aci. 
In this connection it should be observ- 
ed that the key words in Section 115 
are ‘employees of the mortgage ‘oanks’. 
The power of supervision inciuding 
the power of appointment, transfer and 
punitive action may be taken by the 
Central Mortgage Bank against  per- 
sons who are the employees of the 
mortgage banks. But Rule 70 seeks to 
bring into being a centralised service, 
the employees whereof shall be the 
employees of the Central Mortgage 
Bank and not of the mortgage banks. 
Such a centralised service is not con- 
templated by Section 115. 


7. It is contended by the learn- 
ed Advocate for the appellants that 
the word ‘transfer’ in Section 115 
would indicate that it can only be in 
respect of the transfer of employees 
from one mortgage bank to another. 
We cannot read this power in the man- 
ner suggested, and if so this would au- 
thorise the constitution of a centralis- 
ed cadre. As we have explained  al- 
ready the power of the Central Mort- 
gage Bank is only of supervision which 
power to supervise is to include the 
power of appointment, transfer and 
disciplinary action. It is only where 
what is not included in a particular 
term as generally understood or where 
there is some doubt in respect of any 
particular matter being included, that 
the Legislature specifies it by includ- 
ing that matter. The supervisory power 
in respect of the employees 
mortgage banks does not include 







a different employer. The word 'trans- 
fer’, therefore, must be read as a trans- 
fer from one branch of the same mort- 
gage bank to another of its branch. 
The learned Advocate for the appel- 
lants stated that the morbpage banks 
have no branches. We would not, how- 


ll. ever, venture to say so. As pointed cut 


by the learned Advocate for the first 
respondent in Civil Appeal No. 2231 
of 1972 that Bye-Law 20 of the Model 
Bye-Laws of Co-operative Land Mort- 
gage Bank Ltd. provides for  main- 
taining a record of service by the 
Bank in respect of each employee in 
which all changes affecting rank, emo- 
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luments, transfers ard other allied 
matters shall be noted in the register 
under the attestation of the Secretary. 
provision shows that the Bye- 
‘laws envisage a transfer of an em- 
ployee from one branch to another of 
a mortgage bank This  bye-law is 
consistent with Section 115 of the Act 
' which confers a supervisory power in 
respect of transfer of an employee 
from one branch to another of the 
mortgage bank and not from one mort- 
gage bank to another. í 


8. The learned Advocate for 
the appellants contends that it is the 
Central Mortgage Bank which advan- 
ces the funds to its members, namely, 
the mortgage banks and the responsi- 
bility is on the Central Mortgage Bank 
to see that the amounts advanced ky 
the member banks are collected and 
the loans advanced by it are properly 
secured. While no doubt the Central 
Mortgage Bank may be concerned with 
securing its loans to the mortgage 

, the provisions of the Act do 
not confer upon the Central Mortgage 
Bank the power to collect any loans 
advanced by the member banks i.e. the 
mortgage banks. The security given to 
the mortgage banks in respect of the 
loans advanced by them no doubt is 
deemed to have been transferred to the 
Central Mortgage Bank, but that is 
only by way of securing the monies 
advanced by the Central Mortgage 
Bank to the mortgage banks. Nonethe- 
less, as we have seen earlier, the duty 
to collect the loan is upon the mort- 
gage banks and notwithstanding the 
deemed transfer to the Central Mort- 
gage Bank of any property mortgaged 
to the mortgage banks, the amount 
due to the mortgage banks is payable 
to the mortgage banks only and not 
to the Central Mortgage Bank. Unless 
there is any specific provision in the 
Act which directly creates a contra- 
ctual liability between the Central 
Mortgage Bank and the borrowers 


from the mortgage banks, the liabi- . 


lity of the borrowers for payment of 
loans advanced to them is only to the 
mortgage banks which actually  ad- 
vanced the loans to them. The bor- 
rowers have no liability to the Central 
Mortgage Bank. 

9. The Legislature apparentiy 
realised the absence of any power in 
the Act, and therefore provided for 
creation of a common e of em- 


ployees when it enacted Section 116A 
empowering the Registrar to create a 
common cadre of employees for any 
class of societies if he considers it 
necessary in the interest of the co- 
operative movement to do so. This Sec- 
tion reads as under: 


S. 116A— "(1) Notwithstanding 
anything in this Act where the Resis- 
trar, in the interest of the  co-opera- 
tive movement, considers that the crea- 
tion of a common cadre of employees 
for any class of societies is necessary, 
he may, constitute an appointment 
committee or authorise one or more 
federal societies to which such class of 
societies is affiliated, to exercise the 
power of appointment, transfer and 
disciplinary action in respect of such 
categories of employees of that class 
of societies as may be specified by 
him and make such regulations as may 
be necessary for carrying out the said 
punpose. Where, such appointment 
committee is constituted or federal 
society is authorised by the Registrar, 
the affiliated societies shall not have 
powers to deal with such categories of 
employees except to the extent the 
regulation may permit. 

(2) The Registrar shall have power 
to require the affiliated societies to 
make contribution of such sum every 
year towards expenditure, as the ap- 
pointment committee or federal society 
is likely to incur or has incurred for 
the purpose. If any society fails to pay 
the said sum to such authority as may 
be specified by the Registrar and 
within the time fixed by him, the 
Registrar may on the application of 
the authority, and after such enquiry 
as he may consider necessary, make an 
order requiring the society to pay the 
amount, and every such order shall be 
enforceable against the society as if it 
were a decision under Section 62.” 


The power of the Registrar, it will be 
noticed, is to create a common cadre 
of employees for any class of societies. 
The power, therefore, is of a general 
nature and is applicable to the mort- 
gage banks as well as to the other 
societies registered as societies under 
the Act. Section 116-A also empowers 
the Registrar to require the affiliat- 
ed societies to make contribution of 
such sum every year towards expen- 
diture as may be incurred for the pur- 
poses of creation of any common cadre 
and make such payment enforceable. 
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In our view the High Court is right im 
holding that when a centralised ser- 
vice or any cadre of employees of the 
mortgage banks cannot be created by 
the Board in exercise of its power 
under Section 115 of the Act, Rule 70 
cannot vest such power in the Board. 
In this view, Rule 70 is ultra vires the 
rule-making power of the State under 
sub-s. (1) of Section 130 read with sec- 
tion of the Act. 
10. . The appeal is accordingly 
dismissed with costs. 
Appeal dismissed. 


AIR 1974 SUPREME COURT 1697 
(V 61 C 301) 
(From: Bombay) 
H. R. KHANNA AND Y. V. CHAN- 
DRACHUD, JJ. 

Vasant Laxman More, Appellant 
v. State of Maharashtra, Respondent 

Criminal Appeal No. 240 of 1973, 
D/- 19-7-1974. 

Index Note: — (A) Penal Code 
(1860), S. 302 — Murder — Sentence 
— Murder committed in a state of 
mental imbalance — Murder held, was 
not pre-planned — Death sentence re- 
duced to imprisonment for life. 


Brief Note: — (A) The deceased, 
a young widow, developed friendship 
with the accused. They lived together 
for a few months and later the accus- 
ed shifted to another room. One day 
when the deceased reached the accus- 
ed’s room the accused asked her as to 
why she liked to go to picture-houses 
with others. The rebuff given by the 
deceased that it was none of his busi- 
ness sparked a serious quarrel leading 
to her murder. After committing the 
murder the accused. took a dose of 
poison and nearly killed himself. 
(Para 9) 
Held that the provocation not be- 
ing grave enough to justify the kil- 
.ing, the act of the accused was plain- 
ly murder. But the sudden quarrel 
which preceded the murder and the 
mental distress under which the ac- 
cused was smarting would justify the 
award of a lesser penalty. The murder 
was not pre-planned. It was commit- 
ted in a state of imbalance. Rightly 
or wrongly, the accused laboured 
under the belief that the deceased had 
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transferred her attentions and he had 
lost his monopoly. 

Further, when the circumstances 
relating to the previous conviction for 
murder were not on record the bare 
fact of a previous conviction for mur- 
der could not by itself justify the im- 
position of death sentence. 

(Para 10) 


The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— The ap- 
pellant, who has many  aliases, was 
charged before the learned Additional 
Sessions Judge, Greater Bombay, with 
offences under Sections 302 and 309 
of the Penal Code for committing the 
murder of one Indira Joshi and then 
taking a poisonous insecticide in a bid 
to commit suicide. The trial court con- 
victed the appellant of both the offen- 
ces and sentenced him to death for the 
offence of murder. The High Court 
having confirmed that judgment, the 
appellant has filed this appeal by spe- 
cial leave of this Court. 


2. The circumstantial evidence 
in support of the charges for which 
the appellant has been convi 
is of the clearest kind. The de- 
ceased Indira, a young widow de- 
veloped friendship with the appel- 
lant after the death of her husband. 
They lived together for a few months 
and later the appellant shifted to 
another room for securing which the 
deceased pledged her ornaments with 
a moneylender. Separate residence 
meant separate interests and the ap- 
pellant feared that he was being jil- 
ted. He resented that the deceased 
should go to cinema houses in the com- 
pany of others in preference to him. 


3. At about 11 am. on May 
3, 1971 the deceased went to the ap- 
pellant’s room in the company of her 
10-years old son, Shashikant, who had 
some difficulty in getting admission 
to one of the better known schools in 
Bombay. The appellant was taking his 
bath and he was apparently so satura- 
ted with his grievances against the de- 
ceased that when she asked him if he 
could help secure admission for the 
boy in the particular school, he hurl- 
ed a bath-room pot at her. The de- 
ceased then asked the appellant to re- 
turn her moneys. He finished his bath 
had a change of clothes and asked her 
as to why she liked to go to picture- 
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houses with others. The deceased chal- 
lenged his right to complain, when he 
slapped her in the face. He then sent 
away Shashikant to a tailor on some 
pretended errand. The boy returned 
within a short time and on pushing the 
door of the room he saw that his 
mother was lying dead in a pool of 
' blood with a gaping wound on her 
neck. 

4. Immediately thereafter 
Shashikant lodged the information of 
the incident at the Bhoiwada Police 
Station. A constable on patrol duty 
who had in the meanwhile reached the 
spot found the appellant lying in an 
unconscious state with blood-stained 
clothes on his body and smelling of 
insecticide. P.S.I. Talpade took a 
search of the appellant and found in 
the pocket of his pant a blood-stained 
razor. The appellant was taken for 
antipoison treatment to the K.E.M. 
Hospital from where he was dischar- 
ged on May 6. 

5. The post-mortem examina- 
tion on the dead body of Indira was 
performed by Dr. Franklin who found 
a deep cut on her neck and a defen- 
sive incised injury on her left index 
finger. 

6. The evidence, as earlier 
stated, is of an unimpeachable charac- 
ter. It is undisputed that Indira met 
with her death in the appellant’s room 
where she had gone in response to a 
word sent by him. The evidence of 
Shashikant which has been accepted 
by both the Sessions Court and the 
High Court, shows that the appellant 
was in great anger and a simple re- 
quest for routine help by the deceased 
was enough provocation for him, first 
to throw a pot at her and then to slap 
her. It is plain that he sent away 
the boy on a false pretext in order to 
leave no witness to his display of 
manly authority. When the boy left, 
there was nome in the room except 
his mother and the appellant; and 
when he returned within a few minu- 
tes, his mother was lying dead with a 
gash on her neck and the appellant 
was nowhere near the place. 


T. The F.LR. was lodged: by 
Shashikant promptly and the story he 
then told the police is in material con- 
formity with what he later told the 
court. The appellant was found lying 
in an unconscious state a few furlongs 
away. The blood on his clothes and the 
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blood on the razor which was found 
on his person belonged to the same 
group as the blood of the deceased. 


8. The main plank of the de- 
fence was that the deceased commtt- 
ted suicide. That is an incredible plea. 
If, as suggested by the appellant the 
deceased committed suicide in his pre- 
sence it is strange that he should have 
run away with the razor rather than 
help his beloved and benefactor in an 
hour of crisis. He raised no alarm, sent 
for no aid and instead tried to wash 
off the blood stains from his clothes 
as is evident from the presence of 
human blood stains on a mug and 
bottles in the room. The position and 
the nature of the injury on the neck 
of the deceased also militates against 
the possibility of suicide. As stated by 
Taylor in his "Principles and Practice 
of Medical Jurisprudence", 12th Edn. 
p. 213, suicidal injuries on the throat 
are generally marked by tentative 
cuts at the beginning . of the main 
wound. The injury in the instant case 
was found. at the lower level of the 
meck and far from there being any 
tentative cuts what the docter found 
was a single longinjury caused by one 
sweep of a sharp-edged weapon. The 
injury was from left to right and the 
maximum depth was significantly on 
the left side. The presence of the ‘pro- 
tective’ cut mear the knuckle of the 
left index finger would also tend to 
exclude the hypothesis of suicide. 


9, The circumstances thus con- 
clusively establish that Indira was 
murdered by the appellant. But there 
is something to say on the sentence of 
death. Were the High Court right that 
the murder was “pre-planned, we 
would have hesitated to interfere with 
the discretion exercised by it in con- 
firming the death sentence. But, on 
the evidence we see no warrant for the 
conclusion that the murder was pre- 
planned. The morning message. sent 
by the appellant to the deceased call- 
ing her to his room camnot be treated 
as a ruse to way lay her. Lovers fre- 
quently exchange such messages and 
it is unrealistic to elevate this circum- 
stance into a first step towards the 
commission of the crime. Rightly or 
wrongly, the appellant laboured. under 
the belief that the deceased had trans- 
ferred her attentions and he had lost 
his monopoly. That explains his high- 
pitched inquiry as to why she visited 
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picturé-houses in the company of 
others. The rebuff given by the de- 
ceased that it was none of his business 
sparked a serious quarrel leading to 
her murder. The provocation not be- 
ing grave enough to justify the killing, 
the act of the appellant is pleinly 
murder. But the sudden quarrel which 
preceded the murder and the mental 


distress under which the appellant was. 


smarting would justify the award of a 
lesser penalty. The crime was evident- 
ly committed in a state of mental im- 
balance. Besides, in genuine contri- 
tion the appellant took a dose of poison 
and nearly killed himself. 

10. The High Court confirmed 
the death sentence partly on the 
ground that the appellant had a pre- 
vious conviction for murder for which 
he had undergone the sentence of life 
imprisonment. The circumstances re- 
lating to the previous conviction are 
mot on the record and the bare fact of 
a previous conviction for murder can- 
not by itself justify the imposition of 
death sentence. 

11. We therefore confirm the 
conviction of the appellant under Sec- 
tions 302 and 309 of the Penal Code 
as also the sentence of six: months 
under Section 309 but we set aside the 
sentence of death and instead sentence 
the appellant to imprisonment for life 
for the offence under Section 302. The 
sentences shall run concurrently. 

Order accordingly. 


AIR 1974 SUPREME: COURT 1699 
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Bhagwan Dass, Appellent v. State 
of Rajasthan, Respondent. 
Criminal Appeal No. 
1973, D/- 18-7-1974. 
Index Note: — (A) Penal Code 
(1860) S. 302.— Murder — Evidence 
— Eye-witness receiving injuries — 
Weapon recovered at the instance of 
accused — Conviction held proper — 
(X-Ret:— Evidence Act (1872), S. 27). 
Brief Note: — (A) Held, that the 
presence of eye-witness at the spot 
could not be doubted as she herself 
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had received a number of injuries and 
the medical evidence of the injuries be- 
ing caused by a knife was corroborated 
by the evidence that the knife and the 
bush shirt were recovered at the in- 
stance of the accused and they were 
stained with human blood, hence his 
conviction was proper. 1973 WLN 330 
(Raj), Affirmed. (Para 13) 

The Judgment of the Court was 
delivered by 

KHANNA, J:— Bhagwan Dass 
(25) was convicted by learned Sessions 
Judge, Udaipur under section 302 
Indian Penal Code for causing the 
death of three persons Manna (35), 
Smt. Dhulki (45) and Heerka (25) and 
was sentenced to death. Bhagwan Dass 
was also convicted under Section 307 
Indian Penal Code for causing injuries 
to PW Chunki (50). In view of the 
sentence of death, no separate sentence 
was imposed upon the accused for the 
offence under Section 307. On appeal 
and reference the Rajasthan High 
Court affirmed the judgment of the 
trial court. Bhagwan Dass thereafter 
filed the present eppeal by special 
leave. 

2. The prosecution case is that 
Bhagwan Dass accused is a resident 
of village Dhol Wardi (DW 1) the 
younger sister of the accused, was mar- 
ried to Bheru Dass (PW 5) of village 
Sancholi, at a distance of about four 
miles from Dhol. Manna deceased was 
the uncle of Bheru Dass, while Dhulki 
was the latter’s grandmother. Manna, 
Dhulki, Bheru Dass as well as PW 
Chunki (50), who made her living by 
grazing cattle, lived together in village 
Sancholi. Heerka deceased lived in 
their neighbourhood. The relations of 
Bheru Dass and his wife Wardi got 
strained after the marriage and she 
used frequently to run away from the 
house of her husband. About two 
months prior to the present occurrence 
Bh Dass accused quarrelled with 
Manna and Dhulki deceased. Ten days 
after that Bhagwan Dass again came 
to the house of Manna and Dhulki and 
quarrelled with them. Two or three 
days after that Wardi left the house of 
Bheru Dass and went to the house of 
the accused. 

3. On the night between April 
25 and 26, 1971 Bheru Dass PW was 
away from the house. At about mid- 
night hour, it is stated, the accused 
came to the house of Bheru Dass. Man- 
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na opened the door and lit a lamp. He 
also arranged for a bedding for Bhag- 
wan Dass accused. Manna and the ac- 
cused then slept near each other on 
the Chabutari Chunki slept on the 
roof, while Dhulki slept in a room 
which was facing the Chabutari. Short- 
ly thereafter Chunki heard alarm. She 
then saw the accused stabbing Manna 
with a knife. Dhulki then came out of 
the room and enquired as to what had 
happened. The accused thereupon re- 
plied that Manna had taken liquor and 
was crying under intoxication. Im- 
mediately thereafter the accused caught 
hold. of Dhulki, threw her on the 
ground and gave knife blows to her. 
After that the accused enquired from 
Chunki as to whether she was awake 


: or not. When Chunki replied that she 


was awake, the accused got on to the 
roof, caught hold of Chunki from her 
hair and gave knife blows to her. 
Chunki raised alanm whereupon Heer- 
ka came there. Heerka enquired as to 
what the matter was and on being 
told that Chunki was being assaulted 
by Bhagwan Dass accused, Heerka 
started going to the other houses. 
Bhagwan Dass accused then left Chun- 
ki and went after Heerka and gave 
him knife blows. Chunki in the mean- 
while got down from the roof and hid 
herself behind fuel wood at a little 
distance from the house. The accused 
thereafter went away. 


4, On the following morning at 
about 7 am.  Dhaneshwar Shankar 
(PW 2) passed that way when he saw 
Chunki weeping. Chunki had a num- 
ber of injuries on her person and was 
besmeared with blood. Om the en- 
quiry of Dhaneshwar Shanker, Chunki 
narrated to him as to what had hap- 


- pened during the previous night. Dha- 


neshwar Shanker then had a look on 
the dead bodies of Mamna and Dhulki. 
Heerka who was on his last breath also 
died soon thereafter. Dhaneshwar 
Shanker then went to police station 
Saira, at a distance of five miles from 
the place of occurrence, amd lodged 
there report P-6 at 8.30 a.m. 


5. Sub Inspector Zabar Singh 
(PW 11) after registering the case went 
to the place of occurrence. The Sub 
inspector also took with him Dr. Ma- 
hendra Singh Tyagi. The Sub Inspector 
found the three dead bodies lying at 
the place of occurrence. Inquest re- 
ports were then prepared by the Sub 
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Inspector. The injuries of PW Chunki 
were examined by Dr. Tyagi. The 
doctor also subsequently performed 
post-mortem examination on the three 
dead bodies. Bhagwan Dass accused 
was taken into custody on April 27, 
1971. His Dhoti and Baniyan were 
found to be blood stained and were 
taken into possession. The accused was 
found to have injuries on his person 
and he was got examined from Dr. 
Tyagi. The Doctor found five scratches 
on the hands and the right forearm of 
the accused. In addition to that, the 
accused had a cut wound on the left 
palm and a lacerated would on the 
middle finger of the right hand. 


6. On April 30, 1971 DSP 
Keshari Singh, who had taken over 
the investigation of the case, inter- 
rogated the accused. The accused then 
disclosed that he had kept his bush 
shirt concealed in a pit inside his house. 
The accused also disclosed that he had 
kept the knife at the house of Patwari 
Jodh Singh of his village. The accused 
thereafter got recovered the bush shirt 
and the knife’ Both these articles on 
examination were found to be stained 
with human blood. Likewise, the Dhoti 
and the Baniyan of the accused were 
found to be stained with human blood. 


T. At the trial the accused de- 
nied the prosecution allegations against 
him about his having caused injuries 
to the three deceased persons as well 
as to Chunki PW. The accused admit- 
ted that he had injuries on his person 
and that his Dhoti and Baniyan were 
stained with blood. According to the 
accused, he received those injuries. 
while working as a mason. The stains 
on the Dhoti and Baniyan were stated 
by the accused to have been caused 
with his own blood. The accused de- 
nied that he got recovered the bush 
shirt and knife. In defence two wit- 
nesses were examined by the accused. 
One of them was his sister Wardi, ac- 
cording to whom the accused was pre- 
sent in village Dhol on the night of 
oecurrence in connection with the re- 
citation of Bhajans. The other defence 
witness was Smt. Ganga who deposed 
about her having filed am application 
alleging that Chunki PW was being 
subjected to police pressure. 


8. The trial court accepted the 
prosecution case and accordingly con- 
victed and sentenced the accused as 
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above. The evidence of Wardi DW 
was rejected. On appeal and reference 
the judgment of the trial court, as al- 
ready mentioned, was | affirmed by the 
High Court. 


9. In appeal before us Mr. 
Rana, who has argued the case amicus 
curiae, has contended that the material 
on record does not warrant the con- 
viction of the accused. The above 
contention has been controverted by 
Mr. Jain on behalf of the State and, 
in our opinion, is not well-founded. 


10. It cannot be disputed that 
a number of injuries were caused to 
Manna, Dhulki and Heerka as a result 
of which they died. Dr. Tyagi who per- 
formed post-mortem examination on 
the dead body of Manna found five 
incised wounds and three punctured 
wounds on the face, neck and chest of 
Manna. Dhulki had seven incised 
wounds and four punctured wounds on 
her clavicle, chest, epigastrium, arms. 
scapula and thoracic region. Heerka 
had six incised wounds and two bace- 
rated. wounds in his head and neck. 
The injuties on each of the bodies were 
sufficient in the ordinary course of 
nature to cause the death of the de- 
ceased. According to the prosecution 
case, the injuries to the three deceased 
persons as well as to Chunki were 
caused by the accused. To substantiate 
the above allegation, the prosecution 
has examined Chunki (PW 2) and she 
has supported the prosecution case as 
given above. The evidence of Chunki 
in this respect was accepted by the 
trial court and the High Court, and 
after having been taken through the 
same, we see no sufficient ground to 
take a different view. Chunki was pre- 
sent in the house wherein Manna and 
Dhulki were assaulted. Both Manna 
and Dhulki were given a large num- 
ber of blows. It is but natural tuat 
Chunki who was the third occupant of 
the house should see as to what was 
happening to Manna and Dhulki. There 
can also be hardly any doubt regard- 
ing the presence of Chunki at the spot 
because she herself received a num- 
ber of injuries. According to Dr. Tyagi, 
Chunki had 15 injuries consisting of 
eut wounds, incised wounds and lace- 
rated wounds on the different parts of 
ber person. Seven of the injuries of 
Chunki were found by the doctor to 
be grievous. It is further in the evi- 
-dence of the doctor that the injuries 
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on the person of Chunki as well as the 
three deceased persons could have been 
caused with knife Ex. 1 which had 
been recovered at the instance of the 
accused. We also see no reason to dis- 
believe the evidence of Chunki that 
when Heerka deceased arrived near 
the house of Manna and Dhulki on 
hearing alarm the accused left Chunki 
m. went after Heerka and assaulted 

11. We are not impressed by 
the argument advanced on behalf of 
the appellant that Chunki on account 
of the darkness of night could not 
have identified the assailant. If -the 
assailant could go after the victims 
one after the other and cause them in- 
juries, there is no reason to suppose 
that Chunki who was ome of the vic- 
tims could also not identify the assai- 
lant. The acoused was not a stranger 
and was known to Chunki. Chunki 
who received as many as 15 injuries at 
the hands of the accused could not in 
the circumstances have made any mis- 
take regarding the identity of the as- 
sailant. It is also difficult to believe 
that Chunki would spare the real as- 
sailant and falsely mention the name 
of the accused as the person who was 
responsible for the injuries caused to 
her and the three deceased persons. 
Chunki, it may be stated, has not been 
shown to have any animus against the 
accused 


12. There is no force in the 
argument. that there were more than 
one .assailants who caused injuries to 
Chunki and the three deceased  per- 
sons. No such suggestion appears to 
have been made during the cross-exa- 
mination of the witnesses. The evidence 
of Dr. Tyagi shows that all the inju- 
ries which were found on the bodies 
of the three deceased persons as well 
as Chunki could have been caused by 
the same weapon. We also see no rea- 
son as to why if there were more than 
one assailants, Chunki PW should de- 
pose about the assault having been 
made by the accused alone. 


13. The presence of injuries on 
the person of the accused lends further 
support to the prosecution case. In 
addition to that, we have the evidence 
of DSP Keshari Singh regarding the 
recovery of knife and bush shirt at the 
instance of the accused. Both these 
articles were found to be stained with 
human blood. This evidence also af- 
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: fords further corroboration 
testimony of Chunki. 


14. In our opinion, the convic- 
tion of the accused-appellant is well- 
founded. We see no ground to inter- 
fere with the sentence. The appeal 
fails and is dismissed. 

Appeal dismissed. 


to the 


AIR 1974 SUPREME COURT 1702 
(V 61 C 303) 
(From: Andhra Pradesh) 
K. K. MATHEW AND A. ALAGIRI- 
SWAMI, JJ. 

Gogula Gurumurthy and others, 
Appellants v. Kurimeti Ayyappa, Res- 
pondent. 

Civil Appeal No. 1817 of 1967, D/- 
14-3-1974. 

Index Note: — (A) Civil P. C. 
(1908), O. 41 R. 25—Powers of appel- 
late Court — Remand — Return of 
. findings — Consideration of entire ap- 
peal by appellate court if open. 


Brief Note: — (A) When a finding 
is called for on the basis of certain 
issues framed by the appellate court, 
the appeal is not disposed of either in 
whole or in part. Therefore, the parties 
cannot be barred from arguing the 
whole appeal after the findings are re- 
ceived from the trial court. Thus where 
the High Court had merely framed 
issues and referred them for trial to 
the court of first instance under O. 41 
Rule 25 and not remanded the whole 
case under Order 41 Rule 23, High 
Court should have heard the whole ap- 
peal and not confined the hearing 
merely to the points on which the 
finding was called for. Decision of 
High Court of Andhra Pradesh  Re- 
versed; AIR 1923 AIL 384 and AIR 
1928 Cal 186, Rel. on. (Paras 4, 5) 


Index Note: — (B) Hindu Law — 
Widow — Negligence Death — 
Rights of reversioners — Loss if and 
when may be compensated from 
widow’s separate estate — Position of 
widow — Nature of her estate. 

Brief Note: — (B) A reversioner 
cannot contend that for any loss which 
the estate might have sustained due to 
the negligence on the part of the 
widow he should be compensated from 
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out of the widow's separate properties. 
He is entitled to get only the property 
left on the date of the death of the 
widow. A Hindu widow is entitled to 
the full beneficial enjoyment of the 
estate. So long as she is not guilty of 
wilful waste, she is answerable to no 
one. Her estate is not a life estate. 
nor an estate held in trust for rever- 
sioners. During her lifetime ‘she repre- 
sents the whole inheritance and a deci- 
Sion in a suit by or against her is bind- 
ing on the reversioners. It is the death 
of the female owner that opens the in- 
heritance to the reversioners. 

The reversioner's right to  insti- 
tute a suit to preveut waste is a dif- 


ferent matter. (Para 8) 
Index Note: — (C) Hindu Law — 
Widow — Accretions to husband's es- 


tate — Presumption. 

Brief Note: — (C) The acquirer of 
property presumably intends to retain 
dominion over it and in the case of a 
Hindu widow the presumption is none 
the less so when the fund with which 
the property is acquired is one which. 
though derived from her  busband's 
property, was at her absolute disposal. 

Held on facts that in the imstant 
case it could not be held that the 
widow intended to treat the income 
from the husband's estate as an accre- 
tion to his estate. (1902) ILR 25 Mad. 
351 Rel. on. (Para 10) 


Cases. Referred: Chronological Paras 


AIR 1928 Cal 186 = 32 Cal WN 1233, 
Upendra Lal v. Jogesh Chandra 5 
AIR 1923 All 384 = 74 Ind Cas 1014 
Gopi Nath v. Sat Narain 5 
AIR 1918 Nag 193 = 46 Ind Cas i 
Sultan Beg v. Chunilal 
un ILR 25 Mad 351 = 12 Mad Lj 
, Akkanna v. Venkayya 10 
Judgment of the Court was deli- 
vered by 
ALAGIRISWAMI, J:—  Venkan- 
na, the father of the appellants, had a 
brother Ramamurti who died childless 
in the year 1908 leaving behind him 
his widow Narasimham. After Rama- 
murthi's death a series of litigations 
Started between Venkanna and Nara- 
simham and it is not over yet. Ven- 
kanna filed O.S. No. 14 of 1913 against 
the widow in respect of acts of waste 
committed by her of Ramamurti’s es- 
tate and was appointed a receiver in 
that suit. In that suit he got a decree 
against Narasimham for a`sum of 


1974 
Hs. 13,539/- as she failed to furmish 
security as originally decreed by the 
court. Venkanna as receiver filed 
three suits on the foot of three mort- 
gages in favour of Ramamurti One 
was O.S. No. 24 of 1916. In execution 
of that decree item 1 of the 'A' Sche- 
dule properties was purchased in court 
auction. O.S. No. 443 of 1918 was fil- 
ed on the foot of another mortgage in 
favour of Ramamurti executed in 1904 
and items 2 and 5 of the pluint sche- 
dule properties were purchased in 
execution of decree in that suit. These 
three items of properties are the sub- 
ject matter of this appeal It is un- 
necessary for the purpose of this ap- 
peal to refer to the third suit. 


2. Venkanna died in 1947 and 
Narasimham in 1951 after executing a 
wil bequeathing in favour of her 
brother Venkata Sattayya all her 
properties. Venkata Sattayya filed 
the suit, out of which this ap- 
peal arises, for possession of the 
properties bequeathed to him under 
the will and for  mesne profits. 
The Subordinate Judge who tried 
the suit held that items 1, 2 and 5 be- 
came accretions to the main estate of 
Ramamurti and therefore the plaintiff 
was entitled only to an account of the 
‘income from those properties till the 
death of Venkanna. The appeal against 
the Subordinate Judge’s judgment 
came up for hearing before Justice 
Satyanarayana Raju and Justice Ven- 
katesam of the Andhra Pradesh High 
Court. The learned Judges called for a 
finding with regard to the interest on 
the two mortgages in execution of the 
decrees in which items 1, 2 and 5 had 
been purchased, relating to the period 
before Ramamurti’s death and the 
period after Ramamurti’s death. After 
that finding was received they allow- 
ed the appeal in part and held that the 
plaintiff would be entitled to a 19/34th 
share of item 1, and 12/23rd share of 
items 2 and 5. This appeal is filed in 
pursuance of a certificate granted by 
the High Court. 

3. Mr. Ramasesheya Chaudhri 
appearing on behalf of the appellants 
raised four points which we shall deal 
with seriatim. 

4. 1. The learned Judges of 
the High Court committed an error 
in confining the appeal after receipt 


of the finding from the Subordinate 


Judge’s court only to the question of 


G. Gurumurthy v. K. Ayyappa 


[Prs. 1-5] S. C. 1703 


the share, which the appellants and 
the respondent were entitled to, based 
on the calculation of the interest due 
on the mortgages before and after the 
death of Ramamurti. His contention 
was that as the High Court had mere- 
ly framed issues and referred them for, 
trial to the court of first instance 
under Order XLI Rule 25 of the Code 
of Civil Procedure and not remanded 
the whole case under Order XLI R. 23, 
they should have heard the whole ap- 
peal and not confined the hearing) 
merely to the points on which the find- 
ing was called for. We think that he 
is right in this contention. Before the 
High Court the learned advocate for 
the appellants had contended that 
Narasimham owed to the estate of 
Ramamurti a sum of Rs. 14,639/- and 
that when the decree was sought to 
be executed by Venkanna, Narasim- 
ham claimed that the amount due to 


-her by way of interest under the three 


mortgage bonds should be set off and 
that the execution could proceed only 
for the balance, that the set off claim- 
ed by Narasimham was actually al- 
lowed and that therefore she would not 
be entitled to any share in the pro- 
perties purchased in execution of the 
decrees obtained on the foot of the 
mortgage bonds, in lieu of the interest 
claimed. The learned Judges disallow- 
ed him from raising that question on 
the ground that it was not raised or 
argued at the time when the finding 
was called for on the issues framed by 
them, and that if it had been raised 
and accepted there would have been 
no need to call for a finding or at any 
rate the finding called for would have 
been different, and that the argument 
of the learned counsel impugned the 
correctness of the conclusions reached 
by the Court on the basis of which the 
findings were called for. 


5. We consider that when a 
finding is called for on the basis of 
certain issues framed by the Appellate 
Court the appeal is not disposed of 
either in whole or in part. Therefore, 
the parties cannot be barred from 
arguing the whole appeal after the 
findings are received from the court 
of first instance. We find the same 
view taken in Gopi Nath v. Sat Narain, 
Tis 1923 All. 384) where it was held 
that: 


"Where an appellate Court at the 
first hearing does not decide the case 
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but merely remits certain . specific 
issues, it is open to the Court before 
which the case ultimately comes to 
‘disregard the findings on those issues 
and equally to form its own opinion 
'on the whole case irrespective of any- 
thing that is said in the remand order." 
It was also held that: 

"An order remanding issues under 
Rule 25 is not a final order. No appeal 
lies against it. The responsibility for 
the decree ultimately passed is entire- 
ly that of the Court before which the 
case comes after remand. 

It is quite otherwise with an order 
of remand, passed under Order 41, 
Rule 23, for this is an order which does 
finally determine, subject to any right 
of appeal, the issues which it decides." 
A similar view was taken by the Nag- 
pur High Court in Sultan Beg v. Chu- 
nilal (AIR 1918 Nag. 193) In Upendra 
Lal v. Jogesh Chandra, 32 Cal. W.N. 
1233 = (AIR 1928 Cal 186) it was said: 


“An order of remand made under 
Or. 41, R. 25 decides nothing. The 
Court, either the same or as different- 
ly constituted, has jurisdiction, while 
finally hearing the appeal, to go back 
on the reasons given or views ex- 
pressed in the order of remand and 
must do so when those appear errone- 
ous.” 
We are, therefore, of opinion that the 
High Court should have gone into this 
question and decided the matter, for 
if it turms out that the interest due on 
the two mortgages subsequent to the 
death of Ramamurti had been set off 
against the amount due to Venkanna 
in the decree obtained by him against 
Narasimham in O.S. 14 af 1913 there 
can be no question of Narasimham 
being entitled to any.share in the pro- 
perties purchased in court auction in 
execution of the decree in the two 
mortgages and her brother getting 
those properties by virtue of the will 
executed by her in his favour. 


6. In the Trial Court the plain- 
tiffs contention was that these  pro- 
perties were purchased out of the ac- 
cumulated interest on the mortgages 
and the defendants asserted that they 
were purchased out of the principal. 
That Court dismissed the  paintiff's 
claim on the ground that there was no 
proof of his allegations. It was before 
the High Court apparently that the 
attempt to split the interest due on 
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the mortgages into two portions, one 
before Ramamurti’s death and the 
other after, was made and accepted by 
the High Court. It was on that basis 
that the High Court called for find- 
ings. After the findings were received 
the appellants raised the question about 
the set off. They raised the question 
before the Trial Court when it was 
considering the apportionment of the 
interest but that Court felt it had no 
power to go into that question in view 
of the terms of the High Court's order 
calling for the finding. And the High 
Court refused to allow the appellants 
to raise that question, which as we 
have just held was not correct. 


T The decree in Venkanna’s 
suit appears to have directed payment 
of interest to Narasimham (Para ïi (c) 
of the plaint and judgment of the 
High Court, page 102 of the paper 
book) We find that Venkanna had 
submitted accounts to the court in his 
capacity as receiver till 1940. We have 
also evidence in this case that even 
when Venkanna died a sum of Rupees 
4,486/- was due to him on the foot of 
the decree he obtained against Nara- 
simham. It is, therefore, highly un- 
likely that any amount due to Nara- 
simham was not given credit to. We. 
find from the finding submitted by the 
Trial Court (Page 86 of the paper book) 
that when the decree in O.S. 14 of 
1913 was sought to be executed Nara- 
simham claimed that the amounts due 
to her should be set off and execution 
Should proceed only for the balance 
and from Ex. A-7 it would appear that 
the claim was allowed. It seems there- 
fore unlikely, taking the direction in 
the decree and the order evidenced by 
Ex. A-7 into account, that the interest 
due to Narasimham was not one of the 
items set off. We do not want to ex- 
press any final opinion on the point 
but are of opinion that in the circum- 
stances the High Court should oonsi- 
der this aspect of the: matter and dis- 
pose ‘of the appeal afresh. 


8. 2. Out of about 16 acres 
comprised in item 1, 5 acres had been 
lost in revenue sale because of Nara- 
simham’s failure to pay the land reve- 
nue on those lands. It was urged be- 
fore the High Court and it has been 
urged again before us that in alloting 
to the appellants a share of items 1, 2 
and 5 these 5 acres which were lost to 
the estate as a result of Narasimham’s 
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negligence should be debited against 
her share in them. We find ourselves 
unahle to accept this contention just as 
the High Court, though they gave no 
reason for their conclusion. Neither on 
principle nor on authority could the 
contention on behalf of the appellants 
be supported. A Hindu widow is en- 
titled to the full beneficial enjoyment 
of the estate. So long as she is not 
guilty of wilful waste, she is answer- 
able to no one. Her estate is not a 
life-estate, because im certain circum- 
stances she can give an absolute and 
jumper title. Nor is it in any sense 
an estate held in trust for reversioners. 
Within the limits imposed upon her, 
the female holder has the most abso- 
lute power -of enjoyment and is ac- 
countable to no one. She fully repre- 
sents the estate, and, so long as she is 
alive, no one has any vested interests 
in the succession. The limitations’ up- 
on her estate are the very substance 
of its nature and not merely imposed 
upon her for the benefit of rever- 
sioners. She is in no sense a trustee for 
those who may come after her. She is 
not bound to save the income, nor to 
invest the principal If she makes sav- 
ings, she can give them away as she 
likes. During her lifetime she repre- 
sents the whole inheritance and a deci- 
sion in a suit by or against the widow 
as representing the estate is binding 
on the reversionary heirs. It is the 
death of the female owmer that opens 
the inheritance to the reversioners, 
and the one most nearly related at the 
time to the last full owner becomes en- 
titled to possession. In her lifetime 
however, the  reversionary right is 
a mere possibility or spes succes- 
sionis. It cannot be predicted who 
would be the nearest reversioner 
at the time of her death. It is, 
therefore, impossible for a reversioner 
to contend that for any loss which the 
estate might have sustained due to the 
negligence on the part of the widow 
he should be compensated from out of 
the widow’s separate properties. He is 
entitled to get only the property left 
on the date of the death of the widow. 
The widow could have, during her life- 





tenance alienated the whole estate. 
The reversioner’s right to institute a 
suit to prevent waste is a different 
matter. If it could have been establish- 
ed that in having allowed some part 
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time, for necessity, including her main-. 
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of the properties to be sold in reve- 
nue sale she was guilty of wilful waste 
it would have been a different matter. 
It would still have been necessary for 
the reversioner to have instituted a 
suit on that basis. It is doubtful whe- 
ther such a suit can be instituted after 


‘her death. In any case the necessary 


averments are mot available in this 
suit. We are, therefore, unable to 
accept this contention. 


9. 3. Another point urged be- 
fore the High Court as well as before 
us was that the cost inourred by Ven- 

a in the suit and in the execution 
proceedings should have been taken 
into account in allocating items 1, 2 
and 5 between the appellants and the 
respondent. The High Court took the 
view that as the income received by 
Venkanna and the amounts spent by 
him including the amounts spent for 
the suit and the execution proceeding 
were taken into account at the time of 
the settlement of the accounts and 
there was an executable decree in 
favour of Venkanna for a sum of 
Rs. 4,486/- as the amount due on set- 
tlement of account, and it was open to 
Venkanna to realise the amount 
against the estate of Ramamurti in 
execution of the decree, it is not now 
open to the appellants to claim that 
these should be separated from the 
amount of the decree and should be 
added on to the amount of principal 
and interest accrued during the  life- 
time of Ramamurti. We agree with 
this view. Incidentally it should be 
noticed that the conclusion of the 
High Court on this point would seem 
to point to the same conclusion im res- 
pect of the first point. 


10. 4. Lastly, it was argued 
that Narasimham, the widow, had 
treated this property as accretion to 
the husband’s estate and therefore the 
appellants are entitled to the whole of 
the property. The facts on the basis of 
which this contention is urged are: 

(a) When Narasimham's life in- 
terest in the estate was sold in E.P. 
No. 93 of 1927 filed by Venkanna she 
did not question the legality of the 
sale on the ground that her interest 
in the property was not a life intere 
but.was a full interest. ' 


(b) In the order in E.A. 624 of 
1935 passed by the Subordinate Judge, 
Visakhapatnam the widow treated 


1706 S. C. 


items 1, 2 and 5 as part of the estate 
of her husband and she had also as- 
serted therein that she had a right to 
enjoy the same as representative of 
his estate. 

. (c) Life interest in the A-Sche- 

dule properties was sold in E.P. 28 of 
1940 in execution of the decree in O.S. 
14 of 1913 amd the widow did not ob- 
ject to the sale on the ground that 
what was being sought to be sold was 
a life interest but that she was  en- 
titled to full interest. 
We do not think anyone or all of these 
grounds are sufficient to establish that 
tbe widow had treated this property 
as accretion to the husband's estate. As 
observed by the Madras High Court in 
Akkanna v. Venkayya, (1902) ILR 25 
Mad 351. 


"the acquirer of property pre- 
sumably intends to retain dominion 
over it and in the case of a Hindu 
widow the presumption is none the 
less so when the fund with which the 
property is acquired is one which, 
though derived from her husband's 
property, was at her absolute disposal. 
In the case of property inherited from 
the husband, it is not by reason of 
her intention but by reason of the 
limited nature of a  widow's estate 
under the Hindu Law, that she has 
only a limited power of disposition. 
But her absolute power of disposition 
over the income derived from such 
limited estate being now fully recog- 
nised, it is only reasonable that, in the 
absence of an indieation of her inten- 
tion to the contrary, she must be pre- 
sumed to retain the same control over 
the investment of such income. The 
mere fact that properties thus acquir- 
ed by her are managed and enjoyed by 
her without any distinction, along with 
properties inherited from her husband, 
can in no way affect this presumption. 
She is the sole and separate owner of 
the two sets of properties so long as 
she enjoys the same, and is absolutely 
entitled to the income derived from 
both sets of properties." 

The fact that she wanted pos- 
session of those properties or that 
when in execution of his decree 
Venkanna bought what he alleged 
was her life interest in the pro- 
perties she did not object to it and 
assert that she had full interest does 
not affect this question. It was to her 
advantage to keep quiet. She was not 
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thereby estopped fnom contending that 
she had an absolute interest in the 
properties. It should, moreover, be re- 
membered that the question that the 
Items 1, 2and 5 may have to be divi- 
ded as between the reversioners and 
the widow in proportion to the res- 
pective shares of the husband's estate 
and the widow in that property was 
really a later development. Before the 
Trial Court both parties proceeded on 
a different footing altogether as men- 
tioned earlier. The widow was all 
along doing everything to prevent her 
husband's reversioners getting  any- 
thing from the estate. She had trans- 
ferred quite a good part of it to her 
brother, which was what enabled the 
reversioner to file the suit against her 
for acts of waste. She exhibited a very 
clear intention that whatever she 
possessed should go to her brother. 
There is absolutely no room on the 
facts of this case to hold that she ex- 
hibited the least intention to treat the 
income from the husband's estate as 
an accretion to that estate. 

11. In the result the appeal is 
allowed and the judgment of the High 
Court set aside. The High Court wil 
dispose of the appeal afresh. The costs 
of this appeal wil abide and be pro- 
vided in the fresh decree to be passed 
by the High Court. 

12. C.M.P. No. 2016 of 1969 is 


dismissed. 
Appeal allowed. 


AIR 1974 SUPREME COURT 1706 
(V 61 C 304) 
M. H. BEG, Y V. CHANDRACHUD 


AND R. S. SARKARIA, JJ. 


Nabani, Petitioner v. State of West 
Bengal, Respondent. 

Writ Petn. No. 1857 of 1973, D/- 
28-2-1974. 

Index Note: — (A) Constitution 
of India, Arts. 32 and 22 — Writ — 
Affidavit in opposition — Detention 
Order—D. M. passing the order trans- 
ferred to another District — Affi- 
davit filed by Deputy Secretary — 
Held on facts that no prejudice was 
caused to detenu. (X-Ref:— Mainten- 
ance of Internal Security Act (1971), 
S. 3). 

Brief Note: — (A) As far as pos- 
sible affidavit in answer to the Rule 
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Nisi should be filed by the person who 
has passed the order of detention. It 
cannot however be laid down as a 
rule open to no exceptions that if the 
detaining authority does not file his 
own affidavit the order of detention 
must fail Each matter has to be exa- 
mined separately in the light of its 
own facts and it would not be appro- 
priate to evolve a rule of universal ap- 
plication to cover every such matter. 
(Para 1) 

Index Note: — (B) Constitution of 
India, Arts. 32 and 22 — Maintenance 
of Internal Security Act (1971), Sec- 
‘tions 3 and 8—Detention Order — 
Sufficiency of reasons for detention is 
beyond judicial review. (Para 2) 

The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— The grie- 
vance of the petitioner is two-fold. It 
is contended in the first place that in 
answer to the Rule Nisi issued by this 
Court the District Magistrate who 
passed the order of detention under 
the Maintenance of Internal Security 
Act, 1971, ought himself to have filed 
the affidavit in reply and that no valid 
reason is shown why instead the affi- 
davit has been filed by the Deputy 
Secretary, ‘Home (Special) Department 
Government of West Bengal. Now the 
affidavit of the Deputy Secretary 
shows that the District Magistrate of 
Midanpore who passed the order of 
detention was not available for affirm- 
ing the affidavit as he was transferred 
to another district. This Court has 
pointed out in numerous cases that as 
far as possible affidavit in answer to 
the Rule Nisi should be filed by the 
person who has passed the order of 
detention. It cannot however be laid 
down as a rule open to no exceptions 
that if the detaining authority does 
not file his own affidavit the order of 
detention must fail. Each matter has 
to be examined separately in the light 
of its own facts and it would not be 
appropriate to evolve a rule of univer- 
sal application to cover every such 
matter. Considering the facts of this 
case we are of the opinion that no 
prejudice is caused to the petitioner by 
reason of the fact that the affidavit in 
reply has not been filed by the Dis- 
trict Magistrate himself. 

2. The other grievance of the 
petitioner is that the particulars fur- 
nished to him relate to two stray inci- 
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dents spread over a period of four 
months and that is not sufficient to 
justify the detention. This argument is 
beyond the ken of judicial review as! 
it is not for us to determine the suffi-| 
ciency of reasons for detention. 


3. This petition must therefore 
Petition dismissed. 


be 


AIR 1974 SUPREME COURT 1707 
(V 61 C 305) 
M. H. BEG, Y. V. CHANDRACHUD 


AND R. S. SARKARIA, JJ. 


Jayanta Jadav, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petn. No. 1995 of 1973, D/- 
28-2-1974. 

_ Index Note: — (A) Maintenance 
of Internal Security Act (1971), S. 8— 
State Government describing detenu 
as "notorious copper wire iminal"— 
Objection to word "notorious" — Par- 
ticulars showing that detenu was not 
a casual thief of copper wires — Also 
that detenu and his associates were 
armed with bombs and had no hesita- 
tion in using them — Held that these 
were circumstances to describe him as 
“notorious”. (Para 3) 


Index Note: — (B) Maintenance of 
Internal Security Act (1971), S. 8 — 
Opportunity to detenu to make effec- 
tive representation. 

Brief Note: — (B) Where verna- 
cular translation of detention order 
was supplied to the detenu on the 
very day that the detention order was 
served on him, and besides this, he 
had made his representation to Gov- 
ernment and had also appeared in per- 
Son before the Advisory Board, it 
could not be said that the detenu was 
not aware of the nature of allegations 
made against him. (1970) 1 SCWR 129 
Disting. (Para 4) 
Cases Referred: Chronological Paras 
(1969) Writ Petms. Nos. 339 to 342 and 

346 of 1969, D/- 18-12-1969—(1970) 
1 SCWR 129, Methar v. State of 
West Bengal 5 

Judgment of the Court was deli- 
vered by. 

_ CHANDRACHUD, J.:— The peti- 
tioner challenges an order of detention 
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passed against him by the District 
Magistrate, Burdwan, under the Main- 
tenance of Intennal Security Act, 1971. 


2. The petitioner was detained 
under an order dated February 9, 1972 
on the ground that he was acting in 
a manner prejudicial to the mainten- 
ance of supplies and services essential 
to the community. The particulars fur 
nished to the petitioner show that on 
January 6, 1972 he and his associates 
committed theft of an electric copper 
wire and that on the 12th of the same 
month they indulged in a similar exer- 
cise. On the latter occasion, when 
challenged by the inhabitants of the 
area the petitioner and his associates 
.hurled bombs at them. 


3. The affidavit of the Deputy 
Secretary, Government of West Ben- 
gal, says that the petitioner was "a 
notorious copper wire criminal". It is 
urged that the petitioner had no op- 
|portunity to meet the allegation that 
he was "notorious". We see no subst- 
ance in this contention because the 
particulars show that the petitioner 
was not a stray or casual stealer of 
copper wires. He and his associates 
had armed themselves with bombs and 
when they were challenged by 
local people they had no hesitation in 
using the bombs. Itis in the light of this 
circumstance. that the petitioner is 
described in the affidavit as a "notori- 
ous copper wire criminal”. 


4. It is also contended that the 
petitioner is illiterate and since the 
order of detention was not explained 
to him orally in his own language he 
had no opportunity to make an effec- 
tive representation. The affidavit of 
the Deputy Secretary shows that the 
vernacular translation of the detention 
order was supplied to the petitioner on 
the very day that the order of deten- 
tion was served oh him. Besides the 
petitioner had made his  representa- 
tion to the Government and had also 
ippeared in person before the Advi- 
sory Board. It cannot therefore be said 
that the petitioner was not aware of 
the nature of allegations made against 
him. 

5. Learned counsel for the peti- 
tioner relies upon the judgment of this 
Court in Writ Petns Nos. 339 to 342 
and 346 of 1969, D/- 18-12-1969 = (1970) 
1SC WR 129 but that case is. in our 
opinion, distinguishable. The judgment 
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relied upon does not show that the de- 
tenus had appeared in person before 
the Advisory Board or that they had 
stated before the Board all that they 
wanted to say. In the instant case it 
is clear that the petitioner: was not 
only aware of the allegations made 
against him but he attempted to meet 

them before the Board. 
6. The petition therefore fails 

and must be dismissed. 
Writ petition dismissed. 


AIR 1974 SUPREME COURT 1708 
(V 61 C 306) 
(From: Bombay) 
V. R. KRISHNA IYER AND R. S 
SARKARIA, JJ. 

Raja Bahadur Motilal Bombay 
Mills Ltd., and another; Appellants v. 
M/s. Govind Ram Brothers (P) Ltd, 
and another, Respondents. 

Civil Appeals Nos. 1186-1188 of 
1972, D/- 12-3-1974. 

Index Note: — (A) Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), Ss. 11 (1) (c) and 
5 (18) (b) — Standard rent — Deter- 
mination of — Discretion of Court — 
Expressions “circumstances of the case 
the Court deems just” and “the pre- 
mises” — Interpretation of. 


Brief Note: — (A) One of the ob- 
jects of the Act is to curb exaction of 
extortionate rents and to stabilise the 
same at pre-war level In a-hieving 
that object, however, the Act avoidsa 
mechanical approach. While pegging 
the basic-line to 1-9-1940, it subordi- 
nates “standard rent” by its very de- 
finition in S. 5 (18) (b) to the jurisdic- 
tion of the Court under S. 11. And tne 
key words of the latter provision, are 
“the circumstances of the case the 
Court deems just". (Para 26) 


According to the scheme of the 
Act, while "rent" recoverable by the 
landlord, may, owing to permitted in- 
creases, fluctuate, the ‘standard rent’ 
always remains fixed or stationary. 

(Para 27) 


If on the basic date, the suit pre- 
mises were not let out separately but 
were a part of the subject-matter ofa 
larger demise, difficulty arises in giv- 
ing effect to the statute. To resolve 
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the difficulty Section 11 (1) (c) and the 
related provisions are to be interpre- 
ted liberally in a manner which would 
‘advance the remedy’, ‘suppress the 
mischief and foil ‘subtle inventions 
and evasions’ of the Act. When so con- 
strued the meaning of ‘the premises’ 
having been let at one time as a whole 
can legitimately be deemed to cover 
the larger premises which, on the 
basic date, had been let as a whole and 
of which the suit premises was a patt 
let out subsequently. In any event, the 
phrase “or any other reason” is wide 
enough to embrace cases of this kind. 

(Para 32) 

Index Note: — (B) Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), Ss. 11 (1) (c) and 
5 (18) (b) — Fixation of standard rent 
— Principle of apportionment — Ap- 
plicability — Apportionment — What 
is — How it has to he applied. 

Brief Note: — (B) The principle 
of apportionment is not alien to the 
spirit and scheme of the Act. It is av- 
plicable to the fixation of standard 
rent (Paras 31, 39) 

Apportionment — or equal distri- 
bution of the burden of rent on every 
portion — is a rule of justice and good 
sense. If the standard rent of a whole 
was a specific amount, it stands to rea- 
son that the standard rent of a part or 
sub-division of that whole should not 
ordinarily exceed that amount. There- 
fore, if the Court feels that for secur- 
ing the ends of justice and giving ef- 
fect to the provisions and policy of the 
Act, it is reasonably necessary and 
feasible to work out the standard rent 
by apportionment, it can legitimately 
do so. This principle, however, is av- 
plicable where on the basie date. that 
portion of which the standard rent is 
to be determined, had not been let 
separately as one unit, but the whole, 
of which it is a part, had been let on 
that date. Apportionment postulates 
that on account of its having been let 
on the basic date, the whole had ac- 
quired a standard rent which has to 
be allocated to smaller units subse- 
quently carved out of it. (Para 30) 


True, that unlike the English Rent 
Control Act of 1920 or the later En- 
glish Acts, the (Bombay) Act does not 
expressly speak of apportionment. But 
the language of its relevant provisions 
is elastic enough to permit the fixation 
of standard rent on apportionment 
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basis. Section 11 (1) gives a discretion 
to the Court to fix such amount as 
standard rent as it “deems just”, 
though in exercising this discretion 
the Court has to pay due regard to (i) 
the provisions of the Act and (ii) the 
circumstances of the case, and it is not 
to be rigidly and indiscrimimately ap- 
plied. (Para 29) 
Thus, if after the material date, 
the landlord has made investments and 
improvements in the premises, it will 
be just and reasonable to take that 
factor also into account and to give 
him a fair return on such investments. 
Further, the Court must consider other 
relevant circumstances, such as “size, 
accessibility, aspect, and other physi- 
cal advantages" enjoyed by the tenant 
of the premises. Where after the basic 
date, the premises completely change 
their identity, apportionment as a 
method of determining just standard 
rent, loses its efficacy and may be 
abandoned altogether. AIR 1925 Bom 
400 and AIR 1953 Cal 234, Distinguish- 
ed; (1965) 67 Bom. L. R. 352 and (1925) 
2 K. B. 261 Referred to. (Para 32) 
Index Note: — (C) Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), S. 11 (1) (c) — 
Fixation of standard rent — Evalua- 
tion of property — Change in identity 
of property — Question of fact — 
Finding of lower Court — Interference 
with, by Supreme Court. (X-Ref:— 
Constitution of India, Art. 136). 
Brief Note: — (C) The question 
whether a certain property has chan- 
ged its identity after the basic date is 
one of fact Where the courts below 
found that excepting certain new 
structures the rest of the properties 
had not lost their identity and worked 
out the economic rent of these new 
structures by capitalising their value 
and gave the landlord a fair return on 
his investments and fixed their star. 
dard rent, there was nothing wrong or 
unfair in the method adopted which 
would warrant an interference by 
Supreme Court in the exercise of its 
special jurisdiction under Art. 136 of 
the Constitution. (Para 42) 
Index Note: — (D) Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), S. 11 — Fixation 
of standard rent — Evaluation of pro- 
perty — Market value — Conclusions 
of lower Court — Supreme Court in 
appeal will be loath to re-investigate 
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factual conclusions not shown as per- 
verse or manifestly unjust. (X-Ref: 
Constitution of India, Art. 136). 

: (Para 44) 
Cases Referred: Chronological Paras 


(1965) 67 Bom LR 352-1965 Mah LJ 
537, Narayanlal Bansilal v. Yenkat- 
rao Amant Rai 20, 31 

(1965) 67 Bom LR 692=ILR (1966) 
Bom 551, Rukminibai K. Cooverji v. 
Shivnarayan Ram Ashre 43, 44 

AIR 1955 Bom 157=56 Bom LR 402, 
Bhikaji Ramchandra  Paranjpe v. 
Vishnu Ramchandra Paranjpe 19 

AIR 1953 Cal 234 = 88 Cal LJ 191, 
Bata Shoe & Co. Ltd. v. Narayan 
Das Mullick 19, 33, 37 

1952 App Cas 142=(1951) 2 All ER 
600, Capital & Provincial Property 
Trust v. Rice ‘19 

.AIR 1925 Bom 400=27 Bom LR 877, 
Dhanrajgirji Narsingirji v. W. G. 
Ward 19, 33, 37 

(1925) 2 KB 261=94 LJ KB 682, Bain- 
bridge v. Congdon 32 

(1824) 2 B. & C. 635, Fox v. Bishop of 
Chester i 38 

The Judgment of the Court was 
delivered by 


SARKARIA, J:— Whether the 
principle of apportionment is applica- 
ble to the fixation of standard rent of 
a premises under the Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act, 1947 (for short, the Act) if 
so, whether on the facts of the case, 
the principle has been rightly invoked 
— is the twofold question that falls 
for decision in these three appeals by 
special leave directed against the judg- 
ment of the High Court of Judicature 
at Bombay. 

2. The material facts are as 
under: y 


A big compound measuring 11,150 
sq. yards at 156, Tardeo Road, Bom- 
bay, belonged to Raja Bahadur Moti 
Lal Mills Ltd, Bombay, appellant 
No. 1. The Mills were shifted from 
these premises in the year 1930. In 
1932, the whole of this estate includ- 
ing the structures standing on a part 
of it, was let out to Sound Studios Ltd. 
Between the years 1932 and 1940, some 
part of it was sub-let by Sound Stu- 
dios to Sheraj Ali, who was the pro- 
prietor of M/s. Famous Cine Labora- 
tory and another part to Neon Signs 
(India) Ltd, and the rest of the estate 
continued to be with Sound Studios. 
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Thereafter, Sound Studios went out of 
the picture and the whole estate was 
let out to National Studios Ltd. on 
October 23, 1940 at a monthly rent of 
Rs. 1700/- for a period of two years 

3. In July 1941, National Stu- 
dios surrendered their lease and She- 
raj Ali became a direct tenant under 
appellant 1 in respect of the premises 
in his possession, called for the sake 
of identification, 983/1 (whole) and 
983/2 (Ground floor) On December 1, 
1941 and again in November 1942, She- 
raj Ali took on rent additional por- 
tions of this estate so that his original 
rent, which was Rs. 400/-, was first in- 
creased to Rs. 600/- and then to Rupees 
700/- and thereafter in November 1942: 
to Rs. 875/-. By November 1947, She- 
raj Ali was paying Rs. 1200/- per 
month as rent for the premises demis- 
ed to him including some new  struc- 
tures which had been built. 


4. Sheraj Ali had taken a loan 
from M/s. Govind Ram . Bros. Ltd, 
Respondent 1 on the security of his 
Film Studio Equipments. Fe failed to 
repay the loan. Thereupon Respondent 
1 instituted a suit for recovery of the 
amount and obtained a decree from the 
High Court on February 27, 1948.-As 
aresult of the High Court’s decree, the 
right, title and interest of Sheraj Ali 
in the mortgaged property were  as- 
signed to Respondent 1. Respondent 1, 
in consequence, took a fresh lease on 
March 19, 1948 from appellant No. 1 
of the properties (called for identifica- 
tion) 983/1 to 983/12, which were in 
the tenancy of Sheraj Ali, at a con- 
tractual rent of Rs. 1228/- o.m. On the 
same date, Respondent J executed 
another lease in respect of three rooms 
in the same premises (marked for iden- 
tification as) 984, in favour of appel- 
lanti, ona monthly, rent of Rs. 750/-. 
Respondent 1 failed to pay the con- 
tractual rent, regularly, which fell into 
arrears which were not cleared des- 
pite the pressing demands made by 
the Receiver. On March 13, 1954, the 
Receiver wrote to Respondent 1 threat- 
ening to take legal proceedings for 
the recovery of the rent. This Recei- 
ver who is now appellant No. 2, had 
been appointed by the High Court in 
Suit No. 454 of 1949 instituted by ap- 
pellant 1 against the Insurance Com- 
pany. : 
5.. On April 14, 1954, two ap- 
plications were filed in the Court of 
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Small Causes by Respondent 1 for 
fixation of standard rent in respect of 
the premises comprised in the said two 
leases; one apiplication, R.A.N. 983/54, 
relates to properties 983/1 to 983/12, 
and the other (R.A.N. 984) to premises 
984. It was alleged in the applications 
that since on September 1, 1940, the 
entire estate, including the properties 
in question, had been let out on a 
monthly rent of Rs. 1700/-, standard 
rent of the premises in question should 
be fixed on the basis of apportionment. 
In particular, it was pleaded that fair 
rent of 983/1 to 983/12 should be 
1/8th of Rs. 1200/- which was later 
corrected as 1700/-. On the same basis 
it was alleged in the second applica- 
tion, that fair rent of premises 984 
should be Rs. 75/- p.m. 


6. The appellants resisted these 
applications and averred in R.A.N. 
983/54, that several entirely new struc- 
tures had been built and substantial 
alterations made in most of these 
structures between the ye^rs 1940 and 
1948, as a result whereof the property 
had lost its identity, and consequently, 
fair rent could not be fixed on appor- 
tionment basis. 


T: On June 11, 1958, Respon- 
dent 1 made an application for amend- 
ment of the Standard Rert Applica- 
tion (R.A.N. 983/54) for adding an al- 
ternative ground based on the value of 
the land and cost of construction so 
that in the event of the court holding 
on the preliminary issue in favour of 
the appellants, the standard rent could 
be fixed on the basis of the valuation 
of the land and the construction. This 
application was disallowed. 

8. On July 30, 1958, Respon- 
dent 1 made an application for amend- 
ment of his R.A.N. 984 of 1954 on lines 
similar to that in R.A N. 983/54. It 
was also dismissed by an order dated 
July 31, 1958. 


9. At the stage of arguments on 
December 4, 1958, Respondent 1 moved 
another application for amendment 
and addition of the plea that they were 
the owners of the structures in pre- 
mises 983/10, 983/11 and 983/12. The 
second amendment was not sought to 
be made in the other application E: A.N 
984/1954 relating to property €84. This 
prayer was also declined. 


10. The trial court (Samson J.) 
by its judgment dated April 2, 1959, 
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found that the premises in question 
on account of structural alterations 
had undergone such a change that 
they could no longer be identified vith 
the property that existed in Septem- 
ber 1940 and that the mode of deter- 
mining rent by apportionment was not 
available to the tenants. In the result 
he dismissed the applications, adding 
"there is no sufficient material to as- 
certain the standard rent in amy other 
way". 


11. Against those orders, Res- 
pondent 1 filed a revision petition 
under S. 127 (3) of the Act before the 
Revisional Court of Small Causes, 
Bombay, which accepted the same, set 
aside the order of the trial Judge, al- 
lowed the amendment and remanded 
both the applications for fixation of 
fair rent to the trial court. 

12. Against this remand order, 
dated August 8, 1960 of the Revisional 


Court, the appellants preferred two 
Civil Revisions to the High Court of 
Bombay. : 

13. During the pendency of 


those Revisions, the trial court allow- 
ed the amendment and proceeded to 
decide the entire matter afresh. These 
facts were brought to the notice of the 
High Court, which, however, dismiss- 
ed the revision petitions by a judgment 
dated February 3, 1961 holding that 
the first Revisional Ceurt had, in fact, 
remanded the entire matter for trial 
de novo, after rightly allowing both 
the amendments. 


14. After the remand, the trial 
court by its judgment, dated April 25, 
1961 held that except 983/10, 983/11 
and 983/12, which were new structures, 
there was no change of identity in the 
rest of the properties ie  983/1 to 
983/9; that the new structures 983/10, 
983/11 and 983/12 belonged to Respon- 
dent 1 who was consequently, liable 
to pay rent only for the land under- 
neath; that the cost of repairs of the 
properties 983/8 and 983/9 after they 
had been destroyed by fire, was main- 
ly borne by Respondent 1, the land- 
lord's contribution being Rs. 8,500/-. 
only. Applying the principle of appor- 
tionment, it fixed the standard rent of 
the properties 983/1 to 983/12 at 
Rs. 400/- p.m. subject to permitted in- 
creases after 1954. 


. 15. Regarding the premises 984 
(in R.A.N. 984/54) the trial Court gave 
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40,000/- made by the landlord imclu- 
Sive of the oost of structure and the 
value of land underneath at Rs. 30/- 


per sq. yard (as that of 1940) and fix- 


ed the standard rent at Rs. 386/- p.m 
T ds to permitted increases after 
6. 


16. Aggrieved by these orders 
of the trial court, appellants and Res- 
pondent 2 filed two revision applica- 
tions under Section 129 (3) to the Re- 
visional Court of Small Causes which 
by its judgment dated September 30, 
1964 substantially upheld the findings 
of the trial court, inter alia, with the 
exceptions: (i) that the ownership of 
the new structures 983/10, 983/11 and 
983/12 vested in Appellant 1, who was 
entitled to get a fair return on that 
investment; (ii) that the value of the 
land “married” to the new structures 
983/10, 983/11 and 983/12 amd 984/54 
should be taken at Rs. 50/- per sq. yd. 
ie. as of 1948 and not as of 1940 as 
had been done by the trial court on 
remand. In the result, the standard 
rent in RAN 983 was raised to Rs. 981/- 
and in RAN 984 to Rs. 411/- p.m. 

17. To impugn the decision, da- 
ted September 30, 1964, of the Revi- 
sional Court, the parties preferred six 
Special Civil Applications under Arti- 
cle 226/227 of the Constitution to the 
High Court. By a-common order, a 
learned single Judge of the High Court 
dismissed these applications except 
that he corrected some arithmetical 
errors and, in consequence, fixed the 
standard rent of properties 983/1 to 
983/12 at Rs. 841.07 and that of pre- 
mises 984/54 at Rs. 462/11 p.m. 

18. | It is against this decision 
dated 12/13th October 1971 of the 
High Court that these appeals have 
been filed by special leave. 


19. The first contention of Mr. 
Cooper learned Counsel for the aippel- 
lants is that there is no provision in 
the Act which requires standard rent 
to be fixed on apportionment basis; 
rather, the definition of "premises" in 
S. 5 (8) (b) which speaks of "part of a 
building let separately", read with 
clause (i) of Section 5 (10) and cl. (c) 
of Section 11 (1) with due emphasis on 
the article 'the' immediately preceding 
the word ‘premises’ in the said clauses, 
indicates that the standard rent would 
be the rent for which the suit premi- 
ses were first let separately on or after 
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the basic date ie. September 1, 1940. 
If on the basic: date — proceeds the’ 
argument — the premises in question 
did not form the subject of a separate, 
single demise but had been let out to- 
Eether with other portions of larger 
premises, its standard rent could not 
be determined on the footing of the 
rent payable for those different por- 
tions. Reliance has been placed on 
Dhanrajgirji Narsingirji v. W. G. Ward, 
27 Bom LR 877 = (AIR 1925 Bom 400) 
and Bata Shoe &Co. Ltd. v. Narayan 


‘Das Mullick, AIR 1953 Bom 234. Coun- 


sel had further tried to distinguish 
Capital and Provincial Property Trust 
Ltd. v. Rice, 1952 App Cas 142 and 
Bhikaji Ramchandra Paranjpe v. Vish- 
nu Ramchandra Paranjpe, 65 Bom LR 
402 = (AIR 1955 Bom 157) referred to 
in the judgment of. the High Court. 


20. On the other hand, Mr. 
Lokur, learned Counsel for Respondent ` 
1 maintains that the principle of ap- 
portionment has always been accepted 
by the Bombay High Court as an ap- 
propriate guide im fixing standard rent 
under the Act of premises which on 
the basic date had been let out as part 
of a larger entity. It is pointed out that 
in Narayenlal Bansilal v. Venkatrao 
Anant Rai, (1965) 67 Bom LR, 352 a 
Bench of the High Court, while con- 
sidering the question of standard rent 
in respect of another portion of the 
very property of the appellant-Mills, 
had invoked this principle. 

21. Before we deal with the 
contentions canvassed, it will be pro- 
per to make a brief survey of the rele- 
vant provisions of the Act: 


22. The matenial part of the 
definition of “premises” in S. 5 (8) 
reads: 


"Premises" means: 

'(a) any land not being used for 
agricultural purposes; 

(b) any builing or part of a build- 
ing let separately...... a 

(emphasis supplied) 

23. Sub-section (10) of the 
same Section defines “standard rent’. 
in relation to any premises, to mean — 


(a) where the standard rent is 
fixed by the court and the Controller 
respectively under the Bombay Rent 
Restrictions Act, 1939 or the Bombay 
Rents, Hotel Rates and Lodging House 
Rates (Control) Act, 1944, such stan- 
dard rent; or 








1974 


(b) where. the standard rent is not. 


' so fixed — subject to the provisions of 
Section 11, ] 


(i) the rent at which the premises | 


were let on the first day of September 
1940, or 

(ii) where they were not let on 
the first day of September 1940, the 
rent at which they were last let be- 
fore that day, or ` 

(iii) where they were first let 
after the first day of September 1940, 
the rent at which they were first let, 
or 

(iv) in any of the cases specified 
in section 11, the rent fixed by the 
-Court;” 

24. Section 11 empowers the 
Rent Court to fix the standard rent at 
such amount, as having regard to the 
provisions of this Act and the circum- 
stances of the case, the court deems 
just — 

(a) where any premises are first 
let after the first day of September 
1940, and the rent at which they are 
so let is in the opinion of the Court 
excessive; or 

(b) where the Court is satisfied 
that there is no sufficient evidence to 
ascertain the rent at which the. pre- 
mises were let in any one of the cases 
mentioned in sub-clauses (i) to (iii) of 
clause (4) of sub-section (10) of Sec- 
tion 5; or 

(c) Where by reason of the pre- 
mises having been let at one time as 
a whole or in part and another time 
in parts or a whole, or for any other 
reasons, any difficulty arises in giving 
effect to this Part; or 

(d) Where any premises have been 
or are let rent free or at a nominal 
rent or for some consideration in ad- 
dition to rent; or 

(e) Where there is any dispute be- 
tween the landlord and the tenant re- 
garding the amount of standard rent.” 

25. Clause (c) read with the 
opening part of S 11 (1) is crucial for 
our purpose. 

26. One of the primary objects 
of the Act is to curb exaction of ex- 
tortionate rents and to stabilise the 
same at pre-War level. In achieving 
that object, however, it avoids a pro- 
crustean or mechanical approach. While 
pegging the basic line to September 1, 
1940, it significantly subordinates 
"standard rent" by its very definition 
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in Section 5 (18) (b) to the benignant 
jurisdiction of the Court under S. 11. 
And the key words of the latter pro- 
vision, into which the conscience of 
this anti-rack-renting statute is com- 
pressed, are "the circumstances of the 
case, the Court deems just". These 
words inhibit a rigid and ossified de- 
termination of standard rent. They 
leave sufficient "play at the joints". 
investing the court with a wide dis- 
cretion in the matter. 


21. According to the scheme 
of the Act, while "rent" necoverable by 
the landlord, may, owing to permitted 
increases, fluctuate, the ‘standard rent’! 
always remains fixed or stationary. 


28. If on the basic date, the 
suit premises were not let out sepa- 
rately but were a part of the subject- 
matter of a larger demise — as in the 
instant case — difficulty arises in giv- 
ing effect to the statute. Clause (c) of 
Section 11 (1) then comes into opera- 
tion. To resolve the difficulty this 
clause and the related provisions are 
not to be construed in a narrow tech- 
nical sense, which would  stultify or 
defeat their object. It is to be inter- 
preted liberally in a manner which 
would ‘advance the remedy’, ‘suppress 
the mischief’? and foil ‘subtle  inven- 
tions and evasions’ of the Act. Con- 
strued in accordance with this social- 
ly relevant rule in Heyden’s case, the 
meaning of ‘the premises’ having been 
let at one time as a whole, spoken of 
in this clause, can legitimately be 
deemed to cover the larger premises 
which, on the basic date, had been let 
as a whole and of which the suit pre- 
mises was a part let out subsequently. 
In any event, the amplitude of the 
phrase “or any other reason” in the 
latter part of the clause, is wide eno- 
ugh to embrace cases of this kind and 
confers a plenary curative power on 
the Court. 

29. True, that unlike the En- 
glish Rent Control Act of 1920 or the 
later English Acts, the (Bombay) Act 
does not expressly speak of apportion- 
ment. But the language of its rele- 
vant provisions construed consistently 
with the scheme amd inbuilt policy of 
the Act, is elastic enough to permit 
the fixation of standard rent on  ap- 
portionment basis. As noticed already, 
Section 11 (1) gives a discretion to the 
Court to fix such amount as standard 
rent as it "deems just". However, in 
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exercising this discretion the Court has 
to pay due regard to (i) the provisions 
of the Act and (i) the circumstances of 
the case. 


30. Apportionment — or equal 
distribution of the burden of rent on 
every portion — is a rule of justice 
and good sense. If the standard rent of 
a whole was a specific amount, it stands 
to reason that the standard rent of a 
ipart or sub-division of that whole should 
not ordinarily exceed that amount. 
Therefore, if in the circumstances of a 
given case the Court feels that for 
securing the ends of justice and giv- 
ing effect to the provisions and policy 
of the Act, it is reasonably necessary 
and feasible to work out the standard 
rent by apportionment, it can  legiti- 
mately do so. This principle, however, 
is applicable where on the basic date, 
that portion of which the standard rent 
is to be determined, had not been let 
separately as one unit, but the whole 
of which it is a part, had been let on 
that date.  Apportionment  postulates 
that on account of its having been let 
on the basic date, the whole had ac- 
quired a standard rent which has to 





be allocated to smaller units subse- 
quently carved out of it. 
31. It is thus clear that the 


principle of apportionment is not alien 
to the spirit of the Act, and has in- 
deed been often invoked by the courts 
in fixing standard rent under this Act. 
. In Narayanlal Bamsilal’s case (1965) 67 
Bom LR 352 (supra) a Division 
Bench of the Bombay High Court de- 
termined standard rent of another part 
of this very estate of the Mills in ac- 
cordance with that principle. 


32. However, while conceding 
that apportionment is not foreign to 
the scheme, purpose and policy of the 
Act, we will like to emphasise the need 
for caution and circumspection in in- 
voking it. It is not to be rigidly and 
indiscriminately applied as a cast-iron 
rule of law regardless of time and cir- 
cumstances or the equities of the case. 
A doctrinnaire approach, not consis- 
tent with a just and fair determina- 
tion, stultifies the whole salutary pur- 
pose of justice to both the landlord 
and the tenant. If necessary, it can be 
adjusted, adapted and attuned in the 
light of the particular circumstances 
of the case, to satisfy the statutory 
requirement of fixing the standard 
rent at a "just" amount. Thus, if after 
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the material date, the landlord has 
made investments and improvements 
in the premises, it will be just and 
reasonable to take that factor also into 
account and to give him a fair return 
on such investments. Further, in ap- 
portioning the rent, the Court must 
consider other relevant circumstances, 
such as "size, accessibility, aspect, and 
other physical advantages" enjoyed by 
the tenant of the premises of which 
the standard rent is in question, as 
compared with those of the rest 
of the property in which it is 
comprised (see Bainbridge v. Cong- 
don. (1925) 2 KB 261). Where after 
the basic date, the premises complete- 
ly change their identity, apportion- 
ment as a method of determining just 
standard rent, loses its efficacy and 
may be abandoned altogether. We have 
only illustrated, not exhaustively enu- 


merated the relevant circumstances 
and their implications. 
33. At this stage, we may 


notice the decisions in 27 Bom LR 877 
= (AIR 1925 Bom 400) (supra) and 
Bata Shoe & Co. v. Narayan Dass 
AIR 1953 Cal 243 (supra) relied upon 
by Mr. Cooper. 


34. In the first, a learned sin- 
gle Judge of the Bombay High Court 
was considering Sections 2 (1) (a) and 
13 (1) (a) of the Bombay Rent (War 
Restriction Act (Act II of 1918), which 
were, to an extent, similar to Ss. 5 (8) 
(b)and(10)and 11(1)(c) of the 1947 
Act. There, the Port Trust had in March 
24, 1915, leased the building known 
as Watson’s Annexe to one Dr. Billi- 
moria at a rental of Rs. 2,850, besides 
ground rent and taxes. Dr. Billimoria 
sub-let the premises in different flats 
to different tenants. The premises in 
the occupation of the defendant were 
sub-let to him at a rental of Rs. 75/- 
in September, 1915, ie. before Septem- 
ber 1, 1916 which was the basic date 
under the 1918 Act. The tenancy of Dr. 
Billimoria was terminated by a con- 
sent decree on July 31, 1923 and there- 
after, the defendant held directly under 
the plaintiff. The question arose as to 
whether stendard rental of the flat 
should be caleulated on the basis of 
the actual rent of Rs. 75/-, on the basis 
of the sub-letting, or whether it should 
be determined by apportionment of 
the rent which Dr. Billimoria was 
paying to the Port Trust on the basis 
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- 
of the first letting. Pratt J. answered 
this question thus: : 

"The Rent Act itself in the defi- 
nition of the premises refers to a part 
of the building separately let as pre- 
mises of which the standard rent has 
to be determined and such standard 
rent must be determined with refer- 
ence to those premises in the manner 
specified by Section 2 (1) (a) of the 
Act. The standard rent, therefore, must 
be ascertained on the admitted basic 
rent of Rs. 75............... Again, if the 
head-lease instead of being as here the 
lease of one building consisting of 
flats had been a lease of a large num- 
ber of buildings constituting a large 
estate, it would be almost impossible to 
make a correct apportionment of the 
rent. I do not think it was the inten- 
tion of the Rent Act that landlords 
and tenants should be driven to do a 
difficult and expensive 
valuation and calculation before their 
rent could be ascertained.” 

35. We see force in the argu- 
ment as also textual and pragmatic 
support. But these considerations do 
not preclude the Court from import- 
ing the flexible factors of fairness sug- 
gested by the circumstances of the 
case. Indeed Section 11, as explained 
earlier, obliges the Court to do it. 
Moreover, the interpretation of “pre- 


mises” adopted by the learned Judge 


was a little too literal, narrow and 
divorced from the purpose. and con- 
tent of the provisions relating to fixa- 
tion of standard rent. Nor was it in 
accord with the scheme and object of 
the 1918 Act. The court’s jurisdiction 
to consider, as a strong circumstance, 
proper apportionment of rent is not 
taken away, in our view. 


36. It may be noted that just 
like the opening clause of S. 5 of the 
1947 Act, which defines "premises" 
"standard rent" ete., the correspond- 
ing S. 2 (1) of the 1918 Act, also, star- 
ted with the qualifying words: "In this 
Act, unless there is anything repug- 
nant in the subject or context". While 
applying these definitions to particular 
cases and provisions of the Acts, these 
words should not be lost sight of. The 
argument in favour of adopting the 
restricted interpretation, ignores this 
rider to the definitions, provided by 
the Legislature in these statutes. 


31. We do not intend to over- 
burden this judgment with a discus- 


process of. 
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sion of the decision in Bata Shoe & 
Co.’s case AIR 1952 Cal 234 (supra): 
Suffice it to say that that is a decision 
under the West Bengal Premises Rent 
Control Act (17 of 1950) which stands 
on its own facts. It cannot be accepted 
as laying down a rule of universal ap- 
plication. It is vulnerable, more or Jess 
on the same grounds, on which the 
decision in Dhanrajgiriji’s case, 27 Bom 
LR 877 = (AIR 1925 Bom 400) can be 
assailed. 


. 88. We reject the narrow in- 
terpretation of the relevant provisions 
of Sections2 and 11, canvassed for by 
the appellants, for two reasons: First- 
ly, it will leave the door wide open 
for evasion of this statute by — what 
Abbot C. J. in Fox v. Bishop ofChes- 
ter, (1824) 2 B & C 635 at p. 655 — 
called "shift or contrivance”. All that 
a greedy landlord need do to squeeze 
out more rent would be to divide his 
premises into several parts and let 
them out separately on exorbitant 
rents. Such an evasion may amount to 
a fraud upon the statute. Secondly, 
such a construction, so manifestly sub- 
versive of one of the primary objects 
ofthe Act, would be wholly beyond the 
intendment of the Legislature. 


39. For reasons aforesaid we 
would negative the first contention of 
Mr. Cooper, as an inflexible proposi-; 
tion and answer the first part of the 
question posed in the affirmative to 
the extent indicated. It takes usto the 
Second part of that question, namely, 
whether the principle of  apportion- 
ment was correctly applied to the facts 
of the case? ` 


40. Mr. Cooper contends that 
the first trial court (Samson J.) had 
rightly found that the premises in 
question on account of extensive  al- 
terations and constructions had under- 
Eone a complete change after the basic 
date, and tberefore, standard rent could 
not be determined by apportioning ` 
the rent of the whole among the parts. 
It is maintained that this finding of 
Samson J. was wrongly set aside by 
the High Court and must be deemed 
to be still holding the field. Objection 
is also taken to the amendments allow- 
ed by the trial court on remand. In 
the alternative, it is argued that even 
the courts below found that properties 
983/10, 983/11, 983/12 and 984/54 were 
admittedly new structures and exten- 
Sive repairs and replacements had been 
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made in the remaining suit premises 
which had been destroyed or severely 
damaged by firein 1948-49. On account 
of these substantial alterations and re- 
constructions, the premises in question 
had lost their identity and consequent- 
ly, the principle of apportionment was 
not applicable. 


41. The first part of the con- 
tention based on the judgment of 
Samson J. is groundless. The judgment 
of the first trial court was set aside 
in toto by the Revisional Court, and 
further by the High Court and the 
case was remanded for de novo trial 
to the trial court which therefore, de- 
cided the case afresh after allowing 
the applicant to amend his R.A.Ns. It 
is too late in the day any way to argue 
on the assumption that the findings 
still survive. i 

. 42. The question whether a 
certain property has changed its iden- 
tity after the basic date is largely ome 
of fact. The courts below have found 
that excepting properties 983/10, 
983/11, 983/12 and 984/54 which were 
admittedly new structures constructed 
near about 1948, the rest of the pro- 
perties, namely 983/1 to 983/9 had not 
lost their identity. The courts there- 
fore, worked out the economic rent of 
these new structures by capitalising 
their value and gave the landlord a 
fair return on his investments and fix- 
ed their standard rent mainly on that 
basis. It was with regard to the un- 
changed old properties 983/1 to 983/9 
that the High Court and the Revisional 
Court mainly adopted the method of 
apportionment. Even so, it allowed the 
landlord fair return over Rs. 14,448/- 
being the cost of flooring, ceiling and 
other fixtures fixed to property 983/6. 
Now it is not disputed that on the 
basic date (September 1, 1940), these 
properties in question were parts ofa 
larger entity comprised in a single 
lease or tenancy in favour of Sound 
Studios at a monthly rent of Rs 1700/-. 
The courts below have therefore taken 
into account this basic circumstance 
along with the other relevant facts of 
the case. We do not find anything so 
wrong or unfair or untenable in the 
method adopted by them which would 
warrant an interference by this Court 
in the exercise of its special jurisdic- 
tion under Art. 136 of the Constitu- 
tion. Not that apportionment must be 
applied in all cases as a rule of law but 
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that, if applied along with other con- ` 
siderations. dictated by a sense of 
justice and fairplay, cannot be con- 
demned by this Court as illegal. We 
ere overrule this contention, 
also. 


43. Lastly, it is contended that 
the courts below have seriously erred 
in evaluating the land under the suit 
properties at Rs. 30/- per sq yd. on 
the basis of an instance (Ex. R. 6) of 
the year 1942, while they should have 
taken into account the value of the 
land as in the year 1948. It is added 
that some photostat copies of sale- 
deeds pertaining to the relevant year 
were produced by Mr. Deweja, archi- 
tect examined by the Landlord, and 
the Revisional Court wrongly rejected 
them as unproved. It is maintained 
that in 1948, the market value of the 
site underneath the structures was 
Rs. 120/- per sq yd. In support of his 
“contention that the value of the land 
at the date of the letting is the appro- 
priate value to be taken into account, 
Counsel has cited Rukmanibai Khunji 
Cooverji v. Shivnarayan Ram  Ashre, 
(1965) 67 Bom LR 692. 


44. We are unable to  aecept 
this contention also. The courts below 
in capitalising the structures, 983/10 to 


983/12 and 984/54, did take into ac- 
count the value of the land married 
to those properties at the rate of 


Rs. 50/- per sq. yd. which, according to 
their estimate, after adding Rs. 30/- 
per sq. yd. for escalation, would be 
the market value of that land in the 
year 1948. Since the rent of the old 
unchanged properties  983/1 to 983/9 
was fixed mainly on apportionment 
basis, the courts did not think it neces- 
sary to take the value of their sites 
separately into computation in fixing 
the standard rent. Moreover, there was 
no evidence on the record to show that 
the value of the land in question,’ in 
the year ‘1948 was Rs. 120/- per sq. yd. 
We therefore, do not think it  neces- 
sary to examine Cooverji's case, (1965) 
67 Bom LR 692 cited by the Counsel. 
We however, do not rule out the pro- 
priety of paying regard to escalations 
in land value as put forward by Mr. 
Cooper, but do hold that this Court 
will be loath to re-investigate factual 
conclusions not shown to be perverse 
or manifestly unjust. Such is not the 
case here. 


[Prs. 1-5] S. C. 1717 
Judgment of the Court was deli- 
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45. For all the foregoing  rea- 
sons, we would answer the question vered by 


posed for decision, in the affirmative 
and dismiss these appeals with one set 
of costs. 


Appeals dismissed. 
/ 
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Index Note: — (A) Land Acquisi- 
tion Act (1894), S. 11 Proviso (as 
amended by Mysore Act 17 of 1961)— 
Constutional validity — Proviso can- 
not be challenged as violative of Arti- 
cle 31 (2) of the Constitution — 
(X-Ref:— Constitution of India, Art. 31 
(2). ) 

Brief Note: — (A) An award made 
under Section 11 is an offer of com- 
pensation. The Deputy Commissioner 
makes an offer. The Deputy Commis- 
sioner is an agent of the Government. 
‘The Government is the ultimate au- 
thority to approve the award. There- 
fore, the proviso enjoins that no 
award shall be made without the pre- 
vious approval of the State Govern- 
ment. It is wrong to suggest that any 
opinion of the Deputy Commissioner 
is being overreached by the State Gov- 
ernment. The Deputy Commissioner is 
not acting in judicial or quasi-judicial 
capacity in making the award under 
Section 11. The Deputy Commissioner 
acts in an administrative capacity as 
an agent of the State Government. The 
area of authority of the Deputy Com- 
missioner is subject to approval by the 
State Government. The finality of the 
award under Section 11 rests with the 
State Government. (Paras 9, 10) 


The submission that there are no 


guidelines for the approval by the 
State Government under the Proviso. 
is erroneous. AIR 1970 Mys. 89, Af- 
firmed. (Paras 11, 12) 
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RAY, C. J:— This is an appeal 
by certificate against the judgment 
dated 6 June, 1969 of the High Court 
at Mysore. 


2. The appellant wasthe owner 
of several acres of land at Bangalore. 
The appellant developed an agricultu- 
ral and horticultural Estate on that 
land. In the year 1967 there was a 
proposal to acquire the aforesaid pro- 
perty of the appellant. The land  ac- 
quisition proceedings commenced. Pos- 
session of the property was taken in 
the month of April, 1967. The notifi- 
cation under Section 4 of the Land Ac- 
quisition Act was made in the month 
of May, 1967. A declaration under Sec- 
tion 6 of the Land Acquisition Act was 
made on 1 July, 1967. In the month of 
August, 1967 the appellant preferred 
claims. The claim for compensation 
preferred by the appellant was for 
Rs. 18,83,650/-. 

3. In the month of September, 
1967 the Government paid a sum of 
Rs. 6,50,000/- as an instalment. On 
30 August, 1968 the Government wrote 
to the Divisional Commissioner that 
the Government approved the award 
for the total of Rs. 6,57,870.15 in res- 
pect of lands measuring 86 acres 2 
gunthas. 


4. The appellant made an ap- 
plication under Article 226 of the Con- 
stitution inter alia for an order that 
the proviso to Section 11 and Sec. 15-A 
of the Mysore Land Acquisition Act i7 
of 1961, hereinafter referred to as the 
1961 Act, be struck down and for fur- 
ther order that a writ of prohibition 
be issued to the Deputy Commissioner 
not to follow the instructions given by 
the Government in their approval let- 
ter dated 30 August, 1968. The appel- 
lant also asked for a writ of manda- 
mus directing the Land Acquisition 
Officer to’ maintain their own valua- 
tion expressed in the draft award 
dated 24 July, 1968 for the sum of 
Rs. 13,00,000/-.. 

5. The High Court held that 
the proviso to Section 11 of the 1961 
Act is valid. The reason given by the 
High Court is that the Deputy Com- 
missioner is an agent of the State Gov- 
ernment and the compensation fixed 
in the award is an offer made on be- 
half of the Government. The reason 
for the proviso to Section 11 of the 
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1961 Act is to eliminate rare cases of 
Land Acquisition Officers being in- 
fluenced by extraneous considerations 
in determining the amount of compen- 
sation in excess of the real market 
value. 

6. Counsel for the appellant 
contended that the proviso to Sec. 11 
ofthe 1961 Act is unconstitutional. Sec- 
tion 11 of the 1961 Act deals with en- 
quiry and award by Collector. Sec- 
tion 11 of the 1961 Act states that the 
Deputy Commissioner shall enquire 
into objections which any person in- 
terested has stated pursuant tc a 
notice given under Section 9 to the 
measurements made under Section $ 
and into the value of the land at the 
date of the publication of the notifica- 
tion under Section 4. sub-section (1), 
and into the respective interests of tne 
persons claiming the compensation. 
Section 11 of the 1961 Act further oro- 
vides that the Deputy Commissioner 
shall make an award under his hand 
of (i) the true area of the land; (ii) the 
compensation which in his opinion 
should be allowed for the land; and 
(iii) the apportionment of the said com- 
pensation among all the persons known 
or believed to be interested in the land- 
of whom, or of whose claims, he has 
information, whether or not they have 
respectively appeared before him. 


T: Section 15-A of the 1961 
Act states that the State Government 
‘may at any time before an award is 
made by the Deputy Commissioner 
under Section 11 call for and examine 
the record of any order passed by the 
Deputy Commissioner of any inquiry 
or proceedings of the Deputy Com- 
missioner for the purpose of satisfying 
itself as to the legality or propriety 


of any order passed and as to the re- - 
gularity of such proceedings. If, in any: 


case, it shall appear to the State Gov- 
ernment that any order or proceed- 
ings so called for should be modified, 
annulled or reversed, it may pass such 
order thereon as it deems fit. 


8. The proviso to Section 11 of 
the 1961 Act is that no such award 
: shall be made by the Deputy Com- 
missioner, without the previous appro- 
. val of the State Government or such 
officer as the State Government may 
appoint in this behalf who in the case 
of an award made by an officer below 
the rank of the Deputy Commissioner 
of the District, may be the Deputy 


N. Boman Behram v. State of Mysore 


- proviso came into existence by 


‘lines for the approval by the 
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Commissioner of the District. Sec- 

tion 15-A of the 1961 Act is in aid of 

ns proviso to Section 11 of the 1961 
ct. 


9. Counsel for the appellant 
contended that the proviso to Section 
11 of the 1961 Act offended Article 31 
(2) of-the Constitution. The Land Ac- 
quisition Act, 1894 is protected‘ under 
Article 31 (5) of the Constitution. The 
the 
Mysore Act No. 17 of 1961 and there- 
fore counsel for the appellant chal- 
lenges the same as an infraction of 
Article 31 (2) of the Constitution. The 
contention is utterly unsound. The 
Land Acquisition Act is a piece of 
legislation which provides for acquisi- 
tion of property for public purpose by 
authority of law for an amount which 
may be determined in accordance with! ` 
the principles specified in the Land 
Acquisition Act. 

10. The proviso states that no 
award shall be made without the pre- 
vious approval of the State Govern- 
ment. An award made under Section 11 
of the 1961 Act is an offer of compen- 
sation. The Deputy Commissioner 
makes an offer. The Deputy Commis- 
sioner is an agent of the Government. 
The Government is the ultimate au- 
thority to approve the award. There- 
fore, the proviso enjoins that no award 
shall be made without the previous 
approval of the State Government. It 
is wrong to suggest that any opinion 
of the Deputy Commissioner is being 
overreached by the State Government. 
The Deputy Commissioner is not act- 
ing in judicial or quasi-judicial capa- 
city in making the award under Sec- 
tion 11 of the 1961 Act. The Deputy 
Commissioner acts in an administra- 
tive capacity as an agent of the State 
Government. The area of authonity of 
the Deputy Commissioner is subject 
to approval by the State Government. 
The finality of the award under Sec- 
tion 11 of the 1961 Act rests with the 
State Government, 


11. Counsel for the appellant 
submitted that there were no guide 
State 
Government under the proviso to Sec- 
tion 11 of the 1961 Act. This is an er- 
roneous submission. The Government 
in approving the award has to _ take 
into consideration the provisions of 
the Act. Any grievance with regard to 
the quantum of compensation or any 
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other grievance on account of com- 


pensation is capable of being remedied. 


under the provisions of the Act. -~ 

12. The award made under 
Section 11 of the 1961 Act is required 
to be filed in the Collector's office. 
Under Section 15 of the 1961 Act the 
Collector in determining the amount 
of compensation shall be guided by 
the provisions contained in Sections 23 
and 24 of the 1961 Act. Any person 
interested who has not accepted the 
award may, by written application to 
the Collector, require that the matter 
be referred by the Collector for the de- 
termination of the Court under Sec. 18 
of the 1961 Act. The Court in deter- 
mining the amount of compensation to 
be awarded shall take into considera- 
tion matters provided in Section 23 of 
the 1961 Act. Under Section 26 of the 
1961 Act the award shall be deemed 
to be a decree. These provisions indi- 
cate that an award under Section 11 
of the 1961 Act is not final as far as 


the appellant is concerned. The mat- 


ters to be considered in determining 
the compensation as embodied in Sec- 
tion 23 of the 1961 Act are to be kept 
in mind not only by the Collector 
under Section 15 of the 1961 Act but 
also by the court under Section 23 of 


the 1961 Act. 


13. For these reasons, the judg- 
ment of the High Court is upheld. The 
appeal fails and is dismissed. Parties 
will pay and bear their own costs in 


this appeal. 
Appeal dismissed. 
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Index Note: — (A) Letters Patent 
(Bom.) Cl. 15—' Judgment! — Tests — 
Order allowing amendment — Whe- 
ther a judgment—(X-Ref:—Civil P.C. 
(1908), O. 6, R. 17). 

Brief Note: — (À) In finding out 
whether the order is a judgment within 
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‘Cases Referred: 
AIR 1956 Cal 630—60 Cal WN 840, 
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clause 15 it has to be found out that . 
the order affects the merits of the ac- 
tion between the parties by deternmin- 


-ing some right or liability. The right 


or liability is to be found out by the 
Court. The nature of the order wild 
have to be examined in order to ascer- 
tain whether there has been a deter- 
mination of any right or liability. AIR 
1935 Rang 267 (FB); AIR 1952 Nag 357 
(FB) Overruled; (1872) 8 Beng. L.R. 
433; AIR 1956 Cal 630 and (1912) ILR 
35 Mad. 1. Approved; AIR 1953 SC 
198, Rel on. (Para 19) 

Where an amendment takes away 
from the defendant the defence of im- 
munity from any liability sy reason of 
limitation, it is a "Judgment! within 
Cl 15. It is a decision affecting the 
merits of the question between the 
parties by determining the right or 
liability based on limitation. It is the 
final decision as far as the trial Court 
is concerned. (Paras 17, 18) 

Index Note: — (B) Civil P. C. 
(1908), O. 6, R. 17 — Amendment — 
Order whether discretionary — Inter- 
ference in appeal — (X-Ref:— Letters 
Patent (Bom.), Cl. 15). 


Brief Note: — (B) The amendment 
order is not purely of discretion. Even 
with regard to discretionary orders the 
appellate Court can interfere where 
the order is insupportable in law or is 
unjust. (Para 20) 


In exceptional cases an  amend- 
ment may be allowed even where the 
effect is to take away from a defen- 
dant a legal right which has accrued 
to him by lapse of time. (In the in- 
stant case there were no special cir- 
cumstances to introduce by amend- 
ments a new claim, relating to pension, 
based on the new set of facts which 
became barred on the date of applica- 
tion for amendment.) AIR 1921 PC 50, 
Rel. on; 75 Bom. L.R. 36 Affirmed. 

(Para 20) 
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471 (FB), Manohar v. Baliram 9 
AIR 1935 Rang 267. = ILR 13 Rang 
457 (FB) Dayabhai v. Murugappa 
Chettiar 9 


1720 S. C. [Prs. 1-11] 


AIR 1921 PC 50 = 47 Ind App 255, 
~ Charan Das v. Amir Khan 20 
(1912) ILR 35 Mad 1 = 21 Mad LJ 1, 
Tuljaram v. Alagappa 12, 13 
(1872) 8 Beng LR 433-17 Suth WR 364, 
Justice of the Peace.for Calcutta v. 
Oriental Gas Co. 10 
Judgment of the Court was deli- 
vered by 

RAY, C. J.:— This is an appeal by 
certificate from the judgment dated 29 
don 1971 of the High Court of Bom- 

y. 

2. The appellant filed this suit 
on 2 September, 1964 in the High 
Court of Bombay and claimed six 
months’ salary in lieu of notice and 
gratuity for 16 years. of service. 

3. In the year 1965 the appel- 
lant asked for discovery by the respon- 
dent of documents relating to pension 
scheme for foreign employers. The ap- 
plication for: discovery was dismissed 
in the month of November, 1965. 


4. On 16 December, 1969 the 
appellant took out a Chamber Sum- 
mons for amendment of the plaint. 
The proposed amendments were two- 
fold. The first set of amendments re- 


lated to averments in support of the - 


claim for gratuity which had already 
been alleged in the plaint. The second 
set of amendments related to averments 
in su -of a claim for Rs. 850 per 
month by way of pension as and from 
1 February, 1964 dung the life lime 
of the appellant. 


5. By an order dated 19 Janu- 
ary, 1970 the appellant was allowed 
to amend the plaint in respect of the 
claim for gratuity. The  amppellant's 
proposed amendment in support of the 
claim for pension was refusea. 


6. By summons dated 27 April. 
1970 the appellant sought an amend- 
ment of the plaint claiming Rupees 
68,000 as damages in relation, to his 
right to pension. By an order dated 6 
July. 1970 the appellant was allowed 
to amend the plaint as prayed for. 


7. The respondent vreferred an 
appeal against the order dated 6 July. 
. 1970. The High Court by  icdgment 
dated 29 March, 1971 allowed the ap- 


peal and set aside the order dated 4- 


July, 1970 allowing the amendment. 


8. The appellant repeated the 
contentions which had been advanced 
before the High Court. First, it was 


Shanti Kumar v. H: Ins. Co., 


New York A. Y. R. 


said that no appeal could lie against 
an order of amendment because it was 
not a judgment within the meaning 
of clause 15 of the Letters Patent. Se- 
condly, it was said that an order al- 
lowing the amendment was a discre- 
tionary order. Therefore, the appellate 
court should not have interfered with 
the discretion. 


9. Counsel for the appellant 
submitted that ‘judgment’ means a 
decision finally adjudicatinz the rights 
between the parties. It was emphasis- 
ed that a judgment would be a deci- 
sion on substantive rights of parties. 
‘Amendment’ was submitted to be a 


~ procedural right. Counsel for the ap- 


pellant relied on the decisions in Dava- 
bhai v. Murugappa Chettiar, ILR 13 
Rang 457 = (AIR 1935 Rang 267) 
(FB) and Manohar v. Baiiram ILR 
(1952) Nag. 471 = (AIR 1952 Nag 357) 
in support of the proposition that 
‘judgment’ means and is a decree in a 
suit by which the rights of the parties 
in the suit are determined. 

10. The locus classicus is the 
decision of the High Court of Calcutta 
in Justice of the Peace for Caicutta v. 
Oriental Gas Co. (1872) 8 Bengal LR 
433 where Sir Richard Couch, C: J. 
said 

"We think that ‘judgment? means 
adecision which affects the merits of 
the question between the parties by 
determining some right or liability. It 
may be either final or pre‘iminary, or 
interlocutory, the difference between 
them being that a final judgment de- 
termines the whole cause or suit, and 
a preliminary or interlocutory judg- 
ment determines only a part of it, 
leaving other matters to be determin- 
ed". 

11. This Court in Asrumati 
Debi v. Rupendra Deb, 1953 SCR 1159 
= (AIR 1953 SC 198) dealt with the 
question as to whether an order of 
transfer of a suit filed in the Jalpai- ' 
guri Court to the High Court to be 
tried in its Extraordinary Original 
Civil Jurisdiction was a judgment 
within the meaning of clause 15 of the 
Letters Patent. It was held that an 
order for transfer of a suit is not a 
judgment within the meaning of cl. 15 
of the Letters Patent as it neither 
affects the merits of the controversy 
between the parties in the suit itself 
nor terminates or disposes of the suit 
on any ground. 
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12. This Court in  Asrumati 
Debi’s case, 1953 SCR 1159 = (AIR 
1953 SC 198) (supra) said that a judg- 
ment within the meaning of clause 15 
of the Letters Patent would have to 
satisfy two tests. First, the judgment 
must be the final  pronouncement 
which puts an end to the proceeding 
so far as the court dealing with it is 
concerned. Second, the judgment must 
involve the determination of some right 
or liability though it may not be neces- 
sary that there must be a decision on 
the merits. In this context this Court 
referred to observation of the Full 
Bench of the High Court of Madras in 
Tuljaram v. Alagappa, (1912) ILR 35 
Mad. 1. The test formulated by the 
Madras decision is not the form of the 
adjudication but its effect on the suit 
or proceeding in which it is made. The 
Madras High Court said 

“if the effect is to put an end to 
the suit or proceeding so far as the 
Court before which the suit or pro- 
ceeding is pending is concerned, or if 
its effect, if it is not complied with, is 
to put an end to the suit or proceed- 
ing, the adjudication is a judgment". 
It may be stated here that the Madras 
High Court spoke of judgment! on an 
application in a suit. The decision of 
the Madras High Court in Tuljaram's 
ease, (supra) was on an order for trans- 
fer of a suit under clause 13 of the 
Letters Patent. 


13. This Court also noticed the 
view expressed by the Madras High 
Court in Tuljaram’s case, (1612) ILR 
35 Mad 1 (supra) that adjudication on 
an application, which is nothing more 
than a step towards obtaining a final 
adjudication in the suit, is not a judg- 
ment within the meaning of the Let- 
ters Patent. In Asrumati Debi's case, 
1953 SCR 1159 = (AIR 1953 SC 198) 
(supra) this Court noticed the  argu- 
ment advanced that if an order re- 
fusing to rescind leave to sue granted 
under clause 12 of the Letters Patent 
was a ‘judgment’ under clause 15 of 
the, Letters Patent there was no dif- 
ference in principle between an order 
of that description and an order trans- 
ferring the suit under clause 15 of the 
Letters Patent. This Court did not ex- 
press any opinion excepting observing 
that if leave under clause 12 of the 
Letters Patent was rescinded, the suit 
would come to an end and if an order 
was made refusing to rescind the leave 


Shanti Kumar v. H. Ins. \Co., 


New York  [Prs 12-16] S. ©. i721 


the result would be on a vital point 
adverse to the defendant amd it would. 
Eo to the root of the suit and becortoe 
final and decisive against the  defen- 
dant so far as the Court making the 
order was concerned. 


14. In finding out whether any 
decision is a judgment within the 
meaning of clause 15 of the Letters 
Patent each case must be looked intc 
in order to find out as to whether 
there is a decision determining the 
right or liability of the parties affect- 
ing the merits of the controversy be- 
tween the parties. It is in that light 
that this Court in  Asrumati  Debi's 
case, 1953 SCR 1159 = (AIR 1953 SC 
198) (supra) described the order refus- 
ing to rescind leave to be within the 
category of a judgment as laid down 
in the Calcutta cases though no final 
Opinion was expressed as to the pro- 
priety of that view. 


15. The present appeal con- 
cerns an application for, amendment 
of the plaint. The suit was filed in the 
year 1964. The application for amend- 
ment of the plaint in regard to dama- 
ges for the right to pension was made 
in the year 1970. An ameadment, if 
allowed, would relate to the date of 
the institution of the suit. The respon- 
dent contended before the trial Court 
entertaining the application for amend- 
ment of the plaint that the »mendment 
should not be allowed inter alia on 
the ground that the alleged claim was 
barred by limitation in 1970. 


16. The High Court in the pre- 
sent case relied on the decisicn of the 
High Court at Calcutta in M. B. Sir- 
kar & Sons v. Powell & Co. AIR 1956 
Cal. 630. In that case an amendment 
was allowed on Chambers Summons ` 
substituting im place of the original de- 
fendant which was described as a firm 
a defendant converted into a company 
in that name. The company so pro- 
posed to be substituted | complained 
that the amendment took away from 
it a valuable right which had accrued 
to it by efflux of time, amd, therefore, 
the amendment should not be allowed. 


The contention of the defendant was 


not accepted by the learned Chamber 
Judge. The High Court on appeal set 
aside the order. It was not held tc be 
a case of mis-description of the defen- 
dant. A mis-description of a narty ira- 
pleaded can arise when the party real- 
ly intended to be impleaded had al- 
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ways been the same and such inten- 
tion appeared clearly from the body 
of the plaint in spite of the inaccu- 
rate mis-description in the cause title. 
In such a case, it would not be adding 
a new party or substituting a new 
party for the original one, hut per- 
. fecting the identity of the narty ori- 
ginally impleaded clearing or rectify- 
ing the inaccurate description. When 
the same: person, whether an indivi- 
dual or a legal entity, remains the de- 
fendant but only the name is altered, 
it would be a case of mis-description. 
Where a new legal entity is substitu- 
ted, it was held in the M. E. Sirkar 
case (supra) that substitution of a 
company for a firm would be a change 
of a substantial character affecting 
the right of a party. The effect of the 
amendment in the M. B. Sirkar case 
(supra) was to substitute a new party 
for the party originally impleaded 
and the consequence was to tuke away 
from the new party so substituted his 
defence of limitation that a suit 
brought on the date of the amendment 
would be barred by time. Chakravar- 
ti, C, J. inthe M. B. Sirkar case (supra) 
said that an order for amendment of the 
plaint there decided a vital question 
concerning the merits of the case and 
.the rights of the newly . impleaded 
party and therefore became a judg- 
ment within the meaning of clause 15 
of the Letters Patent. 


17. The right to claim that an 
introđuction of a cause of action by 
amendment is barred by limitation is 
founded on immunity from a liability. 
A right is an averment of entitlement 
arising out of legal rules. A legal right 
may be defined as an advantage or 
benefit conferred upon a person by a 
rule of law. Immunity in short is no 
liability. It is an immunity from the 
legal power of some other person. The 
correlative of immunity is disability. 
.|Disability means the absence of power. 
'The appellant in the present case be- 
cause of the limitation of the cause of 
action has no power to render the res- 
pondent liable for the alleged claim. 
The respondent has acquired by re 
ason of limitation immunity from any 
liability. 

18. The views of the High 
Courts at Caleutta and Madras with 
regard to the meaning of ‘judgment’ 
are with respect preferred to the mean- 
ing of judgment! given by the Ran- 


goon and Nagpur High Courts. We are 
in agreement with the view expressed 
by the High Court at Calcutta in the 
M. B. Sirkar ease AIR 1956 Cal 630 
(supra) as to when an order on an ap- 
plication for amendment can become 
a judgment within the meaning of 
Clause 15 of the Letters Patent. 
If an amendment merely  allews 
the .plaintiff to state a new cause 
of action or to ask a. new relief 
or to include a new ground of 
relief all that happens is that it is 
possible for the plaintiff to raise fur- 
ther contentions in the suit, but it is 
not decided whether the contentions 
are right. Such an amendment ‘does 
nothing more than regulate the pro- 
cedure applicable to the suit It does 
not decide any question which touches 
the merits of the controversy between 
the parties. Where, on the other hand 
an amendment takes away from the 
defendant the i i 
from any liability by reason of limita- 
tion, it is a judgment within th 
meaning of clause 15 of the 
Patent. The reason why it becomes a 
judgment is that it is a decision affect- 
ing the merits of the question between 
the parties by determining the right 
or liability based on limitation. It is 
the final decision as far as the trial 
court is concerned. 


19. . In finding out whether the 
order is a judgment within the mean- 
ing of clause 15 of the Letters Patent 
it has to be found out that the order 
affects the merits of the action  be- 
tween the parties by determining some 
right or liability. The right or liabi- 
lity is to be found out by the court. 
The nature of the order will have to 
be examined in order to ascertain 
whether there has been. a determina- 
tion of any right or liability. 


20. The appellant made an ap- 
plication in Decemiber, 1969 for amend- 
ment of the plaint to claim pension. 
Those amendments were disallowed 
by the learned Chamber Judge. Four 






‘months thereafter the appellant sought 


to amend the plaint by ddding certain 
paragraphs and those amendments 
were in relation to the appellant's al- 
leged claim for pension. The appellant 
submitted that the second application 
for amendment in regard to the claim 
for amortised amount of damages in 
relation to pension was not the same 
as the first application. It was said on 
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behalf of "d "pellant that if the 
learned Judge allowed the application 
the appellate court should not have 
interfered with the discretionary order. 
The amendment order is not purely of 
discretion. Even with regard to dis- 
cretionary orders the appellate court 
can interfere where the order is insup- 
portable in lew or is unjust. The High 
Court considered the second applica- 
tion for amendment to be a new claim 
based on the new set of facts which 
became barred on the date of the ap- 
plication for amendment. In  excep- 
tional cases an amendment has been 
allowed where the effect is to take 
away from a defendant a legal right 
which has aecrued to him by lapse of 
time, because the court found that con- 
sideration of lapse of time is out- 
weighed by the special circumstances 
of the case. (See Charan Das v. Amir 
Khan 47 Ind App 255 = (AIR 1921 PC 
50). The High Court rightly found that 
there were no special circumstances to 
entitle the appellant to introduce by. 
amendments such claim. 

21. For these reasons, the judg- 
ment of the High Court is upheld. The 
&ppeal is dismissed with costs. 

Appeal dismissed. 
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Index Note: — (A) Evidence Act 
(1872) Ss. 3, 114—Murder case—Cir- 
eumstantial evidence — Adverse in- 
ference — Sufficiency for conviction— 
(X-Ref:— Penal Code (1860), S. 300). 


Brief Note — (A) Where in a 
murder trial, the prosecution had esta- 
blished motive for the crime, the con- 
duct of the accused immediately be- 
fore and after the incident was shown 
to be unreasonable and unnatural and 
the accused had refused to participate 
in identification parade amd to give 
specimen of his footprints, all these 
circumstances had bearing on the guilt 
of the accused. (Paras 9 to 17) 
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Index Note: — (B) Evidence 
Act (1872), S. 33, Proviso 2 — Deposi- ` 
tion before committing Magistrate — 
Admissibility of, at Sessions trial — 
Necessary conditions — (X-Ref:— 
Criminal P. C. (1898), Ss. 207, 207-A). 


Brief Note: — (B) Where in a 
Sessions trial the witness whose de- 
position recorded by the committing 
Magistrate was sought to be brought 
on record, could not be found in spite 
of all reasonable steps taken, includ- 
ing the one taken by High Court dur- 
ing the hearing of appeal, and further 
although the accused had a right to 
cross-examine that witnessin the com- 
mitting Court, his counsel had  pre- 
ferred not to cross-examine at that 
stage and had reserved it for the Ses- 
sions Court, both the conditions of 
Section 33 were satisfied and the evi- 
dence of such witness recorded in 
committing Court was admissible in 
Sessions trial. AIR 1953 Assam 176 
Disting.; AIR 1930 P.C. 79, Considered. 

(Paras 20 to 24) 


Index Note: — (C) Evidence Act 
(1872) S. 3—Appreciation of evidence 
— Testimony of witness — (X-Ref:— 


Criminal P.C. (1898), S. 367) — (X- 
Ref:— Penal Code (1860) S. 300). 
Brief Note: — (C) Where in a 


murder case, the Chowkidar of the 
locality had lodged to a police station. 
a report of the incident in details, be- 
fore the murder was discovered and ` 
before even any one had suspected 
that the accused had a hand im the 
crime, the truthfulness of the evidence 
of such a witness could not be chal- 
lenged. (Para 25) 
Cases Referred: Chronological Paras 
AIR 1953 Assam 176 = 1953 Cri LJ 

1593, State of Assam v. Ramani 

Mo han 23 
AIR 1930 PC 79 = 57-Ind App 14. 

Dal Bahadur Singh v. Bijai Baha- 

dur Singh 24 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— This is a 
case Of fratricide in which the appel- 
lant Mulkh Raj Sikka was tried by the 
learned Additional Sessions Judge, 
Delhi on the charge that he had com- 
mitted the murder of his brother 
Satish Chander on the night between 
the 27th and 28th May, 1970. The 
learned Judge sentenced the appellant 
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to death and the order of conviction 
and sentence was confirmed in appeal 
by the High Court of Delhi: In this 
appeal by special leave the appellant 
challenges the correctness of the judg- 
ment of the High Court. 


2. One Bhagwan Dass had 
Seven sons, appellant being the eldest 
and the deceased Satish Chander the 
youngest. At the relevant time the ap- 
pellant was working as an Inspector 
of Police in the Central Bureau of In- 
vestigation, Delhi while the deceased 
had just finished a course in Electrical 
Engineering and was seeking employ- 
ment. The deceased used to live with 
the appellant in Qr. No. 238, Sector 
XII, R. K. Puram, Delhi. 


3. On January 15, 1962 Bhag- 
wan Dass executed a will and divided 
his property amongst his sons. After 
the death of Bhagwan Dass the appel- 
lant started managing the property left 
by the father. In 1968 disputes arose 
between the brothers as regards the 
division of the property which led to 
an agreement dated May 14, 1968. The 
grievance of the deceased was that he 
had not consented to this agreement 
and that it was wholly unfair to him. 


4. On May 27, 1970 the appel- 
lant obtained from his office casual 
leave for the 27th and the 28th on the 
ground that he was : 
cough, cold and fever. Sometime on 
the 27th the appellant along with his 
wife and daughter went to live with 
his brother-in-law at Green Park. The 
deceased Satish Chander was thus 
alone in the house at R. K. Puram on 
the night of May 27. 


5. The case of the prosecution 
is that the appellant came to his house 
at about mid-night and knocked at the 
door whereupon the deceased let him 
in. The appellant is alleged to have 
committed the murder of his brother 
sometime during the night and to 
have left the house thereafter by lock- 
ing the rear entrance from outside. 
Dhan Bahadur, a Chowkidar, who was 
on duty at the relevant time is alleged 
to have seen the appellant entering 
the house and to have heard 8 queer 
sound shortly thereafter. On the 
evening of May 28. Dhan Bahadur 
found that a number of persons had 
collected outside the appellant’s house. 
At their instance he lodged a report at 
the police station. 
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suffering from ` 


A. I. R. 


6.- Inspector Avtar Singh ma- 
naged to open the door of the house 
and when he and the other members 
of. his team went inside they saw 
Satish Chander lying dead with as 
many as 26 incised wounds on his per- 
son. A few toe prints were seen in 
the room near the one in which the 
dead body was lying as also in a ve- 
randah and a latrine. 


T. The appellant was arrested 
on June 8 when he went to his office 
on the expiry of his extended leave. 
The attache-case which the appellant 
was carrying was found to contain 
three newspapers in which . Satish 
Chander's murder was reported. A few 
Scratches were seen on the Shoulders 
of the appellant. During the course of 
investigation the appellant refused to 
participate in the identification parade 
and to give specimens of his foot- 
prints. 

8. The examination of the ap- 
pellant under Section 342 of the Cri- 
minal Procedure Code lasted for four 
months and runs into 397 printed pa- 
ges. The substance thereof is that the 
appellant denied every material cir- 
cumstance including his differences 
with the deceased. 


9. The case rests for its suc- 
cess on circumstantial evidence but 
not often does one come across a 
case in which the circumstances are as 
telling as here. 


10. Turning first to the ques- 
tion of motive there is strong and 
cogent evidence showing that the rela- 
tions between the’ appellant and the 
deceased were highly strained. Bhag- 
wan Dass, the father of the appellant 
and the deceased, had by his will of 
January 15, 1962 bequeathed his pro- 
perty to his sons in a certain share. 
The appellant feigned ignorance of the 
will but it is clear from the evidence 
of Kishan Lal Sharma (P.W. 15) that 
the appellant himself had brought the 
attesting witnesses. The appellant, 
though the eldest of the brothers, did 
not carry out the directions contained 
in the will of his father and was 
manoeuvring to appropriate ‘the lion's 
share for himself. On the occasion of 
the marriage of one of the brothers, 
Ramesh Chander, the appellant wrote 
letters to two of his other brothers. 
Rajender Pal and Om Prakash, asking 
them to attend the wedding without 
fail, holding out the bait that the ac- 


1974 


counts relating to the father’s pro- 
perty will be settled on that occasion. 
Ímmediately after the marriage an 
agreement was executed among the 
brothers on May 14, 1968. This agree- 
ment bears the signature of the de- 
ceased but it is clear from the evidence 
that on May 14, 1968 the deceased was 
doing an Electrical course in Kulu and 
could not have been present in Delhi. 
The agreement seems to have been 
signed by the deceased sometime la- 
ter. 


11. The agreement was clearly 
inequitous or so the deceased thought 
at any rate. On November 8, 1969 he 
wrote letters to his brothers Om Pra- 
kash and  Rajinder Pal complaining 
that the agreement was arrived at in 
his absence and without his consent. 
The letter written by Ramesh Chander 
to Om Prakash on May 14, 1970 refers 
to a "great quarrel" between the ap- 
pellant and the deceased over property 
matters. It would appear from that 
letter that the appellant was trying to 
grab the property which was allotted 
to the share of one of the brothers 
called Prem who had died in the mean- 
while. The deceased was insisting 
that Prem's share in the property 
should be equally distributed amongst 
all the brothers. 


12. On May 24, 1970 the ap- 
pellant and the deceased went to 
Chandigarh for settling their disputes 
through the intervention of one Dil- 
bagh Rai  Malhotra. The appellant, 
however, balked the settlement on the 
pretext that he would have to check 
the records which were not available 
at that moment. The appellant was 
greatly agitated over the insistent de- 
mands made by the deceased and a 
few days before the incident in ques- 
tion happened he said to a person call- 
ed Som Nath (P. W. 25) that he had be- 
come notorious in the locality due to 
his quarrels with the deceased. The 
appellant made a futile attempt to pro- 
duce additional evidence in the High 
Court in order to establish that he had 
great affection and solicitude for the 
deceased but the High Court after per- 
mitting the production of that evi- 
dence has rightly characterised that 
evidence as fabricated. This, inciden- 
tally, is not the only fabrication to the 
credit of this officer in the Central 
Bureau of Investigation. 
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13. We wil now proceed to 
consider the other circumstances bear- 
ing on the guilt of the appellant. On 
the morning of May 27 the appellant 
went to live with his brother-in-law at 
Green Park along with his wife and 
daughter leaving the deceased alone in 
the house at R. K. Puram. The reason 
given by the appellant for this migra- 
tionisthat his brother-in-law's daugh- 
ter was down with an attack of appen- 
dicitis but that assertion rests on his 
bare word and he has told far too 
many lies. At about 7-30 a.m. on the 
27th the appellant sent an application 
to his office asking for casual leave for 
two days on the ground that he was 
suffering from cough, cold and fever. 
On May 28 the appellant sent an ap- 
plication by registered post from Gur- 
gaon asking for extension of leave 
from May 29 to June 4. It seems to us 
patent that the appellant had pre- 
planned the murder of his brother and 
was trying to build up an alibi right 
from the morning of the 27th. Other- 
wise, it is difficult to understand that 
for no apparent reason he should go 
to Gurgaon on the morning of the 
28th, almost immediately after the 
murder of his brother. 


14. It is undisputed and the 
appellant has in terms admitted that 
he had gone to his house in R. K. Pu- - 
ram on the morning of the 28th. It is 
surprising that even on finding that 
the house was unusually locked on the 
rear side neither his curiosity nor his 
suspicion was aroused. When on the 
morning of the 29th the police officers 
asked the appellant's wife to give the 
key of the house she said that the key 
was with the appellant. If the appel- 
lant did not suspect any foul play it 
is surprising that on the 29th he should 
have sent a telegram from Chandigarh 
to the Station House Officer, R. K. Pu- 
ram Police Station, with a copy to the 
Lt. Governor, demanding a "probe in- 
to sudden and mysterious  disappear- 
ance" of his brother. The telegram 
leaves no doubt that the appellant was 
striving his best to establish his alibi 
and his innocence. But at the same 
time the telegram is clear proof that 
the appellant knew that something 
serious had happened to his brother. 
In face of that knowledge he was mov- 
ing from place to place but made no 
inquiries at all about his brother. The 
simplest thing for him to do was to 
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go to his own house and find out what 
had: happened to his brother. A guilty 
'conscience prevented him from taking 
that simple step.  ,.- m 

15.. On Jure 1, 1970 the appel- 
lant applied fróm Katni, Jabalpur, for 
three months’ leave but onJune 5 he 
asked for casual leave for a day: and 
intimated to his office that he would 
join duty from the 6th. On June 8 he 
sent an application from Meerut with 
a copy to the Lt. Governor that he 
would join duty on June 9 but that he 
should. be afforded protection ageinst 
the use of third-degree methods, 
torture and fabrication of evidence by 
the police. 


16. The appellant resumed his 


duty on the morning of June 8 when. 


he was put under arrest by Inspector 
Avtar Singh. The  attache-case which 
he was carrying contained issues of 
the Statesman dated June 1, 1970 and 
of Sunday Standard and Pratap dated 
May 31, 1970. These newspapers con- 
tained reports of the murder of Satish 
Chander. It is clear that the appellant 
was aware all along that his youngest 
brother who .was living with him was 
murdered in his own house. And yet 
the appellant neither made inquiries 
about the circumstances leading to the 
tragedy ‘nor did he indeed go to his 
house to find out for himself as to 
what was the real truth. In this back- 
ground the appellant's refusal to par- 
ticipate in the identification parade or 
to give specimens of his foot-prints is 
not difficult to gauge. 

. 17. The Investigating Officer 
wanted to obtain specimens of the ap- 
pellant's foot-prints because when the 
house was opened on the 29th morn- 
ing foot-prints were noticed in a part 
thereof. The reason why it was thought 
important to hold an identification 
parade was that Dhan Bahadur, the 
Chowkidar, claimed to have seen the 
appellant entering the house on the 
particular night. Dhan Bahadur is an 
important. witmess but before consider- 
ing his evidence it is necessary to deal 
with an objection raised to its admis- 
_ sibility by Mr. Rana who has assisted 
us as an amicus curiae. 

18. Dhan Bahadur ‘was exa- 
mined as a prosecution witness before 
the committing Magistrate on March 
10, 1971. During the Sessions trial the 
Public Prosecutor stated before the 
court that Dhan Bahadur could not be 
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traced and therefore the evidence 
which he gave in the committing court 
should be taken on record of the trial 
under Section 33 of the Evidence Act. 
Counsel for the appellant objected to 
this course but the trial court overrul- 
ed the objection and took on record 
the evidence given by Dhan Bahadur 
in the committing court. ' 


19. It is contended by the learn- 
ed counsel for the appellant that the 
evidence given by Dhan Bahadur in 
the committing court is not admissi- 
ble firstly because there is no evidence 
to show that the witness could not be 
found and secondly because the appel- 


` lant had no opportunity to cross-exa- 


mine the witness in the committing 
court. 


24. Section 33 of the Evidence 
Act provides to the extent material 
that evidence given by a witness in a 
judicial proceeding is relevant for the 
purpose of proving in a later stage of 
the same judicial proceeding the truth 
of the facts which it states when the 
witness cannot be found, provided that 
the adverse party in the first proceed- 
ing had the right and opportunity to 
cross examine. i i 


21. As regards the first part 
of the objection that there is no evi- 
dence to show that Dhan Bahadur 
could not be found, on August 23, 1971 
a summons was issued for being ser- 
ved on Dhan Bahadur. A.S.I. Balbir 
Singh (P.W. 31) says that he made a 
search for the witness at R. K. Puram. 
Vasant Vihar, Anand Niketan, Shanti 
Niketan and in the surrounding areas 
but he could not find him. The only 
information which Balbir Singh could 
gather was that Dhan Bahadur had 
left R. K. Puram about three month» 
ago. Balbir Singh then made inquiries 
from one Ram Bahadur, a resident of 
Nepal, but he was unable to furnish 
any information. 


22. The High Court rightly de- 
cided to make one more attempt. 
during the hearing of the appeal, to 
trace Dhan Bahadur. By an order 
dated December 7, 1972 the High 
Court directed that a high police offi- 
cial should be deputed for going to 
Nepal to'persuade: Dhan Bahadur to 
present himself before the High Court 
for giving evidence, if at all he could - 
be traced. The High Court took care 
to issue a summons also for securing 
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the attendance of the witness in case 
there was a reciprocal arrangement be- 


tween India and Nepal for service of. 


processes on witnesses in criminal 
cases. In pursuance of the High 
Court’s order Vishwa Nath, the De- 
puty Superintendent of Police, went to 
Nepal and made inquiries about the 
whereabouts of Dhan Bahadur. Vishwa 
Nath who was examined in the High 
Court says that Dhan Bahadur could 
not be found in the village of Dhanu- 
vas to which he belonged and that his 
brother Padam Bahadur told that 
Dhan Bahadur’s whereabouts were nct 
known. Thereafter an Inspector of 
Police Ram Lubhaya who also was 
. examined by the High Court as a court 
witness made further inquiries to trace 
Dhan Bahadur but could not succeed. 
It is clear from these facts that all rea- 
sonable steps were taken to secure the 
presence of Dhan  Bahadur but ne 
could not be found. 


23. Regarding the second limb 
of the argument the record of the com- 
mittimg Magistrate shows that the ap- 
pellant who was represented by a 
counsel declined to cross-examine 
Dhan Bahadur in the committing court 
and stated that he would reserve the 
cross-examination ofthe witness for the 
Sessions court. We seeno substance in 
the appellant's contention that it was 
the committing Magistrate who had 
reserved the cross-examination of the 
witness for the Court of Session and 
that thereby the appellant was depri- 
ved of an opportunity to cross~examine 
the witness. The decision in State of 
Assam v. Ramani Mohan Chanda, AIR 
1953 Assam 176 is distinguishable be- 
cause in that case the High Court 
found after referring to the record 
that the accused was not given an op- 
portunity to cross-examine a witness 
whose evidence before the committing 
court was sought to be brought on the 
record of the Sessions trial. 


24, Counsel is right that as 
stated in Dal Bahadur Singh v. Bijai 
Bahadur Singh, AIR 1930 PC 79, the 
true reading of Section 33 of the Evi- 
dence Act is that the adverse party 
must have had both the right and the 
opportunity of cross-examining. Me" 
opportunity without the right of cross- 
examination cannot bring the case 
within the terms of Section 33. But 
Sections 207 and 207A of the Criminal 
Procedure Code show that the accused 
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has the right to cross-examine the wit- 


-nesses examined by the prosecution in 


the committing court. Section 207 
(a) provides that in every in- 
quiry before a Magistrate where 


the case is. triable exclusively by 
a Court of Session etc. the Magis- 
trate shall in any proceeding institu- 
ted on a police report, follow the pro- 
cedure specified in Section 207A. Sec- 
tion 207A (4) provides that the Magis- 
trate shall take the evidence of such 
persons as may be produced by the 
prosecution as witnesses to the actual 
commission of the offence alleged. 
Sub-section (5) of Section 207A pro- 
vides: “The accused shall be at liberty 
to cross-examine the witnesses exa- 
mined under sub-section (4)— —". Thus 
the appellant had the night to cross- 
examine Dhan Bahadur but his coun- 
sel, as is usually done, preferred not 
to cross-examine the witness at that 
stage and reserved the cross-examina- 
tion for the Sessions Court. 


25. Dhan Bahadur has stated 
in his evidence that while he was 
on his beat he saw the appellant com- 
ing from the Moti Bagh side at about 
mid-night, that the appellant knocked 
at the door of his house whereupon a 
light was switched on inside the house 
and thé appellant’s brother opened the 
door. The appellant then entered the 
house and the lights were switched off 
about 15 minutes thereafter. At about 
2 a.m. Dhan Bahadur heard the sound 
of groaning. Mr. Rana challenged the 
truthfulness of Dhan Bahadur but that 
argument leaves us unimpressed. The 
Sessions Court and the High Court 
have considered Dhan Bahadur's evi- 
dence with care and we see no reason 
to take a different view of that. evi- 
dence.: There is one unfailing guaran- 
tee of the truthfulness of Dhan Baha- 
dur. The daily diary of the R. K. 
Puram police station shows that on 
the night between the 28th and 29th 
May Dhan Bahadur had lodged a re- 
port stating that on the previous night 
he had seen the appellant coming firom 
the Moti Bagh side at about mid-night, 
that the appellant knocked at the door 
of his house, that the younger brother 
switched on the light and opened the 
door and thereupon the appellant en- 
tered the house. Dhan  Bahadur has 
also stated in that report that at about 
2 a.m. he had heard some shrieks. The 
importance of this report consists in 
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murder was  discovéred': “and ` before 
even anyone had suspected 
appellant had a hand' in -the crime. 
The appellant was a police officer and 
a Chowkidar like Dhan Bahadur would 
have no reason to invent such an im- 
portant detail especially when no one 
had any clue to the murder. The-'evi- 
dence of Dhan Bahadur establishes the 
presence of the appellant in the house 
at the time of Satish Chander's mur- 
der. Apart from the two brothers no 
one else was in the house and the 
mysterious disappearance of the ap- 
pellant after the murder shows that it 
is he who committed the murder. 


26. Accordingly we dismiss the 
appeal and confirm the order of con- 
viction and the sentence of death. 


Appeal dismissed. 
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Index Note:—(A) T. P. Act (1882) 
Ss. 122, 123 — Gift of Shares — Gift 
deed, registered, and share certificates 
delivered to donee — Blank transfer 
forms signed by donor given to donee 
— Gift held was not incomplete for 
failure to comply with formalities 
prescribed by Companies Act for 
“transfer” of Shares — No question of 
competing equities held arose. . (1973) 
14 Guj LR 363, Reversed. AIR 1921 


Cal 148, Overruled. (X-Ref: Compa- 
nies Act (1913), S. 34). 
Brief Note: —- (A) The registered 


gift-deed was signed by the donor and 
the donee, and was attested by wit- 
nesses. In it, the donor gave particu- 
lars of the shares meant to be gifted 
and undertook to get the name of the 
donee put on to the registers of the 
companies concerned. The donor deli- 
vered the registered pift deed together 
with the share certificates to the do- 
nee. Subsequently the donor also han- 
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the fact that it Was. made ‘before the. 


that the - 
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ded over blank transfer forms duly 
signed to the donee. 


Held, that the donation of the 
right to get share certificates made out 
in the name of the donee became ir- 
revocable by registration as well as 
by delivery. The donation of such a 
right, as a form of property, was com- 
plete and nothing was left to be done 
so far as the vesting of such a right 
in the donee is concerned. The actual 
transfers in the registers of the com- 
panies concerned were to constitute 
mere enforcements of this right. The 
mere fact that such transfers had to 
be recorded in accordance with the 
co:npany law did not detract from the 
completeness of what was donated. 

(Para 10) 


The requirements of both Sec- 
tion 122 and Section 123 were com- 
pletely met so as to vest the right in 
the donee to obtain the share certifi- 
cates in accordance with the provi- 
sions of the Company Law. 

(Para 12) 

A transfer of "property" rights in 
shares, recognised by the T. P. Act, may 
be antecedent to the actual vesting of all. 
or the full rights of  owmership of 
shares and exercise of the rights of 
shareholders in accordance with the 
provisions of the Company Law. 

(Para 12) 


Section 34 of the Companies Act 
pre-supposes that a transfer has al- 
ready taken place. The manner of 
transfer of shares, for the purposes of 
Company law, has to be provided, as 
indicated by Section 28, by the articles 
of the Company, and, in the absence 
of such specifie provisions on the sub- 
ject, regulations contained in ‘Table 
‘A’ of the Ist Schedule of the LH 
nies Act apply. There is no 
regulation 18 or anywhere else in 
Company law to indicate that, without 
strict compliance with some  rigidly 
prescribed form, the transaction must 
fail to achieve its purpose. The sub- 
servience of substance of a transaction 
to some rigidly prescribed form re- 
quired to be meticulously observed 
savours of archaic and outmoded juris- 
prudence. (Paras 13, 15) 


There was no question here of 
competing equities because the donee 
was shown to have obtained a com- 
plete legal right to obtain shares under 
the gift deed and an implied authority 
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to take steps to get his name register- 
ed. This right could only be defeated 
by showing some obstacle which pre- 


vented it from arising or which could: 


defeat its exercise No such obstacle 
having been shown to exist, the rights 
of the donee would prevail as against 
any legal rights which could have ac- 
crued to others if the donee had not 
already acquired the legal right which, 
had become vested in him. (1973) 14 
Guj LR 363, Reversed; AIR 1921 Cal 
148 Overruled. Case law discussed. 
(Para 26) 
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The Judgment of the Court was 


delivered by 


Ex BEG, J.— This appeal, after cer- 
tification by the Gujarat High Court 
of fitness of the case for it, arises in 
the following circumstances. 


Uttamram  Mayaram  Thakar, a 
flourishing lawyer, made a will on 
10-6-1945, and died childless on 20-6- 
1946. His widow, Bai Ruxmani, ob- 
tained, under the will, inter alia, cer- 
tain shares the right and title to 
which are disputed before us. On 6-3- 
1948, Bai Ruxmani executed a regis- 
tered gift deed purporting tq donate 
the disputed shares in various limited 
companies, of which details were given 
in the gift deed, to her brother, Vasu- 
dev Ramchandra Shelat, the appellant 
before us (hereinafter referred to as 
‘Shelat’), On 18-4-1948, Bai Ruxmani 
also expired. But, before she died, she . 
had signed several blank transfer 
forms, apparently intended to be fill- 
ed in by the donee so as to enable him 
to obtain. the transfer of the donated 
shares in the registers of the various 
companies and share certificates in 
is own name. She had put her signa- 
tures in the correct places showing 
that she meant to sign as the trans- 
feror of the shares. The shares could 
not, however, be transferred im the 
registers of the various companies, in 
accordance with the relevant  provi- 
sions of Company law, before the 
lady’s death. Therefore, the respondent 
before us, Pranlal Jayanand Thakar, a 
nephew of the late Uttamram Maya- 
ram Thakar, disputed the claim of the 
appellant Vasudev Ramchandra Shelat 

to these shares in an administration 
BUS which cema uo before a learned | 
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Judge of the Gujarat High Court in 
second appeal together with other 
matters. The learned Single Judge held 
that Shelat was entitled to the shares 
covered by the registered gift deed to 
which the blank transfer forms could 
be related but not to others said to 
have been orally gifted with which we 
are not concerned here. The learned 
Judge having granted leave to file a 
Letters Patent Appeal, a -Division 
Bench of the Gujarat High Court, 
which considered the rival claims, re- 
versed the decision of the learned 
Single Judge even with regard to the 
shares covered by the registered gift 
deed on the ground that the gift was 


‘incomplete for failure to comply with 


the formalities prescribed by the Com- 
panies Act for "transfer" of shares. It 
held that there was no equity in 
favour of Shelat so that he may claim 
a right to complete what was left in- 
complete by the donor in her lifetime 
even though there could be no doubt 
that Bai Ruxmani had intended to do- 
nate the ,shares to Shelat. 


2. We think Mr. . S. T.. Desai, 
learned Counsel for the appelant D She- 
lat, rightly pointed out that every 
material finding on questions of fact, 
given in favour of the appellant, was 
upheld by the Division Bench. After 
indicating the terms of the gift. deed, 
ihe Division Bench held: 

“Thus, it is undoubtedly inde that 
the deed of gift discloses a clear end 
unequivocal intention on the part of 
Bai Ruxmani that Vasudev should be- 
come the owner of these shares and he 
should for all future time enjoy the 
fruits thereof. Itisa well-settled .posi- 
tion in law that unless the gift is com- 
pleted as required by law, mere in- 
tention to make a gift cannot pass. any 


‘title to the donee and does not make 


the donee the owner of the property 
gifted by the donor. The registered 


. gift deed itself cannot create any tra- 


ws 


nsfer and so it was not competent to 
the donor to divest the title in 
her merely by the execution of the 
gift deed. She was required to execute 
the regular transfer deeds or instru- 
ments of transfer in favour of Vasu- 
dev Shelat and hand them over to the 
donee, Vasudev Shelat, together with 
ihe share-certificates." 


It went on to say:— 
"The circumstances asthey clearly 


emerge and the facts as found by the 
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Courts below, go to show that the 
deed of gift was executed on March 6. 
1948, and, at the same time, the rele- 
vant share-certificates were handed 
over by the donor to the donee; and, 
sometime between March 6, 1948. 
when the gift deed was executed, and 
April 18, 1948, when Bai Ruxmani 
died, blank transfer forms signed by 
Bai Ruxmani were handed over by 
Bai Ruxmani to Vasudev Shelat, the 
donee", 

3. The appellant's submissions. 
on facts found, may be summarised as 
follows: 


1) As between the donor and the 
donee the transfer was complete with 
the registration of the gift deed; and, 
as there. was a registered document, 
even delivery of share certificates to 
the donee was not necessary in view 
y Section 122 Transfer of Property 

ct. 


2) Assuming, without conceding. 
that the donor had to do something 
more than to execute a registered 


document, this too was done when the 
share certificates and the signed "blank 
transfer" forms were handed over to 
the donee by the donor. It did not 
matter if the name of the donee and 
other particulars are wanting in these 
blank forms. All necessary particulars 
of shares involved were expressly 
mentioned in the gift deed which spe- 
cifies and identifies each individual 
share meant to be donated. The gift 
deed and the signed blank forms had 
to be read together. The donor had 
done all that reasonably lay within 
her power to complete the donation. 

3) The conduct of the donor, in 
handing over the share certificates to 
the donee and the blank transfer 
forms, read in the context of the ex- 
of the 
donor in the gift deed, raised the pre- 
sumption of an implied authority to 
fill in the details and to submit to the 
companies concerned the forms given 
by the donor to Shelat before her death. 


4) There was no evidence  what- 
soever in the case to repel the irre- 
sistible inference of an implied au- 
thority given to the donee to fill in 
and submit the transfer forms so as 
to obtain the necessary entries in the 
registers of the various companies con- 
cerned. 

5) The Division Bench had, after 
giving all the necessary findings of 
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fact in favour of the appellant, mis- 
directed itself by resorting to the 
doctrine that there is no equity to 
complete an incomplete transaction, as 
there is when a bona fide purchaser 
for value comes before the Court. 
There was no question of any equity 
involved here. The simple question 
was one of fact: Did the inference of 
an implied authority of the donee to 
fill in the forms and take other steps 
necessary to get his name entered in 
the registers of shareholders arise or 
not? Instead of considering and decid- 
ing whether such an inference arose, 
the Division Bench had failed to de- 
cide the real issue on the erroneous 
view that equity debars it from infer- 
ring an implied authority because the 
donee, unlike a bona fide purchaser 
for value, had paid nothing for the 
rights he could get from the donor. 


4. All that could be urged on 


behalf of the respondent may be surn-. 


med up as follows: 

1) The facts found make out, at 
best, an intention of Bai Ruxmani to 
donate but not the completion of a 
donation required by law for divesting 
the donor of interest in the property 
under consideration which consisted of 
shares, 

2) Although shares are ‘goods’ as 
defined by the Sale of Goods Act, yet, 
they are ‘goods’ of a special kind. 
Their transfer is not completed mere- 
ly by the execution of a registered 
document or by delivery, but the cor- 
rect mode of transfer is determined by 
the character of these “goods”. Sec- 
tion 123 of the Transfer of Property 
Act lays down only a general mode of 
transfer by gift for goods in general 
but not for the transfer by gift of 
shares which are a special type of 
‘goods’ capable of transfer only in ac- 
cordance with a special mode prescrib- 
ed by the Companies Act of 1913, 
which was applicable at the relevant 
time. In other words, an adoption of 
the prescribed form of transfer is of 
the essesnce of a transfer for all pur- 
poses and not merely as between the 
shareholder and the company concern- 
ed. 

3) Sections 122 & 123 of the Tra- 
nsfer of Property Act had to be read 
harmoniously with Sections 28 and 34 
of the Companies Act, 1913. 

4) Since material portions of the 
transfer form given in regulation 19 
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of Table A of the First Schedule of 
the Companies Act of 1913 were 
never filed in, the doctrine of "sub- 
stantial compliance" with the requir- 
ed form could not come to the aid of 
the appellant. 

5) The gift deed itself does not 
empower the donee to take any of 
those steps which remained to be 
taken to complete the ‘transfer’ so 
that the doctrine of implied authority 
would be excluded by the express 
terms of the gift deed which not only 
do not confer any sudh authority upon 
the donee but indicated that the donor 
was to take the necessary steps her- 
self. 

6) Inasmuch as aeceptance of the 
gift "during the lifetime of the donor" 
is a condition precedent to the validity 
of the gift as a.transaction, and the 
appellant Shelat did not apply for the 
transfer of shares, so as to indieate his 
acceptance of the gift before the donor 
died, the purported donation was fru- 
strated by reason of Section 122 of the 
Transfer of Property Act. 


7) Even if we were to assume that 
the facts proved disclosed that the ap- 
pellant donee was armed with am im- 
plied authority to obtain a transfer, 
yet, that authority not having been 
acted upon duing the lifetmie of the 
donor, lapsed with the donor’s death. 
The result was that the donation, even 
if intended, was imperfect or infruc- 
tuous in the eye of law and could not 
be perfected or completed. Equity does 
not aid a merely purported donee who 
has given no consideration to obtain 
any right. In other words, equitable 
considerations would not be irrelevant 
in deciding the question before us. 


8) Even apart from equity, under 
the law of agency, found in Sec. 201 
of our Contract Act, the  principal's 
death terminates the agency, so that 
the doctrine of implied authority does 
not help the appellant. 

9) Section 202 of the Contract Act 
could not apply to a case where the 
subject-matter of the alleged agency 
is the taking of steps to complete a 
transfer and not the rights which 
could only accrue after the necessary 
steps are taken. Hence, the appellant 
donee could not be said to have an in- 
terest in the “subject-matter of the 
agency” which is distinct from rights 
which could have arisen if the object ` 
of the agency had been fulfilled 
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10) Section 202 of the Contract 
Act could apply to a case where an 
agent has an actual or existing in- 
terest in the subject-matter of the 
agency. Even if the subject-matter of 
the agency could be said to be “pro- 
perty", consisting of shares, there 
could be no question of applying Sec- 
tion 202 of the Contract Act before an 
"interest" in the shares arose. Such “in- 
terest" could only arise after a com- 
pleted transfer. 


11) Section 202 of the Contract 
Act contemplated cases of  ter- 
mination of agency in ways other 
than death. It meant that, so long as 
a Principal is alive, he could not ter- 
minate an agency so' as to injure the 
interests of the agent in "the subject- 
matter of the agency". But, in the case 
of the deáth of the principal, the re- 
lationship terminated ipso facto or au- 
tomatically by death. 


12) A resort to the very concept 
of agency in this case pre-supposes 
that some interest of the principal or 
the donor in the property.said to be 
donated continued, or, in other words, 
the assumption behind it was that the 
donation of shares was not complete 
in the eye of law. Its completion was 
not possible after the death of the 
donor. 


5. We think that questions to 
be really decided in the case. before 
us have tended to become  needlessly 
clouded by references to statutory 
„provisions and to doctrines or concepts 
which really operate in separate and 
distinct fields of their own. It is true 
that the relevant provisions of the 
Transfer of Property Act and the 
Companies Act must be interpreted 
harmoniously. But, this certainly does 
not mean that a provision of one Act 
could be nullified by any provision 
of the other Act. It means that the 
provisions of the two Acts should be 
read consistently with each other so 
far as it is reasonably possible to do 
so. We think that this end can be best 
‘achieved here by examining the 
objects andthe subject-matter of each 
enactment and by viewing each rele- 
vant provision as a limb of an inte- 
: grated whole meant to serve the un- 
derlying purposes. In this way, their 
séparable spheres of operation will be 
clarified so as to avoid possibilities of 
conflict’ between them or any un- 
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necessary overflow of what really 
appertains to.one field into another. 


6. No doubt the Transfer of 
Property Act is not exhaustive. It does 
not deal with every kind of transfer of 
property which the law permits. Nor 
does it prescribe the mode for every 
legally recognised transfer. Neverthe- 
less, it is an enactment meant for de- 
fining certain basie types of transfer 
and itlays down the requirements both 
of substance and of form for their legal 
recognition and effectiveness. Section 
9 of this Act gives a wide connotation 
to “transfer of property". All. that it 
requires is that the transferor must 
be living at the time of the transfer 
recognised by the Act. Section 6 of the 
Act lays down that "property of any 
kind may be transferred" subject to 
certain exceptions. Shares in a com- 
pany are certainly a form of property. | 
Section 28 of the Companies Act, 1913, 
says that they “shall be movable pro- 
perty, transferable in the manner pro- 
vided by the articles of the company”. 
Both sides accept as correct the view 


of the Division Bench of the High 
Court that the shares are “goods” 
within the meaning of the Sale of 


Goods Act. The point which, however, 
deserves to be noted here is that the 
wide definition of "property" in Sec- 
tion 6 of the Transfer of Property Act 
includes not merely shares as trans- 
ferable, movable property, but would 
cover, as a separable form of property, 
a right to obtain shares which may be 
antecedent to the accrual of rights of 
a shareholder upon the grant of a: 
share certificate in accordance with 
the articles of association of a com- 
pany. 

T. In M. P. Barucha v. Sara- 
bhai & Co. 53 Ind App 92 at pp. 97-98 

(AIR 1926 PC 38), which was a case 
of handing over share certificates to- 
gether with blank signed transfer 
forms, the Privy Council said (at 
pp. 97-98): 


“But, further, there seems to their 
Lordships a good deal of confusion 
arising from the prominence given to 
the fact that the full property in.shares 
in a company is only in tlie registered 
holder. That is quite true. It is true 
that what Barucha had was not the 
perfect right of property, which he 


.would have had if he. had been the 


registered holder of the shares which 


— 
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he was selling. The company is entitl- 
ed to deal with the share-holder who 
is on the register, and only a person 
who is on the register is in the full 
sense of the word owner of the share. 
But the title to get on the register 
consists in the possession of a certifi- 
cate, together with a transfer signed 
by the registered holder. This is what 
Barucha had. He had the certificates 
and blank transfers, signed by the re- 
gistered holders. It would be an up- 


| set of all Stock Exchange transactions 


if it were suggested that a broker who 
sold shares by general description did 
not implement his bargain by supply- 
ing the buyer with certificates and 
blank transfers, signed by the  regis- 
tered holders of the shares described. 
Barucha sold what he had got. He 
could sell no more. He sold what in 
England would have been choses in 
action, and he delivered choses in ac- 
tion. But in India, by the terms of the 
Indian Contract Act, these choses in 
action are goods. By the definition of 
goods as every kind of movable pro- 
perty it is clear that not only register- 
ed shares, but also this class of choses 
in action, are goods. Hence equitable 
considerations not applicable to goods 
do not apply to shares in India". 


8. Thus, we find that, in Ba- 
rucha’s case, 53 Ind App 92 = (AIR 
1926 PC 38) (supra), a distinction was 
made between “the title to get on the 
register", and “the full property in 
the shares in a Co”. The first was held 
to have been acquired by mere deli- 
very, with the required intention, of 
the share certificate and a blank form 
signed by the transferor. The second 
is only obtained when the transferee, in 
exercise of his right to become a share- 
holder, gets his name on the register in 
place of the transferor. This antece- 
dent right in the person to whom 
the share certificate is given with a 
signed blank tramsfer form under a 
transaction meant to confer a right or 
title upon. him to become a share hol- 
der, is enforceable so long as no ob- 
stacle to it is shown to exist in any 
of the articles of association of a com- 
pany or a person with a superior right 
or title, legal or equitable, does not 
appear tobethere. We thinkthat S. 6 
of the Transfer of Property Act justifies 
such a splitting up of rights constitut- 
ing “property” in shares just as it is 
well recognised that rights of owner- 
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ship of a property may be split up in- 
to a right to the “corpus” and another 
to the “usufruct” of the property and 
then separately dealt with. 


9. Section 122 of the Transfer 
of Property Act defines a "gift". Its 
substantial requirements are: (1) the 
donor must transfer "iproperty", which 
isthe subject-matter ofthe gift, volun- 
tarily and without consideration; (2) 
and, the donee must accept it during 
the lifetime of the donor or while the 
donor's competence to give exists. Sec- 
tion 123 of the Transfer of Property 
Act prescribes the mode of transfer by 
gift. It lays down that “the transfer 
may ‘be effected either by registered 
instrument signed by the donor and 
attested by at least two witnesses or by 
delivery". No special mode of delivery 
is specified. On the other hand, it is 
indicated that the delivery "may be 
made in such a way as the goods sold 
are delivered". 


10. In the case before us, the 
registered document was signed by 
the donor as "the giver" as well as by 
the donee, as "the accepter" of the 
gift and it is attested by six witnesses. 
In it, the donor specified and gave 
particulars of the shares meant to be 
gifted and undertook to get the name 
of the donee put on to the registers of 
the companies concerned. The donor 
even said that she was, thenceforth, a 
trustee for the benefit of the donee 
with regard to the income she may ge: 
due to the fact that her name was still 
entered in the registers of the’ compa- 
nies concerned as a shareholder. The 
donor delivered the registered gift 
deed together with the share certifi- 
cates to the donee. We think that, on 
these facts, the donation of the right 
to get share certificates made out in 
the name of the donee became  irre- 



















tute mere enforcements of this right. 
They were necessary to enable 
donee to exercise the rights of the 
shareholder. The mere fact that such 
transfers had to be recorded in ac- 
cordance with the company law did 
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Jorit detract from the completeness of 
what was donated. 

11. We think the learned Coun- 
sel for the appellant rightly contended 
that, even in the absence of registra- 
tion of the gift deed, the delivery of 
the documents mentioned above to the 
donee, with the clear intention to do- 
nate, would be enough to confer upon 
the donee a complete and irrevocable 
right, of the kind indicated above, in 
what is movable property. He relied 
upon, Kalyanasundaram Pillai v. 
Karuppa Mooppanar, 54 Ind App 89 
—(AIR 1927 PC 42): Venkatsubba Shri- 
nivas Hedge v. Subba: Rama, ILR 52 
Bom 313 = (AIR 1928 PC 86) Firm 
Sawan Mal Gopi Chand v. Shiv Cha- 
ran, AIR 1924 Lah 173. 

. 12. The requirements of form 
or mode of transfer are really intend- 
ed to ensure that the substantial re- 
quirements of the transfer have been 
satisfied. They subserve an object. In 
the case before us, the requirements 
of both Section 122 and Section 123 of 
the Transfer of Property Act were 
completely met so as to vest the right 
in the donee to obtain the share cer- 
tificates in accordance with the provi- 
sions of the Company law. We think 
that such arightis in itself “property” 
and separable from the technical legal 
ownership of the shares. The subse- 
quent or “full rights of ownership” of 
shares would follow as a matter of 
course by compliance with the provi- 
sions of Company law. In other words, 
a transfer of "property" rights in 
shares, recogmised by the Transfer of 
Property Act, may be antecedent to 
the actual vesting of all or the full 
rights of ownership of shares and 
exercise of the rights of shareholders 
in accordance with the provisions of 
the Company law. ’ 

13. The Companies Act of 1913 
was meant “to consolidate and amend 
the law relating to trading companies 

: and other associations". It is concern- 
ed with the acts and s re- 
lating to the formation, running and 
extinction of companies, with rights, 
duties, and liabilities of those who are 
either members or officers of such 

. companies, and of those who deal with 
companies in other capacities. Its sub- 
ject-matter is not transfer of property 
in general. It.deals with transfers of 
shares only because they give certain 
rights to the legally recognised share- 
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holders and imposes some obligations 
upon them with regard to the com- 
panies in which they hold shares. A 
share certificate not merely entitles the 
shareholder wise name is found on 
it to interest ‘on the share held but 
also to participate in certain proceed- 
ings relating to the company concern- 
ed. It is for this punpose that Sec. 34 
of the Companies Act 1913 enables the 
making of "an application for the re- 
Bistration of the transfer of shares in 
a COs cess either by the transferor or 
the transferee.” A share certificate is 
a prima facie evidence, under Sec. 29 
of the Act, of the title to a share. Sec- 
tion 34 of the Act does not really pres- 
cribe the mode of transfer but lays 
down the provisions for “registration” 
of a transfer. In other words, it pre- 
supposes that a transfer has already 
taken place. The manner of transfer 
of shares, for the purposes of Com- 
pany law, has to be provided, as indi- 
cated by Section 28, by the articles of 
the Company, and, in the absence of 
such specific provisions on the subject 
regulations contained in Table ‘A’ of 
the Ist Schedule of the Companies Act 
apply. 

14. Table 'A' of the 1st Sche- 
dule to the Companies Act of 191: 


. gives regulation 19 as follows: 


"19. Shares in the company shall 
be transferred in the following form, 
or in any usual or common form which 
the directors shall approve: _ 

I, A.B. of , in consideration of 
the sum of rupees————Q4paid to me by 
C.D. of————(hereimafter called "the 
said transferee"), do hereby transfer 
to the said transferee the share 





(or 


shares) numbered in the’ undertaking 


called the—————Company, Limited, to 
hold unto the said tnansferee, his 
executors, administrators and assigns, 
subject to the several conditions on 
which I held the same at the time of 
the execution thereof, and I, (the said : 
transferee) do hereby agree to take the 
said share (or shares) subject to the . 
conditions aforesaid. As witness our 
hands th y of 
Witness to the signatures of, etc." 
Apparently, the form given here is. 
only for sales. 
In the case of a gift the more general. 
provisions of regulation 18 would ep- 
ply. This regulation says: 

"The instrument of transfer of: 
any share in the company shall be 
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.executed both by the transferor and 
transferee, and the transferor shall be 
deemed to remain holder of the share 
until the name of the tramsferee is en- 
tered in the register of members in 
respect thereof". 


15. We find from the gift deed 
that both the donor and the donee 
have signed the document, under two 
headings respectively: “giver of the 
gift” and "accepter of the gift". Hence, 
we think that the broadly indicated 
requirements of regulation 18 were 
also complied with by the contents of 
the gift deed. It is immaterial that the 
gift deed deals with a number of items 
So long as the requirements of regula- 
tion 18 are fulfilled. After all, the ob- 
servance of a form, whether found in 
the Transfer of Property Act or in the 
Companies Act, is meant to serve the 
needs of the substance of the transac- 
tion which were undoubtedly shown 
to have been completely fulfilled here. 
There is nothing in regulation 18 or 
anywhere else in our Company law to 


indicate that, without strict  compli- 
ance with some  rigidly prescribed 
form, the transaction must fail to 


achieve its purpose. The subservience 
of substance of a transaction to some 
rigidly prescribed form required to 
be meticulously observed  savours of 
archaic and outmoded jurisprudence. 


i 16. puckley on the Companies 

Acts (XIII-Edn. p. 813) was cited be- 
fore us for the proposition that "non- 
registration of a transfer of shares 
made by a donor does not render the 
gift imperfect". Considerable argument 
was advanced by both sides on the 
correct interpretation of the leading 
English ease mentioned there: Re Rose, 
Midland Bank Executor & Trustee Co. 
Ltd. v. Rose, 1949 Ch 78 where Jen- 
kins J., after an exhaustive discussion 
of the English case law on the subject, 
held that, when a testator had done 
everything that lay in his power to 
divest himself of his rights in prefer- 
ence shares “completion of the legal 
title by registration could only be the 
act of a third party which did not 
affect the efficacy of the gift of shares 
inter vivos". The Court of Appeal up- 
held this decision in: In Re Rose, Rose 
v. Inland Revenue Commrs. (1952) 1 
Ch 499. It held that "the deceased 
was in the position of a trustee of the 
legal title in the shares for the trans- 
ferees", pending the entry of.the names 
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of the donees in a company’s register 
and the issue of share certificates to 
them. In the case before us, we find 
that Bai Ruxmani had actually stated 
in the gift-deed that her position, vis- 
a-vis the donee, who had accepted the 
gift, was that of a trustee for the bene- 
fits received by her from the gifted 
shares until the completion of the legal 
formalities so that appropriate entries 
are made in the registers of companies 
concerned and fresh share certificates 
are issued to the donee. We, therefore, 
tini that this case helps the appel- 
ant. 


17. In M/s. Howrah Trading 
Co. Ltd. v. Commr. of Income-tax, Cal- 
cutta, 1959 Supp (2) SCR 448 at p. 453 
= (AIR 1959 SC 775) considering a 
case of blank transfers, Hidayatullah 
J., speaking for this Court, said (at 
p. 453): 


"In such blank transfers, the name 

of the transferor is entered, and the 
transfer deed signed by the transferee, 
who, if he so chooses, completes the 
transfer by entering his name and 
then, applying to the company to re- 
gister his name in place of the previ- 
ous holder of the share. The company 
recognises no person except one whose 
name is on the register af members, 
upon whom alone calls for unpaid 
capital can be made and to whom only 
the dividend declared by the company 
is legally payable. Of course, between 
the transferor ánd the transferee, cer- 
tain equities arise even on the execu- 
tion and handing over of 'a blank tra- 
nsfer' and among these equities is the 
right of the transferee to claim the 
dividend declared and paid to the trans- 
feror who is treated as a trustee on 
behalf of the transferee. These equities, 
however, do not touch the company, 
and no claim by the transferee whose 
name is not in the register of mem- 
bers can be made against the com- 
pany, if the transferor retains the 
money in his own hands and fails to 
pay it to him". 
This case also, makes a distinction be- 
tween an antecedent right and title of 
the transferee under a blank transfer — 
and the fully blossomed rights and 
title of such a transferee after the due 
registration of a transfer. 


18. Another cease cited before 
us was: R. Subba Naidu v. Commr. of 
Gift Tax, Madras, (1969) 73 ITR 794 
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: (Mad) where a distinction was made 
between a transfer 'of the antecedent 
right to the shares which operated 
with. full force between a donor and 
the donee, “notwithstanding that, vis- 
a-vis the company, the donor continu- 
edi to be holder of the shares in the 
- absence of transfer of shares”. In other 
' words, the fields of operation of the 
provisions of Sections 122 end 123 of 
the Transfer of Property Act and the 
provisions of the Companies Act 1913 
were different. Each had different ob- 


jects and legal consequences. The Com-- 


panies Act did not prevent the com- 
pletion of a gift of the right to obtain 
the shares which could, in common 
parlance or loosely speaking, be spo- 
ken of as a gift of shares themselves 
even before the gift is acted upon so 
that the donee obtains share  certifi- 
cates in his own name. The Transfer 
of Property Act could not enable the 
donee to exercise the rights of a share- 
holder, vis-a-vis the company, until a 
transfer of shares is made in accord- 
ance with the Company law. 

19. Other cases cited on be- 
half of the appellant, which we will 
only mention without discussion, were: 
1. Colonial Bank v. Hepworth, (1887) 


36 Ch D 36; 2. In Re. Tahiti Cotton 


Company ex parte Sargent, (1873) 17 
Eq 273 at p.279; 3. In re. Letheby & 
Christopher, Limited 1904 (1) Ch D 
815; 4 In the matter of Ben- 
gal Silk Mills Co. Ltd. AIR 1942 
Cal 461 at p. 464; 5. The Bank of Hin- 
dustan Ltd. v. Kowtha Suryanarayana 
Rao, ILR (1957) Mad 1058 at p. 1072 
- (AIR 1957 Mad 702); 6. Arjun Pra- 
sad v. Central Bank of India Ltd. AIR 
.1956 Pet 32; 7. Benode Kishore Go- 
swami v. Asutosh Mukhopadhya; (1912) 
16 Cal WN 666; 8 Amarendra 
Krishna Dutt v. Monimunjary Debi, 
ILR 48 Cal 986 = (AIR 1921 Cal 148). 

20. Learned Counsel for the 
respondent cited the following passage 
from the Palmer’s Company Law (21st 
edition — 1968, p. 334): 

“A transfer is incomplete until 
registered. Pending registration, the 
transferee has only an equitable right 
to the shares transferred to him. He 
does not become the legal owmer un- 
til his name is entered on the register 
in respect of these shares". 

This statement of the law in England 
iscorrect. The transferee, under a gift 
Of shares, cannot function as a share- 
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“holder recognised by company law. un- 
til. his name is formally brought upon 
the register of a company and he ob- 
tains a share certificate as already in- 
dicated above. Indeed, there may be 
restrictions on transfers of shares 
either by gift or by sale in the arti-. 
cles of association. Thus, we find in 
Palmer’s Company Law (at p. 336): 


“There is nothing to limit the 
restrictions which a company’s articles 
may place on the right of  trensfer. 
The articles may give the directors 
power to refuse to register a transfer 
in any specified cases, for instance 
where calls are in arrear, or where 
the company has a lien on the shares 
— and some such provisions are 
usually inserted. Thus article 24 pro- 
vides that the directors may decline to 
register any transfer of a share (not 
being a fully paid share) to a person 
of whom they do not approve, and 
may also decline to register any trans- 
fer of shares on which the company 
has a lien. But the articles in many 
cases go far beyond this. They may 
prohibit, for example, the trànsfer of 
a' share to any person who is not a 
memiber of a specified class, or  pro- 
vide, as they often do in private com- 
panies, that before transferring to an 
outsider the intending transferor must 
first offer the shares to the other 
members, and give them a right of 
pre-emption. Such provisions, though 
permanent, do not contravene the rule 
against perpetuities". 


In the type of 'cases contemplated 
above, where there are special restric- 
tions on the transfer of shares imposed 
by the articles of association, the dif- 
ficulty or defect is inherent in the 
character of such shares. In such cases, 
the donee or purchaser. cannot get 
more than what the transferor posses- 
ses. Therefore, in such cases, it is 
possible to hold that even the right 
and title to obtain shares, which we 
have viewed as separable from the 
legal right and title to function as a 
shareholder, is incomplete because of 
a defect in the nature of shares held 
due to some special restrictions on 
their transferability under the articles 
of association of the company concer- 
ned. But, such is'not shown to be the 
case at all with any of the shares 
which formed the subject-matter of 
the gift in favour of Shelat. Hence, in 
our Opinion, cases which deal wigh 
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the respondent because at least a gift 
of the right to obtain the transfer of 
shares in the books of the companies 
concerned was shown to be complete 
on the terms of the gift deed of Bai 
Ruxmani coupled with the handing 
over of the share certificates and the 
subsequent signing of the blank trans- 
fer forms. It was not a case of a bare 
expression of an intention to donate. 
The donor had done everything which 
she could reasonably be expected to 
do to divest herself of her rights in 
the shares donated. 


21. Ireland v. Hart, (1902) 1 
Ch. 522 at p. 529 relied upon by the 
respondent, was a case in which a 
prior equitable title of a wife, for 
whom the husband was a trustee, took 
precedence over the claim of a subse- 
quent mortgagee. This case was cited 
in Palmer' Company Law as an inst- 
ance of how delay.in registration may 
endanger the claims of a transferee 
when some already existing prior 
equity comes to light. In upholding 
the wife's claim of a prior equitable 
right the Court said (at p. 529): 

"Tt is established by Societe Gene- 
rale de Paris v. Walker, ( (1866) 11 A.C. 
20) Roots v. Williamson, ( (1888) 38 Ch. 
D. 485); and Moore v. North Western 
Bank ((1891) 2 Ch 599) that, where the 
articles are in the form in which they 
are in the present case, a legal title 
is not acquired as agaimst an equitable 
owner before registration, or at all 
events until the date when the person 
seeking to register has a present abso- 
lute and unconditional right to have 
the transfer registered. I am not call- 
ed upon to define the meaning of a 
‘present absolute and unconditional 
right’, but, as it appears to me, J am 
not sure that anything short of regis- 
tration would do except under very 
special circumstances. At all events, 
I am of opinion that in this case, 
prior to the date of the injunction, the 
defendant Hart had not a ‘present 
absolute and unconditional right’ to 
the registration of the transfer of 
these shares, and that the prior equi- 
table right of the plaintiff, Mrs. Ire- 
land, must prevail’. 


Thus, what was disputed there was 
the night to obtain registration of a 
transfer of shares. The husband’s 
power to mortgage was itself circum- 
` scribed by his position as a trustee. 
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22. It was also pointed out in 
Palmer’s Company Law (at p. 334): 


"It has never been clearly  deci- 
ded in what circumstances the ‘pre- 
sent, absolute, unconditional right to 
have the transfer registered’ to which 
Lord Selborne refers arises. It is 
thought that in many instances the 
test is that indicated by Jenkins J. in 
Re. Rose: 


‘I was referred on that-tothe well- 
known ease of Milroy v. Lord and also 
to the recent case of Re. Fry, Chase 
National Executors & Trustees Corpn. 
v. Fry. Those cases, ‘as under- 
stand them, turn on the fact that the 
deceased donor had not done all in 
his power, according to the nature of 
the property given, to vest the legal 
interest in the property in the donee. 
In such circumstances it is, of course, 
well settled that there is no equity to 
complete the imperfect gift. If any act 
remained to be done by the donor to 
complete the gift at the date of the - 
donor’s death the court will not compel 
his personal representatives to do that 
act and the gift remains incomplete 
and fails. 


In Milroy v. Lord the imperfec- 
tion was due to the fact that the wrong 
form of transfer was used for the pur- 
pose of transferring certain bank 
shares. The document was not the ap- 
propriate document to pass any in- 
terest in the property at all. In Re 
Fry the flaw in the transaction, which 
was a transfer or transfers of shares 
in a certain company, was failure to 
obtain the consent of the Treasury 
which in the circumstances surround- 
ing the transfers in question was 
necessary under the Defence (Finance 
Regulations) Act 1939, and, as appears 
from the headnote, what was held was 
that the donor’s executors ought not 
to execute confirmatory transfers. In 
this case, as I understand it, the testa- 
tor had done everything in his power 
to divest himself of the shares in ques- 
tion to Mr. Hook. He had executed a 
transfer. It is not suggested that the 
transfer was not in accordance with 
the company's regulations. He had 
handed that transfer together with the 
certificates to Mr. Hook. There was 
nothing else the testator could do...... 


Therefore it seems to me that the pre- 
sent case is not in pari materia with 


the two cases to which I have been re- 
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ferred. The real position, in my judg- 
ment, is that the question here is one 
. of construction of the will The testa- 
tor says ‘if such preference shares 
have not been transferred to him pre- 
viously to my death’. The position was 
that, so far as the testator was con- 
cerned, they had been so transferred’. " 


23. Respondent's learned Coun- 
sel also relied on Re Fry. Chase Na- 
_ tional Executors & Trustees  Corpn. 
Ltd. v. Fry, (1946) 2 All ER 106, which 
has been referred to by Jenkins J. in 
the passage quoted above. Im that case, 
apart from other distinguishing  fea- 
tures, the flaw in the purported trans- 
fer was that it contravened the De- 
fence (Finance Regulation) Act, 1939, 
which prohibited an acquisition of in- 


terest in the shares without a licence: 


from the Treasury. Hence, the pur- 
ported transfer was really illegal. No 
such illegality is shown to exist in 
the case before us. 


24. Respondent's learned Coun- 
sel cited ILR 48 Cal 986 = (AIR 1921 
Cal 148) (supra), where, after a hus- 
band had executed a document in 
favour of his wife, the parties had done 
nothing to get the transfer registered 
for nearly 2 years during which the 
dividend was received sometimes by 
the wife amd sometimes retained by 
the husband with the permission or 
implied consent of the wife. The Court 
held that the purported gift being an 
intended "transfer" only could not 
operate as.a “declaration of trust”. 
Another ground for the decision was 
that “the disposition of the shares. fail- 
ed as being an ‘imperfect voluntary 
gift". Here, the Calcutta High Court 
purported to follow Milroy v. Lord, 
(1862) 4 DF & J 264 and, Richards v. 
Delbridge, (1874) 18 Eq 11. No such 
facts are present in the case before us. 
Moreover, we seriously doubt the cor- 
rectness of this decision of the Cal- 
cutta High Court. It seems to conflict 
with the law declared in the cases 
cited by the appellant which we ap- 
prove. i : 2 

25. Amother case n En 
by the respondent was: : 
Mad 1058 = (AIR 1957 Mad 702) 
(supra), where the Court refused to 
direct rectification of a register of 


members because the articles of asso- . 


ciation vested an absolute discretion in 


the company to recognise or refuse to | 
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recognise a transfer. The: Company's 
consent to a transfer had been refused 
because the company did not accept 
the correctness of the form of transfer 
deeds. In other words, this was a case 
in which the provisions of articles of 
association stood in the way of recti- 
fication of the register. Such is not 
the case before us. 


26. The result is that we do 
not think thàt the respondent has made 
out a case for defeating the clearly 
expressed intentions of the donor cou- 
pled with the authority with which 
the donee was armed by reason of the 
signed blank transfer forms. We think 
that the implied authority was given 
with regard to a subject-matter in 
which Shelat had.acquired an interest. 
On a correct interpretation of the gift | 
deed and the other facts mentioned 
above, we are of opinion that the right 
to obtain a transfer of shares was 


clearly and completely obtained by 
the donee appellant. There was no 





donee appellant would prevail ` as 
against any legal rights which could 
have accrued to others if the donee 
had not already acquired the legal 
right which, as held by us above, had 


become vested in him. 


21. We, therefore, allow .this 
appeal with costs and set aside the 
judgment and decree of the Division 
Bench of the High Court and restore 
that of the learned Single Judge. 


Appeal allowed: . 
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AIR 1974 SUPREME COURT 1739 
(V 61 C 311) 
D. G. PALEKAR, P. N. BHAGWATI 
AND V. R. KRISHNA IYER, JJ. 

Shri Keshab Chandra Das, Peti- 
tioner v. State of West Bengal and 
others, Respondents. 

Writ Petn. No. 439 of 1972, 
18-2-1974. 

Index Note: — (A) Maintenance of 
Internal Security Act (1971), Ss. 3 (1) 
and (3) and 5 (a) — Detention order— 
Grounds relied on having rational re- 
lation to subjective satisfaction regard- 
ing prejudicial activities — No lack of 
proximity between incidents relied on 


D/- 


and the order made — Nor any infir- 
mity in nature of communication of 
grounds te detenu — No interference 


— Judicial review is not permissible 
on ground of prolonged detention — 
It is a matter for the State to look into 
(X-Ref:— Constitution of India, 
Arts. 22 and 32). AIR 1974 SC 613; 
AIR 1974 SC 679 and AIR 1974 SC 
806, Foll. (Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1974 SC 613 = Writ Petns. Nos. 
41 ete. of 1973, D/- 20-12-1973=1974 
- Cri LJ 486, Fagu Shah v. State of 
West Bengal 3 
AIR 1974 SC 679 = WP Nos. 1679 of 
1973, D/- 1-2-1974 = 1974 Cri LJ 
606, Shaik Hanif v. State of West 
Bengal 4 
AIR 1974 SC 806 = WP No. 1456 of 
1973 D/- 8-2-1974 = 1974 Cri LJ 
690, Bhut Nath v. State of West 
Bengal 4 
The Judgment of the Court was 
delivered by 
KRISHNA IYER, J:— The peti- 
tioner has challenged the validity of 
the order of detention passed on De- 
cember 22, 1971 under S. 3 (1) & (3), 
read with S. 5 (a), of the Maintenance 
of Internal Security Act (Act 26 of 
1971). The grounds on which the Dis- 
trict Magistrate relied were communi- 
cated to the detenu and they relate to 
maintenance of supplies and services 
essential to the community. The three 
instances, all of 1971, relate to remo- 
val of rice from lorries carrying food- 
grains on F.C.L account, in Calcutta. 


2. The petitioner was arrested 
on December 12, 1971, on which date 
grounds of detention were also served 
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on him, as required by the statute. 
The Government was informed which 
approved the detention amd communi- 
cated the factum of the detention to 
the Central Government. The repre- 
sentation of the detenu was received 
on January 14, 1972 and was  consi- 
dered by the Government on January 
21,1972, which rejected the representa- 
tion. The Advisory Board to which the 
representation was forwarded also 
considered it but recommended the 
continuance of the -detention. Finally, 
the State Government confirmed the 
detention on March 16, 1973. 


3. The major ground of attack 
was based on the absence of any de- 
finite time-limit for the duration of 
the detention, since, according to the 
petitioner, “till expiry of Defence of 
India Act, 1971" did not satisfy the 
constitutional condition. However, this 
point does not survive now, having 
been overruled by a decision of this 
Court in Fagu Shah v. State of West 
Bengal, Writ Petns. Nos. 41 etc. of 
1973; judgment delivered on 20-12- 
1973 = (Reported in AIR 1974 SC 613 
= 1974 Cri LJ 486). 


4. We are satisfied that the 
grounds relied on have a national rela- 
tion to the subjective satisfaction re- 
garding the prejudicial activities im- 
puted to the petitioner. We are also 
satisfied that no valid ground has been|_ 
made out on the basis of lack of proxi- 
mity between the incidents relied on 
and the order made. Nor is there any 
infirmity in the nature of the com- 
munication of the grounds to the de- 
tenu, in answer to which he had a 
constitutional right to make a re- 
presentation. While we affirm the de- 
cisions of this Court rendered in Shaik 
Hanif v. State of West Bengal, W. P. 
Nos. 1679 of 1973 etc. Judgment  D/- 
1-2-1974 = (reported in AIR 1974 SC 
679 = 1974 Cri LJ 606) and Bhut 
Nath v. State of West Bengal 
W. P. No. 1456 of 1973 Judgment D/- 
8-2-1974 = (reported in AIR 1974 SC 
806 = 1974 Cri LJ 690) we are satis- 
fied that there is no substance in the 
contention of the counsel, Shri Mahe- 
shwari, appearing as amicus curiae. 
that there has been withholding of any 
material grounds which had  influen- 
ced the authorities. In this view, there 
is no merit in the contentions of the 
petitioner, and while his preventive 
detention and its prolonged continua- 
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tion -is ‘a-matter.for the State to look 
into’ judicial review invalidating the 
detention order is not possible on the 
plea put forward. The writ petition is 
accordingly dismissed. ` 

Petition dismissed. 


« 


AIR 1974 SUPREME COURT 1740 
(V 61 C 312) ar 
(From: Allahabad) =~ 
M. H..BEG AND‘Y. V. CHANDRA- 
CHUD, JJ. 


The State of U. P., Appellant v. 
Hari Prasad and others, Respondents. 

Criminal Appeal No. 215 of 1970, 
D/- 6-12-1973. ; ` 

Index Note: — (A) Penal Code 
(1860), S. 300 — Murder — Apprecia- 
tion of evidence — Occurrence took 
place on dark night — Witnesses claim- 
ing identification of accused in the 
light of lantern — Existence of lan- 
tern doubtful — Accused held entitl- 
ed to benefit of doubt. (X-Ref: — Evi- 
dence — Appreciation of). ` 

Brief Note: — (A) The murder in 
question was .committed on a dark 
night. The allegations of the prosecu- 
tion were that the accused had a mo- 
tive to commit the. murder of the com- 
plainant but mistook the deceased, a 
family priest of the accused, for. the 
complainant and murdered him and 
that the witnesses identified the accus- 
ed in the light of a lantern burning 
near the place of occurrence; 

"Held that the existence of lantern 
was doubtful. If it was there it was 
highly: unlikely that the -accused 
would commit a mistake of such a 


grave nature. Hence the accused were’ 


: entitled to the benefit of doubt. Deci- 
sion of Allahabad High Court, Affirm- 
ed. '(Paras 12, 14; 19) 


. Index Note: — (B) Evidence — 
Appreciation of evidence: — Criminal 
trial — Motive — Relevancy. (X-Ref: 
Evidence Act (1872), Ss. 3.and 8). 

' Brief Note: — (B) It cannot. be 
said that even if the witnesses ‘are 
truthful, the prosecution must fail for 


the reason that the motive of the crime 


is difficult to find. For the matter of 
that, it is never incumbent on the pro- 
secution to prove the motive for the 
crime. And often times, a motive is 
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' burglary, a faint attempt 


A.I. R. 
indicated to heighten the probabili 

that the. offence was contd by i 
person who was impelled by that mo- 
tive. But, if the crime is alleged to 
have been committed for à particuiar 
motive, it is relevant to inquire whe- 
ther the pattern of the crime fits in 
with the alleged motive. (Para 2) 


Index Note: — (C) Constitution of 
India, Art. 136 — Appeal by special 
leave — New plea — Prosecution can- 


. not ask the court to discard the very 


substratum of their case and to con- 
struct a new theory. 


Brief Note: — (C) Where the very 
foundation of the prosecution case was 
that the accused had a motive to com- 
mit the murder of the complainant but 
they mistook the deceased for the com- 
plainant and murdered him, the pro- 
secution cannot ask the Supreme Court 
to examine the evidence apart from 
the question whether the deceased 
was assaulted through mistaken iden- 
tity. It is not open to the prosecution 
to ask the court to discard the very 
substratum of their case and to con- 
struct a new theory founded on a 
hypothesis presented for the first time 
before the Supreme Court (Para 18) 


Judgment of the Court was deli- 
vered by 


CHANDRACHUD, J.:— As crimi- 
nal cases go, this is an interesting case 
in the sense that it offers for solution 
a riddle of many facets. And since 
many answers reasonably come to 
mind, the accused would ampear to be 
entitled to the benefit of that perple- 
xity. The monsoon night of August 
27, 1968, was dark, so dark indeed that 
the Sessions Court which sentenced 
five of the accused to death and the 
remaining five to life imprisonment 
made a finding that “it is an admit- 
ted case that without light-it was not 
possible to identify the assailants”. 
Witnesses usually place torches in the 
hands of dacoits and though the mo- 
tive of the crimé in this case was not 
‘was made: 
by some of the witnesses to show that, 
on occasions, a few of the accused had 
flashed their torches at strategic sta- 
ges. But that part of the case is clear- 
ly unworthy of belief. And: so, the 
main question in this appeal is whe- 
ther a lantern was burning at, the 
scene of offence. a lantern hanging by 
a pole four or five feet high. Witnes- 
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ses claim that they identified. the ac- 
cused in the light of that lantern. 


2. The case is riddled with 
these mysteries: Why did the accused 
murder Vishwanath Panda, their tra- 
ditional family priest with whom they 
were on friendly terms and who, with 
his mother Birja, had come on the 
27th evening to stay with the com- 
plainant Kanahaiya Bux Singh as a 
guest? The answer made by the pro- 
secution is that it is a sorry case of 
mistaken identity; the accused wanted 
to murder the complainant but mis- 
took Vishwanath for him, both being 
of the same colour, size and age. Why 
did the accused assault Birja whose 
husband first and after his death her 
son was their priest? The explanation 
offered is that the accused wanted to 
terrorise her lest she raised an alarm. 
If the common intention of the accus- 
ed was to commit the murder of Ka- 
nahaiya Bux Singh why did they al- 
low him to escape under their very 
noses? They were ten strong. It is 
suggested that on seeing the assault on 
Vishwanath, Kanahaiya Bux Singh es- 
caped into the nearby Chhappar, along 
with his brother Kishan Pal Singh and 
his sister Chandrawali. They covered 
themselves with old clothes lying in 
the Chhappar, but kept an opening 
for the eyes so as to be able to see the 
incident from the beginning to the fall 
of the curtain. Why was the com- 
plainant’s servant Ram Gopal mur- 
dered?. No explanation is forthcoming. 
And if the complainant and his fami- 
ly were the real target, how could the 
complainant’s brother Bhagwan Bux 
Singh, his mother Ram Dulari and her 
sister Raja Munni escape with no 
more than simple, superficial injuries? 
This is not to say that even if the 
witnesses are truthful, the  prosecu- 
tion must fail for the reason that the 
motive of the crime is difficult to find. 
For the matter of that, it is never in- 
cumbent on the prosecution to prove 
the motive for the crime. And often 
times, a motive is indicated to heighten 
the probability that the offence was 
committed by the person who was 
impelled by that motive. But, if the 
crime is alleged to have been cam- 
mitted for a particular motive, it is 
relevant to inquire whether the pat- 
tern of the crime fits in with the al- 
leged motive. If the motive, here, was 
directed against Kanahaiya Bux Singh 
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and his family, how strange it ‘is that 

Kanahaiya Bux Singh, his sister Chan- 
drawali.and his brother Kishan Pal 
Singh should'have been allowed to 
escape unscathed when they were 
within the easy reach of the accused; 
and how strange again that Bhagwan 
Bux, Ram Dulari and Raja Munni 
should escape as if through a passing 
household. scramble. The accused, ac- 
cording to the prosecution, pooled their 


- strength to murder a foe—Kanahaiya 


Bux Singh—but murdered through 
mistake a friend—Vishwanath Panda 
and for no apparent reason, an inno- 
cent servant, Ram Gopal. 


3. The incident leading to this 
appeal took place at about 11-30 p.m. 
on August 27, 1968 in the village oi 
Kunwarpur, district Lucknow.  Kun- 
warpur is a tiny village consisting of 
but ten houses. The complainant, Tha- 
kur Kaenahaiya Bux Singh, lived with 
his family in one house, while three 
houses were in the occupation of five 
out of the ten accused: Badlu, Mano- 
har, Chhotey Lal, Jagannath and 
Dhaniram. The remaining five belon- 
ged to neighbouring villages. 


4. There were disputes  be- 
tween the complainant and one Bindra 
Ahir over a plot of land, which led to 
proceedings under Sections 107 and 
117, Criminal Procedure, Code. One of 
the accused, Manohar, is Bindra’s son, 
two of them are  Bindra's brothers, 
two are his cousins while three are his 
brothers-in-law. In one way or another, 
allthe accused are connected inter se. 


5. The complainant lived in a 


‘spacious house and had a fairly large 


family. On the 27th evening, Vish- 
wanath Panda and his mother Birja 


‘arrived at the complainant's house on 


one of their routine visits to the 'Jij- 
mans’. Vishwanath’s father was a 
family priest of the complainant and 
after his death, Vishwanath took up 
that mantle. Birja used to accompany 
Vishwanath on his visits to the pat- 
rons. It is of significant relevance that 
Vishwamath’s father and thereafter he 
himself were also family priests of 
the accused belonging to Kuunwarpur. 


6. The terrace over the  com- 
plainant’s house is divided into sepa- 
rate portions which are described in 
these proceedings as so many roofs. 
On the night of the 27th the com- 
plainant, his brother Kishan Pal Singh 
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and his sister Chandrawali were sleep- 
ing on the roof situated in.the north- 
western corner of the house. Vish- 
wanath Panda, his mother Birja, Ram 
Dulari the mother of the complainant, 
and her sister Raja Munni were sleep- 
ing on the roof situated in the north- 
east comer. On the south-west were 
sleeping Bhagwan Bux, a twelve-year 
old brother of the complainant, and 
Ram Gopal, a servant. 


1. The case of the prosecution 
is that at about 11-30 p.m. on August 
27 the ten accused climbed to the roof 
of the compleinant's house by placing 
a ladder on the south-eastern side. The 
accused divided themselves into two 
groups: five of them, namely  Badlu 
Manohar, Chhotey Lal, Putti Lal and 
Hira Lal went to the place where 
Vishwanath Panda, Birja, Ram Dulari 
and Raja Munni were sleeping. This 
group committed the murder of Vish- 
wanath and caused injuries to the three 
ladies. The other group comprising 
Dhani Ram, Jagannath, Daya Shanker, 
Mohan Lal and Hari Prasad went to 
the place where Ram Gopal and Bhag- 
wan Bux Singh were sleeping. This 
group committed the murder of Ram 
Gopal and caused injuries to Bhagwan 
Bux Singh. Kanahaiya Bux Singh, his 
ibrother Kishan Pal Singh and his sis- 
ter Chandrawali who were sleeping 
on the north-western part of the roof 
escaped stealthily to a Chappar and 
concealed themselves behind the old 
clothes lying therein. It is alleged that 
a lantern was burning near the place 
where Vishwanath was sleeping and 
the accused were identified in the light 
ef that lantern by Kamahaiya Bux 
Singh, Chandrawali, Kishan Pal Singh, 
Birja, Raja Munni, Bhagwan Bux 
Singh and Ram Dulari. These, respec- 
tively, are prosecution witnesses 1 to 
5, 7 and 8 . 


8. Vishwanath received two 
formidable incised injuries on his head 
and a long linear cut mark on_ his 
chest. On the person of Ram Gopal 
were found 17 incised injuries, a linear 
cut and a contusion. Birja received 3 
incised injuries, a lacerated wound and 
an abrasion. Almost all of these were 
skin-deep. Ram Dulari had three in- 
cised injuries on ber person, one being 
muscle-deep and the other bone-deep. 
Raja i received a muscle-deep 
incised injury behind her right ear. 


ALR. 


Bhagwan Bux Singh had one incised 
injury on his person. 


“9. The complainant lodged the 
First Information Report at the Itaunja 
police station through the son of a 
Chaukidar at about 9-15 a.m. on the 
28th. The names of all the accused are 
mentioned therein together with the 
weapons wielded by them on the pre- 
vious night. 


10. The learned Sessions Judge 
accepted the evidence of the eye-wit- 
nesses and held that all of the ten ac- 
cused had formed an unlawful assemh- 
ly with the common object of com- 
mitting the murder of Kanahaiya Bux 
Singh and of causing hurt to the ather 
members of his family, that they com- 
mitted the murder of Vishwanath 
Panda, mi i him for Kamahaiya 
Bux Singh and that they also commit- 
ted the murder of Ram Gopal. The 
five accused belonging to Kunwarpur 
were sentenced by the learned Judge 
to death while the other five were sen- 
tenced to imprisonment for life. Vary- 
ing sentences were also imposed on 
the accused for the comparatively 
minor offences. In Appeals Nos. 35 and 


. 36 of 1970 filed by the accused, the 


High Court of Allahabad (Lucknow 
Bench) has set aside the order of con- 
viction and sentence and has acquitted 
all the accused. The State of Uttar 
Pradesh has filed this appeal by spe- 
cial leave against that judgment. One 
of the accused, Putti Lal, died during 
the pendency of this appeal 


11. The judgment of the High 
Court is perhaps open to the charge 
that, unconventionally, it has taken 
into consideration the broad features 
of the case without discussing sepa- 
rately the evidence of each one of the 
eye-witnesses. The judgment would 
have been of greater assistance to us 
if the High Court had referred to the 
main points in the evidence of the 
important witnesses, but in view of 
the rather peculiar facts of the case 
we are not prepared to say that the 
method adopted by the High Court has 
caused failure of justice. 


12. The fate of the entire case 
depends on the question whether a 
lantern was burning near the place 
where Vishwanath Panda was sleev- 
ing. It is in the light of that lantern 
that the several witnesses are alleged 
to have identified the respondent. ‘Hav- 
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. since Vishwanath’s 


ing considered the evidence of the 
various witnesses we are of the view 
that the High Court was right in com- 
ing to the conclusion that the existence 
of the lantern is open to grave doubt. 


13. The respondent had no 
motive whatsoever for committing. the 
murder of Vishwanath or for causing 
injuries to his mother Birja. Vishwa- 
nath’s father and after his death 
Vishwanath himself was the priest of 
the group of accused who committed 
his murder. It is said that Vishwanath 
was murdered through an error as the 
accused who assaulted him mistook 
him for the complainant, Kanahaiya 


Bux Singh. If the lantern was burning” 


just near the place where Vishwa- 
nath was sleeping, it is difficult to ap- 
preciate how such a mistake could 
have been committed. It is urged that 
Vishwanath and the complainant were 
of the same age and complexion and 
face was away 
from the lantern, the accused must 


have mistaken him for the com- 
plainant. Assuming for the sake of 
argument that such a mistake was 


initially committed, there is no re- 
ason why the five accused should con- 
tinue to assault Vishwanath after they 
had discovered their mistake. Birja 
has stated in her evidence that she 
woke up immediately after the first 


. blow was given to Vishwanath and 


she asked the accused imploringly as 
to why they were beating their own 
Panda. Birja says that thereafter the 
five accused not only continued to 
assault Vishwanath but they also as- 
saulted her, knocking out her teeth in 


' the process. This, in our opinion, clear- 


` assaulted through 


ly shows that Vishwanath was not 
an error or an 
oversight. The accused evidently had 
no motive to assault him which tends 


: to show that they had not participated 


in the murder of Vishwanath. 


14. We.also find it difficult to 
believe that though a lantern was 
burning just near the place where 
Vishwanath was sleeping the accused 
were unable to identify him. They 
knew Vishwanath intimately and it is 
highly unlikely that they would com- 
mit a mistake of such a grave nature. 
Indeed if the various  eye-witnesses 
were able to identify the accused in 
the light of the lantern, the accused 
should have been  sble to identify 
Vishwanath. 
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15. The ease of the  prosecu- 
tion is that the real tanget of the ac- 
cused was the complainant Kanahaiya 
Bux Singh. If that be so it seems to 
us surprising that though he was sleep- 
ing on one of the roofs none of the 
accused should have made any effort 
to foliow him into the Chappar or to 
trace him in any other part of the 
house after Vishwanath and Ram 
Gopal were done to death. Kanahaiya 
Bux Singh, his brother Kishan Pal 
Singh and his sister Chandrawali have 
told a story which strikes us as high- 


. ly imaginative. Al the three claim 


that they walked into the A 
covered themselves with old clothes. 
kept their eyes uncovered and saw the 
entire incident through small slits. Hf 
at all the complainant and the other 
two persons were sleeping on the noof 
they must have run away to a safe 
distance. But the greater probability 
is that this group was sleeping on the 
ground floor of the house and not on 
the roof at all. Kanahaiya Bux Singh's 
wife, his daughter and Chandrawali's 
children were admittedly sleeping on 
the ground floor. That eliminates the 
possibility that the incident was wit- 
nessed by  Kanahaiya Bux Singh, 
Chandrawali and Kishan Pal Singh 


16. Learned counsel for the 
State has placed great reliance on the 
evidence of Vishwanath’s mother, 
Birja. He contends that Birja is an im- 
dependent witness, that she has no 
motive for implicating the accused 
falsely and that her evidence in  re- 
gard to the identification must be ac- 
cepted as true. Birja undoubtedly is 
an independent witness but if there 
was no lantern on the roof she could 
not have possibly identified the accus- 
ed. The judgment of the learned Ses- 
sions Judge contains a statement that 
it was an admitted position that if 
there was no lantern burning, it was 
not possible to-identify the assailants. 
It seems that on the next morning the 
large crowd of neighbours which ga- 
thered at the scene of offence ventur- 
ed into the usual speculative guesses 
and Birja, having lost her son, readily 
believed that what was guessed was 
true. That explains why Birja persua- 
ded herself to say that Kanahaiya Bux 
Singh, Chandrawali and Kishan Pal 
Singh were sleeping on the roof though 
as indicated above, the greater proba- | 
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bility is that they were sleeping on 
the ground floor. - 


17. It is important in this con- 
nection that the First Information Re- 
port contains a statement that  Birju 
Pasi and Gameshi Pasi and several 
others had responded to the alarm 
raised by the members of the 
complainant’s family. In the Ses- 
sions Court the complainant stated 
that immediately after the occurrence 
Birju and Ganeshi came to his house 
and that he had narrated to them 
what had happened. None of these 
persons has been examined by the 
prosecution and no reason was shown 


as to why they were not examined. ' 


18. Learned counsel for the 
. State argued that it was open to us to 
examine the evidence apart from the 
question whether Vishwanath was as- 
saulted through mistaken identity. We 
ere unable to accept this argument. 
The very foundation of the  prosecu- 
tion case is that the accused had a 
motive to commit the murder of the 
complainant, that they mistook Vish- 
wanath for the complainant and that 
Vishwanath was murdered as a result 
of this unfortunate mistake. It is not 
open to the prosecution to ask the court 
to discard the very  substratum of 
their case and to construct a new 
theory founded on a hypothesis pre- 
sented for the first time before us. 


19. We are therefore in agree- 
ment with the view taken by the High 
Court that the occurrence took place 
under cover of darkness and thet in 
the absence of any light none of the 
prosecution witnesses could bave iden- 
tified the culprits. We therefore con- 
firm the order of acquittal under which 
the accused have been given the bene- 
fit of doubt and dismiss this appeal. 
The bail bonds shall be cancelled and 
if any of the accused are in jail they 

shall be set at liberty. 


Ainea] li * 1 


i 
* 
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- (From: Allahabad) 
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A. ALAGIRISWAMI, JJ. 
Bhim Singh and others, Appellants 
v. State of U.P., Respondent. 


Criminal Appeal No. 65 of 1973, ` 


D/- 23-7-1973. 


Index Note: — (A) Criminal P.C. 
(1898), S. 345 — Penal Code (1860), 
S. 324 — Offence under — Conviction 
== Appeal to Supreme Court — Par- 
ties compounding offence and amicab- 
ly, settling matter — Permission to 
compound offence granted and convic- 


tion set aside. (Para 3) 
Judgment of the Court was deli- 
vered by i l 


KHANNA, J.:— Ram Singh, Bhim . 


Singh and Krishna Murari were tried 
in the court of Civil and Sessions Judge 
Kanpur. Bhim Singh was ‘convicted 
under Section 398. Indian Penal Code 
and „was sentenced to undergo rigor- 
ous imprisonment for a period of seven 
years, while the other two appellants 
were convicted under Section 394 
Indian Penal Code and. each. of them 
was sentenced to undergo rigorous 
imprisonment for a period of: three 
years. On appeal the Allahabad High 
Court altered the conviction of Bhim 
Singh to that under Section 324 Indian 
Penal Code and sentenced him to 
undergo rigorous imprisonment for a 
period: of 18 months. The conviction 
of Ram Singh and Krishna Murari was 
altered to that under Section 324 read 
with Section 34 Indian Penal Code 
and each of them was sentenced to 
undergo rigorous i i ent for a 
period of one year. It was held by the 
High Court that on September, 8, 1967 


' Bhim Singh appellant at the instiga- 


tion of the two other appellants had 
caused hurt to Ram Sarup on the road 
behind Jaipuria House. in Kanpur. The 
appellants thereafter came up in ap- 
peal to this Court by special leave. 


2. An application was also fil- 


ed on behalf of the appellants that 


they had compounded the offence with 
Ram Sarup injured person. An affida- 


. vit of Ram Sarup was also filed and 


in that affidavit Ram Sarup stated 


' that he had amicably settled the mat-. 
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ter with the appellants of his own free 
will and without any extraneous pres- 
-sure 
3. The offence under S. 324 
Indian Penal Code is compoundable 
with the permission of the court. As 
it is stated that the parties have ami- 
cably settled the matter, it would, in 
our opinion, be in the fitness of things 
if permission to compound the offence 
is granted. We accordingly grant the 
necessary permission, set aside the con- 
viction of the appellants and acquit 
them. i 
E Order accordingly. 
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A. N. RAY, C. J, H. R. KHANNA, 
K. K. MATHEW, A. ALAGIRISWAMI 
AND P. N. BHAGWATI, JJ. 
Civil Appeal No. 1453 of 1969. 

Shri Rama Sugar Industries Ltd., 
Appellants v. State of Andhra Pra- 
desh and others, Ven Hem 


W. P. Nos. 183, 249 and 250 of 1971 
and 3, 105 and 134 of 1972. 


The Andhra Sugars Ltd. etc. etc., 
Petitioners v. State of Andhra Pradesh 
and another, Respondents. 

Civil Appeal No. 1453 of 1969. 
W. P. Nos. 183, 249 and 250 of 1971 
and 3, 105 and 134 of 1972, D/- 17-12- 
1973. 

Index Note:— (A) Andhra Pradesh 
Sugarcane (Regulation of Supply and 
Purchase) Act (45 of 1961), S. 21 (3)— 


Exemption from payment of tax on’ 


purchase of cane — Powers of State 
Government — Exercise of discretion 
— Government if justified in laying 
down a policy of granting exemption 
only to co-operative sugar factories. 
(X-Bef:— Constitution of India, Arti- 
cle 14). 

Brief Note:— (A) 
(K. K. Mathew and 
JJ. contra). 

The purpose of the Act is to en- 
courage new sugar factories and ex- 
panded sugar factories. The discretion 
has been left to the State to decide 
whether any particular factory should 
be granted exemption or not. But how 
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Per Majority 
P. N. Bhagwati, 


Shri Rama Sugar Industries v. State of A. P. 
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that power is to be exercised will have 
to be decided by taking into considera- 
tion all the relevant factors relating tc 
the sugar industry. It is well knowr 
that there is a difference in the sucrose 
content in the cane produced in dif 
ferent areas. (Para 6 


It would be open to the State 
Government to grant exemption tc 
new factories only but not the expan- 
ded factories, to grant exemption for 
one year instead of three years or two 
years as contemplated under the sec- 
tion, to grant exemption to factories in 
one area but not to factories in another 
area, to grant exemption during a par- 
ticular period but not during another 
period. It is open to Government to 
adopt a policy not to make a grant at 
all or to make a grant only to a cer- 
tain class and not to a certain other 
class, though such a decision must be 
based on considerations relevant to the 
subject-matter on hand. Case law dis- 
cussed. (Para 6) 


Co-operative sugar factories con- 
sisting of sugarcane growers fall under 
a distinct category different from 
other categories. Sugarcane growers 
have been the object of particular con- 
sideration and care of the legislature. 
Therefore the Government are justifi- 
ed in treating the sugar factories con- 
sisting of sugarcane growers as a 
distinct category. (Para 7) 


The fact that after examining the 
applications of the factories in ques- 
tion — Other than tbe co-operative 
sugar factories—and considering their 
request for exemption from payment 
of tax, the Government laid down a 
policy of exempting only sugarcane 
growers’ factories cannot show that 
they have fettered their discretion in 
any way. Therefore it cannot be said 
that in refusing to grant exemption in 
these cases the State of Andhra Pra- 
desh was acting so as to frustrate the 
purpose of the Act. It has properly 
exercised the discretion conferred on 
it by the statute. (Paras 9, 12) 


Per K. K. Mathew and P. N. Bhag- 
wati, JJ. Contra— , 


The policy or rule adopted by the 
State Government to guide itself in 
the exercise of its discretion must 
have some relevance to the object of 
Section 21 (3) which is to provide jn- 
centive to the establishment ef new 
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industries and substantial expansion of 
existing industries with a view to in- 
creasing production of sugar. Picking 
out co-operative societies of sugarcane 
growers for favoured treatment, to the 
exclusion of other new or substantial- 
_ly expanded industries, is wholly un- 
related to the object of the exempting 
provision and the policy or rule adopt- 
ed by the State Government is not 
legally relevant to the exercise of the 
power of granting exemption. 

(Para 27) 


‘Index Note:— (B) Constitution of 
India, Art. 133 — New plea — State 
allowing exemption from purchase tax 
to co-operative sugar factories consist- 
ing of sugarcane growers — Plea tbat 
out of 1280 shares 1247 shares of ap- 
pellant factory were held by cane gro- 
wers not raised in High Court — It 
cannot be allowed in Supreme Court 
at argument stage. (Para 7) 
Cases Referred: Chronological Paras 
(1970) 3 AH ER 165, British Oxygen 

Co. Ltd. v. Minister of Techno- 
logy 10, 26 
AIR 1968 SC 599 = (1968) 1 SCR 705, 
Andhra Sugars Ltd. v. State of 
Andhra Pradesh 4 
(1968) 1 All ER 694, Padfield v. Mi- 
nister of Agriculture 9, 10 
(1951) 2 KB 784, R. v. Torguay Licens- 
ing JJ. ex. p. Brockman 25 
(1919) 1 KB 176, R. v. Port of London 
Authority 9, 10, 17 
(1918) 1 KB 68, Rex v. London County 
Council 9 


Judgments were delivered by 

ALAGIRISWAMI, J. (for himself 
and on behalf of A. N. Ray, C. J. and 
H. R. Khanna, J.):— The appeal 
and the writ petitions raise the 
question of intenpretation of Sec- 
tion 21 (3) of the Andhra Pradesh 
Sugarcane (Regulation of Supply and 
Purchase) Act, 1961. The appellant and 
the petitioners are sugar factories in the 
State of Andhra Pradesh. They applied 
under the provisions of Section 21 (3) 
for ‘exemption from the tax payabie 
under sub-section (1) of that section on 
the ground that they, having substan- 
tially expanded, were entitled, to the 
extent of such expansion, to exemption 
from the payment of tax. The Goverr- 
ment of Andhra Pradesh having refus- 
ed that request these writ petitions 
have been filed before this Court con- 
tending that the decision denying them 
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exemption is contrary to Section 21 (3) 
which does not.countenance any classi- 
fication and that the classification 
adopted is based on no nexus to the 
object of the Act. The appeal is against 
the decision of the Andhra Pradesh 
High Court dismissing a writ petition 
filed for similar relief. ; 


2. Two contentions, one re- 
garding promissory estoppel ənd 
another regarding the exemption given 
to Sarvaraya Sugars Ltd. were not 
pressed before this Court. Though in 
the beginning it was urged that the 
grant of exemption under the section 
was obligatory, later the only conten- 
tion raised was that the application of 
each of the factories should have been 
considered on its merits and the State 
should not have fettered its discretion 
by laying down a policy of granting 
exemption only to co-operative sugar 
factories and that the policy had no 
nexus to the object of the Act. 


3. Section 21 reads as follows: 


"21. (1) The Government may, by 
notification levy a tax at such rate not 
exceeding five rupees per metric tonne 
as may be prescribed on the purchase 
of cane required for use, consumption 
or sale in a factory. 


(2) The Government may, by noti- 
fication, remit in whole or in part 
such tax in respect of cane used or 
intended to be used in a factory for 
any purpose specified in such notifi- 
cation. 

(3) The Government may, by noti- 
fication, exempt from the payment of 
tax under this section — 

(a) any new factory for a period 
not exceeding three years from the 
date on which it commences crushing 
of cane; 

(b) any factory which, in the opin- 
ion of the Government, has substan- 
tially expanded, to the extent of such 
expansion, for a period not exceeding 
two years from the date of completion 
of the expansion. 

(4) The tax payable under sub- 
section (1) shall be levied and collect- 
ed from the occupier of the factory in 
such manner and by such authority as 
may be prescribed. 

. (5) Arrears of tax shall carry in- 
terest atthe rateof nine per cent. per 
annum. 

(6) If the tax under this section to- 
gether with the interest, if any, due 


1974 


thereon, is not paid by the occupier 
of a factory within the prescribed time, 
it shall be recoverable from him as an 
arrear of land revenue." 


4. In its judgment in Andhra 
Sugars Ltd. v. State of Andhra Pra- 
desh, (1968) 1 SCR 705 = (AIR 1968 
SC 599) this Court upheld the consti- 
tutional validity of Section 21 (3) and 
made the following observations: 


"It was next argued that the 
power under Section 21 (3) to exemipt 
new factories and factories which in 
ihe opinion of the Government have 
substantially expanded was  discrimi- 
natory and violative of Art. 14. We 
are unable to accept this contention. 
The establishment of new factories and 
the expansion of the existing factories 
need encouragement and incentives. 
The exemption in favour of new and 
expanding factories is based on legiti- 
mate legislative policy. The question 
whether the exemption should be gran- 
ted to any factory, and if so, for what 
period and the question whether any 
factory has substantially expanded and 
if so, the extent of such expansion have 
to be decided with reference to the 
facts of each individual case. Obvious- 
ly, it is. not possible for the State 
legislature to examine the merits of 
individual cases and the function was 
properly delegated to the State Gov- 
ernment. The legislature was not ob- 
liged to prescribe a more rigid stan- 
dard for the guidance of the Govern- 
ment. We hold that Section 21 does 
not violate Article 14." 


Though, as we have stated, it was 
sought to be argued originally that 
under the provisions of this section it 
was obligatory on the part of the Gov- 
ernment to grant exemption, it was 
later argued based on the above ob- 
servations that the question whether 
the exemption should be granted to 
any factory and if so for what period 
and the question whether any factory 
has substantialy expanded and if so 
the extent of such expansion, has to 
be decided with reference to the facts 
of each individual case. It was also 
further argued that the Government 
could not by laying down a policy to 
exempt only co-operative sugar  fac- 
tories fetter their hands from exumin- 
ing the merits of each individua! case. 
Reliance was placed on the ubservà- 
tions in S. A. de Smith's Judicial Re- 


.individual cases......... A. 
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view of Administrative Act (2nd Edn) . 
where at page 294 it is observed: 


"A tribunal entrusted with a dis- 
cretion must not, by the adoption of a 
general rule of policy, disable itself 
from exercising its discretion in indi- 
vidual cases......... 

shades But the rule that it fonmula-- 
tes must not be based on considera- 
tions extraneous to those contemplated 
by the enabling Act; otherwise it has 
exercised its discretion imvalidly by 
taking irrelevant considerations into 
account. Again, a factor that may pro- 
perly be taken into account in exercis- 
ing a discretion may become an  un- 
lawful fetter upon discretion if it is 
elevated to the status of a general rule 
that results in thé pursuit of  consis- 
tency at the expense of the merits of 
fortiori, the 
authority must not predetermine the 


issue, as by resolving to refuse all 
applications or all applications of a 
certain class or all applications ex- 


cept those of a certain class and then 
proceeding to refuse an application 
before it in pursuance of such a reso- 
lution...... 


It was contended that the policy be- 
hind Section 21 (3) being to encourage 
new sugar factories or expanded sugar 
factories the Government could not re- 
fuse to consider all except one class 
ie. the co-operative sugar factories for 
the purpose of granting exemption. It 
was further urged that new sugar fac- 
tories and expanded sugar factories all 
fall into one class and. there is nothing 
particular or special about  co-opera- 
tive sugar factories  justifying their 
treatment as a special class deserving 
a special treatment. It was also urged 
that the only discretion which the 
Government had was in deciding whe- 
ther a factory had substantially ex- 
panded or not and in no other respect. 


5. On behalf of the State of 
Andhra Pradesh, however, it was sta- 
ted that only new co-operative sugar 
factories have been granted exemption 
and that too only for one year as 
against the period of three vears con- 
templated by the Act in the case of 
new factories and no expanded fac- 
tory, even a co-ope-ative sugar  fac- 
tory, has been grented any exemption. 
Jt was contended that the discretion 
has been given to the State to decide 
which factory or which class of fac- 
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.tories should be granted exemption, 
whether any exemption should be 
granted at all and if so for. what 


period, that the discretion is to be 
exercised by taking into consideration 
the state of the industry and the finan- 
cial position. of any sugar factory 
: during any particular period or in any 
particular area, that it is open to the 
State to take into account all relevant 
considerations and decide which class 
of factories should be granted exemp- 
tion, and that the co-operative sugar 
factories consisting of cane growers is 
a distinct category justifying their 
treatment as a class separate from 
other sugar factories. 


6. In view of the abandonment 
at a later stage of the contention that 
it was obligatory on the part of the 
Government to grant the exemption 
contemplated under Section 21 (3) to 
every new factory or expanded factory 
for the period mentioned in the sec- 
tion, it is unnecessary to consider whe- 
ther the word “may” found in that 
section should be interpreted to meaa 
"shall" except to indicate that the 
policy behind the whole of Section 21 
does not indicate that it is obligatory 
on the part of the State to grant exem- 
ption. Quite clearly the discretion has 
been left to the State to decide whe- 
ther any particular factory should be 
granted exemption or not. This is what 
this Count stated in its earlier deci- 
sion. In deciding this question it is 
open to the Government to take into 
consideration the state of the industry 
at any particular period. At one period 
ithe industry may be in a very pros- 
perous condition and might not necd 
|this concession. It may also be that 
factories in a particular area are in 
need of this concession but not facto- 
ries in another area. How a power 
vested in an authority is to be exer- 
cised has got to be decided: by taking 
into consideration the whole of the 
background of the Act and the purpose 


behind it. The pumpose of the Act is. 


of course, to encourage new sugar 
factories and expanded sugar factories, 
But how that power is to be exercised 
will have to be decided by taking into 
consideration all the relevant factors 
relating to the sugar industry. It is 
‘lwell known that there is a difference 
in the sucrose content in the cane pro- 
duced in different areas. The quantity 

of sugarcane produced per acre varies 
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from 60 tons per acre ih Maharashtra 
to 40 tons in Tamil Nadu and far less 
in Uttar Pradesh. These facts are avai- 
lable in any standard literature. and 
official publications on the subject. 
The varying fortunes of the sugar 
industry at various periods are too 
wellknown to need emphasis. We are, 
therefore, of opinion that it would be 
open to the State Government to gran 
exemption to new factories only bu 
not the expanded factories, to gran 
the exemption for one year instead o 


‘the three years or two years as con- 


templated under the section, to grant 
the exemption to factories in one area 
but not to factories in another area, to 
Erant the exemption: during a parti- 
cular period but not’ during another 
period. f 


1. We are also of opinion that 
co-operative sugar factories consisting 
of sugarcane growers fall under a dis- 
tinct category different from other 
categories. Sugarcane growers have 
been the object of particular consi- 
deration and .care of the legislature. 
This country which was at one time a 
big importer of sugar has built up a 
sizeable sugar industry by a policy of 


. protection given to the sugarcane gro- 


wers and sugar industry. The figures 
we have given above have been one of 
the factors in fixing the price af sugar- 
cane so that even a sugarcane grower 
in U. P. might get a reasonable return 
on his produce. We are of opinion, 
therefore, that the Government are 
justified in treating the sugar factories 
consisting of sugarcane growers as a 
distinct category. In this connection 
we should mention that the appellant 
in Civil Appeal No. 1453 of 1969 urged 
before this Court that out of its 1280 
shares 1247 shares were held by cane 
growers. But this was not urged in the 
petition before the High Court nor had 
the State an opportunity of meeting 
such a contention. It is therefore mot 
possible for us at this stage to go into 
the question whether that appellant 
has been discriminated against. 


8. The only question that ari- 
ses is whether the Government would 
be justified in refusing to consider the 
question of exemption to all factories 
other than co-operative sugar factories. 
In its counter-affidavit the State of 
Andhra Pradesh has stated that appli- 
cation of each one of the petitioners 
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was considered on its merits and it 
was refused. On the other hand the 
petitioners referred to the letter (An- 
nex. III) written by the Government 
of Andhra Pradesh to the appellant in 
Civil Appeal No. 1453 of 1969 which 
reads: 

"I am to invite reference to your 
letter cited and to state that the Gov- 
ernment have given careful considera- 
tion to your request for exemption 
from payment of purchase tax to the 
extent of expansion for two crushing 
seasons in respect of Bobpili and See- 
thanagaram Units. The present policy 
of the Government is to grant exemp- 
tion from payment of purchase tax to 
new and expanded sugar factories in 
the Co-operative Sector only. Besides 
Bobbili and Seethanagaram Sugar 
‘Factories, there are a few other sugar 
factories in the private sector which 
have also embarked on expansion pro- 
grammes. Any concession given in one 
case will be a precedent for others and 
it cannot be denied to others who will 
naturally apply for a similar conces- 
sion. The present financial position of 
the Government does not permit them 
to be generous. In the circumstances, 
the Government very much regret 
that it is not possible for them to ac- 
cede to your request.” 
and urged that the Government could 
not have examined the request of 
each of the factories on their merits. 
But it is to be noticed that that letter 
itself shows that the Government have 
given careful consideration to the ap- 
pellant’s request. It also shows that 
the present policy of the Government 
is not a policy for all times. We have. 
therefore, no reason not to accept the 
statement on behalf of the State of 
Andhra Pradesh that they have consi- 
dered the request of the appellant as 
well as the petitioners on their merits. 
The fact that after such examination 
they have laid down a policy of exem- 
pting only sugarcane growers’ factories 
cannot show that they have  fettered 
their discretion in any way. As we 
have already mentioned, even in the 
case of co-operative sugar factories the 
exemption is granted only to new fac- 
tories and that too only for one year. 


9. As regards the power of 4 
statutory authority vested with a dis- 
cretion, de Smith also points out: 

“but its statutory discretion mav 


be wide enough to justify the adoption . 
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of a rule not to award any costs save 
in exceptional circumstances, as  dis- 
tinct from a rule never to award any 
costs at all...... although it is. not obli- 
ged to consider every application be- 
fore it with a fully open mind, it must 
at least keep its mind ajar.” 

In R. v. Port of London Authority, 
(1919-1 KB 176 at p. 184) Bankes L. J. 
stated the relevant principle in the 
following words: 

“There are on the one hand cases 
where a tribunal in the honest exer- 
cise Of its discretion has adopted a 
policy, and, without refusing to hear 
an applicant, intimates to him what 
its policy is, and that after hearing him 
it will in accordance with its policy 
decided against him, unless there is 
something exceptional in his case...... 
if the policy has been adopted for rea- 
sons which the tribunal may legitima- 
tely entertain, no objection could be 
taken to such a course. On the other 
hand there are cases where a tribunal 
has passed a rule, or come to a deter- 
mination, not to hear any application 
of a particular character by whom- 
soever made. There is a wide distinc- 
tion to be drawn between these two 
classes." The present cases come under 
the earlier part and not the latter. The 
case in Rex v. London County Coun- 
cil, (1918-1 KB 68) is distinguishable 
on the facts of the case. The policy be- 
hind the Act there under consideration 
was obviously to permit sale of any 
article or distribution of bills or like 
things and in deciding that no permis- 
sion would be granted at all the London 
County Council was rightly held not 
to have properly exercised the discre- 
tion vested in it. In the decision in 
Padfield v. Min. of Agriculture ete., 
(1968-1 All ER 694) the refusal of the 
Minister to exercise the power vested 
in him was considered as frustrating 
the object of the statute which  con- 
ferred the discretion and that is why 
a direction was issued to the Minister 
to consider the appellants’ complaint 
according to law. We have already 
discussed the backgroumd and the pur-|: 
pose of the Act under consideration 
and are unable to hold that in refus- 
ing to grant exemption in these cases 
the State of Andhra Pradesh was act- 
ing so as to frustrate the purpose of 
the Act. 

10. 





In a recent case, British . 


Oxygen Co. Ltd. v. Minister of Techno- ' 
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logy, (1970) 3 All ER 165 the whole 
question has been discussed at length 
after referring to the decisions in 
(1919-1 KB 176) and (1968-1 All ER 
694). The House of Lords was in that 
case considening the provisions of the 
Industrial Development Act, 1966. The 
Act provided for the Board of Trade 
making to any person a grant towards 
approved capital expenditure incurred 
by that person in providing new ma- 
chinery or plant for carrying on a 
qualifving industrial process in the 
course of the business. After stating 
that the Board was intended to have 
a discretion and after examining the 
provisions of the Act the House of 
Lords came to the conclusion that the 
Board was not bound to pay grants to 
all who are eligible nor did the provi- 
sions give any right to any person to 
get a grant. After quoting the passage 
from the decision in (1919) 1 KB 176 
already referred to, Lord Reid went 
on to state: 


"But the circumstances in which 
discretions are exercised vary enor- 
mously and that passage cannot be ap- 
plied literally in every case. The gene- 
ral rule is that anyone who has to 
exercise a statutory discretion must 
not 'shut (his) ears to the application’ 
(to quote from Bankes, L. J.) I do not 
think that there is any great difference 
between a policy anda rule. There 
may be cases where an officer or au- 
thority ought to listen to a substantial 
argument reasonably. presented urging 
a change of policy. What the  authc- 
rity must not do is to refuse to listen 
at all. But a Ministry or large autho- 
rity may have had to deal already 
with a multitude of similar applica- 
tions and then they will almost cer- 
tainly have evolved a policy so precise 
that it could well be called a rule. 
There can be no objection to that pro- 
vided the authority is always willing 
to listen to anyone with something 
new to say: of course I do not mean 
to say that there need be an oral hear- 
ing. In the present case the Minister's 
officers have carefully considered all 
that the appellants have had to say 
and I have no doubt that they will 
continue to do so. The Minister might 
at any time change his mind and there- 
fore I think that the appellants are en- 
titled to have a decision whether these 


cylinders are eligible for grant." 





‘right that the 
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Viscount Dilhorne again after referr- 
DP the passage in (1919) 1 KB 176 
said: 


' "Bankes, L. J. clearly meant that 
in the latter case there is a refusal 
to exercise the discretion entrusted to 
the authority or tribunal but the dis- 
tinction between a policy decision and 
a rule may not be easy to draw. In 
this case it was not challenged that it 
was within the power of the Board to 
adopt a policy not to make a grant in 
respect of such an item. That policy 
might equally well be described as a 
rule. It was both reasonable and 
Board should make 
known to those interested the policy 
that it was going to follow. By doing 
so fruitless applications involving ex- 
pense and expenditure of time might 
be avoided. The Board says that it has’ 
not refused to consider any  applica- 
tion. It considered the appellants". In 
these circumstances it is not necessary 
to decide in this case whether, if it 
had refused to consider an application 
on the ground that it related to an 
item costing less than £25, it would 
have acted wrongly. ; 


I must confess that I feel some 
doubt whether the words used by 
Bankes, L. J. in the passage cited 
above are really applicable to a case 
of this kind. It seems somewhat point- 
less and a waste of time that the Board 
should have to consider applications 
which are bound as a result of its 
policy decision to fail. Representations 
could of course be made that the policy 
should be changed." 

11. It is, therefore, clear that 
it is open to the Government to adopt 
a policy not to make a grant at all or 
to make a grant only to a certain class 
and not to a certain other class, though 
such a decision must be based on con- 
siderations relevant to the  subject- 
matter on hand. Such a consideration 
is foundin this case. Halsbury (Vol. 1, 
4th Edn., para, 33 at page 35) puts the 
matter succinetly thus: 


"A public body endowed with a 
statutory discretion may legitimately 
adopt general rules or principles of 
policy, to guideitself astothe manner 
of exercising its own discretion in indi- 
vidual cases, provided that such rules 
or principles are legally relevant to 
the exercise of its powers, consistent 
with the purpose of the enabling legis- 
lation and not arbitrary or capricious. 
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Nevertheless, it must not disable itself 
from exercising a genuine discretion 
in a partieular case directly involving 
individual interests, hence it must be 
prepared to consider making an excep- 
tion to the general rule if the circum- 
stances of the case warrant special 
treatment. These propositions, evolved 
mainly in the context of licensing and 
other regulatory powers, have been ap- 
plied to other situations, for example, 
the award of discretionary investment 
grants and the allocation of pupils to 
different classes of schools. 
plitude of a discretionary power may, 
however, be so wide that the compe- 
tent authority may be impliedly en- 
titled to adopt a fixed rule never to 
exercise its discretion in favour of a 
. particular class of persons and such a 
power may be expressly conferred by 
statute.” 


12. We are satisfied that in 
this case the State of Andhra Pradesh 
has properly exercised the discretion 
conferred on it by the statute. 


13-14, The appeal and the writ 
petitions are dismissed with costs, one 
set. 


MATHEW, J.: (for himself and 
P. N. Bhagwati, J.) The short question 
for consideration in these writ peti- 
tions and the Civil Appeal is whether 
the Government of Andhra Pradesh 
was right in dismissing the applications 
filed by the writ petitioners and the ap- 
pellant claiming benefit .of exemption 
from payment of the tax as provided 
in Section 21 (3) (b) of the Andhra Pra- 
desh Sugarcane (Regulation of Supply 
and Purchase) Act, 1951, hereinafter 
called the Act, for the reason that the 
Government has taken a policy deci- 
sion to confine the benefit of the ex- 
emption to sugar factories in the co- 
operative sector. 


15. The material provisions of 
Section 21 of the Act are as follows: 


“21 (1) The Government may, by 
notification, levy a tax at ‘such rate 
not exceeding five rupees per metric 
tonne as may ‘be prescribed on the 
purchase of cane required for use, 
consumption or sale in a factory. 


(2) The Government may, by noti- 
‘fication, remit in whole or in part 
such tax in respect of cane used or in- 
tended to be used in a factory for any 
purpose specified in such notification. 
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(3) The Government may, by noti- 
fication, exempt from the payment of 
tax under this section, 

(a) any new factory flor a period 
not exceeding three years from the 
date on which it commences crushing 
of cane; 

(b) any factory which, in the api- 
nion of the Government, has substan- 
tially expanded, to the extent of such 
expansion, for a period not exceeding 
two years from the date of completion 
of the expansion." 

16. It was contended that look- 
ing at the scheme of Section 21 the 
word ‘may’ occurring in sub-section (3) 
thereof should be read as ‘shall’ as 
otherwise the sub-section will be un- 
constitutional in that it does not pro- 
vide guideline for the exercise of the 
discretion to grant or refuse the exem- 
ption when all applicants fulfil the 
conditions specified in clause (b) of the 
sub-section. The argument was that 
since no guidelines are furnished by 
the legislature for choosing between 
two factories fulfilling the conditions 
specified in clause (b) the sub-section 
must be read as mandatory, namely, 
that it imposes an obligation upon the 
Government, by notification, . to ex- 
empt from payment of the tax all 
factories which, in the opinion of the 
Government, have substantially ex- 
panded. to the extent of such expan- 
Sion, for a period not exceeding two 
years from the date of the completion 
of the expansion. 


1T. We do not think that there 
is any merit in the contention. Clause 
(b) of sub-section (3) only says that if 
any factory "in the opinion of the 
Government, has substantially expan- 
ded," the Government may exempt it 
from the payment of tax to the extent 
of such expansion for'a period not 
exceeding two years from the date of 
completion of the expansion. So, if in 
the opinion of the Government, a fac- 
tory has substantially expanded, it is 
open to the Government in its discre- 
tion to exempt that factory from pay- 
ment of tax to the extent of such ex- 
pansion and that for a period not ex- 
ceeding two years from the date of the 
completion of the expansion. We are 
unable to read the section as imposing 
a mandatory obligation upon the Gov- 
ernment to grant the exemption even 
if all the conditions specified in cl. (b) 
of sub-section (3) are satisfied. There 
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- tans 3 in T context which com- 
S us to rea e T f ? 

ied word ‘may’ as 
Government was intended to have a 
discretion. But how was the Govern- 
ment intended to operate or exercise 
the discretion? Does the Act as a 
whole or the provision in question in 
particular indicate any policy which 
, the Government has to follow? The 
, legislature has, no doubt, clearly laid 
down the conditions of eligibility for 
the exemption and it has clearly given 


to the Government a discretion so that. 


the Government is not bound to grant 
the exemption to a factory which is 
eligible to the exemption. But the dis- 
cretion must not so unreasonably be 
' exercised as to show that there can- 
not have been any real or genuine 
exercise of it. The general rule is that 
anybody exercising a statutory discre- 
tion should not, in the words of Ban- 
kes, L. J. in (1919 1 KB 176 at 
p. 184 "shut his ears to the applica- 
tion." 

18. The question, therefore, is 
whether the Government shut its ears 


and fettered its discretion when it said. 


that it will confine the benefit of the 
exemption provided in clause (b) of 
sub-section (3) only to factories esta- 
blished in co-operative sector. 


19. It was submitted that there 
is nothing in the provisions of sub- 
section (3) (b) to indicate that the Gov- 
ernment could confine the benefit of 
the exernption only to new and expan- 
ded sugar factories in the co-operative 
sector fulfiling the conditions therein 
specified, and if the Government chose 
to fetter the exercise of its discretion 
by a self-imposed rule or policy by 
confining the benefit of the exemption 
only to new and expanded sugar fac- 
tories established or owned by co- 
operative societies, no discretion was 
exercised by Government in disposing 
of the individual applications and that, 
at any rate, considerations foreign to 
the exercise of the discretion had en- 
tered into its exercise. 


20. It is therefore to be seen 
whether the policy decision of the Gov- 
ernment to limit. the benefit of the 
exemption to sugar factories owned or 
established by co-operative societies of 
sugarcane growers is derivable from 
the sub-section or from any other pro- 
vision of the Act or could be gleaned 
even from its preamble. The questions 


and it seems to us clear that the- 
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to be asked and answered are: Has the 
policy decision any nexus with the 
object of the provision in question or 
is 5 ian A A aed rationi which are 
irrelevant to the purpose and object 
the Act? Is there anything in ibd Hg 
visions of the Act from which it is pos- 
sible to infer that the legislature could 
have contemplated that the benefit of 
the exemption provided by sub-sec. (3) 
(b) should be confined only to facto- 
ries owned by co-operative societies 
consisting of sugarcane growers? 

, 21. It appears to us that the 
object of Section 21 (3) (b) is to give 
incentive to sugar factories which are 
new and which have expanded. It 
might be that the factories situate in 
one area may require greater consi- 
deration at one time than factories 
Situate in other areas. We will assume 
that co-Operative sugar factories con- 
sisting only. of sugarcane growers 
stand on a different footing and form 
a ckass by themselves or, for that mat- 
ter, a distinct category. But what fol- 
lows? Can the Government evolve a 
policy confining the benefit of the 
exemption to that category alone and 
exclude others however deserving they 
might be from the point of view of 
the object of the provision for the 
legislative bounty? 

22. The letter of the Govern- 
ment (Annexure III) reading as under 
leaves no doubt in our mind that tha 
Government could not have consider- 
ed the applieations of the writ  peti- 
tioners and the appellant on their 


merits: 
"Annexure III 
S. A. Quader, I. A. S. 
Special Secretary to Govt. 
Hyderabad 
Dated 6th Jan., 1968. 
Food & Agriculture Department 
D. O. letter. No. 3960/Agri. III/67-1. 
Dear Rajah Saheb. 

Sub : Purchase tax on sugarcane — 
Exemption from payment of 
purchase tax to the extent of 
expansion—-regarding. 

Ref: Your letter No. 54/66-67 dt. 6- 
2-1967 addressed to the Direc- 
tor of Agriculture. 

I am to invite reference to your 
letter cited and to state that the Gov-- 
ernment have given careful considera- 
tion to your request for exemption 
from payment of purchase tax to the 
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extent of expansion for two crushing 
seasons in respect of Bobbili and 


Seethanagaram Units. The present 
policy of the Government is to grant 
exemption from payment of purchase 
tax to new and expanded sugar fac- 
tories in the Co-operative Sector only. 
Besides Bobbili and  Seethanagaram 
Sugar Factories, there are a few other 
sugar factories in the private sector 
which have also embarked on expan- 
sion programmes. Any concession given 
in one case will be a precedent for 
others and it cannot be denied to 
others who will naturally apply for a 
similar concession. The present finan- 
cial position of the Government does 
not permit them to be generous. In the 
circumstances, the Government very 
much regret that it is not possible for 
them to accede to your request. 


With regards, f 
Yours sincerely, 
Sd. 


S. A. Quader 
To: Rajah of Bobbili, 
The Palace, Bobbili, 
Srikakulam District.” 

We think that by the policy decision 
the Government had precluded itself 
from considering the applications of 
the petitioners and the appellant on 
their merits. In fact, the Government, 
by making the policy decision, had 
shut its ears to the merits of the indi- 
vidual applications. We see no merit 
in the contention of Andhra Pradesh 
Government that it considered the ap- 
plications for exemption filed by the 
writ petitioners and the appellant on 
their merits as, by its policy decision, 
it had precluded itself from doing so. 
We are not very much concerned with 
the question that only a few of the 
co-operative societies have been gran- 
ted the exemption or that the exemp- 
tion to them has been limited to a 
period of one year. We are here really 
concerned with a principle and that is 
whether the Government was justifi- 
ed in evolving a policy of its own 
.which has no relevance to the purpose 
of the provision in question or the 


object of the Act, as gatherable from, 


the other provisions. We could have 
understood the Government making a 
policy decision to confine the benefit 
of the exemption to factories establish- 
ed by co-operative societies of sugar 
cane growers, if that policy decision 
had any warrant in the directive prin- 
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ciples of the Coustitution as directive 
principles are fundamental in the 
governance of the country and are 
binding on all organs of the State. 
There is no provision in the Chapter 
on Directive Principles which would 
warrant the particular  predilection 
now shown by Government to the fac- 
tories established in the  co-operative 
sector. Whence then did the Govern- 
ment draw its inspiration for the 
policy? We should not be understood 
as saying that sugar cane factories 
established by co-operative societies of 
sugar cane growers do not deserve en- 
couragement or that they should not 
be granted exemption from payment 
of tax. All that we say is that the 
wholesale exclusion of other factories 
established, say, by a firm consisting 
of sugar cane growers, or a company 
of which sugar cane growers are the 
shareholders, is not warranted by any- 
thing in the provisions of Section 21 
3). How could we assume in the light 
of the language of Section 21 (3) (b) 
that the legislature intended that new 
factories owned by co-operative socie- 
ties consisting of cane growers alone 
Should be the object of the legislative 
bounty? What is the relevant distinc- 
tion between a factory established by 
a co-operative society consisting of 
sugar cane growers and a factory esta- 
blished by a sugar cane grower or a 
firm consisting of sugar cane growers 
for the purpose of the sub-section? 
The object of the sub-section, as we 
said, is to give incentive to new and 
expanded factories with the ultimate 
object of increasing the production of 
sugar. Whether a factory is establish- 
ed or owned by a co-operative society 
consisting of sugar cane growers or by 
a company of which sugar cane gro- 
wers are the shareholders or establish- 
ed by an individual who is a sugar 
cane grower or a firm consisting of 
sugar eane growers would make no 
difference in this respect. They all 
stand on the same footing so far as 
their claim to the legislative bounty is 
concerned. 
. 023. We do not also say that it 
is illegal for the Government to adopt 
8 general line of policy and adhere to 
it. But the policy it adopts must com- 
port with and be reconcilable with the 
Provisions of the Act and must have 
some relevance to its object. 

24. Generally speaking an au- 
thority entrusted with a discretion 
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must rot, by adcpting a rule cr policy, 
disable itseli from exercising its dis- 
cretion in individual cases. There is no 
objeotion in its formulating a rule or 
pouicy. But the rule it frames or the 
poliey it adopts must not be based on 
considerations extraneous to those 
contemplated or  envisaged by the 
enabling Act. It “must not predeter- 
mine the issue, as by resolving to re- 
fuse all applications or all applications 
of a certain class or all applications 
except those of a certain class" (see 
S. A. de Smith, "Judicial Review of 


Administrative Action’, 2nd ed, 
p. 295). 
25. In R. v. Torquay Licensing, 


JJ., ex, p. Brockman, (1951) 2 KB 784, 
Lord Goddard, C. J. said : 

"The justices cannot make a rule 
to be appiied in every case without 
hearing it. They may lay down for 
themselves a general rule but are 
bound to consider whether it is appli- 
cable to any particular case." 

In other words, although they have a 
duty genuinely to exercise a discretion 
by considering each individual case on 
its merits, the due discharge of this 
duty is compatible with the adoption 
of a general policy in relation to a class 
of cases. But "one qualification must 
be added: the policy of the justices 
must be reconcilable with the policy 
of the Act from which they derive 
their powers, it must not be an irrele- 
vant consideration that they are impli- 


edly precluded from taking into  ac- 


count" (see S. A, de Smith, Note: 
“Policy and Discretion in Licensing 
Functions" 15 Modern Law Review 
73). It is this qualification which has 
got to be remembered when an autho- 
rity frames a rule or adopts a general 
policy for the exercise of its discre- 
tion. This is further clear from the 
passage from Halsbury’s Laws of En- 
gland quoted with approval in the 
majority judgment Vol. 1, 4th ed, 
para. 33 at p. 35: : 

“A public body endowed with a 
statutory discretion may legitimately 
adopt general rules or principles of 
policy to guide itself as to the manner 
of exercising its own discretion in in- 
dividual cases, provided that such rules 
or principles are legally relevant to 
the exercise of its powers, comsistent 
with the purpose of the enabling legis- 
lation and not arbitrary or capricious. 








Nevertheless, it must not disable itself 
from exercising a genuine discretion 
in a particular case directly involving 
individual interests, hence it must be 
prepared to consider making an ex- 
ception to the general rule if the cir- 
cumstances of the case warrant spe- 
cial treatment." 


26. In (1970) 3 All ER 165 the 
question was whether the Industrial 
Development Act, 1966, which provi- 
ded at the relevant time that the 
Board of Trade may make to any per- 
son a grant towards approved capital 
expenditure incurred by that person 
in providing new machinery or plant 
for carrying on a qualifying industrial 
process in the course of business, au- 
thorized the. Board of Trade to frame 
a policy decision to refuse subsidies in 
respect of any item costing less than 
£25. The House of Lords held that 
the Board may decline to make a grant 
towards bulk capital expenditure on 
the individual cylinders on the sole 
ground that each cylinder cost less 
than £25, because the discretion con- 
ferred was unqualified and the Minis- 
ter was accordingly not precluded 
from making such a rule or policy pro- 
vided that he did not refuse to listen 
to an application for the exercise of 
his discretion. After referring to this 
decision H. W. R. Wade has said see 
"Administrative Law", 3rd ed., pp. 66- 
67: 

“But however firm its policy may 
be, nothing can absolve a public autho- 
rity from the duty of forming its 
judgment on the facts of each case, if 
that is what the statute intended. A 
tribunal which has to exercise discre- 
tion must therefore be careful not to 
breat itself as bound by its own previ- 
ous decisions. Unlike a Court of law, 
it must not ‘pursue consistency at the 
expense of the merits of individual 
cases’ (see Merchandise Transport Lid. 
v. S. T. C., (1962) 2 QB 173)” 

21. To sum up, the policy or 
rule adopted bv the State Government 
to guide itself in the exercise of its 
discretion must have some relevance 
to the object of Section ?1 (3) which 
is to provide incentive to the establish- 
ment of new industries amd  substan- 
tial expansion of existing industries 
with a view to increasing production 
of sugar. The classification made by 
the policy or rule must not be arbi- 
trary but must have rational relation 
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to the object of the exempting provi- 
sion. That appears to be absent in the 
present case. Here, from the point of 
view of the object of the exempting 
provision, co-operative societies of 
sugarcane growers and other new or 
substantially expanded industries stand 
on the same footing and there can be 
no justification for specially favouring 
the former class of industries by con- 
fining the benefit of exemption to 
them and leaving out of the exemp- 
tion the latter class of industries. Pick- 
ing out co-operative societies of sugar- 
cane growers for favoured treatment, 
to the exclusion of other new or sub- 
stantially expanded industries, is whol- 
ly unrelated to the object of the exem- 
pting provision and the policy or rule 
adopted by the State Government is 
not legally relevant to the exercise of 
the power of granting exemption. 


28. We would, therefore, quash 
Annexure IIl and issue a mandamus 
to the Government of Andhra Pradesh 
in each of these writ petitions and the 
Civil Appeal to consider the applica- 
tions of the writ petitioners and the 
appellant on merits and pass the pro- 
per order in each case without taking 
into account the policy decision con- 
tained in Annexure IIl. We would al- 
low the writ petitions and the Civil 
Appeal without any order as to costs. 

ORDER 

29. In accordance with the 
majority judgment of the Court, the 
Court dismissed the appeal and the 
Writ Petitions with costs. One set. 

Appeal and writ petitions 
dismissed. 
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The General Manager, South Cen- 
tral Railway, Secunderabad and an- 
other, Appellants v. A. V. R. Siddhanti 
and others, Respondents. 
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Index Note:— (A) Constitution of 
India, Arts. 14 and 16 — Grain shop 
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department of Railway — Personnel 
drawn from 3 sources — Subsequent 
integration into single cadre — Per- 


sonnel from category (i) always trea- 
ted as distinct unit while personnel 
from categories (ii) and (iti) becoming 
members of same class and governed 
by same conditions of service — On 
winding up of grain-shop department, 
staff employed in other permanent 
departments — Classification of grain- 
Shop staff for seniority etc. in perma- 
nent departments — Validity. AIR 
1972 Andh Pra 252, Partly reversed. 


Brief Note: — (A) The equality of 
opportunity for purposes of seniority 
promotion and like matters of employ- 
ment is available only for persons who 
fall substantially, within the same 
class or unit of service. The guarantee 
of equality is not applicable as bet- 
ween members of distinct and different 
classes of the service. The Constitution 
does not command that in all matters 
of employment absolute symmetry be 
maintained. Broad classification based 
on reason, executive pragmatism and 
experience having a direct relation 
with the achievement of efficiency in 
administration, is permissible, but not 
mis-classification which creates inequa- 
lity among the similarly circumstan- 
ced members of the same class or 
group. AIR 1974 SC 1, Referred. 

(Para 25) 


Onee the persons comüng or re- 
cruited to the service, from two dif- 
ferent sources are absorbed into one 
integrated class with identical service 
conditions, they cannot be discrimina- 
ted against with reference to the orixi- 
nal souree, for the punpose of absonp- 
tion and seniority. (Para 35). 


Staff for the temporary Grain 
Shop complex of the Railwey was 
drawn from three different sources: 
(i) those appointed in ihe permanent 
departments and transferred to the 
Grain-shop department, (ii) those se- 
lected for permanent departments but 
posted straightway in the Grain-shop 
department, and (iii) those directly re- 
cruited to the Grain Shop Department. 
After the Department was wound up. 
the staff was absorbed in other daparti- 
ments. In the matter of szuiority, the 
Railway Board directed tha; with re- 
gard to category (i), tha members 
would not have their seniority affect- 
ed by their cransfer to th» Grain Shop 
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Department. It was further stated that 
seniority of category (ii) should be 
fixed with reference to the date of 
their joining the Grain Shop Depart- 
ment, and with regard to category (iii) 
it should be fixed from the date of 
their absorption in permanent depart- 
ment irrespective of their length of 
service in the Grain Shop Department. 
The validity of the directions was 
questioned on the ground that they 
discriminated against the employees of 
category (ili), While there was ground 
to hold that category (i) never lost its 
distinctive birthmarks there was no 
material to show that categories (ii) 
and (iii), after their direct recruitment, 
had not completely lost their genetic 
peculiarities in the common unified 
stream of Grajn-Shop service: 


Held (i) that the differential treat- 
ment of the personnel belonging to 
category (i) for the purpose of fixing 
seniority envisaged in the directions 
of the Railway Board rested on a 
sound rational basis and did not offend 
Arts. 14 and 16 of the Constitution. 

(Para 29) 


(ii) But as the personnel coming 
from sources (ii) and (iii). had become 
members of the same class or unit gov- 
erned by the same conditions of ser- 
vice, for the purposes of absorption, 
seniority, promotion ete, in regular 
departments, they were entitled to be 
treated alike. The directions relating 
to the personnel of categories (ii) and 
(iii) were arbitrary and violative of 
Arts. 14 and 16 of the Constitution. 
AIR 1967 SC 1889, Rel on. (1970) 2 
LLJ 76 (Mad), Referred; AIR 1972 
Andh Pra 252, Partly reversed. 

(Paras 34, 35, 36) 


Index Note:— (B) Constitution of 
India, Art. 136 — Laches — Plea of— 
Resurrection of abandoned plea in 
Supreme Court. UE 


Brief Note:— (B) Where the plea 
relating to laches though taken, was 
not canvassed at the time of arguments 
either before the Single Judge or the 
Division Bench in the L. P. 
the appellants cannot be permitted to 
resurrect in the Supreme Court the 
- same objection which they had ap- 
parently abandoned in the High Court. 

(Para 19) 


Index Note:— (C) Constitution of 
India, Art. 226 — Procedure — Peti- 
tion challenging policy decisions of 


A.LR. 
Railway regarding seniority — Parties 


= api ef: — Civil P. C. (1908), O. 1, 


Brief Note:— (C) Where the vali- 
dity of policy decisions of the 
Railway Board regulating seniority 
of Railway staff, was challenged 
on the ground of their being 
violative of Arts. 14 and 16 of the Con- 
stitution, and the relief is claimed 
only against the Railway, it is suffi- 
cient ifthe Railway was impleaded and 
non-joinder of the employees likely to 
be affected by the decision inthe case 
is not fatal to the Writ Petition. Those 
employees were at the most proper 
parties but not necessary parties. Civil 
Appeal No. 405 of 1967, D/- 14-8-1967 
(SC), Disting; AIR 1969 Andh Pra 204; 
ILR (1973) 2 Delhi 392 and Civil Writ . 


` No. 550 of 1970 (Delhi, Approved. 


(Para 20) 
Cases Referred: Chronological Paras 


AIR 1974 SC 1 = C. A. No. 2134 of 
1972, D/- 26-9-73, State of J. & Em 
v. Triloki Nath Khosla 

ILR (1973) 2 Delhi 392, J. S. Sachdev 
v. Reserve Bank of India 21 

(1970) C. W. No. 550 of 1970 (Delhi). 
M. C. Joshi v. Union of India 21 


- (1970) 2 Lab LJ 76 (Mad), G. M., Sou- 


thern Rly. v. Venkataraman 22, 30 
AIR 1969 Andh E. 204, B. Gopalaiah 


v. Govt. of A. 
AIR 1967 SC re = (1968) 1 SCR 
35 


185, Roshanlal v. Union of ne 
(1967) C. A. No. 405 of 1967, Dj. th 3- 
.'1967 (SC), Padam Singh Jhina v. 


Union of'India 17, 21 
Misc. Petn. No. 321 of 1964, D/- 15-3- 
1967 (Bom) 13 
W. P. No. 3110 of 1965 (Mad) . 13 


Judgment of the conri was deli- 
vered by 


SARKARIA, J.:— These appeals 
by special leave are directed against 
two inter-linked judgments of the 
High Court of Andhra Pradesh. It will 
be convenient to dispose them of by 
this common judgment. 


2. Respondents 1 to 9 in Civi 
Appeal No. 1937 of 1972 made a peti- 
tion (W. P. No. 1145 of 1969) under 
Art. 226 of the Constitution in the 
High Court for the issue of a writ of 
Mendamus directing the present  ap- 

pellants (the General Manager. South 
Central Railway and the Secretary, 


` Railway Board) to fix the inter se 
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seniority of the writ petitioners as per 
original proceedings, dated October 16 
1952, of the Railway Board, and to 
further direct them not to give effect 
tio the subsequent proceedings dated, 
November 2, 1957 and January 13. 
1961, of the Board issued by way of 
“modification” and "clarification" of 
its earlier proceedings of 1952. 

3. During the last World War, 
there was acute shortage of foodgrains 
and other necessaries of life. At the 
suggestion of B. N. Rau Committee. 
grain shops for the supply of food- 
grains at cost price to its employees 
were opened by the Indian Railways 
on an extensive scale throughout the 
country. Staff for this temporary 
Grain-Shop Complex was drawn from 
three different sources: 

(i) Temporary employees who on 
being selected through the joint Selec- 
tion Commission or Staff Selection 
Board were initially appointed in the 
permanent Departments and were 
thereafter transferred to the 
Shop Department. 

(ii) Temporary employees selected 
by the Selection Board or the Selec- 
tion Commission for permanent De- 
partments but posted straightway in 
the Grain Shop Department without 
being first appointed in the  depart- 
ment for which they were originally 
selected, and 

(iii) Temporary employees direct- 
ly recruited by the Deputy General 
Managers to the Grain Shop Depart- 
ment from the 'open market’. 


4. Respondents 1 to 9 in this 
appeal belong to category (iii). 

5. After the emergency was 
over, on the recommendation of a high- 
powered committee, it was decided to 
gradually wind up the Grain Shop 
Department and to absorb its staff in 
the permanent Departments of the 
Railway. For this purpose, the Rail- 
way Board took several policy  deci- 
sions commencing from August 24, 
1948. Of these the first which is rele- 
vant as furnishing the background of 
the decisions in question, is dated Fe- 
bruary 3, 1949 (Exh. P). whereby the 
temporary Grain Shop Staff was to be 
grouped as under: 


(a) those who were recruited prior 


Grain 


to and were in service on September . 


15, 1945, and 


(b) those who were recruitéd on 
or after September 15, 1945. 
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6. With regard to group (a), it 
was directed: 

"No age restrictions will apply in 
considering such employees for ab- 
sorption in other departments, but the 
minimum educational qualification 
should not be relaxed......... 


There is, however, no objection to 
the staff concerned being permitted to 
apply to the Railway Service 
Commission for employment in posts 
advertised by them, in which case, for 
the purpose of the maximum age limit 
they can deduct the period of their 
continuous temporary service in the 
grainshop department fnom their pre- 
sent age. No émployee should be re- 
trenched unless he refused to accept 
the alternative employment that is 
offered to him by the Railway Admi- 
nistration." 

7. | As regards (b) it was laid 
down: 


"Although no undertaking has 
been given about their continued re- 
tention in service, it is the Board's 
desire that these staff also should be 
absorbed against suitable vacancies on 
the same lines as the staff recruited 
before this date, subject to the condi- 
tion that neither the restrictions  re- 
quired nor the educational qualifica- 
tions required nor the restrictions re- 
garding the maximum age limit will 
be relaxed except in the latter case, to 
the extent of their continuous tempo- 
rary service rendered by them to the 
Railway. Such staff, will, however, be 
considered for absorption only after 
the staff referred to in item (a) above 
have been offered employment." 


(e) "In all cases other things being 
equal due consideration should be 
given to the length of service of the 
staff concerned." 


This order further provided: 
"(6)....... „permanent or temporary 


staff of other departments on loan to 
the Grainshop Department should hb? 
returned to their parent departments 
if unfilled posts exist and if this is 
found to be administratively conveni- 
ent, so as to reduce the number of 
grainshop staff who be surplus im- 
mediately AET 

(7) E " 











‘emphasis supplied) 
9. Next, in importance, 5s the 


.Railway Board's order No. E.48.REl/ 
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1/3 of October 16, 1952. issued in 
supersession ofits previous orders. "This 
order is the sheet-anchor of the res- 
pondents’ case. Its material part runs 
as under: 


Insupersession of the Board's 
orders contained in item (iii) of their 
letter No. E.48.RE1/1/3A of 6-7-1949, 
laying down the method for the absor- 
ption and fixation of pay of ex-Grain 
Shop staff who were officiating in 
higher grades but were absorbed in 
other Departments in lower grades, it 
has now been decided that the pay of 
all such staff as well as those appoin- 
ted in the intermediate grades, irres- 
pective of the fact that they were ab- 
sorbed either before or after 6-7-1949 
should be fixed on their absorption in 
the regular Departments in accordance 
with the instructions contained in their 
letter No. E.45RE.13/3 dated 22-7-1946, 
and the staff concerned paid the ar- 
rears due on this account. 


2. It has further been decided by 
the Board that such staff should not 
get any preferential treatment other 
than for fixation of pay and obtaining 
alternative employment i.e. they 
should not be given seniority for pur- 
poses of confirmation by virtue . of 
their pay being fixed at a higher stage 
in the absorbing Department over un- 
confirmed men in that Department 
who had longer service but whose pay 
was less. They should be given only 
such seniority which they would have 
got had they been absorbed in the 
absorbing Department right from the 
beginning of service." 


10. On the representation made 
by the National Federation of Indian 
Railwaymen, the Railway Board, re- 
considered its decision of October 16, 
1952 regarding counting of past tem- 
porary service for the purpose of fix- 
ing seniority of 'open market' recruits. 
This reconsidered decision was put in 
the communication dated November 2, 
1957 whereby the Railway Board, in 
partial modification of its’ proceeding 
of October 16, 1952, directed "that the 
seniority of temporary Grain-Shop 
Staff consequent on their absorption 
in the absorbing departments should 
be regulated on the basis of the date 
of their actual absorption in those de- 
partments and not on the basis as if 
they had been absorbed in those de- 
partments right from the beginning of 
service." i 


v. A. V. R. Siddhanti AIR. 


11. On January 13, 1961, the 
Board issued a "clarification" that the 
seniority of the Grain-Shop Staff of 
category (iii) should be fixed from the 
date oftheir absorption in a permanent. 
department, irrespective of their length 
of service inthe Grain-Shop depart- 
ment. With regard tocategory (i), it was 
laid down that temporary staff who 
were initially appointed in the perma- 
nent departments and were then trans- 
ferred to the Grain Shop department 
would not have their seniority affect- 
ed by their transfer to the Grain 
Shop department. It was further sta- 
ted that seniority of category (ii) 
should be fixed with reference to the 
date of their joining the Grain Shop 
Department. 


12. The validity of the above 
decision dated November 2, 1957 and 
January 13, 1961 of the Board has 
been questioned on the ground that 
they discriminate against the employ- 
ees of category (iii) and, as such, vio- 
late the guarantee of equal treatment 
enshrined in Arts. 14 and 16 of the 
Constitution. 


13. Mainly relying upon two 
Single Bench judgments — one of the 
Madras High Court in W. P. No. 3110 
of 1965 and the other of the Bombay 
High Court in Misc. Petn. No. 321 of 
1964, decided on March 15, 1967 — 
the learned Single Judge who tried 
the writ petition, accepted the conten- 
tions of Respondents 1 to 9 and struck. 
down the impugned proceedings. 


14. Aggrieved by that judg- 
ment, the Railway carried an appeal 
under Clause 15 of the Letters Patent 
to the Division Bench of the High 
Court, which dismissed the same witt 
these observations: 


“What has been held by their . 
Lordships in Roshanlal’s case applies 
with equal force to the case on hand. 
Here also there was already an inte- 
grated service namely the Grain Shop 
Department service and all the mem- 
bers of this Service were absorbed in 
different Departments, and after ab- 
sorption, there cannot be a further 
dividing line between direct recruits 
drawn from open market and those 
appointed though Selection Boards as 
that would clearly be a denial of equal 
opportunity to persons similarly. situa- 
ted in the matter of further promotion 
on the basis of their seniority, among 
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Other grounds, Since the absorption of 
direct recruits and others is from the 
integrated Grain Shop Department, no 
discrimination can be shown on the 
Eround of differences that existed be- 
tween various sources prior to the re- 
cruitment to the Grain Shop Depart- 
ment for the purpose of fixing senio- 
rity." 

15. Jt is against this judgment 
that Civil Appeal No. 1937 of 1972 has 
been preferred. 

16. Mr. G. L. Sanghi, learned 
Counsel for the appellants, has raised 
two preliminary objections. The first 
is that the writ petition was filed 8 to 
11 years after the issue of the impugn- 
ed decisions, and as such, was liable 
to be dismissed on the score of laches 
alone. 

17. The second is that the writ 
petitioners did not implead about 120 
employees who were likely to be af- 
fected by the decision in this case. 
Those employees, proceeds the  argu- 
ment, were necessary parties amd their . 
non- -joinder is fatal to the petition. In ` 
support of this contention, Counsel has 
cited Padam Singh Jhina v. Union of 
India, Civil Appeal No. 405 of 1967, 
D/- 14-8-1967 (SC). 


18. Neither of these objections 
appears to be tenable. 


19. Though the plea of laches 
was takenin the counter-affidavit fil- 
ed on behalf of the Railway before the 
High Court, yet it appears that the 
point was not canvassed at the time 
of arguments either before the learn- 
ed Single Judge or the Division Bench 
inthe Letters Patent Appeal. The ap- 
pellants therefore cannot be permit- 

-Jted to resurrect in this Court the same 
objection which they had apparently 
abandoned in the High Court. 


20. As regards the second ob- 
jection, it is to be noted that the deci- 
sions of the Railway Board impugned 
in the writ petition contain adminis- 
trative rules of general application, re- 
gulating absorption in permanent de- 
partments, fixation of seniority, pay 
etc. of the employees of the erstwhile 
Grain-Shop departments. The Respon- 
dents-petitioners are impeaching the 
validity of those policy decisions on 
the ground of their being violative of 
Arts. 14 and 16 of the Constitution. 
The proceedings are analogous to those 
in which the constitutionality of a sta- 
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iutory rule regulating seniority © 
Government servant is assailed. In 
such proceedings the necessary parties 
to be impleaded are those 
whom the relief is sought, 
whose absence no effective decision 
can be rendered by the Court. In the 
present case, the relief is claimed only 
against the Railway which has been 
impleaded through its representative. 
No list or order fixing seniority of the 
petitioners vis-a-vis particular indivi- 
duals, pursuant to the impugned deci- 
sions, is being challenged. The em- 
ployees who were likely to be affected 
as a result of the re-adjustment of the 
petitioner’s seniority in 
with the principles laid down in the 
Board’s decision of October 16, 1952, 
were, at the most, proper parties and 
not necessary parties, and their non- 
joinder could not be fatal to the writ 
petition. 

, 21. The ratio of this Court's 
decision in Padam Singh Jhina's case, 
Civil Appeal No. 405 of 1967, D/- 
* 14-8-1967 (SC) (supra) is not applicable 
to the facts of the instant case. Jhina's 
contention was that he had been mala 
fide reduced in the list of seniority, 
from the 5th to the 7th place and that 
one Prem Sagar had been placed above 
him in contravention of the Rules. The 
validity or vires of the Rules was not 
in question. All the persons whose 
placement in the seniority list was 
controverted were not impleaded, and 
as such, had no opportunity of reply- 
ing to the case set up by Jhina, and, 
in the absence of persons directly af- 
fected, it was not possible for the Court 
to adjudicate the matter. The ratio of 
Jhina's case does not help the appel- 
lant. The cases relevant for our pur- 
pose are B. Gapalaiah v. Govt of Andh- 
ra Pradesh, AIR 1969 Andh Pra 204: 
J. S. Sachdev v. Reserve Bank of 
India, New Delhi, New ILR (1973) 2 
Delhi 392 and Mohan Chandra Joshi 
v. Union of India, Civil Writ No. 550 
of 1970 (Delhi. We approve of the 
rule enunciated on this.point in those 
cases, 


22. On merits, Mr. Sanghi has, 
by and large, adopted the reasoning of 
the Division Bench of the Madras Higa 
Court in General Manager, Southern 
Rly. v. Venkataraman, (1970) 2 Lab 
LJ 76 (Mad) which had, in Letters Pa- 
tent Appeal reversed the judgment of 


the Single Judge, relied upon in the 
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instant case by the Andhra Pradesh 
High Court. D 

23. It is contended that the 
standards; qualifications for eligibility 


and the conditions governing the em-. 


ployees recruited though the Staff 
Selection Board or Joint Service Com- 
mission from sources (i) and (ii) were 
different from those of ‘open-market’ 
recruits, According to the learned 
Counsel, the personnel drawn from 
source (iii) were temporarily engaged 
as an ad hoc measure, without regard 
for age and educational qualifications, 
to meet the emergency and could not 
therefore be-compared and equated 
with the employees of requisite quali- 
fications belonging to categories (i) and 
(ii) recruited or selected in the normal 
way through Selection Boards for re- 
gular departments. The point pressed 
into argument is that while employees 
of categories (i) and (ii) had the assur- 
ance or right as a part of their service 
conditions that on the abolition of the 
Grain Shop Department, they would 
be absorbed and assigned their due 
seniority, in the permanent department 
in or for which they were initially ap- 
pointed or selected, no such right or 
assurance existed in the case of ad hoc 
recruits belonging to category (ii) who 
were given the benefit of their ser- 
vices in the Grain Shop Department, 
only as a matter of grace, subsequent- 
ly on absorption in permanent depart- 
ments. ] 


24. It is not correct to say that 
all the employees of category (iii) were 
substandard in educational qualifica- 
tions. Several persons in that category 
satisfied the educational norms. For 
instance, Siddhanti Respondent was 
F. A, while the minimum educational 
qualification requisite for the post of 
a Commercial Clerk was Matriculation 
or equivalent examination. Though 
sufficient data has not been brought 
on the record on the basis of which a 
firm finding can be given, yet three 
copies of notices (uncertified) have 
been filed by the Respondents which 
indicate that at some stage educational 
qualifications had been - relaxed ` to 
meet the extraordinary demand for 
personnel to man the posts of Ticket 
Collectors and Guards etc. Regarding 
education, all that was required of the 
candidates was & "working knowledge 


of English." It was quite possible, that 
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in categories (ii) and (iii), also, there 
were some whose qualifications were 
not in accord with the prescribed norms. 
Educational qualifications being less 
than the requisite minimum was 
therefore not a feature, peculiar to 
category (iii), only. Indeed, it is not 
the case of the appellants : that the 
classification of the grain-shop staff 
envisaged in the. impugned  proceed- 
ings, for the purpose of absorption and 
Seniority in permanent departments, 
has been made on the basis of educa- 
tional qualifications. ; 


| 25. The fundamental right of 
equality means that persons in like 
Situation, under like circumstances are 
entitled to be treated alike. "The Con- 
stitutional Code of Equality and Equal 
Opportunity”, observed this Court in 
State.of Jammu and Kashmir v. Tri- 
loki Nath Khosla, Civil peal No. 
2134 of 1972, D/- 26-9-1973 — (reported 
in AIR 1974 SC 1), "is a charter for 
equals." So long as employees similar- 
ly circumstanced in the same class of 
Service are treated alike, — the ques- 
tion of hostile discrimination does not 
arise. The equality of opportunity for 
purposes of seniority, promotion and 
like matters of employment is avail- 
able only for persons who fall sub- 
Stantially, within the same class or 
unit of service. The guarantee of equa- 
lity is not applicable as between mem- 
bers of distinct and. different classes 
of the service. The Constitution does 


: not command that in all matters of 


employment absolute symmetry be 
maintained. A wooden equality as be- 
tween all classes of employees regard- 
less of qualifications, kind of jobs, 
nature of responsibility and  perfor- 
mance of the employees is not intend- 
ed, nor it is practicable if the adminis- 
tration is to run. Indeed, the  main- 
tenance of such a ‘classless’ and undis- 
cerning ‘equality’ where, in reality, 
glaring inequalities and intelligible 
differentia exist, wil deprive the 
guarantee of its practical content. 
Broad classification based on reason, 
executive pragmatism and experience 
having a direct relation with the achie- 
vement of efficiency in administration, 
is permissible. That is to say, reason- 
able classification according to some 
principle, to recognise intelligible in- 
equalities or to avoid or correct in- 
equalities is allowed, but not mimiclas- 
sification which creates inequality 
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among the similarly circumstanced 
members of the same class or group. 


26. ‘In the light of the above 
principles it will be seen that the 
pivotal question in the present contro- 
versy is: Were the ‘three categories 
after their transfer or direct recruit- 
ment, as the case may be, to the Grain 
Shop Department fused into a single 
integrated class having the same con- 
ditions of service? Or, did they- con- 


tinue dissimilarity as they started — . 


in three separate compartments? ` 


21. While there is ground to 
hold that category (i) never lost its 
distinctive birth-marks, mo material 
has been placed before us on the basis 
of which it could be said that  cate- 
gories (ii) and (iii), after their direct 
recruitment, had not completely lost 
their genetic pecularities in the com- 
mon unified stream of Grain-Shop ser- 
vice. 

28. The special feature of 
personnel of category (i) was that they 
had been initially appointed against 
substantive vacancies in permanent de- 

‘partments of the Railway. They did 
not come to the temporary Grain Shop 
Department of their own volition or 
option, but by transfer or on loan 


under peremptory orders of their. 


superior officers. They could not be 
placed im a worse position or treated 
differently in the matter of tenure 
than their colleagues who fortuitously 
continued in the pernmenent Depart- 
ments. It was but fair and reasonable 
that, on the abolition of the Grain 


Shop Department, they should be sent, 


back to the permanent Departments, 
whence they came, and given credit of 
their initial service in those Depart- 


ments for the purpose of permanent | 


absorption and seniority. Even from 
. the deficient material placed before 
us, it is clear that personnel from 
source (i) have always been treated as 
a distinct unit having a status akin to 


that of persons on loan or transferees - 


for a period from a permanent Depart- 
` ment to a temporary department. Con- 
sequent upon their decision to 
gradually wind up the Grain Shop 
Department, the first step taken by 
the Railway Board as per para 6 of 
their communication dated February 
3, 1949 (reproduced in a foregoing part 
of this judgment) was to return all 
temporary or permanent staff that had 
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"stated above, we endorse 
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come on'/loan to the -Grain Shops, to 
their parent departments. 


29. ^ It is note-worthy that the 
directions in para 6 of the communica- 


‘tion, dated February 3, 1949, were not 


surperseded by the proceedings, dated 
October 16,1952, which are the founda- 
tion of the Respondent's claim. Cl. (1) 
(i) of the impugned communication, 
dated January 13, 1961, is no more 
than a reiteration, in an amplified 


‘form, of the directions in Para 6, of 


the communication of February 3, 
1949. The direction of October 16, 1952 
regarding fixation of pay.and seniority 
of the ex-Grain Shop staff on their ab- 
sorption in regular departments, were 
obscure and vague on two points. 
Firstly, it was not clear whether the 
ex-Grain Shop staff governed by those 


` directions included the temporary staff 


who had been initially appointed in 
permanent departments and were 
thereafter transferred for some period 
to the Grain-Shop department. Se- 
condly “the beginning of the service” 
in the last sentence of those directions 


“was susceptible of two constructions 


In the restricted sense, it could mean 


-beginning of the service in the Grain- 
- Shop Department. In the wider sense, 


it would include in the case of tnans- 


- ferees to the Grain-Shop, the beginn- 


ing of their service in the permanent 
department whence they came. Clause 
(1) (i) of the communication of Jaru- 
ary 13, 1961 clarified those aspects. 
The differential treatment af the per- 
sonnel belonging to category (i), for 
the purpose of fixing seniority envi- 
saged in clause (1) (i) of the communi- 
cation of January 13, 1961, thus, rests 
on a sound rational basis and does not 
offend Arts. 14 and 16 of the Consti- 
tution, `` 


30. To this extent, for reasons 
the view 
taken by the Division Bench of the 
Madras High Court in (1970) 2 Lab LJ 
76 .(Mad). (supra). 


. 91. But what has been said 
above in regard to category (i) does 
not hold good in the case of the other 
two categories. Excepting that they 
were recruited by two different me- 
thods, in all other respects, these two 
categories were similarly situated. The 
mere fact that the names of persons in 
category (ii) were borne on a list of 
candidates prepared by the Selection 
Board for recruitment to regular De- 
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partments, did not give them a right 
to preferential treatment qua those 
in category (ili) in the matter of ab- 
sorption and seniority in such depart- 
ments. We have perused Paras 302, 303 
and 304 of the Indian Railway  Esta- 
blishment Manual, Chapter III, 2nd 
Edition, relied upon by Mr. Sanghi. 
These‘ are not statutory provisions. 
Even so, there is nothing in them to 
show that a person selected for a per- 
manent department, by the Selection 
Board or Commission, gets a right to 
be appointed merely because of such 
selection and placement of his name on 
the select-list. He gets only a spec ie. 
bare chance of appointment and that 
too if the appoiting authority so desires 
and a vacancy is available for him. All 
that the said provisions say, in subs- 
tance, is that after their appointment, 
their inter se seniority will be fixed 
with reference to their positions iu 
the merit list prepared by the Selec- 
tion Board. 


32. Despite repeated queries, 
the appellants have not placed anv 
document or material nor referred to 
any rule, policy decision or other offi- 
cial record to support their contentions 
that even after their recruitment to 
Grain-Shop Department, categories (ii) 
and (iii), continued as distinct entities 
having different conditions of service. 
Appellants’ failure to furnish such 
material is sought to be justified on 
the ground that the burden of proving 





that the impugned proceedings suffer . 


from the vice of discrimination, was 
on the Respondents. 


33. True, that the initial onus 
of showing that the proceedings of 
1957 and 1961, in question, were dis- 
crimánatory and as such, violative of 
Arts. 14 and 16 of the Constitution, 
was on the Respondents; but in the 
peculiar circumstances of the case, 
such onus had been prima facie dis- 
charged by them. Their claim to relief 
is founded on the Railway Board's 
own decision of October 16, 1952, which 
proceeds on an in-built postulate and 
implied admission that all the person- 
nel recruited to the Grain-Shop de- 
partment were members of the same 
class or unit of service, amd as such en- 
titled alike to the fixation of their se- 
niority with reference to "the beginn- 
ing of their service." It was then the 
turn of the Board to show that the 
inference arising from its admission, 
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or treatment of all persons directly 
recruited, as members of one unified 
Service of the Grain Shop Department 
was wrong. f 

34. Conscious of the necessity 
of resolving the problem in a just, 
practical manner, avoiding a doctri- 
naire approach, we wanted to have 
some idea of the nature and magni- 
tude of the impact which the decision 
of this case might indirectly or inci- 
dentally have on the employees who 
during the interregnum, got promot- 
ed or confirmed on the basis of the 
impugned directions. We, therefore, 
indicated at the outset that as a mat- 
ter of concession, we would be  dis- 
posed to allow the appellants to pro- 
duce even at that stage, after due 
notice to the other side, documentary 
evidence or material; if any, in their 
possession or control, which would 
help substantiate their contention. The 
opportunity was not availed of by the 
appellants. There is, therefore, no es- 
cape from the conclusion that after 
their direct recruitment to the Gram 
Shop Department the personnel coni- 
ing from sources (ii) and (iii) had shed 
their genetic peculiarities and become 
members of the same class or unit 
governed by the same conditions of 
service. For the purposes of absorp- 
tion, seniority, promotion etc. in re- 
gular departments, therefore, they 
were entitled to be treated alike. 

35. The impugned directions of 
1957 and 1961, in so far as they per- 
tain to categories (ii) and (iii), are hit 
by the rule in Roshan Lal Tandon v. 
Union of India, (1968) 1 SCR 185 = 
(AIR 1967 SC 1889) according to which 
once the persons coming or recruited 
to the service, from two different sour- 
ces — in that case  promotees and 
direct recruits — are absorbed into 
one integrated class with identical ser- 
vice conditions, they cannot be discri- 
minated against with reference to the 
original source, for the purposes of 
further promotion to the higher grade. 
What was said about further promo- 
tion in Roshan Lal Tandom’s case 
(supra) is equally applicable to absor- 
ption and seniority in the instant case. 

36. For the foregoing reasons, 
we would hold that the discrimination 
envisaged in the impugned directions 
dated November 2, 1957 and January 
13, 1961, excepting in so far as thev 
pertain to personnel of category (i) is 
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arbitrary and violative of Arts. 14 and 
16 of the Constitution. 

31. In the result we dismiss 
the eppeal with costs throughout and 
affirm the decision of the High Court 
except to the extent indicated above. 


38. In Civil Appeal No. 1938 of 
: 1972, arising out of Writ Petition No. 
952 of 1966, Respondent  Manickyam 
was originally employed as a Com- 
mercial Clerk on December 4, 1944 in 
the Southern Railway and was posted 
at Rayapuram. One Balasubramaniam, 
was then a clerk in the Grain Shop 
Department in Bezwada District and 
posted at Gudur. In 1950, Manickyam 
and Balasubramaniam made joint ap- 
plication for mutual transfer. This ap- 
plication was allowed and, in conse- 
quence, Manickyam and Balasubra- 
niam exchanged places. Manickyam 
was therefore transferred and posted 
on August 10, 1950 at Gudur and was 
given the 445th place in the order of 
seniority among the clerks in the Grain 
Shop Department of Bezwada District. 
This was the rank and position in the 
seniority formerly held by Balasubra- 
maniam. Subsequently, as a result of 
the impugned decisions taken by the 
Railway Board on November 2, 1957 
and January 13. 1961, Manickyam was 
relegated to a lower position in’ the 
seniority list of Commercial Clerks. 
He appealed against this fixation of 
seniority to the Railway Authorities 
who dismissed the same. Manickyam 
then moved the High Court under 
Art. 226 of the Constitution for bring- 
ing up and quashing the order dated 
May 24, 1966 of the Divisional Com- 
mercial Superintendent, Southern Rail- 
way, Vijayawada, in so far as it re- 
lated to the promotion of Respondents 
2 to 8 to the senior time scale of 
Rs. 205-280 and directing Respondent 
No. 1 (Divisional Superintendent, Sou- 
thern Railway, Vijayawada) to pro- 
mote the petitioner to the said 
scale giving hima place im the senior- 
ity immediately above Respondents 2 to 
8 and to pass such further order as may 
be necessary. 

39. In the Counter-affidavit 
filed by the appellant, it was averred 
that Manickyam and  Balasubrama- 
niam were mutually transferred to 
Bezwada District and Rayapuram Dis- 
trict and assigned each other's places 
i e 445th and 601st places in the 
seniority among the Commercial 


G. M., S. C. Rly. v. A. V. R. Siddhanti fPrs. 36-40] S. C. 1763 


Clerks in Bezwada District and Raya- 
puram District, respectively, on the 
basis of an agreement between them. 
It was further stated that on July 18, 
1955 Manickyam made an application 
requesting that he should be given all 
those benefits which had been made 
available to ex Grain Shop clerks. This 
application was declined because the 
petitioner had himself  accep.ed his 
transfer to Bezwada on the condition 
of getting 445th place in the seniority. 


. It was, however, admitted that in pur- 


suance of the Railway Board's orders 
dated November 2, 1957, the seniority 
of all Grain-Shop clerks working as 
Commercial Clerks was revised in 
1965, and on such revision Manicky- 
am’s seniority was also revised as he 
had come to Vijayawada District in 
mutual exchange with Grain Shop 
Employee. It was added that he was 
given what he really deserved under 
the rules and agreement. 


49. From the  pleadings and 
the contentions canvassed, it was clear 
that | Manickyam's ^ grievance was 
against the validity of the Railway 
Board's Orders Dated November 2, 
1957 and January 13, 1961 on the basis 
of which his seniority was, in fict, re- 
vised and downgraded. The learned 
single Judge who tried the writ peti- 
tion found that since the classification 
envisaged in the Railway Board's 
Orders dated November 2, 1957 and 
January 13, 1961 were discriminatory, 
arbitrary and unconstitutional the im- 
pugned orders, also, whereby Mani- 
ckyam’s seniority was revised down 
were invalid. In the result, the Writ 
Petition was allowed and a writ of 
Mandamus directing the appellant to 
give Manickyam 92nd place immedi- 
ately above Pothuraju No. 93 and to 
the then Respondents 2 to 8 from 96th 
to 195th places im the list of seniority 
published as on December 31, 1958, 
was issued. It was further directed: 
“If as a result of the restoration of the 
petitioner’s seniority as per the above 
order, he is entitled to any promotion 
to a higher scale of pay, I direct that 
the first respondent should give him 
the benefit of such promotion.” The 
Letters Patent Appeal preferred by the 
Divisional Superintendent of the Rail- 
way (the Respondent) was dismissed 
by the Division Bench of the High 
Court. Hence this appeal by the Rail- 
way. 
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4l. . Learned Counsel for the 
_ appellant raised the same preliminary 
objections and canvassed the 
contentions which were advanced in 
Civil Appeal -1937 of 1972. For reasons 
given in that .appeal, we would over- 
tule the objections, negative the con- 
tentions and hold that since the ques- 
tioned directions of November 2, 1957 


and January 13, 1961, in so far as they . 


related to the employees of ex-Grain 
Shop recruited from -sources (ii) and 
(iii) were violative of Art. 16 of the 
Constitution, the impugned order 
whereby Manickyam’s 
revised and lowered, in pursuance of 
those directions, was also invalid. 


42. A Mandamus shall there- 
fore, issue directing the appellant to 
restore and refix the place of Manick- 
yam in the list of seniority as on De- 
cemiber 31, 1958, in accordance with the 
Railway Board's directions of October 

: 16, 1952 and taking into account other 
relevant considerations, but ignoring 
the directions contained in the Board's 
communications of November 2, 1957 
-and Jamuary 13, 1961 to the extent they 
have been held to be unconstitutional 
. and invaild. If as a result of the refixa- 
tion of his seniority as directed, Mani- 
ckyam becomes entitled to be promoted 
or to be considered for promotion, he 
shall be so promoted or considered for 
promotion on an actual or notional 
basis, with effect’ from the: date. on 


which such promotion or consideration - 


for promotion, as the case-may be, falls 
due. MEME 

43. With the slight  modifica- 
tion, indicated above, we dismiss this 
appeal. Appellant shall pay the costs 
- of Respondent Manickyam, in this 


Court. - 
Order accordingly. 
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same . 


seniority was 


_impeachable for fraud.in. the 


Civil Appeal No. 1887 of 1967, D/- . 





A. T. R. 


When res judicata — Judgment ob- 
tained by fraud. s ' T 


Brief Note: — (A) It is a well 
established principle of private inter- 
national law that if a foreign judgment 
‘was obtained by fraud, or if the pro- 
ceedings in which it was obtained were 
opposed to natural justice, it will not 
operate as res judicata. An action to 


‘set aside a judgment cannot be brought 


on the ground that it has been deci- 
ded. wrongly, namely that on the . 
merits the decision was one which 
should not have been . rendered, but 
it can be set aside if the Court was 
imposed upon or tricked into. giving 
the judgment. A foreign judgment is 
sense. 
that upon proof of fraud it cannot be 
enforced by action or operate as res 
judicata. The fraud relied upon must 
be extrinsic or collateral and not mere- 
ly fraud which is imputed from alleged 
false statements made at the trial 
which were met with ' counter-state- 


.ments and the whole adjudicated. upon 


by Court and so passed into the-limbo 
Of estoppel by the judgment. That 
estoppel cannot be disturbed except 
upon allegation and proof of new and 
material facts which were not before 
the former Court and from which is to 
be -deduced the new proposition that 
the former judgment was obtained by 
fraud. The fraud which vitiates a 
judgment must generally be fraud of 
the party in whose favour the judg- 
ment is obtained. ^ (Paras 16, 22, 

24, 30, 36) 


Index Note: — (B) Constitution of 
India Art. 5 — Domicile — How de- 
termined. ; 


Brief Note: — (B) Domicile is a 
mixed question of law and fact and 
there is perhaps no chapter in the 
law that has from süch extensive dis- 
cussion received less satisfactory set- 
tlement. This is no doubt attributable 
to the nature of the subject, including 
as it does, inquiry into the animus of 
persons who have either died without 
leaving any clear record of their inten- 
tions, butallowing them to be collect- 
ed by inference from acts often equi- 
vocal, or who, being alive and inter- 
ested, have a natural tendency to give 
their bygone feelings a tone. and co- 
lour suggested by their present incli- 
nations. The traditional statement that, 
to establish domicile, there must be a 
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present intention of permanent  resi- 
dence merely means that so far as the 
mind of the person at the relevant 
time was concerned, he possessed the 


requisite intention. The relevant time . 


varies with the nature of the inquiry. 
It may be past or- present. If the in- 
quiry relates to the- domicile of the 
deceased person, it must be ascertain- 
ed whether at some period in his life 
he had formed and retained a fixed 
and settled intention of residence ina 
given country. One has to consider the 
tastes, habits, conduct, actions, ambi- 
tions, health, hopes and projects of a 
person because they are all considered 
to be keys to his intention to make a 
permanent: home in a place. It is im- 


possible. to lay down any positive rule. 


with respect to the evidence necessary 
to prove intention. Ali that can be said 
is that every conceivable event and in- 
cident in a man's life is a relevant and 
an admissible indication of his state of 


mind. It may be necessary to examine 


the history of his life with the most 
scrupulous care, and to resort even to 
hearsay evidence where the question 
concerns the domicile that a person, 
now deceased, possessed in his” life- 
time. Nothing must be overlooked that 
might possibly ded the place which 
he regarded as his permanent home at 
the relevant time. No fact is too trifl- 
ing to merit consideration. Nothing 
can be neglected which can possibly 
indicate’ the bent of a person's mind. 
His aspirations, whims, prejudices and 
financial expectation, all must be taken 
into account. Undue stress cannot be 
laid upon any single fact, however im- 
pressive it may appear when viewed 
out of its context, for. its importance 
as a determining factor may well be 
minimised when considered in the 
light of other qualifying event. It is 
for this reason that it is impossible to 
formulate a rule specifying the weight 


to be given to. particular evidence. 
: (Paras 20, 33) 
Index Note: — (C) Civil P. C. 


(1908), S. 13 — Foreign judgment — 
When res judicata — Judgment  op- 
posed to natural iustice. 


Brief Note: — (C) When applied 
to foreign judgments, the expression 
"contrary to natural justice" merely re- 
lates to the alleged irregularities -in 
procedure adopted by the adjudicating 
court and has nothing to do wih the 
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' the foreign court but that practice 
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merits of the case. If the proceedings 
be in aecordance with the practice of 
is 
not in accordance with natural justice, 
the.Court wil not allow it to be. con- 
cluded by them.. In other words, the. 
courts are vigilant to see that the de- 
fendant had not been deprived of an 
opportunity to present. his side of the 
case. The wholesome. maxim audi 
alteram partem is deemed to be uni- 
versal and not merely of domestic ap- 
plication. All that is required by rules 
of natural justice is that.in the case of 
minors they should be given an oppor- 
tunity to contest through their natu- 
ral guardians Even if there was any 
breach of the rule.of procedure pre- 
vailing in the forum where the pxo- 
ceedings were conducted, that would 
not be material, as what we have to 


see is whether the proceedings have 


been conducted in substantial com- 
pliance with the prevailing notion of 
fairplay. And, when the natural guar- 
dians: evinced’ their intention not to 
contest the-proceedings by not putting 
any appearance on é of the 
minors, the requirement of natural 
justice was satisfied when the court 
appointed an officer of the court to be 
guardian ad litem of the minors in the 
proceedings. (Para 38). 


. Index Note: — (D) Civil P. C. 
(1908), S. 13 — Foreign judgment — 
When res judicata — Competency of 
Court — Submission to jurisdiction of 
Court. 


Brief Note: — (D) Unless a foreign 
court has jurisdiction in the imter- 
national sense, a judgment delivered 
by that Court would not be recogniz- 
ed or enforceable in India. The true 
basis of enforcement of a foreign judg- 
ment is that the judgment imposes an 
obligation. upon the defendant and, 
therefore, there must be a conmection 
between him and the forum sufficient- 
ly close to make it his duty to perform 
that obligation. It cannot be said that 
an order declaring the domicile of a 
person under Order 11 of R.S.C. of 
England is a judgment in rem.  Per- 
sons affected by such order must sub- 
mit to the jurisdiction of the foreign 
court which makes the declaration 
if otherwise they are not subject to its 
jurisdiction. "(Paras 40, 41,46) 


Index Note: — (E) International 
law — Person dying in England leav- 
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ing immovable property — Held suc- 
cession to the property would be go- 
verned by lex situs ie. English law 
whether or not such person had ac- 
` quired domicile in England — Sale 
proceeds of the  immovable property 
Should be distributed. among the next 
of kin of such person. (Para 13) 
Cases Referred: Chronological Paras 
(1966) 1 QB 828, Societe Co-op. Sidme- 
tal v. Titan International Ltd. 
(1960) 1 WLR 1273 = (1960) 3 All ER 
304, Re Trepea Mines Ltd. 42 
(1953) 2 All ER 794 = (1953) 3 WLR 
507, Travers v. Holley 42, 43 
(1948) 2 All ER 576 = (1948) 2 KB 
443, Syal v. Heyward : 26, 29 
.1930 AC 1-98 LJ PC 163, Ross v. 
.Ross ' |. 84 
1923 SCR 107, Mac Donald v. Pier 
1904 AC 287 — 73 LJ KB 613, Winans 


v. Att-Gen. . 20 
(1902) 86 LT 364 = 1902 PD 130, 
Birch v. Birch . 26 
(1902) 86 LT 365a (HL), Boswell v 
Coaks (No. 2) : 26 


(1900) 175 Mass 71 = 179 US. 405, 
Tyler v. Judges of the Court of Re- 


gistration 46 
(1895) 159 US 113—40 L ed 95, Hilton 


v. Guyot , 28 
(1890) 25 QBD 310 = 63 LT 128, 
'  Vadala v. Lawes 25, 26, 28, 30 


(1889) 14 AC 631, Mc Mullen v. Wad- 


sworth . 83- 
(1887) 14 Ont AR 242, Woodruff v. 
Molennan 27 

' (1884) 27 Ch D 424, Boswell v. 
Coaks 26 


(1882) 10 QBD 295 = 52 LJ. QB 1, 


Abouloff v Oppenheimer SR E 

5 : : -28, 30 
(1870) 6 QB 155 = 40 LJ QB 73 Schi- 
bsby v. Westenholz . Al 
(1868) 1 SC & Div 307, Bell v.. Ken- 
nedy ; E 20 
(1808) 9 East 192, Buchanan v. Buc- 


er . 41 
17 Ont LR 496, Jacobs v. Beaver 27, 30 


The Judgment of the Court was 
delivered by : : 

MATHEW, J.:— This is an appeal. 
on the basis of a certificate, by the 
first defendant, from a decree in a suit 
for partition of the assets of one Dr. 
Krishnan who died in England on Oc- 
tober 18, 1950, according to the pro- 
visions of the Travancore Ezbava Act 
and the dispute between the parties 
now is concerned with the question of 
succession to the sale proceeds of the 


43. 


30° 


' etice. 


^ ALR. 


movables and other moneys includec 
in Schedule-C to the plaint. 


. 2. Krishnan had two brothers, 
namely, Padamanabhan and Govindan, 
the first defendant, and a sister, the 
Second defendant. Krishnan went tc 
England in 1920 for higher studies in 
medicine.-For some time his father 
helped him with money but, after the 
father’s death, his elder brother Padma- 
nabhan did not send him any money 
and, therefore, Krishnan Had to find 

own resources for prosecuting his 
Studies. He received considerable er- 
couragement and financial help for 
carrying on his studies from an elder- 
ly English lady by name Miss Hepwor- 
th. When Krishnan became qualified 
to practise medicine, he set up pra- 
ctice at Sheffield and in course of time 
he was able to build up a good pra- 
He was later employed in the 
National Health Scheme. He purchased 
a building viz, 75-Woodhouse Road, 
Sheffield, where he carried'on his pro- 
fession. He ‘was living in a rented 
house at 97-Prince of Wales Road 
with Miss Hepworth. He had, at 
the time of his death, a private secre- 
tary named Mary Woodliff. 


3. The first  defendant-appel- 
lant came to England both for the pur- 
pose of qualifying himself for F.R.C.S. 
and for taking back Krishnan to India 
He prosecuted his studies in England 
for which Krishnan helped him with 


' money and, by the end of 1949, he re- 


turned to India.- Contrary to his ex- 
pectation, Krishnan did not accompany 
him. Krishnan died suddenly in Eng- 
land on October 18, 1950 intestate. He 
had no wife and children and his as- 
sets in England consisted of the house 
at 75-Woodhouse Road, Sheffield. 
valuable movable. properties and 
moneys. 


. 4. While Krishnan was away 
in England, a partition took place in 
his family and a share in the proper- 
ties of the family was allotted to him. 
Padmanabhan, his elder brother, was. 
managing the properties till his death. 


‘The properties included in Schedules 


A and B to the plaint are those pro- 
perties. 

: 5, As already stated, the se- 
cond defendant is the sister of Krish- 
nen and ist defendant, and plaintiffs 
2to 6 are the children of the first 
plaintiff, daughter of the second de- 
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fendant. Defendants 22 and 23 are Mr. 
Cyrin Lawlin Arksey and Miss Mery 
Woodliff, the administrators of Krish- 
nan's estate, appointed by the High 
Court of Judicature in England and 
they were impleaded in the suit some 
time in 1953, well nigh two years’ 
after the original plaint was filed. 

6. In the suit, as originally 
framed, the plaintiffs claimed parti- 
tion of the items mentioned in Sche- 
dules A and B of the plaint. After the 
institution of the suit, proceedings 
were started in England by Arksey 
and Mary Woodliff on the basis of a 
power of attorney executed by the ap- 
pellant for obtaining letters of admi- 
nistration of the estate of Krishnan. 
Letters of administration were issued 
in their favour. As there was like- 
lihood of dispute as respects the do- 
micile of Krishnan, the administrators 
took out originating summons in the 
High Court of Judicature in England 
for deciding the question whether Kri- 
shnan was domiciled in England at the 
time of his death. By ex. 56 order, the 
High Court held that Krishnan died 
domiciled in England. The house and 
the movables in England were sold 
and the proceeds together with the 
moneys were handed over to defen- 
dants 1 and 2 after taking from them 
a bond of indemnity. 

T. After ex. 56 order was pass- 
ed by the High Court in England, the 
plaint was amended with a prayer to 
divide this amount also 
separately mentioned as Schedule-C. 

8. The first defendant conten- 
ded that the amount specified in Sche- 
dule-C was not liable to be divided 
among the parties to the suit, that as 
Krishnan died domiciled in England, 
succession to the assets in Schedule-C 
was governed by the English Law and 
that he and his sister, the second de- 
fendant, were alone entitled to the 
same as next of kin of the deceased. 

9, The trial court overruled 
the contention of the first defendant 
and held that Krishnan wasnot domi- 
ciled in England at the time of his 
death, that ex. 56 order was obtained 
by fraud, that the proceedings which 
culminated in ex. 56 order were op- 


posed to natural justice and so ex. 56° 


order did not operate as res judicata 
and directed a partition of the amount 
specified in Schedule-C also according 
to the provisions of the Ezhava Act. 
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which was 
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10. It was against this decree 
that the appeal was preferred to the 
High Court by the first defendant. 


11. Before the High Court, the 
appellant contended, among other 
things, that ex. 56 order operated as 
res judicata on the question of domi- 
cile of. Krishnan and that as Krishnan 
died domiciled in England, succession 
to his movables including moneys 
would be governed by English law and 
that, in any event, succession to the 
immovable property in England would 
be determined by the lex situs. 


12. The High Court confinmed 
the finding of the trial court that Kri- 
shnan was not domiciled in England. 
that ex. 56 order was obtained by 
fraud of the appellant, that the pro- 
ceedings in which ex. 56 order was 
obtained were opposed to the princi- 
ples of matural justice and therefore, 
ex. 56 order would not operate as res 
judicata on the question of domicile 
of deceased Krishnan. The Court fur- 
ther found that Krishnan did not ac- 
quire a domicile of choice in England 
and so, succession to movables includ- 
ing the moneys left by Krishnan was 
not governed by English law but ought 
to be distributed among the parties 
according to the provisions of the 
Ezhava Act. The Court also held that 
succession to the house in Sheffield is 
governed by the law of situs end that 
the next of kin of Krishnan are his 
legal heirs in respect of the sale pro- 
ceeds of that property. The High Court 
therefore, confirmed the decree of the 
trial court with the modification that 
the proceeds of the house property 
will be divided between the first and 
the second defendant alone. 


13. There is no dispute be- 
tween the parties that tíhe sale pro- 
ceeds of the  immovable property. 
namely, the house in Sheffield, shouid 
be distributed among the next of kin 
of Krishnan, as succession to them 
should be governed by the Englisin law 
whether or not Krishnan had acquir- 
ed domicile in England. Therefore, the 
only question for consideration in this 
appeal is as regards the law which 
Boverns the succession to movable pro- 
perties and the moneys left by Krish-| 
nan. If Krishnan had acquired a  do- 
micile of choice in Englamd, thera can 
be no doubt that English law would 
govern the succession to them. 
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' 14. To answer the question, we 
have to decide: (1) whether ex. 56 
order operates as res judicata on the 
question of the domicile of Krishnan, 
and, if it does not, (2) whether there 
was sufficient evidence to show that 
Krishnan died domiciled in England. 
15. We wil take up the first 

question. As already stated, the High 

Court was of the view that ex. 56 
order was obtained by fraud practised 
by the first defendant upon the court 
which pronounced it and that, -the 
proceedings which culminated in ex. 56 
order were opposed to natural justice 
and, therefore, it did not operate as 
res jüdiceta. Ae, 4 ^ 
. 16. It is a well-established 
principle of private international law 
that if a foreign judgment was obtain- 
ed by fraud, or if the proceedings in 
which it was obtained were opposed 
to natural justice, it will not operate 
as res judicata, See S. 13 of C.P.C. 


17. After the death of Krish- 


nan, the first defendant addressed a’ 


letter to the High Commissioner. for 
india, London (ex. 22 dated October 
23, 1950) as to the course to be adopt- 


ed with regard to the assets left by: 


Krishnan in England. On November 
10, 1950, Miss Hepworth wrote a let- 
ter to the first  defendent  stat- 
ing: that Krishnan had left mova- 
ble. properties worth considerable 
amount in England.and that his inten- 
tion wes to settle down in England and 
that he had expressed that intention 


to her (ex. 12). On November 27, 1950 . 


Arksey wrote a letter to the first de- 
fendant stating that he kmew that 
Krishnan was domiciled in England 
and asking the first defendant about 
the assets which Krishnan had in 
India (ex.44). On September 25, 1951, 
Arksey sent a-letter to Damodaran, 
the husband of the first daughter of 
defendant No. 2 (ex. II) indicating the 
assets of Krishnan in England and that 
letters of administration were obtain- 
ed in good faith.on the basis that Kri- 
shnan had died domiciled in England 
and that he was instructed by M/s. 
King and Partridge that according to 
the Constitution of India, Krishnan 
would be deemed to have died domi- 
ciled in England and that the first de- 


fendant and his sister would be the: 


legal heirs of Krishnan if he had died 
domiciled in England. 


false.. 


* 
we 
d 
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18. ^ After having obtained the 
letters of administration, the adminis- 
trators, namely, Arksey and Mary 
Woodliff, found that there -was dispute 
among the parties to the-suit about the 
domicile of Krishnan at the time of 
his death. The. administrators wanted 
to be sure of their- position. So they 
applied by originating summons be- 
fore the High Court of Judicature: in. 
England for determination of the ques- 
tion whether Krishnan died domiciled 
in England. The application was made 
under Order 11 of the Rules- of the 
Supreme Court of England and notices 
of the proceedings were served upon 
all the parties to the present suit, the 
notices to the minors being served on 
their natural guardians. The parties 
appeared before the High Court of 
Judicature in England in the proceed- 
ings through their attorneys. In the 
proceedings, two affidavits were filed 
by the administrators, two by the first 
defendant and one each by Miss Hep- 
worth, B. P. Nair (DW-3), T. C. George 
(DW-4) Toleti Kanakaraju (DW 5), 
S. S. Pillai, N. G. Gangadharan ‘and 
P.K.P. Lakshmanan. Miss Hepworth 
was also orally examined in court. It 


“was on the strength of the affidavits 


and the oral evidence -that the court 
came to the conclusion that Krishnan 
died domiciled in England. The ques- 
tion is, whether there are any circum- 
stances in the case to show that ex. 56 
order was obtained by trickery or the 
court was misled in any way by the 
administrators either by knowingly ad- 
ducing false evidence. or procuring 
evidence which to their knowledge was 


19. Arksey and Mary Woodliff 
were firmly of the opinion that Kri- 
shnan was domiciled in England. There 
is no reason to think that this opinion 
was formed under the influence of the 
first defendant. They had the best op- 
portunity to know the mind of Krish- 
nan and they were the most competent 
persons to say whether Krishnan died 
domiciled in England. There is not 
even a faint suggestion that they had 
anything to gain by making out that 
Krishnan died domiciled in England. 
They could not be said to have. adduced 


“any evidence which to their knowledge 


was untmue. There is nothing in the | 
case to show that they did not make: 
a true and full disclosure of all the 
material facts known to them concern- 


^. T - 
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ing the domicile of  Krishnan when 
they applied by way of originating 
summons as required. From the letter 


of Arksey it is clear that his- opinion 


was that Krishnan died domiciled in 
England. Mary Woodliff as the private 
secretary of Krishnan had the closest 
association with him and was in a better 
position than anybody else to form an 
opinion firom the habits, tastes, actions, 
ambitions, health, hopes and projects 
of Krishnan whether he was domiciled 
in England. Krishnan was living with 
Miss Hepworth. We-do not think there 
was any one more intimate with Kri- 
shnan than Miss Hepworth. It was not 
a matter of any mornent.to her whe- 
ther Krishnan died domiciled in Eag- 
land-or not. She did not stand to gain 
in any manner by establishing that 
Krishnan was domiciled in England. 
She not only filed an affidavit in the 
proceedings. but also was orally exa- 
mined. Can anybody .characterise her 
evidence as procured or false? 


20. Domicile is a mixed ques- 


tion of law and fact and there is per- 


haps no chapter in the law that has 
from süch extensive discussion recei- 
ved less satisfactory settlement. This 


is no doubt attributable to the nature. 


of the subject, including as it does, in- 
quiry into the animus of persons who 


have either died without leaving any - 


clear record of their intentions, but 
allowing them to be collected by iùn- 
ference from acts often equivocal; or 
who, being alive and interested, have 
a natural tendency to give . their 
bygone feelings a tone and colour sug- 
gested by their present inclinations, 
See Bell v. Kennedy, (1868) 1 SC & 
Div 307 at p. 322 (H.L.). The traditional 
statement that, to establish domicile, 


there must be a present intention of. 


permanent residence merely means 
that so far as the mind af the person 


at the relevant time was concerned, 
he possessed the requisite intention. 
The relevant time varies with the 


nature of the inquiry. It may be past 
or present. If the inquiry relates to the 
domicile of the deceased person, it 
must ibe ascertained whether at some 
period in his life he had formed and 


retained a fixed and settled intention 


of residence in a given country, see 
Cheshire’s Private International Law, 
8th ed., 164. One has to consider the 
tastes, habits, conduct, actions, ambi- 
tions, health, hopes and projects of a 
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person - because they are ali considered 


.to be keys to his intention to make a 


permanent home in a place, see the 
Speech of Lord Atkinson in Winans 


. V. Att. Gen. (1904) A.C. 287 If, there- 


fore, Govindan, the first defendant, 
despite his statement in some of his 
letters that Krishnan had the intention 
to return to India, made the assertion 
that Krishnan died domiciled in Eng- 
land after taking legal advice from 
competent lawyers in Travancore, it 
cannot be said straightway that the 
first defendant was guilty of any fraud- 
We do not know -the contents of the 
affidavits filed by the first defendant 
in the proceedings which culminated 
in ex. 56 order. We are left to conjec- 
ture their contents. Tihe copies of ^he 
affidavits were not produced in this 
case. Be that as it may, we think that 
de- 
fendant in some of the letters written 
by him while he was in England that 
Krishnan would return to India cannot 
be taken as conclusive of the fact that 
he entertained the view after taking 
legal advice from his lawyers that Kri- 
shnan was not domiciled’ in England 
and the affidavits filed were, there- 
fore, necessarily false. At any rate, it 
is impossible to say that the High 
Court of Judicature in England was 
tricked -or misled to grant the declara- 
tion that Krishnan was domiciled in 
England on the basis of the affidavits 
filed by the first defendant. There is 
nothing on record to indicate that it 
was the affidavit .of the first defen- 
dant which weighed with the High 
Court to grant the declanation. In these 
circumstances we think the High Court 
was not justified in imputing fraud to 
the first defendant in procuring ex. 56 
order. 


21. It was argued that the evi- 


. dence- adduced in this case would show 


that Krishnan was not  domiciled ir 
England, that he did not renounce his 
domicile of origin and acquired a domi- 
cile of choice and therefore, this Court 
should hold that ex. 56 order was ob- 
tained by fraud. 


22. The nature of fraud which 
vitiates a judgment was explained by 


De Grey, C. J. in The Duchess of 


Kingston’s case, Smith’s Li Cases, 
13th ed. 88, 641 at 651. He said that 
though a judgment would be res judi- 
cata and not impeachable from within, 
it might be impeachable from without 
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In other words, though it is not per- 
missible to show that the court was 
mistaken, it might be shown that it 
was misled. There is an essential dis- 
tinction between mistake and trickery. 
The clear implication of the - distinc- 
tion is that an action to set aside a 
judgment cannot be brought on the 
ground that it has been decided wrong- 
ly, namely that on the merits, the 
decision was one which should not 
have been rendered, but that it: can 
be set aside if the Court was imposed 
upon or tricked into giving the judg- 
ment. . 


23. We make it clear at the 
outset that we do not propose to dis- 
cuss the circumstances under which a 
domestic judgment can be set aside or 
shown to be bad on the ground `of 
fraud or to indicate the nature of 





grounds or facts necessary to consti- 


tute fraud for that punpose. 


24. It is now firmly establish- 
ed that a foreign judgment is impea- 
chable for fraud in the sense that up- 
on proof of fraud it cannot be enforced 
by action or operate as res judicata. 
The leading case on the subject in Eng- 
land is Abouloff v. Oppenheimer. 
(1882) 10 QBD 295. This was an action 
brought on a Russian judgment which 
ordered the return of certain goods 
unlawfully detained by the defendant, 
or alternatively, the payment of their 
value, One defence was that the judg- 
ment had bean obtained by fraud in 
that the plaintiff had falsely  repre- 
sented to the Russian Court that the 
defendant was in possession of the 
goods, the truth being that the plain- 
tiff himself continued in possession of 
them throughout. Jt was demurred 
. that this was an insifficient answer in 
pcint of law, since the plea was one 
which the Russian Court could, as a 
matter of fact did, consider, and that 
to examine it again would mean a 
new trial on merits. Lord Coleridge, 
C. J. said that the English Court will 
have to decide whether the foreign 
court has been’ misled by the fraud of 
the plaintiff as the question whether 


it was misled could never have been 


submitted to it, and never could have 
peen in issue between the parties and 
never could have been decided by it 
and, therefore, the English Couri was 
not re-trying any issue which was or 
could have been sulinitted to the de- 
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termination of the Russian Court. The 
learned Chief Justice also said that 


“the fraud of the person who has 
obtained the foreign judgment, is none 
the less capable of being pleaded: end 
proved as an answer to an action on 
the foreign judgment in a proceeding 
in this country, because the facts 
necessary to be proved in the English 
Courts were suppressed in the foreign 
court by the fraud on the part of the 
person who seeks to enforce the judg- 
ment which the foreign court was by 
that person misled so as to pronounce, 
Where a fraud has been successfully 
perpetrated for the purpose of obtain- 
ing the judgment.of a Court, it seems 
to me fallacious to say, that- because 
the foreign court believes what at the 
moment it has no means of knowing 
to be false, the court is mistaken and 
not misled; it is piain that if it had 
been proved before the foreign court 
that fraud had been penpetrated with 
the view of obtaining its decision, the 
judgment would have been different 
from what it was”. 


25. In Vadala v. ‘Lawes, (1890) 
25 QBD 310, the plaintiff sued the de- 
fendant in Italy for the non-payment 
of certain bills of exchange which had 
been accepted by the defendants’ agent 
acting under a. power of attorney. The 
principal defence raised in the action 
was that the bills, which purported to 
be ordinary commercial bills, were 
given in respect of gambling transac- 
tions without the defendant's authori- 
ty. The defence was tried on its merits 
by the Italian court, but failed, and 
judgment was entered for the plain- 
tiff. The plaintiff then brought am ac- 
tion in England on the judgment. 
Again, no new evidence was adduced. 
Lindley, L. J. said that if the fraud up- 
on the foreign court consists in the 
fact that the plaintiff has induced that 
court by fraud to come to a wrong 
conclusion, the whole case can be re-. 
opened although the court in England 
will have to go into the very facts 
which were investigated, and which 
were in issue in the foreign court and 
that the fraud practiced on the court, 
or alleged to have been practised on 
the court, was misleading of the court 
by evidence known by the plaintiff to 
be false. The learned judge also said 
that dhere are two rules relating to 
these meters which have to be borne 
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in mind, and the joint operation of 
which gives rise to the difficulty. First 
of all, there is the general rule that a 
party to an action can impeach the 
judgment for fraud and second, there 
is the general propcsition which is 
perfectly well settled, that when an 
action is. brought on a foreign judg- 
ment, a court cannot go into the 
merits which have been tried in the 
foreign court and that one has to com- 
bine these two rules and apply them 
in the case. He then said: 

“The fraud practised on the Court, 
or alleged to have been practised on 
the Court, was the misleading of the 
Court by evidence known by the plain- 
tiff to be false. That was the whole 
fraud. The question of fact, whether 
what the plaintiff had said in the 
Court below was or was not false, was 
the very question of fact that had been 
adjudicated on in the foreign court; 
and, notwithstanding that was so, 
when the Court came to consider how 


the two rules, to which I have allu-. 


ded, could be worked together, they 
said: “well, if that foreign judgment 
was obtained fraudulently, and if it is 
necessary, in order to prove the fraud, 
to re-try the merits, you are entitled 
to do so according to the law of this 
country”. I cannot read that case 
(Abouloffs case) in any other way. 
Lord Coleridge uses language which I 
do not think is capable of being mis- 
understood.” 


26, The latest decision in Eng. 
land perhaps is that of the Court of 
Appeal in Syal v. Heyward (1948) 2 All 
ER 576. The facts of the case were: 


“On February 12, 1947, the plain- 
tiff obtained against the defendants in 
India a judgment on a plaint in which 
he alleged that he had lent the defen- 
dants rupees 20,000/-. On November 
28, 1947, by order of a master, that 
judgment was registered as a judg- 
ment in the King's Bench Division 
under Section 2 (1) of the Foreign 
Judgments (Reciprocal Enforcement) 
Act, 1933. The defendants applied for 
an order -that the registration of the 
judgment be set aside pursuant to Sec- 
tion 4 (1).(a) (iv) oZ the Act on the 
ground that it had been obtained by 
fraud. They alleged that the pleintiff 
had deceived the court in India in that 
the amount lent to them by the plain- 
tiff was rupees 10,800/- and not, as the 
plaintiff had stated, rupees 30,000/- 
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the difference being made up by com- 
mission and interest paid in advance, 
and that thersby the plaintiff had con- 
cealed from the Indian court the pos- 
sibility that the defendants might have 
a defence under the Indian usury 
laws.” i 


Lord Cohen who delivered the judg- 
ment said in answer to the proposi- 
tion of counsel to the effect that where 
a judgment is sought to be set aside 
on the ground of fraud, the fraud must 
have been discovered by the applicant 
since the date of the foreign judgment: 


"Be that as it may, counsel's real 
difficulty is in his fourth proposition 
For it he relied on Boswell v. Coaks 
(1884) 27 Ch. D. 424; subsequent pro- 
ceedings, sub nom., Boswell v. Coaks 
No. 2 (1902), 86 L. T 365, a decision 
of the House of Lords applied in Birch 
v. Birch, (1902) 86 L.T. 364. These 
Cases no doubt, establish that in pro- 
ceedings to set aside an English judg- 
ment the defendants cannot ask for a 
retrial of the issue of fraud as be- 
tween them and the plaintiff on facts 
known io them at the-date of the ear- 
lier judgment, but in cases under Sec- 
tion 4, the question is not one of fraud 
on the plaintiff, but of fraud on the 
court, and it seems to us to be clearly 
established by authority binding on us 
that, if the defendant shows a prima 
facie case that the court was deceived. 


he is entitled to have that issue tried 


even though, in trying it, the court 
may have to go into defences which 
could have been raised at the first 
trial." 


It would appear that the Court of Ap- 
peal gave the widest scope to the doc- 
trine of (1882) 10 QBD 295 and (1890) 
25 QBD 310. It would follow that a 
Situation like this may arise: 


"A sues B in a: foreign court in 
respect of some transaction between 
them. B has a defence, but the dis- 
closure of it may expose him to some 
cnminal proceeding in the foreign 
jurisdiction. Accordingly he does not 
raise it, and judgment is given for the 
plaintiff. If A subsequently brings an 
action on the foreign judgment in Eng- 
lend, it is presumably open to B to 
plead the defence which he did not 
Plead in the foreign court in support 
of a defence that  iudgment in the 
foreign court was obtained by fraud 
(e.g, by A's perjury) It is submitted 
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that this. is not a very desirable result, 
although it seems to follow logically 
from Syal v. Heyward. It is submitted 


. with'respect; that the Court of Appeal 


might have taken a narrower view of 
Abouloff v. Oppenheimer and Vadala 
v. Lawes and might have held that the 
defence of fraud is available to the de- 
fendant where he has raised the issue 


' in the foreign proceedings, in which 


it has been tried on its merits, and is 
also available where the facts which 


constitute the fraud. came to the notice. ` 


of the defendant after the date of the 
original proceedings. However, 


- decision in “Syal v. Hayward goes far 
. beyond this 65 Law Quarterly Rev 
82, 84.” j 


: 27. The courts in Canada take 
a different: view. In Woodruff. v. Mc 
Lennan (1887) 14 Ont AR 242 which 
was an action brought in Ontario ona 
Michigan judgment, the Supreme 
Court of Ontario held. that it was not 
open to the defendant to plead that 
the plaintiff had misled the Michigan 
court by perjury, where the. proof of 
this allegation .consisted substantially 
in tendering the same evidence which 
had been before the .Michigan court. 
This had been followed by the Ontario 
Supreme Court and by the Supreme 
Court of Nova Scotia; In Jacobs v. 
Beaver, 17 Ont LR 496, Gatrow, J. 
distinguished the case where the facts 


` which were tendered in support of the 
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plea of fraud were discovered after 
the hearing of the original action. In 
such a case they could be properly in- 
troduced in defence to a subsequent 
action on the foreign judgment. 


28. So far as the. American de- 
cisions are concerned, while it is clear 
that a foreign judgment may be attack- 
ed on the ground of fraud in its pro- 
curement, it is not clear how far this 
doctrine goes. (1882) 10. QBD 295 and 
(1890) 25 QBD 310 were referred to 
by the Supreme Court of the United 
States in Hilton v. Guyot, (1895) 159 


US 113 at p. 210 where Gray J. said:. 


“Whether those decisions can be 
followed in regard to foreign judg- 
ments, cónsistently with our own deci- 
sion as to impeaching domestic judg- 
ments for fraud, it is unnecessary im 
this case to determine”. i 


` Te matter is open, though Goodrich 


points out.that there is no American 
case in which the plea of fraud has 
permitted re-examination of the very 


the. 
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matters determined ‘in the original 
suit 65 Law Quarterly Rev. 82, 85. 


29. According to Cheshire, the 
effect of the judgments in . (1882) 10 
QBD 295; (1890) 25 QBD 310 and (1948) 
2 All ER 576 is that the doctrine as to 
the conclusiveness of foreign  judg- 
ments is materially and: most  illogi- 
cally prejudiced. See Private Inter- 
national Law, 8th eá., p. 654. 


39. Although there is general 
acceptance of the rule that a foreign 


‘judgment can be impeached for fraud, 


there is no such accord as to: what kind 
of fraud is sufficient to vitiate a 
foreign judgment.. Must it be only 
fraud which has not been in issue or 
adjudicated upon by the court which 
gave the judgment? Must the court in 


the subsequent action where fraudu- 


lent- misleading of the foreign court is 
alleged refrain from going so far in 
its search for such fraud as to re-try 
the merits of the original action? The . 
wide generality of the observations of 
Coleridge, C. J. in (1882) 10 QBD 295 
and of Lindley, J. in (1890) .25 QBD 
310 in favour of the vitiating effect of 
fraud to the utter disregard of the res 
doctrine certainly departs 
from the usual caution with which the 
courts proceed when dealing with a 
subject, the law .of: which is still in 
the making. We have already referred 
to what Coleridge, C. J. said in (1882) 
10 QBD 295 namely, that the question 
whether the foreign court was misled 
in pronouncing judgment never could 
have been submitted to it, never. could 
have been in issue before it and, there- 
fore, never could have been decided 
by it. This is, generally speaking, true. 
But it is also axiomatic that the ques- 
tion of credibility of witnesses, whe- 
ther they are misleading tbe court by 
false testimony, has to be determined 
by the tribunal in every trial as an 
essential issue, decision of which is a 
prerequisite. to the decision -of the 
main issue upon the merits, A judg- 
ment on the merits, therefore, neces- 
sarily involves a res judicata of the 
credibility of witnesses insofar as the 
evidence which was before the tribu- 
nal is concerned. Thus, when an al- 
legation is made that a foreign judg- 
ment is vitiated because the court was 
fraudulently -misled by perjury, and 
issue is taken with that allegation and 
heard, if the only evidence available 
to ‘substantiate it is that which was 
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used in the foreign court, the result 
will be a re-trial of the merits. It is 


hard to believe that by his "dictum 


Lord Coleridge ever intended, despite 
the abhorrence with which the Com- 
mon Law regards-fraud, to revert to 
the discredited doctrine that a foreign 
judgment is only prima facie evidence 
of a debt and may. be re-examined on 
the merits, to the absolute disregard 
of any limitation that might 
ably be imposed by 
herence to the res judicata doctrine. 
see Conflict of Laws, 
ment as Defence—Note in 8 Canadian 
Bar Review 231 by Horace E. Read.. 
Duff, J. with his usual felicity put the 


point thus in MacDonald' v. Pier, 1923 . 


SCR 107, 120, 121: 


"One is constrained to the conclu- ' 
aus. 


sion upon an examination of the 
thorities that there is jurisdiction in 
the court to entertain an action to set 
aside a judgment on the ground that 
it has been obtained through perjury. 
The principle I conceive to be: this: 
such jurisdiction exists but in the 


exercise of it the court will not per- - 


mit its process to be made use of and 
will exert the utmost care and caution 
to prevent its process being used ‘for 
the purpose of obtaining a re-trial of 
an issue already determined, of an 
issue which transivit in rem judica- 
tam, under the guise of impugning a 
judgment as procured by fraud. There- 
fore the perjury must be in a material 
matter and therefore it must he esta- 
blished .by evidence not known to the 
parties at the time ofthe former trial". 
As Garrow, J. said in Jacobs v. Beaver, 
17 Ont LR 496, the fraud relied unon 
must be extrinsic or collateral and not 
merely fraud. which is imputed from 
alleged false statements made at the 
trial which were met with counter- 
statements and the whole. adjudicated 


upon by Court and so passed into the. 


limbo of -estoppel by the judgment. 
That estoppel cannot be’ disturbed ex- 
cept upon allegation and proof of new 





and material facts which were not be-. 


fore the former court and from which 
are to be deduced the new proposition 
that the former judgment was obtain- 
ed by fraud. 


31. What, then, ere the new 
materials before us to say that ex. 56 
order was obtained by fraud? Do the 
letters written by the first defendant 
to Padmanabhan while he was in Eng- 
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. Travancore and settle 


reason- 
the customary ad-. 


Foreign Judg- , 
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land or those written by Krishnan to 
Padmanabhan, first defendant or his 
niece point unequivocally to the fact 
that. Krishnan intended to return to 
‘down perma- 
nently? e i l 

32. Krishnan had once the in- 
tention of coming back to India after 
completing his studies but, after 1946, 
he had changed his intention. In Ex. 23 
letter written to Padmanabhan on 
January. 6, 1932, Krishnan complains 
of the conduct of Padmanabhan in not 
sending him money for prosecuting his 
studies. In Ex. 24 letter dated March 
16, 1933, again he reiterates his de- 
mand for money ‘and says: 

“the ardent desire of you and peo- 
ple of your opinion ‘is:that I should not. 
come back to the country...... Iwant to 
come back to my ccuntry and that 
after passing all the examinations". 


Likewise, in Exs. 25 and 26 dated Au- 
gust 16, 1933 and August 22, 1933 res- 
pectively, he repeats his demand for 
money and.his desire to come back, 
especially to see his sick mother. In 
Exs. 27 and 28 letters dated April 11, 


1934 and April 27, 1934  respec- 
tively, he again presses his de- 
mand for money amd ardent de- 


sire to come to Travancore to see his 
ailing. mother. In Ex. 29 letter dated 
June 19, 1936, Krishnan blames Pad- 
manabhan and the members of the 
family for their behaviour in not send- 
ing him money which would have ena- 
bled him to come to Travancore and 
see his mother who had died in the 
meanwhile. We find a change of atti- 
tude in Krishnan from his letter. writ- 
ten to-his niece Challamma on April 4, 


- 1939 (Ex. 5) wherein he states that he 


has decided to stand on his own legs. 
He says in the letter: “When I have 
saved enough money ` to lead a res- 
pectable life at home I will come 
back". On October 23, 1939 (Ex. 7) 
Krishnan writes to Padmanabhan de- 
manding the income from his share of 
properties. He asks:. "Where is my in- 
come?” he wants an account ofthe 
‘family jewels’ and threatens legal pro- 
ears in case his demand is not satis- 
fied. that letter he addresses his 
HS for the first time as “dear sir". 
The same demand is repeated in Ez. 30 
dated November 6, 1939. Oa Novem- 
ber 16, 1939, Krishnan writes Ex. 6 
letter to Challamma saying that- he 
will take revenge on Padinanabhan 
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and that he will come back within 10 
years. Mrs. Padmanabhan died in 1941. 
Gc zindan, the first defendant went to 
England in 1946 Exs. 8 amd 10 writ- 
ten on the same day ie, July 1, 1946, 
by the first defendant to Padmanabhan 
weuld indicate that Krishnan was 
making good income, that he would 
return to Travancore within 3 years. 
In Ex. 1 (a) letter Krishnan states to 
Padmanabhan on July 1, 1946 that he 
is reluctant to give up his practice and 


waste his time in Trivandrum and that - 


is the reason why he wants to stay in 
England but he hopes to retum and 
settle down in, Trivandrum permanent- 
ly. In Ex. 2letter dated July 21, 1946, 
the. first defendant informed Padma- 
.mabhàn that Krishnan says thet he is 
against the idea of coming to India 
and returning to England and that he 
is bitter to Padmanabhan for ‘not send- 
ing-him money when he was in need. 
This is in answer to ex. 46 letter sent 
by Padmanabhan to the finst defen- 
dant stating whether Krishnan can be 
persuaded to come to Travancore and 
return to England. In Ex. 9 letter 
dated February 4, 1948: sent by the 
first defendant to Padmamabhan from 
Edinburgh, it is stated that Krishnan 
is willing to spend money for the first 
defendant's education but he is reluc- 
tant to send any money to Padmana- 
bhan and that Krishnan might be re- 
turning after 5 years as he is finding 
it difficult to leave Miss Hepworth. On 
March 11, 1948, Padmanabhan sent 
ex. 47 letter to the first defendant 
saying that Krishnan did not replv to 
his (Padmanabhan’s) letters. In his let- 
ter dated August 3, 1948 (Ex. 3) to 
Padmanabhan, Krishnan asks the ques- 
tion how much money Padmanabhan 


was holding in Krishnan’s account and . 


that his idea is to return within one 
year and to buy a plot and build a 
house in Trivandrum. In Ex. 45 letter 
dated January 23, 1949 written to the 
first defendant, Padmanabhian asks the 
former to bring Krishnan with him a5 
the family members are all anxious to 
see Krishnan. In Ex. 4letter dated Fe- 
bruary 10, 1949, the first defendant 
states that Krishnan is getting a decent 
income and he is not willing to give 
it up and come home that he hopes to 
return after 5 more years for ever. In 
Ex. 49 letter dated March 29, 1949 
written to the first defendant, Padma- 
nabhan says that even if Krishnan is 
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employed, it is possible for him to 
come to. Trivandrum and then return 
to England as they all desire to see 
him. In September, 1949, the first de- 
fendant returned to Travancore. Kri- 
shnan did not accompany him, 


33. It would appear that till 
1939, Krishnan had the intention to 
return to India. But when he acquired 
a comfortable practice and purchased 
a house in Sheffield, his intention 
changed. Although he was saying in 
some of his letters after 1939 that he 


‘would return and settle down in Tra- 


vancore, that was with the  predomi- 
nant idea of getting from  Padmanma-| 
bhan his share of the income. If he had 
made it clear that he would not re-|. 
turn, the chances cf Padmanabhan ac- 
counting for the income he had been 
taking from his (Krishnan's) share of 
the properties were remote. Exhibits 
12, 13, 14, 15, 16 and 17, all written 
by Miss Hepworth after the death of 
Krishnan, make it ' abundantly clear 
that Krisbnan had absolutely no inten- 
tion of returning to India. In ex. 15 
letter she says: "All I can say is that 
he. (Krishnan) repeatedly said that I 
shall never go back to India". In Ex, 17 
letter she says that she suggested to 
Krishnan for a holiday in India, but 
he said never. As Cheshire has said: 
See Private International Law, 8th ed., 
164. es 

“It is impossible to lay down any 
positive rule with respect to the evi- 
dence necessary to prove intention. All 
that can be said is that every conceiv- 
able event and incident in a man's life 
is a relevant and an admissible indi- 
cation of his state of mind. It may be 
necessary to examine the history of 
his life with the most scrupulous care, 
end to resort even to hearsay evidence 
where the question concerns the domi- 
cil that a person, now deceased, pos- 
sessed in his lifetime. Nothing must be 
overlooked that might possibly show 
the place which he regarded as his 
permanent home at the relevant time. 
No fact is too trifling to merit consi- 
deration". 


Nothing can be neglected which can 
possibly indicate the bent of Krish- 
nan's mind. His aspirations, whims, pre- 
judices and financial expectation, all 
must be taken into account. Undue 
stress cannot be laid upon any single 
fact, however impressive it may  ap- 
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pear when viewed out of its context, 
for its importance as a determining 
factor may well be minimised when 
considered in the light of other quali- 
fying event. It is for this reason that 
it is impossible to formulate a rule 
specifying the weight to be given to 
particular evidence. All that can be 
gathered from the authorities in this 
respect is that more reliance is placed 
upon conduct than upon declaration of 
intention. "It is not by naked asser- 





tion, but by deeds and acts that a domi- 
cil is established" See Mc Mullen v. 
Wardsworth, (1889) 14 AC 631 at 
p. 636. 

34. We are of the view that 
the declaration by Krishnan in the 
letters written after 1939 that he would 
return to Travancore did not contain 
the real expression of his settled inten- 
tion. These declarations cannot be 
taken at their face value. They are 
interested statement; designed to ex- 
tract from Padmanabhan the share of 


. his income. They seem to us to repre- 


sent nothing more than an expectation 
unlikely to be fulfilled. Although 10 


-years, 5 years, 1 year and then 5 years 


were fixed as the limit from time to 
time for his return, he did not take’ 
any active step in furtherance of his 
expressed intention. Lord Buckmaster 
has said: See Ross v. Ross (1930) AC. 
1, at p. 6. 

“Declarations as to intention are 
rightly regarded in determining the 
question of a change of domicil, but 
they must be examined by consider- 
ing the person to whom, the purposes 
for which and the circumstances in 
which they are made, and they must 
further be fortified and carried into 
effect by conduct and action consistent 
with the declared expression". 

35. We think that the declara- 
tions made by Krishnan to Miss Hep- 
worth from time to time represented 
his true intention. His conduct and ac- 
tion were consistent with his declared 
intention to her. The statements made 
by Krishnan in the letters refenred to 
were made from other considerations 


. and circumstances and were not fortifi- 


ed and carried into effect by conduct 
or action consistent with the- state- 
ments. As we said, the question of 
domicile is a mixed question of law 
and fact. The High Court did not deal 
with the question of domicile of Kri- 
shnan except that it said that some of 
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the letters of Krishnan and Govindan 


‘show that Krishnan expressed his in- 


tention to return to Travancore and, 
therefore, for that reason also, Ex. 56 
order was obtained by fmaud. 


36. "The fraud which vitiates 
a judgment must generally be fraud 
of the party in whose favour the judg- 
ment is obtained” see Dicey and Mor 
ris on The Conflict of Laws, 8th ed. 
1009. It was the administrators who 
obtained Ex. 56 order and by no 
stretch of imagination could it be said 
that they practised any fraud by ad- 
ducing evidence which they knew was 
false or induced any person or witness 
to give false evidence or file any false 
affidavit. Nor could it be said that the 
English Court was misled by what the 
first defendant said about the domicile 
of Krishnan, as persons who were more 
competent to speak about the domicile 
of Krishnan had filed affidavits and 
tendered oral evidence to the effect 
tbat Krishnan died domiciled in Eng- 
land. 

37. If that be so, the further 
question is whéther the proceedings 
in which Ex. 56 order was obtained 
were opposed to natural justice. It was 
contended that notices of the proceed- 
ing which culminated in Ex. 56 order 
have been served on the minors 
through their natural guardians, that 
natural guardians were not appointed 
as guardians ad litem and therefore, 
the proceedings were opposed to prin- 
ciples of natural justice. In other 
words, the argument was, that, since 
the natural guardians on whom the 
notices of the proceedings were served 
were not appointed as guardians ad 
litem of the minors they had no op- 
portunity to contest the proceedings on 
behalf of the minors and so the pro- 
erate were opposed to natural jus- 
ice. 

38. We do not think that there 
is any substance in this contention. It 
is extremely difficult to fix with pre- 
cision the exact cases in whiüch the con- 
travention of any rule of procedure is 
sufficiently serious to justify a refusal 
of recognition or enforcement of a 
foreign judgment. It is difficult to 
trace the delicate gradations of injus- 
tice SO as to reach a definite point at 
which it deserves to be called the 
negation of natural justice. The ex- 
pression "contrary to natural justice" 
has figured so prominently in judicial 


1776 S. C. [Prs. 38-41} Sankaran v. Lakshmi (Mathew .J.) 


statements that it is essential to fix its 










not in accordance with natural justice, 
-the 


fendant had not been deprived of an 
opportunity to present his side of the 


tional Law, 8th ed. p. 656. The whole- 
some maxim audi alteram partem is 
deemed to be. universal, not merely of 
omestic application, amd therefore, 
the only question is, . whether the 
minors had an opportunity of contest- 
ing the. proceeding in the English 
court. If notices of the proceedings 
were served:on their natural guar- 
dians, but they did not appear on be- 
half of the minors although they put 
in appearance in the -proceedings ir 
their personal capacity, what could 

the foreign court do except to appoint 
` 8 court guardian for the minors? Under 
Order 32 of the Civil Procedure Code, 
if the natural guardian is unwilling to 
act as guardian for a minor in.a suit, 
the court can appoiut an officer of the 
court to be such guardian. In effect, 
when the natural ` guardians were 


given notice of the proceedings on be-. 


'|half of the minors, an opportunity was 
given to the minors through those guar- 
dians to contest the proceedings. All 
that is required by rules of natural 
justice is that minors should be given 
an opportunity to .contest through 
their natural guardians. Even if there 
was any breach of ihe rule of proce- 
dure prevailing in the forum where 
the proceedings were conducted, that 

 |would not be material as what we 

have to see is whether the proceedings 
have been conducted in substantial 
compliance with the prevailing notion 
of fairplay. And, when the natural 
guardians evinced their intention not 
to contest the proceedings by not put- 
ting any appearance on behalf of the 
minors, we think the requirement of 
natural justice was satisfied when tihe 
court appointed an officer of the court 
to be guardian ad litem of the minors 


in the proceedings. 


this court will not allow it to be con- ` 


ease see Cheshire’s Private  Interna-. 


, of the English Court 


A.LR. 


. 39. Counsel for the respondents 
raised a new point not taken either 
before the trial court or High Court 
and that is that as the minors did not 
submit to the jurisdiction of the En- 
glish Court, that court had no jurisdic- 


tion so far as they were concerned and 
: the declaration in Ex. 56 order would 


notoperate asres judicata as respects. 
them. j 
44. _ Now, it is a well-establish- 
ed proposition in private international 
law. that unless a foreign 'court has 
Jurisdiction in the international sense, 
a judgment delivered by. that court! 
would not be recognized or enforce- 
able in India. The guardians of the 
minors did not enter appearance on 
behalf of the minors and so it cannot 


"be said that the minors through . the 


guardians submitted to the Jurisdiction 


41. The practice illustrated by 
Order 11 of the English R.S.C., under 
which the courts of a country assume 
jurisdiction over absentees, raises the 
question whether a foreign judgment 
given in these circumstances will be 
recognized elsewhere. The authorities, 


So far as they go, are against recogni- 


tion. The question. arose in Buchanan 
v. Bucker, (1808) 9 East 192 where it 
was. disclosed that by the law of 
Tobago, service of process might be 
effected upon an absent defendant by 
nailing a copy of the summons on the 
door of the court house. It was held 
that a judgment given against an ab- 
sentee after service in this manner was 
an international nullity having no ex- 
tra-territorial effect. Indeed, the sug- 
gestion that it should be actionable in 
England prompted Lord Ellenborough 
to ask the question: i 

‘Can the island of Tobago pass a 
law to bind the rights of the whole 
world? Would the world submitto such 
an assumed jurisdiction?' (at p. 194). 
In Schibsby v. Westemholz, (1870) 6 
QB 155, a judgment had been given 
by a French Court against Danish sub- 


jects resident in England. The  ques- 


tion was: 

“The mode of citation adopted in 
accordance with French law was to 
serve the summons on the Procureur 
Imperial, the rule Leing that if a de- 
fendant did not appear within ome 
month after such service, judgment 
might be given against him. Although 
not required by the law, it was custo- 
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mary in the interests of fair. dealing 
to forward the summons to the con- 
sulate of the country where the defen- 
dant resided, with instructions to de- 
liver. it to him if practicable. In the 
instant case, the defendants were noti- 
fied of the proceedings in this manner, 
but they failed to appear and 
ment was given against them. 


It was held that no action lay upon 
the judgment. From the non-appear- 
ance of a defendant who is not other- 
wise subject. to the jurisdiction of the 
foreign court it is impossible to spell 
out any such duty. The true basis of 
enforcement of a foreign judgment is 
that the judgment imposes an obliga- 
tion upon the defendant and,  there- 
fore, there must be a connection be- 
tween him and the forum sufficient 

close to make it his duty to perform 
that obligation. If the principle upon 
which judgments are enforceable been 
comity, the Court of Queen’s Bench in 
the above case said that, having regard 


to the English practice of service out - 


of the jurisdiction it would have rea- 
ched a different conclusion. 


42. It is not without signifi- 
cance, however, that in this general 
context, the Court of Appeal in Tra- 
vers v. Holley, (1953) 2 All ER 794 
acted on the basis of reciprocity ' and 
held that what entitles an English 
court to assume diverse jurisdiction is 
equally effective in the case of a 
foreign court. Im a later case Re: 
Trepca Mines Ltd. -(1960) 1 WLR 1273 
at pp. 1281-82, Hodson, L.J. observed 
that (1953) 2 All ER 794 was © 

“a decision limited to a judgment 
in rem in a matter affecting matrimo- 
nial status, and it has not been follow- 
ed, so far as I am aware, in any case 
except a matrimonial case". See Che- 
shire’s Private International Law, 8th 
Edn., pp. 634-635. cr cT 

-43. . The . question was again 
considered in Societa Co-operative Sid- 
mental v. Titan International Ltd., 
(1966) 1 QB 828. The facts in.the case 
were: 

T., an English company, sold to a 
Belgian company, S a quantity of 
steel and it was a term of the contract 
that T. would ship the steel to an Ita- 
lian company, who had purchased it 
from S. The Italian company was not 
satisfied with the quality of the steel 
and brought proceedings im a Belgian 
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court against S. S. joined T to those 
proceedings and served notice of the 
proceedings on T. in England. T. took 
no part in the proceedings and did not 
submit to the jurisdiction of the Bei- 
gian Court. The Belgian court gave 
judgment for the Italian company 
against S. and for S against T. S. re- 
gistered that judgment, under the 


' Foreign Judgments. (Reciprocal En- 


forcement) Act, 1933, in the Queen's 
Bench Division. T. issued a summons 
to have the registration set aside on 
the ground that the Belgian court had 
no jurisdiction in the circumstances of 
the case within the meaning of.S. 4 of 
the Act. 
Widgeray, J. said that the true reason 
on which a foreign ivdgment is en- 
forced in England is that the judgment 
of a foreign court of competent juris- 
diction over the defendant imposes a 
duty. or obligation on the defendant to 
pay the sum for which the judgment 
is given which the courts in the coun- 
try are bound to enforce and conse- 
quently anything which negatives that 
duty or forms a legal excuse for not 
performing it is a defence to an action. 
He observed: i i 

“It appears to me to have been 
recognised by the common law that 
the enforcement in this country by 
action of a judgment obtained abroad 
depended primarily.upon whether the 
defendant had a duty to observe the 
terms of the foreign judgment." 
The Court then considered the case of 


(1953) 2 All ER 794 and said, since the ` 


reason for enforcement of foreign 
judgment is not comity but the exis- 
tence of jurisdiction over the person,a 
judgment obtained without jurisdiction 
in foreign court in circumstances in 
which English court would assume 
jurisdiction cannot be recognized. 


44. With the growth of inter- 
nationalism, a new approach to the 
question has been’ advocated by O. 
Kahn-Freund, see "The Growth of In- 
ternationalism in English Private In- 
ternational'Law," The Hebrew  Uni- 
versity of Jerusalem Lionel Cohen 


Lectures, Sixth Series, January, 1960, | 


pp. 29-30. . 
“Underlying the. first meaning: 


the one of Travers v. Holley, there is: 
something like the moral principle: 


"Do unto others as you would want 
others to do unto yourself’, something, 
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if you like, a little like Kant's Cate- 
gorical Imperative: As I claim  juris- 
diction in these circumstances, I must 
acknowledge your right to do so as 
well, because I cannot deny that the 
principle underlying my course of ac- 
tion is a principle on which any other 
member of the community of nations 
ought to act. I am not saying that such 
lofty thoughts were necessarily present 
to the minds of the Judges who decided 
the case. Perhaps they were more ins- 
pired by the horror matrimonii clau- 
dicantis, the need for preventing limp- 
ing marriages of which I think English 
specialists in marriage law such as 
Hodson L. J. are very much aware.” 

45. Mr. Sarjoo Prasad for the 
appellant contended that a judgment 
or order declaring domicile of a per- 
son is a judgment in rem and in the 
proceedings to obtain such an order 
or judgment, notice need not be ser- 
ved upon all persons affected by the 
declaration or determination. A judg- 
ment in rem determines the status of 
a person or thing and such a judgment 
is conclusive evidence for and against 
all persons whether parties, privies or 
strangers of the matter actually de- 
cided. A judgment in rem determines 
the “destiny of the res itself’ and 
binds all persons cleiming an interest 
in the res. Mr. Sarjoo Prasad submit- 
ted that although domicile in the ab- 
stract is not res it savours of res like 
marriage. and, therefore, a determina- 
tion or declaration of the domicile of 
aperson is a judgment which is bind- 
ing on the whole world and any fail- 
ure to serve the notices upon the 
minors or their failure to appear m 
court in pursuance to the notices is 
quite immaterial for  adjudging the 
question. of jurisdiction. i 

46. The difference between a 
. judgment in personam and a judg- 
ment in rem was pointed out by Chief 
Justice Holmes in Tyler v. Judges of 
the Court of Registration (1900) 175 
Mass. 71. where he said: 


“Tf the technical object of the suit 
is to establish a claim against some 
particular person, -with a judgment 
' which generally, in theory at least, 
binds his body, or to bar some indivi- 
dual claim or objection, so that only 
certain persons are entitled to be heard 
in defence, the action is in personam, 
although it may concern the right to, 
or possession. of, a tangible thing. 
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on the other hand, the object is to bar 
indifferently all who might be minded 
to make an objection of any sort 
against the right sought to be establi- 
shed, and ifanyone inthe world has 
a right to be heard on the strength of 
alleging facts which, if true, show an 
inconsistent interest, the proceeding is 
in rem. All proceedings, like all rights, 
are really against persons. Whether 
they are proceedings or rights in rem 
depends on the number of persons 
affected. Hence the res need not be 
personified and made a party  defen- 
dant, as happens with the ship in the 
Admiralty. It need not even be a tan- 
Bible thing at all, as sufficiently ap- 
pears by the case of the probate of 
wills. Personificatioa and naming the 
res as defendant are mere symbols, 
not the essential matter". 


Section 41 of the Evidence Act spe 
only of a final judgment, order or 
decree of a competent court, in the 
exercise of probate, matrimonial, ad- 
miralty or  insolvency jurisdiction 
which confers upon or takes away 
from any person any legal character. 
or which declares any person to be 
entitled to any such character, or to 
be entitled to any specific thing, not 
as against any specified person bu 
absolutely. We are not quite sure whe- 
ther judgments or orders rendered in 
the exercise of any other jurisdiction 
would have the effect of a judgment 
in rem. We were referred to no autho- 












land is a judgment in rem and that 
persons affected need not submit to 
the jurisdiction of the foreign court 
which makes the declaration if other- 
wise they are not subject to its juris- 
diction. 

41. In this view, we do not 
think that the Ex. 56 order was valid 
as against the minors. The position, 
therefore, is that so far as the.major 
respondents in Ex. 56 proceedings were 
concerned, the court had jurisdiction 
since they submitted to its jurisdiction 
and the decision of the court would 
operate as res judicata. But, so far as 
the minor respondents to those pro- 
ceedings are concerned, we are of the 
view, on the evidence in this case 
which we have already discussed in 
detail, that Krishnan had no settled 
or definite intention to return to Tra- 
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vancore and that, as he was a resident 
in England and as his acts and conduct 
were consistent only with his inten- 
tion to make it his permanent home, 
he died domiciled in England. 


48. We think that the High 
Court was right in its conclusion that 
the sale proceeds of the house in Shef- 
field has to be distributed according to 
the English law. To this extent we 
uphold the judgment of the High Court 
but set it aside in other respects. 


49. In the result, we hold that 
the suecession to the amount specified 
in Schedule-C minus the amount 
which represents the sale proceeds of 
the house property in Sheffield must 
also be governed by English law and 
that the amount must be distributed 
between the first and second defen- 
dants in equal shares. We allow the 
appeal but make no order as to costs. 


Appeal ailowed. 
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Index Note: — (A) Bombay Muni- 
cipal Corporation Act (3 of 1888), Sec- 


tion 154 (1) — Method of valuation — - 


Land on which building is being con- 
structed — Rateable — Doctrine of 
sterility is not applicable. (1969) 71 
Bom LR 398, Reversed. (X-Ref:— 
S. 3 (r)). i 
Brief Note: — (A) The. land on 
which a building is being constructed 
does not cease to be rateable simply 
because a construction is going on up- 
on it. (1969) 71 Bom LR 398, Re- 
versed. (Para 21) 


So long as a building is not com- 
pleted or constructed to such an ex- 
tent that at least a partial completion 
notice can be given so that the com- 
pleted portion can be occupied and let, 


the land can, for purpose of rating, be 
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equated with or treated as vacant land. 
It is only when the building which is 
being put up is in such a state tihat it 
is actually and legally capable of oc- 
cupation that the letting value of the 
building can enter into the computa- 
tion for rating "Rebus sic Stantibus" 
Although, the definition of land, which 
is rateable, covers three kinds of 
"land", yet, for the purposes of rating 
Section ' 154 recognises only two cate- 
gories. Therefore, all "land" must fall 
in one of these two categories for pur- 
poses of rating and not outside. 

(Pana 21) 


The doctrine of sterility, in the 
context of the provisions of the Act 
cannot apply. In England, what hap- 
pens is that when land, which is in the 
process of being built upon, is 
equated with vacant land, which is 
not yielding any profit, it ceases to be 
rateable land. But, under the Act al 
"land", whether vacent, or in the vro- 
cess of being built npon, or built up- 
on, is rateable according to the well 
sett'ed principles. All that can be said 
is that, so long as a building being 
comstructed on some land is not in a 
state fit for occupation. its rateable 
value should not be more or less than 
that of land which is vacant. (Case law 
discussed.) g (Para 22) 
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wardens & Overseers of Parish 25 
(1886) 17 QBD 738 — 55 LJ MC 169, 
R. v. London School Board 25 
(1884) 13 QBD 929, 
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Llaneilian Overseers . 23 
(1870) 6 QB 193 = 40 LJ MC 30, 
_ Metropolitan Board of Works v. 
Overseers of West Hàm : 23 
The Judgment of the Court was 
delivered by sU - 
BEG, J.:— This appeal, by certi- 
fication under Article 133 (1) (c) of the 
Constitution, is directed against the 
judgment of a Division Bench of the 
Bombay High Court holding that, al- 
though, a vacant plot of land is rete- 
able under the provisions of the Bom- 
bay Municipal Corporation Act 3 of 
1888 (hereinafter referred to as ‘the 
Act’), and so is land which has been 
built upon, yet, any part of land which 
is being actually built upon is not rate- 


able until the building is finished be-’ 


cause no ‘tenant could take it in that 
‘condition. In other words, the: Division 
Bench upheld what may be called the 
doctrine of sterility with which the 
land was said to have been struck 
during the period when a building was 
being actually put up on it.. The ap- 
pellant Corporation questions the ap- 
plicability of this doctrine to rating of 
land in this country. i 


2. Before proceeding further, 
we may briefly give the facts and cir- 
cumstances in which the question men- 
tioned above arises. The respondent 
Company is the owner of 6652 sq. yds 
of land, out of which 450 sq. yds., were 


West Bromwich ` 
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deducted for naving fallen within "the 
Set back line". Out of the remaining 
area of 6202 sq. yds., 1060 sq. yds, 
was being built upon at the relevant 
time whilst the remaining .5142 sq. 
yds. Was lying vacant during the period 
under consideration, As the respondent 
Company did not lead any evidence 
about the hypothetical rent of any part 
of land, the Assessor & Collector of 
Bombay Municipal Corporation deter- 
mined the market value of the whole 
land as Rs. 62020/- at Rs. 10/- per sq. 
yd. He then calculated the hypotheti- 
cal rent by taking a rate of interest of 
31/2% per annum as the reasonable 
return on this value so that the hypo- 
thetical annual rental value came to 
Rs. 2170/-. From 1-1-1962, the Assessor 
divided the plot notionally .into two 
parts, one of 1060 sq. yds., which was 
being .built upon, and the other of 


. 9142 sq. yds. which was lying vacant. 


He ihen assessed the orobable market 
value of the plot which was being built 
upon as Rs. 10,600/- at Rs. 10/- ver 
sq. yd., but, as he considered it better 
developed, he fixed 5% per annum in- 
terest as a reasonable return on it for 
determining its hypothetical rent 
which came to Rs. 530/-. For the va- 
cant land, also valued at the same 
rate, the market value was found to be 
Rs. 51,420/-, but the annual rate of in- ` 
terest to determine reasonable return 
was takenas 31/2% only, as was done 
previously for the whole land, so that 
its hypothetical annual rent came to 
Rs. 1800/-. Thus, the total hypotheti- 
eal annual rental value of the land for 
the period under consideration came 
to Rs. 2330 for both parts according 
to what is known as “the contractor's 
test". x 


3. The respondent company, 
aggrieved by the Assessor’s fixation of 
rateable value, had appealed to the 
Small Cause Court of Bombay which 
dismissed the appeal. The respondent 
company then appealed to the Bom- 
bay High Court under Section 218 (D) 
ofthe Act. The appeal was summarily 
rejected by a learned Single Judge of 
that Court. On a further appeal, a 
Division Bench of. the High Court, 
after repelling a preliminary objection 
tothe maintainability of the appeal to 
it by adopting the view that it was not 
a second appeal for the purpose of the 
Letters Patent, held that the part of 
the land. which was being built upon 
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was not nateable at all as no temant 
could or would take the property | in 
that condition. Thus, the Division 
Bench had applied what may be call- 
ed the "doctrine of sterility”. It ob- 
served: : 

“if there is no tenant who would 
be prepared to take the property from 
year to year in its then condition, evi- 
dently there can be no tax on the 
- same". f 
As this doctrine could not apply to the 
vacant land, the order of the Assessing 
authority and the principle applied by 
it for rating that portion of the land 
were upheld by the Division Bench. 


No argument, was addressed to us on. 


the question whether an appeal lay to 
the Division Bench, in the circumstan- 
ces of the case. We therefore, refrain 
from considering this question. 
4.- Learned Attorney General 
submitted, on behalf of the appellant 
' Corporation, that the Division Bench 
had erred in applying the English doc- 
trine of sterility to land rateable under 


the provisions of the Act. It was con- . 


tended that the essential distinction 
between the Indian and the English 
law, overlooked by the Division Bench. 
was that the basis for determining ra- 
teable value in this country was the 
value of the property to the owner 
and not to the occupier. Hence, it was 


urged, every kind of ‘land’, as defined. 


by Section 3 (r) of the Act, was rate- 
able under Section 154 of the Act 
simply because it had a value to the 
owner of it and not because it was 
yielding any income or was 
or beneficially occupied or enjoyed by 


a tenant or any other kind of occu- 


pant paying for the use of it. It was 
contended that, in so far as the rent 
paid by an actual tenant or that which 
a hypothetical tenant would  presum- 
abiy pay for the land,.in the condition 
it actually was (ie. "rebus sie stanti- 
bus”), is to be taken into account, this 
could be done only for the pumpose of 
determining the value of the land to 
the owner and not, as it had been done 
in England, to its occupant. This dis- 
tinction, it was pointed out, logically 
flows from the essentially different 
bases of rateability adopted im: India, 
where even vacant land was nateable, 
and, in England, where vacant land was 
not rateable at all. 

5. Another contention  advan- 
ced was that, in any case, when there 
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:is no evidence about the nature or.the 
extent of the construction on the land 
treated as occupied by a building in 
the. course of construction, it was not 
possible to apply the principle that ii 
was withdrawn from the sphere of 
rateable land merely because a build- 
ing was being constructed over it. The 
effective reply to this argument was 
that it was a matter of admission be- 
tween the parties that 1060 sq. yds of 


- the area was covered by a building in 


the course of construction. Our atten- 
tion was drawn to the statement of 
facts on behalf of the appellant and 
also to the finding of fact that this was 
the area which could be . treated as 
land which was- actually being built 
upon. We, therefore, do not think that 
there is any point in remanding the 
case for any further finding upon this 
question. We will proceed on the as- 
sumption that the finding, that 1060 
Sq. yds. of land is covered by what is 
an incomplete building in the course 
of construction for the relevant period, 
1s correct. M ` 


6. Learned Counsel for the 
respondent urged that, whatever may 
be the other differences, the basic 
principles of rating, are the same both 
in.India and in England, as the annual 
rent which would be paid by a hypo- 
thetical tenant has necessarily to be 
determined in order to arrive at the 
rateable value of land. According to 
the respondent, it followed logically 
from this principle that land which 
could not have a hypothetical tenant 
could have no rateable value. The sub- 
mission was that the "contractor's 
test" was only one of the three modes 
_of determining the annual rateable 
value. This method was, it was urged, 
not available at all as a substitute for 
a determination of the annual hypo- 
thetical rent. It was, according to the 
respondent and the intervener, only a 
means: adopted for determination of 
the annual hypothetical rent. The 
means could not, the argument pro- 
ceeds, ` displace the object or the end 
itself and converted into an indepen- 
dent mode of assessing rateable value. 


- T. The learned Counsel relied 
upon various provisions of the Act in 
-an attempt to correlate property taxe3,- 
of which rates were the primary class, 
to beneficial occupation, or, in other 
words, to income yielding capacity as 
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it existed at the time when the taxes 
were levied, that is to say, "rebus sic 
stantibus”. 

Section 3 (r) of the Act says: 

“3 (r) "land" includes land which 
is being built upon or is built upon or 
covered with water, benefits to arise 
out of land, things attached to the 
earth or permanently fastened to any- 
thing atbached to the earth and rights 
created by legislative enactment over 
any street”; ) 
and Section 3 (s) says: 

“3 (s) “building” includes a house, 
out-house, stable, rhed, hut and every 
oter such structure, whether of maso- 
nry, bricks, wood, mud, metal or any 
other material whatever;” 

But, section 143 of the Act seems to 
make a distinction between “buildings 
and land” when it says that the gene- 
ral tax-shall be levied “in respect of 
all buildings and land”, and, thereafter, 
i, continues to mention both. Similar- 
ly, Section 144 mentions "buildings" 
and “land” as though they were sepa- 
rate. Section 144 (A) goes on to pro- 


vide: 

"144A. (1). Notwithstanding any- 
thing contained in Section 140, the 
general tax leviable in respect of any 
building used for residential put- 
poses — 

(a) completed, or first let out or 
occupied on or after the lst day of 
April, 1956; and ; 

(b) consisting exclusively of tene- 
ments the annual rent of each of 
which tenements determined as pro- 
vided in sub-section (1) of Section 154, 


does not exceed rupees twelve hundr- : 


ed or such lower sum as may be gene- 
rally determined by the Corporation, 
shall, where an application is made to 
the Commissioner in that behalf and 
for the period specified in sub-sec. (2), 
. (i) if such building is owned by 
or belongs to a co-operative society 
registered or deemed to be registered 
under the Bombay Co-operative So- 
cieties Act, 1925, seven-tenths of the 
amount leviable under Section 140 in 
respect of any other building except- 
ing those referred to in Section 143; 
(i) if such building is owned by 
‘or belongs to any other person, eight- 
tenths of such amount. 


(2) (a) If any such building was 


completed, or first let out or occupied 
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on or before the date of commence- 
ment of the Bombay Municipal Cor- 
poration (Amendment) Act, 1957, con- 
cession in general tax umder this Sec- 
tion shall be available for the period 
counted from the said date of com- 
ences upto the 1st day of April 

.(b) In all other cases, concession 
in general tax under this section shall 
be available for the period of ten 
years counted from the date on which 
any such building shall be completed, 
first let out or occupied, whichever 
Shal be the earliest. ` E 
Explanation For the purposes of 
this section, a building shall be deem- 
ed to -be completed on the date on 
which the permission for its occupa- 
tion or use is given or is deemed to 
be given under Section 353-A". 
Section 353A provides for a notice and 
completion certificate to be sent by 
the builder within one month after 
the completion of the building and the 
procedure for obtaining the permission 
by the Commissioner for occupying 
such building or for the use of it after 
he is satisfied that the provisions of 
the Act and the bye-laws have been 
complied with. Section 353A (2) lays 
down: 

."(2) No person shall occupy or 
permit to be occupied any such build- 
ing, or use or permit to be used the 
building or part thereof affected by 
any such work, until — ; 

(a) the permission referred to in: 
proviso (b) to sub-section (1) has been 
received, or 

(b) the Commissioner has failed 
for twenty-one days after receipt of 
the notice of completion to intimate as 
aforesaid his refusal of the said per- 
mission". 





“Section 472 gives a list of continuing 


offences with specified daily fines. It 
indicates that a violation of Sec. 353A 
involves a fine of Rs. 100/- per day. 
Hence, it was contended on behalf of 
the respondent, there can be no hypo- 
thetical tenant of a building of which 
the law prohibits any use or occupa- 
tion. A building which is in the course’ 
of construction would be, it wa3 urged, 
a building in an incomplete state of 
which no occupation was possible by 
an actual or hypothetical tenant of it. 

8. There is no doubt that rates 


belong to the category of property 
taxes mentioned in Section 139 (1) of 
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the Act. Section 146 makes fresh taxes 
“leviable primarily from the actual 
occupier of the premises upon which 
the said taxes are assessed, if such 
occupier holds tthe said premises im- 
mediately from the Government or 
from the corporation or from a fazen- 
dar". Section 146 (2) makes it clear 
that in other cases they are leviable 
as follows: 

"(a) if the premises are let. from 
the lessor; 

(b) if the premises are sub-let, 
from the superior lessor; and 

(c) if the premises are unlet from 
the person in whom the right to let 
the same vests". 
Section 146 (3) lays down that: 

tif any land has been let for any 
term exceeding one year to a tenant, 
and such tenant or any person deriv- 
ing title howsoever from such tenant 
bas built upon the land, the property 
taxes assessed upon the said land and 
upon the building erected thereon shall 
be leviable primarily from the said 
tenant or such person, whether or not 
the pnemises be in the occupation of 
the said tenant or such person". 
Section 147 of the Act provides that, 
in a case in which the nateable value 
exceeds the amount of rent actually 
payable in respect of land occupied, 
the lessor is entitled to receive the dif- 
ference between the rent which would 
otherwise be “payable and what is 
actually payable. Similar provision is 
made in case of sub-tenants. 


9. The actual method of valua- 
tion is provided by Section 154 (1) 
which runs: 


“154 (1) In order to fix the rate- 


able value of any buildimg or land as- 
sessable to a property-tax, there shall 
be deducted from the amount of the 
annual rent for which such land or 
building might reasonably be expect- 
ed to let from year to year a sum 
equal to ten per centum of the said 
annual rent and the said deduction 
shall be in lieu of all allowances for 
repairs or on any other account what- 
ever", 
Section 155 provides: 

"155 (1) To enable him to deter- 


mine the rateable value of any build-. 


ing or land and the person primarily 
liable for the payment of any property 
tax leviable in respect thereof the 


Commissioner may require the owner - 
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or occupier of such building or land, 
orof any portion thereof, to furnish 
him within such reasonable period as 
the Commissioner prescribes in this be- 
half, with information or with a writ- 
ten return signed by such owner or 
ocoupier 

(a) as to the name and place of 
abode of the owner or occupier, or of 
both the owner and occupier of such 
building or land: and 

(b) as to the dimensions of such 
building or land, or of any portion 
thereof, and the rent, if any, obtained 
for such building, or land, or any por- 
tion thereof. ` 


(2) Every owner or occupier on 
whom any such requisition is made 
shall be bound to comply with the 
same and to give true information or 
to make a true return to the best of 
his knowledge or belief. 


(3) The Commissioner may also 
for the pumpose aforesaid make an ins- 
pection of any such building or land" 
Section 156 requires the maintenance 
of an assessment book. 

It says: ü 

"156. The Commissioner shall 
keep a book, to be called "the assess- 
ient book" in which shall be entered 
every official year-—— 


(a) a list of all buildings and 
lands in Greater Bombay distinguish- 
ing each, either by name or number, 
as he shall think fit; 

(b) the rateable value of each suoh 
building and land determined in ac- 
Ps with the foregoing provisions 
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(c) the name of the person pri- 
marily liable for the payment of the 
property-taxes, if any, leviable on 
each such building or land; ` 
(d) if any.such building or land 
is not liable to be assessed to the gene- 


[s tax, the reason of such non-liabi- 


^ 
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in accordance with the provisions 
hereinafter contained, the amount at 
which each building or land entered 
in such portion of the assessment-book 
is assessed to each of the  property- 
taxes, if any, leviable thereon; $ 


(£) if, under Section 169 or 170, a 
charge is made for water supplied to 
any building or land by measurement 
.or the water-tax or charged for water 
by measurement is compounded for, or 
if, under section 172, the  halalkhor- 
tax for any building or land is fixed 
at a special rate, the particulars and 


amount of such charge, composition 
or rate;” ee oss 
10. Jt is true that the "build- 


ings” and “lands” are mentioned sepa- 
rately in Sections 154 to 156 of the Act. 
Section 154 (1) implies that the rate- 
able value of any building or land will 
be calculated by determining "the 
amount of -the annual rent for which 
such land or building might  reason- 
ably be expected to let from year to 
year”. Section 156 (d) shows that there 
may be cases in which some building 
or land may not be liable to pay any 
amount as a general tax. Hence, it was 
urged on behalf of the respondent, the 
doctrine of sterility could be applied 
in this country just as it was applica- 
ble in England. 


11. The principles upon which 
lands are rated in this country have 


'been practically settled by the deci-' 


sions of this Court. But, no case was 
brought to our notice in which an ap- 
plieation of these principles — to. land 
upon which a building was being con- 
structed was involved. In other words, 
no case was cited by any party in 
which the doctrine of sterility, as in- 
dicated above, was invoked. We will, 
however, glance at the cases cited be- 
fore deciding the question raised be- 
fore us. 

12. The Corporation of Calcut- 


ta v. Sm. Padma Devi, (1962) 3 SCR 
49 = (AIR 1962 SC 151) involved an 


interpretation of the provisions of Sec- 


tion 127 (a) of the Calcutta Municipal 
Act, 1923, in the course 
was observed that the criterion -for 
.determining the annual value of land 
for purposes of rating is: "the rent 
realisable by the landlord amd not the 
value of the holdings in the hands of 
the tenant". A reference. was made 
there to the  .decision of the Privy 


of which it.. 


A. I. R. 
Council in Bengal Nagpur Rly. Co. 
Ltd: v.. Corporation of Calcutta, 74 Ind. 
App 1 = (AIR 1947 PC 50) affinming 
a decision of the Calcutta High Court 
in Bengal Nagpur Railway Co. Ltd. v 
Corporation of Calcutta, AIR 1942 Cal 
455 on the construction of Section 127 
of the Calcutta Act. The Privy Coun- 
cil had indicated the distinction be- 
tween law in India and in.England as 
follows: 


"The owner of lerd in England is 
not chargeable with rates, as owner, 
at all. If he leaves land vacant and 
unoccupied, he pays no rates. Under 
the Caleutta Act mere ownership car- 
ries with it a liability to pay one-half 
of the rate assessed on the annual 
value of the land”. : 


13. In the Calcutta case which 
went to the Privy Council, a golf club 
was making use of some land. with a 
few holes made in it for occasional 
practice by persons aspiring to become 
golfers. The Club used to pay a nomi- 
nal amount for the use of the land. 
This Court also referred to the deci- 
sion of the House of Lords in Poplar `, 
Assessment Committee. v. Roberts, 
(1922) 2 AC 93 to imdicate: “The dis- 
tinction between occupier and owner, 
in this connection, is of primary im- ' 
portance. The occupation value ` of 
property may be, and often is, distinct 
from its value to the owner”. This 
Court then cited the “weighty obser- 
vations of Atkin, L. J., as he then was, 
which were approved by Lord Carson 


-in his dissenting judgment” (at page 


58). 

“How then is the annual rent to 
be ascertained? It is obvious that the 
definition presupposes that the pre- 
mises are deemed to be vacant and are 
deemed to be capable of being let". 


The respondent, however, relies upon 


'the following passage in the judgment 


of this Court (1962) 3 SCR 49 (at page 
56) — (AIR 1962 SC 151) : 


"A law of the land with its penal 
consequences cannot be ignored in 
ascertaining the reasonable expecta- 
tions of a landlord in the matter of. 
rent” 

14. Tt was urged on behalf of 
the respondent that the test adopted 
by this Court was to find out the an- 
nual rent a hypothetical tenant would 
pay so as to determine rateable value 
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from the point of view of*the land- 
lord. It did not matter, according; to 
the respondent, from which angle the 
rateable value was looked at so long 
as the method of determining it was 
really the same as was adopted in Eng- 
land. If that was so, it was submitted, 
the views expressed by this Court in 
the Calcutta Corporation case (1962) 3 
SCR 49 — (AIR 1962 SC 151) (supra) 
did not militate with an application of 
the doctrine of sterility where facts 
warranted it. We think that this sub- 
mission overlooks an infirmity in the 
doctrine of sterility itself: the assump- 
tion that what is not actually yielding 
rent has no annual rental value. 


15. The next case . cited was 
Patel  Gordhandas Hargovindas v. 
Municipal Commr. Ahmedabad, (1964) 
2 SCR 608 = (AIR 1963 SC 1742) 
where, after references to legislative 
history of rating in England and in 
India, this Court said: (at page 628): 

"It would therefore, be right to 
say that the word ‘rate’ had acquired 
a special meaning in English legisla- 
tive history and practice and also in 
Indian legislation where that word 
was used and it meant a tax for local 
purposes imposed by local authorities 
and the ibasis of the tax was tbe an- 
nual value of the lands or buildings 
on or in connection with which it was 
imposed, arrived at in one of the three 
ways which we have already indica- 
ted". 

The three modes were indicated in the 
following passage (at page 622): 

‘Tt will thus be clear from the 
various statutes to which we have re- 
ferred and the various books on rating 
in England that the rate always had 
the meaning of a tax on the annual 


value or rateable value of lands or. 


buildings and this annual value or 
rateable value is arrived at by one of 
three modes, namely, (i) actual 
fetched by land or building where it 
.is actually let, (i) where it is not let, 
rent based on hypothetical tenancy, 
partieularly in the case of buildings, 
and (iii) where either of these two 
modes is not available, by valuation 
based on capital value from which 
&nnual value has to be found by ap- 
plying a suitable percentage which 


may mot be the same for lands and. 


buildings, and it was this position 
which was finally brougbt out in bold 
relief by the Rating and Valuation Act, 
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1 SCR 546 = (AIR 


[Prs. 14-17]. S. C. 1785 


1925. It is clear further that it is not 
the Rating and Valustion Act of 1925 
which for the first time applied: the 


.concept of net annual value amd rate- 


able value as the basis for levying a 
nate for purposes of local taxation; 
that basis was always there for centu- 
ries before the Act of 1925 was pass- 
ed". 

Here, it was held by a majority of 
five Judges of this Court, that a rule 
imposing a tax called a “rate”, "direct- 
ly as a percentage of the capital value" 
is ultra vires the Act and "the assess- 
ment based on this manner must be 
struck down". The reasoning adopted 

as : (at pages 633-34 ): 

“If the law enjoins that the rate 
should be fixed on the amnual value 
of lands and buildings, the municipa- 
lity cannot fix it on the capital value, 
and then justify it on the ground that 
the same result could be arrived at by 
fixing a higher percentage as the rate 
in case it was fixed in the right way 
on the annual value. Further, by fix- 
ing the rate as a percentage of the 
capital value directly, the real inoi- 
dence of the levy is camouflaged” 
This case links the nature ofthe pro- 
perty tax called a rate levied for local 
Government purposes with the mode 
adopted for its levy. Each mode had 
necessarily to be directed to finding 
out the annual rental value of land as 
that was what was taxed amd not either 
the capital or the potential value of 
Tand. 

- 16. Municipal Corporation of 
Greater Bombay’ v. Royal Western 
India Turf Club (1968) 1 SCR 525 = 
(ATR 1968 SC 425) was cited to show 
that the profit from the actual user, in 
that particular case of some land used 
as a race course, was taken into  ac- 
count. This Court said (at page 533): 


“The measure in arriving at the 
net rateable value under S. 154 (1) is 
what a hypothetical tenant would pay 
as rent and that would depend upon 
the amount of profits earned from 
race-meetings held on the race-course. 
To arrive at the correct amount of 
such profits all expenses reasonably 
and properly incurred which go to the 
making of the receipts have to be de- 
ducted from the gross-receipts". 

:  17.. In Motichand Hirachand v. 
Bombay Municipal Corporation, (1968) 
1968 SC 441) 
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where, as in the Royal Western India 
Turf Club case (supra), the provisions 
of the Act with which we are concern- 
ed had come up for consideration, this 
Court said (at page 548): 


"The assessing authority for the 
purpose of fixing the rateable value 
has therefore to determine the annual 
rent, that is, the annual rent for which 
such building might reasonably be ex- 
pected to let from year to yéar amd to 
deduct the 10 per cent statutory  al- 
lowance therefrom ard arrive at the 
net rateable value which would be 
equivalent to the net annual rent. The 
reteable value is thus taken to.be the 
same as the net annual rent of the 
property. It is a well recognised prin- 
ciple in rating that both gross value 
and net annual value are estimated by 
reference to the rent at which the pro- 
perty might reasonably be expected 
to let from year to year. Various 
methods of valuation are applied in 
order to arrive at such hypothetical 
rent, for instance by reference to the 
actual rent paid for the property or 
for others comparable to it or where 
there are no rents by reference to the 
assessments of comparable properties 
or to the profits earned from the pro- 


perty or to the cost of construction. | 


The expression "gross value" means 
the rent at which a hereditament might 
reasonably be expected to let from 
year to year. The rent which a tenant 
could afford to give is calculated rebus 
Sic stantibus, that is to say, with re- 
ference to the property in its existing 
physical condition and to the mode in 
which it is actually used. The hypothe- 
` tical tenant includes all persons who 
might possibly take the properly in- 
cluding thé person actually in occupa- 
tion, even though he happens to be the 
owner of the property. The rent is 
that which he will pay in the “higgl- 
ing of the market", taking into account 
all existing circumstances and any 
relevant future trends. If the property 
affords the opportunity for the carry- 
ing on of a gainful trade, that fact 
also must be taken into account. The 
property is assumed to be vacant and 
to let. and the material date for 
the valuation is that of the pro- 
posal which ‘gives rise to the pro- 
ceedings. The actual ai pud dut 
the operty is not conclusiv - 
tede of value, though such actual 
rent may serve as am indication as to 
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what a hypothetical tenant can afford 
to pay. However, if the actual rent is 
paid on terms which differ from those 
of the hypothetical tenancy it must be 
&djusted, if possible, to the terms of 
the hypothetical tenancy before it 
affords evidence of value. (See Hals- 
bury’s Laws of England, (3rd ed.) 
Vol 32, 60 and onwards) It is also 
well recognised that while valuing the 
property in question every intrinsic 
quality and every intrinsic: circums- 
tance which tends to push the rental 
value up or down must be taken into 
consideration”. - 

18. The Century Spg. & Mfg. 
Co. Ltd. v District Municipality of 
Ulhasnagar, (1968) 2 SCR 211 = (AIR 
1968 SC 859) points out that Sec. 60 
of the Bombay District Municipal Act 
3 of 1901, with which we are not con- 
cerned here, has left open a determi- 
nation of the basis for each class of 
valuation to the municipality after de- 
fining annual letting value in Sec. 3 
(11) as the rent for which any land or 
building might reasonably be expected 
to be let from year to year. In this 
case, the imposition of a flat rate on 
carpet area was held to be within the 
provisions of the Act. It was, however, 
observed that the assessees could chal- 


.lenge, each on the facts of his parti- 


cular case, the application of this 
method if it results in a rate not cor- 
responding to “the annual letting 
value". Apart from emphasising that 
it is the annual letting value which 
has to be determined under the rating 
enactments, this case does not help us 
in deciding the question now before 
us. 

19. Bombay Municipal  Cor- 
poration v. L.LC. of India Bombay, 
(1971) 1 SCR 335 = (AIR 1970 SC 
1584) repeats that the criterion for 
fixing the rate is "the rent realisable 
by the landlord and not the valuation 
of the holdings in the hands of the te- 
nant". 

20. Guntur Municipal Council 
v. Guntur Town Rate Payers’ Associa- 
tion, (1971) 2 SCR 423 = (AIR 1971 
SC 353) relates to the interpretation of 
the provisions of the Madras District 
Municipalities Act 5 of 1920, where it 
was held that the assessment must 
take into account the measure of "fair 
rent” as determined under the Act. 

21. The abovementioned  au- 
thorities of this Court, which were 
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cited before us, enable us to hold that 
the mode of assessment in every case 
must be directed towards finding out 
the annual letting value of land which 
is the basis of rating of land, and, by 
definition, "land" includes land which 
is either being built upon or has been 
built upon. Nevertheless, a reference 
to the provisions of the Act shows 
that, after a building has been com- 
pleted, the letting value of the build- 
ing, which becomes part of land, will 
be the primary or determining factor 
in fixing the annual rent for which 
the land which has been built upon 
“might reasonably be expected to be 
let from year to year". All that Sec- 
tion 154 seems to contemplate, by men- 
tioning "land or building", is that land 
which is vacant or which has not been 
built upon may be treated, for  pur- 
poses of valuation, on a different foot- 
ing from land which has actually been 
built upon. But, relevant provisions of 
the Act do not menton and seem to 
take no account, for purposes of mat- 
ing, of any building which is only in 
the course of being constructed  al- 
though Section 3 (r) of the Act makes 
it clear that land which is being built 
upon is also "land". Hence, so long as 
a building is not completed or  con- 
structed to such an extent that atleast 
a partial completion notice can be 
given so that the .completed portion 


can be occupied and let, the land can, ` 


for purposes of rating, be equated with 
or treated as vacant land. It is only 
when the building which is being put 
up is in such a state that it is actually 
and legally capable of oceupation that 
the letting value of the building can 
enter into the computation for rating 
"Rebus sie stantibus". Although, the 
definition of. land, which is rateable, 
covers three kinds of “land,” yet, for 
the purposes of rating Section 154 re- 
cognises only two categories. There- 
fore, all "land" must fal in one of 
these two categories for purposes of 
rating and not outside. 


22. The doctrine of sterility, in 
the context of the provisions we have 
to construe, cannot apply here. In 
England, what happens is that when 
land, which is in the process of being 
built upon, is equated with vacant 
land, which is not yielding any profit. 
it ceases to be rateable land. But, under 
the statute we have before us, all 
"land", whether vacant, or in the pro- 
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cess of being built upon, or built upon, 
is rateable according to the well set- 
tled principles. All that can be said 
is tiat, so long as a building being 
constructed on some land is not in a 
State fit for occupation, its rateable 
value should not be more or less than 
that of land which is vacant. That- 
however, is not the object of the res- 
pondent in invoking the doctrine of 
sterility. What has happened in the 
case before us is that the land which 
was being assessed as rateable so long 
as it was vacant land has been treated 
as entirely outside the scope or sphere 
of rateability just because a building 
is being erected upon it. As we find 
no statutory provision which has the 
effect of conferring such an immunity 
or exemption upon lend which is be- 
ing upon, we cannot uphold a 
conclusion which produces such a 
startling result. 


23. The English authorities 
where the doctrine of “sterility” was 
recognised were: West Bromwich 
School Board v. Overseers of West 
Bromwich (1884) 13 QBD 929 at p. 942 
Mersey Docks & Harbour Board v. 
Overseers of Llaneilian, (1884) 14 QBD 
770; The Metropolitan Board of Works 
V. The Overseers of West Ham (1870) 
6 QB 193; Seulcoates Union v Kings- 
ton-Upon-Hull Dock Co. 1895 AC 136: ' 
and, the Churchwardens & Overseers 
of Lambeth Parish v. London County 
Council (1897) AC 625 at pp. 630-631. 
In the last mentioned case of the Lon- 
don County Council relating to a park 
maintained by a County  Coumcil: for 
public benefit, Lord Herschell, L. C. 
after holding that the public was not 
a rateable “occupier”, said: 


“Once it has been found, as in this 
case, that the occupation cannot as a 
matter of law be a beneficial oceupa- 
tion, there is an end of the question 
I say as matter of law, because that it 
does not give a beneficial occupation 
as matter of fact is nothing to the pur- 
pose. Here there is no possibility of 
beneficial occupation to the county 
council; they are incapable by law of 


‘using it for any profitable purpose; 


they must allow the public the free 
and unrestricted use of it” 


24. These cases are not helpful 
or really applicable at all because they 
are based upon the concept of rating 
exclusively by reference to the bene- 
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ficial occupation or of the income en- 
joyed by an occupier. 


25. It was, however, pointed 
out by the respondent that in London 
County Council v. Brith (Churchwar- 
dens & Overseers of Parish), (1893) AC 
562 at p. 591, Lord Herschel, L.C, 
expressed some dissatisfaction with 
the rather wide. application of- the 
' doctrine of sterility in some cases in 
England and explained it as follows 
(at page 591): ; : 

"Now, if land is "struck with ste- 
rility in any and everybody’s hands" 
whether by law or by its inherent con- 
dition, so that its. occupation is, and 
would be, of no value to any one, I 
should quite agree that it cannot be 


rated to the relief of the poor. But I 
` must demur to the view that the ques- 


tion whether profit (by which I under- 
stand is meant pecuniary profit) can 
be derived from the occupation by the 
occupier is a criterion which deter- 
mines whether the premises are rate- 
able, and at what amount they should 
be assessed; and I do not think that a 
building in the hands of a school board 
is incapable of being beneficially oc- 
cupied by.them and is not so occupied 
because they are prohibited from de- 
riving pecuniary profit from its. use. 
Fry L. J., in the case of Reg. v. School 
- Board for London ( (1886) 17 QBD 738) 
said: “The term ‘sterility’ has been 
introduced into the cases because, as 
a general rule, a profit is produced; 
but it does not by any means follow 
that because there: is no profit there 


is no value. There could be no better: 


illustration of this than in the present 
case". I think the lesrned Judge here 
points to the true test: whether the 
occupation be such as to be of value. 
This is the language used by Lord 
Blackburn, and I have: already said 
that the possibility of making a pecu- 
niary profit is not in my opinion the 
test whether the - occupation 1s of 
value". PUR 


26. 
sons already given, that it is necessarv 
to examine English cases OT authori- 
ties on the application of doctrine of 
sterility in England to land which is 
being built upon, because, after exa- 
mining the relevant provisions of the 
enactment before us, we have reached 
the conclusion that land on -which a 
building is being constructed does not 
cease to be rateable simply because a 


We do not think, for rea-. 


A.I. R. 


construction is going on upon it. The 


difference between English law and 
the position which emerges from the ' 
statute -before us is vital for deciding 
the question before us. The most that 
can be said is that land which is being 
built upon should not be rated like 
land on which. a building has been 
actually constructed unless and until 
the construction has reached a stage at 
which some occupation of the const- 
ructed portion is also legally and 
actually possible so that it could be 
taken into account in determining the 
rateable value.-Om this aspect, we have 
not found any material to indicate the 
State of the building on land on which. 
it was being constructed. Evidence 
would, no-doubt, have been there if 
the building had reached a stage at 
which any part of it was completed so 
as to be permitted to be occupied. 
Therefore, we think that the land up- . 
on which a building was under con- 
struction could and should be rated in ` 
the same way as vacant land. 


21. No appeal has been pre- 
ferred against the rating of the vacant 
land. We, therefore, assume that the 
rental value reached, even by employ- . 
ing "the contractor’s test", correctly : 
determines what a hypothetical tenant 
would be reasonably expected to pay 
from year to year.for the vacant land. 


- The question whether the owner him- 


self or a tenant is actually occupying 
the land is not relevant for the  pur- 
pose of determining the rateable value. 
by a reference to the hypothetical 
tenant. Here, the basis of rating is not 
the actual income from beneficial oc- 
cupation, as it may be in England 
(even there a tendency to shift the 
former: or traditional base is discerni- 
ble) but of ownership of land which 
is capable of beneficial occupation. In 
other words, the concept of . annual 


- value of the land to the owner, though 


obviously linked up with its utility or 
annual letting value, is more compre- 
hensive than and different from the 
test of the actual imcome yielded 
which has been applied in England in 
a number of cases. 


28. Where the landlord is in. 
actual occupation the land does not 
cease to have rateable value. In such 
a case; rateable value would be deter- 
mined by asking the question: What 
would or could - he be reasonably ex- 
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pected to pay from year to, year if he 
was not the owner but wanted to take 
it on rent? The standard of:reasonable 
expectation from a hypothetical te- 
nant, applied by contemplating a 
hypothetical bidding or higgling in a 
market, however difficult and unsatis- 
factory as a method of valuation, has 
to be resorted to in a case beset with 
such difficulties as the one before us. 


In no case, however, could the rental. 


value of land being built upon be less 


than that of the same land when it 


was vacant. 


29. We find the judgment under 
appeal to be.erroneous as.it held land 
which was being rated as vacant .to 
have ceased to be subject to any rat- 
ing at. all simply because a- building 
. began to be made on it in 1961 by its 
owner. The rule of interpretation, that, 
where two views are reasonably or 
equally open, we should adopt the one 


which benefits the assessee, would en-- 


able us to do no more than to treat 
land which is.actually being built up- 
on on the same footing as vacant. Land 
so long as no. structure capable of oc- 
cupation and letting is completed on 
it. B eu a 

. 80.: The result is that we allow 
this appeal, and we set aside the judg- 
ment and order of the Division Bench. 
We also set aside the assessment order 
with regard to 1060 sq yds., which 
was being built upon, and the orders 
of the Small Cause Court and a learn- 
ed Judge of the High Court dismiss- 
ing appeals with regard to this area of 
. land. We send back the case to the 
' Assessor and Collector 


vacant land, 


1962. In the circumstances of the, case 
which is not free from difficulties, the 
parties will bear their own costs. 


' Appeal allowed. 
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of Bombay. | 
Municipal Corporation and direct that | 
the whole land will be valued, for pur-. 
poses of rating in the relevant year, as. 
just as it was being done. 
in the period immediately preceding. 


- dent was the General Secretary. 


[Prs. 1-2] S. C. 1789 


AIR 1974 SUPREME COURT 1789 
(V. 61 C 318) 
(From: Madras), 
P. JAGANMOHAN REDDY, S, N. 
DWIVEDI AND P. K. GOSWAMI, JJ. 
M. T. Chandersenan,and another, 


: Appellants v. N. Sukumaran, Respon- 


dent. f 

Civil Appeal No. 242 of 1973, D/- 
14-9-1973. . oe ea 

. -Index Note: — (A) Trade Unions 

‘Act (1926) S. 6—Bye-laws of Trade 
Union — Membership — Subscription 
should not be refused: under some 
pretext "which results in denial of 
membership. : j 
- : There is no doubt that if subscrip- 
tions are not paid in accordance with 
the bye-laws of the Trade Union, per- 
sons who have failed to pay, cannot be 
considered as members of the Union. 
But subscriptions should not be refus- 
ed under some pretext which results 
in denial of membership. In the cir- 
cumstances it was held that the Gene- 
ral Secretary was bound to accept 
arrears as well as the curreut subscrip- 
tion and enroll them as members. 

l Roe ge (Para 3) 

The Judgment of the Court was 


delivered by 


P. JAGANMOHAN REDDY, J.:— 
In this- appeal the short question is 


"whether the order of the High Court 
directing the Commissioner to prepare 


the electoral roll on the basis of the 
membership, as on 20th April, 1969 is 
in accordance with the previous orders 


.and directions of the High Court. . 


.-2 Tt appears that the second 
appellant is the trade union while the 
lst appellant is the General Secretary 
of the union. On or about the 20th of 
April, 1969, there were some: disputes 
between the office bearers of the exe- 
cutive committee of the appellant of 
which the ist appellant was the Gene- 
ral Secretary and another set of office 


- bearers who alleged that they were 


duly elected as the executive commit- 
tee of the union of which the respon- 
It is 
unnecessary to go into the history of 


“the subsequent litigation except to say 


that two suits were filed by the ap- 
pellant, one for an injunction against 
the. respondent from interfering with 
the possession of the! properties‘ of the 
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union in the hands of the Ist apr 
lant and the other for .an injunction 
restraining the respondent from inter- 
fering with their functioning as office 
bearers of the union. Injunctions as 
prayed for in both the suits were gran- 
ted. The respondent went up in ap- 
peal to the District Judge against 
those orders. The District Judge direct- 
ed the holding of an election of office 
bearers of the union on the basis of 
the electoral roll to be prepared by an 
election commission consisting of three 
persons in accordance with the bye- 
laws of the trade union. Against that 
order, the appellants went up in revi- 
sion to the High Court. The High 
Court varied the order passed by the 
District Judge only to the extent that 
instead of an election commission of 
three persons being appointed, only 
one person was to be appoimted as a 
commissioner to prepare the electoral 
roll in accordance with the bye-laws 
and hold the election. Till then the 
status quo was to be maintained. The 
Commissioner appointed by the court 
entered upon his duties and in his re- 
port he stated that the respondent 
would not allow members to pay the 
arrears of subscription to the appel- 
lant because they did not recognise the 
appellant as the duly elected office 
bearer, As this dispute could not be 
resolved he settled the list of mem- 
bers of persons who had paid by then 
the subscription. There were 214, but 
the respondent wanted 288 more per- 
sons to be added as members. Being 
dissatisfied with the ^ Commissioner's 
order which was approved by the Mun- 
siff, four persons of whom the respon- 
dent was one went up in revision to 
the High Court against the final order 
. of the Munsiff. The High Court allow- 
ed those revisions and as already sta- 
ted varied the lower court's order, to 
the extent that the Commissioner will 
prepare the electoral roll on the basis 
of the membership as on 20th April, 
1969. Against this order, the appellants 
have appealed to this Court after ob- 
taining special leave. 


3. The dispute before us is 
whether subscriptions not having been 
paid as required by the bye-laws can 
the members. who have defaulted pay- 
ment of their subscription be mem- 
bers of the union? There is no doubt 
that if subscriptions are not paid in 
accordance with the bye-laws, persons 


A. I. R. 


who have failed to pay, cannot be 
considered as members of the union. 
The respondent says that when 1st 
appellant is not recognised as a Secre- 
tary, it would compromise the stand 
taken in the case if all their mem- 
bers were directed to pay amounts to 
the appellant. It may be noted that 
the respondent has produced no docu- 
ments to show that the subscription 
has been paid to him; on the other 
hand in accordance with the directions 
of the court, the subscriptions have to 
be paid to the appellants. While so the 
appellants must also inspire confidence 
that on one excuse or the other he 
wil not refuse the acceptance of the 
Subscription and deny the respondent's 
supporters the membership of the 
union. He is bound to  aooept the 
arrears as well as the current subscri- . 
ption and enrol them as members. The 
respondent fears that any payment 
to the appellants might prejudice his 
case that the office  bearers of the 
second appellant including the 1st ap- 
pellant were not duly elected. In order 
to safeguard against any such appre- 
hension, the direction for payment of 
the arrears of subscription and the 
current subscription is without pre- 
judice to any of the contentions that 
may be open to the respondent to chal- 
lenge the legality of the appellant 
continuing as Secretary or of the lega- 
lity of the alleged election of the ofifice 
bearers including the lst appellant of 
the 2nd appellant’s union. Again .in 
order to avoid any other complications, 
the respondent can get the member- 
ship fee of his supporters and send the 
same by money-order to the appellants 
along with a list of persons, the arrears 
due from each one of them and the 
period for which the subscription is 
paid. If there is any deficiency in tbe 
amounts, the lst appellant may inti- 
mate to the respondent who will there- 
after make up the deficiency. The res- 
pondent and the 1st appellant will 
intimate to the Commissioner simulta- 
neously of the action taken by each 


‘of them. On the first appellant inti- 


mating to the respondent that they 
have received the amounts, the Com- 
missioner will prepare a list including 
all such persons in the list already 
prepared and will comply with the 
directions of the courts which are in 
force with respect to which there is 
no dispute. Subscriptions shall be paid 
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within six weeks from today. There- 
after the appellants shall check um and 
intimate the deficiency, if any, to -the 
respondents and the Commissioner 
within four weeks. If there is any 
deficiency in the payment, the respon- 
dent shall make it up within two 
weeks of the receipt of intimation and 
if there is no deficiency, the appellants 
will intimate the Commissioner as also 
the respondent within four weeks 
from the receipt of the monies that 
there are no arrears in respect of those 
persons on whose behalf amounts have 
been sent to him. 

4. In the result, the appeal is 
disposed of in  aecordance with the 
terms set out above. There will be no 
order as to costs. as 
Ordered accordingly. 


AIR 1974 SUPREME COURT 1791 
(V 61 C 319) 
(From Punjab: ILR (1967) 2 Puni 73) 
K. K. MATHEW AND A. ALAGIRI- 


SWAMI, JJ. 

Gurdit Singh and others, Appel- 
lants v. State of Punjab and others, 
Respondents. 

Civil Appeal No. 1897 of 1967, D/- 
10-4-1974. 


Index Note: — (A) Pepsu Tenancy 
and Agricultural Lands Act (13 of 
1955), S. 32 DD (as inserted by, Act 16 
of 1962) — Before enactment of Sec- 
tion 32 DD Collector declaring on the 
basis of Civil Court’s decree that there 
was no surplus area — After enact- 
ment of Section 32DD the Special Col- 
lector set aside the earlier order and 
ignored the decree of Civil Court — 
Validity.. 


Brief Note: — (A) Certain Lands 
were bequeathed to B and C by their 
grandfather. After the death of testa- 
tor, mutation in favour of B and C 
were effected. Afiter some time A, the 
father of B and C, managed to get the 
mutation of the lands inhis name for 
the specific purpose of obtaining a gun 
licence. After the Act came into force 
A was shown as the owner af the lands 
in the revenue records. A’s sons filed 
a suit for declaration that the lands 
belonged to them and that there was 
no transfer in favour of A. The suit 
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was decreed. On the basis of the decree 
an order was made by the Collector 
in 1961 declaring that there was no 
surplus land in the ownership and 
possession of A. After the introduction 
of Section 32 DD in 1962, having re- 
trospective effect, the Special Collec- 
tor in 1963 reviewed the earlier order 
of the Collector passed in 1961 and 


ignoring the decree of the Civil Court . 


included the land in the holding of A. 


Held that the order of the Collec- 
tor passed in 1961 could not be re- 
garded as null and void. It was a valid 
order as he could not have taken into 
account the amended law which was 
not on the statute book then, and that 
it became final and there was no pro- 
vision in the Act which 
could be invoked to review the order. 
ILR (1967) 2 Punj. 73, Reversed. 

(Pana 6) 


Index Note: — (B) Pepsu Tenancy 
and Agricultural Lands Act (13 of 
1955), S. 32DD (b) (as inserted by Act 
16 of 1962) — 'Judgment meaning of 
— Judgment of Civil Court merely 
declaring that the land in question did 
not belong to person in whose name 
the mutation was effected — Whether 
a ‘judgment’ as contemplated by Sec- 
tion 32DD. 


Brief Note: (B) 

speaking a judgment  adjudicates on 
the rights of the parties as they existed 
before the suit in which it was ob- 
tained. A judgment of a court is an 
affirmation of the legal consequences 
attending a proved or admitted state 
of facts. Its declaratory, determinative 


Generally 


-and adjudicatory function is its dis- 


tinctive characteristic. (Paras 9 to 11) 


Where a judgment of the Civil 
Court which adjudicated on the rights 
of the parties as they existed before 
the suit and merely declared that the 
mutation in question was effected not 
with the idea of transferring the 
property but for some other reason, 
the effect of the declaration was that 
there was no real transfer of the pro- 
perty. Therefore if the effect of the 
judgment was only to declere that the 
land never belonged to the person in 
whose name the mutation was ef- 
fected, it had not the effect of  dimi- 
nishing the area -of land in his pos- 


. Session, which could have been declar- 


ed as a surplus area within the mean- 


^ tinda. 
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ing of S. 32 DD. ILR (1967) 2 Punj 73, 
Reversed. (Para 12) 
Cases Referred: Chronological Paras 
(1967) 3 WLR 382 = (1967) 2 AH ER 
986, Anisminic Ltd. v. Foreign Com- 
pensation Commission ` 6 
The Judgment of the Court was 
delivered by 
MATHEW, J:— The first appel- 
lant is the father of appellants 2 and 
3. The property in question belonged 
to the father- of first appellant. By a 
will executed by him, he bequeathed 


the property to appellants 2 and 3.. 


. After the death of the testator, muta- 
tions in favour of appellants 2 and 3 
were. effected. in the revenue records 

. in the year 1996 B. K. (1939). The first 

appellent managed to get the mute- 

tion of the' land in his name in 1944 
for the reason that he wanted to get 
licence for a gun. In 1955, when the 

Pepsu Tenancy and Agricultural Lands 

Act (hereinafter referred to as the Act) 
came into force, the first appellant 
was shown to be the owner of the land 
in the revenue records. Chapter IV-A 
of the Act was inserted by Pepsu Act 
No. 15 of 1956 on October 30, 1956 and 
by Section 32A of this chapter, ceiling 
was placed on the holding of land. 


2. ‘A suit was filed by appel- 
lants 2 and 3 for a declaration that the 
land belonged to them, that the muta- 
tion of the land in the name of the 
first appellant in the revenue records 
was for the purpose of.enabling him 
to obtain a gun licence and that there 
was no transfer of the land to first ap- 
pellant. The first appellant was the 
only defendant.in the suit. He did not 
contest the suit and it was decreed on 
February 14,1961. A few weeks later, 
the question of declaration of the sur- 
plus area of the land in the hands of 
the first appellant came up for consi- 
deration before the Collector of Bha- 
On the basis of the judgment 
and decree passed by the Civil Court 
that there was no transfer of the land 
to the first appellant, the Collector, by 
his order dated March 28, 1961, de- 
clared that there was no surplus land 
-in the ownership and possession of 
the first appellant. 


3. The Act was amended by 
Act No. 16 of 1962 and Section 32-DD 
was introduced into the Act with re- 
trospective effect from October 30, 
1956. That section reads: 
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"32-DD. Future tenancies in sur- 

plus area and certain judgments etc. 
to be ignored — Notwithstanding any- 
thing contained in this Act, for the 
purposes of determining the surplus 
area of any person— 
.  (a)a tenancy created after the 
commencement of the Pepsu Tenancy 
and Agricultural Lands (Second 
Amendment) Act, 1956, in any area 
of land which could have been de- 
clared as the surplus area of such per- 
son; and 

(b) any judgment, decree or order 
of a court or other authority, obtain- 
ed after the commencement of that 
Act and having the efifect of diminish- 
ing the area of such person which 
could have .been declared as his sur- 
plus area shall be ignored." 


4. The Collector thereupon 
made a reference presumably under 
S. 15: of. the Punjab Land Revenue 
Code for sanction to the Commissioner 
of Patiala to review his order dated 
March 28, 1961, as it omitted to in- 
clude the land im question in the hold- 
ing of the first appellant on the basis 
of the judgment and decree. The san- 
ction’ was. given, the Collector review- 
ed the order and he refused to give 
effect to the judgment and decree by 
ignoring them as enjoined by S. 32-DD 
and included the land in the holding 
of the first appellant. 


5.. The appellants filed a writ 
p in the High Court of Punjab 
to quash this order. Before the High 
Court, three contentions were raised 
by the appellants: (1) that the Collec- 
tor had no jurisdiction to review his 
order dated March 28, 1961; (2) that 
the order in review was passed with- 
out notice to. the appellants; and (3) 


.that, in any event, the judgment of l 


the civil court only made a declara- 
tion as regards rights of the pärties on 
the date of the suit end it was not, 
therefore, a judgment of the nature 
contemplated by Section 32-DD. The 
High Court overruled all the conten- 
tions and held that the order of the 
Collector was rendered null and void 
by virtue of the provisions of S. 32-DD 
and, therefore, the Collector had the 
power to determine by his order dated 
May 20, 1963, the surplus area after 
ignoring the judgment and decree. The 
High Court said that since mandatory 
provisions of S. 32-DD which has re- 
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into consideration, the order passed by 
the Collector on March 28, 1961'^ was 
non-est as being one made without 


jurisdiction and that, the order dated 


May 20, 1963, must be deemed to be 


the order determining the. holding of. 


' the. first appellant for the purpose of 
the Act as. amended, : 


6.- We- are not satisfied that 
this is a correct approach to the ques- 
tion. The Collector purported to act 
under Section 15 of the Land Revenue 


Code, which, obviously has no appli-. 


cation. The High Court did not rest its 
decision on S. 15 of the Punjab Land 
Revenue Code for holding that Col- 
lector had jurisdiction to. pass the 
order dated May 20, 1963. When the 
Collector passed the order dated March 


28, 1961 determining the surplus area 


in the hands of the first appellant, he 
took into. consideration the effect of 
the judgment of the civil court declar- 


ing that the mutation of the name of- 


the first àppellant in the revenue re- 
cord was effected only to enable him 
to obtain a gun licence. That order of 
the Collector dated March 28, 1961 
was a perfectly valid one when it was 
passed. No one challenged’ that order 
and it became final for all purposes. It 
was only when Section 32-DD was 


incorporated in the Act with retros- . 


pective effect from October 30, 1956 
that the question arose whether that 
order was valid. The Collector could 
not have anticipated the enactment of 
the section with retrospective effect 
and passed the order conforming to. its 
provisions. It is rather curious that 
the draftsman of the . amending. Act 
No. 16 of 1962.did not incorporate a 
provision for re-opening , orders al- 
ready passed before S. 32-DD came 
to be enacbed.as that section was made 
retrospective. We cannot subscribe to 
the view that the order of the:Collec- 


tor passed on March 28, 1961 became - 


null and void merely because he fail- 
ed to take into account the provisions 


of Section 32-DD even if by virtue of 


the fiction it is to be assumed that the 
section was on the statute book when 
be passed it. We are aware that ‘in 
Anisminic Ltd. v. Foreign Compensa- 
tion Commission, (1967) 3 WLR 382 
the House of Lords has held that even 
if a tribunal had jurisdiction to enter 


upon an enquiry, the fact that it over- 
looked an applicable mandatory pro- 
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trospective Operation were not taken. 
: would denude _it. of 
"but we doubt whether that principle: 
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vision in the course of .the ‘enquiry 


its jurisdiction; 


has any application in a case w 

the provision overlooked was not im 
actual existence at the time when the 
inquiry was. conducted: and the’ order 
was passed. In other words, we do 


' not think that we can extend the ratio 


of the decision in that case to a case 
where the provision overlooked- during 
the: course of the inquiry was not on 
the statute book but was. begotten and 
brought into being subsequently, 
though with retrospective vitality. ‘The 
imagination sometimes has to boggle 


"before stark reality. The order of the 


Collector dated March 28, 1961, can- 
not, therefore, be regarded as null and 
void. It was a valid order when it was 
passed, and there was no provision in 
the amending Act which enabled the 
Collector to review it. We cannot 


.Sstretch:the fiction so. far as to make 


the order null and void without fur- 
ther ado. 


7.- We are also not eatigned that 
the Collector was acting in consonance 


' with the principles of natural justice 


when he passed the onder dated May 
20, 1963, as he gave no apportunity to 
appellants 2-and 3 of being heard. The 
fact that the first appelhant was heard 
before that order was passed is.cf no 


- moment because the persons who were 


vitally concerned in ‘re-opening the 


‘case were appellants 2 and 3. Admit- 
' tedly, no notice of the proceedings to 


re-open the case was given to ‘them. 
It is not for us to speculate what de- 
fences were available to them and 
whether the defences available would 
have materially affected the destiny 
of the decision. We do not think it 
necessary to decide in this case whe- 


"ther the failure to abserve the rule 


audi alteram partem would per se 


: vitiate an order or whether it is also 


necessary to show prejudice to the 
person affected resulting from the 
failure to-observe the rule. Suffice it 
to say that.in the present case we are 
of the view that if notice had been 


‘given to appellants 2 and 3, they could, 


at any rate, have shown the true 
nature and character of the judgment 


ed the civil court upon which they re- 
H 


8. itis elevat to note that the 
judement, itself was not challenged as 
collusive by the respondents, "We are 
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quite aware that the defendant in the 
suit in which the judgment was ob- 
tained, namely, the finst appellant, did 
not put forward any contention. But 
it would be rash to jump to the con- 
clusion from the mere fact that no de- 
fence was put forward by the first ap- 
pellant in the suit that the decree was 
obtained collusively. Ulnder Section 43 
of the Evidence Act, a person who is 
not a party to a judgment can show 
that it was obteimed by fraud or col- 
lusion. No such attempt was made in 
this oase. 

9. Nor are we  setisfied that 
every judgment which Bas the ap- 
parent effect of diminishing the area 
of land of a person would be within 
the ambit of S. 32-DD (b). Generally 
Speaking, a judgment adjudicates on 
the rights of the parties as they exist- 
ed before the suit in which it was ab- 
tained. 

10.. A judgment is an afifirma- 
tion of a relation between a particular 
predicate and a particular subject. So, 
in law, it is the affirmation by the law 
of the legal consequences attending a 
proved or admitted state of facts. It 
is always a declaration that a liability, 
recognised as within the jural sphere, 
does or does not exist. A judgment, as 
the culmination of the action, declares 
the existence of the right, recognizes 
the commission of the injury, or nega- 
tives the allegation of one or the 
other*. 

11. 
an affirmation, 
societal agent of the state, 


A judgment of a court is 
by ‘the authorized 
speaking 


by warrant of law and in the name of - 


the state, of the legal consequences 
attending a proved or admitted state 
of facts. Its declaratory, determinative 
and adjudicatory function is its dis- 
tinctive characteristic. Its recording 
gives an official certification to a pre- 


existing relation or establishes a new 





one on pre-existing grounds**. 

12. The judgment of the civil 
court with which we are concerned, 
adjudicated on the rights of the par- 
ties as they existed before the suit and 
when it declared that the mutation 
was effected not with the idea. of trans- 


*see Black on Judgments, Vol 1, 2nd 
ed., pp. 1-2. 


**see Borchard, “Declaratory Judg- 
ments”, 2nd ed., pp. 8-10. 
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effected had no right in the property. 
The land must have belonged to the 
first appellant prior to the judgment 
in order that it might be postulated 
that the judgment has. the effect of 
diminishing the total area in his hands. 
To put it differently, prior to the 
judgment, the land must have belon- 
ged to him in order that it may be 
said that the effect of the judgment is 
to diminish the area of his holding. If 
the effect of the judgment is only to 
declare that the land mever belonged 
to the first appellant, it has mot the 
effect of diminisbing area of land in 
his possession. We are aware that the 
object of this provision in an Act like 
the one under consideration is to pre- 
vent circumvention of its provisions 
by dubious and indirect methods. But 
that is no reason why we should put 
a construction upon the section which 
its language can hardly bear. It would - 
have been open to. the respondents t’ 
allege and prove that the judgment 
was obtained colliusively. But that 
could have been done only after notice 
to appellants 2 and 3 and after giving 
them an opportunity of being heard. 
Therefore, to say, as the High Court 
has said, that no prejudice was caused 
to appellants 2 amd 3 for want of an 
opportunity to them of being heard, is 
neither here nor there. We think the 
High Court went wrong in assuming] 
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that the Collector was right when he 
ignored the judgment by his order 
dated May 20, 1963 on the ground that 
it had the effect of diminishing the 
area of the first appellant which could 
have been declared as his surplus. 
13. We, therefore, set aside the 
order of the High Court and allow the 
appeal. We make no order as to costs. 
Appeal allqwed. 


AIR 1974 SUPREME COURT 1795 
(V 61 C 320) = ` 
1974 TAX. L. R. 480 
(From: Kerala) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 
The Abdul Sathar Haji Moosa Sait 
Dharmastapanam, Trivendrum, pel- 
lant v. The Commissioner of Agricultural 
Income-tax, Kerala, Trivandrum, Res- 
pondent. 


Civil Appeals Nos. 1576 and 1577 of © 


"1970, DJ- 7-8-1978. 


Index Note: — (A) Kerala Agricultu- 
rat Income-tax Act (22 of 1950), Sec- 
tion 4 (b) — Public Charitable Trust — 
What is. : 

Brief Note: — (A) Where 3/4th in- 
come of the Trust Property was prima- 
rily earmarked for the benefit of near 
relations of the creater of the trust and 
only 1/4th income was to be spent for 
charitable purposes it was held that 8/4th 
income earmarked for near relations 
. could not be considered to be a public 
charitable Trust within the meaning of 
Sec. 4 (b) Civit Appeals Nos. 2382 and 
2383, D/- 18-11-1972 (SC), Relied on. 

(Para 5) 

The Judgment of the Court was de- 

livered by 


HEGDE, J.:— These are appeals by 
certificate. The only question far consi- 
deration in these appeals is whether a 
part of the trust created by one Abdul 
Sathar Haji Moosa by his Will dated 
25th day of Kanni, 1099 M. E. is a pub- 
lic charitable trust within the meaning of 
Section 4 (b) of Kerala Agricultural In- 
come-tax Act, 1950. The High Court came 
to the conclusion that half of the income 
of the properties mentioned in Schedule 
B to the Will as well as 1/4th of the in- 
come of that property which is reserved 
for augmentation of the corpus did not 
constitute a public charitable trust. It is 
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only this part of the High Court's judg- 
ment, that is under appeal. 


2. | According to the appellant the 
entire trust is a public charitable trust 
but the Revenue rejected that conten- 
tion. The High Court came to the conclu- 
sion that the income of the property be- 


' queathed under the Will had been divid- 


ed into four parts. 1/4th was exclusively 
reserved for public charitable purpose; 
2/4ths was reserved for giving assistance 
to the poor relations of the testator and 
the remaining l/4th was earmarked for 
the purpose of augmenting the corpus. 
The High Court agreed with the assessee 
that the first l/4th should be considered 
as charitable trust, but it rejected the 
contention of the assessee in other res- 
pects. We are now to consider whether 
the High Court was justified in coming 
to that conclusion. 

3. Paragraph 9 of the Will pro- 
vides for the maintenance and clothing 
of the relations of the testator. It reads 
thus:— 

"Two out of the remaining three por- 
tions shall be apportioned and given for 
meeting the expenses required for pro- 
viding food, clothing, etc., to Moosa, son 
of my deceased son Abdul Karim, to 
Moosa's sisters, to my daughters, to my 
descendants who are their sons and grand- 
sons, if any of them is indigent and also 
to their dependants according to their 
status, and also for meeting the expenses 
for their education, according to requirc- 
ments. But if the trustees are convinc- 
ed that in case a. lump sum not exceed- 
ing Rs. 5,000/- is paid to any one branch 
and that family would thereafter live 
prosperously they shall be so paid and 
such lump sum payment shall not be 
made to more than one branch in a year." 
In paragraph 12 of that Will it is stated: 


"In the matter of paying mainten- 
ance as stated in paragraph 9 the trus- 
tees must evince special care on my 
pm Moosa and the male issues fol- 
owing his male issues and the amounts 
to be paid to them shall be paid to each 
one of them correctly and at proper time 
according to their status, position of the 
family and necessity for meeting the ex- 
penses for food and clothing ete., without 
Ce ere upon others ad without any 

ifficulty and for meeting the amount 
sufficient for their education and marri- 
age. In case my descendants become ex- 
tinct at any period from that day the 
said two portions shall remain for the 
charitable purposes stated in paragraph 


1796,$: €. (Pr. 1} 
8 of the Will and shall be utilised as in- 
dicated in paragraph: 32." 


Paragraph. 13 of the will provides 


‘that the arrangements contemplated in ^ 


paragraphs- 9.and 12 will have to conti- 
. nue Subject.to the conditions mentioried 
` therein. Paragraph 14 of the Will stipu- 


lates that the ie of the properties . 


purchased annu 2 by -utilising the 1/4th 
income earmarked for .the purpose of 


E investment should be added to the in- 


come of the B Schedule properties : and 


should be divided. into four equal parts: 
E in ` leased and on same day detained again . 


‘every year and expended as_ state 
paragraph 8 of the Will. - 


4. Then we come to Pah 32 


of the Will which provides that if the 
purpose mentioned in paragraph 9.of the 
Will became Mode. of performance 
then the 3/4ths of the income . shall be 
expended as provided in paragraph 8 and 
the remaining l/4th shall be utilised for 
the Purpose of augmentation of the cor- 
pus. 


5. From the above -provisions it 


B is- clear that -the 3/4ths of the income of 


the B Schedule’ properties was primarily 
earmarked for the b 

tions of the testator. Hence we 
agreement with the High Court that this 


. |part of the bequest cannot be considered 


as a public charitable trust. The. scope of 
a provision: similar to the one -we are 
considering came up 


Govindràm Family Trust, Bombay v. The 

C.LT.,. Bombay. (Civil Appeals 

2882-2883: 0f ` 1969), decided on 18-11-1972 

(SC) Therein, we have discussed the le- 

gal position. Following the ratio of that 
ecision we dismiss t 

costs. One hearing fee. 


6. Before 
ment, it-is necessary to mention that Mr. 
K. T. Harindranath, the learned counsel 


for the Department, raised’ a, preliminary. 


‘objection to the effect that the High 
Court was not competent to grant certi- 
ficate under Art. 183 of the Constitution 
in this case, as the High Court had mere- 
ly given an advisory opinion. This objec- 


tion does not appear to have been taken’ 


‘in the High Court nor the learned coun- 
sel for the Department. had notified to 
‘the other side 
that objection at the hearing. We ‘have 
not gone into that objection in view of 
the E ct that on merits, we have not .up- 
held the appellants. case. 
: ee dismissed. 


‘Mrinal Roy v. State of W. B. (Khanna J.). 


enefit of near rela- 
are in 


for consideration . 
before us in the Trustees of: Gordharidas- 


Nos.. 


ese appeals with . 


concluding ` ' this judg- 5 
AIR 1974 SC 432 = Writ 


that he would be taking ' 


: Caleutta to 


ALR... 
AIR 1974 SUPREME COURT. 1796 
(V 61 C 321). 

. (From: Calcutta). - 

i. R. KHANNA AND: A. ALAGIRI- 
SWAMI, JJ... Fees 
Mrinal Roy, Petitioner v. State of. 
West Bengal and others, Respondents: 


Writ. Petn. No. 770 of 1973, _D/- 
6-9-1973. > 


Index Note: — (A) Constitution ot^ ^ 


- India; Art. 32. — Habeas _ Corpus — ~~ 


Petition for — ‘Pending it, detenu re- ` 


on same grounds — Quashing of sub- 
sequent order: of detention —' Legaliy. 


(X-Ref:— Maintenance of Internal: 
Security Act (1971), sS. 3). f 
Brief Note: — (A) Where during 


the pendency of a Habeas Conpus peti- 


‘tion, the detenu was released by. the 
3 State Government `. 


in view“ of the ^ 
Supreme Court judgment in W.P. No. 
266 of 1972, D/- 19-4-1973 but on the- 


+ same day was detained again on fresh 


órder on the same groünds the subse- 
quent order ‘can be- quashed even 
though it - was- not assailed by -the ; 
tenu. -— . (Para 4) 

If fresh facts coming “into exist- 
ence: during ‘the pendency of. the peti- 
tion- revealed that the detention . of. 


‘the’ Pa toner was not in accordatice ` 


with .law, Supreme Court would not 
stay its hand in directing his release. 
Supreme Court would not normally 
allow a technical plea to prevail in & 
matter. which affects the liberty of the . 
subject; more so when the detention .. 
of.the petitioner is not in accordance ` 
with law. AIR. 1974 SC 432, Followed. ` 

. (Para 4) 


Referred: Chronological ‘Paras 
‘Petn. No. | 
841 of 1973, D/- 29-8-1973, Chotka 
. Hembram v. State of W.B. - -3 


Cisse 


AIR 1973 SC 1425 = Writ Petm. No. 


266 of 1972, D/- 19-4-1973, Sambhu 
Nath v. State of W.B. .2 


The > Judgment of the Court was 


delivered by 


KHANNA, J.:— This is a petition 
for the. issuance of a writ- -of habeas 
corpus by Mrinal Roy, who.has been 
ordered by the Commissioner of Police 
be. detained. under .Sec- 
tion 3. of- the Maintenance of How 


` Security Act... - 
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2. An order for the detention 
of the petitioner under Section 3 of 
the “Maintenance of Internal Security 
Act’ was made by the Commissioner of 
Police Calcutta on December 6, 1971.- 
The grounds on: which the: said order 
was passed related to the activities of 
the petitioner on December 27, 1970 
and January 23, 1071. The petitioner 
in pursuance of' the aforesaid order 
was arrested and was kept under de- 
tention. While the petitioner was under 
detention, this Court gave its 
ment in the case of Shambhu Nath v. 
State of West Bengal, Writ Petn. No. 
266 of 1972 D/- 19-4-1973 = (reported 
in AIR 1973 SC 1425). In view of that 
judgment, the petitioner was released 


on April 23, 1973 under the orders of .- 


the State Government. The same day 
a fresh order for the detention of the 
petitioner was made by the Commis- 
sioner of Police Calcutta under  Sec- 
tion 3 of the Maintenance of Internal 
Security Act. This subsequent order. of 
detention was made precisely on the 
same grounds on which the earlier 
order of detention dated December 6, 
1971 had been made. ] 


^3. We have heard. Mr. Puri who 
has argued the case amicus curiae on 
behalf of the petitioner and Mr. D. N. 
Mukherjee on behalf. of the respon- 
dents, and find that this case is cover- 
ed directly by our decision in the case 
of Chotka Hembram v. State of West 
Bengal, Writ Petn. No. 481 of 1973, 
D/- 29-8-1973 — (reported in AIR 1974 
SC 432) wherein upon similar facts we 
quashed the detention of the detenu. 


4. It has been argued by Mr. 
Mukherjee that at the time the writ 
petition was sent from jail by the peti- 
tioner, the only order of detention 


which was in force against the peti-. 


tioner, was one dated December 6,.1971. 
The subsequent order of detention was 
made during the pendency of the peti- 
tion, and as.the aforesaid order has 
not been assailed by the petitioner, 
the petition. according to Mr. Mukher- 
jee, should be dismissed on that ground. 
There is, in our. opinion, no force in this 
contention. What has been challenged 
by the petitioner is his detention. If 
fresh facts come into existence during 
the pendency of the petition and those 
facts also reveal that the detention of 


the petitioner is not in accordance with - 
Jaw, this Court would not stày its hand 


in directing the release of the peti- 


Tarlok Singh v. 


judg-. 


-quash the fresh order 


Suse oi Purjab ' S. C. 1797. 


tioner It has to be ‘borne in mind that} 
the relief sought by the petitioner is 
for the issuance of a writ ^f habeas 
corpus. The petition’ has been sent by 
him from jail. We would not normaliy 
allow -a- technical plea to prevail in a 
matter which affects the liberty of the 









tirety, we find that the detention of 
the petitioner is not in accordance wit 
law. 

5. - SOWIE Our decision men- 
tioned above, we accept the petition, 
of. detention 
dated April 23, 1973 and direct that 
the petitioner be set at liberty forth- 
with. 

Petition allowed. 


AIR 1974 SUPREME COURT 1797 
(V 61 C 322) 
. (From: Punjab) 

P. . JAGANMOHAN REDDY, H. R. 
KHANNA AND A. ALAGIRI- 
SWAMI, JJ. 

Criminal Appeal No. 141 of 1970. 
Tarlok Singh and. others, Appellants 
v. State of Punjab, Respondent. 

Criminal Appeal No. 217 of 1970. 


‘Gurdial Singh, Appellant v. State of' 


Punjab, Respondent. 


Criminal Appeals Nos. 141 and 217 
of 1970, D/- 30-7-1973. 


- Index Note: — (A) Criminal P.C. 
(1898), S. 288 — Death of witness exa- 
mined and cross-examined in commit- 
tal Court — His deposition though ad- 
missible in sessions trial by virtue of 
S. 35 Evidence Act cannot be treated 
as evidence under S. 288. (X-Ref:— 
Evidence Act.(1872) S. 33). Decision of 
Punj H.C. Reversed. (Para 11) 


Index Note: — (B) Penal Code 
(1860) Ss. 34 and 149 — Accused per- 
sons nof initially involvedin incident 
— Not liable for the offence. 


Held, that the common object of 
the accused either to murder or injure 
the deceased or witnesses, none of 
whom . were initially involved in the 
incident of rescuing D from her father- 
in-law’s house was .not established. 
Those persons merely joined the other 
villagers in trying to stop the accused 


HQ/HQ/D326/73/BNP 





1798 S. C. [Pr. 1) Tarlok Singh - State of Punjab (J. Reddy J.) 


from taking away D and it was at that 
stage the accused fired three shots. 
As such none of the other accused 
could be held liable under S. 307/149. 

(Para 12) 


Judgment of the Court was 


delivered by 


JAGANMOHAN REDDY J.:— 
Eight accused were charged by the Ad- 
ditional Sessions Judge, Gurdaspur, of 
offences of murder, attempt to mur- 
der, kidnapping, theft etc. in respect of 
an incident which took place on June 
9, 1968 at about 9 P.M. in the village 
of Sathiali. Tarlok Singh accused-l, 
Avtar Singh  aecused-4, Upar Singh 
accused-5, are brothers. Gurdial Singh 
.accused-6 is their relation. Ajit Singh 
accused-2, Dilbagh Rai eccused-7 and 
Saudagar Singh accused-8 are said to 
be drinking friends of the accused. 
Daljit Kaur accused-3 is the wife of 
Manjit Pal Singh s/o the village Pra- 
dhan Harcharan Singh P.W. 9. The pro- 
secution case: against the accused is 
that Daljit Kaur who is married to 
Manjit Pal Singh did not want to live 
in the house of her father-in-law and 
her husband, because according to her 
the father-in-law- had an.evil eye on 
her and she wanted to go away to her 
sister’s place. According to the prose- 
cution, Hareharan Singh who is said 
do be aged 90 years had three sons, 
two of them with whom he did not 
have good relationship lived separate- 
ly from him at Amritsar and Batala, 
while Manjit Pal Singh was living 
with him. Tarlok Singh accused-1 and 
his brothers were related to Daljit 
Kaur and were constant visitors to.her 
house. Harcharan Singh suspected that 
these three accused had illicit rela- 
tions with his daughter-in-law and 
this was not liked by Harcharan Singh. 
As a consequence relations between 
the parties were strained. Earlier, on 
the day of the incident at about 2 
P.M. it is alleged that Accused 2, 5 
and 7 came to the house of Harcharan 
Singh in a drunken state and started 
abusing the servants of Harcharan 
Singh which was objected to. They 
also abused Harcharan Singh. While 
this was going on Labh Singh, Bhagat 
Singh P.W. 6 and Rattan Singh P.W. 5 
intervened, and the three accused 
were pushed out or persuaded to go 
away. On the same. day at about 9 
P.M. all the seven accused Al, A2, A4 
to A8 came back to the village with 


‘ed the other accused 


- A. T. R. 
& tractor and parked it in the Haveli 
of Dilbagh Rai A-7 which was near 
the house of Harcharan Singh. Then 
all of them went to the house of Har- 
charan Singh. At that . time Tarlok 
Singh A-1 had alicensed double-barrel 
shot gun, Avtar Singh A-4 had a licens- 
ed pistol, Ajit Singh A-2 and Gurdial 
Singh A-6 were each armed with a 
Kirpan. The remaining accused had 
a dang each. On reaching the house 
of Harcharan Singh, Tarlok Singh 
A-1 is said to have fired three shots 


in the air from his gun to frighten the 


inmates. Immediately thereafter Dai- 
jit Kaur A-3 who. is alleged to have 
come out of her room asked the accus- 
ed to finish Harcharan Singh  where- . 
upon he.was manhandled and received 
simple injuries. The accused then de- : 
manded valuables from  Harcharan 
Singh and took away a.steel box con- 
taining gold ornaments weighing about 
25 tolas. Daljit Kaur elso took out her 
box containing her belongings and fol- 
lowed the accused who forced Har- 
charan Singh to proceed before them. 
All the accused while. going to the 
house of Dilbagh Rai began to hurl 
abuses on all and sundry. On reaching 
the tractor, Daljit Kaur got into the 
tractor and the boxes were placed in 
it. Avtar Singh A-4 drove the tractor 
and the other accused followed the 
tractor. As they reached the Chowk 
near the house of Kartar Singh and 
Khazan Singh, Ajit Singh deceased, 
Bhagat Singh PW 6, Karam Singh PW 
2, Virsa Singh PW 3, Rattan Singh PW 
5 and Bahadur Singh PW 4 who were 
present at the Chowk asked the accus- 
ed why they were abusing the villa- 
gers in general. On being so question- 
asked  "Tarlok 
Singh A-1 why he was waiting and 
why he was not firing. Immediately 
thereafter Tarlok Singh fired three 
shots from his gun. The first shot hit 
Ajit Singh and he fell down. The other 
shots hit Virsa Singh PW 3 and Karam 
Singh PW 2. Immediately the accused 
picked up the injured Ajit Singh and 
it is said that Ajit Singh A-2 who was 
armed with Kirpan gave three Kirpan 
blows to the injured Ajit Singh. The. 
injured Ajit Singh was then lifted and 
carried by the accused who placed 
him in the tractor. ‘Harcharan Singh 


im the meanwhile slipped away and 


took safety in the house of one Pal 
Singh. The accused then went. away 
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in the tractor taking the deceased with 
them. 


. 2. Labh Singh, father of the 

injured Ajit Singh immediately went 
to the police station Kahrowan and 
lodged an F.LR. Ext. P.E. at about 
11 P.M. After his statement was re- 
corded by Sub-Inspector Harjit Singh 
P.W. 26, a case was registered under 
S. 307 LP.C., after which he sent in- 
formation to the adjoining police sta- 
tions about the occurrence, telephoned 
the Superintendent of Police and pro- 
ceeded to the scene of occurrence. As 
a result of the information given by 
him, Assistant Sub-Inspector of Police 


Post Qadian Kartar Singh P.W. 1l. 


held ‘Nakabandi’ at  Thind Dhariwal 
Canal Bridge. 


3. At about 2-30 A.M. on the 
night between 9/10th June, 1968, a 
tractor bearing No. P.N.P. 2180 was 
seen coming from Harchowal side on 
the road going to Batala. It was stov- 
ped by the police party when it was 
found that there were three persons 
on the tractor, one of whom was driv- 
ing it. Two of them shouted 'Jita fire' 
whereupon a gun shot was fired at 
them. The police returned the fire in 
self-defence. Another gun shot was 
fired from the tractor and the police 
returned the firing. It is the case of 
the prosecution that after the tractor 
had gone away some distance. One of 
the occupants fell down. Immediately 
the police rushed and though he was 
trying to run away he was held. This 
person was Gurdial Singh A-6. The 
police then pursued the tractor and 
seized it after the other two had aban- 
doned it on the off side of the road. 
After the case was registered by P.W. 
11, Sub-Inspector Kehar Singh P.W. 
16 S.H.O. Batala Police Station started 
investigations, interrogated Gurdial 
Singh, and on the statement made ky 
him that the dead body of Ajit Singh 
and his decapitated head were thrown 
in the river Beas in the area of village 
Kiri Afghana and he could get the 
same recovered, that statement was 
reduced to writing. It was signed by 
Gurdial Singh and attested by Surta 
Singh P.W. 15. Gurdial Singh then led 
the party and got the dead body and 
the head of Ajit Singh recovered from 
the river. The dead body was identifi- 
ed by Darshan Singh brother of the 
deceased and Gurbachan Singh P.W. 
13 as being that of Ajit Singh who 
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was injured and taken away by the 
accused in the tractor. 


4. A post-mortem on the dead 
body ofAjit Singh was held and apart 
from the injuries caused by sharp- 
edged weapon which Dr. N. S. Dhillon 
P. W. 1, Senior Medical Officer, In- 
charge Civil Hospital, said were cau- 
sed by Kirpan-blows, 96 pellets from 
gunshot injuries were also recovered. 
According to Dr. Dhillon the cause of 
death was due to Kinpan blows. Tha 
police also recovered from the place 
of occurrence seven wads which were 
sealed. Thereafter they sent Virsa 
Singh P. W. 3 and Karam Singh P. W. 
2 to the Doctor for examination. The 
Doctor found 7 injuries upon P. W 3 
and 3 injuries on P. W. 2 which were 
simple in nature. 

5. Ajit Singh and Saudagar 
Singh were arrested on June 12, 1968. 
Upar Singh was arrested on July 8, 
1968. Tarlok Singh. accused who was 
declared a proclaimed offender sur- 
rendered in the Court of Hardev Singh 
Judicial Magistrate, Ist Class, Farid- 
kot, P.W. 18, on August 1, 1968, and 
produced a double barrelled gun Ext. 
P. 1 and one revolver for both of which 
he had a licence. These were got seal- 
ed by the Magistrate. Daljit Kaur was 
ree some time after November 
1968. 


6. According to Daljit Kaur, 
Harcharan Singh and her husband us- 
ed to quarrel with her. She had some 
money in the Bank and they wantcd 
her to withdraw the same and hand 
it over to them but she did not agree. 
She asked Avtar Singh brother of the 
wife of Tarlok Singh accused to take 
her away. Avtar Singh accused cane 
with a tractor at 5 P.M. on June 9, 
1968. She sat on the tractor and they 
started on the tractor between 8 or 9 
P.M. with the attache-case containing 
some of her clothes. Hiarcharan Singh 
P.W. 9 and her husband asked her not 
to. go, but she wanted to go. They pul- 
led her by her arms on which there 
was an altercation and many villagers 
collected there. She did not know whe 
fired the gunshots at that time and 
what happened next. She accompanied 
Avtar Singh on the tractor and then 
she went to Uttar Pradesh. She and 
the other accused denied the prosecu- 
tion allegation about amy illicit con- 
nections of Daljit Kaur with Tarlok 
Singh and his two brothers Avtar 
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Singh and Ajit Singh. Tarlok Singh, 
however, admitted the ownership of 
the gun Ext. P-1 for which he had a 
licence. But the other two accused 
Avtar Singh and Upar Singh denied 
the offence. Avtar Singh admitted 
that the tractor P.N.P. 2180 belonged 
to him. According to Dilbagh Rai; his 
brother.Hakam Rai had fought an 
election for the office of Sarpanch. 
against Harcharan Singh. P.W. 9 and 
that is why he had been falsely in- 
volved due to , enmity.. Saudagar Singh 
denied the prosecution case and said 
that a false case. had been  foisted 
against him. 


7. - The- aratan examined 


Karam Singh P.W. 2, Virsa Singh P.W. - 


. 3, Bahadur Singh P.W. 4, Rattan Singh 
PW 5, and Bhagat Singh P.W. 6 and 
Hareharan Singh P.W. 9 with respect 
to the incident. The Trial Court on an 
appreciation of the evidence convicted 
"Tarlok Singh under.S. 302 or under 
Ss. 302/149 LP.C. and awarded 
imprisonment to him. Avtar Singh, 
Upar Singh, Dilbagh Rai amd Saudagar 
Singh. were convicted under Ss. 302/ 
149 LP.C. and awarded life sentences. 
Tarlok Singh was further convicted 
under S. 307 in respect of the shooting 
. at Karam Singh and Virsa Singh a 

sentenced to seven years rigorous im- 
prisonment. The other six accused, 
namely, Ajit Singh, Avtar Singh. Upar 
Singh, Gurdial Singh, Dilbagh Rai 
and Saudagar Singh were also - -con- 
vieted under Ss. 307/149 -I.P.C. . ‘and 
each of them was sentenced to -five 
years rigorous imprisonment. Further 


ell the seven accused except Daljit. 


` Kaur were convicted under S. 364 and 
each of them sentenced to seven dares 
rigorous imprisonment as well 
under Ss, 201 end 148 LP.C. for which 


each of them .was awarded two years 


rigorous imprisonment on each count. 
‘Daljit Kaur was acquitted of ali the 
charges ánd set free. 


8. The High Court on appeal 


acquitted.all the accused of the offen- . 
302/149 I.P.C. but con-. 


ces under Ss. 
victed Gurdial Singh of an offence 
under Ss. 302/34 I.P.C. and sentenced 
him: to life imprisonment. Ajit Singh, 
Avtar Singh, Upar Singh, Dilbagh Rai 
and Saudagar Singh were convicted 
under Ss. 550/149 IP.C. and each of 
them awarded five years rigorous im- 
prisonment, while Tarlock Si was 
convicted under S. 307 LP.C. and was 
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-before us by special leave. 


life © 


Cannot be- 


A.LR. 
awarded life sentence. The convictions 
and sentences under Ss. 364, 201 and . 
148 awarded by the Sessions Judge 
were maintained. Against- these ‘con- 
victions and sentences two appeals are 
Criminal 
Appeal No. 217 of 1970 is by. Gurdial 
Singh, while Criminal Appeal No. 141 
of 1970 is by the other accused. 


9. It may be mentioned that 
after the judgment of the High Court : 
the Sessions Judge, Gurdaspur in Ses- 


‘sions Trial No. 11 of 1970 acquitted 
“Ajit Singh, Tarlok Singh and Gurdial - 


Singh of the offences under. Ss. 307/34 

LP.C. in respect of the second  inci- 
dent where it was alleged that these 
persons had. all fired at the police 
party when they: stopped the tractor 
at the village Dhariwal Thind. Copy - 
of that judgment has been filed before - 
us to show that no such incident took 
place as alleged by the prosecution 
nor was . Gürdial Singh arrested as 
alleged- after falling from the’ tractor 
and the whole case of the prosecution 
in respect of this occurrence was false. 
If. so, it is contended, that the state- 
ment. about the recovery of the dead 
body and the decapitated head. of Ajit 
Singh deceased at the instance of Gur- 
dial Singh from the river Beas is belied. 
and cannot be accepted. From a.per- | 
usal of the judgment of -the Sessions 


‘Judge in Sesions Trial which has bè- 


come final, since no appeal was filed, 
it would appear that in the Opinion of 
the Sessions Judge there was serious 
discrepancy which cut at the root of. 
the prosecution case and that it was _ 
not able to establish that the three ac~- 
cused had committed the. offences with 
which they were charged. Apart from 
the inherent defect in the prosecution 
case that Gurdial Singh was arrested 
in the manner alleged by the prosecu- 
tion, even the evidence of his. having 
made the statement leading to the re- 
covery of the dead body and the de-. 
capitated head of the deceased Ajit 
Singh is, in our view, unreliable and’ 
ded upon. 


10. ^ The injuries. on Gurdial 
Singh as would appear from Ext. 
P.BB. — Injury Report dated June 


:10, 1968, show that he had as many 
as eleven contusions some of which 


were big injuries on arms, back, shoul- 
der, scapular spine. buttocks etc. One 
of such injuries was .7" x 1". Apart 
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from these injuries there were few 
abrasions. The Sessions Judge noted 
that though those were simple- injuries 
they were caused by blunt weapon. In 
that case Gurdial Singh accused had 
stated that he was arrested by the 
police from Qadian at about 10 A.M. 
on June 10, 1968. The police then took 
him to the police post Qadian. There 
the police asked him to sign some 


` papers which he refused to do. There- 
him a severe 


upon the police gave 
beating and afterwards implicated him 
in the.case falsely. The Sessions Judge 


came to the conclusion that if the oc-- 


currence had taken place in the man- 
ner alleged by the prosecution, it was 
impossible to believe that none of the 
three accused received even a single 
injury from the rifle or revolver shots 
which had been fired at them by no 
less than four members of the picket 
party from a very close range, and 
that if really any encounter had. taken 
place between the 
the 'three accused near the 
Thind Dhariwal . some pellet, 


bridge 
spent- 


picket party and 


bullet or wad or piece of card-board 


must have been found at that place 
and the absence of any of these arti- 
cles negatived the prosecution version. 
It was further stated that most pro- 
bably Gurdial Singh accused. had re- 
ceived his injuries at the hands of the 


police after his arrest and that the 


present story. of encounter had ‘been 
trumped up simply to explain away 
his injuries, but in this attempt also 
the police had failed miserably. Apart 
from these findings of the 
Judge which are binding, even a per- 
usal of the evidence and the unexplain- 
ed injuries on Gurdial Singh which 
could not have been caused merely by 
a fall from the tractor show that he 


Sessions. 


must have been given a severe beat- , 


ing. The evidence of the recovery of 
the dead body and the decapitated head 
of the deceased Ajit Singh is equally 
unsatisfactory. P.W. 15- Surta Singh 
denied that he had accompanied the 
police on the night of the occurrence. 
He was treated as hostile witness and 
in cross-examination he denied that 
he had signed the recovery memo. He 
further stated he was taken by the 
police to village Sathiali The dead 
body was lying on a cot and he did 
not know from where it’ was brought 
from. P.W. 14 Sewa Singh was also 


.the tractor. 
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nied any knowledge about the state- 
ment of Gurdial Singh or the recovery. 
The evidence of .P.W. 12 Darshan 
Singh and P.W. 13 Gurbachan Singh 
merely showed that they. had been call- 
ed there to identify the dead body and 


.the head of the deceased Ajit Sin,th 


after the same were recovered. Ac- 


cording to P.W. 12 Darshan Singh a 


police constable came-and said that the 
dead body had been found and that 
they should identify the same. The evi- 
dence of these two witnesses shows 
that the discovery of the dead body 
and the head had already been made 
when they were called, as such the 
alleged: statement of Gurdial Singh 
leading to the recovery of the dead 
body will not be admissible. The result 
of the findings of the Sessions Court in 
Session Trial No. 11 of 1970 and our 
own reading of the evidence is that 
the prosecution story of the circum- 
stances in-.which -Gurdial Singh was 
arrested and his having made a state- 
ment thereafter leading to.the  reco- 
very of the dead body and the decapi- 
tated head of the deceased Ajit Singh 
cannot be accepted. Apart from this 
there is no other evidence against Gur- 
dial: Singh to sustain his conviction 
under ‘Se 302/34 LP.C. 


11. Now coming to the main 
incident since all the six other accus- 
ed (A-1, A-2, A-4, A-5, A" & A9) 
have been acquitted of the offences 
under Ss. 302/149 I.P.C. it is unneces- 
sary to examine the case of the pro- 
secution whether three Kirpan blows 
were inflicted on Ajit Singh deceased 
before he was lifted and taken on the 
tractor or subsequently. Labh Singh's 
version in the F.I.R. did not state that 
the Kirpan blows were inflicted omn his 
son Ajit Singh before he was taken on 
According to his version 
Ajit Singh the deceased fell down on 
receiving gunshots. Avtar Singh etc. 
immediately picked him up and placed 
him on the tractor. Tarlok Singh at 


. the same time started the. tractor. and 
. took his son in an injured condition so 


‘by the eye-witnesses 


, 


treated as a hostile witness as he de- . 


that they might finish him after tak- 
ing him away. Tbe. Statements given 
in 
however, show that the accused Ajit 


Singh went near the injured Ajit 


Singh and gave three Kirpan blows on 


.his head and then the accused lifted 


the injured Ajit Singh and carried him 
on the tractor and the party went 


the Court, - 


1802 S. C. [Prs. 11-12} Tarlok Singh v. State of Punjab (J. Reddy J.) 


away with him. This version of the 


eye-witnesses is nothing but an em- 
bellishment to make their evidence 
conform with the medical evidence 


that the kirpan blows were the cause 
of the death of the deceased . Ajit 
Singh. 'The eye-witnesses were asked 


whether they made such statements 
before the police, and even though 


they said that they did, they were 
confronted with their previous  state- 
ments in which they did not say so. 
They had no explanation for this. In 
these circumstances the evidence 

the eye-witnesses hastobe scrutinised 
carefully and with caution. The evi- 
dence of Labh Singh could not be re- 
corded by the Sessions. Judge because 
by that time he was dead. His evidence 
in the Committal Court as P. W. 4, 
however, was treated as evidence, 
though, in our view, the High Court 
seems to have incorrectly thought that 
[it could be so treated under S. 288 of 
the Code of Criminal Procedure. The 
evidence of eye-witnesses duly record- 
ed in the presence of the accused 
under Ch. XVIII of the Code of Cri- 
minal Procedure can be treated, in the 
discretion of the Presiding Judge, as 
evidence in the case if such witness is 
produced and examined at the trial. 
As such it could not be marked under 
S. 288 of the Code of Criminal Proce- 
dure as Labh Singh's evidence which 
was subjected to  cross-examimation 
however could be treated as evidence 
under S. 33 of the Indian Evidence 
Act. Accordingly the evidence of Labh 
Singh was also considered as eye-wit- 
ness! evidence. In any case, there is 
sufficient eye-witnesses’ evidence in 
this case for sustaining the conviction 
of the accused Tarlok Singh of the 
offence under Section 307 LP.C. 


12. 
the prosecution was that all the ac- 
cused got on to the tractor and went 
_away, that version also was changed in 
their evidence. According to  Virsa 
Singh P.W. 3 who was one of the in- 
jured, Tarlok Singh, Avtar Singh and 
Daljit Kaur were on the tractor, and 
the other accused were behind the 
tractor at a distance of 2 or 3 karams. 
He denied that he stated in the Trial 
Court that all the accused came on a 
tractor. When confronted with a state- 
ment in the committal court he said 
how could so many persons sit on a 
tractor? It was not a bus. Karam Singh 


Though initially the case of 


ALR. 


P.W. 2 was also injured by the firing 
by Tarlok Singh. Even according to 
him when he was confronted with a 
statement made before the committing 
court that all the accused came from 
the house of Harcharan Singh on a 
tractor, he said that it was incorrect 
and that he was not changing the state- 
ment because it may not be said that 
all the accused could not sit on one 
tractor. When confronted with the 
statement that he did not say in the 
committing court as stated by him in 
the Sessions Court that the accused 
exhorted Tarlok Singh to fire, he said 
that he did so state. He also, when 
confronted with his previous state- 
ment, said that he had stated to the 
police that after Ajit Singh fell down 
the accused Ajit Singh went there and 
gave two or three kinpan blows to the 
injured. All these statements of the 
two injured persons P.Ws. 2 and 3 
who were obviously there show that 
they have been falsely deposing, in 
respect of all the accused sitting in the 
tractor and coming from the house of 
Harcharan Singh, their exhorting Tar- 


lok Singh accused to fire, and after 


the deceased fell down Ajit Singh ac- 
cused gave two or three kirpan blows 
on the injured person. After sifting the 
chaff, the grain of truth that this evi- 
dence establishes is that Daljit Kaur 
wanted to leave the house of her 
father-in-law for whatever reason and 
asked her relations Accused Nos. 1, 4 
&5totake her away, that these ac- 
cused along with other accused came 
to the house of Harcharan Singh and 
wanted to take her away, and when 
Harcharan Singh and others resisted, 
it led to an altercation and accused 
Tarlok Singh fired three shots from 
his gun injuring the’ deceased Ajit 
Singh and P.Ws. 2 & 3. Thereafter the 
deceased was picked up and put on 
the tractor and ‘Tarlok Singh and 
Avtar Singh drove away with Daljit 
Kaur and the boxes while the other 
accused followed the tractor. On these 
facts the common object of the accused 
either to murder or injure the deceas- 
ed or P.Ws. 2 and 3, none of whom 
were initially involved in the incident 
of rescuing Daljit Kaur from her 
father-in-law’s house, is not establish- 
ed. These persons merely joined the 
other villagers in trying to stop the 
accused from taking away Daljit Kaur 
and it is at that stage that Tarlok Singh 
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fired three shots from his gun. The 
version of the prosecution ‘that the 
other accused exhorted Tarlok Singh 
to fire has also not been established. 
As such, none of the other accused, 
except Tarlok Sihgh, could be held to 
have at any time entertained an inten- 
tion to commit murder, and they can- 
not therefore be held liable under Sec- 
tions 307/149 LP.C. . 


13. It also appears from the 
evidence of all these witnesses includ- 
ing Labh Singh, that after Ajit Singh 
fell down the accused picked him up 
and put him on the tractor. This is an 
omnibus statement made by al the 
witnesses who did not particularise 
whether one or two or all the accused 
picked up the injured and put him 
on the tractor. In the E.LR. Labh 
Singh states that Avtar Singh etc. 
picked up the deceased and put him 
on the tractor. The word ‘etc.’ is signi- 
ficant in that the informant is leaving 
himself sufficient play to later add 
other accused as persons who along 
with Avtar Singh picked up the injur- 
ed and put him on the tractor. Having 
regard to the various embellishments, 
contradictions and deliberate false 
statements to which we have referred, 
particularly the statement, that Daljit 
Kaur called upon the accused to finish 
off Harcharan Singh which has been 
found by the Trial Court to be un- 
acceptable, it would be unsafe to rely 
on the evidence of the prosecution that 
all the accused picked up the injured 
and put him on the tractor. There is 
also nothing to indicate that a murder 
or an attempt to murder was the com- 
mon intention of all the accused when 
they came to take Daljit Kaur and as 
such the other accused could not have 
acted in concert in furtherance of that 
design. The firing appears to have been 
sudden and the other accused could not 
have known that Tarlok Singh would 
fire. If so, there would have been a 
consternation even among the other 
accused, when this firing took place 
and in this case we have sufficient 
credible evidence that these accused 
except Avtar Singh did not go away 
on the tractor. The prosecution  evi- 
dence that all the accused picked - up 
Ajit Singh deceased and put him on 
the tractor cannot therefore be accept- 
ed. There is also no evidence as to 
what happened after the injured was 
taken away, and who gave the kirpan 
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blows which killed him, who deposed 


of the dead body and who decapitated 


his head. 


14. In view of these serious t- 
fects in the prosecution evidence Ac- 
cused-2, Accused-4 to Accused-8 can- 
not be held guilty of the offences 
under Ss. 307/149 LP.C. Nor ean the 
conviction of Accused 2, 5 to 8 be sus- 
tained under Ss. 364 and 201 LP.C. 
and they are, therefore, entitled to an 
acquittal of those charges. Accused-l, 
Accused-2, Accused-4 to Accused-8 are, 
however, guilty along with  Tarlok 
Singh of the offence of rioting armed 
with deadly weapons under S. 148 
LP.C. In the result Criminal Appeal 
No. 217 of 1970 is allowed and the 
conviction of Gurdial Singh under Sec- 
tions 302/34 I.P.C., 364 and S. 201 LP.c. 
is set aside. Criminal Appeal No. 141 
of 1970 is partly allowed and the con- 
viction and sentence of Tarlok Singh 
under Ss. 307, 364 and 148 LP... is 
confirmed. The conviction of Accused-2 
and Accused Nos. 4 to 8 under S. 118 
LP.C. and the sentences awarded to 
each of them by the High Court are 
confirmed. They are, however, acquit- 
ted of the offences under Ss. 307/149 
and 201: LP.C. and their convictions 
for these offences are set aside. Ac- 
cused-4 Avtar Singh A-4, who was the 
owner and driver of the tractor in 
which the injured  Ajit Singh was 
taken away is alone guilty of kidnap- 
ping and hence his conviction and sen- 
tence under S. 364 is also confirmed, 
and the conviction and sentence of 
Accused-2, Accused-5 to Accused-8 
under the said section is set aside. 


Order accordingly. 
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caused to the deceased. Judgment of 
the Bombay High Court affirmed. 


Brief Note: — (A) Held that since. 


as: many as 34 injuries had been caus- 
ed to the deceased with an axe . and 
sticks, the intention of the assailants 
to cause death could be inferred. Held 
further that the injuries were also 
' sufficient in the ordinary course of 
_- nature to cause death. The High Court 
"was therefore right in altering the 
. conviction and sentence of the three 
assailants under S. 325 read with Sec- 
tion 34 to one under S. 302 read with 
S. 34. (Para 8) 
Judgment of the Court was deli- 
vered - by j 


KHANNA, J.:— Five decused Lax- 
man (30), Suka Sukhdeo (40), Jyoti- 
ram (40) Rajeram (45) and Ramdas 
(28) were tried in the court of the 
Sessions Judge Amravati under Sec- 
tion 302 read with Section 34 Imdian 
Penal Code for causing the death of 


Sitaram (40). Learned Sessions. Judge © 


acquitted Ramdas and convicted the 
other four accused under Section 325 
read with Section 34 Indian Penal 
Code and sentenced each of them ‘to 
undergo rigorous imprisonment for a 
period of three years and to pay a 
fine of Rs. 200 or in default to under- 
. go rigorous imprisonment for a fur- 
_ ther period of three months. Two 
cross~appeals were filed against the 
judgment of the Sessions Judge. 
. of. the appeals was by Rajeranr against 
his conviction’ and sentence. The other 
appeal was by the State of Maharash- 
tra praying that the conviction of the 
accused should have been under Sec- 
tion 302 read with Section, 34 instead 
of Section 325 read with Section 34 
Indian Penal Code. Tbe Nagpur Bench 


of the Bombay High Court dismissed . 


the appeal of Rajeram..The appeal fil- 
ed by the State was accepted and the 
conviction of the four convicted  ac- 
cused was altered to that under Sec- 
tion 302 read with Section 34 Indian 
Penal Code. Each of them was  sen- 
‘tenced to undergo imprisonment for 
life. The four convicted accused there- 


after came up in appeal to this Court 


by special leave. 


employed by 
.Nathmal (PW 1)asa watchman for his 
fields in the area of village Darapur 
near Kohlapur. On December 19, (97) 
1988; at about 4 p.m., when Nathamal 


Radheyshyam (PW 3) who 


One, 


A.I. R. 
went to the bazar in Kohlapur he was 
informed ‘by Ramdas accused’ that 
Sitaram had been attacked- by- Jyoti- 
ram, Sukhdeo and Laxman accused in 
the fields. Nathamal then told his son 
js a stu- 
dent; that he had been informed about 
the assault.on Sitaram in the fields. 
Radheyshyam, accompanied by two 
of the servants, Sadiq and Gaursha, 


went, in a bullock cart to the fields. ': 


Sitaram was found by  Radheyshyam 


and others lying in an injured condi- 


tion in a field. Sitaram was then put 
in the bullock cart and was taken to 
police station Kohlapur. The bullock 


"cart was driven by Gaursha. On the 


way, according to Sadiq (PW 5) he 
was told by Sitaram deceased that he 
had been injured by the foür appel- 
lants. On arrival at the police station. 
Radheyshyam lodged report Ex. 9 at 
6.15 p.m. In that report, the names of 


the assailants of Sitaram were | not 
mentioned. : 
3. Sitaram - was. - thereafter 


taken in the bullock cart to the dis- 
pensary in Kohlapur where his injuries 
were examined by Dr. Shánkar Gaik- 
wad .(P.W..4).-Dr. Gaikwad found that 


.-the condition of. Sitaram was serious: 
-.He accordingly” “sent an intimation to 


police station Kohlapur for ` recording 


-the dying declaration of Sitaram. Head 


Constable Utamrao then came to the 
dispensary. The Head Constable ob- >- 
tained a certificate of Dr. Gaikwad 
that Sitaram’ was in fit condition to 
make a statement. Dying declaration 


Ex. 38 of Sitaram -was then recorded _. 


by the Head Constable. The dying de- 
claration was in the form of questions 
and answers. In answer to the ques-: 


-tion as to who had assaulted him, Sita- 


ram mentioned the names of all the 
five accused. In, answer to another: 
question about the weapons used by ` 


‘the assailants, Sitaram stated that he 


had been assaulted with axé and 
sticks. Regarding the cause of the 
assault, Sitaram stated that Suka ac- , 
cused had cut jowar.in the past and a 
report about that had been made by - 
Sitaram, The dying declaration of Sita- 


- ram was also signed by Radheysham 
2. The prosecution case is that. 
^ Sitaram deceased was 


who was present at the time the dying 
declaration was recorded. Sitaram’s , 
condition became ^ serious thereafter. 
He died at 9 p.m. when he was being 
put in the cart for being taken to 
Amravati. Postmortem examination 


Sie 
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on the body of Sitaram was perform- 


ed by Dr. Anant. Deshpande on. De- 
cember 10, 1966 at 3, pimi.. in. Amra- 


vati. The doctor found-34 injuries on” 


the body consisting mostly of .contu- 


sions. There was one lacerated wound. 


on left arm; while four injuries con- 
sisted of abrasions. The injuries were 
sufficient in the ordinary `, course of 


nature to cause death. The. five accus-. 


ed were thereafter arrested. 


4. At the trial, the plea of the 


accused was nial simpliciter. The 
trial court did not place any reliance 
upon the.oral dying declaration which 
was alleged to have been made by 
Sitaram to Sadiq PW in the bullock 
cart. Reliance was, however, placed by 
the trial court upon the dying declara- 
tion Ex. 38 which had been recorded 
by Head Constable Utamrao in. the 
dispensary. The trial court was: fut- 
ther of the view that the case against 
the -assailants fell under Section 325 
read with Section 34 Indian Penal 
Code. Ramdas was given the benefit of 
the doubt and acquitted. 

5. On appeal, the learned Jud- 
ges of the High Court were of the view 
that the evidence regarding the oral 
dying declaration of Sitaram to Sadiq 
in the bullock cart -was convincing. 
The High Court also placed 
upon. dying -declaration Ex. 38 record- 
ed in the dispensary. The High Court 
was further of the opinion that the 
case against the convicted accused fell 
under Section 302 read with Sec. 34 
Indian Penal Code. The four appellants 
were accordingly convicted and sen- 
tenced as above. |. 

6. In.appeal, before us, Mr. 
Ram Panjwani has assailed the find- 
ing of the High Court in so far as it 


has accepted the dying declaration of. 


Sitaram alleged to have been made to 
Sadiq (PW 5) in the bullock cart. It is 
stated that if such a dying declaration 
had been made by Sitaram, the same 
must have also been heard by Radhey- 
shyam who too was present in the 
cart along with Sitaram and Sadiq. In 
any case, according to the learned 
counsel, Sadiq must have immediate- 
ly told Radheysham regarding the 
mention of the names of the assailants 
if those names had in fact been men- 
tioned by Sitaram in the bullock cart. 
jt is further pointed out that Sadiq 


made no mention of the dying declara-. 
tion of Sitaraf to Head . Constable . 
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reliance - . 


[Prs. 3-8] S. C. 1805 
Utamrao when he came out of the 


` police station and tried to talk to Sita- 


ram at the time the bullock cart was 
taken to-the police station and a re- 


“port about the occurrence was lodged 
‘by Radheyshyam. Although we find 


force.in the above contention of Mr. 
Rem Panjwani, it is, in our apinion, 


-not necessary to dilate upon this as- 


s "à the mater we find 
at the evidence regarding the dying 
declaration Ex. 38 made by Sitaram 
in the dispensary is convincing and 
reliable. The fact that Sitaram made 
dying declaration Ex. 38 in the dispen- 
sary is proved by the evidence of 
Head Constable Utamrao (PW 12) and 
Radheyshyam (PW 3). Both these wit- 
nesses have deposed that the aforesaid 
dying declaration contained what. had 
been stated by Sitaram deceased. In ` 
addition to that, we have the evidence 
of Dr. Gaikwad (PW 4) that the afore- 
said dying declaration was made by 
Sitaram in his presence and that Sita- 
ram was at that time in a fit condition 
to make a statement. There appears to 
be no cogent ground to disbelieve the 
evidence adduced in this respect. Ac- 
cording to dying declaration Ex. 38, 
the injuries to Sitaram were caused by 
the five accused with axe and sticks. 


T. So far as Rajeram accused- 
appellant is concemed, we find that it 
is in the evidence of Nathamal (PW 1) 
that he had been told by Ramdas ac- 
cused.that Sitaram had been assaulted 


'by Laxman, Suka and Jyotiram in the 


fields. This was the first version of 
the occurrence. There is. nothing to 
show as to why Ramdas should try to 
exculpate Rajeram. In the circumstan- 
ces, doubt does arise about the com- 
plicity of Rajeram and he must neces- 
sarily have the benefit of that doubt. 
There is, however no doubt regarding 
the complicity of Laxman, Suka and 
Jyotiram. It may be mentioned in this 
context that appeal challenging his 
conviction was filed in the High Court 
only by-Rajeram. The other three ap- 
pellants did not file any appeal in the 
High Court to challenge their convic- 
tion. 


8.. As many as 34 injuries 


-had been caused to Sitaram. Twenty- 


nine of the injuries were in the nature 
of contusions, while one was a lacera- 
ted wound and four consisted of abra- 
sions. The injuries had resulted in 
the fracture of ribs, humerus, ulna 
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and metacarpal bones. Injuries had 
also been caused to the kidneys and 
lungs. Some of the injuriès had resul- 
ted in compound fractures. The num- 


ber and the nature of injuries caused: 
to Sitaram were such as showed that’ 


the intention of the assailants was to 
cause, his death. According to` Dr. 
Deshpande, the injuries were sufficient 
in the ordinary course of nature to 
cause death. In the circumstances, the 
High Court, in our opinion, rightly 
took the view that the case against the 
assailants fell under Section 302 read 
with Section 34 and not under Sec- 
tion 325 read with Section 34 Indian 
Penal Code. As a result of the above, 
the appeal of Laxman, Sukhdeo and 
. Jyotiram is dismissed.  Rajeram is 

given the benefit of the doubt. Appeal 
in respect of Rajeram is accepted and 
he is acquitted. 

T Order accordingly. 


AIR 1974 SUPREME COURT 1806 

.- (V 61 C 324) 

(From: Punjab & Haryana)* 

A. N. GROVER .AND G. K. 

MiTTER, J.J. 

Haryana State Electricity Board. 
Appellant v. 
Haryana and others, Respondents. ` 

Civil Appeal No. 455 of 1970, D/- 
17-4-1972. 

Index Note: — (A) Punjab Ser- 
vice of Engineers (Electricity Branch) 
(Conditions of Service) Rules (1939), 
R. 7-A — Seniority of ‘respondent 
" (Executive Engineer) in the cadre of 
Assistant Engineers Class I fixed, by 


: the High Court of Punjab & Haryana. 


on the interpretation of R. 7-A, which 
was found to be correct by Supreme 
Court in AIR 1972 SC 2516 — Order 
of High Court not interfered with by 
Supreme Court. AIR 1967 SC 1427. 
Disting. (Para 6) 

Index Note: — (B) Constitution of 
India, Art. 226 — Laches or delay — 
Writ petition by Government servant 
in connection with fixation of his 
seniority—Government servant . shown 
to have made representations and 
moved the appropriate authorities. at 


*(C.W. No. 1723 of 1966, D/- 26-7-1968 
— Punj & Har.) 


FP/FR/C497/72/VBB 


‘of High Court 


The State of Punjab & 


all stages — Held it was not a case 
where relief could -be declined on 
ground of laches or delay — Decision 
] (Punjab & Haryana) 
Affirmed. - (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1967 SC. 1427 = (1967) 2 SCR 

703, S. G. Jaisinghani v. Union of 

India 6 

M/s. K. K. Jain and Bishamber 
Lal, Advocates, for Appellant; Mr, 
C. K. Daphtary, Sr. Advocate, (M/s. 
K. C. Sharma, and M. S. Gupta, Advo- 
cates, with him) (for Nos. 5 and 1); 
Mr. and Swaroop, r. Advocate, 
(M/s..H. K. Puri and S, K. Dhingra, 
Advocates, with him) (for No. 10), for 
Respondents. l - 
The Judgment of the Court was 

delivered by i 

GROVER, J.:—. This is an appeal 
from a judgment of the Punjab and 
Haryana High Court in which one of 
the main questions relating to the in- 
terpretation of Rule 7-A of the Pun- 
jab Service of Engineers . (Electricity 
Branch) (Condition of Service) Rules, 
1939, hereinafter called the ‘Rules’ bas 
been discussed in the connected mat- 
ter ie. Civil Appeal No. 456. of 1970 
in which the judgment is being an- 
nounced today. . : 


2. The facts may be shortly 
stated. In August 1949 certain posts 
Of Assistant Engineers Class Il were 
advertised. In March 1950 B. K. Puri 
respondent No. 10 along with B. N. 
Rampal respondent No. 3 and others 
were selected in consultation with the 
Punjab Public Service Commission. 
On March 23, 1950 B. K.. Puri joined 
service as Officiating Assistant  En- 
gineer Class II. On April 5, 1950 B. N. 
Rampal respondent No. 3 joined the 
service as Officiating Assistant  En- 
gineer Class Il Other respondents 
Nos. 4 to 9 joined the service after 
B. K. Puri as Officiating Assistant En- 
gineers Class II. Between 1953 and 
1954 the Punjab Public Service Com- 
mission selected respondents 3 to 9 for 
appointment to Class I (junior) on of- 
ficiating basis. According to the appel- 
lant the case of B. K. Puri was con- 
sidered on each occasion but he was 
found unsuitable and was passed over 
for certain reasons. On April 6, 1956 
B. K, Puri was also selected and ao- 
pointed as Officiating Assistant En- 
gineer ‘Class I (junior)' On .May 11, 
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1956 respondents 3, 4, 6 and 9 along 
with others were confirmed as 

tant Engineers Class II with. effect 
from October 1, 1955. B. K. Puri was 
not confirmed as Assistant Engineer 
Class TI for the reason that be had not 
passed the Safety Code examination, 
which it is stated, was a condition pre- 
cedent to confirmation. A memoran- 
dum was issued to 15 persons includ- 
ing B. K. Puri and respondents 5, 7 
and 8 that their cases for confirmation 


would be considered after they had: 


passed the said examination. On No- 
vember 11, 1956 the erstwhile States 
of Punjab and Pepsu were merged. 
Thereafter before March 1958, respon- 
dents 5, 7 and 8 were confirmed as. 
Assistant Engineers Class If with ef- 
fect from October 1, 1955. B. K. Puri 
wrote a letter to the Chief Engineer on 
March 16, 1958 for his seniority being 
restored. On March 21, 1958, 28 persons 
in Class I including respondents 3 to 
6, 8 and 9 were confirmed with effect 
from September 1, 1956. Respondent 
No. 7 was also confirmed subsequently 
in Class I with effect from the same 
date. B. K. Puri was not confirmed in 
Class I as till that time he had not been 
. confirmed as Assistant Engineer Class 
IL On August 18, 1958 B. K. Puri was 
confirmed as Assistent Engineer Class 
II with effect from October 1, 1955. 
In 1959 respondents 3 to 9 were pro- 
moted as Officiating Executive En- 
Bineers. In January 1959 B. K. Puri 
made a representation against the con- 
finmation in class I of respondents 3 
to 9 who were junior to him in 
Class II. On December 19, 1959, not- 
withstanding that B. K. Puri had not 
been confirmed till then in Class I he 
was also promoted as Officiating Exe- 
cutive Engineer, But as mentioned be- 


fore that was done after respondents . 


3 to 9 had been so promoted. In Janu- 
ary 1960 representation made by B. K. 
Puri was rejected by the Government. 
In 1963 B. K. Puri made another re- 
presentation to the Minister of Irriga- 
tion and Power. On June 27, 1963 he 
was confirmed in Class I but with 
. effect from April 7, 1957. Respon- 
dents 3 to 7 had been confirmed as 
Executive Engineers with effect from 
various dates between March 1, 1961 
to December 17, 1963. Respondent 
No. 8 was confirmed after them with 
effect from December 17, 1963. On 
May 11, 1965 B. K. Puri and respon- 
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dent No. 9 were confirmed as Execu- 
tive Engineer with effect from Janu- 
ary 1, 1965. On Jume 22, 1965 B. K. 
Puri made a representation to the 
Minister of Irrigation and Power for 
restoration of his seniority in Class I 
That representation was forwarded. to 
the Chairman of the Electricity Board. 
In June 1966 B. K. Puri was informed 
that his request for confirmation in 
Class I with effect from September 1, 
1956 instead of April 7, 1957 and the 
restoration of his seniority in Class I 
on the basis of his position in Class IT 
had been considered. but was being re- 
jected. On April 29, 1966 inter se senio- 
rity list of officers of the old State of 
Punjab and Pepsu was gazetted which 
did not disturb the inter se seniority 
of B..K. Puri vis-a-vis respondents 3 
to 9 who were working in the old 
State of Punjab. On August 6, 1966 
B. K. Puri filed a petition under Arti- 
cle 226 of the Constitution in the 
High Court. 


3. The case of B. K. Puri — 
writ petitioner — before the High 
Court clearly was that he was admit- 
tedly senior to respondents 3 to 9 in 
the cadre of Assistant Engineers, 
Class IL and therefore he was entitled 
to have the same seniority in the class 
of Assistant Engineers Class I which 
‘would give him seniority as Execu- 
tive Engineer as a whole. “The main 
prayer was that a suitable direction or 
order be issued for restoring the senio- 
rity of the writ petitioner vis-a-vis res- 
pondents 3%09in the class of Executive 
Engineers in the light of Rule 7-A of 
the Rules and on the basis that the 
petitioner should be deemed to have 
been confirmed as Assistant Engineer 
Class I with effect from September 1, 
1956. In the return which was filed by 
the appellant it was maintained that 
the matter of seniority between the 
writ petitioner and respondents 3 to 
9 had been settled long before the 
services of those officers were trans- 
ferred to the appellant Board with 
effect from March 1, 1963. It was also 
asserted that there had been a lot of 
delay and laches and the writ peti- 
tioner had acquiesced in his position 
when he became junior to respondents 
3 to 9. He was, therefore, not entitled 
to seek any relief under Art. 226. It 
was admitted that some of the con- 
testing respondents had been confirm- 
d by the Government in Class If on 
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May 11, 1956. The writ petitioner 
not been so confirmed at that time pos 
"cause he had not 
_ Code test and also because the deci- 
sion regarding the adverse remarks 
against him was pending. Another rea- 
son for delay was that the necessary 
report had not been received from the 
i Pradesh Administration 
where he was on deputation. Although 
‘the writ petitioner was senior to res- 
pondents 3 to 9 in Class II he had 
been superseded by them in Class I 
because at the time of promotion his 
name was considered but he was not 
promoted due to unsatisfactory record- 
of service. Ultimately he. was promo- 
ted with effect from April 6, 1956 but 
he was not confirmed till April 7. 
. 1957. In the meantime respondents 3 
to 9 had been confirmed with effect 
from Septémber 1, 1956. The case of 
the writ petitioner's confirmation in 
Class II was taken up in 1968 on re- 
ceipt of his report for the period end- 
ing March 31,1956 fromthe Himachal 
Pradesh Government and he was then 
confirmed. It was admitted that the 
post in Class I fell vacant with effect 
from September 1, 1956 due to the 
confirmation of T. S. Madan as Execu- 
tive Engineer on June 13, 1961. 
Another plea -that was taken was that 
the writ petitioner was confirmed with 
effect from April 7, 1957 on comple- 
. tion of his period of probation for one 
year in place of T. S. Madan. It was 
denied that Rule 7-A was applicable 
tothe writ petitioner. As the writ peti- 
tioner had been confirmed in Class I 
' on June 27, 1963 with effect from 
April 7, 1957 respondents 3 to 9 had 
become senior to him under the pro- 
visions of Rule 7-A. In the class of 
‘Executive Engineers also the writ peti- 
tioner became junior to respondents 3 
Xo 9 since they had been _ confirmed 
with effect from earlier dates. 


4. The High Court was of the 
view.that when B. K. Puri the writ 


petitioner was confirmed in Class Il . 


with effect from October 1, 1955 by 
.the order dated August 18, 1958 he 
indisputably became senior. to respon- 
: dents 3 to 9 in Class II. It was found 
that there was a vacancy in class I 
with effect from September 1, 1956 
and the writ petitioner could have 
been easily confirmed from that date. 
But the reason given by the appellant 
for not confirming him earlier than 


E 


EE: 


passed the Safety. 
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April 7, 1957 was that he could not be 
so confirmed unless he had completed: 
One year’s probation with effect from 


„6-4-1956 when he had been promoted 


to Class I in an officiating capacity. It 
was, however, .conceded by counsel for 
the appellant that there was no rule 
fixing this probationary period and 
‘that in the case of some of the other 
respondents no such rule -was followed 
of completing a period of probation after 
promotion i.e. in the cases of M/s S. L. 
Sood and Pritam Singh who were con- 
firned with effect fnom September 1, 
1956 when they had. been promoted to 
Class I in an officiating capacity in 
April 1956. In other words they had 
been confirmed in less than five 
months" period from the date of their 
officiating appointment after . promo- 


‘tion. On this the High Court held that 


the reason given by the appellant for 


‘not confirming B. K. Puri with effect 


from September 1, 1956 from which 
date respondents 3 to 9 had been con- 
firmed had no basis, and was. extrane- 
ous and irrelevant. For these reasons 
the order confirming B. K. Puri with 
effect from April 7, 1957 was consider-: 
ed to be illegal. Another matter poin-. 
ted out by the High Court was that 
B. K. Puri had passed the Safety Code 
Examination on Octaber 8, 1956. There 
was no. reason, therefore, for making 
an order relating to-his confirmation 
in Class II on August 18, 1958 whereas 
the other respondents were confirmed 
in May 1956. This is what tbe High 
Court proceeded to observe: t 


"Be that as it may, when the peti- ' 
tioner was admittedly confirmed . in 
that Class (II) on 18-8-1958, his case 
for confirmation in ClassI should have 
been immediately taken up. Im this 
connection, it would be pertinent to 
observe that K. B. Bhatia was con- 
firmed in Class IT on 13-1-1960 and 
on the same date he was confirmed in 
Class I also.” ; - 


5. -On the question of laches 
various representations and petitions 
which B. K. Puri had been making 
consistently were referred.to by the 
High Court and it was considered that 
it was not a case where relief could be 
declined on the ground: of -laches ‘or 
delay. The High Court quashed the 
order dated June 27, 1963 confirming 
B. K. Puri in Class 1 with effect.from 
April 7, 1957 and issued a writ of 
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Mandamus ‘to consider the 
confirmation in Class I with 


case for 
effect 


from September 1, 1956 or a date ear- ` 


lier than that and refix his seniority 
vis-a-vis respondents 3 to 9 in Class I 
and that of Executive Engineers in the 
light of interpretation of Rule 7-A as 
given inthe judgment. It may be men- 
tioned that this interpretation was the 
same as has been accepted by us as 
correct in the connected appeal ie. 
CLA. Eo: of 1970. 


It appears to us that the 
desi of the High Court in . this 


case does not call for any interference. 


The main stress that was laid by the 
learned counsel for the State was on 
the laches and delay on the part of 
B. K. Puri in filing the petition in the 
High Court. From the re’sume’ of the 
various dates which has already been 


given it is apparent that he kept on 


making representations and moving 
the appropriate authorities at all sta- 
ges and the only reason which has 
been suggested for confirming him in 
Class I subsequent to respondents 3 to 
9 is that he had. been passed over on 
the ground which has already been 
mentioned. The High Court has- dealt 


with that aspect fully and in view of, 


the interpretation of the proviso to 
Rule 7-A which has already been dis- 
cussed in the connected appeal by us 
it is difficult to disagree with the High 
Court that there was no justification 
for not confirming B. K. Puri in 
Class I from the same date on which 
the other respondents (3 to 9) were 
confirmed, namely, September 1, 1956. 
There are several distinguishing fea- 
tures in this case from the connected 
appeal (C.A. 456/70) for not applying 
the rule in S. G. Jaisinghani v. Union 
of India, (1967) 2 SCR 703 = (AIR 


1967 SC 1427) about not distunbing the. 


seniority of those Executive Engineers 
who were confirmed by orders made 
some years prior to the filing of the 
writ petition by B. K. Puri. 


1. This appeal fails and it is 
dismissed. The costs shall be paid in 
accordance with the previous order of 
this Court dated March 9, 1970. 


Appeal dismissed. 
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= . Pioneer Ltd. v. S. Tajdar Husain ' 
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AIR 1974 SUPREME: COURT 1809 
(V 61 C 325) 


- (From: Allahebad)* 
P.  JAGANMOHAN REDDY, K. K. 
MATHEW AND C. A. VAIDIALIN- 
GAM, JJ. 

The Pioneer Ltd., Appellant v. S. 
Tajdar Husain (Dead) and cme Res- 
pondents. 

Civil Appeal No. 1784 of 1967, D/- 
3-4-1972. 

Index Note: — (A) Industrial Dis- 
putes Act (1947), S. 25F — Retrench- . 
ment Compensation — Workman dy- 
ing during pendency of appeal in 
Supreme Court — Offer by employer 
to pay io legal representatives . of 
workman Rs. 1000/- as ex-gratia over 
and above the compensation allowed 
under S. 25F, held was quite fair — 
(In circumstances of ‘case Supreme 
Court thought it unnecessary to pro- 
ceed further with the matter and to 
consider correctness of High Court’s 
decision. _ (Paras 7, 8) 

Mr. S. V. Gupte, Sr. Advocate, 


` (Mr. B. P.“Maheshwari, Advocate, with 


him), for Appellant. 
The Judgment of the Court was 
delivered by . 

VAIDIALINGAM, J.:— In this ap- 
peal, by special leave, the judgment 
and order of the Division Bench of the 
High Court of Allahabad, dated the 
12th May, 1967-in Special Appeal No. 
75 of 1966 are under attack. 


2. The appellant effected re- 
trenchment and terminated the  ser- 
vices of S. Tajdar Hussain, the origi- 
nal first respondent in this appeal, and 
now deceased. À dispute was raised 
regarding the validity of the order of 
retrenchment and, accordingly, the 
same was.referred by the State Gov- 
ernment for adjudication to the con- 
cerned. labour Court. 

3. Though, before the Labour 
Court, at a very early stage, the work- 
man raised a controversy regarding 


. the right of the appellant to be repre- 


sented by Mr. O. P. Vatsa, the pro- 
ceedings show that later on, the said 
workman withdrew his objections. It 
is also clear from the order of the 
Labour Court that this point was never 


*(Special Appeal No. 75 of 1966, D/- 
- 12-5-1967 — All) 
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raised during the later stage of the 
proceedings. The Labour Court, on a 
consideration of the evidence adduced 
by the parties, ultimately upheld the 
order of the management, retrenching 
the workman concerned. But it is seen 
from the said award that the work- 
man, though offered the amounts due 
to him under Section 25F of the Indus- 
trial Disputes Act, did not actually 
receive the amount. Hence the Labour 
Court held that the amount, having 
been made available to the workman 
by the Company, it was not the fault 
of the Company if the workman did 
not receive the same. Ultimately, the 
Labour Court upheld the order of re- 
trenchment as valid: 


4. The workman filed writ peti- 
tion No. 455 of 1963 before the High 
Court under Arts. 226 and 227 of tne 
Constitution, challenging the award of 
the Labour Court. Before the learned 
Single Judge, who dealt with the writ 
petition in the first instance, it is seen 
that a contention was raised by the 
workman that the entire proceedings 
before the Labour Court were illegal 
in view of the fact that there has been 
a contravention of S. 6 (i) of the U. P. 
Industrial Disputes Act, by the appel- 
lant-management being represented by 
Mr. O. P. Vatsa. This question loomed 
very large, as is seen from the elako- 
rate discussion contained in the judg- 
ment of the learned Single Judge. 
Though it was contended on behalf of 
the appellant that this question should 
not be allowed to be raised and that. 
in any event, there has been no viola- 
tion of Section 6 (i) ofthe U.P. 
Industrial Disputes Act, the learn- 
ed Single Judge ultimately accept- 
ed the contention advanced on be- 
half of the. workman and quash- 
ed the award. The learned Single 
Judge, by his judgment and order 
dated February 16, 1966, remanded the 
dispute, for fresh consideration by the 
Labour Court. 


5. The appellant challenged the 
decision of the Single Judge before tne 
Division Bench in Special Appeal No. 
75 of 1966. The Division Bench agreed 
with the decision of the learned Single 
Judge and confirmed the order, quash- 
ing the award and remanding the pro- 
ceedings to the Labour Court for fresh 
consideration. 
|^. &. Mr. Gupte, learned counsel 
for the appellant, raised two conten- 


A.I. R. 


tions: (1) That the workman was not 
entitled to raise in proceedings under 
Arts. 226 and 227 before the High 
Court for the first time the alleged 
irregularity or illegality, if any, per- 
taining to the representation of the ap- 
pellant by Mr. O. P. Vatsa, specially 
as no such contention was raised be- 
fore the Labour Court; and (2) In any 
event, there has been no violation of 
the provisions of S. 6 (i) of the U. P. 
Industrial Disputes Act in Mr. O. P. 
Vatsa’s having represented the appel- 
lant in the proceedings before the 
Labour Court. It has now become un- 
necessary, so to say, to consider the 
correctness or otherwise of the views 
expressed both by the learned Single 
Judge and the Division Bench of tne 
High Court, as the workman, who was 
the first respondent in this appeal died 
on March 8, 1971. The Union also has 
not appeared before us. 


] 7. On behalf of the appellant, 
it has been represented before us by 
Mr. B. P. Maheshwari, learned counsel, 
that his clients are prepared to pay to 
the legal representatives of the deceas- 
ed respondent No. 1 the retrenchment 
compensation amount due to the de- 
ceased workman under S. 25F of the 
Industrial Disputes Act as also an ad- 
ditional ex-gratia amount of Rs. 1000/-. 
We consider this offer to be quite rea- 
sonable, because even if we do not 
accept ultimately the contentions of 
the appellant, the position would be 
that the proceedings will have to go 
on afresh before the Labour Court as 
per the order of the High Court, in 
which case, the parties will be put to 
considerable expenses. Over and above 
that, the appellant may also raise an 
objection before the Labour Court re- 
garding its jurisdiction to consider the 
matter afresh after the death of the 
workman concerned. 


8. If we accept the contention 
ofthe appellant, the result will be that 
the order of the High Court remand- 
ing the proceedings to the Labour 
Court will have to be set aside, in 
which case, the award upholding the 
validity of the retrenchment will stand. 
In such a case the legal representatives 
of the deceased workman will not be 
entitled to get anything more than 
what was due to the workman under 
S. 25F ofthe Industrial Disputes Act. 
On the other hand, as mentioned ear- 
lier, the appellant has offered to pay 
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an additional ex-gratia amount of 
Rs. 1000/- over and above the amount 
due by way of retrenchment compen- 
sation. Thatis why we are of the opin- 
ion that it is unnecessary to proceed 
further with the matter and that the 
offer made by the appellant is quite 
fair to all parties. 

.9. Having due regard to the 
circumstances mentioned above, and 
without expressing any opinion about 
the correctness or otherwise of the 
decision of the High Court, in its inter- 
pretation of S. 6 (i) of the U. P. Indus- 
trial Disputes Act, we pass the follow- 
ing order: 

]. The appellant will pay the legal 
representatives of the deceased first 
respondent, namely his son S. Wakar 
Husain and his wife Malka Begam, re- 
ferred to in C.M. P. No. 1973 of 1972, 
the amounts due to the deceased by 
way of retrenchment compensation 
under S. 25-F of the Industrial Disputes 
Act. 

2. The appellant will also pay to 
the said legal representatives the costs 
awarded to the deceased-first respon- 
dent both by the learned Single Judge 
and the Division Bench, in the High 
Court: 

3. The appellant will also further 
pay to the said legal representatives 
the costs incurred in this Court by the 
deceased — first respondent upto the 
date of his death, viz. March 8, 1971, 
as per the orders passed by this Court 
on November 21, 1967 at the time of 
granting special leave; and 

4. In addition to the amounts 
mentioned above, the appellant will 
also pay an ex-gratia amount of 
Rs. 1000/- to the said legal representa- 
tives of the deceased — first respon- 
dent. 

10. On payment of the above 
amounts by the appellant to the said 
legal representatives, the appellant 
will get a complete discharge. If by 
chance, there are any other legal re- 
presentatives, it will be open to them 
to claim reimbursement in accordance 
with their shares from the two legal 
representatives above-named. By way 
of abundant caution, we further direct 
that in order to save unnecessary liti- 
gation, the two legal representatives, 
referred to above, will draw the 
amounts from. the appellant on execu- 
ting anindemnity bond toprovide for 
a contingency of any other legal re- 
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presentatives of the deceased first res- 
pondent making a claim for a share in 
these amounts. 

11. On the basis of the mate- 
rials available with them, the Office 
of this Court wil prepare a bill of 
costs in respect of the expenses incurr- 
ed by the first respondent. in this 
Court upto the date of his death, and 
furnish the same to the appellant, so 
that he may pay the said amount to 
the legal representatives, as per this 
order. 

12. Subject to these observa- 
tions and directions, the judgment and 
order of the High Court are set aside 
and the appeal is allowed. The Award 
d the Labour Court will stand restor- 


Order accordingly. 


AIR 1974 SUPREME COURT 1811 
(V 61 C 326) 
(From: Allahabad)* 
V. BHARGAVA AND I. D. DUA, JJ. 

Ram Jas, Appellant v. State of 
U. P, Respondent. 

_Criminal Appeal No. 113 of 1967, 
D/- 11-9-1970. 

Index Note: — (A) Penal Code 
(1860), S. 419 — Cheating by persona- 
tion — To constitute an offence all in- 
gredients of S. 415 I.P.C. must be pre- 
sent. 

Brief Note: — (A) A person by 
merely inducing the Oath Commis- 
sioner, by wrong identification to 
attest the affidavit does not com- 
mit an offence under Section 419 
as the act done by the Oath Commis- 
sioner of attesting the affidavit does 
not cause any damage or harm to the 
Oath Commissioner in body, mind, re- 
putation or property. (Para 3) 

Index Note: — (B) Penal Code 
(1860), S. 65 — Conviction altered by 
appellate Court maintaining sentence 
of fine — Absence of direction as to 
imprisonment in lieu of fine — Period 
of imprisonment in lieu of fine fixed 
by trial Court is to be taken as im- 
pliedly .affirmed — Such period if in 
excess of one-fourth of the maximum 
fixed for offence under altered convic- 
tion, is illegal in view of S. 65. 

(Para 4) 


*(Cri. Appeal No. 1971 of 1964, D/- 14- 
12-1966 — All) 
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M/s. S. C. Agarwal, R. K. Garg 
and D. P. Singh, Advocates, of M/s. 
Ramamurthi, and Co, and Miss. S. 
Chakravarti, M/s. V. J. Francis and 
N. Netter, Advocate, for Appellant; 
Mr. O. P. Rana, Advocate, for Respon- 
dent. 4 
. The following Judgment of the 
. Court was delivered by 


BHARGAVA, J.:— The appellant, 
Ram Jas, was tried along with four 
others, Madan Lal, Inder Singh, Badri 
-Nath, and Ram Nath, on charges under 
Section 120-B: of the Indian Penal 
Code and Sections 420/511, 467, 468 
and 471 read with Section -120-B of 
the Indian Penal Code. He was con- 
victed for offences under these sections 
and was awarded a cumulative sen- 
tence of three years’ rigorous impri- 


sonment and à fine of Rs. 3,000/-, in , 


default, two years’ rigorous imprison- 
ment. He went in appeal before the 
High Court of Allahabad. The High 
Court came to the view that the ap- 
pellant had at least committed an of- 
fence punishable under section 419 


read with S. 109, LP.C., even if the" 


other charges, for which he had been 
convicted, may not be established. On 
this view, and relying on the power of 
the Court to convert his conviction to 
appropriate sections of the Indian 
Penal Code, the High Court substitu- 
ted the conviction of the appellant 
under S. 491 read with S. 109, LP.C. 
for the convietion recorded by the 
trial Court, and reduced his. sentence 
to two years’ rigorous imprisonment, 
while maintaining the fine of Rupees 
3,000/-. The appellant has now come 
up in appeal to this Court against this 
judgment of the High Court by special 
leave. 


2. Before dealing with the cor- 


rectness of the conviction recorded by: 


. the High Court, we may take notice 
of the fact that the High Court, in its 
judgment, did not examine the  evi- 
dence relating to the offences for 
which the appellant had been convict- 
ed by the trial Court and has not re- 
corded any findings on the facts which, 
according to the prosecution, comstitu- 
ted the commission of those offences. 
It is not necessary to reproduce the 
ingredients of all the offences with 
which the appellant was charged. It 
is sufficient to mention three charges 
which are relevant to the question 
whether the conviction recorded by 


A. LR, 


the High Court is justified. One of the 
charges was under S. 468 read with 
Section. 120-B, LP.C., in respect of. 
forgery of three affidavits, of Govind 

Ram, two dated 7th February, 1959, - 
and one dated 16th February, 1959, 
committed with the intention of using 
the affidavits. for the purpose of cheat- 
ing. The sesond charge under S. 420 
read with S. 120-B, LP.C, related to 
cheating two persons, Madan Lal and 
Chunni Lal, by dishonestly inducing 


them to deliver certain sums of money 


So as to get their debts adjusted against 
the claim of Govind Ram who was re- 
fugee from Pakistan; and the third 
charge under Section 420/115 read 
with S. 120-B, LP.C., was of attempt- 
ing to cheat the office of the District 
Relief and  Rehabilitation-cum-Settle- 
ment Officer, Seharanpur, by  dis- 
honestly inducing the office to adjust 
the debits of Madan Lal and Chunni 
Lal against the claim of Govind Ram 
and of using the forged affidavits in 
that connection. The trial Court con- . 
victed the appellant for all these char- . 
ges, and the appeal in the High Court . 
was against that conviction. The High 
Court, on appeal, however, convicted 
the appellant for the offence punish- 
&ble under Section 419 read with Sec- 
tion 109, I.P.C., on the finding that the 
appellant had at least  abetted the 
execution of one false affidavit of 
Govind Ram which, in fact, was signed 
by some person other than  Govind 
Ram and that person was; wrongly 
identified by the appellant before the 
Oath Commissioner and, as such, the 
appellant was held guilty of abetting 
the offence of cheating by personation 
constituting the offence punishable 
under Section 419 read with Section 
109, I. P. C. d l 
3. In recording this finding and ` 
conviction, the High Court lost sight 
of the fact that no such charge was 
framéd against the appellant in the 
trial Court. As we have indicated 
above, the persons, who were cheated 
or attempted to be cheated, referred 
to in the charges framed against the 
appellant, were Madan Lal, Chunni 
Lal, or the office of the Relief and 
Rehabilitation-cum-Settlement ` Offi- 
cer, Saharanpur. There was no charge 
at all relating to any cheating or at- 
tempting to cheat the Oath Commis- 
sioner. In fact, the case was never 
brought to the Court with the inten- 


1974 
tion of obtaining conviction of the Ap- 


pellant for any offence of cheating in. 


respect of the Oath Commissioner. Not 
only was there no charge in this res- 
pect, but, in addition, the appellant. 
when questioned under Section 342 of 
the Code of Criminal Procedure after 
the prosecution evidence had been re- 
corded, was not asked to explain evi- 
dence relating to such a 
cheating the Oath Commissioner. No 
doubt, there was mention of commis- 


sion of forgery of affidavits; but the 


mention of the commission of that 
pellant to infer that he was liable to 
be convicted for abetting the offence 
of cheating ^ the Oath Commissioner. 
Further, in, recording this. conviction, 
the High Court did not even care to 


examine in detail whether all the in-: 


gredients of the offence had been esta- 
blished by the prosecution evidence. 
The only finding of fact was that the 


appellant, who was known to the Oath. 


Commissioner, wrongly identified some 
other person as Govind Ram and got 
the affidavit attested by 
Commissioner as if it was being sworn 
by Govind Ram. This act of wrong 
identification committed by the appel- 


lant eannot amount to the offence of 


cheating by personation. Cheating is 
defined in Section SS LP.C, which 
is as follows: 


"Whoever, by deceiving any per- 
son, fraudulently or dishonestly indu- 
ces the person so deceived to deliver 
any property to any person, or to 
consent that any person -shall retain 
any property, or intentionally induces 
the person so deceived to do or omit 
to do anything which he.would not do 
or omit if he were not so deceived, and 
which act or omission causes or is like- 


ly to cause damage or harm to that. 


person in body, mind, reputation or 
property, is said to "cheat" ". 
The ingredients required to constitute 
the offence of cheating are: 

(i) There should be fraudulent or 


dishonest inducement of a person by 


deceiving him; 

(ii) (a) The person so deceived 
should be induced to deliver any pro- 
perty to any person, or to consent that 
any person shall retain any property; 
or i 


(b) The person so deceived should 
be intentionally induced to do or omit 
to do anything which he would not do 


and 


charge of. 


.anybody by this wrong 


the Oath 


years rigorous imprisonment. 
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or omit if he were not so deceived; 


(tii) In cases covered by - (ii) (b). 
the .act or omission should be one 
which causes or is likely to cause da- 
mage or harm to the person induced 
in body, mind, reputation or property. 
In the present case, the finding of -fact 
recorded only shows that. the Oath 
Commissioner was induced to attest - 
the affidavit by the deception practi- 
sed by the appellant in wrongly iden- 
tifying a person as Govind Ram when 


offence could not possibly lead the ap- ^ 2e s Du Ce coe d a 


attesting the affidavit could not, how- 
ever, possibly cause any damage or 
harm to the Oath Commissioner in 


:body, mind, reputation or property. 


The Oath Commissioner was obviously 
not induced to deliver any property to 
identification. 
nor was he induced to consent that any 
person should retain any property 
Thus, the facts found did.not consti- 
tute the offence of cheating at all. Thef 
conviction for an offence under Sec- 
tion 419, substantively or with the aid 
of Section 109, LP.C., could only have 
been justified if the facts proved cons- 
tituted all the .ingredients of the 
offence of cheating. In recording thel’ 
conviction, the High Court neglected 
to see whether all those ingredients 
were proved. On the face of it, though 
the Oath Commissioner was induced 
to attest the affidavit by wrong inden- 
tifieation made by the appellant, there 
was no likelihood of any damage or 
harm to him in body, mind, reputation 
or property, so that the Oath Com- 
missioner was never cheated. Clearly, 
therefore, the High Court fel into an 
error in recording the conviction of 
the appellant for the offence under 
Section 419 read with Section 109. 
LP.C., and substituting that conviction 
in place of the conviction for offences 
for which he had been punished by 
the trial Court 


4, We may, in this connection, 
take note of another error committed 
by the High Court, though it is not 
material to the result of this appeal. 
The High Court ‘upheld the sentence 
of fine of Rupees 3,000/- award- 
ed by the trial Court to the ap- 
pellant. The trial Court had direct- 
ed that, in default of payment of 
fine, the appellant was to undergo ne 

e 


[fine. In affi 
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High Court made no order with re- 
gard -to imprisonment in default; but, 
by upholding the fine awarded by the 


trial Court, the High Court impliedly , 


also the imprisonment to be 
undergone in default of payment of 
firming this sentence of im- 
prisonment in default of payment of 
fine the High Court failed to notice 
that the sentence of imprisonment in 
default became illegal when the con- 
viction was altered to one under Sec- 


tion 419 read with Section 109, 
LP.C. Under that section, the ma- 
ximum sentence of imprisonment 


that can be awarded is three years and, 
consequently, under Section 65, I.P.C.. 
the maximum term of imprisonment 
in default of payment of fine that 
could be prescribed was nine months, 
being one-fourth of three years. In 
approving the sentence of two years’ 
imprisonment in default of payment of 
fine, the High Court, thus, made an 
order which was clearly illegal and in 


- contravention of S. 65, I.P.C. The trial 


Court had, of course, committed no 
error in awarding the sentence of two 
years’ rigorous imprisonment in  de- 
fault of payment of fine, because that 
Court had recorded conviction for five 
different offences, each punishable 
with imprisonment for seven years, 
and the. fine of Rs. 3,000/- was a part 
of the cumulative sentence for commis- 
sion of those five offences. We have 
only pointed out that this error occurr- 
ed, because the High Court adopted 
the extraordinary course of convicting 
the appellant for an offence with 
which he had never been changed, for 
which he had never been tried, and 
without examining whether the ingre- 
dients of that offence were established 
and what was the maximum punish- 
ment that could be awarded for it. In 
adopting this course, the High Court, 


as we have indicated earlier, failed to. 


record a clear finding whether the 
offences, for which the appellant had 


been convicted by the trial Court, 
were proved or not. 
5. In these circumstances, the 


appeal is allowed, the conviction under 
Section 419 read with Section 109 of 
the Indian Penal Code is set aside. The 
case will now go back to the High 
Court for re-hearing the appeal and 
giving a decision on the appeal in res- 
pect of the offences for which the 
appellant was convicted by the trial 


A.I.R. 


Court. The appellant will continue on 
existing bail till the High Court orders 


otherwise. 
Appeal allowed. 


AIR 1974 SUPREME COURT 1814 
(V 61 C 327)= 


1974 CRI. L. J. 881 
H. R. KHANNA AND V. R. KRISHNA 
IYER, JJ. 
Asgar Ali, Peitioner v. District Magis- 
trate Burdwan and others, Respondents. 


gu Petn. No. 1289 of 1973, D/- 27-2- 


Index Note: — (A) Constitution of 
India, Article: 32 — Habeas corpus — Affi- 
dávit of person making detention order — 
Absence of — Effect — (X-Ref:— Mainte- 
nance of Internal Security Act (1971), Sec- 
tion. 3). 

Brief Note: — (A) Although normally 
the affidavit of the person actually making the 
detention order should filled in a peti- 
tion for a writ of habeas corpus the ab- 
sence of such an affidavit would not 
necessarily introduce a fatal infirmity. In 
case an allegation is made that the officer 
making the detention order was actuated by 
some personal bias against the detenu in 
making the detention order the affidavit of 
the person making the order would be es- 
sential for repelling that allegation. Likewise, 
such an affidavit would have to be filed in 
case serious allegations are made in the peti- 
tion showing that the order was mala fide 
or based upon some extraneous considera- 
tions. In the absence of any such allegation 
in the petition, the fact that the affidavit 
flled is not that of the District Magistrate 
but that of the Deputy Secretary, Home 
(Special) Department, would not by itself 
justify the quashing of the detention order. 

(Para 5) 


Chronological Paras 
Shaik Hanif v. State 
6 


Cases Referred: 


AIR 1974 SC 679, 
of W. B. 


Judgment of the Court was delivered by 


KHANNA, J:— This is a petition 
under Article 32 of the Constitution by 
Asgar Ali for a writ of habeas corpus. The 
respondents impleaded in the petition 
are the District Magistrate Burdwan, the 
Superintendent Burdwan Jail and the State 
of West Bengal. 


2. The District Magistrate Burdwan 
passed an order on February 7, 1972, under 
Section 3 of the Maintenance of Internal 
Security Act, 1971 (Act 26 of 1971) for the 
detention of the petitioner with a view to 
prevent him from acting in any manner pre- 
judicial to the maintenance of supplies and 
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services essential to the community. The 
petitioner in pursuance of the' detention order 
was taken into custody on February 11, 
1972. Report about the passing of the de- 
tention order was sent by the District Ma- 
gistrate to the State Government and the 
said Government approved the detention 
order on February 18, 1972. On March 8, 
1972 the State Government placed the case 
of the petitioner before the Advisory Board. 
‘The State Government received a represen- 
tation from the petitioner against his deten- 
tion on March 16, 1972. The said represen- 
tation after being considered was rejected by 
the Government on March 23, 1972. The re- 
presentation was thereafter forwarded to the 
Advisory Board. The Advisory Board after 
considering the material placed before it 
sent a report on April 19, 1972, to the State 
Government. Opinion was expressed by the 
Board that there was sufficient cause for the 
detention of the petitioner. The State Gov- 
ernment thereafter on May 10, 1972, con- 
i armed the order for the detention of the. peti- 
oner, - 


3. The affidavit of Shri Sukumar Sen, 
Deputy Secretary, Home (Special) Depart- 
ment, Government of West Bengal has been 
filed in opposition to the petition. 


4, The petitioner in the course of his 
. petition has stated that he was arrested on 
February 5, 1972 and that the grounds of 
detention were not explained to him at the 
time of his arrest. These allegations have 
been denied on behalf of the’ respondents and 
it would appear from the affidavit filed on 
their behalf that the petitioner was arrested 
not on February 5, 1972, but on February 
11, 1972. It is further stated that the grounds 
of detention were clearly explained by the 
police officer in Bengali and -Hindi to the 
petitioners who understood the contents there- 
of. He also signed the grounds and took a 
copy thereof. Mr. Chibber who has argued 
the case amicus curiae in view of the above 
averments in the affidavit filed on behalf of 
the respondents has not agitated this aspect 
of the matter. He has, however, raised two 
contentions and we shall now deal with them. 


5. It has been argued by Mr. Chibber, 
that Shri A. K. Chatterjee, District Magis- 
trate of Burdwan who passed the detention 
order has not filed his affidavit. Such an 
affidavit, according to the learned Counsel, 
was essential for sustaining the validity of the 
detention order. We find ourselves unable 
to accede to this contention. Although nor- 
mally the affidavit of the person actually 
making the detention order should be filed in 
a petition. for a writ of habeas corpus, the 
absence of such an affidavit would not neces- 
sarily, be fatal for the case of the respon- 
dents. It would indeed depend upon the 
nature of allegations made by the detenu in 
the petition for determining whether the ab- 
sence of affidavit of the person making the 
detention order introduces a fatal infirmity. 
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. Santoki Rabjhar, (2) Fogla 
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In case an allegation is made that the officer 
making the detention order was actuated by 
some personal bias against the detenu in mak- 
ing the detention order, the affidavit of the 
person making the detention order would be 
essential for repelling that allegation.  Like- 
wise, such an affidavit would have to be filed 
in case serious allegations are made in the 
petition showing that the order was mala fide 
or based upon some extraneous considera- 
tions. In the absence of any such allega- 
tion in the petition, the fact that the affida- 
vit filed on behalf of the respondents is not 
that of the District Magistrate but that of 
the Deputy Secretary, Home (Special) De- 
partment, of the Government of West Ben- 
gal would not by itself justify the quashing 
of the detention order. The affidavit of Shri 
Sukumar Sen shows that the District Magis- 
trate was not available at the time of the 
filing of the affidavit and Shri Sukumar Sen 
has made the various averments in his affida- 
vit on the basis of information derived from 
the records of the case. 


6. Mr. Chibber has next argued that 
in the affidavit filed on behalf of the. respon- 
dents it is stated that the petitioner was a 
“notorious stealer of electric copper wire”. 
It is pointed out that this fact was not men- 
tioned in the grounds of detention and that 
circumstance prevented. him from making an. 
effective representation. In this connection 
we find that the following particulars of 
the grounds of detention were supplied to 
the petitioner. 


*(1) That on 13-12-71 at about 02.30 hrs. 
you along with your associates including (1) 
Ratan alias Musua Rabjbar son of Shri 
alias Nandlal 
Bhuiya, ‘son of Shri Mongroo Bhuiya, both 
of Chapkahat, P. S. Kulti, Dist. Burdwan 
committed theft in respect of overhead elec- 
tric copper wire (about 700 feet in length) 
from six poles in between quarter Nos. 139 
to 144 in New Colony, Sitarampur Railway 
Colony, P. S. Kulti, Dist. Burdwan. When 
challenged by the local people you were re- 
cognised by them. As a result of this theft, 
electric supply in the area. was totally disrupt- 
ed causing immense inconvenience to the 
people of the locality. 


(2) That on 7-1-72 at about 04.00 hrs. you 
along with your associates including (1) 
Fogla alias  Nandlal Bhuiya, son of Shri - 
Mongroo Bhuiya, (2) Dugal Bouri alias Mor- 
ban, son of late Abdul Latif, both of Chap- 
kahat, P. S. Kulti, Dist. Burdwan committed 
theft in respect of overhead electric copper 
wire (about 650 feet in length) from the poles 
in Block Nos. 117, 107 and 126, 125 in New 
Colony, Sitarampur Railway Colony, P. S. 


“Kulti, Dist. Burdwan: When challenged by 


the local people, you were recognized by 
them. As a result of this theft, electric 
supply in the area was totally disrupted 
causing immense inconvenience to the people 
of the locality.” 


E 
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to our notice at the. time.of the ‘hearing. 
shows that it were only the : above two 
grounds which were .taken into accoünt by 
the District Magistrate ‘in: making the deten-- 
tion order. No other circumstance was, taken 
into account. by the District Magistrate ‘in 
ordering the detention of the petitioner. As 
such, it cannot be said that the - petitioner. 
was in any way handicapped in making an 
effective representation against his deten-. 
tion. TBe decision of this Court in the case 
of Shaik.Hanif v. State of West Bengal, AIR 
1974 SC.679 to which one of us was a 
party, cannot be of much assistance to the 
petitioner. In that case the District Magis-. 
trate took into account a theft committed by. 
the detenu on November 3, 1973 but that 
fact was not communicated to the detenu. It 
' was in view of this circumstance as well as 
. the other facts of the case that this: Court 
held that the detenu had not been able to 
make an effective representation. As men- 
tioned earlier, the petitioner was not in the 
' present case prevented from making an 
effective representation. ` 


7. As a result of the above, the peti- 
tion- fails and is dismissed. 
, ~ Petition dismissed. 


AIR 1974 SUPREME COURT 1816 
(V 61 C 328)— 

` 1974 CRI. L. J. 883 

D. G. PALEKAR, P. N. BHAGWATI AND 
' V. R. KRISHNA IYER, JJ. - 

Olia Mallick alias Olirudin Mallick, Peti- 
ene v. The State of West Bengal, Respon- 
ent. : 

Writ Petn. No. 569 of. 1972, D/- 26-2- 
1974. 


“Index Note: — (A) Maintenance of In- 
‘ternal Security Act (1971), Section 3 — De- 
tention order — Delay in passing — Effect. 


Brief Note: — (A) Mere delay in mak- 
ing the order is not sufficient to hold that the 
District Magistrate must not have been satis- 
fied about the. necessity of the detention 
order, Since the activities of the detenu 
marked him out as a member of a gang -in- 
dulging systematically in the cutting of alu- 
. minium electric wire, the District Magistrate 
could have been very well satisfied; even after 
the lapse.of 5 months, that it was necessary , 
to pass the detention order to prevent him 
from acting in a manner. prejudicial to the 
maintenance of the supply of electricity. 

: (Para 4) 

- Index Note: — (B) Maintenance of In- 

ternal Security Act (1971), Section 3 — De- 
tention continuing for a.long period. - 

Brief Note: — (B) It should not hap-' 
pen that once a person is detained and the 
court has also thought that the detention is 
Ea E MEINES AMI REN CENTER KE. 
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^ periodically: ; 
: detenu should be periodically reviewed by 


. writ of habeas corpus- under 


1 


J.) “ls ALR 
‘Rot invalid, the detenu should continue in 


detentioi indefinitely without ‘his case being 
reviewed. The case of the 


the State Government, with a view to see if 


; he should be required to continue in deten- 


tion. . * (Para 5) 
pue Judgment of the Court was deliver- - 


y : 
PALEKAR, J.:— ‘In this petition for a 
ticle 32 of 
the Constitution the petitioner is detained by 
fhe District Magistrate, Midnapore, by his 
order dated 29-3-1972. The order was passed 
in exercise of the powers conferred on him 
by sub-section (1) read with sub-sec. (2) of 
Sec. 3 of the Maintenance of Internal Secu- 
rity Act, 1971 (Act 26 of 1971) with’ a view 
to preventing the petitioner from acting in.a 
manner prejudicial to the maintenance of 
diim and services essential to the commu- 
nity. - 

2. The grounds communicated to the 
petitioner are: i 

(1) “On 3-10-1971 at about 02.00 hrs. 
you along with your associates committed 
theft in respect of 1,200 feet of overhead 
aluminium conductor wire worth about 
Rs. 1,000/- from Power Supply line of the 
West Bengal State Electricity Board néar 
Hategeria village under Keshiary P. S. Dist- 
rict Midnapore. Due to such act.of yours 
electric supply from Hizli Power Station to 
Egra remained suspended for 12 hours and a 
chaos was created. i 


Thus you acted in a manner prejudicial 
to the maintenance of supplies and services. 
essential to the community. 


(2) On 11-10-71 at about 02.00 hrs., you 
along with your associates. committed theft 
in respect of 3000 feet of overhead alumi- 
nium conductor wire worth about Rs. 2,500/- 
from Hizli-Egra Power Supply line of the 
West Bengal State Electricity Board near 
Hategeria P. S. Keshiary, District Midna- 
pore. Due to such act of yours, electric 
supply from Hizli Power Station to Egra re- 
mained suspended for 14 hours and a chaos 
was created. 


Thus you acted in a manner prejudicial 
to the maintenance of supplies and services 
essential to the community. i ` 

(3) On 3-11-71 at about 03.35 hrs., you 
along with your associates made an attempt 
to cut overhead aluminium conductor wire 


from Hizli-Belda Power Supply line of 
the West Bengal Electricity Board 
at Dasasarisa, P. S. Keshiary, District 


Midnapore. As soon as your associates 
touched the electric line, there has been one 
spark and your associates fell down from 
the post when the Police party who was in 
ambush petrol duty hastened to the place, 
arrested you and one of your associates with . 


some instrument for cutting wire. 


Subsequently, as per your statement 
police recovered 19 kgs. of overhead 
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aluminium conductor wire. from "under 
ground of the courtyard of your associate, 
Thus you acted in a manner ire 


prejudicial. 
to the maintenance ‘of supplies and rion 


essential to the community. 


3. The petitioner had made’ his Te-. 


presentation to the Advis Board but after 
the same was rejected the State Government, 
acting on the opinion of the Advisory Board, 


confirmed the detention order on 3-10-1972. - 


Tt must be noted that though the detention 


order itself had been passed on 29-3-1972 


the petitioner could not be apprehended and 
served with the detention order till eei 
on which day he was also served with the 
E PME. Mittal, ! ho appeared 
A who ap 
ania curiae for the petitioner, relied 
principally on the fact that there has been a 
delay of about 5 months before the order 


November, 1971. f i 
out, the ‘detention order had been passed 5 
months later. It is, therefore, contended that 


that in a ari? deserved to be punished 
as the po had failed to prove the criminal 

against him. In our opinion, mere de- 
lay iy ie aki Mo Crea aot ice 1o 
hold that the District te must not 


' |detention order. The activities of the peti- 
tioner were extremely dangerous. The. first 
Kroma shows that the petitioner along with 

associates committed theft in respect of 
1200 feet of overhead aluminium conductor 





wire due to which electric supply from Hizli- 


Power Station to Egra remained suspended 
for. 12 hours and there was complete chaos. 


The second incident is similarly of theft of. 


3000 ft. of overhead aluminium conductor 
wire and this resulted in the stoppage of elec- 
tric supply for 14 hours. Similarly -in Novem- 
ber, he and‘ his 
to cut overhead aluminium conductor . 

from Hizli-Belda Power Supply line and on 


this occasion the police caught him and. his . 






associates. It appears that the police filed 
cases but without any results, - Since 
the activities of the petitioner marked him 


been very well satisfied, even after the lapse 
of 5 months, that it was necessary to pass 
the detention order to prevent him from act- 
ing in a manner prejudicial to the. mainte- 
nance of the supply of electricity. We are 
. not, therefore, inclined to interfere in this 
matter merely because there -has been a delay 
of 5 months before the detention order was 
passed : b» 


‘Sailesh Dutta, y y / State: of W; B. lekar J. y 


'* that- the petitioner is under detention from 
i 29-71-1972: ahd still continues to be in deten- 


Magistra 
(have been satisfied about the necessity of the. 


associates made an attempt - 


. -of Section 3 of the M 


-manner prejudicial to the 
supplies and Services essential to the commu. 


[Prs: 12] — S.C. 1817. 


"s ; Mittal, thereupon, pointed o 


the detenu should ates in detention inde- 





6. In: “this case, koeni the deten- 
tion not being shown ey be invalid, the peti- 


Ponnan dismissed. 


_tion must be 


AIR 1974 SUPREME COURT 1817 
(V 61 € 329) = 
.. 1974 CRI L. J. 884- 
D. G. PALEKAR, P. N. BHAGWATI AND 
V. R. KRISHNA IYER, JJ. | 
Sailesh Dutta alias Katla, Petitioner v. 
State of West Bengal, Respondent. 
MA Peta. No. 657 of 1972, DJ- 26-2- 


Index . Noter— (A) Constitution of 
India, Article 32 


rity Act (1971), Section 3), - 

Brief Note:— (A) Where the grounds 
supplied to the detenu alleged two instances 
viz. that he along with his associates armed 
with bombs, daggers etc, committed thefts 
of P. V. C. Cables by cutting the Railway 
signal equipinent with a view to disrupt train 
services, the order of detention passed under 
Section 3 (1) and (2) of the Act with a view 
to prevent the detenu from indulging in such 
acts plainly prejudicial to the maintenance of 
supplies and services essential to fhe commu- 
nity is justified and legal. (Para 3) 
z n Judgment of the Court was deliver- 

LL Speen 

* PALEKAR, X:— In this petition for 
& writ of habeas corpus under Article 32 of 
the Constitution the petitioner is detained by 
the District Magistrate, Howrah by an order 
dated . 9-10-1972 passed in exercise of the 
powers under sub-sec. (1) read with sub-s. (2) 
ntenance of Internal 
Security Act, 1971 (Act 26 of 1971). The 
order of detention was passed with a ad to 
preventing. the petitioner from acting in a 
.maintenance of 


2 The grounds served on the detenu 
are as follows: 


> 
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1. On 27-7-72 at about 7.30 hrs. 
with your associates being 

à S, daggers etc. committed theft of 10 
‘metres of 12 core PVC cable ns Dons 
Distant of Baranagar Sta., 
, between Post Nos. 5/16 to 37. heing 
. resisted by the Rly. employers Lass and Ere 
associates scared 
stones and hurliüg ecd pred BP ge gooi 
your escape with the stolen cables. As a 
result of this theft train services in Sealdah 
Dankuni  Section' was seriously disrupted. 


2. On 8-8-72 at ar 21-30 hrs. you 
along. with your associates being armed with 
bombs, daggers etc. committed theft of 25 
feet of 12 Core PVC cable from KM Post 
Nos. 10/15 to 10/13 in between Ballyghat and 
D Rly. Station. The Railway emplo- 
yees tried to resist but you and your asso. 
ciates scared them away by pelting stones 
and hurling bombs and managed to reis 
- with the stolen cables. As a result of 
theft train services in Sealdah-Dankuni Sec- 
tion was seriously disrupted. 

3, The grounds show that the peti 
tioner made it a business to cut Railway 
Signal equipment with a view to disrupt train 
'services. The cutting of the PVC cables of 
the signals is considered by the petitioner so 
essential for his objectives that he and his 

ociates thought it necessary to be armed 
pace bombs, daggers etc., to prevent any 
linterference with their activities. If the facta 

are true, it was a very serious matter and 
the District Magistrate would be mentah 

tisfied of the necessity of passing orders of 

detention to prevent the petitioner from in- 
dulging in such acts plainly prejudicial to the 
maintenance of supplies and services essen- 
tial to the community. 

4. We do not think that there is any 

H else to show that the detention wag in 
valid. The petition is dismissed. 


Petition dismissed, 


you 





AIR 1974 SUPREME COURT 1818 
(V 61 C 339) = 
.1974 CRL L. J. 885 
(From: Calcutta: AIR 1970 Cal 437). 
S. N. DWIVEDI AND Y. V. 
CHANDRACHUD, JJ. 
; Arvind Mohan deer. Appellant v. 
' Amulya Kumar Biswas and others, Respon- 


dents. 
Criminal Appeals Nos. 114 and 115 of 
1970, D/- 17-1-1974. 
Index Note: — (A) Probation of Of. 
— Applic. 
Act (1962) 
and to those under Part XII-A of D. I 
Rules (1962). AIR 1970 Cal 437, Affirmed. 
Brief Note: — (A) The Act can apply 
to offences under the Customs Act. Ud op 


BR/BR/A395/74/GDR 


armed with. 


A. 1. R. 


the “Gold Control? Rules contained in Part 
XILA of the Defence of India Rules s rds 
AIR 1965 SC 444 and AIR 1972 SC 1293 

and AIR 1972 3 2607, Relied on. 
(Para 10) 


Every contravention of the Customs Act 


: or the Gold Control Rules cannot, without 
assumed to be fra 


more, be ught with con- 
ces of Sen . The 
broad principle thet must be 
is or ought to 


ent or releasing 
probation in Heu of sentenc- 


Brief Note: — (B) Under the definition 
contained in Rule 126-A 2 “gold, means 
gold” and no rule of statutory construction 
can permit the- elinition t to be altered mate- 
shall a so as to read “Gold, means gold but 


8 

It is therefore erroneous to say that the 
person was not Hable to make under Rulo 
126-I a declaration as to the gold in his pos- 
session and that Rule 126-P is not attracted 
merely because-the gold of which such per- 


son was in on was smuggled gold and 
not legal gold. ara 22) 
Cases Referred: ^ Chronological Paras 
1973 Cri LJ 49 = AIR 1972 SC 2607, Jai 


Das v. State. of Punjab 
1972 Cri LJ 399 = foie p 


. State o 
SUR "1970 Cul 437, Ara- 
vinda Mohan v. "Prohlad Chandra 5 
(1965) 1 Cri LI 360 = (1964) 7 SCR 676 = 

AIR 1965 SC 444, Ratan Lal v. Sais of 


Punjab 
The Judgment of the Court was deliver- 


CHANDRACHUD, J.:.— ee o Spp 
are brought. by leave granted High 
Court of Calcutta under peres 134 vat. (c) 
of the Constitution. 

Cr. A. No. 114 of 1970: 

2. On 29-5-1968 gold bars and sovere- 
igns bearing foreign markings were seized 
from the respondents by customs officers, Cal- 
cutta. Respondents were charged under S. 135, 
Customs Act, 1962 for being in possession 
of goods which they had reason to believe to 
be liable to confiscation under Section 111 of 
that Act. It was alleged that the goods were 
imported into India without the requisite per- 
mit and without payment of duty and were 
therefore liable to confiscation under Sec- 
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tion 111 (d) of the Customs Act. The res- 
pondents were also charged under Rules 126-P 
(D G) and 126-P (2) (ii) of the Defence of 
India Rules, 1962, for failure to make a dec- 
laration in respect of the gold found in their 
possession. i 

3. The respondents pleaded guilty to 
the charges but cited facts in extenuation of 
the offences. The learned Presidency Megis- 
trate, 8th Court, Calcutta, convicted them of 
the offences of which they were charged but 
he directed, on tho faith of a report made by 
the Probation Officer, that they should be re- 
leased under Section 4 (1) of the Probation 
Of Offenders Act, 1958 on their executing a 
bond of Rs. 1,000/- each with one surety in 
like amount, undertaking to appear and re- 
ceive the sentence whenever called upon and 
to keep peace and be of good behaviour for 
a period of two years. Respondents are 
young boys normally engaged in agricul- 
ture. To us they seem to be carriers who 
were carrying the, gold for a small tip but 
. the learned Magistrate believed their defence 
that they had purchased the gold for the 
marriage of the sister of one of them. The 
gold which was of the value of about Rupees 
7,800/- was already confiscated in the pro- 
ceedings under the Customs Act.. 


4, The appellant, an Assistant Collec- 
tor of Customs, filed on behalf of the De- 
partment a revision application (No. 635 of 
1969) in the High Court of Calcutta against 
the judgment of the learned Magistrate. 
Later, it was converted into an appeal under 
P ona 11 (2) of the Probation of Offenders 

ct. > 


5. The High Court disposed of three 
matters by a common judgment which is re- 
ported in Aravinda Mohan Sinha v. Prohlad 
Chandra Samanta, AIR 1970 Cal 437 = 
(1970 Cri LJ 1341). Two out of these are 
before us; the third Criminal Appeal No. 
113 of 1970 is reported to be unready. The 
' High Court held In the matter under consi- 
deration that though Rule 126-PP (2) (ii) of 
the Defence of India Rules, prescribes a 
minimum sentence of “imprisonment for a 
term of not less than 6 months”, it cannot 
override the provisions of the Probation of 
Offenders Act and therefore it was compe- 
tent to the learned Magistrate to release the 
respondents under that Act. 


6. The only question in this appeal 
is whether the Probation of Offenders Act, 
20 of 1958, can apply to offences under the 
Customs Act, 1962 and to those under Part 
XI-A of the Defence of India Rules, 1962, 
intituled “Gold Control". 


7. Section 135 (b) (i) of the Customs 
Act, 1962, under which the respondents have 
been convicted prescribes a puni»ament of 2 
years imprisonment or fine or both for ac- 
quiring possession of or for being in any 
way concerned in carrying, keeping etc. any 
goods which a person knows or has reason 
to believe to be liable to confiscation under 
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[Prs. 2-10] S.C. 1819 


Section 111. Under Section 111 (d), goods 
imported contrary to any prohibition impos- 
ed by or under the Customs Act or by 
other law are liable to confiscation. The ot- 
fence committed by the respondents consists 
in their being in possession of or in purchas- 
ing the gold bearing foreign markings which ' 
was evidently imported into Indie without a 
valid permit issued by the Reserve ‘Bank of 
India, an act prohibited by ‘Section 8 (1) of 
the Foreign Exchange Regulation Act, 1947. 
On the prosecution leading evidence to esta- 
blish the ingredients of this offence, respon- 
dents pleaded guilty to the charge. : 


8. Rule 126-P (1) (i) of the Defence 
of India Rules, 1962 provides.to the extent 
material that whoever omits or fails to make 
a declaration as required by Rule 126-I with- 
out a reasonable cause shall be punishable 
with imprisonment for a term which may ex- 
tend to one year or a fine or with both. 
The relevant part of Rule 126-I provides that 
every person shall within the specified period 
make a declaration to the Administrator in 
the prescribed form as to the quantity of 
gold, other than ornaments owned by him. 
Rule 126-P (2) (ii) provides that whoever has 
in his possession or under his control any 
quantity of gold in: contravention of the pro- 
visions of Part XII-A (“Gold Control”), shall 
be punishable with imprisonment for a term 
of not less than 6 months aad not more than 
2 years and also with fine. Respondsnts had 
made no declaration of the gold in their pos- 
session and pleaded no reasonable cause for 
omitting to do so. They pleaded guilty to 
these charges as well. i 


9. The Probation of Offenders Act, 
1958, received the assent of the President on 
May 16, 1958 and was published in the 
Gazette of India, on May 19, 1958,  Sec- 
tion 3 of the Act confers power on the court 
to release certain offenders after admonition. 
Under Section 4 (1), 


"When any person is found guilty of 
having committed an offence not punishable 
with death or imprisonment for life and the 
Court by which the person is found guilty 
is.of opinion that, having regard to the cir- 
cumstances of the case including the nature 
of the offence and the character of the of- 
fender, it is expedient to release him on pro- 
bation of good conduct then,  notwithstand- 
ing anything contained in any other law for 
the time being in force, the Court may, in- 
Stead of sentencing him at once to any sh- 
ment, direct that he be released on his en- 
tering into a bond, with or without sureties, 
to appear and receive sentence when 'called 
upon during such period, not exceeding three 
years, as the Court may direct, and in the 
meantime to keep the peace and be of good 
behaviour." l 

18. We are unable to accept the ap-i 
pellant’s contention that the Probation of Of- 
fenders Act can have no application to of- 
fences consisting of the contraventior of tk- 
Customs Act or the “Gold Control" Kul + 


: * fs 
is 4 


+ ^ 1820 $.€. — [Pr$. 10-14] 
ps in Part XII-A of the Defence of 


India Rtles, 1962. True, that these offences. 


are fündamentally of a. different genre and 
are calculated to involve consequences of a 

character as compared with of- 
under the general law of Crimes. 









or the “Gold Control” Rules cannot, without 
'|more, be assumed to be fraught with conse- 
uences of national dimensions. The broad 
rinciple that punishment must be proportion- 
to the offence is or ought to be of univer- 
application save where the statute bars the 
ercise of judicial discretion either in award- 
g punishment or in releasing an offender 
on T probation in lieu of sentencing him forth- 

ith. -The words of Section 4 (1) of the 
Probation of Offenders Act are wide and 
would evidently include offences under the 

toms Act and the Gold Control Rules. 


11. The Probation of Offenders Act 
is a reformative measure and its object'is to 
reclaim amateur offenders who, if spared the 
indignity of incarceration, can be usefully 
rehabilitated in society. A jail term Should 
normaly be enough to wipe.out the stain 


of guilt but the sentence which the ‘society : 


passes on convicts is relentless. The igno- 
miny commonly associated with a jail term 
and- the social stigma which attaches to con- 


victs often render the remedy worse than the . 


disease and the very purpose of punishment 
stands in the danger of being frustrated. In 
‘recalcitrant cases, punishment 
deterrent so that others similarly minded 
‘may warn themselves of the hazards of tak- 
ing to a career of crime: But the novice who 
strays into the path of crime ought, in the 
interest of society, be treated as- being 
socially sick. Crimes are not .always rooted 
in criminal tendencies and their origin may 
lie in psychological factors induced by hun- 
ger, want and poverty. The Probation of 
Offenders Act recognises the importance of 
environmental influence in the commission of 
crimes and prescribes a remedy whereby 
the offender can be reformed and 
rehabilitated in society. An attitude of social 
defiance and recklessness which comes to a 
convict who, after a jail term, is apt to think 
that he has no more to lose or fear may 
-breed a litter of crime. The object of the 
Probation of Offenders Act is to nip that 


attitude in the bud. Winifred A. Slkin des- 


cribes probation as a system which provides 
& means of re-education without the neces- 
sity of breaking up the offender’s normal life 
and removing him from the natural surround- 
ings of his home. Juvenile Courts 
(1938) page 162.) win R. Suther- 
land  xaises it to a status of a convicted 
offender. (Principles of Criminology, du 
: Edn. (1947) page 383)  - ` 


i2. The probationary systera in our 
country is sometimes described as a boon 


A. M. Sinha v. A. K. Biswas (Chandrachud J.) 


has to be. 


ALR 


of political freedom but'that does less than 
justice to true history... The Dharamshastras 
did not ordain similar punishment for similar 
ir irrespective of the antecedents and 

baec ind mental condition of the 
Sion (History of Dharmashastra by Dr. 
P. V. Kane, Vol. III p. 392. (1946 Edn.))) Dr. 
P. K. Sen has pointed out in his Tagore Law 
Lectures on "Penology Old and New" (1943 
p. 110) that the directions given by the an- 
cient law-givers in the matter of punishment 
compare  favourably with the advanced 
modern systems as regards.the relevance of 


-the objective circumstances attendant on the 


commission of the crime and the subjective 
limitations of offenders.  Probationary laws 
were passed by several erstwhile’ Provinces 
prior to Independence but their provisions 
were seldom enforced in practice. Section 
562, Code of Criminal Procedure, -also con- 
tains a provision enabling the ‘court to release 
certain offenders on probation of good con- 
duct instead of sentencing them at once. 


13. There- is no foundation for . the . 
fear that offenders released on probation 
may "hold the society to ransom and the so- 
ciety may therefore look upon the release of 
offenders on probation as the triumph of 
criminals over the weaknesses of law. An 
offender released on probation is convicted 
but not forthwith sentenced in the sense of 
penal laws. Under the disposition made by 
the Court the sentence is suspended during 
the period of probation. Section 4 (1) of f the 
Act provides that. instead of sentencing the 


` offender “at once", the court may direct. his 


release on his entering into a bond to “re- . 
ceive sentence when called upon" during the 
is dem period and in the meantime to 
the peace and be of good behaviour. 
the it is only in a limited, though a socially 
significant, sense that the Act constitutes an 
exception to the broad and general princi- 
ple of criminal law embodied, for example, 
in Sections 245 B 258 (2), 306: (2) and Sec- 
tion 309 (2), Code of Criminal Procedure, 
that a sentence shall follow on a conviction. 


14. The provisions of the Act are 
indeed of such beneficence that in Ratan 
Lal v. State of Punjab, (1964) 7 SCR .676 = 
(AIR 1965 SC 444 = (1965) 1 Cri LJ 360) 


- this Court remanded a matter to the High . 


Court with a direction that the High 
Court or the Sessions Court should consider 
whether the Act should not be applied to. an 
accused who was convicted on a date prior 
to the date on which the Act was brought 
into operation in the particular area and 
even though such a prayer was not made to 
the Sessions Court or in revision to the High 
Court and could not, of course, be made 
in the trial Court. Subba Rao, J., who gave 
the majority judgment said: “The Act is a 
milestone in the progress of the modern 


liberal trend or reform in the field of peno- 


logy. It is the result of the recognition of the 
doctrine that the object of criminal law is 
more to reform the individual offender than 
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to punish him." Raghübar Dayal, J., dissented 
on the point. whether the Act could be ap- 
p to an accused who. was convicted be- 
ore it came into force. - o 

15. In Isher Das v. The State-.. of: 
Punjab, AIR 1972: SC 1295 — (1972 Cri LY 


874) the trial-court released on probation an, 


offender who was convicted under Sec. 7 (1) 
of the Prevention of Food Adulteration Act, 
1954, 
and sentenced the accused to. imprisonment for 
six months 


was ordered to undergo imprisonment .: for 
a further period of a month and a’ half. 


Setting aside the order of the High Court,. 


this Court restored that of the. Magistrate. 
with the observation that though adultera- 


tion of food was a menace to public health, . 
the application of the Probation of Offenders: 


Act could not be excluded in cases of per- 
sons found guilty of food adulteration. : 

16. In Jai Narain v. The Municipal 
Corporation of Delhi, ATR 1972 SC 2607 = 


(1973 Cri LJ 49) the principle laid down - 


in Isher Das’ case was affirmed but 
on the facts of the case this Court refused 
to release on probation an offender who was. 


convicted for adulterating “Patisa’ by using. 


a non-permitted coal tar dye. This decision 
only shows that whether the benefit of the 
Act should be extended in any particular 
case must depend on the circumstances of 
that case. . . 

17. . There can therefore be no. legal 
impediment in applying the provisions of the 
Probation of Offenders Act to the respon- 
dents. Whether on -the facts and, circumstances. 
of the case the respondents may be released 
on probation cannot be put in issue at this 
late stage because it was' neither- urged in 
the trial court nor before the High Court 
that by reason of the 
propensities : of the respondents it was not 
expedient to extend to them the benefit of 
‘the Act. The discretion vested in the 
trial Court in this behalf must `of 
course be exercised according to rules 
of reason and justice but the learned 


.Magistrate had called for the report of the. 


Probation Officer and it was on the basis 


of that report that the respondents were re- 


leased on probation. The -High Court has 
upheld the exercise of that discretion and we 


see. no reason to interfere with the concur-- 


rent factual evaluation of the circumstances 
of the case. Accordingly we -confirm the 
judgment of the High Court. ` lj 

18. 
On June 27, 1968, three bars of foreign gold 


were found on. the person of the respondent... 
He pleaded guilty.at the trial whereupon the- 


learned Presidency Magistrate, 6th. . Court, 
Calcutta convicted him under Section 135, 
Customs Act, 1962 and under Rules 126-P 
(1) (D and.126-P (2) (i) of the Defence of 
India Rules, 1962. The respondent was sen- 


tenced to pay a fine of Rs. 150/- for the 


The High Court set aside that ‘order - 


` defines 


"session of gold in contravention of an 
. Vision of Part XII-A is made punishable by 
. Rule 126-P (2) (ii). ` 

antecedents: or the- 20. 


it does not make 


-the legislature must 


Criminal Appeal No. 115 of 1970: ~ condly, 


ree 
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offence under the Customs Act ànd a fine of 
Rs. 100/- for the offence under Rule 126-P - 
(1) (ik. No separate sentence was imposed 


- for the offence under Rule 126-P (2) (ii): 


.. 19. In appeal the High Court of 'Cal- 
cutta confirmed the conviction and' sentence 
under the:Customs Act. Regarding the con- 
travention -of the two Rules, the High Court- 


; held that no declaration neéd have been made 


by the respondent to the Administrator, as 


"the gold of which the respondent was in 
and a fine of Rs. 1000/- In. 
default of the payment of fine the accused ` 


possession was smuggled gold and not "legal". 
Bold. According to the High Court "the 
legislature ......... never expected that smug- 
gled gold would, be declared". The High 
Court thereforé set aside the conviction and 
sentence imposed on the respondent for con- 
travention of the “Gold Control” Rules, 

. Part XII-A ("Gold Control") consisting 
of Rules 126-A to 126-Z was inserted in the 
Defence of India Rules, 1962 by G. S. R. 
89 dated January 9, 1963. Rule 126-A (d). 
; gold: for the purposes of Part XII-A 
thus: - d ) ' 

" ‘ “gold” .means gold, including its alloy, 
whether virgin, melted, remelted, wrought or 
unwrought, in any shape or form, of a purity 
of not less than nine carats and includes any 
gold coin (whether legal tender-or not), any 


. ornament and any other article of gold;' 


Some of the other Rules in Part XII-A pro- 
vide as follows to the extent material Under 
Rule 126-L, every person must within the sti- 
pulated period make a declaration to the Ad- 
ministrator as to the quantity, description and 
other prescribed particulars of gold owned by 
him. ‘Failure or omission, without  reason- 
able cause, to make such a declaration is 
made punishable by Rule 126-P (1) (i). Pos- 
pro- 


: : We see no justification in the 
scheme of the Rules for the.view taken by 
the High 'Court that smuggled gold is notl. 
comprehended within Rule 126-P of the Gold 
Control Rules. The definition of "gold" in 
Rule 126-A (d) is couched in wide terms and 
any distinction between 
smuggled gold and gold. lawfully possessed. 
The High Court says that the legislature could 
not have intended that a person in posses- 
sion of smuggled gold should make a dec- 
laration in regard thereto. The intention of 
be gathered primarily 
the words used by it 
“gold” oo Pus no 
} y smuggled gold. Se- 
if the intention of the dseblatre as 
reflected in the scheme of a law is to control 
the meaning of the words used in a parti- 
cular Section or Rule, it strikes us as surpris- 
ing that the obligation-to declare gold should 
be imposed on lawful possessors of gold but, - 
should leave untouched the possession by ` 
smugglers or their agents: of gold smuggled 
into the country. - Under- the definition con- 
tained in Rule 126-A (d), “gold means gold” | 


and: principally from 
and the definition. of 
exception in favour of 
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land no rule of statutory construction can 
rmit the definition to be altered materially 
o as to read: "Gold means gold but shail 
not include smuggled gold." To put such 
a construction, on the definition is to coin 
a new definition and therefore to legislate. . 


21. The word “gold” is used at seve- 
ral places in Part XI-A and it is well-recog- 
nised rule of construction that the same 
word should receive the same meaning in a 
collocation. Rule 126-A (c) (ii) defines a 
dealer as a person who carried on the busi- 
ness of buying selling, supplying etc., gold 
for the purpose of making ornaments. 
Rule 126-B (1) (a) provides that a.dealer 
shall not make or manufacture any article 
of gold other than ornament; sub-clause (b) 
provides that a refinery shall not make or 
manufacture any article of gold other than 
primary gold; sub-clause (c) provides that 
no other person shall make’ or manufacture 
any article of gold, unless the dealer, refiner 
or such other person is authorised by the 
Administrator to make or manufacture such 
an article. Rule 126-C provides that no dealer 
shall make and no person shall place any 
order for making an ornament containing 
gold of a purity -exceeding 14 carats. Rule 
126-D contains a prohibition on loans be- 
ing granted on the security of gold unless 
such gold is included in a declaration made 
under Rule 126-I. Rule 126-F requires every 
dealer and refiner to submit a return in re- 
gard to the gold in his possession or control. 
Under Rule’ 126-G dealers and refiners must 
keep an account of the gold bought. or sold 
by them. Rule 126-H provides that no’ dealer 
or refiner shall have in his possession or 
under his control any gold which has ' not 


been included in the return which he is re- - 


quired to submit under the Rules. Rule 126-1, 
with which we are directly concerned in this 
case, provides that every person other than a 
dealer or a refiner, shall within the stipulat- 
ed period make a declaration to the 
Administrator as to the quantity, description 
and other particulars of gold (other than 
ornament), owned by him. Clause (3) of this 
Rule provides that no person who is required 
to make a declaration shall acquire any gold 
other than. ornament except by succession or 
under a permit granted by the Administrator. 
Rule 126-L .confers power under the autho- 


rity of the Administrator to seize any gold in, 


respect of which the provisions of Part XII-A 
are contravened. Under Rule 126-M gold 
thus seized is liable to confiscation. Rule 
126-P (1) (i) makes failure or omission . to 
make a declaration as required by Rule 126-I 
punishable. Rule 126-P (2) (ii), prescribes 
punishment for possession of gold in contra- 
vention of the provisions of Part XTI-A. 

` 22. It is manifest from the language, 
intendment and the scheme of these Rules that 
the word “gold” covers not only: gold which 
is lawfully possessed but gold in any form 
Or shape and whether possessed lawfully or 
otherwise. In the economie context in which 
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Part XII-A was inserted into Defence of 
India Rules in 1963, it is impossible to hold 
that the legislature wanted to regulate the 
possession and control of gold lawfully pos- 
sessed as distinguished from smuggled gold. 
It seems to us clear that the prohibition in 
regard to the manufacture of articles of gold 
would apply even to articles made out of 


.Smuggled gold and it would be no defence 


for a dealer, refiner or for any other person 
to say that he had not contravened the pro- 
visions of Rule 126-B because he had made 
an article out of smuggled gold. Such a de- 
fence, we suppose, would. be all the worse 
Similarly, it would be no defence 
to a charge under Rule 126-D to say that a 
loan was advanced on the pledge of smug- 
gled gold. The various Rules which we have 
set out above make it clear that the object 
of introducing Part XII-A is, as shown for 
example by Rule 126-R, that if any gold is 
acquired a declaration has to be made in re- 
gard thereto, no matter how of by what 
means it is acquired. We are therefore un- 
able to agree with the High Court that the 
ondent was not liable to make under 
Rule. 126-I a declaration as to the gold in 
his possession and that therefore Rule 126-P 
is not attracted. The view taken by a learn-'' 
ed single Judge of the.High Court of Mysore 
in K. Vishnumoorthi v. State of Mysore, 
(1971) 2 Mys LJ 261 — (1972 Cri LJ 399) 
that "gold" as defined in Part XII-A includes 
smuggled gold is, in our opinion, correct. We 
are not concerned in this case to determine 
whether on the particular facts of the case 
the Mysore High Court was right in refusing 
to apply Section 4 of.the Probation of Of- 
fenders Act to the case before it. 


23. , The order of the learned Magis- 
trate. convicting and sentencing the respon- 
dent under Section 135 of the Customs Act 


'as also under Rule 126-P of the Defence of 


India Rules must therefore be restored. 
i Order accordihgly. ' 


AIR 1974 SUPREME COURT 1822 
(V 61 C 331) — 
1974 CRI. L. J. 890 
(From: Patna) 
M. H. BEG AND 
Y. V. CHANDRACHUD, JI. 

Jamuna Chaudhary and others, Appel- 
lants v. State of Bihar, Respondent. 

Criminal Appeal No. 97 of 1970, Dj- 
7-12-1973. DNE 

* Index Note: .— (A) Criminal P. C. (1898), 
S. 156 — Investigation by police — Duty of 
investigating officers. 

Brief Note: — (A): The duty of the In- 
vestigating Officers is not merely to: bolster 
up a prosecution case with such evidence as 
may enable the Court to record a convic- 


BR/CR/A248/74/LGC 





N 


1974 
tion but to bring out the real unvarnished 
truth. (Para 11) 


Index Note: — (B) Penal Code (1860), 
S. 300 — Murder — Appreciation of evidence 
— Neither prosecution nor defence coming 
out with the whole and unvarnished truth — 
Courts can only try to guess or conjecture 
to decipher truth if possible — (X-Ref:— 
Evidence — Appreciation of) — (X-Ref:— 
Cri. P. C. (1898), S. 367). 

Brief Note: — (B) Where neither the pro- 
secution nor the defence come out with the 
whole and unvarnished truth, to enable the 
Court to judge where the rights and wrongs 
of the set of incidents lay or how one or more 
incidents took place in which so many per- 
sons, including the deceased and one accused 
person, were injured, courts can only try to 
guess or conjecture to decipher the truth if 
possible. This may be done, within limits to 
determine whether any reasonable doubt 
emerges on any point under consideration 
from proved facts and circumstances of the 
case, (Para 12) 
Index Note:— (C) Evidence — Appre- 
ciation of — Several persons injured and one 
died — Statements of persons injured show- 
ing that they remembered those who inflicted 
injuries upon them — Evidentiary value of 
— (X-Ref:— Cr. P. C. (1898), S. 367). 


Brief Note:— (C) Where in an incident 
several persons were injured and one died but 
it appeared from the statements of persons 
actually injured that they were not able to 
make out all the members of the crowd, 
which assembled, but they could remember 
those who inflicted injuries upon them, it 
would not be safe to convict any person for 
any offence other than that revealed by the 
injuries he was shown to have inflicted upon 
an actually injured witness deposing against 
him. An injured witness, in any case, would 
not easily substitute a wrong person for his 
actual assailant. (Paras 14, 15) 


Index Note:— (D) Penal Code (1860), 
S. 300 — Murder — Appreciation of evi- 
dence — Benefit of doubt — Several persons 
including accused persons injured in incident 
— None except three out of sixteen deposing 
that fatal injury was caused by accused J — 
Held J was entitled to benefit of doubt. 


Brief Note:— (D) Where out of a larga 
number of persons involved in an incident 
only three out of sixteen stated that the ac- 
cused J gave the fatal lathi blow. 


Held that where so many witnesses, 
who had an equally good opportunity to ob- 
serve what the accused J did, did not involve 
him at all and omit even mentioning so pro- 
minent a feature of the occurrence as  thq 
attack on deceased, it could" not be held be- 
yond reasonable doubt that the fatal injury 
on deceased was actually caused by the lathi 
of J. Therefore the accused J was entitled 
to the benefit of doubt. 
High Court, Reversed. 


Decision of Patna 
(Paras 16, 20) 
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Index Note:— (E) Criminal P. C. (1898), 
S. 367 — Judgment — Reasons for decision 
— Judgment in appeal — Reasons for con- 
clusions reached by High Court should be 
clear — High Court held did not comply 
with requirements of S. 367. 


Brief Note: — (E) Where in an appeal 
against conviction the High Court without 
discussing the evidence of the witnesses or 
the cases of the individual accused except 
one J, observed 'that in view of the argu- 
ments advanced, it would reduce the sentences 
of each of the accused persons, other tban 
J, by half’ but it was not clear from the 
judgment of the High Court whether the 
counsel for the accused confined his submis- 
sions to those affecting sentences or altera- 
tion of the section under which J was to be 
convicted: 

Held that Counsel are expected to assist 
Courts in reaching a correct conclusion in a 
case in which so much evidence and so many 
witnesses and points worth consideration were 
there. The High Court had dealt with the 
appeal in a very summary fashion. It would 
have been better if the statement of reasons 
for the conclusions reached by it was more 
enlightening. The judgment under appeal did 
not comply with the requirements of Sec- 
tion 367. Judgment of Patna High Court 
Reversed. (Para 19) 


Judgment of the Court was delivered by 

BEG, Jz— Thirty one accused persons 
were sent up for trial before the Additional 
Sessions Judge of Chapra on charges under 
Sections 147, 148, 323, 325, 326, 302/34, 
302/149, Indian Penal Code. The appellant 
Jamuna Chaudhary was also charged separa- 
tely under Section 302, Indian Penal Code. 
The prosecution case may be stated as 
follows: On 15-7-1965 at about 8 a. m. 
Dukhharan Koeri, P. W. 22, his brother Sita- 
ram Bhagat, P. W. 20, his  Sister-in-law 
Smt. Gulzaria, P. W. 12, were weed- 
ing plot No. 39 .in village Rani Sari 
Swam. Smt. Sujhani, P. W. 10, the 
mother of Dukhharan, P. W. 22, Smt. Minia, 
P. W. 14, and Dukhharan's neice Km. Ram 
Rati, P. W. 9, daughter of Sitaram, were 
also present there. A crowd of 80 to 85 per- 
sons from various villages, armed with Lathis, 
Bhalas, and Pharsas suddenly appeared and 
started attacking the unoffending Dukhharan 
and his relations in field No. 39. Names of 
25 persons, including the appellants, are men- 
tioned in the First Information Report lodg- 
ed at Police Station  Mirganj, in District 
Saran, at 2.15 p. m. on 15-7-1965. [In his 
evidence, Dukhharan stated that he ran away 
to a distance of 2 to 3 bighas to the south 
but returned to the scene of occurrence when 
the accused had dispersed and then he found 
a number of other persons lying injured. 
They were his brother Sitaram. P. W. 20, 
Tapi Bhagat, P. W. 3, Nagina Koeri, P. W. 
13, Smt. Fekani, P. W. 17, and Laldhari who 
was lying unconscious and who never regain- 
ed consciousness. 
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2. Injuries, proved by Dr. B. N. 
Duivedy, P. W. 4, who examined tne injur- 
ed on 15-7-1965 between 4.45 p.m. and 
7 p. m. were: Two scratches and 4 Ecchy- 
moses, all simple injuries, with some blunt 
weapon were sustained by Dukhharan. Two 
Ecchymoses, simple injuries, with a. blunt 
weapon were found on Fegu Bhagat. Two 
Ecchymoses, simple injuries with a blunt 
weapon were found on Smt. Marachia. Smt. 
Phekan had one Ecchymoses, a simple injury 
with a hard weapon. Sitaram P. W. 20, had 
a lacerated wound 4” x4” on the head, two 
punctured wounds 4”x4”x4” one on the 
left elbow'and another on the nose, a swelling 
on the left forearm with compound fracture, 
a lacerated wound and two red Ecchymoses. 
Two of tbese injuries were grievous and the 
rest simple. Two were caused by some sharp 
weapon and the rest by a blunt weapon. Tapi 
Bhagat, P. W. 3, had a scratch, a red Ecchy- 
mosis and a swelling on right arm, a com- 
pound fracture and a lecerated wound, all 
caused by a blunt weapon. One of these 
injuries was grievous, Ram Nagina had a 
lacerated wound, 3 red Ecchymoses on the 
back, and two on the buttocks, a punctured 
. wound on the lower jaw and another on the 
right of the thumb, two of these injuries were 
caused by a sharp weapon, and the rest by a 
blunt weapon. Smt. Sonjharia wife of Ram 
Gobind Bhagat, had a swelling on the right 
arm, with a simple fracture, a swelling of 
the left middle finger with a fracture and an 
Ecchymosis. Two of these were grievous in- 


juries. Birjhan Bhagat, P. W. 15, had a, 


punctured wound, a simple injury caused by 
a penetrating weapon. Smt.  Lachminia, 
P. W. 11, had a. swelling of the right arm 
with a simple fracture and a lacerated wound. 
The first of these was grievous and the other 
simple. Km. Ram Rati, P. W. 9, had an 
incised wound 2” x 4” x4” caused by a sharp 
edged weapon.  Smt. Matia, wife of Ram 
Nagina Bhagat, had three red Ecchymoses 
which were simple injuries. -Smt. Sonjaria 
wife of Sita Ram had a swelling and two 
Ecchymoses. Laldhari Bhagat who had be- 
come unconscious and died subsequently had 
a punctured wound j^"xj"xi" on the right 
thigh, a swelling 3" x2" on the left temporal 
region of the hand, and a scratch 1"Xx1^ on 
the right elbow. The first was by a piercing 
weapon like a Bhala and the second, which 
was serious, was with a lathi. Dr. Mehta 
examined as Court witness No. 1 proved the 
following injuries on Ramananda Chaudhary, 
which he examined on 15-7-1965 at 11 a.m.: 


1. One penetrating wound 4”(?) x 1" x 2" 
on the right side of the chest in between the 
- midline and nipple. 


2. Left little and left ring finger, chopped 
off except that they were hanging with a thin 
skin with the hand. 

3. One incised wound 1” x'4" skin deep, 
on the back of right middle finger. 
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4. One incised wound 1” x4” x4” on the 
pack of the right index finger. : 

5. One incised wound, 141" x X" x 1^ 
the front of right thumb. 

Injury No. 2, was of grievous nature and 
other of simple nature. : 

Injury No. 1, caüsed by sharp pointed 
weapon such as Bhala and other by sharp 
cutting such as, pharas(?)” 

3. All the injuries mentioned above 
were shown to have been caused within 12 
hours of their examination so that they could 
be caused on the morning of 15-7-1965, 

4. The accused did not produce any 
witness in defence. The statement of Rama- 
nanda Chaudhary under Section 342, Criminal 
Procedure Code setting out the defence ver- 
sion was: Ramanandan and some others 
had purchased some  Shikmi land from 
Nathuni Dube and had grown Makai on it. 
When he was ploughing one of the purchased 
plots numbered 30, at about 8 a.m. on 15-7- 
1965, Dukhharan. Sitaram, Birjan Nagina, - 


on 


- Inder Sain, Tapi Bhagat came there and pro- 


tested against the ploughing. As Ramanandan 
did not pay any attention to their protests, 
Dukhharan and Sitaram attacked him with 
Pharsas so that he fell down and became un- 
conscious. A Marpit took place after Rama- 
nandan had fallen down. The suggestion was 
that the p of Dhukhharan itself had at- 
tacked a number of persons who were injured. 
Ramanandan also filed a sale deed dated 30-8- 
1920 showing that he had purchased plots 
Nos. 24, 30 and 31. i 


5. The Trial Court had discarded the 
defence version as it found that the marks 
of trampling of the crop were present in 
field No. 39. It had also held that an attempt. 
had been made to show that the occurrence 
had really taken place in plot No. 30 by 
some irregular marks made by ploughing up 
portions of field No. 30 so as to create evi- 
dence of some incident there. Its view was 
that, as seven women had been injured, it 
could not be believed that Dukhharan and 
Sitaram and others had gone to the field of 
Ramanandan to cause injuries. Its finding 
definitely was that the occurrence took place 
in plot No. 39. It also observed that the 


.sale deed relied. upon by the defence was too 


old to operate as a motive for an incident 
on field No. 30, but it found that there was 
a dispute over Shikmi land at a distance of 
165 steps from the plot No. 39. According 
to the prosecution case, the only incident on 
that day in this village occurred in field 
No. 39. The trial Court's finding that the 
cause of this incident was a dispute over 
Shikmi land nearby was based on admissions 
of a number of prosecution witnesses: Phagu 
Bhagat, P. W..1; Ramjit Singh, P. W. 5; 
Sheodhari Bhagat, P. W. 7; Birjhan Bhagat, 
P. W. 15; Sitaram Bhagat, P. W. 20; Dukha- 
ran Koeri, P. W 22. 


6. A very extraordin feature of the 


case is that although, according to the pro- . . 
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secution case, only one incident took place 
at about. 8 a. m. in the morning in the field 
No. 39 belonging to Dukliharan, over which 
ho accused person had any claim whatso- 
ever, yet, no mention was made of the severe 


injury on the head of Laldhari which made. 


him unconscious, either in the First Informa- 
tion Report shown to have been lodged at 
9.30 a. m. when the S. I. Radhesham Gupta, 
P. W. 23, went to the spot or in the statements 


of more than three out of sixteen alleged eye- _ 


witnesses. These three eye-witnesses were 
Sheodhari Bhagat, P. W. 7, whose field is to 
the west of the field in which Dukhharan is 
said to have been weeding, Birjhan Bhagat, 
P. W. 15, whose fleld is to the north of 
Dukhharan's field, and Sitaram Bhagat, P. W. 
20, the brother of Dukhharan who was said 
to be actually weeding with Dukhharan in 
the same field. The other 13 eye-witnesses, 
namely, Phagu Bhagat, P. W. 1 Tappi Bhagat, 
P. W. 3, Ramjit. Shah, P. W. 5, Ram Chandra 
Sharma, P. W. 8, Km. Ram Rati, P. W. 9, 
Smt. Sujhani, P. W. 10, Smt. Lachminia Devi, 
P. W. 11, Smt. Gulzaria, P. W. 12, Nagina 
Koeri, P. W. 13, Smt. Minia, P. W. 14, Smt. 
Fekani, P. W. 17, Smt. Marchhia, P. W. 19, 
and Dukhharan, P. W. 22, make, no mention 
whatsoever of any incident involving the com- 
ing of Laldhari to the scene of occurrence or 
any attack upon him. Dukhharan, P. W. 22, 
who was in his own field with his brother 
Sitaram, had stated that he had run away 
and come back to the field where he found 
Laldhari lying unconscious. But, he did not 


mention even this fact in the F. I. R; to the 


Investigating Officer when he came to the 
spot. By that time he was bound to have seen 
Laldhari lying unconscious just as his brother 
Sitaram saw it if he could be believed. The 
omission from the F. R. made by 
Dukhharan, was, however, not put to him. 
Nevertheless, the fact that the incident was 
omitted and no mention is made whatsoever 
of the injury of Laldhari by thirteen alleged 
eye-witnesses is significant in judging whether 
Laldhari was injured during the incident on 
the field of Dukhharan for which the F. I. R. 
was lodged or in some other probably not dis- 
connected incident. It is very surprising that 
so many as thirteen eye-witnesses who, ac- 
cording to their own statements, were pre- 
sent at the scene for the whole duration of 
the occurrence, had not even mentioned the 
injury to Laldhari if the whole occurrence 
was really one and had taken place in plot 
No. 39. And, even out of the three -who 
mention it, only Birjhan Bhagat says that 
Laldhari was attacked simply because he 
came there and: forbade the assailants from 
committing an assault.. This reason for the 
alleged attack on him also does not appear 
very convincing as there were, according to 
prosecution witnesses, several people objecting 
to any marpit. - 7 

7. It is true that the evidence of 
Dr. Duivedy shows that as many as fourteen 
persons, including Laldhari, were injured, as 
set out above. But, the First Information 
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Report mentions injuries only on seven per- 
sons as mentioned earlier An examination 
of the evidence of the prosecution witnesses 
reveals that practicaly all of them said that 
Rajdhari' assaulted Dukhharan with a lathi 
which struck his left hand; Ramayan attacked 
Dukhharan with a Khoncha directed at his 
chest, and Muni appellant used his Khoncha 
to inflict an injury on the head of Dukhharan. 
Beyond that, each witness’ appears to have 
noticed only those who struck him if the wit- 
ness sustained an injury at all Km. Ram 
Rati, child of 8 years, could only state that 
Ram Nath had assaulted her with a Pharsa 
on her left leg. Nevertheless, the witnesses 
were prepared to say, inm the witness box, 
without identifying the accused individually, 
that all the accused were among the 80 to 85 
persons who came to attack Dukhharan and 
the members of his family, including women, 
without any apparent rhyme or reason, as 
there was no dispute, even according to the 
prosecution case, with regard to plot No. 39. 
That plot was admitted to be in the posses- 
sion of Dukhharan. Only Dukhharan, among 
all the alleged eye-witnesses identified the 
accused individually at the trial And, the 
grievance which was set up was with regard 
to some Shikmi land with which the members 
of the alleged mob from several villages were 
not shown to have had any concern. It is 
not shown what. possible interest these other 


- individuals, whó are said to be the members 


of a mob, could conceivably have had in the 
dispute between Dukhharan and some of the 
8ccused persons so as to come and attack the 
unoffending Dukhharan and members of his 
family without any apparent reason. 


. 8 Dukhharan had stated that he and 
his father used to pay rent of Shikmi land 
to Tapesar Dubey and Dhanraj Dubey. He 
admitted that Raghubir Chaudhary and the 
accused Rajdhari and Jamuna had a sale deed 
executed in respect of the above mentioned 
Shikmi-land and that they had asked him 
to give up possession of the Shikmi land to 
which he did not agree. He also admitted 
that this..was the cause of the ill-feeling be- 
tween him and the two accused Rajdhari and 
Jamuna. He also stated that he had filed an 


‘application before the Block Development 


Officer, Mathwa, for granting him receipt 
in respect of the rent of the Shikmi land, but 
his request was turned down. Furthermore, 
he admitted that proceedings under Sec. 145, 
Criminal P. C. had taken place between the 
parties over this land. "Thus, this Shikmi land 
‘was the cause of dispute between Dukhharan, 
Rajdhari, and Jamuna; accused, in which the 
other accused persons could.not have any 
real interest. A : 


9. It appears to us that Radheyshyam 
Gupta, .P. W. 23, the Investigating Officer had 
not been sufficiently careful or astute in in-. 
vestigating the extent of truth which could 
Or did lie behind the defence version. He 
had, however, stated that the defence ver- 


‘sion was given to him as soon as he met 
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Ramanandan at the Hospital after the oc- 
currence. He said: 

“Ramanand had stated in his fardbeyan 
that he had taken two Bighas of land under 
sale deed from Nathuni Dubey. He also said 
this that while he was getting that land 
ploughed, accused persons came and asked to 
unyoke the plough and on refusal Dukhharan 
and Sitaram assaulted him with farsa and 
Nagina dealt bhala blow on his chest and on 
the hulla raised by him they fled away. He 
had made Lalchand Bhagat, Chandrika Bhagat 
and Gudar Ahir as his witnesses. I had 
taken their statement and they are also wit- 
nesses in the charge-sheet. : 

He had stated the time of occurrence 
at 8 a. m. and I took his statement of 10.30 
p.m. in the hospital." 

10. The Investigating Officer had 
stated that he did not find any marks of 
blood either in plot No. 39 or in plot No. 30. 
He also said that he did not find foot prints 
in plot No. 30 which is at a distance of 165 
steps north east of plot No. 39. It is true 
that be had stated that he found 2 or 3 
gathas of maize (makai) crops trampled upon 
in the north of field No. 39. He also deposed 
that he found “marks of trampling towards 
the north of the field.” About plot No. 30 
where, according to the defence version, the 
occurrence had taken place, he said: 


“I found maize crops sown in plot 
No. 30 which were 4”—5” inches high. I 
found it ploughed not properly. At places 
space is left unploughed in between one jote 
(ploughed strip of land) and another. 


this field appears to be ploughed in an 
improper way and I found. its north west 
corner not ploughed. The field appeared to 
be freshly ploughed again.” : 
He also stated: "I found plot No. 30 in the 
possession of Dukhharan. I was shown 
papers also in connection with Shikmi land. 
The Investigating Officer had stated that, al- 
though he found injuries on the person of 
Ramanandan, he had made no enquiries from 
the witnesses as to how the appellant Rama- 
nandan had received these injuries. His 
statement shows that he had sent Jamuna 
also for an injury report so that this accused 
too must have been injured. Furthermore, 
he had stated: “I did not even enquire from 
the witnesses of this case about the foot prints 
and trampling found in the Shikmi land." It 
is thus clear that the prosecution had not 
placed the whole set of relevant facts before 
the Court. The accused, not infrequently, try 
to conceal their injuries in such cases as they 
become evidence of involvement in an Ici 
dent. 


1. The duty of the Investigating Of- 
ficers is not merely to bolster up a prosecu- 
tion case with such evidence as may enable 
the Court to record a conviction but to bring 
out the real unvarnished truth. It is apparent 
that the prosecution witnesses had tried to 
omit altogether any reference to at least the 
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injuries of the appellant Ramanandan because 
there was a cross case in which such an 
admission could have been made use of to 


Support the prosecution in that case. Dukhha- 


ran, however, made a very feeble and obvious- 
ly untruthful attempt to account for the in- 
juries of Ramanandan by saying that he had 
snatched a pharsa from one of the members 
of the crowd and had started swinging it 
around. He could not, however, state 
whether any one was injured by it. He even 


. stated that he did not recognise the man from 


whom he had snatched the pharsa. Although 
he said that he knew Ramanandan from his 
childhood, he could not say whether all his 
fingers were present on the day of occurrence. 
It was apparent that he was trying to conceal 
some occurrence over the Shikmi land that 
morning in which the fingers of Ramanandan 
were chopped off. He admitted that there 
was a dispute between Raghubir, Jamuna, and 
Rajdhari which had lasted 2% to 3 years over 
the Shikmi Jand. In fact, this dispute was 
given as the only cause of the incident set up 
by the prosecution. 

12. As neither the prosecution nor. the 
defence have, in the case before us, come 
out with the whole and unvarnished truth, so 
as to enable the Court to judge where the 
rights and wrongs of the whole incident or 
set of incidents lay or how one or more in- 
cidents took place in which so many persons, 
including Laldhari and Ramanandan, were in- 
jured, courts can only try to guess or con- 
jecture to decipher the truth if possible. This 
may be done, within limits, to determine whe- 
ther any reasonable doubt emerges on any 
point under consideration from proved facts 
and circumstances of the case. ; 

13. It appears to us that the prose- 
secution had, rather vainly, tried to prove that 
only one occurrence took place between the 
parties on the morning of 15-7-1965 and that 
this was in the field of Dukhharan only and 
that whatever injuries were inflicted on vari- 
ous persons were all sustained in the course of ` 
that occurrence. We are unable to hold, 
after perusing the statements of the prosecu- 
tion witnesses, that this part of the prosecu- 
tion: version of the incident is proved beyond 
reasonable doubt. It does not explain all 
the proved facts and circumstances. If we 
were to resort to guess work and conjecture, 
we may be able to infer that some incident 
took place over the Shikmi land also which 
was shown to have been ploughed. This plou- 
ghing was probably earlier and led to the inci- 
dent in which Ramanandan lost his fingers. 
The aggression must, at that time, have come 
from the party of Dukhharan. We cannot, 
however, definitely come to this conclusion as 
no party has led any evidence to prove what 
we are left only to guess and conjecture from < 
proved facts and circumstances. We think 
that there is enough indication given by pro- 
ved facts and circumstances to show that the 
incident in which a number of women sus- 
tained injuries must have been the result of a 
legally unjustified retaliation against an earlier 
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attack upon Ramanandan and others. This 
may also explain why persons from other vil- 
lages are said to have joined in the attack 
upon the party of Dukhharan probably out of 
sympathy for Ramanandan. 
14. We think that the Trial Court had, 
ter coming to the conclusion, on quite un- 
satisfactory material, that the. whole occur- 
nce must have taken place on field No. 39 
failed to examine the manner in which the 








actually injured that they were not able to 
make out all the members of the crowd, which 
assembled, but they could remember those 
who had inflicted injuries upon them. 


15. In the circumstances brought out 
from the total evidence in the case, both 
occular and circumstancial, we think that it 
ill not be safe to convict any person for 
any offence other than that revealed by the 
- [injuries he is shown to have inflicted upon an 
actually injured witness’ deposing against 
him. An injured witness, in any case, 
would not easily substitute a wrong person 
for his actual assailant. It has not been shown 
to us that there was motive for such substi- 
tution. It also appears to us that, although, 
the actual quarrel originated and the assault 
began somewhere in the Shikmi land where 
Ramanandan was overwhelmed by the party 
of Dukhharan, yet when a large number of 
persons came to the help of Ramanandan, 
out of sympathy for him, it must have ex- 
tended further so that the party of 
Dukhharan must have been chased. By 
that time, a number of women folk who 
may have been working in and around the 
field of Dukhharan may have come to the 
scene and tried to take the side of their men 
folk. Hence, they too were injured. The 
injured witnesses could be relied upon only 
for what they depose about injuries inflicted 
upon them at this last stage of the whole 
occurrence. There may have been even short 
igaps of time between the different stages. 

16. On the evidence on record we 
are also left guessing as to how Laldhari de- 
ceased could have been injured. It is true 
4that three out of thirteen witnesses, as al- 
ready indicated above, have stated that 
Jamuna gave the lathi blow which resulted 
in the death of Laldhari. But, we think that, 
where so many witnesses, who had an 
equally good opportunity to observe what 
Jamuna appellant did, did not involve Jamuna 
at all and omit even mentioning so prominent 
a feature of the occurrence as the attack on 
| \Laldhari, it could-:not be held beyond reason- 
‘lable doubt that the fatal injury on Laldhari 
deceased was actually caused by the lathi of 
Jamuna, appellant, and of no other person. 
We, therefore, think that Jamuna is entitled 
to the benefit of doubt which emerges on the 
question as to who caused that injury on 
Laldhari. 
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17. The Trial Court had acquitted 18 . 
out of 31 accused persons on the ground 
that no overt act had been proved against 
them. It had, however, convicted Jamuna 
Chaudhary separately under Section 302, 
L P. C. and sentenced him to imprisonment 
for life. The remaining 12 appellants, namely, 
Rajdhari, Muni Chamar, Ramayan, Rama- 
nandan Chaudhary, Kishundeo Ahir, Sheopu- 
jan Chamar, Ganga Chaudhary, Ramsewak, 
Palakdhari, Swaminath, Raja Ahir and Ram- 
nath, were convicted under Sections 326/149 
and sentenced to undergo rigorous imprison- 
ment for six years each. Appellants 
Ramanandan and Sheopujan Chamar were 
also convicted under Section 325 and sen- 
tenced to four years rigorous imprisonment. 
The appellants, Rajdhari, Sheopujan Chamar, 
Ganga Chaudhary and Ramnath were also 
convicted under Section 324, L P. C. and 
sentenced to undergo rigorous imprisonment 
for three years each. Appellants Muni, 
Ramayan,  Kishundeo Ahir,  Sheopujan 
Chamar, Ramsewak, Palakdhari, Swaminath, 
Raja Ahir, were convicted under Section 323 
and sentenced to undergo rigorous imprison- 
ment for one year. No separate sentence was 
passed against Rajdhari, Sheopujan Chamar, 
Ganga Chaudhary and Ramnath under Sec- 
tion 148 or against Jamuna, Muni Chamar, 
Ramayan, Ramanandan, Kishundeo Ahir, 
Ramsewak, Palakdhari, Swaminath, Raja Ahir 
for conviction under Section 147, Indian 
Penal Code. The sentences so passed were 
directed to run concurrently. 


18. When the appellants took their 
appeal to the High Court neither the evidence 
of the witnesses nor the cases of the indivi- 
dual accused except Jamuna were discuss- 


` ed at all. The High Court observed that, in 


view of the arguments advanced, it would re- 
duce the sentences of each of the accused 
persons, other than Jamuna appellant, by 
half. So far as Jamuna appellant was con- 
cerned, it dealt with the case only to point out 
that the head injury was a stray one. This 
injury had been held, by the High Court also, 
to be outside the scope of the common object. 
The High. Court came to the conclusion that 
the appellant Jamuna could only be convict- 
ed under Section 304, Indian Penal Code 
Hnd part for the injury on Laldhari’s head. 
Therefore, convicting him under that section, 
it sentenced him to five years rigorous im- 
prisonment. It maintained his conviction 
under Section 147, Indian Penal Code with 
the necessary modifications; the appellants’ 
appeals were dismissed. 

19. We are unable to discover from 
the judgment of the High Court whether the 
learned counsel for the appellant had confined 
his submissions to those affecting the sentences 
or alteration of the section under which the 
appellant Jamuna was to be convicted. We 
can only infer, from the observations of 
the High Court, that this may explain the 
very superficial manner in which the case 
was dealt with by the High Court. We may, 
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summary fashion. It would have been better 
if the statement of reasons for the conclu- 
sions reached by it was more enlightening. 


ith the requirements of Sec. 367, 
Procedure Code. : 

20. In view of the rather laconic 
judgment given by the High Court of Patna 
in this case which has come up before us by 
special appeal, we were inclined, at one stage, 
to eat: ‘this case. back to the High 
Court for re-writing of the judgment, but it 
was pointed out, on behalf of the appellants, 
that the case is quite old and would impose 
unnecessary hardship on the appellants if they 
were to face further proceedings in the High 
Court. We have, therefore, gone through the 
main features of- the evidence ourselves. 
We have, for the reasons already given 
above, come to the conclusion that, on the 
evidence on. record, it would not be safe to 
hold that it was Jamuna Chaudhary only and 
not somebody else who could have inflicted 
the fatal injury on Laldhari deceased. More- 
over, we-cannot be quite definite about the 
circumstances in which it was inflicted. Hence, 


of doubt so far as this injury to Laldhari is 
con We have also come to the con- 
clusion that the injured witnesses who have 
given specific acts of accused who struck 
tbem could be relied upon to convict parti- 
cular accused persons. This is the test which 
the Trial Court had correctly employed 
against individual accused persons. We think 
that the use of Sections 147 and 149 against 
them was also justified. The High Court 
had reduced all sentences by half. We main- 
tain their convictions. But, as we are in- 
formed that the sentences awarded have been 
undergone almost for the whole period by 
each convict appellant, we think that énds of 
justice will be served by reducing their sen- 
. tences to the periods already undergone. The 
result is that we give Jamuna Chaudhary, 
appellant, the benefit of doubt for the offence 
under Section 304, I. P. C. and acquit him 
of the charge for it.. We, however, hold 
Jamuna Chaudhary guilty of offences punish- 
able under Section 147, L P. C. with the 
other accused. We maintain all.the convic- 
tions of the other accused persons also. But, 
.we reduce the sentences of the appellants 





for various offences of which they have been . 


convicted to the periods already undergone. 
"This appeal is allowed to the extent indi- 
cated above. As the sentences of all the ap- 
pellants are reduced to the period alread 
undergone, they will be released forthwi 

unless wanted in some other cónnection. 


Appeal partly allowed. 


Sultan Ahmed v..State of Bihar (Khanna J.) 


The judgment under appeal does not comply: 


- findings 
bribe — 


-lTamuna Chaudhary is entitled to the benefit- 
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Sultan Ahmed, Appellant v. State of 
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Index Note:— (A) Constitution of India, 
Art, 136 — Criminal appeal —- Concurrent 
— Case of public servant ‘taking 
Interference — (X-Ref:— Preven- 
tion of Corruption Act (1947), S. 5 (1) (d); 
Penal Code (1860), S. 161). 

Brief Note :— (A) The. accused, a public 
servant, admitted in his statement under Sec- 
tion 342, Criminal Procedure Code that he 
had received the five rupee currency note 
from the complainant but his plea was that 
the had received it with a view to give to the 
complainant in exchange five one-rupee cur-' 
tency notes. An official employed in the office . 
of the accused deposed that at the time the 
Police told the accused that he had received 
a bribe of Rupees 5/- from the complainant, 
the accused merely kept quiet. It was also 
in the evidence of the other witnesses who 
were present at the time of the search of the 
accused that he looked perplexed and did 
not come out with any explanation at that 
lime. It was only much later in the day, 
more than a couple of hours after the recovery 
of the currency. note of rupees five from the 
accused, that he came out with the above 
version. 

Held, that in- the circumstances, the plea 
of the accused must be held to be the result 
of an afterthought. There was no cogent 
ground to interfere with the concurrent find- 
ings of the Trial Court and the High Court 
Which had been arrived at on due appraise- 
ment of the evidence adduced in the case. 
The accused had been rightly convicted. : 

(Paras 7 and 8) 
' Judgment of the Court was delivered by 
A, J.:— This is an appeal by 


of 1970, D/- 


KHANN 
‘special leave by Sultan Ahmed Khan against 


the judgment of the Patna High Court, affirm- 
ing on appeal the conviction of the appel- 
lant under Section 5 (1) (d) of the Prevention 
of Corruption Áct and Section 161, Indian 


'Penal Code and the sentence, of rigorous ' 


imprisonment for a period of one year. 

2. The prosecution case is that the 
accused appellant was employed as a deal- 
ing assistant in the office of the Block Deve- 
lopment Officer (BDO), Mashrakh  Block,. 
District Saran, at the relevant time. Sobhan 
Singh (P. W. 2), who was a college student | 
in those days had received Rupees 60/- as - 
advance subsidy in connection with the repair 
of his well from BDO. A scheme was in 
operation in those days under which half the 
cost of repairing a well was met by the 
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Government, Sobhan. Singh completed: the 
work of repairing the wéll and asked for the 
balance amount of the subsidy. An applica- 
tion was filed by him in the office of BDO 
for that purpose. Sobhan Singh met the 


accused in connection with the payment of © 


the subsidy, but the accused put him of “and 
told him that he (the accused) would do the 


needful if he was paid a bribe of Rupees 5/-.- 


As the accused was not preparing the final 
bill for payment of the balance of subsidy 


in spite of the demand of Sobhan Singh P.. 


W. the latter went on October 7, 1964 to the 
office of the Anti-Corruption Department in 
Patna. An application was presented to the 
Additional Secretary of the Department by 
Sobhan Singh complaining of the demand of 
bribe of Rupees 5/- by the accused. The 
statement of Sobhan Singh was then record- 
ed by a Magistrate attached to the depart- 
ment. -Sobhan Singh also produced a currency 
note of Rs. 5/- and its number was noted 
down. Sobhan Singh was thereafter direct- 
oH to meet DSP Devi Charan Sinha (P. W. 
1). 
to meet him on the following day at 9 a.m. 
at Mashrakh Railway Station and to also 
bring the currency note of Rs. 5/-. 


3. On the morning of October 8, 
1964, DSP Sinha organised a police p 
which included Inspector Raghuraj Sing 
(P. W. 3), Chandrika Prasad (P. W. 1), Hira 
Kishan Ojha (P. W. 16), Bhagwat Prasad (P. 
W. 4), all of the Anti-Corruption Department 
as well as Radha Krishna Prasad (P. W. 6), 
Prabhas Chandra Basu (P. W. 5) and Madan 
Mohan Rai (P. W. 7) of the Central Bureau 
of Investigation. They were all told by DSP 
Sinha to meet him at Mashrakh Railway Sta- 
tion at 9 a.m. on that day. All the above 
Police officials met DSP Sinha at Mashrakh 
Railway Station at 9 a.m. Sub-Inspector 
Ram Chander Singh Thakur (P. W. 9) too 


joined the party. Sobhan Singh also met DSP 


Sinha at Mashrakh Railway Station. DSP 
Sinha then introduced Sobhan Singh to the 
other members of the- party and told them 
that they had assembled there in connection 
with the laying of a trap because the accus- 
ed had made a demand of Rupees 5/- as 
bribe from Sobhan Singh. Harishankar Singh 
P. W. was directed by DSP Sinha to accom- 
pany Sobhan Singh to the office of the accus- 
ed and to overhear the talk which took place 
between Sobhan Singh and the accused. It 
was also arranged that after the money had 
been received by the accused, Hari Shankar 
Singh would give a Signal by, tying his 
handkerchief over his head. 'Ihe members 
of the raid party then proceeded towards the 
Block Development Office. E 


4. The. accused-appellant was then 
seen coming on a bicycle. The accused was 
stopped by Sobhan Singh and was asked to 
prepare his bill The accused told Sobhan 
Singh to come to his office with Rupees 5/- 
and that he would prepare the bill on receiv- 
ins that amount. The accused thereafter 
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DSP Sinha then told Sobhan Singh. 
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went away. Sobhan Singh and Harishankar 
Singh then went to the office of the 
The accused also arrived there 
and ‘made a. demand of Rupees 5/- 
from Sobhan `“ Singh for ` preparing the 
bill. Sobhan Singh then handed over the cur- 
rency note of Rupees 5/- to the accused. The 


. accused placed that currency note in the 


pocket of his shirt. Harishankar Singh then 
gave the requisite signal. DSP Sinha and 
other members of the party thereupon arrived 
there. DSP Sinha disclosed his identity to 
the accused and told him that he (the Deputy’ 


"Superintendent of Police) would search the 


person of the accused because the latter had 
received bribe of Rs. 5/-. DSP Sinha also sent 
for Project Executive Officer Gangasagar 
Thakur (P. W. 13) and Krishan Kumar, an- 
other official working in the Block Develop- 


.ment Office. 'The person of the accused was 


then searched and the currency note of Rs. 5/- 
of which the number had been noted on the 
previous day, was recovered from the pocket 
of the accused. After necessary sanction he 
was sent up for trial. 


5, 'The accused in his statement under 
Section 342 of the Code of Criminal Pro- 
cedure admitted that he had received the ' 
currency note of Rupees 5/- from Sobhan 
Singh. According, however, to the accused 
the said currency note had been received by 
him from Sobhan Singh because the latter 
wanted to have a change of five one-rupee 
currency notes in lieu of the currency note of 
Rupees 5|-. The accused added that he 
immediately came out with this explanation 
when his person was searched. In defence,- 
two witnesses. Randhir Prasad and Ramayan 
Mishra, were examined in support of the 
above version of the accused. 


6. The trial Court accepted the pro- 
secution allegations and rejected the version 
of the accused. He was accordingly convict- 
ed and-sentenced as above. The findings of 
the trial Court were upheld on appeal by the 
High Court. ` 

7. In appeal before us, Mr. Nuruddin 
on behalf of the appellant has argued that the 
prosecution evidence adduced in this case is 
not such upon which reliance can be placed. 
As, against that, Mr. Goburdhun on behalf of 
the State has canvassed for the correctness of 
the view taken by the trial Court and the High 
Court. In our opinion, there is no force in 
the contention advanced on behalf of the ap- 
pellant. As would appear from the résumé of 
the facts given above, there is no dispute -on 
the point that the currency note of Rs. 5/|- 
was received by the accused from Sobhan 
Singh. According to the prosecution case, 
the said currency note was received by the 
accused from Sobhan Singh as bribe, while 
according to the accused, he had received the 
currency note because Sobhan Singh wanted 
five ‘one-rupee currency notes in lieu of that 
currency note. The fact that the accused had 
demanded Rupees  5/- from Sobhan 
Singh is proved by the evidence of Sobhan 





1830 S. C. [Prs. 1-2] 


Singh as well as that of Harishankar Singh 
(P. W. 20) There appears to be no cogent 
reason to disbelieve that evidence. The ap- 
plication by Sobhan Singh in the Office of 
the Anti-Corruption Department as well as 
the statement of Sobhan Singh which was 
recorded on the previous day also' fend 
corroboration to the evidence of Sobhan 
Singh that the accused had made a demand 
of Rupees 5/- from him as bribe. So far 
as the plea of the accused is concerned that 
he received the currency note in question 
from Sobhan Singh with a view to give him 
in exchange five currency notes of rupee one. 
we find that no such suggestion was put 
by the accused when Gangasagar Thakur, the 
Project Executive Officer, was examined as 
a witness. 
official employed in the office of the accus- 
led, has deposed that at the time the Deputy 
Superintendent of Police told the accused 
that he had received a bribe of Rs. 5/- from 
Sobhan Singh, the accused merely kept quiet. 
‘it is also in the evidence of the other wit- 
nesses who were present at the time of the 
search of the accused that he looked per- 
plexed and did not come out with any ex- 
[planation at that time. It was only much 
ater in the day, more than a couple of hours 
after the recovery of the currency note of 
rupees five from the accused, that he came 
out with the version that he had received it 
with a view to give five one-rupee currency 
inotes to Sobhan Singh. In the circumstan- 
ces, the above plea of the accused must be 
held to be the result of an afterthought. 
The two defence witnesses did not make any 
Statement about what they have deposed in 
the court to any one and, in our opinion, 
their evidence has been rightly rejected by 
the trial Court and the High Court. . 

8. | We see no cogent ground to inter- 
fere with the concurrent findings of the trial 
Court and the High Court which have been 
arrived at on due appraisement of the evi- 
dence adduced in the case. The accused ap- 
pellant, in our opinion, has been rightly con- 
victed. . His appeal consequently fails and is 


dismissed. 
Appeal dismissed. 
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Kishan Kumar Prasad, the other. 


A.LR. 


Soon after the theft? — Recovery of barrel 
of a gun stolen in dacolty after a period of 8 
months — No explanation by accused for its 
i — Presumption cán be drawn 
against him — (X-Ref :— Penal Code (1860), 


Section 114, Evidence Act makes it clear that 
the time factor has a material bearing and 
the Court must keep it in view before it can 
draw the presumption in accordance with the 
illustration. The presumption can be raised 
if a person is found to be in possession of 
stolen goods soon after the theft. The ques- 
tion as to how much period should elapse 
after the theft in order to rule out the pre- 
sumption would depend upon the nature of 
the stolen article and the facts of each case. 

(Para 5) 


Where the article recovered from the ac- 
cused was the barrel of gun No. 47942 which 
had been carried away by the dacoits as a 
result of dacoity and the accused failed to 
furnish satisfactory explanation for his pos- 
session of the barrel, it cannot be said 
that the accused acquired the posses- 
sion of the barrel innocently. The barrel 
bore the number of the gun. Such 
a barrel of a gun does not normally 
change many hands. The nature of the 
article in question is such that there was 
bound to arise suspicion in the mind of the 
person to whom the article was handed over. 
Looking to the peculiar nature of the stolen 
article recovered from the accused a presump- 
tion can be drawn against him in accordance 
with illustration’ even after the expiry of a 
period of eight or nine months from the 
date of dacoity and the accused is liable to 
be convicted under S. 411, Penal Code. 

(Para 6) 

Judgment of the Court was delivered by 


KHANNA, J.:— This is an appeal by 
special leave by Alisher against the judgment 
of the Allahabad High Court whereby the 
High Court altered the conviction of the ap- 
pellant from under Section 412, Indian Penal 
Code to that under Section 411, Indian Penal 
Code and reduced his sentence from rigorous 
imprisonment for a period of three years to 
that of one year. 


2. The pn case is that a 
dacoity took place at the house of Ajab 
Singh in village Kanjoli within the area of 
police station Rampur on the night between 
July 26 and 27, 1965. As a result of that 
dacoity, one D. B. B. L. Gun No. 47942, be- 
longing to Dataram, father of Ajab Singh, 
was carried away by the dacoits. Report 
about the dacoity was lodged by Ajab Singh 
with the police. On April 16, 1966, it is 
stated, Sub-Inspector Hari Prakash Sharma 
on receipt of intimation organised a police 
picket on a canal road in police station circle 
Titawi. At about 6 p.m., the appellant was 
seen coming from the direction of village 
Khatauley. The appellant was stopped and 
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the barrel of a gun which had been wrapped 
in a piece of cloth was recovered from him. 
The barrel recovered from the appellant bore 
No. 47942 and was of gun No. 47942 which 
had been carried away by the dacoits from 
the house of Ajab Singh on the night between 
July 26 and 27, 1965. 


3. The appellant was thereafter sent 
up for trial. 


4. The appellant in a statement under 
Section 342 of the Code of Criminal Pro- 
cedure denied the prosecution allegations and 
attributed the present case to his enmity with 
Sub-Inspector Hari Prakash Sharma and one 
Gajraj Singh. Defence evidence was pro- 
duced on behalf of the appellant to show 
that the butt of the gun in question had 
earlier been recovered on March 26, 1966 
in village Bharsi in police circle Kandla from 
one Fateshuddin. ‘The trial Court accepted 
the prosecution case and convicted the appel- 
lant under Section 412, Indian Penal Code. 
On appeal, the High Court altered the con- 
viction of the appellant to that under Sec- 
tion 411, Indian Penal Code. The High 
Court in this connection observed that there 
was nothing to show that the appellant was 
aware of the fact that the gun had been car- 
ried away as a result of dacoity. In other 
respects, the High Court accepted the pro- 
secution case. 


5. In appeal before us Mr. Singh on 
behalf of the appellant has contended that 
the conviction of the appellant can be main- 
tained under Section 411, Indian Penal Code 
only if it is shown that he dishonestly received 
or retained the stolen barrel knowing or hav- 
ing reason to believe the same to be stolen 
He has referred in this context 
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to rule out the presumption under illustra- 
tion (a) would depend upon the nature of the 
stolen article and the facts ofeach case. If the 
stolen article recovered from the accused is 
one which frequently changes hand, in such 
a case a much shorter period would be re- 
quired before the Court would be entitled to 
draw the presumption under the above illus- 
tration. On the contrary, if the stolen article 
found in the possession of the accused is 
one which does not normally change many 
hands, the Court may draw the presump- 
tion under the illustration even after the lapse 
of a number of months. Again, if the stolen 
articles recovered from the possession of the 
accused are some rare books or paintings 
of a great master or some idol of historical 
value, the Court will be well justified in draw- 
ing a presumption against the person found 
in possession under the above illustration 
even after the lapse of a period of more 
than one year. As. against that, if the stolen 
goods of which the accused is found in pos- 
session comprise clothes or other articles 
which are easily available in the market, the 
Court may well decline to draw the presump- 
tion after the lapse.of a much shorter time. 
It would be apposite in this context to refer 
to the following passage from Best on Evi- 
dence quoted on page 1234 of Basu’s law of 
Evidence, Fifth Edition: 


“Suppose the Pitt Dimond or the Crown 
Jewels were stolen, and after the lapse of one 
or two years, found in the possession of a 
person in a comparatively humble station of 
life, who refused to give any account of 
where he got them, would there be anything 
harsh or violent in presuming that he had 
not come by them honestly? But suppose the 
goods lost were merely a pair of shoes, or a 
case such as in his station of life it would 
be natural and proper for the prisoner to 
wear, and that these were not traced into 
his possession until after a few months from 
the time of the theft, the injustice of making 
so violent a presumption as to deem him the 


' thief becomes obvious at once.” 


6. In the present case the article re- 
covered from the appellant was the barrel 
of gun No. 47942 which had been carried 
away by the dacoits as a result of dacoity. 
The barrel bore the number of the gun. 
Such a barrel of a gun does not normally 
change many hands. The nature of the arti- 
cle in question is such that there was bound 
to arise icion in the mind of the person 
to whom the article was handed over. No 
satisfactory explanation has been furnished 
by the appellant for his possession of the 
barrel. It cannot in our view be said that 
the appellant acquired the possession of the 
barrel innocently. Looking to the peculiar 
nature of the stolen article recovered from 
the appellant, we see no cogent ground to 
interfere with the view of the High Court 
and the trial Court that a presumption can 
be drawn against the appellant in accordance 
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‘with illustration (a) to Section 114 of the 
Indian Evidence Act after the expiry of a 
period of eight or nine months from the 
date of dacoity. We would accordingly main- 
tain the conviction of, the appellant. 


7. The appellant was released on bail 
during pendency of the appeal. Keeping in 
view the peculiar circumstances of the pre- 
sent case, we are of the opinion that it is 
not necessary to send the appellant back to 
jail and that it would meet the ends of jus- 
tice if the sentence of imprisonment awarded 
to the appellant is reduced to the period of 
imprisonment already undergone. We order 
accordingly. - 


Order accordingly. 
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Index Note: — (A) Constitution of 
India, Art. 245, 7th Sch. List III En- 
tries 22, 23, 24 — Beedi and -Cigar 
Workers (Conditions of Employment) 
Act (1966), Pre. — Validity — Lack of 
legislative competence. 


Brief Note: — (A) The Act is for 
welfare of labour. It is not an Act for 
industries. The pith and substance of 
this Act is regulation of conditions and 
employment in the beedi and cigar 
industry. The Act deals with parti- 
cular- subject-matter as regards the 
establishments and industrial .premi- 
ses. These matters. are regulation of 
conditions of employment in the indus- 
try and the industrial relations be- 
tween the employer and the employee. 
The Act falls within Entries 22, 23. 
and 24 of List IIL It cannot be gaid 
that Parliament had E Kan 
competence in passing t Pa Ac o5, 28) 

- Xndex Note: — (B) Constitution of 
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.though he engages 


A. I. R. 


Cigar' Workers (Conditions of Employ- 
ment) Act (1966), Ss. 3, 4 — Validity 
ze not offend Art. 19 (1) (g) or Arti- ` 
cle. 14. i 


- Brief Note: — (B) Sections 3 and 
4 of the Act cannot be challenged as 
violative of Article 19 (1) (g) and Arti- 
cle 14 on account of procedural unrea- 
sonableness and conferment of unfet- 
tered powers on the licensing authority 
without the requisite safeguards. 
There is neither unfairness nor unrea- 
sonableness in Sections 3 and 4 of the . 
Act... (Para 2%) 


Index Note: — (C) Constitution of 
India, Art. 19 (1) (g) — Beedi and 
Cigar Workers (Conditions of Employ- 
ment) Act (1966), Ss. 2 (g) (a), 2 (g) 
(b) and.2 (m) — Whether invalid on 
ground of imposing vicarious liability 
on manufacturers, : 


Brief Note: — (C) The Act is in- 


tended to achieve welfare benefits and 


amenities for the labour. That is why 
the manufacturer or trade mark hol- 
der becomes the principal employer 
contract labour, 
through the contractor. He canmot es- 
cape liability imposed on him by the 
Statute by stating thathe has engaged 
the labour through a oontractor to do 
the work and therefore he is not res- 
ponsible for the labour. The contractor 
employs the labour only for and on. 
behalf of the principal employer. The 
contractor being an agent of the prin- 
cipal employer for manufacturing 
beedis is amenable to the control of 
principal employer. That is. why..the « 
statute says that even if the contractor . 
engages labour without the knowledge 
of the employer the principal employer 
is answerable for such labour because 
the labour is engaged for or on his be- 
half. The Act and the Rules thereunder 
prescribe maintenance of log books and 


registers. Where the manufacturer en- 


gages labour through a contractor the 
manufacturer will require the  con- 
tractor to maintain such log books of 
the contract labour and through such 
books and registers will keep control 
over not only the contractors but also . 


the labour. There is no restriction on . 


the right of the manufacturer or the : 
trade mark holder to carry on busi- 
ness. The provisions of the Act in par- 
ticular contained in Sections 2 (g) (a), 2 
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(g) (b) and 2 (m) are constitutionally 
valid and do not impose any unreason- 
able restriction on the manufacturers or 


trade mark holders in their right de. 


carry on trade and business in 
manufacture _of ^ beedis and cigars. 
Decisions of Bombay and Kerala High 
Courts Reversed. AIR 1971 Bom. 244 
and 1973 Lab IC 558 (Ker) Overruled. 
(Paras 40, 44, 45) 


Index Note: — (D) Constitution of 
India, Art. 19. (1) (f), (g) — Beedi and 
Cigar Workers (Conditions of Employ- 
ment) Act (1966) S. 27 — Non-prescri- 
ption of minimum number of days — 
Whether unreasonable _ restriction. 


Brief Note; — (D) Section 27. of 
the Act did not prescribe the minimum 
number of days. for which an em- 
ployee should work before he was en- 
titled to annual leave wages. The pro- 
vision in Section 26 of the Act is that 
for every 20 days one day's leave is 
allowed. If any worker does not work 
hard one will not be entitled to leave 
as contemplated in the Act. Instead of 
being unreasonable it cam be said to be 
an impetus to a servant to put in the 
maximum of work in order to obtain 
the maximum amount of 


of the Act is based on the number of 
days of actual work. It .is, therefore, 
not an unreasonable restriction on the 
employer. : (Para’ 51) 


Index Note: — (E) Constitution of. 


India, Art. 19 (1) (f) (g) — Beedi and 
Cigar Workers (Conditions of Employ- 
ment) Act (1966), S. 27 — "Total full 
time earnings”—Applicability to home 
workers — Whether unreasonable rest- 
riction, - . : 


Brief Note: — (E) It cannot be 
said that the payment of leave -wages 
at the rate equal to the daily average 
of his total full time earnings in the 
case of home worker is unreasonable. 
One meaning of the words “total full 


time earnings" in the case of home 


workers will be daily average hours of 
work done by home worker during the 
last month before leave provided such 
average does not. exceed the daily 
period of work as prescribed . in a 
notice under Section 32 of the Act. 
Such a construction would give not 
only full meaning to the words "full 
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leave. The . 
entitlement to leave under Section 27 . 
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time earings” but would also place 
home workers and workers in indus- 
trial premises in the same position 
with regard to their leave wages. It 
will not.cast unreasonable burden on 
the employer in the form of leave 
wages dispnoportionate to the amount 
of work done by the home workers. 
Another meaning is that the total full 
time earnings would be the actual 
total earnings as far as the workers 
in industrial premises as well as home 
workers are concemed, With regard 
to the second meaning the words “full 
time” will not have any restriction as 
to hours.of work. The result may be 
that a home worker may have longer 
hours of work and larger income com- 
pared with the worker in the indus- 
trial premises, but such longer hours 
of work can be controlled by 5n em- 
ployer both with regard to giving raw 
materials and allowing longer hours od 
work.. .. V, (Paras 52, 53, 54) 

Alagiriswami, J.: Ss. 26 and 27 do 
not apply to home workers. (Para 91) 

.Index Note: — (F) Constitution of 
India, Art. 19 (1) (f) (g) — Beedi- and 
Cigar Workers (Conditions of Employ- 
ment) Act (1966) S. 31 — Whether 
operates as unreasonable restriction. 


. Brief Note: — (F) It cannot be 
said that section 31 which provides one 
month's notice in lieu of notice of dis- 
missal is an unreasonable restriction 
on the ground that the Act has . 
not defined the word "wages" and 
therefore it is not possible to calculate 
wages. The word "wages" in Sec. 31 
of the Act will mean wages which are 
calculated under Section 27 of the Act. 
This can be calculated both in the 
cases of workers in industrial premi- 
Ses and homeworkers in  establish- 
ments. Therefore, the provisions con- 
tained in Section 31 of the Act cannot 
be said to be unreasonable restrictions. 


(Para 69) 


Alagiriswami, J.:— S. 31 does not 
apply to home workers. (Para 91) 


Index Note: — (G) Constitution of 
India, Art. 19 (1) (f), (2) — Beedi and 
Cigar Workers (Conditions of Employ- . 
ment) Act (1966), S. 44 — Rules under, 
regarding rejection of beedis — Maha- 
rashtra R. 37, Mysore Rr. 27, 29 and 
Kerala Rr. 27, 29 — Whether unrea- 
sonable restrictions. 
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Brief Note: — (G) The maximum 
limit of 5 per cent for the rejection of 
beedis is based on experience in the 
industry and secondly the employer 
can reject more tham 5 per cent by 
raising a dispute before the appropri- 
ate authority. The Rules about rejec- 
tion and fixing maximum ‘limit of 5 
per cent are reasonable and fair. First, 
experience in the Report of Minimum 
Wages Committee supports such limit 
of 5 per cent as normal and regular. 
Second, in spite of b per cent maxi- 
mum limit it is permissible to the em- 
ployer to reject more than 5 per cent 


but for that a dispute is to be raised be-. 


fore the appropriate authorities set up 
under the Rulos. Therefore, Rules 27 
and 29 of the Mysore Rules and R. 27 
of the Kerala Rules do not impose any 
unreasonable restriction on the right 
of rejection. The Maharashtra Rule 
which requires payment at one half of 
the rate for the rejected beedis on 
any ground other than the ground of 
wilful negligence of the worker is also 
not an umreasonable restriction. The 
experience in the industry is that there 
is a market for sub-standard beedis. 
Decision of Kerala High Court Revers- 
ed. (Paras 76, 78, 80, 81) 


Index Note: — (H) Constitution of 
India, Art. 19 (1) (f) (g) — Beedi and 
Cigar Workers (Conditions of Em- 
ployment) Act (1966), S. 37 (3) — Sec- 
tion not unworkable. 


Brief Note: — (H) S. 37 (3) cannot 
be challenged as unworkable. There is 
no difficulty with regard to working 
of Ss. 4 and 5 of Maternity Benefit Act 
1961, in regard to matennity benefits 
to women employed in an establish- 
ment. Decision of Madras High Court 
Reversed, (Para 82) 


Alagiriswami, J.:— = 37 (3) does 
j home-workers. 
not apply to hom 2:98 
-Cases Referred: Chronological Paras 


AIR 1974 SC 73, Civil Appeal No. 1706 
of 1969 D/- 25-9-1973, Silver Jubilee 
Tailoring House v. Chief Inspector 
of Shops and ers Ss 

1973 Lab IC 558 = (1972) 1 Lab 
340 (Ker) C. Chandrasekharan v. 
Union of India ex 23 

(1973) 2 Mad LJ 126, M/s. K. Abdul 
Azeez Sahib and Sons v. Union of 
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(1972) 1 Mys LJ 450, Syed Saheb and 


Sons v. State of Mysore 22 
(1971) Civil Appeals Nos. 1972 and 
1988 of 1971 (Andh. Pra.) ` 24 


AIR 1971 Bom 244 = (1972) 1 Lab 
LJ 130, Chhotabhai P. Patel v. State 
of Maharashtra 
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(1971) Civil Appeal No. 585 of 1971 


(Gui 24 
AIR 1966 SC 370 = (1964) 7 SCR 646, 
Dewan Mohiddeen Sahib v. United 
Bidi Workers Union, Salem 36, 87 
AIR 1963 SC 1591 = (1964) 1 SCR 860, 
Bhikusa Yamasa Kshatriya (P) Ltd. 
v. Union of India 62, 66, 88- 
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249, Shankar Balaji Waje.v. State 
‘of Maharashtra 62, 65, 68, 88 
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Birdhichand Sharma v. First Civil 
Judge, Nagpur 62, 64, 65, 67 

AIR 1958 SC 388 = 1958 Cri LJ 803 
(2) — 1958 SCR 1340, Chintaman- 
rao v. State of Madh. Pradesh 19, 

62, 63, 86, 88 

AIR 1955 SC 817 = (1955) 2 SCR 541, 

State of Madras v. Rajagopalan 16 


The Judgment of Ray C. J. and 
a, Mathew and  Bhagwati . JJ. 
was delivered by 


. RAY, C. J:— The provisions of 
the Beedi and Cigar Workers (Condi- 
tions of Employment) Act, 1966 referr- 
ed to as the Act are impeached as un- 
constitutional in these petitions and 
appeals. 


2. Broadly stated, the Act is 
challenged on these grounds. First, 
Parliament has no legislative compe- 
tence to enact this measure. It is a 
legislation for regulating beedi and 
cigar industry. Therefore, it falls 
under Entry 24 in State List IL. Se- 
cond, the restrictions imposed by the 
Act violate freedom of trade and busi- 
ness guaranteed under Article 19 (1) 
(g) The Act imposes unreasonable 
burdens in cases where a manufacturer 
or trade mark holder of beedi has no 
master and servant relationship and 
no effective control on independent 
contractors or  home-workers. The 
manufacturer or trade mark holder is 
rendered liable as the principal em- 
ployer of contract labour. Third, Sec-- 
tion 4 of the Act imposes conditions 
which are arbitrary, excessive, extrane- 
ous. Fourth, Section 7 (1) (c) regard- 
ing entry into industrial premises, Sec- 


^ 
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tions 26, 27 regarding annual leave 
with wages, Section 31 regarding one 
month's wages in lieu of notice, Sec- 
tion 37 regarding application of Mater- 
nity Benefits Act, 1961 and the rules 
for rejection of beedis are unconstitu- 
tional. These provisions are unreason- 
able restrictions on the freedom of 
trade and business.’ 


3. The petitioners and the ap- 
pellants are of two character. The 
majority: are proprietors of beedi fac- 
tories and owners of trade mark regis- 
tered under the Trade Marks Act in 
relation to beedis. Some are home 
workers. 


4, The beedi industry is wide- 
spread in this Country. The manufac- 
ture of beedi is done in stages. The 
tobacco is blended often with some 
other ingredient. A small quamtity of 
it is put on the beedi leaf which is 
previously wet to render it flexible to 
prevent any crushing of leaf and is also 
cut to size. The beedi leaf is then rolled 
keeping the tobacco within it and its 
ends are then closed. The beedis thus 
rolled are collected and warmed or 
roasted after which they are ready 
for packing, labelling and sale. Where 
the proprietor owns a trade mark, the 
trade mark labels are affixed to the 
individual beedis as also on the packets. 


5. The work of wetting and 
cutting of the wrapper leaves is one of 
the items of work in the process. 
Power is seldom employed for the pur- 
pose. The industry depends entirely 
upon human labour. If more than 20 
workers are employed in a particular 
place for the manufacture of beedis, 
the provisions of the Factories Act, 
1940 will apply to the premises. 


6. Three systems are adopted 
in the manufacture of beedis. First, is 
the factory system. There the manu- 
facturer is an owner of the factory. 
Workers gather and work under his 
supervision as his employees. Second 
is the contract system of employment. 
That is the most prevalent form. 
Under this system, the proprietor 
gives to the middlemen quantities of 
beedi leaves andtobacco. The contrac- 
tor on receiving the materials manu- 
factures beedis (i) byemploying direct- 
ly labourers and manufacturing 
beedis or (ii) by distributing the mate- 
rials amongst the home workers, as 
they are called, mostly women who 
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manufacture beedis in their own homes 
with the assistance of other member's 
of their family including children. The 
third system is that of  outworkers. 
They roll beedis out of the tobacco and 
beedi leaves supplied by the proprietor 
himself without the agency of middle- 
men. The beedis thus supplied whe- 
ther by the outworkers or contractor 
are roasted, labelled and packed by 
the proprietor and sold to the public, 


7. Under these systems, the 
contractor engages labourers less 
than the statutory number to es- 
cape the application of the  Fac- 
tories Act. There is a fragmen- 
tation of the place of manufacture 
of beedis with a view to evading the 
factory legislation. Sometimes there is 
no definite relationship of master and 
servant between the actual worker 
and the ultimate proprietor. Branch 
managers of contractors are often men 
of straw. The proprietor will not be 
answerable for the wages of the out- 
workers because there is no privity of 
contract between them. A large body 
of actual workers are illiterate women 
who could with impunity be exploited 
by the proprietors and contractors. 
There is in this background an indis- 
criminate and undetectable employ- 
ment of child labour. The contractor 
being himself dependent on the pro- 
prietor has little means to have any 
organized system. Women and infirm 
persons can earn something by rolling 
beedis. The dependence of these peo- 
ple particularly the women shows that 
they have little ‘bargaining power 
against powerful proprietors or con- 
tractors. 


_ 8. A typical contractor agrees 
with the proprietor to purchase to- 
bacco and to pay for it at the ruling 
rate and to supply the proprietor with 
such quantity of beedis as will be fix- 
ed by the proprietor. He also under- 
takes not to use any tobacco other 
than that supplied by the proprietor. 
The Proprietor has the authority to 
send his representative to inspect the 
place or places of manufacture. The 
contractor undertakes not to enter into 
any agreement of similar nature with 
any other concern to make beedis. The 
agreement stipulates that the contra- 
ctor will be the sole employer ans- 
werable in regard to the disputes rais- 
ed by the workers. 


/ 
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9. There was a Royal Commis- 
sion on Labour in India in 1931. The 
findings were these. The making of 
beedi is an industry widely spread over 


„the country. It is partly carried on in 


the home but mainly in the workshops 


-in the bigger cities and towns. Every 


type of building is used, but small 
workshops preponderate. It is there 
that the graver problems mainly arise. 
Many of these places are small airless 
boxes, There are no windows where 
workers are crowded. There are dark 
semi basements with damp mud floors. 
Sanitary conveniences and arrange- 
ments for removal of refuse are pra- 
ctically absent. Payment is by piece 
rate. The hours are unregulated. Many 
smaller workshops are open day and 
night. There are no intervals for meals. 
There are no weekly holidays. 


10. In 1944, the Government 
of India appointed a Committee under 


the Chiarmanship of Shri D. V. Rege: 


to investigate conditions of industrial 
labour. The report referred to the con- 


tract system whereby the factory - 


owner engaged a large number of mid- 
dlemen, supplied them with raw mate- 
rials and purchased finished products 
from them. The report found thàt un- 
healthy working conditions, long. hours 
of work, employment of women and 
children, deduction from wages and 
the sub-contract system of  organisa- 
tion required immediate attention. It 
was desirable to abolish outworker 
system’ and to encourage establishment 
of big industries if protective labour 
legislation was to be enforced with 
success. 

ll. . In 1946, the Government of 
Madras appointed a Court of Inquiry 


into labour conditions in beedi, cigar, , 


Snuff curing and tanning industries. 
There were 90,000 workers depending 
on beedi industry in Madras. Of these, 
26.500 workers were women.. Employ- 
ment of children in the Industry was 
universal. 2/5ths of the total workers 


were children. Home workers were. 


predominant. There were full time 
-workers but they were paid less than 
fair wages. Working conditions were 
extremely unsatisfactory from the 
standpoint of floor 
ventilation and lighting. 

12. In 1954, the Government 


.of India appointed Shri Natraj, Inspec- 


tor of Factories to assess the situation 
with a view to affording maximum 


space, sanitation, , 
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legislative protection to the workers. 
The Report was as follows. Although 
the number of workers engaged in the 
manufacture of  beedi exceeded one 
lakh, only 17,544 were employed in 
factories. The contract and home work . 
Systems enriched proprietor at the ex- 
pense of the worker and also deprived 
the latter of his bargaining power in 
regard to conditions of labour. The 
poverty as well as illiteracy. of the 
Workers was taken advantage of by 
the employers. There were long hours 
of work with low wages, deplorable 
working conditions and unrestricted 
employment of women and children. 


13. The entire beedi industry 
was unorganised and scattered over 
the entire State, employing a large 
force of women. It called for radical 
reforms in the organisation. There was 
reluctance of the manufacturer to pro- 
vide certain amenities to the workers 
such as rest sheds, canteens, creches, 
ambulance room, etc. Under the in- 
direct employment system conditions 
obtaining in the industry were still 
worse. The middlemen contractors 
did not observe any higher standards 
in the premises than in those under 
‘the manufacturers. The Payment of 
Wages Act applied to factories, but it 
was difficult to detect violations of the 
Act because the prescribed registers 
were not maintained. The Madras 
Maternity Benefit Act which. applied 
to factories was rendered practically 
ineffective as far as petty industry was 
concerned beoause there was no record 
to prove that women were employed. 
The Report stated that the employers 
succeeded in organised  circumvention 
ofall existing legislation by resorting 
to splitting up of their factories into 
smaller units run by contractórs who 
had no -knowledge in respect of social 
laws. : 


14. The conditions in working 


places were bad. The Report suggested 


licensing of premises to fix responsibi- 
lity of the employer for maintenance 
of minimum standards of ventilation, 
lighting and sanitation in.working pla- 
ces. 

15. The employment of women 
and children, wages and wage  struc- 
ture in the industry were all consider- 
ed by the Committee. The Committee 
recommended solution of unhealthy 
working conditions under miserable 
environments, long working hours with 
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its attendant evils, unregulated em- 
ployment, of women and children and 
deduetion from wages. The contract of 
home work system of employment was 
found to be designed solely for the 
promotion of trade but not the indus- 
try of which the labour forms the 
integral part. It was, therefore, expect- 
ed that the beedi industry should carry 
the labour along with it as it develop- 
. ed and was organised in such manmer 
that it discharged its social and moral 
responsibilities towards the workers. 
16. It is in this background 
that the Act came into existence. In 
State of Madras v. Rajagopalan, (1955) 
2 SCR 541 = (AIR 1955 SC 817) this 
Court held that the previous. material 
in the shape of Reports of Commis- 
sions to review the working of the 
industry was admissible in evidence 
about the prevailing system and con 
ditions of industry. 
1T. The Beedi and Cigar Wor-. 
kers (Conditions of Employment) Act, 
1966 is an Act to provide for the wel-: 
fare of the workers in beedi and cigar 
establishments and to regulate the 
conditions of their work and for mat- 
ters connected therewith. The special 


feature of the industry was the manu- . 


facture of beedis through contractors 
and by distributing work in the pri- 
vate dwelling house, where the wor- 
kers took raw materials given by the 
employers of contractors. The rela- 
tionship between employers and em- 
ployees was not well defined. The ap- 
plication of the Factories Act met with 
difficulties. The labour in the indus- 
try was unorganised and was not able 
to look after its own interests. The 
industry was highly mobile. The at- 
tempt of some of the States to legis- 
late in this behalf was not successful. 
The necessity for central legislation 
was felt. A bill was mooted to provide 
for the regulation of the contract sys- 
tem of work, licensing of beedi and 
cigar industrial premises and matters 
like health, hours of work, spread 
over, rest periods, over time, annual 
leave with pay, distribution of raw 
materials etc. The anxiety was ex- 
pressed by several Committees to in- 
troduce some regulation in the em- 
ployer-employee relationship and to 
obtain certain benefits to the employees 
which were denied to them. 


18. The so-called contractor or 
the employer as styled -by the em- 
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ployees has been a matter of some 
concern to the employees as well as 
to the State. There were certain good 
and bad points about the &ystems that 


- were prevalent in the manufacture of 


beedi The contractor was very often 
a man of straw. He was said to be the 
creation of the principal employer who 
put him forward on many occasions 
as a screen to avoid his own responsi- 
bility towards-the employees. Another 
broad grievance was that there was 
double checking and rejection of 
beedis or double chhat, out of which 
the second chhat at thé principal em- 
ployer’s place was invariably in the 
absence of the employee. This chhat 


- was alleged to be most irrational and 


depending upon the whim of the em- 
ployer. As far as. the house work sys- 
tem was concerned there was an ad- 
vantage to the employee with some 
kind of disadvantage to the employer. 
Persons who could spare time in their 
houses but could not move out for the 
purpose of employment got ready em- 
ployment and could supplement their 
income from agriculture or other so- 
urces. They were in a position to work 
as and when leisure was available and 
like a factory employee there was no 
rigour of attending the factory or 
work at stated time and for stated 
number of hours. It appeared that 
pilfering was a vice of this industry. 
By pilfering tobacco which is the most 
valuable ingredient, the employees 
were able to earn some income by 
oe rolling it into beedis and selling 
em. 


19. The relationship between 
the proprietor, middlemen and out- 
workers came up for consideration in 
this Court in Chintaman Rao v. State 
of Madhya Pradesh (1958) SCR 1340 
= (AIR 1958 SC 388 = 1958 Cri LJ 
803 (2). The proprietor of a beedi fac- 
tory was prosecuted under the  Fac- 
tories Act for non-compliance with the 
provisions of that Act. The proprietor 
pleaded that the workers were not 
under his employment. The contention 
was that the sattedars who were found 
in the factory were independent con- 
tractors and not workers. The manage- 
ment issued tobacco and sometimes 
beedi leaves to sattedars who manu- 
factured beedis in their own factories 
or by an arrangement with a third 


party. The  sattedars collected the 
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beedis thus made and supplied to the 
factories for a consideration. It was 
held that the sattedars were indepen- 
dent contractors and not the agents. 
The enforcement of factory and labour 
legislation could be rendered impos- 
sible by adopting the simple device of 
disintegrating what normally will be 
.a factory. The legislature wanted to 
regulate the contract system. The 
legislation did not want to stop the 
contract system. The provisions in the 
Act recognised the contractor as a 
part and parcel of the beedi industry. 
The contractor is referred to where 
the terms ‘contract labour’ or ‘princi- 
pal employer’ or ‘employer’ have been 
defined. Several functions which the 
employer has to perform are also per- 
formed by the contractor. He delivers 
tobacco and leaves to the home worker 
and collects the rolled beedis after ap- 
plication of chhat. He makes payment 
to them. Therefore, the contractor has 
been retained as an integral part 
though the attempt is to eliminate the 
vices which crept into the industry. 


20. The Madras High Court in 
M/s. K. Abdul Azeez Sahib and Sons. 
Four Horse Beedi Manufacturers, Vel- 
lore v. Union of India, (1973) 2 Mad 
LJ 126 held the definitions of em- 
ployer and principal employer in Sec- 
tion 2 (g) (a) and 2 (m) of the Act to 
be valid but held that Sec- 
tions 26 and 27 of the Act are wholly 
unenforceable against the trade mark 
holders whether with reference to 
home workers or with reference to 
employees working in any. industrial 
premises. The Madras High Court held 
that since a worker in a beedi indus- 
try is not required to work regularly 
for any prescribed period of hours in 
a day. or even day after day for any 
later specified period, from the very 
nature of the case, the provisions in 
the Maternity Benefit Act, 1961 are 
unworkable with regard to such home 
workers, and, therefore, they will have 
no application to them. The Madras 
High Court held that Section 7 (1) (c), 
7 (2), 26, 27, 31, and 37 (3) in so far 
as they relate to home workers are ul- 
tra vires and illegal and unenforceable 
against trade mark holders in beedis 
and contractors in the manufacture of 
beedis. The Madras High Court held 
that Sections 7 (1) (c), 7 (2), 26 and 27 
are ultra vires and illegal and unen- 
forceable against the petitioners who 
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are manufacturers of cigar or cigar 


rollers. 


21. The Bombay High Court in 
M/s. Chhotabhai Purshottam Patel v. 
State of Maharashtra, (1972) 1 Lab LJ 
130 = (AIR 1971 Bom 244) held that 
the provisions of Sections 2(g)(a) and 
2(m) of the Act are invalid to be in 
excess of the requirements of the 
Situation because if the principal em- 
ployer is fased withthe proposition of 
bearing all the civil and criminal res- 


ponsibilities of omission and’ com- 
mission of contractors under him 
the inevitable result will be that 


the manufacturer will give up the 
Gharkata system and may think 
of some other system less onerous 
under the Act. The Bombay High 
Court also said that the words “in re- 
lation to other labour" contained in 
Section 2 (g) (b) are to be deleted. The 
Bombay High Court further held that 
the provisions of Sections 26 and 27 


of the Act will not apply to home 
workers at all. 
22. The Mysore High Court 


in P. Syed Saheb & Sons v. State of 
Mysore, (1972) 1 Mys. LJ 450 held 
that Sections 3 and 4 of the Act are 
constitutional and not  violative of 
Articles 14 and 19 (1) (g) of the Con- 
stitution. Section 3 of the Act prohi- 
bits establishment of an industrial pre- 
mises without obtaining a licence gran- 
ted under the Act. Section 4 of the Act 
provides for the procedure for the 
issue, renewal and cancellation of a 
licence. The Mysore High Court fur- 
ther held that Sections 26 and 27 of 
the Act are not unreasonable restric- 
tions and it is possible to find out 
whether a home worker has qualified 
himself for annual leave amd it is pos- 
sible to make up for the lost wages. 
The Mysore High Court also held that 
Section 31 of the Act is valid and Rule 
29 does not impose unreasonable rest- 
riction by compelling the employer to 
aecept beedis when they are sub-stan- 
dard and the sub-standard beedis and 
cigars exceed 5 per cent. If the em- 
ployer finds that the  sub-standard 
beedis and cigars are above 5 per cent 
then he has to refer the matter to the 
Inspector. 


23. The Kerala High Court in 
C. Chandrasekharan v. Union of India, 
(1972) 1 Lab LJ 340 = (1973 Lab IC 
558 Ker) held that the provisions of 
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Sections 2 (g) (a), 2 (m) 3, 4, 21, 26 and 
27 of the Act impose unreasonable 
restrictions on business or trade and 
are violative of Article 19 (1) (g) of the 
Constitution. The Kerala High | Court 
held that the words "in relation to 
other labour" occurring in S. 2 (g) (b) 
have also to be deleted. The Kerala 
High Court held Sections 3 and 4 to 
be valid. The Kerala High Court held 
that Sections 26 and 27 will not ap- 
ply to home workers. The Kerala High 
Court struck down rule 29 of the 
Kerala Rules on the ground that the 
imposition of 5 per cent on the maxi- 
mum amount of rejection is an arbi- 
trary percentage. Kerala Rule 29 sta- 
ted that no employer shall ordinarily 
reject more than 2-5 per cent. The 
provision states that there can be re- 
jection up to 5 per cent for reasons 
recorded in writing. ed Lira 2 
5 per cent limit in the  provis 

Ae by the Kerala High Court 


to be unreasonable inasmuch as the ' 


uality of beedis would go down if the 
Tke are assured that more than 5 
per cent will not be rejected. 


24. The Andhra Pradesh High 
Court in Civil Appeals No. 1972 and 
1988 of 1971 (Andh Pra), held that Sec- 
tions 3 and 4 of the Act offend Arti- 
cles 14 and 19 (1) (g) of the Constitu- 
tion and are, therefore, void. The 
Andhra Pradesh High Court came to 
the conclusion that the provisions con- 
tained in Sections 3 to 27 of the Act do 
not apply to home workers. The High 
Court held that the Act is applicable 
to an independent contractor where he 
is employing labour for and on „his 
own behalf. There he is the principal 
emvloyer. No artificial relationship of 
master and servant arises as a result 
of the operation of the definitions m 
Sections 2 (g) (a) (b) and 2 (m) of the 
Act. The Gujarat High Ciurt, in Civil 
Appeal No. 585 of 1971 (Guj), upheld 
the provisions of the Act to be con- 
stitutional. 


25. The first contention on be- 
half of the petitioners and the appel- 
lants is that the Act of 1966 is invalid 
on the ground of lack of legislative 
competence. The High Courts of 
Madras, Kerala, Gujarat, Mysore and 
Andhra Pradesh have rightly held the 
Act to have constitutional competence. 
Counsel on behalf of the petitioners 
contended that entry 24 in list II is 
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the only legislative Entry for the piece 
of Legislation. Entry 24 speaks of in- 
dustries subject to the provisions of 
Entries 7 and 52 of List I. Entry.7 in 
List I speaks of Industries declared by 
Parliament by law to be necessary for 
the purpose of defence or for the pro- 
secution of war. Entry 52 in List I 
speaks of Industries the control of 
which by the Union is declared by 
Parliament by law to be expedient in 
the publie interest. The legislation in 
the present case does not fall within 
Entry 24 in List II or Entries 7 and 
52 in List I. Entry 24 in List HI speaks 
of Labour including conditions of work, 
provident funds, employers’ liability, 
workmen's compensation,  invalidity 
and old age pensions and maternity 
benefits. The Act is for welfare of 
labour. It is not an Act for industries. 
The true nature and character of tne 
legislation shows that it is for enforc- 
ing better conditions of labour amongst 
those who are engaged in the manufac- 
ture of beedis and cigars. . 


26. The scheme of the Act re- 
lates to provisions regarding health and 
welfare, conditions of employment, 
leave with wages, extension of bene- 
fits by applying other Acts to Labour. 
To illustrate, Section 28 of the Act ex- 
tends benefits of the Payment of Wa- 
Ees Act to industrial premises, Sec- 
tion 31 of the Act provides for security 
of service, Section 37 of the Act ex- 
tends the benefit of Industrial Stand- 
ing Orders Act, 1946. Again, Sec. 37 
(3) of the Act makes provisions of the 
Maternity Benefit Act applicable to 
every establishment. Section 38 (1) of 
the Act applies the safety provisions 
contained in Chapter IV of the Facto- 
ries Act to industrial premises. Sec- 
tion 39 (1) of the Act makes the Indus- 
trial Disputes Act, 1947 applicable to 
matters arising in respect of every 
industrial premises. Section 39 (2) of 
the Act provides that disputes be- 
tween an employee and an  emiployer 
in relation to issue of raw materials, 
rejection of beedis and cigers, payment 
of wages for the beedis and cigars re- 
jected by the employer, shall be settl- 
ed by such authority as the State Gov- 
ernment may specify. An . Appeal 1s 
provided to the appellate authority 
whose decision is final. Section 39 (1) 
of the Act applies to industrial premi- 
ses. Section 38 (2) of the Act applies 
to every establishment. 
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- 27, The Act speaks of licensing 
of industrial premises. The benefits 
under the Act are extended to both 
industrial premises and establishments. 


‘Establishments mean also places where . 


home workers work. 

28. . .The pith and substance of 
this Act'is regulation of conditions of 
employment in the beedi and cigar in- 
dustry. The Act deals with particular 


subject matter as regards the establish- , 


ments and industrial: premises. These 
matters are regulation of conditions of. 
employment in the industry and - 
_findustrial relations between the em- 
ployer and the employee. Entries 22 to 
24inList III are wide enough to cover 
this piece of labour welfare measure. 
Entry 22/ deals with labour welfare. 
Entry 23 deals with social security, em- 
ployment and unemployment. Entry 24 
deals with welfare of labour including 
conditions of work provident funds, 
employer's liability, ; 
. pensation, invalidity and old’ age pen- 
sions and maternity benefits. The Act 
is valid-and falls within Entries 22, 23, 
and 24 of List’ Mi. l Roe 
29.: Sections 3 and 4‘of the Act 
were challenged as violative of Arti- 
cle 19 (1) (g) and Article 14 on account 
of procedural unreasonableness .and 
conferment of unfettered powers on 
the licensing authority without the 
requisite safeguards. These two sec- 
tions require licence in respect of in- 


dustrial, premises. The provisions are . 


applicable both to trade mark holders 
as well.as contractors. There is no dif- 
ficulty -with regard to manufacturers 


to obtain licence in respect of indus- ` 


trial premises. If contractors are em- 
ployers of labour for and on their own 
behalf, the contractors will . have to 
obtain licences for manufacture of 

' beedis in industrial premises.. The rele- 
vant authorities have to refer to cer- 
tain matters in the grant or refusal of 
a licence. These matters as set out in 

. Section 4 of the Act are (a) suitability 
of the place or premises which is pro- 
posed to be used for the manufacture 
of beedi or cigar or both (b) the pre- 
vious experience of the applieant, (c) 
the financial resources of the applicant 
including his financia] capacity to meet 
the demands arising out of the provi- 
sions of the laws for the time being in 
force relating to the welfare of labour 
(d) whether the application is made 
bona fide on behalf of the applicant 
2 I " 


workmen’s com-., 
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himself or any other person and (e) 
welfare of the labour for the locality 
in the interest of the public generally 
and such other matters as may be pres- 
cribed. The licensing authority is re- 
quired to communicate his reason in 
writing when he refuses to grant a 
licence. Section.5 af the Act provides 
an appeal to the appellate authority 
against such order. The power to grant . 
or. refuse a licence is sufficiently con- 
trolled-by necessary guidance. There 
are safeguards preventing the abuse of 
power. The right to appeal is a great 
safeguard. The "various matters indi- 
cated in Section 4 in regard to th 

grant of licence indicate not only the 
various features which are to be con- 
sidered but also rule out any arbitrary| 
act. There is machinery as well as . 


‘procedure for determining the grant o: 


refusal of a licence. The application 
for grant of a licence is to be determin-| ' 
ed on objective considerations as laid! - 
down in the section. There is- neither] - 
unfairness nor  unreasonableness in 
Sections 3 and 4 of the Act. ; 


. 30. ^ The validity of the Act was. 
challenged on the principal ground 
that the Act imposed unreasonable 
restrictions on the manufacturers in 
their right to carry on trade and 


business in the manufacture of beedis : 


and cigars. The unresonable restric- 
tion was said to be the imposition of 
vicarious liability on the  manufactu- 
rers for acts and omissions in case of 
independent contracters through whom 


they get beedis and cigars and over ^ 


whose employees they do not have any 
control and with whom they do not | 
come in contact. ` The provisions of 

Sections 2 (g) (a) and 2 (m) read with 
Sections 2 (e) and (f) of the Act are 


said to create a totally artificial and .- 


fictional definition of employer and 
thereby to cast vicarious liabilities 
upon a manufacturer of and trader. in 
beedis in respect of divers matters 
which entail civil and* criminal liabi- 
lities. Liabilities are imposed on manu- 
facturer or trader in-beedis in respect 
of home workers whom it is said, they 
cannot control. The home workers are 


` in thousands. It is impossible for manu- 


facturer to have any idea of the iden- 
tity of the persons rolling beedis or the 
premises where they work. Rüw mate- 
rials are delivered to workers to do 
the work of rolling the beedis himself 
and not having done by any other per- 
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son. It is, therefore, said, there is no 
rational basis for imposing vicarious 
liability. Though liabilities and obli- 
gations are great in relation tò con- 
tract labour there is said to be no 
corresponding creation of rights which 
normally exist in employer in respect 
' of his employees. The cumulative ef- 
fect and impact of the various provi- 
sions of the Act imposing liability on 
the manufacturer is said to render it 
impossible for the manufacturer. or 
trader to carry on his business. From 
a commercial point of view, the res- 
trictions are said to be drastic and un- 
reasonable. 


31. The Act defines in Sec. 2 (e) 
contract labour meaning any per- 
son engaged or employed.in any pre- 
mises by or through a contractor with 
or without the knowledge of the em- 
ployer in any manufacturing process. 
Section 2 (f) of the Act defines em- 
ployee to mean a person employed 
directly or through any agency whe- 
ther for wages or not im any establish- 
ment to do any work skilled and un- 
skilled and includes (i) any labourer 
who is given raw materials by an em- 
ployer ora contractor for being made 
into beediand cigar or both at home 
(hereinafter referred to in this Act as 
‘home worker) and (ii) any person not 
employed by an employer or a contrac- 
tor but working with the permission of, 
or under agreement with, the employer 
or contractor. Section 2 (g) of the Act 
defines “employer” to mean (a) in re- 
lation to contract labour the principal 
employer, and (b) in relation to other 
labour, the person who has the ulti- 
mate control over the affairs of any 


establishment or who has, by reason 
supplying . 


of his advancing money, 
goods or otherwise, a substantial in- 
terest in the control of the affairs of 
any establishment, and includes any 
other person to whom the affairs of 
the establishment are entrusted, whe- 
ther such other person is called the 
managing agent, manager, superinten- 
dent or by any other name. Sec. 2 (m) 
of the Act defines ‘principal em- 
ployer’ to mean a person for whom or 
on whose behalf any contract labour 
is engaged or employed in -an esta- 
blishment. Section 2 (h) of the Act de- 
fines ‘establishment’ to mean any place 
or premises including the 

thereof in which or in any part of 
which any manufacturing process. con- 
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nected with the making of beedi .or ` 
cigar or both is being, or is ordinarily, 

carried on and includes an industrial 
premises. Section 2 (i) of the Act de- 
fines ‘industrial premises’ to. mean any 

place or premises in which any indus- ` 
try or manufacturing process connect- 
ed with the making of beedi or cigar 
or both is being or is ordinarily, carri- 
ed on with or without the aid of power. 


` 32. These definitions indicate 
these featüres. First, there are workers 
in industrial pre/aises and workers in 
an establishment; Second, the Act re- 
cognises home workers. Third, the Act 
recognises contract labour by or 
through contractor. Fourth, any per- 
son who is given raw materials by an 
employer or a contractor is an em- 
ployee. Again, any person though not 
employed by an employer or a con- 
tractor but working with the permis- 
sion or under agreement with the em- 
ployer or a contractor is an. employee. 
Fifth, in relation to contract labour 
the principal employer is a person for 
whom and on whose behalf labour is 
engaged or employed in an establish- 
ment. Sixth, the employer in. relation 
to other labour is a person who has 
ultimate control over the affairs of any - 
establishment or who has by reason of 
advancing money, supplying goods or 
otherwise a substantial interest in the 
affairs of any establishment. 


33. The two classes of emplo- 
yers are broadly defined as the em- 


"ployer and the principal employer. The 


first kind is the manufacturer who 
directly employs labour. Such a manu- 
facturer becomes an employer within 
the meaning of Section 2 (g) (b) of the 
Act by engaging labour. The second 
class of employer is the principal em- 
ployer who through a contractor as 
defined in Section 2 (e) of the Act en- 
gages labour which is known as con- 
tract labour. This labour is engaged by 
or on behalf of the manufacturer who 
becomes the principai employer. The 
third category of employer is a con- 
tractor who engages labour for execut- 
ing work for and on his ..wn behalf. 
Such a contractor may undertake 
work from a manufacturer or a trade 
mark holder but he hecomes the 
principai employer in relation to con- 
tract labour on the ground that the 
labour is engaged for and on his own 
behalf. The fourth class of employer is 
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` where a contractor becomes what is 


known as sub-contractor, of a con- 
tractor. .À contractor in such a case 
: would ask the sub-contractor - to en- 
gage labour for and on behalf of the 
contractor. In such a case the contrac- 
tor would be the principal employer 
because the sub-contractor is engaging 
contract labour for and on behalf of 
the contractor who is the principal em- 
ployer. The fifth class of employer is 
where a person by reason of advanc- 
ing money or supplying goods or 
otherwise having a substantial in- 
terest in the control of any es- 
tablishment becomes the employer of 
labour. To illustrate, a mortgagee in 
possession of an industrial premises, a 
hypothecatee of goods manufactured 
in industrial premises or in any esta- 
blishment, a financier in relation to a 
manufacturer ora contractor or a sub- 
contractor may become employer by 
reason of such consideration mention- 
ed in the Act. . 


34. In cases where the mdnu- 
facturer or trade mark holder himself 
employs labour there is direct rela- 
tionship’ of master and servant and 


therefore liability is attracted by re-.. 


ason of that relationship. There cannot 
be any question of  unreasonableness 
in such & case. In the second category 
the manufecturer or trade mark hol- 
der engages contract labour through a 
contractor and he becomes the princi- 
pal employer. Though such labour may 
be eng 
without the knowledge of the manu- 
facturer or trade mark holder, this 
contract labour is engaged for the 
principal employer who. happens to be 
the trade mark holder or the manu- 


facturer. The liability arises by re-. 


ason of contract labour engaged for or 
‘on behalf of the principal employer. In 
the third category, the contractor be- 
comes the principal employer because 
the contractor engages labour for or on 
his own behalf. Where the contractor 
engages labour for the manufacturer it 
is not unreasonable restriction to im- 
pose liability on the manufacturer for 
the labóur engaged by the manufac- 
turer through the contractor. It is im- 
portant to notice that the Act fastens 
liability on the person who himself 
engages labour or the person for 
whom and on whose behalf labour is 
engaged or where a person has ulti- 
mate control over the affairs of the 
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aged by a contractor with or. 
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establishment by reason of advance- 
ment of money or of substantial in- 
terest in the control of the affairs of 
the establishment. 

35. Therefore, the manufac- 
turers or trade roark holders have 
Hability in respect of workers who are . 
directly employed by them or who are 
employed by them through  contrac- 


- tors. Workers at the industrial premi- 


ses do not present any problem. The 
manufacturer or trade mark holder 
will observe all the provisions of the 
Act by reason of employing such 
labour in the industrial] premises. When 
the manufacturer engages labour 
through the contractor the labour is 
engaged on behalf of the manufacturer, 
&nd the latter has therefore liability 
to such contract labour. It is only when 
the contractor engages labour for or 
on his own behalf and supplies the 
finished product to the manufacturer 
that he will be the principal employer 
in relation to such labour and the 
manufacturer will not be responsible 
for implementing the provisioris of the 
Act with regard to such labour em- 
ployed by the contractor. If the right 
of rejéction rests with the manufac- 
turer or trade mark holder, in such a 
ease the contractor who will’ prepare 
beedis through the contract labour will 
find it difficult to establish that he is 
the independent contractor. If it is a 
genuine sale transaction by the con- 
tractor to the manufacturer or trade 
mark holder it will point in the direc- 
tion of an independent contractor. 


36. This Court in Dewan Mo- 
hidden Sahib v. United Bidi Workers’ 


‘Union Salem (1964) 7 SCR 646 = (AFR 
.1966 SC 370) said that the so-called 


independent contractor in that ease 
was supplied with tobacco and leaves 
and was paid certain amounts for 
the wages of the workers employed 
and for his own trouble. The so-called 
independent contractor was merely an 
employee or an an agent of the appel- 


. lant in that case. The so-called inde- 


pendent contractor had no indepen- 
dence at all. The proprietor could at 
his own choice supply raw material or 
refuse to do so. The contractor had 
no right to.insist on supply ef raw 
materials to him. The work was: dis- 
tributed between a number of so-call- 
ed independent contractors, who were 
told to employ not more than 9 per- 
sons-at one place to avoid regulations 
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under the Factories Act. This court 
held that the relationship of master 
and servant between the appellant 
and the employees employed by the 
independent contractor was. establish- 
ed in that case. If it is found that 
manufacturers or trade mark holders 
are not responsible on the ground that 
the persons with whom they are deal- 
ing are really independent contractors 
then such indeperident contractors will 
have to be considered as principal em- 
ployers within the meaning of the Act. 


37. The contention 
of the petitioners and the appellants 
that in common law a person cannot 
be made responsible for actions of an 
independent contractor and that he 
should not be penalised for the contra- 
vention of any law by an independent 
contractor is to be examined in view of 
the language employed in defining the 
expressions contract labour, contract, 
establishment, employer and prin- 
cipal employer. It was particularly 
said that when home workers were 
given tobacco and leaves directly by 
the manufacturers the home workers 
would not be under their control and 
the manufacturers should not be made 
responsible for providing any amenities 


or leave facilities for those home 
workers. 
38. This Court in Silver Jubi- 


lee Tailoring House v. Chief Inspector 
of Shops and Establishments (Civil) 
Appeal No. 1706 of 1969 decided on 
25-9-1973 = (reported in AIR 1974 
SC 73) discussed the question as 
to whether employer employee re- 
lationship existed between the tailor- 
ing house and the workers in 
that case. The definition of a per- 
son employed in that case was a 
person wholly or principally employed 
therein in connection with the  busi- 
ness of the shop. The workers were 
paid on piece rate basis. They attended 
the shop if there was work. The rate 
of wages paid to the workers was not 
uniform. The rate depended upon the 
skill of the worker and the nature of 
the work. The workers were given 
cloth for stitching. They were told how 

. the stitching was to be done. If they 
: did not stitch it according to the in- 

. structions, the employer rejected the 
work. The worker was asked to re- 
stitch. If the work was not done ac- 
cording to the instruction no further 
work was given to a worker. A wor- 
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ker did not have to make an applica- 
tion for leave if he did not come to 
the shop on a day. If there was no 
work, the employee was free to leave 
the shop. All the workers worked in 
the shop. Some workers could take 
cloth for stitching to their homes. 


39. Mathew J. speaking for the 
Court referred to the decisions of this 
Court and English and American deci- 
Sions and came to these conclusions. 
First, in recent years the control test 
as traditionally formulated has not 
been treated as an exclusive test. Con- 
trol is an important factor. Second, the 
organisation test, viz, that the  wor- 


kers attend the shop and work there: 


is a relevant factor. If the employer 
provides the equipment this is some 
indication that the contract is a con- 
tract of service. If the other party 
provides the equipment this is some 
evidence that he is an independent con- 
tractor. No sensible ihference can be 
drawn from the factor of equipment 
where it is customary for servants to. 
provide for their own equipment. 
Little weight can today be put upon 
the provüsions of tools of minor qha- 
racter as opposed to plant and equip- 
ment on a large scale. Third, if the 
employer has a right to reject the end 
product if it does not conform to the 
instructions of the employer and direct 
the worker to re-stitch it, the element 
of control and supervision as formu- 
lated in the decisions of this Court is 
also present. Fourth, a person can be 


a servant of more than one employer. A ` 


servant need not be under the exclu- 
sive control of one master. He can be 
employed under more than one em- 
ployer. Fifth, that the workers are not 
obliged to work for the whole day in 
the shop is not very material. In the 
ultimate analysis it would depend on 
the facts and circumstances of each 
case in determining the relationship 
of master and servant. . 


40. The present legislation is 
intended to achieve welfare benefits 
and amenities for the labour. That is 
why the manufacturer or trade mark 
holder becomes the principal employer 





though he engages contract labour 
through the contractor. He cannot 
escape liability imposed on him by 


the statute by stating that he has en- 
gaged the labour through a contractor 
to do the work and therefore he is not 
responsible for the labour. The con- 
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tractor. in such a case employs the 
jlabour.only for and.on behalf of the 
principal employer. The contractor be- 
ing an agent of the principal employer 
for manufacturing beedis is amenable 
to the control of principal 
That is why the statute says that even 
if the contractor engages labour with- 
out the knowledge of the employer the 
principal employer is answerable. for 
such labour because the lebour is en- 
gaged fororonhis behalf. The Act and 
the Rules thereunder prescribe main- 
tenance.of log books and registers. 
Where the manufacturer or the trade 
mark holder engages labour directly, 
the man r maintains 
and log books. Where the manufacturer 
engages contract labour through a 
contractor the manufacturer will re- 
quire the contractor to maintain such 
log books of the contract labour and 
through such books and registers will 
keep control over not only the contrac- 
tors but also the labour. 


i 41. The principal employer is 
the real master of the business. He has 
real control of the business. He is held 
' liable because he exercises supervision 
and control over the labour employed 
for and on his behalf by contractor. 
' The benefits of the welfare measure 
reach the workmen only by direct res- 





ponsibility of the principal employer. . 


The basis of the welfare measure is in 
the interest of the workers with regard 
to their health, safety and wages jin- 
cluding benefits of leave and family 
life. THe Bombay High Court and the 
Kerala High Court struck down the 
- provisions contained in Sections 2 (g) 
(a) and 2 (m) of the Act in regard to 
the principal employer being liable for 
. contract labour as an unreasonable re- 
striction on the manufacturer's right to 
carry on business. This view proceeds 
on the basis that the principal employer 
is liable for acts of the independent 
contractor. The Act does not define 


an independent contractor, nor men-. 


tion the independent contractor. The 
Act speaks of the principal employer 
' in relation to contract labour and 
employer in relation to other labour. 
When a contractor engages labour 
. for or on behalf of another person 
that other person becomes the princi- 
pal émployer.. The Attorney General 
rightly said that if it were established 
on the facts of any particular case that 


a person engaged labour for himself 


employer. ` 


registers. 


' does 
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he would be the principal employer of 
contract labour. In such an instance 
there is no question of agency on be- 

half of another person. > : 


42. ‘In cases where an indus- 
trial manufacturer finds it conve- 
nient to give work on contract rather 
than do it by employing his own men 
he cannot have the advantages of em- 
ploying the labour without correspond~ 
ing obligations. If the contractors 
could be made responsible _for the 
working conditions of labour or their 


"wages or their leave or their. other 


benefits then no question would arise, 
It is not uncommon for labourers to’ 
work for a contractor on terms which 
are designed. to satisfy the law . 
that they are not servants but in- 
dependent contractors. 


. 43. In the present case,- it is 
not material to find out as to who can 
be called an independent contractor. 
It can be said that independent con- 
tractors are those who employ labour 
for and on behalf of themselves in so far 
as the present Act is concerned. The 
only scope for inquiry is ` whether. a 
persón has employed labour for and 
on his own behalf. If the answer be in 
the affirmative then such a -contractor 
would be a principal employer within 
the meaning of S. 2 (g) (a). 


44. It appears that the princi- 
pal employer or the employer, as the 
case may be, is liable on the ground 
that the labour is emploved for or on 
behalf of the principal employer or the 
employer. In relation to contract 
labour the principal employer is the 
person for whom or on whose behalf . 
any contract labour is engaged in any 
establishment. An employer in  rela- 
tion-to other labour is the person who 
has the ultimate control over the 
affairs of any establishment or. has a 
substantial interest in the control of 
the affairs of any . establishment as 
defined- in Section 2 (g) (b) of the Act. 
There is no vicarious liability in the 
case of the principa] employer or in 
the case of employer. The Act 
not define an independent 
contractor. The Act does not pre- . 
vent an independent contractor from 
being the principal employer in - 
relation to contract labour. It will be ` 
a question of fact in each case às to 
who is the person for whom or on 


‘whose behalf contract labour is engag- 
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ed. 
ferred to as an independent contractor 
employs labour for himself the liabi- 
lity will attach to him as the principal 
employer and not to the manufacturer 
or trade mark holder. There is no 
restriction on the right of the manu- 
facturer or the trade mark holder to 
carry on business. They are liable 
under the Act for contract labour em- 
ployed for or on behalf.of them. 


45. For the foregoing reasons: 
the provisions of the Act in particular 
contained in Sections 2 (g) (a), 2 (g) (b) 
and 2 (m) are constitutionally valid 
and do not impose any unreasonable 
restriction on the manufacturer: or 
trade mark holder. 


46. On behalf of the petitioners 
and the Appellants, it is said that Sec- 
tion 26 of the Act gives substantive 
rights with regard to leave and Sec- 
tión 27 of the Act is the procedural 
part in computing wages. The conten- 
tion advanced was that Section 26 of 
the Act speaks of employees in an 
establishment and, therefore, these 
sections do not apply to home workers. 
The contentions are that Sections 26 
and 27 of the Act cast an unreason- 
able burden and -impose obligations 
which are not practically capable of 
fulfilment and are thus violative of 
Article 19 (1) (f) and (g) of the Con- 
stitution. In any event Sections 26 and 
27 of the Act are said to be unenfor- 
ceable in regard to home workers and 
are, therefore, violative of Article 19 
. (1) (f) and (g) so far as the same are 
applicable to home workers. These two 
sections deal with leave and wages 
during leave period. Broadly stated 
Section 26.allows leave at the rate of 
one day for every 20 days of work 
performed by an adult employee du- 
ríng the previous calendar year. In the 
case of a young person leave is at the 
rate of one day for every 15 days of 
work during the previous calendar 
year. There are -provisions as to cal- 
‘culation of leave which are not mate- 
rial in the present case. . - 
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‘AT. Under Section 27 of the Act 
an employee shall be paid at the rate 
equal to the daily average of his full 
time earning for the days on which he 
had worked during the month im- 
mediately preceding his leave exclu- 
sive of any overtime earnings and bonus 
but inclusive of dearness and other al- 


If such a contractor who is 1e- 7 


- given raw materials by an 


of India  .[Prs. 44-50] ^ S. C. 1845 


lowances. There are two/explhanations. 
The first explanation states that the 
expression “total full time  earmning" 
includes cash equivalent to the advan- 
tage accruing through the concessional 
sale to employees of  foodgrains and 
other articles, ` as the employee is for 
the time being entitled to, but does 
not include bonus. The second expla- 
nation states that for the punpose of 
determining the wages payable to a 
home worker during leave period or 
for the purpose of payment of mater- 
nity benefit to a woman home worker 
"day" shall mean any period during 
which such home worker was emplov- 
ed, during a period of twenty four 
hours commencing at midnight, for 
making beedi or cigar or both. 


48. The word "establishment" 
is defined in Section 2 (h) of the Act 
to mean any place or vremises includ- 
ing the precincts in which or in any 
part of which any manufacturing’ pro- 
cess connected with the making of 
beedis or cigars or both is carried on 
and it includes an industrial premises. 
Section 2 (i) of the Act defines “indus- 
trial premises” to mean any place or 
premises not being a private dwelling 
house where .the industry or manu- 
facturing process of making beedis or 
cigar is carried on. An Employee is de- 
fined in Section 2 (f) of the Act to 
mean any person employed directly or 
through any agency in any establish- 
ment and include any labourer who is 
employer 
or a contractor at home referred to as 
the home worker and any person em- 
ployed by an employer or a contractor 
but working at the premises with, the 
emplover or contractor. Therefore, the 
words ‘employed in an establishment’ 
in Section 26-of the Act are referable 
to home workers as well. The second 
explanation to Section 27 of the Act 
also speaks of determination of wages 
payable to home worker during leave 
period 

49. . Tt wes said that the words 
“total full time earnings” occurring 
Section 27 of the Act were inapplic- 
able’ to home workers for these reasons. 

50. First a home worker with 

e assistance of his family members 
could collect large earnings in a month 


“preceding the month in which he would 


take leave. This was said to be'an un- 
reasonable. restriction on an employe 
inasmuch as a home worker would not 
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work hard. or perhaps at al 
for a considerable period of time and 
would work only in the month preced- 
ing which he would take leave. It is 
not possible for a home worker to in- 
crease his earnings because the  em- 
ployer will have control over raw 
materials supplied to home worker as 
also on the daily turnover. An em- 
ployer is in a position to prevent mal- 
practices or abuse of taking more 
materials to make a higher income. It 
is also reasonable to hold that an em- 
ployer will not allow an employee to 
concentrate on increasing.the income. 


51. It was secondly said that 
Section 27 of the Act did not prescribe 
the minimum number of days an em- 
ployee should work before he was en- 
titled to annual leave wages. Reference 
was made to Section 79 (1) of the Fac- 
tories Act 1948 which provides for 240 
days of work as minimum for entitle- 
ment of annual leave. The provision 
in Section 26 of the Act is that for 
every 20 days one day’s leave is allow- 
ed. If any worker does not work hard 
one will not be entitled to leave as 
contemplated in the Act. The basis. of 
calculating one day's leave for every 
20 days of work is also adopted in the 
case of Government servants. (See 
Central Civil Service Leave Rules, 
1972, Rules 26 and 2 (m)). Instead of 
being unreasonable it can be said to 
be an impetus to a servent to put in 
the maximum of work in order to ob- 
tain the maximum amount of leave. 
The entitlement to leave under Sec- 
tion 27 of the Act is based on the 
Inumber of days of actual work. It is, 
therefore, not an unreasonable restric- 
tion on the employer. 


52. 
payment of leave wages at the rete 
equal to the daily average of his total 
full time earnings in the case of home 
workers is unreasonable. Reference i8 
made to Section 22 of the Act which 
speaks of notice of periods of work 
' in industrial premises. Section 22 of 
the Act is not applicable to home wor- 
kers. In the case of home workers it 
is said that they are free to do work 
at any time and for any length of 
time in a day even for.24 hours a day. 
It is, therefore said that it will be 
difficult to caleulate the total full time 
earnings of home workers, 

53. . The words in Section 27 of 
the Act are "total full time earnings”. 


Thirdly it is said that the 
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One meaning of the words, in the case 
of home workers will be daily average 

rs af work done by home worker 
during the last month before leave 
provided such average does not exceed 
the daily period of work as prescribed 
in a notice under Section 22 of the Act. 
Such a construction would give not 
only full meaning to the words “full 


time earnings" but would also place 


home workers and workers in indus- 
trial premises in the same position 
with regard to their leave wages. It 
will not cast unreasonable burden on 
the employer in the form of leave wa- 
ges disproportionate to the amount o 
work dane by the home workers. 


54. Another meaning is that 
the total full time earnings would be 


the actual total earnings as far as the 


workers in industrial premises as well 
as home workers are concerned. With 
regard to the second meaning the 
words “full time” will not have any 
restriction as to hours of work. The 
result may be that a home worker may 
have longer hours of work and larger 
income compared with the worker in 
the industrial premises, but such longer 
hours of work can be controlled by an 
employer both with regard to giving 
raw materials and allowing ` longer 
hours of work, f 


55. As a matter of fact it is 
found that home workers can turn out 
700 to 1000 pieces a day. That is the 
view expressed in the Report of the 
Royal Commission on Labour in India 
1931 as also the Labour Investigation 
Committee Report 1944 and the Re- 
port of the Court of Enquiry appoint- 
ed by the Government of Madras. 
1947. The minimum wages prescribed 
by various states for these home wor- 
kers are between Rs. 2 to 4.30 for roll- 
ing 1000 pieces. Therefore, the Finan- 
cial burden on account of leave wages 
will not be higher to constitute any 
unreasonable restriction. : 


56. The Bombay High Court in 
the present appeals said that the pro- 
visions of Sections 26 and 27 of the 
Act constitute unreasonable restriction 
not only with regard to home workers 
but also with regard to employees in 
industrial establishment. The reason 
given is that if employees in industrial 
premises do not choose to work fòr all 
days for the full hours notified it will 
be equally impossible to determine 
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what his full time earnings will be 
and what his daily average of the full 
time earnings for the days on which 
he worked during the preceding month 
will be. The Mysore High Court in the 
present appeal correctly said that the 
home workers wil get wages for the 
leave period. corresponding to the nu- 
mber of beedis manufactured by him 
for a particular employer. The hours 
of work will in that case be immate- 
rial becauseif he worked for less num- 
ber of hours he would obtain lesser 
payment. There will thus be no diffi- 
culty in computing wages payable for 
the annual leave period. The home 
worker will get leave wages corres- 
ponding to his actual earning just as 
the worker in the industrial premises 
will get leave wages corresponding to 
his full time earnings. 

57, The Andhra Pradesh High 
Court in the present appeal said that 
home workers carry on their rolling 
work at homes which are neither esta- 
blishments nor industrial premises. 
The word "establishment" as defined 
in Section 2 (h) of the Act relates to 
home workers as well It is only 
dustrial premises as defined in  Sec- 
tion 2 (i) of the Act which excludes 
private dwelling houses. 


58. - The home workers are not 
required to work for a specified num- 
ber of hours a day. The fact that Sec- 
tions 17 to 23 of the Act can have no 
application to home workers but only 
to persons employed in industrial pre- 
' mises does not render Sections 26 and 
27. of the Act inamplicable to home 
workers. Thé express language of Sec- 
tions 26 and 27 of the Act is relatable 
to home workers. They work in esta- 
blishments. The daily average of total 
full time earnings for the days work- 
ed during the month immediately 
preceding the leave is applicable to 
home workers. It is because payment 
to home workers is made at piece rate, 
viz., for the number of beedis rolled. 
The Madras High Court said that Sec- 


tions 26 and 27 of the Act have im-. 


posed unreasonable restrictions on 
manufacturers in regard to employees 
in industrial premises. The Madras 
High Court held that for working 11 
days a worker would be entitled to one 
day as annual leave with wages. The Act 
does not say so. The Act provides that 
any fraction of leave for half a day 
or more will be treated as one day's 
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full leave. "Bherefore, if on a calcula 
tion of entire leave at the rate of onp 
day for every .20 days of work, therp 
is any fraction of more than one day's 
leave so calculated or earned it would 
be treated as one day. It is only where 
there is fraction of leave earned that 
for such 11 days work one day’s leave 
isto be given. Itis not same as provid- 
ing one day’s leave for working only 
11 days in all cases. The entitlement 
under the Act to one day’s leave for 
every 20 days shows that the period 
of 20 days is a minimum period pre- 
scribed for earning one day’s leave. 


59. The structure of Sections 26 





-and 27 of the Act is two-fold. First. 


so far as workers employed in indus- 
trial premises are concerned they are 


. entitled to annual leave with wages 


provided they work for at least 20 
days a year. for full hours of work 
specified in the notice. Therefore, Sec- 
tions 26 amd 27 of the Act will not 
apply to workers in industrial pre- 
mises who have not worked for full 
working hours according to the notice 
for 20 days a year. Second, Sections 26 
and 27 of the Act will apply to home 
workers who work at least 20 days a 
year and the .day within the expres- 
sion 20 days will mean any period of 
day because there is no notified hours 
of work. 


69. In view of the fact that the 
two sections are applicable both to 
workers in industrial premises and 
home workers the expression "total 
full time earnings" occurs in Sec. 27 
of the Act. Section 17 deals with work- 
ing hours. Section 22 speaks of notice of 
periods of work. Sections 17 and 22 
refer to industrial premises and are 
therefore not applicable to home wor- 
kers. The total full time earnings for 
workers in industrial premises will 
attract the specified periods of work 
contemplated in Section 22 of the Act. 
With regard to a home worker the 
wages during leave period will be cal- 
culated with reference to the daily 
average of his total full time earnings 
for the days on which he had worked 
during the preceding .month. In the 
case of home workers it will be the 
average of 30 days’ earning. To illus- 
trate, if the worker bas earned dif- 
ferent sums on different days during 
the month the sums will be added for 
the purpose of arriving at an average. 
The compitan: in the case of home 
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workers will be first with reference 
to- the total earning during the month 
and full time earning is the average 
thereof. The second explanation to 
Section 27 of the Act shows that for 
the purpose of determining the wages 
payable to home worker during leave 
period day shall mean any period 
` during which such home worker, was 
employed during any period of 24 
hours. Therefore, so far as the home 
worker is concerned day shall mean 
any period. 


61. The manner in which leave 
wages for workers in industrial pre- 
mises and home workers are to be 
calculated ‘may be illustrated with re- 
ference to the Beedis and Cigar Wor- 
kers . (Conditions of Employment) 
Mysore Rules, 1969. Section 44 (2) of 
the Act provides that the State Gov- 
ernment may make rules inter alia 
for the records and registers they shall 
maintain in establishments in compli- 
ance with the provisions of the Act 
and the rules thereunder. Establish- 
ment means both industrial premises 


and any private house where the home . 


workers carry on their. work. Rule 33 
of the Mysore Rules framed under the 
Act speaks of maintenance of records 
and registers in Form No. XIIL Form 
No. XIII has 8 columns as the muster 
roll of employees in industrial pre- 
inises. Rule 33 (2) of the Mysore Rules 
speaks of records for home workers 
-in Form No, XIV. There are four 
columns showing the date, whether 
work was done, number of  beedis 
manufactured and the wages received. 


At the foot of Form XIV it shows the. 


total number of days worked in the 
month. Therefore, in the case of 
home workers wages are. calculated 
on the basis of these records, namely 
the number of days worked and 
cond the amount of wages. received. 
In the case of home workers hours of 


work are not necessary. In the case of 


employees in industrial premises .co- 
lumns 8 and 9 show inter alia the 
group, relay, shift number and period 


work. With regard to.home workers, 


payment is made at the rate of 1000 
pieces of beedis. Leave with wages in 
the case of home workers is on that 
basis of payment. The log book is a 
form of guarantee and security for 
both the employer and the worker in 
regard to quality of work and relative 
payment. ; i 


se-. 
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62. Reference was made to 
four earlier decisions of this Court for 
the purpose of showing that Sections 26 
and 27 are inapplicable to home wor- 
kers. These decisions are Chintaman 
Rao v. State of Madhya Pradesh 1958 
SCR 1340 = (AIR 1958 SC 388=1958 
Cri LJ 803 (2)); Birdhichand- Sharma v. 
First Civil Judge, Nagpur (1961) 3 


SCR 161 = (AIR 1961 SC 644); Shan- 


kar Balaji. Waje v. State of Maharash- 


-tra, (1962) Suppl. 1 SCR 249 = (AIR 


1962 SC 517) and M/s. Bhikusa Yama- 
sa ‘Kshatriya (P) Ltd. v. Union of 
India, (1964) 1 SCR 860 = (AIR 1963 
SC 1591). These four cases were de- 
cided with reference to the Factories 
Act. Sections 79 and 80 of the Facto- 
ries Act were considered there These 
two sections are in similar language 
to Sections 26 and 27 of the Act. The 
only difference is that unlike Section 
79 of the Factories Act, in Section 26 
of the Act there is no requirement of 
working for 240 days a calendar year 
for entitlement to annual leave and 
further that in Section 26 of the Act 
the words used are. "employee" in 
place of the . word ‘worker’ and the 
word "establishment" in place of the 
word “factory” in the Factories Act. 


63. In Chintaman Rao case 1958 
SCR 1340 = (AIR 1958 SC 388 = 1958 . 
Cri LJ 803 (2)) (supra) this Court 
held that the three ingredients and 
concepts of employment are first there 
must be an employer, second, there 
must be an employee and the  third,. 
there must .be a contract of employ- 
ment. In Chintaman Rao case, (supra) 
certain independent contractors known 
as Sattedars supplied beedis to the 
Manager of a beedi factory. The Sat- 
tedars manufactured the  beedis in 
their ‘own factories or they entrusted 
the work to third parties. The Inspec- 
tor of Factories found in the beedi fac- 
tory certain sattedars who came to 
deliver beedis manufactured by them. 
The owner of the factory was  pro- 
secuted for violation of Sections 62 
and 63 of the Factories Act for failure 
to maintain the register of adult. wor- 
kers. It was held that the  Sattedars 
and their "eoolies" (sic) were not’ wor- 
kers within the definition of Sec.. 2 (1) 
of the Factories Act. The ratio was 
that the Sattedars were not under the 
control of the factory management and 
could manufacture beedis wherever 
they pleased. Further the ‘coolies’ (sic) 


1974 


were not employed by the management . 
through the Sattedars. —__ 

|: 64. In Birdhichand Sharma 
case, (1961) 3 SCR 161 = (AIR 1961 
SC 644) (supra) the appellant employ- 
ed workmen in factory. The workmen: 
were not at liberty to work at their: 
houses, Payment. was made for piece 
rates according to the amount of work 
done. The workmen applied for leave 
for 15 days. The appellant did not 
pay their wages. The appellant con- 
‘tended that the workmen were not 
workmen within the meaning of the 
> Factories Act. It was held that the 
workmen could not be said to be in- 
dependent contractors but were work- 
men within the: meaning of Section 2 
(1) of the Factories Act. A distinction 
was sought to be drawn between. wor- 
men and independent contractors. It 
was held that though the workmen 
could come and go when , they liked, 
they were piece nate workers within 
the meaning of the Factories Act. .If 
the worker.did not reach factory be- 
fore midday he would be given no 
work. He was to work at the factory. 
He could not work elsewhere. He 
would be removed if he was absent for 
8 days. His attendance’ was noted. If 
his work did not come up to the stan- 
dard the pieces prepared would be re- 
jected. The leave provided under Sec- 
tion 79 of the Factories Act was held 
to be. a matter of right when a worker 


had: put in a minimum number of 
working days. l 
65. In Shankar Balaji Waije 


case, (1962) Supp (1) SCR -249 = (AIR 
1962 SC 517) (supra) it was held that 
the labourers who used to roll beedis 
in the factory were not workers within 
the meaning of the Factories Act. 
Birdhichand Shanma case, (1961) 3 
SCR 161 = (AIR 1961 SC 644) (supra) 
was distinguished - on the facts. The 
minority view was that the wor- 
kers in Shankar Balaji Waje case 
(supra) were of the same type as 
Birdhichand Sharma case ` (supra). 
In Shankar Balaji Waje case (supra). 
the majority view was that there was 
contract of service. The worker was 
not bound to attend the factory for 
any fixed hours. He could be absent 
from the work any day he liked and 
for ten days without informing the 
appellant. He had to take permission 
if he was to be absent for.more than 
10 days. The worker was not bound 


‘the appellant. There was no 
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to roll beedis at the factory. He could 
do so at home with the permission of 
actual 
supervision. Beedis not up to the stan- 
dard could be.rejected. Workers were 
paid at fixed rates. 


' 66.. In Bhikusa Yamasa case, 
(1964) 1 SCR 860 = (AIR 1963 SC 
1591) (supra) this Court had to consi- 


.der whether a notification under Sec- 


tion 85 of the Factories Aċt giving the 
beedi rollers  benefits- provided to 
workers in the Factories Act was valid. 
Beedi rollers were refused benefits by 
the owners of beedi manufacturing - 
esteblishments. Therefore, the State 
Government issued notification under 
Section 85 of the Factories Act. Sec- 
tion 85 of the Factories Act provides 
that the State Government may de- 
clare that all.or any of the provisions 
of the Act shall apply to any place 
where a manufacturing process is car- 
ried on notwithstanding that the num- 
ber of persons employed therein is 
less than the number specified in the 
definition of factory or where the per- 
sons working therein are not employ- 
ed by the owner but are working with 
the permission of, or under agreement’ 
with, such owner. The State Govern- 
ment designated cenbain places to be 


"deemed factory and the persons work- 


ing there to be deemed workers. This 
Court said that extension of the bene- 
fits of the Factories Act to premises 
and workérs not falling strictly within 
the purview of the Factories Act is in- 
tended to.serve the same purpose. On 
this reasoning the provisions for the 
benefit of deemed workers were held 
to be reasonable within the meaning 
of Article 19 (1) (g) of the Constitution. 


- 67. These four decisions were 
relied on by counsel for the petitioners 
and the appellants to show that home 
workers would not be entitled to leave 
on the ground that. sections 26 and 27 
of the Act were unworkable in regard 
to home: workers and constituted un- 
reasonable restrictions. The imposition 
of liability to afford to home workers 
benefits like annual leave with wages 
cannot -be said to be unreasonable 
restriction on the right of the owner 
to carry on his business. In the Act, 
the word "employee" includes a home 
worker. The word "establishment" ap- 
plies to a private house. The sécond 
explenation to Section 27 of the Act 


1850 S. C. 


indicates that a home worker is dealt 
with by the section. Sections 26 and 27 
of the Act are to be read together. In 
 Birdhichand Sharma case, (1961) 3 
SCR 161 = (AIR 1961 SC 644) (supra) 
this Court held that if a worker had 
put in a number of working days he 
would be entitled to leave. This Court 
did not: go into, the question as to what 
the meaning of the word “day -of 
work” would be to entitle a worker 
annual leave under Section 79 of the 
Factories Act in Birdhichand Sharma 
case (supra). 


68. Ín the present case the Act 
contemplates that home workers are 
at liberty to work at eny time and for 
any number of hours a- day. The Act 
cannot be said to be not epplicable to 
home workers. The Act has made a 
' distinction between the two types of 


workers and has made the Act appli- 


cable to both the types of workers. 
Even with regard to workers in indus- 
trial. premises where period of work 
is notified it is not obligatory on the 


part of the employer to allow an em- 


ployee to work in the industrial pre- 
mises for the whole of the notified 
period of work. The employee can be 
asked to work for the whole of the 
notified period of work which will not 
exceed.9 hours a day or 48 hours a 
week as proyided in Section 17 of the 
Act. In Shankar Balaji Waje case, 1962 
Supp (1) SCR 249 — (AIR 1962 SC 
517) (supra) the majority view was 
that the expression "total full time earn- 
ings" means earnings in &day by work- 
ing full time on that day and full time 
was to be in accordance with the period 
given in the notice displayed in the 
factory for the particular day. On that 
ground the workers in Shankar Balaji 
Waje case, (supra) were held not to be 
entitled to wages for the leave period 
because such wages could not be cal- 
culated: when the terms of work were 
such that they could come and go 
when they liked and no period of work 
was mentioned with respect to wor- 
kers. The majority view in Shankar 
Balaji Waje case (Supra) will not ap- 
ply to Sections 26 and 27 of the Act 
because the home workers are en- 
titled to wages during the leave period 
and such wages do not in the case of 
home workers depend upon the consi- 
denation whether a particular home 
worker works for a whole of the noti- 
fied period of work. The basis of calcu- 
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.raw materials to produce the 


A. X. R. 
lation of wages in the case of. home 
workers is pe daily average of his 
total full time earnings for the days 
om which he had worked. during the 
month immediately preceding his 
leave. If a home worker does full time 
work by rolling out 1000 pieces he will 
get corresponding amount of wages. 


"Both the factory workers in industrial 


premises and home workers in esta- 
blishments are similarly placed by 
proper control over or regulation of 
supply of raw materials to home 
workers. Just as the total full time 
earnings of the worker in an. indus- 
trial premises are calculated with. re- 
ference to hours of work .each. day, 
similarly the full time earnings of the 
home worker are calculated by the 
earnings of each day which are kept 
under control by supply of measured 
requi- 
site number of beedis which a worker 
can produce a day within his hours of 
work in the establishment. So far as 
home workers are concerned, the pay- 
ment is made at piece rate and it is 
not material in their case about speci- 
fied hours of work because they will . 
get lesser payment if they will not 
work for the same number of hours 
as worker in industriel premises. The 
provisions of Sections 26 and 27 are 
applicable to home workers and wor- 
kers in industrial premises are also 
capable of being made applicable with- 
out any reasonable restrictions on ema 
ployers. 


69. - Tt has been contended that 
Section 31 of the Act which provides 
one month’s notice -in lieu of notice o 
dismissal was an unreasonable restric- 
tion. The reason advanced was that the 
Act has not defined the word "wages" 
and therefore it is not possible to 
calculate wages. Section 27 of the 


' Act prescribed the rate for calculating 


wages during the period of leave. Sec- 
tion 39 (1) of the Industrial Disputes 
Act applies to matters in respect of 
every industrial premises. Section 2 
(rr) of the Industrial Disputes Act 
defines wages. The definition of wages 
in the Industrial Disputes Act applies 
to workers in industrial premises con- 
templated by the Act. Home workers 
are not included in industrial premises 
because they work in private dwelling 
houses which are establishments. The 
definition of wages in the Industrial Dis- 
putes Act will apply to workers who 


1974 ` 


are paid on monthly basis. Section 28 
(1) of the Act empowers U 
‘Government to direct that the provi- 
sions of the Payment of Wages Act, 
1936 shall apply to employees in esta- 
blishments to which the Act applies. 
Section 2 (6) of the Payment of Wages 
Act defines "wages" to include inter 
alia any remuneration to which 
person employed is entitled in. respect 
of any leave period. Some aid may be 
had from the definition of wages in 
the Payment of Wages Act. viz. wages 
include leave wages. Therefore, the 
word “wages” in Section 31 of the Act 
will mean wages which are calculated 
under Section 27 of the Act. is can 
be calculated both in the .cases of wor- 
kers in industrial premises and home 
workers in establishments. Therefore, 
the provisions contained in Section 31 
of the Act cannot be said to be un- 
reasonable restrictions. 

70. The Petitioners and the ap- 
pellants next contended that Rule 37 
of the Maharashtra Rules and R. 29 
of the Mysore Rules 
Section 44 of the Act imposed unrea- 
sonable restrictions on the beedi and 
cigar manufacturers. Rule 37 of the 
Maharashtra Rules provides that no 
employer ar contractor shall ordinari- 
ly reject as sub-standard or Chhat or 
otherwise more than 5 per cent of the 
beedis or cigars onboth received from 
the worker including a home worker. 
Rule 37 (2) of the Maharashtra Rules 
further provides that where any beedi 
or cigar is rejected as sub-standard or 
chhat or otherwise on any ground 
other than the ground of wilful negli- 
gence of the worker, the worker shall 
be paid wages for the pieces so re- 
jected at one half of the rates at which 
wages are payable to him for the 


beedis or cigars or. both which have 
not been so rejected. , 
q1. Rule 29 of the Mysore 


' Rules provides that no employer or 


contractor. shall ordinarily reject as. 


sub-standard or chhat or otherwise 
more than 2.per cent of the beedis or 
cigars or both received from the wor- 
ker including a home worker. It is also 
provided there.that the employer er 
contractor may effect such rejection 


upto 5 per cent for reasons to be re- 


corded and communicated in writing 
to the worker. 


12. Rule 29 of the Kerala 
Rules is identical to Rule 29 of the 
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the State . 


the ` 


framed ` under: 
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Rules except that instead of 
pages it provides for 2.5 per cent. 
as a limit for rejection. 2 

13. The Kerala High Court held 
that Kerala Rule 29 fixes arbitrary 
percentage and is not in the interest 
of the general public. The imposition 
of 5 per cent by the proviso to Rule 29 
was said by the Kerala. High Court 
to be arbitrary. It was said that the 
percentage of rejection might be higher 
than 5 per cent but the fixed fimit of 
5 per cent would have this bad conse- 
quence. It is that quality of beedis 
would go down if the workers were 
assured thet more than 5 per cent 
would not.be rejected. 


14. The Mysore High Court re- 
jected the - contention that Mysore 
Rule 29 imposes an unreasonable rest- 
riction. The reason given by that High- 
Court was as follows. Phe argument 
that sub-standard beedis or cigars in 
excess of'5 per cent cannot be rejected 
by the employer is unsound. Ordina- 
mrily 2 per cent rejection is permitted. 
Rejection upto 5 per cent is permissi- 
ble only after recording reasons there- 
for. But if the employer finds that the 
quantity of  sub-standard  beedis is 
&bove 5 per cent, the matter is to be 
referred to the Inspector. Therefore, 
Rule 29 does not compel the employer 
to accept sub-standard beedis when 
the rejection is above 5 per cent. 


15. The Bombay High Court 
upheld Rule 37 of. the Maharashtra 
Rules which allows rejection of more 
‘than 5 per cent. The 5 per cent rejec- 
tion is said by the Bombay High Court 
to be an outer limit. It does nob mean 
according to the Bombay High Court 
that the rejection must be 5 per cent. 
It is said that the contractors by rea- 
son of their experience will find 5 per 
cent rejection to be reasonable. The 
experience suggests that the outer 
Timit of 5 per cent is fairly reasonable. 
Tt is difficult to imagine that no limit 
should be fixed. The Bombay High 
Court further found that even for sub- 
standard’ beedis there is a market 
though at a lesser rate. The Bombay 
High Court further found that pilfer- 
ing of tobacco was an accepted vice of 
the industry. In spite of that malady re- 
jection in the industry hardly exceed- 
ed.3 per cent. The Bombay High Court 
found 5 per cent rejection to be rea- 
sonable, "A i 


ee 
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16. | The maximum limit of 5 
_ (per. cent for the rejection of beedis is, 
, therefore, based on experience in the 
industry and secondly the, employer 
“ican reject more than.5.per cent 


raising'a: dispute before the appropri- 
ate authority. : m 
77. On behalf of the peti- 


tioners and the appellants it was said 
that the word “sub-standard” by it- 
self would offer no guidance for re- 
jection and confer arbitrary power. 
Section 39 (1) of the Act provides that 
the provisions of the Industrial Dis- 
putes Act shall apply to matters aris- 
ing in respect of every industrial pre- 
mises and Section 39 (2) (c) of the Act 
provides that notwithstanding any 
ning contained in sub-section (1) a 
dispute between an employer and em- 
ployee relating to the payment of wa- 
ges for beedi or cigar or both rejected 
. by an.employer shall be 
. such authority and in such manner as 
the State Govérnment may by Rules 
specify. in that behalf. Section 44 (2) 
(r) of the Act provides for making of 
rules with regard to the manner in 


' . which sorting or rejection of beedi or 


cigar or both and disposal of rejected 
beedi or cigar or both shall be carried 
out. The Mysore Rule. 27 provides 
that any dispute between an employer 
and employee in relation to rejection 
by the employer of beedi or cigar or 
both made by an employee may be -re- 
ferred.in writing by the employer or 
the employee or employees to the Ins- 
pector for the area who 
making such enquiry as he may consi-. 
: der necessary and after giving the par- 
ties an opportunity to represent their 
respective cases, decide the dispute and 
. record. the proceedings in. form 


'' Form X relates to record of decision 


:of Order. Various . particulars, inter 
alia, are substance of the dispute, sub- 
. stance of the evidence taken and find- 
ings and statement of the reasons 
_therefor. There is also a right of ap- 
peal from the decision of the Inspector 
to the Chief Inspector. . : 

18. It therefore  app^oars that 
the Rules about rejection and fixing 


maximum limit of 5 per cent are rea- 


sonable and fair. First, experience 

the industry as recorded in the Report 
of Minimum Wages Committee sup- 
ports such limit of.5 per cént as nor- 
mal and regular. Second, in spite of 
5 per cent maximum limit it is per- 


settled by 


shall after ` 


vides for rejection...upto 5 per 


ALR. 


missible to the employer to reject more 
than 5 per cent. For that a digpute is 
to be raised before the appropriate au- 
thorities set up under the Rules. The 
Stete Government under Sec. 44 (2) (r) 
‘and (s) of the Act is empowered to 
make Rules in respect of the manner 
i which sorting or rejection of beedi 
or cigar or both and disposal of re- 


jected beedi or cigar or both shall be 


carried out and. the fixation. of maxi- 
mum limit of rejection of 
cigar or both manufactured hy an em- 
ployee. -Section 39 (2) of the Act pro- 
vides that a dispute between an em- 
ployer and employee relating inter 
alia to-rejection, by the employer of 
beedi or cigar or both made by an 
employee and the payment of wages 
for béedi or cigar rejected by the em- 
ployer shàll be settled by such autho- 
rity and in such manner as the State 
Government may by Rules specify in 
that behalf. Rule 27 of the Mysore 
Rules as well as Rule 27 of the Kerala 
Rules provide that.a dispute between 


an employer and employee or em- ` 


ployees in relation to rejection by the 
employer of beedi or cigar or the pay- 
ment of wages for the beedi or cigar 
rejected by the employer may be re- 


ferred in writing by the. employer or 
- employee.to the Inspector for the area. 
:The Inspector after hearing the - par- 


ties shall decide the issue. The aggrie- 
ved party has the right of Appeal to 
thé Chief Inspector. RA Ls 


A9. Under Rule 29 of the . 
Mysore Rules rejection of rore. than 
2 per. cent and upto: 5 per rent is re- 
quired-to be.for reasons im writing. 
Rule 37 of the Maharashtra Rules pro- 
cent 
without any obligation to give reasons, 
It was said by the : petitioners that the 
Mysore and Kerala Rules fixed the 
limit for rejection but the Maharash- 
tra Rule did.not do so. Both the Rules: 


,fixed 5 per cent as the maximum limit. 


for rejection. The Mysore and“ the 
Kerala Rules have nothing correspond- 
ing to Maharashtra Rule 37 (2) requir- 
ing payment at half the rates for 
beedis rejected as sub-standard, if the 
same was not due to the wilful negli- 
gence of the employee. It was, there- 
fore, said that either up, to.5 per cent 
rejection under Maharashtra Rule 37 
or rejection of more than 5 per cent 
the employer was under an obligation 
to make payment at half of the rate 


beedi. or - 
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asrejected beedisifsuch rejection was 
not due to the wilful negligence of the 
employee. . , : 


80. It has, therefore, to be as- 
certained as to whether the Rules pro- 
hibit employer from rejecting more 
than 5 per cent even if they are found 
to be sub-standard and secondly whe- 
ther ‘the requirement to pay wages at, 
one half of the rate for the rejected 
beedis is a reasonable restriction. The 
Rules provide for rejection upto 5 per 
cent. The Rules further used the word 
- ‘ordinarily’ in regard to such rejection. 
In case of rejection of more than 5 


per cent R. 27 of the Mysore Rules and: 


Rule 37 of the Maharashtra Rules pro- 
vide for raising of a dispute in regard 
to such rejection. The dispute contem- 
plated is in relation to rejection of 
beedis and the payment o? wages for 


the rejected . beedis. The words 
"rejection" and "rejected" indicate 
that the dispute is raised þe- 


cause of the rejection - of  beedis. 
The contention advanced on þe- 
half of the Petitioner that before a 
dispute is raised no rejection is possi- 
ble is erroneous. The dispute arises 
because of rejection. Therefore, Rules 
27 and 29 of the Mysore Rules and 
Rule 27 of the Kerala Rules do not 
impose any unreasonable restriction on 
the right of rejection. , 


81. ^ Maharashtra Rule 37 also 
permits rejection of more than 5 per 
cent and raising of disputes. The con- 
tention on behalf of the petitioners 
that the Maharashtra Rule which re- 
quires’ payment at one half of the rate 
for the rejected beedis on any ground 
other than the ground of wilful negli- 
gence of the worker is an. unreason- 
able restriction is not correct. The 
Bombay High Court correctly held 
that the experience in the industry is 
that there is a market for sub-standard 
beedis. It is also reasonable | 


in seeing that the beedis are not sub- 
standard because in the process home 
workers would be earning less. The 
Maharashtra Rule is intended to eli- 
minate exploitation of illiterate wor- 
kers who are. mostly women. The Rules 
with regard to rejection are, therefore, 
reasonable. It is also open to the em- 
ployers to raise dispute for rejection 
above 5 per cent. f 

82. The Petitioners and the ap- 
pellants challenged Section 37 (3) of 
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to hold. 
that home workers will be interested. 
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the Act as unworkable. That sub-sec- 
tion provides that the provisions of 
the Maternity Benefit Act, 1961 shall 
apply to every establishment as if such 
establishment were an establishment 


'to which the said 1961 Act had been 


applied by notification under S..2 (1) 
of the said 1961 Act. The proviso to 
Section 37 (3) of the Act states that 
Maternity Benefit Act in its applica- 
tion to a home worker shall apply sub- 
ject to certain modifications. The 
Madras High Court upheld the conten- 
tion and said that since a worker in a 
beedi industry is not required to work 
regularly for any prescribed period of 
hours in a day or even day after day 


‘for any specified period, from the very 


nature of the case, provisions of the 
said 1961 Act are unworkable with re- 
gard to such home workers. It may be 
stated that the reasonableness of Sec- 


‘tion 37 (3) of the Act was not challen- 


ged. An argument which was submit- 
ted was that it was difficult to locate 
home workers. That argument was not 
pressed in this Court. The provisions 
of the said 1961 Act in Sections 4 and 
5 thereof deal with prohibition of em- 
ployment of, or work by, women, pro- 
hibited during certain period and right 
of payment of maternity benefit. Sec- 
tion 4 of the 1961 Act does not present 
any difficulty because it speaks of 
prohibition of work by a woman in any 
establishment during six months im- 


: mediately following the day of her de- 
‘livery. Further, 


Section 4 provides 
that on a request being made by a 
pregnant woman she will not be re- 
quired to do work of an arduous na- 


ture or work which involves long 


hours.of standing and that period is 
one month immediately preceding the 
period of six weeks before the date of 
her expected delivery. Section 5 (2) 
of the said 1961 Act provides that no 
woman shall be entitled to maternity 
benefit unless she has actually work- 
ed in any establishment for a period 
of not less than 160 days in the twelve 
months immediately preceding the date 
of her expected delivery. There is no 
difficulty with regard to working of 
these sections in regard to maternity 
benefits to women employed in an 
establishment. 2 


. 83. For these reasons, we hold 
that parliament had legislative compe- 


tence in making this Act and the pro- 
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visions of the Act are valid and do not 


offend any provisions of the Consti- 
tution. 
84. The Writ Petitions Nos. 


127-132 of 1972 are dismissed. The Judg- 
ments of the Madras High Court, 
Bombay High Court and the Andhra 
Pradesh High Court are set aside, and 
Civil Appeals Nos. 2516-23, 2560-69, 
2661-64 of 1972, 66-69, 72-75, 1307, 
854-56, 857-59, 1203 and 1204 of 1973, 
307-311 of 1972 and 173 of, 1973 are 
dismissed. The State of Maharashtra 
and the Union of India appeals against 
the judgments of the Bombay High 
Court and the Andhra Pradesh High 
Court being Civil A: ls Nos. 1864- 
73/1971. and 1972-88/1971 respectively 
are accepted. The appeals from the 
Judgments of the Gujarat High Court 
and Mysore High Courts being Civil 
Appeals Nos. 585/1971 and 1553, 1614- 
18, r 1169/1971, 1131-33 and 1440 of 1972 
respectively are dismissed. The parties 
. will pay and bear their own costs. 


ALAGIRISWAMI, J:— 85. I am 
substantially in agreement with the 
judgment defivered by my Lord, the 
Chief Justice, but I think it is neces- 
sary to add a few words to clarify cer- 
tain matters in view of the complica- 
tions that are likely to arise otherwise. 
The Act is the result of a compromise 
between the original intentions of the 
Government and the modifications 


they had to make in the proposed. 


measure as a result of concessions in- 
tended to bring the home workers 
within the scope of the Act. The origi- 
: nal intention was not to permit beedi 
rolling in private homes which will in- 
volve thousands of labourers in thou- 
sands of far-flung homes and the dif- 
ficulty of applying the provisions of 
the measure to them. The result is an 
Act which is likely to give rise’ to 
many difficulties in its. actual working. 
It is obvious on a reading of the mea- 
sure that its punpose is to rope in 
every possible person who could be 
brought in as an employer. But the 
' result of the definitions in the Act is 
that everybody would be a principal 
employer, employer and  contráctor 
and every labour will be contract 
labour. 

86. Take the definition of the 
word "contractor". In so far as it says 
that it means “a person who, in rela- 
tion to a manufacturing process, under- 
takes to produce a _Biven result by 


‘contractor is contract labour. 
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executing the work” it is not obiec~< 
tionable and refers to a contractor 
ordinarily understood. But when the 
words "through contnact labour" are 
added it leads to complications. "Con- ' 
tract labour” is defined as. "any per- 
Son engaged or employed in any pre- 
mises by or through a contractor". 

Therefore, all labour employed by a 
If any 
manufacturer employs any person 
through a contractor, the labour would’ 
be contract labour. Then | again "“con- 
tractor" also means "a person who en- 
gages labour for any manufacturing 
process in a private dwelling house”. 

In such a case even a principa) em- 
ployer who engages labour for any 
manufacturing process would be acon- 
tractor. The further definition of the 
word "contractor" includes a sub-con- 
tractor, agent, munshi,. thekedar or 
sattedar. These are obviously included 
to cover a class of persons dealt with 
by this Court in certain decisions in- 
cluding Chintaman  Rao's case (1958 
SCR 1340) = (AIR 1958 SC 388 = 
1958 Cri LJ 803 (2)). An "employer" 
is defined to be, in relation to contract 
labour, the principal employer. I have 
already pointed out that contract la-' 
bour would include labour employed 
even by the. manufacturer himself 
direct. "Principal employer” is defined 
as "a person for whom or. on whose 
behalf any contract labour is engaged 
or employed in an establishment". 
Therefore, when contract labour ` is 
employed for a person he is principal 
employer. When contract labour is 
engaged or employed on behalf of 
a person he is also a principal em- 
ployer. What distinction could be made 
between the two is a little difficult to 
understand. However, in the second 
part of definition of “employer” in 
relation to labour other than the con- 
tract labour in clause 2 (g) (bb —. 
though in view of what I have said 
earlier.it is difficult to see what that 
other labour .could be—there can be no 
objection to the person who has the 
ultimate control over the affairs of 
any establishment being considered 
the employer, as also amy person to 
whom the affairs of the establishment 
are entrusted, whether such other 
person is called the ' managing agent. 
manager, superintendent, or by anv 
other name. But to call a person who 
has, by reason of his advancing money, 
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supplying goods or otherwise, a subs- 
tantial interest in the control of the 
affairs of any establishment, also an 
employer is very difficult to justify. 
It is apparently intended to cover 
cases where a person runs business 
benami ie. in another’s name. Thére 
can be no objection to such a provi- 
sion. But merely because a person 
lends or advances money or supplies 
goods he cannot be called. an employer. 
He may have a substantial interest in 
the control of the affairs of the manu- 
facturing establishment in the sense 
that the security for the money ad~ 
vanced depends upon the manufactur- 
ing establishment ‘being run properly 
or even in the sense that a person 
supplying goods might also be interest- 


ted in the control of the affairs be- 


cause he may be supplying goods on 
credit. I think the words, 


"or who has, by reason of his advanc- 


ing money, supplying goods or other- 
wise, a substantial interest in the con- 
trol of the affairs of any establish- 
ment" 

should be struck down. . 


87. The interpretation placed 
upon the expression “employer” by 
the learned Attorney General does not 
really flow from the various definitions 
inthe Act. Ithink it is not without 
significance that the learned Attorney 
General put forward this interpreta- 
tion because it is only on that basis 
that the Act would be workable at all 
While I realise that courts should give 
effect to the intentions of the legisla- 
ture, it can be done only if that is 


possible without doing violence to the - 


actual language ‘of the statute. The 
various definitions plainly seek to rope 
in everybody who has anything to do 
with the manufacture of beedies and 
while trying to give effect to the penal 
provisions in the statute considerable 
difficulties will arise. There will on 
the one hand be the actual occupier of 
the industrial premises. There will be 
on the other hand a person who might 
have advanced money to him and sup- 
plied goods to him and therefore may 
be substantially interested in its con- 
trol. The actual occupier himself might 
be a contractor and in that case he as 
well as the person on whose behalf 
beedies are manufactured. would be 
liable. Who, in that case, would he 
actually liable? I do not agree with 
the view taken by the Bombay High 
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Court.that the Act exhibits an inten- 
tion to retain the system of contrac- - 
tors. It only takes notice of the exist- 
ence of the system of contractors and 
it appears to me that by making the 
principal employer responsible in 
every class it is actually trying to 
force the principal employer to under- 
take the work of manufacture himself 
rather than give it to contractors be- 
cause in any case he would be ulti- 
mately liable financially and otherwise 
to everyone of the workmen employed. 
Quite possibly if an independent con- 
tractor is one of the type envisaged by 
the. Madras High Court in its 
judgment in 1973-2 Mad IJ 126 
that is, of a person buying the 
materials from the person whom 
it calls the trade mark holder 
and then selling the beedies to him, he 
could be called an independent con- 
tractor. But he is actually a manufac- 


-turer himself in that case. He may be 


selling the beedies manufactured by 
him not to one person but to many 


` persons. The conditions in the beedi 


industry being that the actual person 
who ultimately sells the beedies to the 
public employs various means by 
which he does not take any responsi- 
bility for the welfare of the workers 
employed in the industry, the Act pro- 
ceeds on the basis that he must be 
made responsible. I find it difficult to 
accept the contention of the learned 
Attorney General that the criterion 
adopted by the Madras High Court is 
both wide as well as restrictive. It can 
be said to be wide or restricted, as one 
chooses to call it, only if one envisa- 
ges a situation like the one in Dewan 
Mohideen’s case, (1964) 7 SCR 646 = 
(AIR 1966 SC 370). But then if the so 
called contractor is really a benami 
for the manufacturer there is no dif- 
ficulty in holding the manufacturer 
responsible. 


88. The main contentions put 
forward on behalf of the various ap- 
pellants are regarding the provisions 
of Ss. 26, 27, 29, 31 and 37 of the Act 
and Rule 37 of the Maharashtra Rules 
and the. corresponding rules made by 
the various other States. The very 
convincing reasons and the criticism 
made by the various appellants were 
not met by the arguments advanced 
by the. learned Attorney General It 
is now well established from the 
Chintaman Rao’s case, (1958) SCR ` 
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LJ 803. (2)) (supra) Shankar Balaji’s 
case (1962 Supp 1 SCR 249) = (AIR 
1962 SC 517) and  Bhikusa's case, 
(1964-1 SCR 860) = (AIR 1963. -SC 
1591) that in this industry even people 
working in factories belonging: to 
manufacturers come as they like, go 
as they. like, work on some days even 
for one hour a day, and there are no 
fixed hours of work. This sort of situa- 
tion exists mainly due.to the fact that 
ihe payment is made to the worker on 
a piece rate, and the work is also 
_ carried on as a part-time occupation. 
What applies to them applies - with 
greater. force to the .home workers. 
Therefore when Section 26 provides 
that every employee in an establish- 
ment (which will include a dwelling 


house) shall be allowed iùn a. calendar ` 


year leave with wages at the rate of 
one day for every twenty days of 
work performed by him during the 
previous calender year, it leads to real 
difficulty. There may not 
point in the criticism that whereas 
the Factories Act provides for annual 
leave only for person who had worked 
for 240 days in a yeer this Act pro- 
vides for one day's leave for every 20 
days düring which they have worked. 
It may: be possible for the contractor 
to know on how many days the home 
- worker has worked from the log book 
maintained by him. But what is the 
wage which -has to be paid to him 
during the period of leave? That term 
is not defined in the Act and it is not 
permissible to refer to other Acts in 
order to understand the meaning. of 
that term. Even if we take it to be 
what it means in populer usage it is 


not possible to say what are the wa- 


ges in the case of a home worker. A 
home worker might work for one 
hour on one day, eight hours on 
.. another day and not at all for anum- 
ber of days. What would be the wa- 
ges payable to him? I am not canvass- 
ing the reasonableness of this provi- 
sion but of the difficulty in giving 
effect to the provision.. The same cri- 
ticism applies to. various other provi- 
sions contained in that section. Sec- 
' tion 27 provides that for the leave al- 
lowed to an.employee under Section 26 
he shall be paid at the rate equal to 


the daily average of his totel full time ' 


earnings for the days on which he had 


' worked, during the month immediately 


be much. 
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preceding his, leave exclusive of any 
overtime earnings and bonus but. in- 
clusive of dearness and other allowan- ^ 
ces. The term "Ful time earnings” 


"has been interpreted in Shankar Bala- 


ji’s and Bhikusa’s cases. If.it is not 
applicable to an employee of the type. ` 
of Pandurang in Shankar Balaji's case , 

surely it camnot apply -to a home 
worker. This difficulty is mot got over 
by Explanation II which describes a 
"day" as any period during which the 
home worker was employed during a 
period of twenty-four hours. That 
does not help in calculating the full 
time earnings. Again, what meaning © 
are we to give to the term “full time 
earnings” when there is no period of 
of work at all and there are no fixed 
hours of working in the case of a home 
worker? I am not satisfied with the. 


learned Attorney General's interpreta- ` 
‘tion of Section 23 that it is not per- 


missible after this Act came into force 
for any worker of the type of Pandur- 
ang in ar Balaji’s case to work 
under the conditions decribed in that 
case. If a person should not be emp- 
loyed in an industrial permises except . 
in accordance with the notice of work 
displayed in the premises under Sec- 
tion 22, it does not mean that he 
cannot work -for less than the period 
mentioned in the notice of work. Only 
if he is employed for a longer time 
than that mentioned in the notice of 
work would the occupier of the indus- 
trial premises make himself liable to 
be proceeded against. Inany case even 
if that interpretation is: correct. that 
cannot apply to a homeworker. 


89. 
the provisions of the Maternity Bene- 
fits Act is again apparent. The very 
purpose of allowing the home workers 
to work in their homes being that the 
work of rolling beedies is light work, 
which men and women can do in their 
homes during their spare hours, the 
provision of-the Maternity. Benefits 
Act regarding women not being allow- 
ed to do arduous labour for a certain 
period before delivery and after deli- : 
very is not apparent. And how can the 
provision be applied to women who 


cannot be said to be, so to say, em- 


a certain 


ployed continuously for 
period before the confinement. 
90. Under Section 31 no em- 


ployer shall dispense’ with the servi- 
ces of an employee who has been em- 


The difficulty of applying | ` 
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ployed for a period of six months or 
more, except for a reasonable cause, 
and without giving such employees at 
least one month's notice or wages in 


` lieu of such. notice. Is it enough that - 


the employee has been. employed -for 
a period of six months if he has been 
working for one or two da every 
month during those six iene: and in 
any case how are his wages in lieu of 
notice to be determined?. And who 
would be the “employer competent to 
dispense with the services of the em- 
ployee”? If a contractor dispenses with 
the services of an employee in contra- 
vention of Section 31 and is convicted 
under Section 33 for the first time, 
would the principal employer be lia- 
ble to imprisonment if there is a se- 
cond prosecution? These are some of 


the problems which are likely to arise 


in actual working of the Act. 


91.. I must make it clear that 
my objection: is not to any of the pro- 
visions on the ground of their unrea- 


.lgonableness or constitutionality. The 


long abstracts which the learned At- 
torney General read from the Report 
of the Royel Commission on Labour, 
the Rege Committee Report, and the 
Reports of Dr. B. V. N. Naidu and Mr. 


M. A. Natarajan depict the miserable 


conditions in which the workers in the 
industry work..Nobody can dispute the 
need for setting right those evils. But 


good intentions should not result in a_ 


legislation which would become inef- 
fective and:lead to a lot of fruitless 
litigation over the years. I think it is 
necessary to utter a word of caution 
lest the fact that we uphold the vali- 


.dity of the Act as such should be. in- 


terpreted by various courts and tribu- 
mals as sanctioning one interpretation 
or the other of the various provisions. 
That would be opening up the. pan- 
dora’s box of litigation. I would there- 
fore hold in agreement with the majo- 
rity of the High Courts that Sections 
26, 27, 31 and 37 (3) do not Apply. to 
home "workers. . 


92. And finally: as eats 


Rule 37 of the Maharashtra Rules, it. 
.was accepted by the appellants. 
reasonable if it is interpreted as mean- 


88 


ing that ordinarily chhat up to five 
per cent. could be rejected, but if more 


than that is rejected it would be sub- 


ject to a decision by the Inspector. It 
was said that to make the rejection of 


chhat in excess of five per cent. to de- ` 
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pend *upoti the decision by the Inspec-: 
tor would make all those beedis use- 


-less because they have got to be hea- 


ted immediately so that . the  beedies 
may not be spoilt because of the mois- 
ture. I think that interpretation is cor- 
rect and the other States may amend 
the Rules so as to bring it in line with 
the Maharashtra Rule. 

93. I have tried to interpret 
the various provisions of the Act not 
inorder to consider their constitution- 
ality or the reasonableness of the re- 


‘strictions as reflecting on the constitu- 
- tionality, but. of their interpretation 
-in so far as they are likely to lead to 


difficulties in actual application of the 
provisions of the Act. I think it would 
be good in the interest of allconcern- 
ai o Aa ie amended is e 
possible to remove all the lacunae and 

the difficulties pointed out above. 
These. difficulties have arisen because 
of an attempt blindly to apply the 
provisions, which would be quite work- ` 
able if they are applied to conditions ` 
where the Factories Act would be ap- 
plicable, where the labour is- regular 
in its attendance every day as well as 
over a period, to conditions of work 
which are vastly diffenent as well as 
to people who work at home without 
a conscious attempt to mould them to 
suit those conditions. The sooner that 
is «sone the better for all concerned. 


Order accordingly. 
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acquittal, the H, C. has full power to 
review the evidence on which the 
order of acquittal was founded and to 
reach the conclusion that - upon the 
evidence the order of acquittal should 
be reversed. But before reaching its 
conclusion upon facts the High 
should give proper weight and consi- 
deration to'such mattersas (1)the view 
of the trial judge as to the credibility 
of the witnesses; (2) the presumption 
of innocence in favour of the accused, 
a presumption certainly not weakened 


by the fact that he has been acquitted. 


at his trial; (3) the right of the àccus- 


ed to the benefit of any real and rea- . 


sonable doubt; and (4) the slowness of 
an appellate court in disturbing a find- 
ing of fact arrived at by a judge who 
had the advantage of seeing the wit- 
nesses. The High Court should also 
take into account the reasons given by 
the court below in support of its order 
of acquittal and must express its re- 
- asons inthe judgment which lead it to 
: bold that the acquittal is not. justified. 
Further, if two conclusions’ can be 
based upon the evidence on record, 
the High Court should not disturb the 
finding of acquittal recorded by the 
trial court. It would follow as a corol- 
lary from that that if the view taken 
by the trial court in acquitting the ac- 
cused is not unreasonable, ; occa- 
' sion for the reversal of that view 
would not arise. Decision of Kerala 
: High Court, Reversed. (Para 14) 

Held, that facts did not justify in- 
terference with the judgment of ac- 
quittal.  .' (Para 15) 
aa The Judgment of the Court was 

delivered by - ' 

KHANNA, J.:— Sethu Madhavan 
Nair and 12 others were tried in the 
court. of the learned Sessions . Judge 


Palghat for offences under Sections 148 


and 302 or in the alternative under 
Section' 302 
Indian Penel Code and were acquitted. 
On appeal by the State, the Kerala 
High Court reversed the judgment of 
acquittal and convicted the accused 
under Section 302 read with Sec. 149 
Indian Penal Code and sentenced each 
of them to undergo imprisonment for 
life. The 13 aecused thereafter filed 
the present appeal against the judg- 
ment of the High Court. E 

2. . Ananthakrishnan dec 
- was a landowner of village Thannisseri. 
He was also Secretary of the Karshaka 


Court. Union, which was affiliated 


read with Section 149, 


A. I. R. 
Samajam, an organization of land- 
owners. The accused are workers of 
the local Marxist Communist Party. 
About one or two months before the 
present occurrence, an agitation had 
been started by Karshaka  "Thozhilali 
to the 
Marxist Communist Party, forthe -en- ' 
hancement of wages payable to agri- 
cultural labourers.’ As a result of that 
agitation, the landowners found - diffi- 
culty in conducting their agricultural 
operations. The relations between the 
landowners and the Marxist. Commu- 
nist Party consequently became strain- 
ed. On 12-3-1969, itis stated, four o 
the accused along with some others 
obstructed the workers of  Anantha- 
krishnan deceased when those workers 
were: transporting manure in a cart to 
his field. The deceased filed a com- 
plaint under Sections 148 and 341. 
Indian Penal Code before the District 
Magistrate against those persons, As 
there was strike and picketing by the 
Marxist workers, Ananthakrishnam.de- 
ceased and his brother Velunni (PW 1) 
addressed an application to the  Dis- 
trict Collector on April 11, 1969 re- 
questing that police protection might 
be given to willing workers and others 


‘whom they might employ from neigh- 


bouring.areas for agricultural work 
A writ petition was also filed im the 
High Court by the deceased for direct- . 
ing the authorities: to provide protec- 
tion to him and his workmen in. earry- 
ing on agricultural work. On April 18, 
1969 Sub Inspector Damodara Menon 
(P. W. 12) went to the village of - the 
parties to settle a dispute between the 
deceased and- the members of the 
Inspector on. that occasion: . reeovered 
an unlicensed revolver which Anantha- 
krishnan deceased had thrown inte a 
field. A case was thereupon registered ` 
against the deceased. - 


3. ` Ananthakrishnan deceased, 
according further to the prosecution 
ease, sold 50 Palmyrah trees: for 
Rs. 3,000 to P. W. Krishnan of village 
Parli. Krishnan deputed his agent 
Chokkunny Ezhuthassan (PW 8) te cut 
and remove those trees. On -Apri 18, 
1969 Chokkunny  Ezhuthasssn asecom- 
panied by some wood cutters went to 
cut and remove the aforesaid trees but 
they were prevented from doing so by 


' the Harijans as according to those 
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Harijans a bund bad been declared on 

that day in connection with the agita- 

tion started by the Karshaka Thozhi- 

lali Union. Chokkunny was also told 

tre come after two days for cutting the 
ees. 


4. On the morning of. April 20, 
1969, Ananthakrishnan deceased ac- 
companied by his elder brother Velun- 
ni PW went to the house of Joy (PW 
5) as a function had been arranged at 
that house in. connection with the send- 
ing of Joy’s wife for delivery. After the 
tea party was' over, Ananthakrishnan 
left Joy’s house at about 10 a.m. 
Saying that he wanted to see whether 
the person to whom Palmyrah trees 
had been sold had come to cut those 
trees. Velunni continued to stay in 
Joy's house. Shortly thereafter  Kri- 
shnan (PW 2) came near Joy's house 
asking for Anan i . Velunni 
and Krishnan then proceeded towards 
the Palm House to which Amanthakri- 
shnan had gone earlier. At a distance 
of about 200 yards from the Palm 
House near the eastern gate, Velunni 
‘and Krishnan saw a large number of 
persons holding sticks. On seeing those 
persons, Velunni and Krishnan went to 
the western side of the Palm House. 
On arrival there, Velunni and Krish- 
nan saw the.13 accused, who were all 
armed with bamboo sticks resembling 
police lathis, beating Ananthakrishnan 
with their sticks. Sethu Madhavan 
Nair accused at that time was saying 
to the. deceased, "How many persons. 
would you kill with a revolver? Would 
you not withdraw the case when ask- 
ed?", Velunni and Krishnan saw the 
occurrence while hiding themselves 
behind a fence at a distance of about 
35 feet towards the west of the place. 
Of occurrence. After the beating had 
continued for six or ` seven minutes, 
Sethu Madhavan Nair accused cried a 
halt saying that Ananthakrishnan was 
dead. The accused then left that place. 
After the departure of the accused, 
Velunni and Krishnan PWs went to 
the spot where Ananthakrishnan was 
lying and found that he was dead. 
Velunni and Krishnan then went to 
Menankolambu, at a distance of four 
or five furlongs from the place of oc- 
currence. Krishnan stayed there, while 
Velunni went from that place to Ko- 
duvayur. Hiring a taxi in Koduvayur, 
Velunni went to police station Kasaba, 
at a distance of 8 kilometres from the 
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place -of occurrence, and lodged there 
report P-1 at 2 p.m. 

5. After the registration of 
the case, Inspector Karunakaran (PW 
13) went to the place of occurrence 
and reached there at 3.30 pm The 
Inspector prepared the inquest report. 


The dead body was thereafter sent to 


Palghat where post mortem examina- 
tion was performed by Dr. V. S. Chan- 
dran at 9.20 a.m. on April 21, 1969. 
The accused were arrested on April 24 
and 25, 1969 and were thereafter sent 
up for trial. 

6. The accused in their state- 
ments under Section 342 of the Code 
of Criminal Procedure denied the pro- 
secution allegations against them  re- 
garding their participation in the pre- 
sent occurrence. No evidence was 
produced in defence. 

T. The learned Sessions Judge, 
as mentioned earlier, acquitted the ac- 
cused on the ground that there was no 
reliable -` and convincing evidence 
against them. On appeal the High 
Court disagreed with the Sessions 
Judge and came to the conclusion that 
the 13 accused were guilty of the of- 
fence under Section 302 read with Sec- 
tion 149, Indian Penal Code. 

8. In appeal before us Mr. 
K. R. Kunhirama Menon on behalf of 
the appellants. has assailed the  evi- 
dence adduced by the prosecution and 
has contended that it is of: à most un- 
satisfactory character for founding 
thereon the conviction of the accused. 
It has been further urged by Mr. 
Menon that the High Court was in 
error in reversing the finding of ac- 
quittal recorded by the Sessions Judge. 
As against that, Mr. K. T. Harindra 
Nath has canvassed for the correctness 
of the judgment of the High Court. 

9. Tt cannot be disputed that a 
large number of injuries were caused 


to Anenthakrishnan deceased on April 
20, 1969 near the Palm House asa 


‘result of which he died. Dr. Chandran 


who performed post mortem examina- 
tion on the body of Anan 
found five incised wounds besides 8 
contusions, twolacerated wounds and 
one abrasion over the different parts of 
the body of the deceased. The five in- 
cised wounds were -as under: ` 

"l1. An incised wound 3 em x 5 
cm x .25 cm oblique over the right 
parietal region. . 
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2. Àn incised gapping wound 2 
em x 1/2 em x 1/2 em over the parieto 
occipital suture on the right. 

3. An incised wound 4 cm x 1/2 
em anterio posterior over the posterior 


part over the right parietal region.. - 


4. An incised wound 1 om x 1/4 em 


| x 5 em just in front of the pinna of. 


the right ear directed downwards and 
forwards. | E 
5. An incised gapping wound 2 cm 
xleoex 1 em oblique over the 
right malar eminence.” . : 


On dissection the doctor . found that 
there was a transverse fracture of the 
right zygomatic bone, a depressed stel- 
late fracture of the ala of the right 
temporal bone and a depressed frac- 
ture of the posterior part of. the right 


„parietal bone. There was also'a frac-. 


ture of the right humerus. The in- 

` Juries, according to the doctor, were 
sufficient to cause death in the ordi- 
mary course of nature. : 


10. The case of.the prosecution 
is that the injuries to Ananthakrishnan 
deceased were caused by the 13 ac- 
cused. In order to  substantiate the 
above allegation, the prosecution . has 
examined Velunni (PW 1) and Krish- 
nan (PW 2) as eye-witnesses of the 
occurrence and they have supported 
: the prosecution case as given..above. It 
is upon the evidence of these two eye- 
witnesses that the High Court has 
based the conviction of the. «accused. 
After having been taken through the 
evidence of, these two witnesses, we 
find the same to be far from convinc- 


ing. We are further of the view that. 


the learned Sessions Judge gave  co- 
gent grounds for rejecting the testi- 
mony of these witnesses. The 
Court, in the circumstances, should 
not have reversed the well-reasoned 
judgment of the trial court. , 

11.. According to the two-eye- 


witnesses, each one of the accused at . 
the time of the occurrence was armed .. 


with bamboo sticks resembling police 
lathis and they caused injuries to the 
deceased with those sticks. Dr. Chan- 
dran who performed post mortem exa- 
mination on the dead body of the de- 
ceased, however, found , five incised 
wounds on the body. It is in the testi- 
mony of the doctor that it were these 
five incised wounds , which proved 
fatal and ‘resulted in the death of the 
deceased. Although Dr. Chandran has 


High . 
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added that those incised wounds could 
have been caused with sticks, he ad- 
mits in cross-examination that all the 
five were clean pucca incised wounds. 
Dr. Chandran expressed his disagree- 
ment with the -view that an injury 
caused on the bony part of the body 
with blunt type weapon 


The learned Sessions Judge who was 
of the view that the five incised wounds 


-had been caused by sharp-edged wea- 


pon rejected this part of the statement 
of the doctor and relied. upon the fol- 
lowing observations on page 225 of 


Modi’s Medical Jurisprudence and 
Toxicology, Seventeenth Edition: 
^ “Occasionally, on wounds produ- 


"ced by a-blunt weapon or by a fall the 


skin splits and may look like incised 
wounds when inflicted on tense struc- 
tures covering the bones, such as the 
scalp, eyebrow, iliac crest, shin, peri- 
neum etc, or by a fall on the knee or 
elbow when the limb is flexed. But the 
edges of such wounds wil be found 
irregular with a certain amount of 
bruising, and small strands-of tissue 
may be seen at the bottom bridging 
across the margins, if examined with 
a hand lens. In the case of wounds of 
the scalp the hairbulbs will be found 
crushed, if they are inflicted’ with a 
blunt weapon, but. will be found cut, 
if produced by a cutting weapon." 


In the light of the above observation, 
we find no infirmity in the finding of 


the learned. Sessions Judge that the 


five clean pucca incised injuries which 
were found on the: body of the deceas- : 
ed had been caused by sharp-edged 
weapon and not. by sticks. Dr. Chan- 
dran admits that in case. the. above: 
mentioned injuries were caused by a 
sharp-edged weapon, the same must 
have been a heavy weapon like a chop- 
per as the injuries had resulted in the 
fracture of the underlying bones. 


.-12. As regards the identity of 
the culprits, Velunni PW bas stated 
that he identified the culprits by look- 
ing at their faees during the course of 
the oceurrence. Before the committing 
magistrate, however, the version of 
Velunni PW was that he identified the 
culprits by looking at the back of 
each one of them. Velunni also added 
in his statement. before the committing 
magistrate that he could only see the 
back of each one of the accused at the 


could not - 
.cause a clean pucca incised wound. 
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time of the occurrence. So far as Kri- 
shnan (PW 2) is concemed, he de- 
posed that he had known only two of 
the accused for five or six years be- 
fore the present occurrence but did not 
know the remaining 11 accused. Kri- 
shnan added that he had seen those 
1l accused once before the present oc- 
currence when he called at the office 
of the Communist Party. Krishnan was 
then confronted with his statement 
made before the police. According to 
that statement, Krishnan had no acqu- 
aintance with the persons who caused 
injuries to the deceased. No identifica- 
tion parade w s also held in which 
Krishnan was asked to identify any 
of the accused. The learned Sessions 
Judge in view of the above came to 
the conclusion that the evidence re- 
garding the identity of the culprits 
was not satisfactory. We find nothing 
unreasonable in the above view. 


13. The learned Sessions Judge 
also expressed the opinion that the 
assault on the deceased took place not 
at 11 a.m. as stated by  Velunni and 
Krishnan PWs but before 9.30 or in 
any case before 10 am. Reliance in 
this context was placed upon the evi- 
dence'of Chokkunny (PW 6). Chokkun- 
ny had been deputed by Krishnan to 
take labourers and. get cut Palmyrah 
trees which had been purchased”. by 
Krishnan from Ananthakrishnan; Cho- 
kkunny has deposed that at about 
10 a.m on that-day he was told by the 
wood cutters that  Anànthakrishnan 
had been beaten to death. Chokkunny 
was also confronted with his statement 
made before the police. The learned 
Sessions Judge concluded from that 
statement that Chokkunny -had learnt 
about the death of. the deceased 
from others at about 9.30 a.m. The 
High Court took the view that the 
above montioned time did. not relate 
to the moment when nny 
received information of the death of 
the decased but to the time when the 
deceased had gone alone towards the 
place of occurrence. The police state- 
ment of Chokkunny in this respect is 
not very clear. Be that as it may, ihe 
fact remains that Chokkunny in his 
deposition in court has deposed that it 
was at about 10 am. that he learnt of 
the death of Ananthakrishnan deceased. 
The learned Sessions Judge made a 
pointed reference to this part of the 
statement of Chokkunny. The H 
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igh- presumption certainly 


(Khanna: J.) [Prs. 12-14] S. C. 1861 


Court.in the course of its judgment, 
however, did not deal with this aspect ` 
of the matter. The learned Sessions 
Judge also sought support for the con- 
clusion that the occurrence had taken 
place before 9.30 or 10 am. from the 
evidence of Dr. Chandran. According 
to the doctor, the time which elapsed- 
between the death of the deceased and 
the post mortem examination was 24 


.to 36 hours. The post mortem exami- 


nation was performed at 9.20 am. on 
April 21, 1969. In coming to that opin- 
ion, the doctor referred to the fact 
that he noticed blisters and peeling all 


over the back of the trunk. The doctor 


also noticed signs of decomposition. In 
view of the testimony of Chokkunny 
and Dr. Chandran PWs,. we are of the 


opinion that the learned Sessions Judge 


had reasonable ground for arriving at 


- the conclusion that the assault on the 


deceased took place not at 11 am. but 
earlier than 10 a.m. and that Velunni 
and Krishnan did not witness the oc- 
currence when they arrived near the 
Palm House at about 11 a.m. In de- 
clining to place much reliance upon 
the evidence of :Velunny PW; the trial 
Judge also referred to the fact that the 
aforesaid -witness had enmity with a 


‘large number of the accused. Another 


circumstance which also affected the 
veracity of the statement of.Velunny 
PW was that though he disclosed in 
court that only the 13 accused had 
caused injuries to the deceased, the 
version given by him in the first in- 
formation report was that the injuries 
had. been caused by others besides the 
13 accused. 


14. In an peal under S. 417 
of the Code of Criminal Procedure 
against an order of acquittal, the High 
Court has full power to review at 
large the evidence on which the order 
of ‘acquittal was founded and to reach 
the conclusion that upon the evidence 
the order of acquittal should be revers- 
ed. No limitation should be laced up- 
on that power unless it be found ex- 
pressly stated in the Code, but in 
exercising the power conferred by the 


.Code and before reaching its conclu- 


sion upon fact the High Court should 
give proper weight and consideratio 
to such matters as (1) the view of the 
trial Judge as to the credibility of th 
witnesses; (2) the presumption of in 
nocence in favour of the accused, 

not weakened 


1882 S. C.  [Prs. 1-3} 
by the fact that he has been acquitted 


at his trial; (3) the right of the accus- 


ed to the benefit of any real and rea- 
. isonable' doubt; and (4) the slowness of 
an appellate court in disturbing a find- 
ing of fact arrived at by a Judge who 
had the advantage of seeing the wit- 
nesses. The High Court should also 
take into account the reasons given by 
the court below in support of its order 
of acquittal and must express its rea- 
sons in the judgment which lead it to 


Further, if two. conclusions can be 
based upon the evidence on record, the 
High Court should not disturb the find- 
ing of acquittal recorded by the trial 
court. It would follow as a corollary 
from that that if the view taken by 
the trial court in acquitting the accus- 
ed is not unreasonable, the occasion 
for the reversal of that view wong 
not arise. 





15. Keeping in mime the princi- 
ples enunciated above, we are of the 
opinion that there was no sufficient 
ground for the High Court to reverse 
the judgment of the trial court where- 
.by it acquitted the 13 accused. Learn- 


ed Sessions Judge had given Vr 


ing and cogent reasons in support 

the conclusions at which he vu 
The view taken by him can by no 
means be described as unreasonable. 
Even if the High Court felt that on 
the material on record, e different 
view was also possible that fact, in 
our opinion, did not justify interfer- 
ence with the judgment of acquittal. 
If two conclusions can be reached on 
the basis of the evidence on record, 


the High Court, as already: mentioned . 


above, should not interfere with the 
finding of acquittal recorded by the 


15. We are, therefore, of the 
view that the learned Judges of the 
High Court were in error in reversing 
the judgment of the trial court where- 
by it had acquitted the accused. We 
accordingly accept the appeal, set aside 
the judgment of the High Court and 
restore that of the trial court whereby 
the accused had been acquitted. 


Appeal allowed. 


T. V. R. V. R. Chettiar v. State of T. N. 


hold that the acquittal is not justified.. 


A. Y. R. 


AIR 1974 SUPREME COURT 1862 
(V 6i C 336) 
(From: Madras) 
A. N. RAY C. J. AND E. K. 
MATHEW, J. : 
. T. V. R. V. Radhakrishnan Chet- 
tiar etc, Appellants v. State of Tamil 
Nadu, Respondent. : 

Civil Appeals Nos. 137-138 of 1973, 
D/- 8-8-1974. 

Index Note: — (A) a N. Pancha- 
yats Act (35 of 1958), S. 155 (2) —. 
Dissolution of Panchayat union coun- 
cil — Show cause notice — Copies of 
reports of Collector and  Dixector of 
Rural Development not given—Notice 


if vitiated. 
Brief Note: — (A) Where the sub- 
stance of the reports of the Collector 


and the Director of Rural Develop- 


.ment was given in the form of grounds 


in the show cause notice and the coun- 
cil was to answer the 
same the notice, held, was not vitia- 
ted. Decision of Madras High Court D/- 
4-7-1972 Affirmed. 

Held, further that the three 
grounds mentioned in the notice rela- 
ted to facts as to whether the budgets 
were passed, whether meetings were 


called and whether subjects . brought 


before the meeting were allowed to be 
passed, Those three. grounds were 
questions of fact.. The reports which 
the appellants asked for had: nothing 
more to do with any of the grounds. 
The appellants were not asked to give 
any explanation in: respect of any 
report. (Para 8) 


The Judgment of the Court was. 
delivered by - 


RAY, C. J.:— These two appeals 
are by special leave from the judgment 
dated 4 July, 1972 of the High Court 
of Madras. 

2. The appellants asked for a 
writ of certiorari to quash the orders 
of the Local Administration Depart- 
ment dated 14 April, 1972. 

3. On 9 November, 1971 the 
State Government gave a notice under 
Section 155 of the Tamil Nadu Pan- 
chayats Act hereinafter referrec to as 
the Act calling upon Batlagundu Pan- 
chayat Union Council to show cause 
why it should not be dissolved for one 
year with effect from 16 December. 
1971. The appellants filed a petition 
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under Article 226 of the Constitution 
in the High Court of Madras to quash 
the said order. The High Court on 
4 December, 1971 dismissed the peti- 
tion. The Government thereafter gave 
notice dated 24 January, 1972 under 
Section 155 of the Act calling upon the 
Panchayat Union Council to show 
cause why it should not be dissolved 
as mentioned in the notice dated 9 
November, 1971. The appellants sub- 
mitted their explanation. Thereafter on 
14 April, 1972 the State Government 
dissolved the Panchayat Union Coun- 
cil. This appeal is against that order. 


4. The appellants questioned 
the legality of the order in the High 
Court of Madras in an application 
under Article 226. During the penden- 
cy of the application on 2 May, 1972 
a meeting of the Panchayat Union 
Council was convened under the direc- 
tion of the High Court. The Panchayat 
Union Council passed the resolution 
accepting the proposal of the Govern- 
ment for the dissolution of the Pan- 
chayat. 12 persons voted in favour of 
the resolution and 7 against the reso- 
lution for dissolution of the Panchayat. 


5, On 4 July, 1972 the High 
Court dismissed the petition. 

6. In the notice calling upon 
the Panchayat Union Council to show 
cause as to why it should not be dis- 
solved it was recited that the adminis- 
tration of the Union Council was para- 
lysed because of the deadlock crea- 
ted by the members of the said Pan- 
chayat Union Council The State Gov- 
ernment was of opinion thet the Union 
Council was persistently making  de- 
fault in performing the duties impo- 
sed on it by law. First, it was alleged 
that the Panchayat Union Council re- 
fused to passthe Revised Estimates for 
1970-71and the Budget Estimates for 
1971-72, brought before the Council at 
its meeting held on 12 February, 1971. 
The second ground was that under 
Section 47 (1) of the Act not more 
than sixty days should elapse between 
one meeting and another. There were 
two spells, one between 12 Febmary. 
1971.and 7 May, 1971 and the other 
between 7 May, 1971 and 9 July, 1971 
when the meeting was not convened 
over after the lapse of sixty days. The 
third ground was that the Council 
did not allow any: of the subjects 
brought before it at the meetings held 
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on 7 May, 1971 and 9 July, 1971 to be 
passed 


1. The High Court did not ac- 
cept the appellants’ contention that the 
order was made mala fide to remove 
the appellant from the office of the 
Chairman. . 

8. The only contention which 
was advanced here was that the’ appel- 
Jant had not been given copies of the 
report of the Collector dated 29 Sept- 
ember, 1971 and the report of the 
Director of Rural Development dated 
8 November, 1971. The High Court 
said that the substance of the reports 
wes given in the form of grounds in 
the show cause. notice and the appel- 
lant was called upon to answer the 
same. Furthermore, it appears that the 
three grounds related to facts as to 
whether the budgets were passed, whe- 
ther meetings were called and whe- 
ther subjects brought before the meet- 
ing were allowed to be passed. These 


‘three grounds on which the appellants 


were asked to show cause were ques- 
tions of fact. The reports which the 
appellants asked for had nothing more 
to do with any of the grounds. The 
appellants were not asked to give any 


-explanation in respect of any’ report. 


9. The High Count rightly dis- 
missed the appeals. Therefore these 
appeals fail and are dismissed. Parties 
will pay and bear their. own costs. 


Appeals dismissed. 


AIR 1974 SUPREME COURT 1863 
(V 61 C 337) 

(From Mysore: (1973) 2 Mys LJ 48) 
A. N. RAY, C. J. AND K. K. 
MATHEW, J. 

State of. Mysore, Appellant v. 
Allum Karibasappa and others, Res- 
pondents. 

Civil Appeal No. 971 of 1973, D/-. 
6-8-1974. 

- Index Note: — (A) Mysore Co- 
operative Societies Act (11 of 1959), 
S. 54 — Scope of S. 54 — Notifications 
under S. 54, in effect, superseding 
management of Co-operative Bank, in- 
cluding President and Vice-President— 
Validity — ‘Control’, meaning. 

Brief Note: — (A) Where the 
Mysore State Government, in exercise 
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5s their right to manage the 


1864 S. C. [Prs. 1-7] State of Mysore v. A. Karibasappa 


of the powers conferred by Ss. 54 and 
121 of the Act, issued notifications 


dated 11-8- 1972, in effect, superseding 


the entire committee of . management 
of the Bellary District Co-aperative 
Central: Bank, including the President 
. and the Vice-President, and depriving 


the Committee of their right to manage - 
the affairs of. the Co-operative Society - 


without issuing a notice to it, the ac- 


tion of the Government was ultra’ vires , 


the Act and in violation of the. prin- 
ciples ðf natural justice and the noti- 
fications must be set aside. (Para 18) 

The : two notifications suffered 
‘from two. insurmountable infirmities. 
One was that there was a provision 
under Section 30 to supersede the 
management. The State Government 
did not take recourse to that section. 
while indirectly overthrowing the 
Committee of Management. Section 54 
contemplates exercise of control over 
. the conduct of the business. The 
word “control” suggests check, rest- 
raint or influence. Control is intended 
to regulate. and hold in : check and 


restrain from action. In the guise of. 


exercising control the State has dis- 
placed the committee of Management 
and substituted its own Committee. 
The State has indirectly intended to 
achieve: what it is directly prohibited 
from. doing, under Section 54 of the 
Act 


The. second vice was ` that they 
- were im violation of principles of natu- 
ral justice, Section 30 of the Act con- 
templates a notice where the State 
intends to supersede the Management. 
. The Committee has been deprived of 
affairs of 
the Sociely. They have been deprived 


of the right arbitrarily-amd im utter. 


. defiancé of the powers under the. sta- 
tute. (1973) 2 Mys LJ 43 Affirmed. 

(Para, 17) 
dudaniart of the Court was deli- 
vered by | 


RAY, C. J. eon, See appeal. by. 


Special leave from the judgment dated 
1 June; 1973 of the High Court of 
Mysore. 

2. The respondent Karibasap- 
pa was the President of the Bellary 
. District: Co-operative Central Bank 
Limited, Hospet. He challenged two 
notifications dated 11 August, 1972 
issued by the State Government. The 
notifications were issued in exercise of 


(Para 16). 


'as its representatives, 


the powers conferred by- ‘Sections 54 


and 121 of the Mysore .Co-operative - 


Societies Act, 1959 hereinafter referred: 
to as the Act. E . 

3. The ‘management and adiis 
nistration of the Bank was conducted . 
by the Committee consisting of the 
President, the Vice-President, ànd ten 
elected members from various consti- 


.tueneies and certain nominees of the- 


State Governmént. At no time the 

Government nominated more than 

three persons as its representatives. 
4. The Bank had a share capi- 


‘tal of Rs. 75 lakhs. The State Govern- 


ment contributed Rs. 23.8:lakhs. The. 
Reserve Bank .of India advanced a loan 
of-Rs. 135 lakhs. The Apex Bank also 
gave a loan of Rs. 200: lakhs. The State 
Government guaranteed the repay- 
oe of loans. to: the Reserve Bank of 
ndia 


5. The j 8.3 Bank of India 
Hon time to time inspected the Bank. 
There was en inspection on 14 Octo- . 
ber, 1971. The report referred to many 
irregularities and stated that. the’ fi- 
nancial resources of the Bank had im- 
proved slightly. l l 


6. The Joint Registrar on 3`. 
August, 1972 forwardéd the report to 
the Registrar of Co-operative’ Socie- 
ties and suggested action under Sec- 
tion 54 of the Act. In this background 
the Government issued the: tipugaed 
notifications on 11 August, 1972.. 


T. - Broadly: stated, the notifica- 
tions recited that! the State. had given 
Rs. 23.8 lakhs.to the Bank and it was 
necessary in public interest - to take 
powers to.exercise control over the- 
conduct of the business of the Bank 
to safeguard the public funds. The 
State Government in exercise of the 
powers conferred by Section 54 of the 
Act should have the right to nominate 
fifteen persons 
on the Board of Management and to . 


appoint one among them as the Presi-  ' 


dent, one as the Vice-Président and 
one other as the Managing Director of 
the Bank. The President, the Vice-Pre- 
sident and the Managing Director 
under the notification should exercise 


‘powers and discharge their’ functions 


subject to the supervision, direction 
and control of the State Government: 
The notification further -stated that 
Section 29 which conferred power on 
‘the State Government subject. to any 
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notification dder Section 54 or Sec- 
tion 121 to have “the right to nominate 
as its representatives not more than 
three persons or one-third of the total 
number of members ọf the Committee 
of the Co-operative Society, whichever 
is less” would be modified by substi- 
tuting the words "have the right to 
nominate asits representatives 15 per- 
sons of the Committee of the Co-opera- 
tive Society of whom one shall be ap- 
pointed as Managing Director’. 
notification conferred power on the 
Managing Director subject to the policy 
decision of the Board, the right to 
conduct the business of the Bank and 
to sanction expenditure on  establish- 
ment and certain other powers. 

8. The second notification no- 
minated fifteen persons to form the 
Board of Directors of the Bank. The 
Deputy Commissioner Bellary was ap- 
pointed the President of the Bank. 


9. The Bank .challenged the 
notifications on three grounds. First, 
the action of the Government was ultra 
vires the Act; second, the action 
was bad in violation of principles of 
natural justice; third the action . was 
taken because of political rivalry with 
an evil eye to remove the President 
from the office. 

10. The High Court upheld the 
first two contentions and set aside the 
order. 

11. Section 54 of the Act pro- 
vides that where State aid amounting 


to not less than two lakhs of rupees . 


is given to any co-operative society, 
the State Government, if it is satisfied 
that it is necessary in public interest 
so to do, may by notification im the 
official gazette take power to exercise 
such control over the conduct of busi- 
ness of such society as shall suffice in 
the opinion of the State Government 
to safeguard the interests of the State. 


12. Section 121 enacts. that the 
State Government may, by general or 
special order published d the o official 
gazette, exempt any co-aperative  so- 
ciety or any class of societies from any 
of the nrovisions of this Act or may 
direct that such provisions shall apply 
to such society or class of societies 
with such modifications as may be 
specified in the order. 


13. At this stage. reference 
may be made to Section 30 of the Act 
which provides for  supersession of 
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Committees. If, in the opinion of the 

, the Committee of any Co- 
operative Society persistently makes 
default or is negligent in the perform- 


ance of the- duties imposed on it by 


this Act or the Rules or the bye-laws, 
or commits any act which is prejudi- 
cial to the interests of the society or 


.its members, or is otherwise not func- 


tioning properly, the Registrar may. 
after giving the committee an opportu- 
nity to state its objections, if any, by 
order in writing, remove the committee 


.and appoint a new committee consist- 


ing of one or more members of the 
Society in its place or appoint one or 
more Ai rators who need not be 
members of the society. Section 30 fur- 
ther provides that the Registrar ^an 
manage the affairs of the society for 
such period or periods not exceeding 
two years. There is also a provision 
for extension of the period so that *he 
aggregate period does not exceed four 
years. co 

14. Section 29 to which re- 
ference has already been made  pro- 
vides for the nomination by the Gov- 
ernment of persons on the: committee 
of the Society where the State Govern- 
ment has subscribed to the share capi- 


- tal of a co-operative.society or guar- 


anteed the repayment of loans. The 
members nominated by the  Govern- 
ment under Section 29 of the Act does 
not exceed three or one-third of the 
total number of members of the Com- 
mittee, whichever is less. 

s 15. Section 54 of the Act indi- 
cates that the power thereunder is to 
be exercised in public - interest. The 
control over the business of the Socie- 
ty . contemplated under Section 54 
should be such as is sufficient in the 
opinion of' the State Government to 
safeguard the interests of the State. 


16. In the present case, the 
impeached: orders suffer from two in- 


‘surmountable infirmities. One is that 


the entire committee of Management 
has been superseded. There is a provi- 
sion under Section 30 of the Act to 
supersede the management. The State 
Government does not take recourse to 
the section. Indirectly the State Gov- 
ernment has overthrown the Commit- 
tee of Management including the Pre- 
sident and the ' Vice-President. The 
President and the Vice-President are 
officers. within the meaning of Sec- 
tion 2 (g) of the Act. Section 54 does 
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mot confer any power to remove the 
[President and-the Vice-President of 
the Society. Section 54 contemplates 
exercise of control over the conduct of 
the business. The word “control” sug- 
gests check, , restraint or influence: 
Control is intended to. regulate -and 


: |tion. In the guise of exercising control 
the State has displaced the committee 
of Management and substituted. its 
own Committee. The State has indirect- 
lly intended :to achieve what it is 
directly prohibited from doing under 
Section 54 of the Act. 


. 1T." The second vice of the noti- 
fication is that it is in violation of 
principles of natural justice. Sec- 
tion 30 of the Act contemplates a 
notice where’ the State intends to 
supersede the Management. The Com- 
mittee has been deprived of their right 
to manage the affairs of the Society. 
They have been deprived of the right 





arbitrarily and in utter defiance of the 


Jpowers ;under the statute. E 
18. The High Court rightly set 
aside the impeached notifications. 
19. For these reasons, the ap- 


peal fails and is dismissed. The State 
will pay costs to the respondents. 


“Reese dismissed. 


AIR 1974 SUPREME COURT 1866. 
" (V 61 C 338) 
E R. KHANNA. AND Y. V. CHAN- 
;, DRACHUD, JJ. 
] Babar, Petitioner v. State of .Ma- 
harashtra, Respondent. : 

Writ Peta. No. 30 of 1974, D/- 6 
1974. : 

Index Note: — (A) Maintenance 
of Internal Security Act (1971), S. 3— 
Detention of foreigner with a view to 
making arrangements for his expul- 
sion — Order held valid. 

Brief Note: — (A) Order of Com- 
missioner of Police under Section 3 (1) 
(b) read with Section 3 (2) (c) detain- 
ing.a Pakistani national with a view 
to making arrangements for his ex- 
pulsion from India is valid. 

(Para 10) 


Held, .that the conélusion of the 
detaining authority that the petitioner 
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hold. in check and restrain from ac- 


A.I. R. 


was a Pakistani national was based on 
ample materiel. The petitioner was 
once repatriated to Pakistan and the 
various "deportation orders passed 
against him on prior occasions went 
uniformiy unchallenged. The parents 
of the petitioner and all the members 
of his family had migrated to Pakis- 
tan and it was not unlikely that the 
petitioner himself had done likewise. 
It seems he returned to India sur- 
reptitiously. more in quest of crime 
than in assertion of a right. 

(Para 10) 


: The Judgment of the Court was 
delivered .by 

CHANDRACHUD, J.:— The Com- 
missioner of Police, Bombay, has pass- 
ed an, order of detention against the 
petitioner in exercise of the powers 
vested in him under Section 3 (1) (b) 
read with Section 3 (2) (c) of. the Main- 
tenance ofInternal Security Act. Sec- 
tion 3 of the Act of 1971 invests the 
Commissioner of Police with power to 
make an order of. detention with a 
view to making arrangements for the 
expulsion of a foreigner from India. 
The detention order states that the 
petitioner is a national of Pakistan, 
that he was staying in Bombay illega- 
Hy and unauthorisedly, that. orders 
for his expulsion from India were be- 
ing issued and that untii arrangements 
for his expulsion were made it was 
necessary to detain him. This order is 
challenged in this petition under Arti- 
ele 32 of the Constitution. 


2. Learned counsel for the peti- 


-tioner contends that there is no evi- 


dence to show that the petitioner is a 
-Pakistani national and therefore the 
order of detention is illegal. We see no 
substance in this contention. The Bom- 
bay Police had first arrested the peti- 
tioner in 1957 in a theft case which 
resulted in a conviction on April 15, 
1958, He was arrested again on July 
20, 1958 under Section 54, Criminal 
Procedure Code. On inquiry into his 
antecedents it was discovered that he 
was convicted twice by a Court in 
Pakistan on November 20, 1954 and 
May 17, 1956. He was thereafter con- 
victed by a Court in Bombay on April 
15,1958 under Section 380, Penal Code. 
It is clear from these convictions that 
the petitioner was in Pakistan till about 
the middle of 1956 and that he entered 
India some time before April, 1958, The 
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Bombay that in 1953 he had gone to 
Lahore unauthorisedly and that after 
serving out: the sentence imposed on 
him in the second trial held in Lahore 
he came to India without any travel 
documents. It is clear from the affida- 
vit filed by the Assistant Commissioner 
' of Police, Special Branch (1), C.LD., 
Bombay, that the petitioner entered 
India surreptitiously by crossing ` the 
Indo-Pakistan border near Attari Road. 
The petitioner stated before the Im- 


migration authorities in India that he, 


was born at Amritsar in 1933 but he 
was unable to produce any proof re- 
garding his birth in Amritsar or that 
he was domiciled in India when the 
Constitution came into force on Janu- 
ary 26, 1950. . 


3. The petitioner was prosecu- 
ted under Rule 3 read with Rule 6, 
Passport (Entry into India) Rules, 1950 
for having entered India unauthorised- 
ly and in that trial he was convicted 
on March 17, 1960 by the learned Chief 
Presidency Magistrate, Bombay. An 
order of deportation was thereafter 
passed against the petitioner on June 
` 8, 1963 and he was deported in pursu- 
ance of that order on June 11, through 
the Munabow Check Post, Rajasthan. 


4. On September 28, 1963 the 
petitioner was again arrested in Bom- 
bay for offences under Sections 380 
and 454, Penal Code. It is obvious that 
after being deported the petitioner en- 
tered India without any travel docu- 
ments. He was prosecuted once again 
for breach of Rules 3 and 6, Passport 
(Entry into India) Rules 1950 and was 
sentenced to two months’ rigorous im- 


prisonment on December 14, 1963. The © 


same court convicted him under Sec- 
tions 380 and 454, Penal Code and sen- 
tenced him to two years’ rigorous im- 
prisonment. 

5. Another  deportation order 
was issued against the petitioner on 
October 5, 1964. On November 17, 1966 


the petitioner was taken to the office. 


of Deputy Commissioner of Police 
after his release from jail amd since 
due to political conditions the peti- 
tioner could not be deported to Pakis- 
tan, he was interned under the provi- 
sions of Foreigners Internment Order, 
1962. During the internment, the peti- 
fioner opted for his repatriation to 
Pakistan and accordingly he was re- 
patriated on December 25, 1965. 


Babar v. State of Maharashtra 
petitioner admitted after his arrest in 
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6. The petitioner once again 
entered India without any travel docu- 
ments and was arrested by the Bom- 
bay Police on April 25, 1967 for an 
offence under the Bombay Prohibition 
Act. The case was withdrawn and the 
petitioner was ordered to be deported 
on August 14, 1967: This order was 
carried out by deporting the petitioner 
through the Check Post at Barmer. 


1. The petitioner was found in 
Bombay once over again on February 
28, 1970 and was arrested under R. 3 
of the Passport Rules, 1950. He was 
released on bail in the sum of Rupees 
1000/- but he jumped bail and could 
not be tnaced for many months. He 
was arrested on November 6, 1970, was 
prosecuted once again for illegal entry 
into India and was convicted and sen- 
tenced by the learned Addl. Chief Pre- 
sidency Magistrate, Bombay. In the 
meanwhile it was discovered that he 
was enlarged on bail in a Sessions case 
but had jumped bail there also. He 
was put up for trial before the Ses- 
sions Court, Greater Bombay, and was 
sentenced to two years’ rigorous impri- 
nea ‘in’ Sessions Case No. 81 of 

71. 


8. On his NS from jail on 
February 15, 1972 the petitioner was 
put under arrest under Section 151. 
Criminal Procedure Code, with a view 
to preventing his from going  under- 
ground and acting in any manner pre- 
judicial to the security of the country. 
On the 16th a deportation order was 
passed against the petitioner, which is 
challenged in this petition. The  peti- 
tioner. could.not be deported immedi- 
ately after the order of deportation 
was passed as the Indo-Pakistan border 
was sealed. It is for this reason that 
the petitioner was detained in order 
that’ he may be expelled from India. 


9. The order of detention pass- 
ed by the Commissioner of Police was 


_approved by the State Government on 


August 25, 1972 and thereafter the 
matter was referred to the Advisory 
Board as required under Section 10 of 
the Maintenance of Internal Security 
Act, 1971. The opinion of the Advisory 
Board is on the record before us from 
which it is clear that the Board had 
taken into consideration all the rele- 
vant aspects of the matter before be- 
ing satisfied that the detention was 


' justified. 
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10. . These facts leave no doubt 
that the detaining authority had ample 
material on which to come to the con- 


clusion that the petitioner is a Pakis-- 
tani national. The petitioner was once, 


repatriated to Pakistan on his own re- 
:|quest and -the 
orders passed against him on prior .oc~ 


casions -went' uniformly unchallenged. - 


The parents of the petitioner amd 

the members ‘of his family have mig- 
rated to Pakistan and it is not unlike- 
ly that the petitioner himself had done 
likewise. He seems to have returned to 
india surreptitiously more in quest of 
crime than in assertion of a right. . 


11.. . We tlierefore : dismiss the 
RIRE and discharge the Rule. 


j^ ar Petition’ dismissed. i 





AIR 1974 ‘SUPREME COURT 1868. 
i 61 C- 339). - 

(From: Delhi: AIR 1973 Delhi 218) 

A. N. RAY,.C. J. AND K. K. 

EN MATHEW, meri 

Shri Mandir Sita Ramji, "Appellant 

_ v. Governor of Delhi and others, Res- 

- pondents. 


Civil Appeal No. 1726 of 1972, Dj- 


6-8-1974. 


. Index ‘Note: .— (A). Land Acquisi- 
tion Act (1894), S. 5-A — Hearing `of 
objections. — Collector not enquiring 
: into objection raising question of fact 
. — Decision’ of Government: on obese 
^, tion is illegal. 


Brief Note: — (ay The sidan 


that certain lands belonged to the reli-- 


gious institution and ‘would come 


within. the purview of the. exempted. 


class of lands in the notificatiom- raises 
questions of fact.and therefore the land 
acquisition : -Collector must enquire into 
and give & hearing and make :recom- 
mendation as provided under S. 5A. 
- His. failure would show that he declin- 
ed to. éxercise his jurisdiction. The 
fact that the ultimate decision has to 
be made by the State Government does 
not relieve the Collector from his sta- 
tutory duty to enquire into the. objec- 
tion and make the recommendation. 
The observance of the procedure laid 
down by statute before depriving . à 
person of his property is necessary tq 
generate the. feeling that rule of law 
HRR DISEM 


" 
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various  deportation. 


2 the objection “and make. the. 


~ 


A.I. R. 


prevails in this country. When a pro- 
cedure is prescribed by the legislature, 
it is not for the court to substitute a 
different one according to its notion of 
justice. AIR 1978 Delhi 218 Reversed. 
(Para 6) © 
A. decision by the Government on: 
the objection, when the Collector af-- 
forded no opportunity- of. being heard 
to the objector, would not be proper. 
The power to hear the objection under : 
Section 5A is that. of the Collector and 


- -not of the appropriate Government. It. 


is no doubt true that the recommenda- 


-tion of the. Land Acquisition Collector 
js not binding on the Government. The 


Government may .choose either’ to ac- 
cept the recommendation or to reject - 


Jit; but the mandatory requirement of 


the section is that when a person's pro-- 
perty. is proposed to be acquired, he 


' "^ must be given an opportunity to show ` 
. cause against it. The fact that the Col- 


lector’ is not the authority .to decide 


: the objection does not exonerate him -` 


from his duty to hear the objector. on. 


mendation.' (Para 5) - 
The Judgment’ of the ; ; Court. was, c 


"delivered by. 


MATHEW, Yi — The appellant fil- 
ed a-writ petition: before the 


cation dated November 7, 1968, issued 
under.S. 6 of the Land- Acquisition Act, . 
1894 (hereinafter called the-‘Act’). A 

learned Single .Judge of the Court 
quashed thé notification mainly on the ` 


.ground that the Land Acquisition Col- 


lector gave no opportunity to. the ap- 
pellant of being heard in respect of 


. thé objections filed under S. 5A of. the“ 
: Act. The -respondent (Lt. Governor of 


Delhi) filed a letters patent appeal be- 
fore a Division. Bench. The Division 
Bench allowed the appeal This appeal - 
by certificate, has been filed. _ against: 

that judgment. E 


2.: "The Delhi _ 5 Adndhuisbicton 
issued a notification under Section 4 
of the Act on November 13, 1959 stat- 
ing that land. measuring about 34070 
acres was needed for a public purpose. 
The. notification specifically excluded 
from its purview “land under grave- 
yards, tombs, shrines and the land 
attached to religious institutions and . 
wakf property”. The appellant, a so- 
ciety registered under the Societies Re- 


‘gistration Act 21 of 1960, filed an ob- 


jection under 8. 5A of the Act in res-- 


recom- . 


High. . 
. Court of Delhi for quashing a notifi- 


- 
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pect of 324 bighas of land in village - 


Karkar Duma. The objection was that 
the land in question belonged to a reli- 
gious trust viz, Mandir Sita Ramji, 
and was exempted from the purview 


of thenotification. The Collector sub- 


mitted his report on the objection to 
the Delhi Administration on August 
18, 1962 and thereafter on November 
7, 1968, the Delhi Administration issu- 
ed the declaration under S. 6 of the 
Act including the land in respect of 
which Mandir Sita Ramji had filed ob- 
jection under S. 5A of the Act. 


3. The objection filed by the 
appelant before the Land Acquisition 
Collector was not traceable in the 
office. of the Land Acquisition Collec- 
tor. But on the date fixed for hearing 


viz, July 27, 1962, a copy of the objec-- 


tion was found in the records on whi 
-there was the following endorsement: 
63 V. Karkar Duma. f 


"Please report if this property is 

that of Shri Mandir Sita Ramji, a cha- 
ritable institution and is exempt from 
the notification." 
The Land Acquisition Collector, with- 
out any further hearing, and without 
any consciousness of his having called 
for a report, submitted his report dated 
August 18, 1962 and in that report he 
stated that an objection was received 
from Shri Mandir Sita Ramji. There is 
nó mention in that report that he re- 
ceived any report in pursuance to his 
order on the copy of the objection peti- 
tion or that any personal or other kind 
of enquiry was made in respect of the 
land in question subsequent to July 27, 
1962. In that report, the Collector, after 
noting-the lands and houses in res- 
pect of which Shri Mandir: Sita Ramji 
had filed objections, made the follow- 
ing report: i 

"Decision may kindly, be taken 
after the inspection of the site". — 


Thereafter, it is common ground, that 


the Delhi Administration did not give 
ahéaring tothe appellant before publi- 
shing the declaration. It was .on the 
basis of these circumstances. that the 
. learned Single Judge and the Division 
Bench came to the conclusion that the 
appellant was given no opportunity of 
being heard under Section 5-A of the 
Act. - 

4. When the appeal came up 
for hearing before the Division Bench, 
the Division Bench felt that an oppor- 
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tunity of being heard should have been 
given tothe appellantand so the Bench 
directed the Delhi Administration to 


. give the appellant an opportunity of 


being heard.on the objection and send 
its report. The appellant was heard 
and the Lt. Governor, by his -order 
dated -April 27, 1972, rejected the 
objection. Thereafter, the appeal was 
again taken up for hearing and the 
Division Bench came to the conclusion 
that it was not necessary that the Land 
Acquisition Collector should have 
heard the appellant under Section 5A 
and that there was no substance in the 
contention of the appellant that the 
land in question was . attached to a 
religious institution and, therefore, al- 
lowed the appeal and dismissed .the 

writ petition. | 
5. The learned Single Judge 
allowed the writ petition on the basis 
that the appellant had no opportunity 
of being heard by the Collector under 
Section 5A. The duty to afford such an 
opportunity is mandatory. A decision 
by the Government on the objection, 
when the Collector afforded no oppor- 
tunity of being heard to the objector, 
would not be proper. The power to 
hear the objection under Section 5A 
is that of the Collector and not of the 
appropriate Government, It is no doubt 
true that the recommendation of the 
Land Acquisition Collector is not bind- 
ing on the Government. The Govern-} - 
ment may choose either to accept the 
recommendation or to reject it; but 
the requirement of the section is that 
when a person’s property is proposed 
to be acquired, he must be given an 
ity to show cause against it. 


. Merely because the: Government may 
‘not. choose to accept the recommenda- 


tion of the Land Acquisition Collector, 
even when he makes one, it cannot be 


‘said that he need not make the recom- 
` mendation at all but leave it to the 


Government to decide the matter. In| ' 
other words, the fact that the Collector 
is not the authority to decide the ob- 
jection does nof exonerate him from 
his duty to hear the objector on thd 
objection and make the recommenda- 
tion. : i : 
6. The objection in substance 


“was that the lands in question were 


attached to a religious institution and 


.were therefore, immune from being 


acquired under the notification. That 


was how the Land Acquisition Collec- 


1870 S. C. 


tor understood the objection. The ob- 
jection raised & mixed question of law 
and fact and it was because of that 
that the Collector called for a report. 
To say,as the Division Bench has done, 
that the objection reised only a question 
of law and, therefore, the Collector 
could decline to make the recommenda- 


tion and leave it to the appropriate Gov- 


ernment to decide the question is neither 
here nor there, inasmuch as the High 
Court itself has stated that the ques- 
tion whether the land'is attached to 
the religious institution would depend 
upon resolution of questions of fact. 
The Division Bench said: 


“Thus it is the manner of the uti- 
lisation of land which will determine 
whether it was ‘attached to’ or not in 
the present case. In as much as nothing 
has been shown that the land was uti- 
lised for the purpose of the temple or 
the institution or that its income was 
so utilised, it must be held that the 
mere contiguity of the land to the tem- 
ple of Shri Hanuman or its ownership 
by Shree Sita Ram- Bhendar/Maudir 
Sita Ramji at Pilani would not make 
the land in question ‘attached to’ any 
one of these.” m 
If this is so, it is difficult to under- 
Stand why the objection raised only a 
question of law which could be left 
to the decision of the appropriate Gov- 
ernment without the recommendation 
by the Collector. As we have said, the 
objection was that the lands belonged 
to the religious institution and would 
come within the purview of the 
exempted class of lands in the notifi- 
cation. In substance, this was an ob- 
jection that the lands were attached to 
the religious institution. As the objec- 
tion raised questions of fact, the Land 
Acquisition Collector should have en- 
quired into them and should have 
made his recommendation as provided 
in Section 5-A. The failure of the 
Land Acquisition Collector to inquire 
into the objection after giving the ap- 
pellant an opportunity of being heard 
would show that he declined to exer- 
cise his jurisdiction under the section. 
As we said, the fact that the ultimate 
decision has to be made by the State 
Government did not relieve the Col- 
lector from his statutory duty to en- 
quire into the objection and make the 
recommendation. We see no reason 
why the Division Bench should have 
departed from the precedure prescrib- 
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ed by the statute. The observation of 
the procedure laid down by statute be- 
fore depriving a person of his property). 


‘is necessary to generate the feeling that: 


rule of law prevails in this country. 
When a procedure is prescribed by the 
legislature, it is not for the court to 
Substitute a different one according to 
its notion of justice. When the legisla- 
ture has spoken, the judges cannot af- 
ford to be wiser. : 


7. We quash the declaration 
published under S. 6 of the Act in so- 
fer as it relates to the lends covered 
by the objection and direct the Land 
Acquisition Collector to enquire into 
the objection after giving an opportu- 
nity to the appellant of being heard 
and make the necessary recommenda- 
tion to the appropriate Government. 
The appropriate Government will pro- 
ceed further in the light of its decision 
on the recommendation. We set aside 
the order of the Division Bench and 
allow the appeal but make no order as 
to costs. ES . 


Appeal allowed. 





AIR 1974 SUPREME COURT 1870 
^ o (v60 C34) ^ . 
(From: Bombay) 


. M. H. BEG AND R. S. SARKARIA, JJ 


Kondabai Kunkalika Salunke, Ap- 
pelant v. Chintamanrao and others, 
Respondents. 

Civil Appeal No. 536 of 1974, D/- 
25-3-1974. . 


Index Note: — (A) Constitution of 
India, Art. 136 — Application for set- 
ting aside abatement of second appeal. 
— Dismissed without assigning any 
reason — Fit case for exercise of juris- 
diction under Article 136. 


Brief Note: — (A) Where an ap- 
plication for setting aside of abatement 
of the second appeal is dismissed with- 
out issuing any notice to the  res- 
pondents and without stating any 
reasons at all for the. dismissal 
a -good enough. case is made out 
for the exercise of the jurisdiction 
of the Court, to interfere, under Arti- 
cle 136. Even in cases where such an 
application is dismissed for some patent 
infirmity, the Court concerned should 
give its reasons for the dismissal. 


(Para 2) 
GR/HR/D107/74/GDR 
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Judgment of the Court was deli- 
vered by 

BEG, J:— The only question in 
this appeal by special leave granted by 
us last week is whether the application 
dated the 8th February, 1973, praying 
for the setting aside of the abatement 
of the Second Appeal No. 1110 of 1968 
and for condoning the delay in apply- 
ing for the setting aside of the abate- 
ment, filed in the High Court of Bom- 
bay, should have been dismissed out- 
right without issuing a notice to the 


respondents, by a single-word order, 
“rejected”, passed on 8-3-1973. — 
2. After having been taken 


through the application, we think that 
the applicant had stated matters which 
required to be satisfactorily controver- 
ted before such an application could 
be dismissed. Even in cases where such 
an application is dismissed for some 
patent infirmity, the Court concerned 
should, in our opinion, give its reasons 
for the dismissal. Such orders are judi- 
cial orders subject to a final appeal, 
for exceptional reasons, to this Court. 
We think that, in a case where such an 
application is dismissed without issu- 
ing any notice to the respondents «and 
without stating any reasons at all for 
the dismissal, a good enough case is 
made out for the exercise of the juris- 
diction of this Court, to interfere, 
under Article 136 of the Constitution. 
Consequently we set aside the order 
of dismissal dated the 8th March, 1973, 
and send back the case to the High 
Court of Bombay for disposal. in ac- 
cordance with law. The parties will 
bear their own costs. The stay order 
passed by this Court will remain In 
operation for a period of two weeks 
more from today. 


Order accordingly. 


AIR 1974 SUPREME COURT 1871 
(V 61 C 343) - 
(From: Punjab and Haryana) 
H. R. KHANNA AND P. K. 
GOSWAMI, JJ. 
State of Haryana, Appellant v. 
Gurdial Singh and another, Respon- 


dents. 
Criminal Appeals Nos. 1 and 2 of 
1971, D/- 19-3-1974. 


. GR/HR/B396/74/VBB 


' learned Sessions Judge Karnal 


village .Taraori, a brother 


State of Haryana v. Gurdial Singh [Prs 1-3] . S. C. 1871 


Index Note: — (A) Penal Cod» 
(1860), Ss. 299-300 — Murder charge— 
Appreciation of evidence — Benefit of 
doubt — Inconsistent versions of oc- 
currence — Conviction set aside — 
(X-Ref:— Evidence Act (1872), S. 3, 
“Proved’’). ` 

Brief Note: — (A) One version 
that P was responsible for murder, 


“contained in evidence of witnesses in 


Court, while other version that G shot 
dead the deceased was contained in 
their statements made before police — 
Again, contradiction in versions as to 
who witnessed the .occurrence — In 
view of contradictory versions, convic- 
tion of P held could not be sustained. 
Judgment of High Court of Punjab 
and Haryana, Affirmed. (Para 20) 


Judgment of the Court was deli- 
vered by 

KHANNA, J.:— Pargat Singh (31) 
of village Taraori was convicted by 
under 
Section 302 Indian Penal Code and was 
sentenced to death. Gurdial Singh (35) 
of village Ramana was also tried along 
with Pargat Singh and was convicted 
under Section 302 read. with See. 34 
Indian Penal Code. He too was senten- 
ced to death. On appeal and reference 
the Punjab and Haryana High Court 
set aside the conviction of both the ac- 
cused and acquitted them. The State of 
Haryana has filed these appeals against 
the acquittal of the two accused ` by 


.special leave. 


2. The prosecution also filed 
charge sheet against Gurdial Singh of 
of Pargat 
Singh accused, but as he was found to 
be insane, the committing magistrate 
directed that his case be separated and 
a separate challan be filed against him 
The said Gurdial Singh of village Ta- 
raori was, in the meanwhile; directed 
to be sent to the hospital for his treat- 
ment. : 


3. . The prosecution case is that 
Avtar Kaur (PW 3) was married about 
33 years ago to Gurinder Singh of vil- 
lage Shamgarh. Gurinder Singh was 
one of the biggest landlords of Karnal 
district and belonged to a family of 
Chiefs. About four years after the mar- 
riage, Lal Singh, who was aged 65 or 


70 years at the time of the present oc- 


currence, was brought by Gurinder 
Singh toreside with himin Shamgarh. 
Lal Singh was previously in the service 
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of the mother of Avtar Kaur. Lal Singh 
was respected like a Guru and was 
known ‘as Dadaji. Gurinder Singh used 
to consult Lal Singh deceased with re- 
gard to his affairs and generally acted 
upon the advice of Lal Singh. When a 
ceiling on lands was imposed, Gurin- 
der Singh, with a view to save some 
land and prevent its being declared 
surplus, transferred 23 acres of 
situated in village ^Taraori to Pangat 
Singh accused and an equal area.of 
land in, that village to Gurdial Singh, 
brother: of Pargat Singh. Pargat Singh 
and Gurdial Singh -were sons of Sher 
Singh, maternal uncle ‘of Gurinder 
Singh, and used to reside with him. 
After the land had been transferred 
by Gurinder Singh to  Pargat Singh 
and Gurdial Singh, they shifted to 
village Taraori which is at a distance 


of about 4 miles from Shamgarh. They 


however, used to visit Paaka off 
and on. 

4. Gurinder Singh died a.few 
months before the present occurrence. 
He was survived -by his widow Avtar 
Kaur and three sons Daljit Singh, 


Gurjeet Singh and Sukhjeet Singh and 


two daughters Sukhjiwan Kaur and 
Harjiwan Kaur. Sukhjeet: Singh and 
Harjiwan Kaur were the only two un- 
married children. Sukhjeet Singh’ was 
a student of Doon School Dehra Dun. 
while Harjiwan Kaur was studying in 
another school in Dehra’ Dun. Both of 
them were present in. their house at 
Shamgarh during the days of thé pre- 
sent occurrence having come there 
during winter vacation. The house is 


also described during the course of evi-- 


dence as a fort. Daljit Singh and Gur- 
jeet Singh also used to live in that 
house. Sukhjiwan Kaur too was pre- 
. sent there on the night of occurrence. 


5. -After the death of Gurinder 
Singh. Avtar Kaur used to consult Lal 
Singh in every matter. Gurinder Singh 


at the time of his death was construct- - 


ing a cold storage. One chamber of the 
cold storage had been completed during 
the lifetime of Gurinder Singh, while 
the other chamber yet remained to be 
completed. Some money was .required 
by Avtar Kaur in that connection. Lal 
Singh deceased accordingly called Par- 
gat Singh accused about 15 days before 
the present occurrence and told him 
that as Gurinder Singh had given to 
him and his brother land worth rupees 
two lakhs, they should help Avtar Kaur 
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when she was in need of money. Par- 
gat Singh accused then stated that he. 
had nothing to do with that. He also 
abused Lal Singh and told him that he 
was nobody to demand the money.. Lal 
Singh deceased then threatened Pargat 
Singh that he.would get a suit filed 
through Sukhjeet Singh, who had re- 
cently become major, in respect of the 
land which had been given to Pargat 
Singh and his brother Gurdial Singh. 


' 6. Daljit Singh eldest son of 
Gurinder Singh, it is stated, was a 
spend-thrift. Lal Singh deceased and 
Gurinder Singh used to tell Daljit 
Singh not to spend too much money. 
After the death of Gurinder Singh, Dal- 
jit Singh demanded more land in addi- 
tion to the land which had been given 
tohim by Gurinder Singh in his life- 
time. Demand was.also made by Daljit 
Singh for more money. There used to 
take place quarrels between Avtar 


‘Kaur and Daljit Singh on that account. 


7. The case of the prosecution 
further is that on December 11, 1968 


Avtar Kaur, Sukhjiwən Kaur, Harjiwan _ 


Kaur, Sukhjeet Singh and Lal Singh 
took their meals. in the dining room 
on the ground floor of the fort. Gur- 
jeet Singh was on that day away to 
Ferozepore to attend a marriage. After . 


finishing the meals at 9.15 p.m. Avtar’ ` 


Kaur and her two daughters went to 
her bed room on the upper storey. | 
Sukhjeet Singh had a room on the 
ground floor and Be went to that room. 
At about 10 p.m. Avtar Kaur after 
finishing other work went to the room 
of Lal Singh. Lal Singh at that time 
sat on his cot, while Avtar Kaur sat 
nearby on a chair. Avtar Kaur during 
the course of her talk asked Lal Singh 
to settle the matter about Daljit Singh 
and to give to him what was his due. 
When Avtar Kaur and Lal Singh de- 
ceased were talking, they heard the 
sound of a car in the outer courtya-d. 
Daljit Singh, Pargat Singh,  Pargat 
Singh’s brother Gurdial Singh, Gur- 
dial Singh of Ramana. and Rajinder 
Singh alighted from the car. Rajinder 
Singh belongs to village Bairsal He 
had borrowed Rs. 3,000 in connection 
with the election of Chanda Singh to. 
the Haryana Legislative Assembly in 
1968. Earlier on that day  Rajirder 
Singh refunded Rs. 1,500 out of the 
amount of Rs. 3.000 to Ram Lal. who 
was working as an accountant of 
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Gurinder Singh's estate. As Daljit 
Singh, Rajinder’ Singh and  Gurdial 


Singh of Ramana had earlier in the day ` 


gone for Shikar, Sukhjeet Singh came 


out and enquired from Daljit Singh as to’ 
what he had shot. Sukhjeet Singh was 


then told by Daljit Singh that he had 
been ableto shoot four partridges. Dal- 
jit Singh then went upstairs to his own 
room taking his gun with him. Sukh- 
jeet Singh also went to his own room. 
About 5 or 10 minutes thereafter 
Sukhjeet Singh and Avtar Kaur heard 
Some footsteps going up the staircase. 
Pargat Singh, his brother Gurdial Singh 
and Gurdial Singh of Ramana then came 
inside the room wherein Avtar Kaur 
was talking to Lal Singh deceased. 
Pergat Singh was holding a double 
barrel gun P2 in his hand. . The said 
gun. belonged to Rajinder Singh. Avtar 
Kaur enquired from Pargat Singh and 
others as to why they had come at 


such late hour. Pargat Singh replied ` 


that they had come back after Shikar. 
Lal Singh then asked them as to whe- 


ther all three of them had become 


Shikaris. Pargat Singh replied in the 
: affirmative and said that they would 

make a Shikar of Lal Singh. Pargat 
Singh at the same time fired at Lal 
Singh. Before the shot was fired at 
Lal Singh, Pargat Singh and his two 
companions made some .sign to each 
other. Lal Singh on receipt of the shot 
fell down on the spot and died .soon 
thereafter. Avtar Kaur was- stunned 
because of the incident. Pargat Singh 
and his two companions then left. Har- 
jiwan Kaur, Sukhjiwan Kaur and 


Sukhjeet Singh on hearing the gun 


shot came to the roam where Avtar 
Kaur was present and were told about 
the occurrence by her. Avtar Kaur was 
then taken to -her room. Sukhjeet 
Singh was directed by her to call ac- 
countant Ram Lal .When Ram Lal 
came there he was told by Avtar Kaur 
that Pargat Singh had killed Lal Singh 
by firing a shot with a double barrel 
gun. Ram Lal was told to go to the 


police station and to bring.the police. © 


Ram Lal then woke up the car driver 
and went in the car towards the police 
station. When the car reached near the 
bus stop of village Shamgarh on the 
Grand Trunk Road, Ram Lal saw a 
police party which included Sub Ins- 
pector Ram Rikh. Ram Lal then told 
the Sub Inspector that Lal Singh had 


been murdered in the fort and that Ram 
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. to the mortuary in Karnal. 


‘that gun. These 


:Code of Criminal 


State of Haryana-v. Gurdial Singh. (Khanna J.) [Prs. 7-9A] S. C. 1873 - 


Lal had been depuiod by Avtas Kaur to 
cali the Sub Inspector. Sub Inspeeiir 
Ram Rik) then went to the fort whare 
Avtar Kaur made statement PD at 
3 a.m. to him. The. said statement wes 
sent to police station „Butana at a dis- 
tance of 6 1/2 miles from the place ‘of 
‘occurrence and formal first informa- 
tion report PJ was prepared on tne 
basis of statemert PD at 3.45 p.m. 
Inquest report relating to the dead 
body was thereafter prepared by the 
Sub Inspector. The dead body was sent 
Post-mor- 
tem examination on the dead body was 


-performed by Dr. Jagdeep Singh at 


4.30 p.m. on December 12.. 


8. .On the morning following 
the occurrence, ie. on’ December 12, 
1968, a number of persons including 
Daljit Singh, Rajinder Singh, Pargat 
Singh and the latter’s brother Gurdial 


‘Singh assembled at the fort. Sub Ins- 


pector Ram Rikh did not arrest Pargat 
Singh or his brother Gurdial Singh. 
Daliit Singh then produced gun P-2 of 
Rajinder Singh along with an empty 
cartridge which had been fired from 

articles were taken 
into possession. 


.9. During. the course of inves- 
tigation, it is stated, a counter version 
of . the occurrence came to light. Sub 
Inspector Ram Rikh and the Deputy 
Superintendent of Police who was 
supervising the investigation kept 
Superintendent of Police Brar (DW 1) 
informed of the investigation. Final 
report under Section 173 of the Code 
of Criminal Procedure in court was 
filed by Sub Inspector Ram Rikh In 


-that report only Gurdial Singh of 


village Ramana was shown.as the cul- ` 


_ prit. The names of Pargat Singh and 


his brother Gurdial Singh were men- 
tioned in column No. 2 of the challan. 
The reason for that, according to Sub 
Inspector Ram Rikh, was that those 


- two .persons had been found on inves- 


tigation to be innocent. 
9A. | The two accused in their 
statements under Section 342 of the 


Procedure denied 
the prosecution allegations which ap- 


‘peared against them in the prosecution 


evidence. In defence the accused exa- 
mined Superintendent of Police S. S. 
Brer who deposed that in view of the 
fact that there were two versions of 
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the occurrence, he ordered that before 
any arrest was made, a thorough probe 
should be made in the matter to find 
out the truth. 


19. The trial court accepted the 
prosecution version, of the occurrence 
and, in doing so, relied upon the evi- 
dence of Avtar Kaur. It was further 
held that the evidence of Avtar Kaur 
was corroborated by that of Sukhjeet 
Singh and Harjiwan Kaur, who had 
deposed that when they looked out on 
hearing the gun shot, they saw Pargat 
Singh holding a gun and two Gurdial 
Singhs going downstairs. Regarding 
the counter version of the occurrence 
which appeared from the police state- 
ments of Avtar Kaur, Sukhjeet Singh 
and Harjiwan Kaur, the trial court 
held that compared to that version, the 
version as given in the evidence of the 
above witnesses in court was reliable. 
In the opinion of the trial court, the 
investigation of the case . was tainted 
and unfair. The argument that there 
was delay in recording the report was 
rejected. 


11. On appeal the learned Jud- 
ges of the High Court found that the 
circumstances of the case showed that 
the first information report was re- 
corded subsequent to the time at which 
it purported to have been recorded 
and was the result of deliberation and 
consultation. The High Court also found 
that the witnesses, upon whose testi- 
mony reliance had been placed by the 
trial court, had supported another ver- 
sion of the occurrence. It was also found 
that an attempt had been made to im- 
prove upon the story with a view to 
save Daljit Singh, eldest son of Avtar 
Kaur. Ocular evidence was also found 
to be not in consonance with the medi- 
cal evidence. In the result the High 
Court aecepted the appeal, set aside 
the conviction of the accused and ac- 
quitted them. f 


12. We have heard Mr. Janar- 
dhan Sharma on behalf of the appel- 
lJant-State and Mr. Nuruddin on þe- 
half of the accused-respondents and 
are of the opinion that the judgment 
of the High Court calls for no inter- 
ference. : 

: 13. It is not disputed that Lal 

Singh deceased died as a result of gun 
shot wound. Dr. Jagdeep Singh who 
performed post-mortem, examination 
on the dead body found 
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: “a single oval wound of entry 
with irregular inverted margins, 1 3/4” 
in transverse diameter and 11/4” in 
vertical diameter, placed on the right 
side of the neck, just above the clavi- 
cle about half inch from the mid-line. 
The margins of the wound showed 
blackening and scorching. Hair of 
beard were not singed. The wound was 
directed backwards and downwards 
and towards the mid-line producing 
extensive laceration of underlying 
tissues and fracture of clavicle bone of 
right side. Right pleura was ruptured 
on the top and the pleural cavity con- 
tained large amount of blood. Upper 
lobe of right lung was lacerated com- 
pletely. Middle and lower lobes were 
contused, showing bleeding on the sur- 
face. A part of the projectile, lying on 
the right side of the thoracic cavity, 
was recovered from mediastinum and . 
two from the left lung, which was also 
showing haemorrhages at various parts. 
In the mediastinum big vessels were 
ruptured at many places and medias- 
tinum was found’ containing large 
amount of clotted blood.” - 


The injuries were sufficient in the 


ordinary course of nature to cause 

death. . 
14. The case of the prosecution 

is that it was Pargat Singh accused 


who fired shot at Lal Singh and thus 
killed him, The prosecution for this 
purpose relied upon the ocular evi- 
dence of Avtar Kaur (P. W. 3) who 
in the course of her deposition sup- 
ported the prosecution case as given 
above. The High Court did not place 
reliance upon the testimony of this 
witness, and we find no sufficient 
ground to take.a different view. Avtar 
Kaur was confronted with her state- 
ment made before the Police. In that 
statement Avtar Kaur stated that after 
taking her meals, she went to her 
daughter's room and slept there. It was 
further stated by Avtar Kaur that on 
the night of occurrence at about 10 or 
11 p.m. Rupinder Kaur, wife of Daljit 
Singh, came to Avtar Kaur and woke 
her up. Rupinder Kaur also told Avtar 
Kaur that Daljit Singh was calling her 
below in the drawing room. Avtar 
Kaur further stated before the police 
that she had been told by  Gurdial 
Singh of Ramana that in a drunken 
state he had shot dead Lal Singh de- 
ceased and he be pardoned. According 
to that statement of Avtar Kaur, she 
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immediately directed that police be 
called and thereupon Gurdial Singh of 
village Ramana tried to run away, but 
he was secured by Pargat Singh and 


Daljit Singh. Daljit Singh also snatch- ' 


ed the gun from his hand. It is thus 
plain that the version given by Avtar 
Kaur in her statement before the 
police was materially different. In 
view of that fact not much reliance 
can obviously be placed upon the testi- 
mony of Avtar Kaur in court. 

15. Another fact of which note 
may be taken is that, according to 
Avtar Kaur, she was sitting on a chair 


in the room of Lal Singh and it was. 


while sitting on that chair that she 
saw the occurrence. No such chair was 
found in that room when Sub Inspec- 
tor Ram Rikh arrived there on the 
night of occurrence. It is also nobody’s 
case that any chair was removed from 


that room after the occurrence. The. 


absence of the chair in that room crea- 
tes considerable doubt about the cor- 
rectness of the evidence of Avtar Kaur. 


16. The prosecution has sought 
corroboration of the evidence of Avtar 
Kaur from the testimony of Sukhjeet 
Singh (PW 4) and MHarjiwan Kaur 
(PW 5), according to whom they saw 
Pargat Singh holding a gun and two 
Gurdial Singhs going down the stairs 
after the occurrence. The version of 
these witnesses in their statements be- 
fore the police was, however, material- 
ly different. Sukhjeet Singh stated be- 
fore the police that on reaching the 
drawing room he enquired from Dal- 
jit Singh as to what was the matter 
and that Daljit Singh then replied that 
Gurdial Singh had shot dead Lal Singh: 
The witness also stated before the 
police that Gurdial Singh of village 
Ramana was lying at the foot of Avtar 


Kaur and was saying that under into-. 


xication he hed fired the shot and he 
be pardoned. Harjiwan Kaur in her 
statement made before the police sta- 
ted that she had not seen anybody 
going or coming. She had also not 
heard the sound of any gun shot. Ac- 
cording to that statement, she, her 
mother and sister were sleeping in her 
room on the night of occurrence when 
Rupinder Kaur came and woke them 
up. : 
17. © The High Court also gave 
cogent reasons for arriving at the con- 
clusion that the first information re- 


port appeared to have been recorded : 
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much later and not aí the.time it pur- 
ported to have been. dune. Police sta- - 
tion Butana is at a distance of about 
13 miles from Karnal The two places 
are connected by metalled road on 
which buses ply frequently. Copy of 
the first information report was recei- 
ved by the Haka magistrate at Karnal 
at 2 p.m. If the formal first informa- 
tion report had, in fact, been prepared 
at 3.45 am. it is not explained as to 
why the copy of the same was not de- 
livered to the magistrate on the morn- 
ing of December 12, 1968. Likewise, if 
the inquest report was prepared by 
Sub Inspector Ram Rikh shortly after 
recording report PD at 3 a.m, there is 
no sufficient reason as to why the dead 
body which was sent in the trolly ofa 
tractor to Karnal should be brought to 
the doctor not before 3.55 p.m. The 


evidence that it took time to get the 


tractor ready has not been accepted by 
the High Court and we are not inciin- 


-ed to take a different view. 


18. There is another fact which 
also indicates that on the morning of 
December 12, 1968 the police had no 
material with it about the complicity 
of Pargat Singh for the murder of Lal 
Singh deceased. Pargat Singh was ad- 
mittedly amongst those persons who 
assemibled at the house of Avtar Kaur 
on the morning of December 12, 1968. 
Although Sub Inspector Ram  Rikh 
noticed his presence, he did not arrest 
Pargat Singh. It seems rather difficult 
to believe that if the first information 
report had been recorded before the 
assemblage of different persons in- 
cluding Pargat Singh on the morning 
of December 12, 1968and the name of 
Pargat Simgh had been mentioned in 
that report as the assailant of Lal 
Singh, the Police Sub Imspector would 
not take him into custody. 


19. Reliance was placed by the 
trial court upon the statement of 
Pargat Singh made before the com- 
mitting Magistrate that on December 
11, 1968 he had gone to the room of 
Lal Singh to pay respects. There is, 
however, nothing in that statement to 
show that it related to & visit at day 
time or at night time. No incriminating 
inference can in the circumstances be 
drawn from that statement against 
Pargat Singh. 


20. The present is a case diens 
in the prosecution witnesses have come} 
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out with two inconsistent versions of 
` ithe occurrence. One version of the oc- 


.|currence. is contained in the evidence 


of the witnesses in Court, while the 
other version is contained ' in their 
statements made before the police. Ac- 
cording to the version given in court, 
it was Pargat Singh who shot dead the 
deceased, while according to the other 
version it was Gurdial Singh of Ra- 
mana who was responsible for the 
crime. Again, according to the version 
given in court, the occurrence was wit- 
nessed by Avtar Kaur. As against that, 


the version contained in the police. 


statement was that Avtar Kaur had 
not witnessed the occurrence. In view 
of these contradictory versions, the 
High Court, in our opinion, rightly. 
came to’ the conclusion that the convi- 
ction of, the accused could not be sus- 
tained. We see no ground to interfere 
with the judgment of the High Court. 
The appeals fail and are dismissed: 


AIR 1974 SUPREME COURT 1876 1 
(V 61 C 342) ` 
(From: Madhya Pradesh} 
A. N. RAY, C. J. AND 
K. K. MATHEW, J. 


Ali Ahmed and Sons, Appellant v. 
M/s. Ramgopal Satya Narain 
others, Respondents. 

Civil Appeal: No. 885 of 1968, - D/- 

6-8-1974. 
. Index Note :— (A) Constitution of 
India, Article 136 — Motor Vehicles 
Act (1939), Section 68-F (1-D) — Ex- 
tension of permit — Extension quashed 
by H. C. — Appeal under Article 136 
— Route nationalised — Held, that the 
appeal had become infructuous because 
even if the S. C. were to allow the ap- 
peal it could not grant or direct the 
grant of the permit. (Para 4) 


The Judgment of the Court was 
delivered by - l 


MATHEW, J.:— The appellent is 
a firm. 
mit from Shahdol to Manendragarh, a 
route covering a distance of about 82 
miles. The appellant applied to the 
Regional Transport Authority for ex- 
tension of the permit upto Rewa. The 
application was allowed. An appeal 
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Appeals dismissed. 


It held a stage carriage per-. 


filed against the order was dismissed. 
But the extension of the permit upto 
Rewa was quashed by the High Court. 
It is from the order of the High Court 
that this appeal, by special leave, has 


been filed. 


2. Mr. Phadke, appearing for 
the respondent, raised a preliminary 
objection tothe maintainability of this 
appeal He said that the Madhya Pra- 
desh State Road Transport Corporation : 
had published a draft scheme on Sep- 
tember 3, 1971, under which the route 
from Shahdol to. Rewa has been pro- 
posed to be nationalised, and that 
under Section 68-F (1-D) of the Motor 
Vehicles Act, 1939, no permit shall be 


- granted or renewed during the period 


intervening between the date of the - 
publication under Section 68-C of any 
scheme and the date of the publication 
of the approved scheme in favour of 
any person in relation to a route 
covered by the scheme, and that the 
proviso to Section 68-F (1-D) is not 
attracted as the permit of the appel- 
lant for the extended route had al- 
ready expired before the publication of 
the scheme. : . 
| 8. Section 68-F (1-D) provides: 
"Save as otherwise provided in . 
sub-section (1-A) or sub-section (IC), 


.no permit shall be granted or renewed 


during the period intervening between 
the date of publication, under Sec- 
tion 68-C of any scheme and the date 
of publieation of the approved or 
modified scheme, in favour of any per- 
son for any class of road transport ser- 
vice in relation to an area or route or 
portion thereof covered by such. 
scheme : 


Provided that where the period af 
operation of a permit in relation to any 
area, route or portion thereof speci- 
fied in a scheme published. under Sec- 
tion 68-C expires after such publica- 
tion, such permit may be renewed for 
a limited period, but the permit so re- 
newed shall cease to be effective on 
the publication of the scheme under 
sufb-section (3) of Section 68-D." : 
m So, even if this Court were 
fo allow the appeal, it canno 
grant or direct the grant of an ex- 
tension of the permit from Shahdol to 
Rewa. Therefore, this appeal has be- 
come infructuous and we dismiss it. 
We make no order as to costs. ` 

Appeal dismissed. 
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AIR 1074 SUPREME .COURT 1877 . 
(V 61 C 843) 

(From : Bombay) : 

P. JAGANMOHAN REDDY, M. H. 
AND ` 


' A. ALAGIRISWAMI, JJ. 


Jagdev Daulata Mahadik and others, 


Appellants v. Govindrao Balwantrao 
through L. Rs. and others, Respondents. 

^ Civil Appeals Nos. 1995-1928 of 1967, 
D/- 14-8-1974. . . 

Index Note:— (A) Limitation Act 
(1908), Arts. 149-144 — Suit for possession 
— Partition suit decreed in 1941 and plain- 
tiff given possession of his separate pro- 
perty in 1948 — He also continued in 
possession of his brother's share, purchas- 
ed by him in 1925, till 1941 or thereafter 
— Acts of dispossession in respect of his 
brothers share in plaintiffs possession 
committed between 1941 and 1947 — Suit 
filed’ in 1952 being within 12 years from 
date of dispossession held was not barred 
— Till partition he was joint owner with 
his brother. Judgment of Bombay High 
Court, Affirmed. 5. ' (Para 10) 

Judgment of the court was delivered 


y 

JAGANMOHAN REDDY, J. :— These 
appeals arise out of two suits Nos. C. S. 
: 27 of 1952 and C. S. 190. of 1952 on the 
file of IInd Joint Civil Judge (J. D.) Satara. 
A brief history of the facts leading to 
this.litigation is necessary for a proper 
understanding of the issues in the case. 
Narayanrao father’ of Durgabai and 
Govindrao were brothers and owned suit 


properties which were held by them as. 


; pae family property. As  Narayanrao 

ad borrowed monies from various per- 
sons those creditors filed suits against him 
and got the joint family . properties at- 
tached. Govindrao naturally objected and 
wanted that attachment to be. made en- 
forceable only against the share of 
Narayanrao. Accordingly only one half 
share of Narayanrao was put up for sale. 
Even before the half share was brought 
to sale, Govindrao filed suit O. S. No. 318 
of 1928 against Narayanrao for partition 
of the joint family properties and for 
senarate possession of his half share. On 
October 26, 1928, Narayanrao’s half share 
in ‘A’ Schedule properties was purchased 
bv one Narasingarao who was Mukhtyar 
of Govindrao. On April 20, 1924 symbolic 
possession was obtained by Narasingarao 
‘of that half share. On July 1, 1925, by 
a registered sale deed Narasingarao sold 
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the half share of Narayanrao in ‘A’ Sche- 
dule properties which he had purchased 
to Govindrao for Rs. 16,000/-. .In O. S. 
818 of 1923 filed by Govindrao for parti- 
tion a preliminary decree was passed on 
August 24, 1925. It may be stated that 
after the' purchase of the half share of 
Narayanrao's property in the auction sale 
in the creditors suits, Govindrao did not 
amend his plaint mentioning about the 
subsequent sale of Narayanrao’s half share 
in favour of Narasingaraó and his purchas- 
ing that half share from Narasingarao. 


. °@ After the preliminary decree 
was passed, Narayanrao died leaving be- 
hind him his widow Laxmibai and his 
daughter Durgabai. They were brought 
on record. In 1932 the widow Laxmibai 
died and thereafter Durgabai was the sole 
legal representative of Narayanrao. In 
1941 a final decree was passed and later 
in execution proceedings Govindrao's half 
share was separated by metes and bounds 
and he was put in possession of 'B' Sche- 
dule properties situated in Ninam and 
Kausawade. He also obtained mesne pro- 
fits through the Court. In so far as- 
Narayanrao's half share was concerned, his 
separate share was shown in 'C Schedule 
to that suit. Since some confusion may 
be created, because in the suits out of 
which these. appeals arise also there is a 
‘ŒC Schedule, that Schedule will herein- 
after be referred as the suit 'C' Schedule. 
To continue the narrative, out of nine 
properties that were sold by Durgabai, 
two were sold to Raoji Satwaji Mahadik 
being items 1 and 7, and the other seven 
pro erties were sold to Raoji Satwaji 

a and seven other persons. Out 
of Narayanrao's share which was pur- 
chased by Govindrao he sold R. S. Nos. 
172/1 and 172/2 for Rs. 2,000/- to one Bali 
Mahadu Jadhav. Inasmuch as Durgabai 
was exercising the right in respect of Suit 
'C' Schedule properties in the partition 
Suit, which in fact were ultimately pur- 
chased by Govindrao, Govindrao filed 
C. S. No. 27 of 1952 in respect of items 
(1) and (7) of.Suit C Schedule properties 
and Bali Mahadu Jadhav filed C. S. No. 
190 of 1952 in respect of R. S. Nos. 172/1 
The case of Bali Mahadu 
Jadhav was similar to that of Govindrao 
in C. S. No. 27 of 1952 and the reliefs 
asked for in both the suits were for pos- 
session and for awarding mesne profits 
of the Suit 'C' Schedule .properties. In 
C. S. No. 27 of 1952 Durgabai was de- 
fendant No. 1 and the purchasers were de- 
fendants Nos. 2 to 9, but in C. S. No. 190 
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of 1952 the same defendants as in C. S. 
No. 27 of 1952 were shown as defendants 
1 to 8, because they p into wrongful 

ssession of the suit lands in or about 

ecember 9, 1947 after winning over 
Daulata Raoji to their side. It was also 
mentioned the suit land out of the 
said R. S. No. 172 was with Daulata Raoji 
Mahadik as a tenant of Govindrao and the 
property being sub-division No. 2 was 
mortgaged by Narayanrao during his life- 
time to Dnyanu Joti Nigade in the year 
1922 under a- assessor mortgage-deed 
and was handed over into his possession. 
The present plaintiff Bali Mahadu Jadhav 
therefore filed a suit for redemption of 
mortgage being Civil Suit No. of 1947 
against Nigade in the Court at Satara. 
In that suit Nigade contended that Durga- 
bai had a right of ownership over the suit 
property, but the Court held that the said 
contention was not proved and passed a 
decree for redemption of mortgage in the 
plaintiffs favour. The property bearing 
sub-division No. 172/1 was with Daulata 
Raoji as a tenant on the condition ‘of 
giving a half share in the produce. It 
. was alleged that he colluded with the de- 
fendants and gave them possession of the 
said land unauthorisedly. In order to ob- 
tain possession from Daulata Raoji Maha- 
dik as the purchaser in. ance of the 
revised' Tenancy Act, the plaintif sub- 
mitted a Tenancy Apiako against him 
to the Mamlatdar and since Daulata Raoji 


gave evidence in which he stated that the. 


Suit property was not in his possession 
since 1947-48 and that the same had been 
handed over into the defendants! posses- 
sion, the caes as a purchaser from 
Govindrao filed the suit for declaration of 
title and for possession. 

3. Civil Suit No. 190 of 1952 was 
decreed by the Trial Court and posses- 
sion was directed to be given to the plain- 


tiff. In C. S. No. 27 of 1952, however, the: 


suit of the plaintiff in respect of items (1), 
(7) and (9) was dismissed and a decree in 
respect of the other suit properties was 
passed. The plaintif Govindrao filed 
Civil Appeal No. 121 of 1955 in respect 
of the dice items against defendants 2 
to 9, while the defendants filed Civil Ap- 


peal No. 117 of 1955 against Govindrao . 


in respect of the decree awarded against 
them in C. S. No. 27 of 1952. Civil Apperl 
No. 118 of 1955 was filed against the 
decree in C. S. No. 190 of 1952. ‘fhe 
District Judge on March 22, 1957, allow- 
ed Civil Appeals Nos. 117 and 118 of 1955 
and dismissed Civil Appe Mo. 121 of 
1955. In the result both the Civil Suits 
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Nos. 27 of 1952 and 190 of 1952 were dis- 


missed. 

4. The plaintiff in C. S. No. 27 of 
1952 filed Second Appeal No. 1471 of 
1857 in the High Court against the judg- 
ment of the District Judge in Ap- 
peal No. 117 of 1955, while the plaintiff 
in C. S. No. 190 of 1952 filed Second Ap- 
peal No. 1472 of 1957 against the judg- 
ment and: decree of the District Judge 
dated March 22, 1957. Pending disposal 
of these two Second A poak Raoji Satwaji 
Mahadik the second da endant died. An 
application to bring the legal represen- 
tatives of Raoji Satwaji Mahadik was filed 


.and his legal representatives were brought 


on record on January 23, 1962. 


9. The High Court allowed the 
Second Appeals, set aside the judgment 
and decree of the First Appellate Court 
and decreed both the suits, namely, C. S. 
No. 27 of 1052 and C. S. No. 190 of 1952 
as decided by the Trial Court. Against 
the judgment of the High Court in the 
Second Appeals, these appeals are pre- 
ferred by special leave. 

6. It may here be mentioned that 
in both the d Leave Petitions Nos. 
987 of 988 of 1963 against the judgment 
of the High Court of Bombay in the Se- 
cond Appeals Nos. 1471 and 1472 of 1957, 
Raoji Satwaji Mahadik, though he had 
died, was shown as one of the petitioners. 
Later on an application was filed by the 
appellants for amending the cause title 
for bringing the legal representatives on 
record as they had been earlier on record. 
This application was, however, dismissed 
on January 28, 1970, with the result that 
there was no appeal by the i repre- 
sentatives of Raoji Satwaji Mahadik against 
whom there was a joint decree. 


7. | The learned Advocate for the - 
respondents has raised a preliminary ob- 
jection to the maintainability of these ap- 
peals. It is his contention that so far as 
Govindrao is concerned, nine properties 
belonging to Narayanrao to which he 
claimed a title, two of which items (1) and 
(7) were sold by Durgabai under one sale 
deed to Raoji Satwaji Mahadik alone. The 
other seven properties in the connected 
appeal regarding R. S. Nos. 172/1 and 
172/2 were sold to Raoji Satwaji Mahadik 
and seven other persons.’ In respect of 
the two items of properties sold to Raoji 
Satwaji Mahadik alone, there is no appeal 
and in respect of those which were sold. 
jointly to Raoji Satwaji and others, as the 
special leave Mna was dismissed be- 
cause it was fled by a dead person, the 
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joint decree against him had also become 
absolute. As that decree is a joint decree, 
any relief that would be given in the ap- 
peal would be inconsistent with the decree 
which had already become fmal and con- 
sequently both the appeals should be dis- 
missed. 

8. The learned Advocate for the 
appellants, however, takes support from 
Order 41, Rule 4 of the Code of Civil 
Procedure and on that analogy he stated 
that if any one of the joint decree-holders 
can file an appeal, and even though other 
joint’ holders are not made parties, the 
Court can reverse.or vary the decree in 
favour of all the appellants or respondents, 
as the case may be. No doubt the 
answer to that question given by the res- 
pent Advocate is that while that may 

e so, where an appeal has in fact been 
filed and it was dismissed, there would be 
a decree against Raoji Satwaji Mahadik, 
and, consequently no decree can be given 
in these sonos which would be incon- 
sistent with that decree. 

9. A large number of cases had 
been cited, but we do not think it neces- 
sary to go into that question in these ap- 
peals. Even on the assumption that thera 
is no validity in the preliminary objec 
tion, on which we do not propose to exe 
press our opinion, on merits these appeals 

ave to be dismissed. 


10. The learned Advocate for the 
appellants has drawn our attention to the 
pleas raised by the defendants in the two 
suits: firstly, that the plaintiffs suit was 
barred by res judicata; secondly, by estop- 
pel; thirdly by limitation and fourthly by 
virtue of Section 41 of the Transfer of 
Property Act. In so far as the first and 
second pleas are concerned, namely, res 
judicata dnd estoppel, those pleas were 
given up in the High Court. In so far 
as the fourth plea based on Section 41 of 
the Transfer of Property Act is concern- 
ed, it was pressed and negatived by the 
Appellate Court, and the third plea of 
limitation was held against the defend. 
ants. The learned Advocate for the ap- 
pellants has stated at the Bar that he does 
not wish to press the plea based on Sec- 
tion 41 of the Transfer of Property Act. 
He has, therefore, confined his ar ents 
to the third plea only, namely, that the 
suit was barred by limitation as it was 
not filed within 12 years from the date of 
dispossession. In our view, this conten- 
tion has also no substance. We may 
point out that the Trial Court held that 
Govindrao and Bali Mahadu Jadhav had 


J. D. Mahadik v. Govindrao (J. Reddy J.) 


S. C. 1879 . 


title to the respective properties by rea- 
son of Narsingarao having purchased 
Narayanrao's. share in auction sale and 
Govindrao in his turn having purchased it 
on July 1, 1925 from Narasingarao that 
half share of Narayanrao. It is also clear 
that a final decree in the partition suit was 
passed in 1041 and later in 1943 Govind. 
rao's share was separated and he was 
given possession. Narayanrao’s share was 
shown as ‘C’ Schedule properties. From 
the date Govindrao was given possession 
of his pae property he was also en- 
titled to have separate possession of half 
share of Narayanrao. From that date, at 
any rate, he had title to Narayanrao's 
properties. Till then Govindrao’s posses- 
sion was that of joint owner with Narayan- 
rao, as such no question of any bar of 
limitation would arise during that period. 
As we have stated while narrating the 
facts, the suits were filed in 1952 and if 
Govindrao was dispossessed after his joint 
possession was separated and he was 
given separate possession in respect of 
specific property the suits would be well 
within time. The learned Judge of the 
High Court, Palekar, J., as he then was, 
dealt with the contention urged on behalf 
of the appellant/respondents before him 
regarding limitation. Nagativing the pleas 
urged on their behalf he summed up the 
ee relating to Govindrao’s possession 
us: 


"He got his own ancestral half share 
in the property between 1941 and 1943, 
and continued in his possession, ad- 
mittedly, after that date. But in respect 
of the other share of Narayanrao, which 
he had purchased in 1925, he continued 
in possession of the same till 1941, or 
thereafter. But, in the meantime, be- 
tween 1941 and 1947, acts of disposses- 
sion with regard to that possession were 
committed by defendant No. 1 and the. 
other defendants. In other words, his dis- 
possession, if at all, has taken place after 
1941, in which case his suit was clearly 
within time. 

Apart from the evidence which has 
been led to show the possession of either 
side, the admitted facts themselves go to 
show that the plaintiffs.suit could not be 
barred by limitation. The plaintiff 
Govindrao and Narayanrao were in joint 
possession of the properties, and Govind- 
rao’s half share in the properties was never 
denied. There was no case also of his 
exclusion at any time. When he filed 
Civil Suit No. 318 of 19283, he filed it on 
the basis that he was in joint possession, 


[Prs. 7-10] 
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and the only reason why he had to bring 
the suit was that his brother Narayanrao 
was not willing to a partition. In fact, it 
appears, the suit was hastened by the 
fact that Narayanrao’s half share in the 
property had been brought to sale in 
court auction by one ies his creditors. After 
the. suit was filed, his joint possession 
was continued, and the EE fact that in 
. 1941, there was a partition by metes ‘and 
bounds in which Govindrao was allotted 
the “B” properties in the suit would pos- 
tulate that he was in et possession’ of 
every unit of the family E tie property in en- 
joyment of his half share in 
And if he was in possession Toa I 
do not see how he would be barred by 
limitation.” 

‘No serious challenge has been directed 
against the view expressed by the learned 


Judge with which we are also in entire 


agreement. As the only point on which 


submissions have been made are negativ- . 
` ed, these appeals will have to be dismis-: 


sed,- and accordingly they are dismissed 
e with costs, One set hearing fee. 
Appeals « dismissed. 
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in open court — The judgment must be 
trauscribed as soon as possible after dicta- 
tion — Observations condemning delay in 


 HR/HR/DSOT/TAISAR 





r. 


of Maharashtra (Khanna J.) ALR 


transcription (in this. case, 9 months), - - 
(Para 7) ` 
Index Note:— (C) Criminal P. C. . 
(1898), S. 367. — Dating and signing of 
judgment .in open court at time of pro- 
nouncing judgment — Failure to do so is 
only procedural irregularity curable under ` 
A A — (X-Ref :— Criminal P. C. (1898), 


: Brief Note :— (C) Failure of presid- 
ing Judge to date and sign judgment at. 
time of pronouncing it is only procedural 
irregularity curable under Section 537 of 
the Code. AIR 1954 SC 194, Followed. 

(Para 12) 

In the instant case, the jndgmem we was 
subsequently signed by the presiding 
Judge and was appealed against. The A 
peal was dismissed: Held that in the : 
circumstances of the case the above pro- 
cedural irregularity had not occasioned a 
failure of justice. (1892) ILR 14 All 242, 
Distinguished on facts. (Para 13) 

Index Note:— (D) Criminal P. C.. 
(1898), S. 561-A — — Application to High 
Court by prisoner from on sent by 
post, must be sent through Jail Superin. 
tendent — Essential formalities explained 
— Relevant rules of Bombay. Jail Manual 


and Bombay High Court Hate Side 
Rules cited — Bombay D Court Ap — 
pellate Side. Rules, -Ch. R. 25 — 


Edition), 
'(Para 17) 


‘Bombay Jail Manual ro 
R. 1416 of Ch. XXXIX. 
Cases Referred: Chronological Paras 

AIR 1955 SC 633 = (1955) 9 SCR 94 = 
1955: Cri LJ 1410, U. J. S. Chopra v. 
State of Bombay 14 
AIR 1954 SC 194 = 1954 SCR 330, Suren-. 
dra Singh v. State of Uttar Pradesh 10- 

: AIR 1938 PC 292 = 1939-1 Mad LJ 56, 

Firm Gokal Chand v. Firm Nand Ram 9 


AIR 1930 Mad 867 = 82 Cri LJ 430, 
: Brahmaiah v. "Emperor 15 
(1892).ILR 14 All 249 = 1892 All WN 
88, Queen Empress v. Hargobind 
Singh 15 . 


Judgment of the court was delivered . 


y 

KHANNA, J. :— Can a convicted per- 
son be said to be lawfully imprisoned if 
at the time of his conviction the trial 
judge dictates the judgment but does not 
sign the same because of its having not 
been transcribed is one of the questions 
which arises for determination. in two 
petitions Nos. 1522 and 1593 of 1978 
which have been sent from jail by Iqbal 
Ismail Sodawala for issuing-a writ of 
‘habeas corpus. The. facts-giving rise to 
those two petitions are substantially the 


* 
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same and, therefore, it may be necessary 
to deal with only one of them. The 
petitioner has also filed petition No. 1637 
of 1978 questioning the validity -of the 
order of the Registrar of the Bombay. 
High Court declining to place before the 
court a petition received by post from the 
petitioner unless it was accompanied P a 
copy of the register of petition duly filled 
in by the Jail Süpeuteudedt. This judg- 
ment would dispose of all the three peti- 
tions. ; l 


2. The petitioner was tried in the 
court of Shri P. K. Gupte, Judge, City 
Civil and Sessions Court, Greater Bombay 
for offences under Sections 392 and 397, 
Indian Penal Code. The petitioner was 
found guilty of those offences and was 
sentenced as per judgment dated May 12, 
1972 to undergo rigorous imprisonment for 
a period of seven years. The petitioner 
after his conviction was for some time 
kept in Aurangabad jail and was there- 
after transferred to Nagpur Central Prison, 
He is now undergoing the sentence of 
imprisonment in that prison. According 
to the petitioner, he asked for the copy 
of the June at the time it was pro- 
nounced, but he was informed that the 
same would be sent to him through jail 
authorities. The petitioner thereafter 
asked the jail authorities to get a copy of 
the judgment so as to enable him to file 
an appeal. The jail authorities informed 
the petitioner that they had sent a num- 
ber of communications and despite that, 
copy of the judgment was not yet avail- 


able. The petitioner thereupon sent peti- 


tion No. 1523 of 1973 from jail on Janu- 
any 12, 1978 and petition No. 1522 on 
January 22, 1978. 


3. In support of his prayer for a 
writ of habeas corpus, the petitioner 
states that the judgment was not prono- 
unced by, the Sessions Judge and that only 
the Clerk of the court apprised him of 
the decision in the case. No judgment, it 
is stated, could be pronounced till it was 
complete. It is further the case of the 
petitioner that he could not be- detained 
. for a period of seven months without 
' being supplied a copy of the judgment. 


4. Shri Gupte, to whom notice of 
the petition was sent, has stated that judg- 
ments were ordinarily dictated by him in 
open court and only the final order was 
intimated to the accused by the Sberis- 
tedar of the court. It is 
that the petitioner could not be immediat- 
ly supplied with a copy of the judgment 


rther stated © 
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as the same had to be transcribed from 
shorthand in the office. 

5. Affidavit of Shri Baburao 
Madhorao Karajgikar, Superintendent, 
Nagpur Central Prison has been filed in 
opposition to the petition. It is mention- 
ed in the affidavit that a copy of the re- 
quisite judgment was received by the jail 
authorities on February 19, 1978 and the 
same was immediately handed over to 
the petitioner. The petitioner thereafter 


‘filed an appeal on May 4, 1973 against the 


des oe of the learned Sessions Judge 
and the said appeal was dismissed by the 
High Court on September 13, 1978, 


6. Mr. Dhingra who has argued 
the case amicus curiae has at the outset 
referred to the allegation of the petitioner 
that the judgment in the case under Sec- 
tions :392 and 397, Indian Penal Code 
against the petitioner was not pronounc- 

by the Sessions Judge: but by his 
Sheristedar. It is urged that the pro- 
cedure adopted in this respect by the 
learned Sessions Judge was not in accor- 
dance with law. We are not impressed by 
this submission. The report of Shri Gupte 


'shows that he dictated the judgment in 


the case against the petitioner in open 
court. The judgment included, as it must, 
the concluding part relating to the con- 
viction and sentence awarded to the peti- 
tioner. The petitioner who apparently 
did not know English was thereafter ap- 
prised by the Sheristedar of the court ot 
the concluding part of the judgment relat- 
ing to his conviction and sentence. Al- 
though normally the trial judges should 
themselves convey the result of the trial 
to the accused, thé fact that the learned 
judge in the present case did not do so 
and left it to the Sheristedar would not 
introduce an infirmity in the procedure 
adopted by him. The Sheristedar in the 


: very nature of things must have translated 


to the petitioner what was contained in 
the concluding part of the judgment. It 
was, in our opinion, the dictation of the 
concluding part of the judgment in open 
court by the learned Sessions Judge which 
should in the circumstances be taken to 
be tantamount to the pronouncement of 
the judgment. 

7. The main contention which has 
been advanced by Mr. Dhingra is that it 
was essential for the learned Sessions 
Judge to have signed the judgment at the 
time it was pronounced. The fact that 
the judgment had been dictated but had 
not been transcribed did not, according 
to Mr. Dhingra, justify a departure from 
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the procedural requirement of signing the 
judgment at the time of its pronounce- 
ment. In this respect we find that ac- 
cording to clause (1) of Section 366 of 
the Code of Criminal Procedure, the judg- 
ment in every trial in any Criminal Court 
of original jurisdiction shall be pronounc- 
ed or the Substunce of such judgment shall 
be explained in open Court either im- 
mediately after the termination of the 
trial or at some subsequent time of which 
notice shall be en to the parties or 
their pleaders, and in the language of the 
Court, or in some other language which 
the accused or his pleader understands, 

rovided that the whole judgment shall 
be read óut by the pene udge, if he 
is requested so to do either by the pro- 
secution or the defence. Sub-section (1) 
of S. 867 requires that every such judg- 
. ment shall, except as otherwise expressly 
provided by this Code, be written by the 
* presiding officer of the Court or from the 
dictation of such presiding officer in the 
D Rec of the Court, or in English; and 
shall contain the point or points for de- 
termination, the decision thereon and the 


reasons for the decision; and shall be. 


dated and signed by the presiding officer 
in open Court at the time of pronouncing 
it and where it is not written by the pre- 
siding officer with his own hand, every 

age of such judgment shall be signed by 
fin. It is plain from the above provi- 
sions that the presiding officer of the trial 
court at the time of the pronouncement 
‘of the jac gent ‘should date and sign 
it. The judgment of the trial court re- 
presents the final episode in the trial of 
an accused. "The provisions of the Code 
of Criminal Procedure contemplate that 
. ithe judgment should be complete in all 

other E by the.time it is pronounc- 
jed and that need be done is that the 
presiding officer should insert the date and 
append is signature to it at the time of 

e pronouncement. The requirement 
about the completion of the judgment and 
of its signing at the time of its pronounce- 
ment is rooted in the: consideration that 
a copy of the judgment has to be supplied 
to the accused without delay after its pro- 
nouncement. Sub-section e of S. 371 of 
the Code provides that on the application 
of the accused a copy of the judgment, 
or, when he so desires, a translation in 
his own language, if practicable, or in 
the language of the Court; shall be given 
to ‘him without delay. Such copy shall, 
in auy case other than a summons-case, 
- be given free of cost. The words “with- 
out delay” in Section 871 (1) emphasise 


‘merely dictated and not trans 
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the fact that there should not be much 
time lag between the pronouncement of 
the judgment and the supply of its copy 
to the accused. Where a judgment is 
ibed and 
as such not signed’ at the time of its pro- 
nouncement, it would not normally be 
possible to supply its copy without delay 
after pronouncement. As it is we find that 
in the present case the copy of thé judg- 
ment was not supplied to the accused ti 
February 19, 1978. The above delay ofj’ 
more than nine months in the supply of 
copy of the judgment of the trial court 
discloses, in our opinion, a:rather depres- 
sing state of affairs. If the judgment had 
been dictated by the time it was pro- 
nounced on May 12, 1972, it should not 
have taken more than a few days to tran- 
Scribe the same and supply a copy of it 
to the accused. A delay of more than 
nine months in the supply of the copy of 
the judgment is wholly unjustified. ` We 
are given to understand that paucity of 
staff is mainly instrumental for the delay 
in the transcribing of the judgment and 
the supply of its co If so, the sooner 
this situation is remedied the better. Many 
an accused on being convicted and sent 
TIME by the trial court go up in appeal 
and apply for bail. According to Sec- 
tion 419 of the Code of Criminal Pro- 
cedure, every appeal shall be made in 
the form of a petition in writing presented 
by the appellant or his pleader, and every 
such petition shall fanless the Court to 
which it is presented otherwise directs) 
be accompanied by a copy of the judg- 
ment or order appealed against. Sec- 
tion 420 of the Code states that if the 
appellant be in jail, he miay present his 
petition of appeal and the copies accom- 
panying the same to the officer in charge 


` of the jail, who shall thereupon forward 


such petition and copies to the proper 
Appellate Court. Sub-section (1) of Sec- 
tion 426 empowers the Appellate Court 
to suspend the sentence or order appealed 
against and to release the convicted per- 
son on bail during the pendency of the ap- . 
peal It is manifest from the above that 
except in cases where the Appellate Court 
otherwise directs, no convicted person 
sent to jail can file an appeal and apply 
for bail unless he obtains a co of the 
judgment appealed agaist: TE the supply 
of the copy of the judgment is inordinate- 
ly delayed, the consequence would inevi- 
tably, be that the accused would not be 
able to file an appeal and obtain an order 
for his release on bail within a reason- 
able time even though it be a fit case for 
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his release on bail. Another result of the 
above would be that a convicted person 
who is sentenced to undergo imprison- 
ment for a short period would undergo 
the entire sentence of imprisonment by 
the time the copy of the judgment is sup- 
plied to him. The right of appeal for 
such a convicted person would be thus 
rendered illusory even though he may 
have a good arguable case in appeal. As 
the prompt transcription of the judgment 
and the supply of its copy to the convict- 
ed person affects the liberty of the sub- 
ject, the plea of paucity of staff can hard- 
b provide a justification for the failure to 
do the nee in this respect. Notions 
of petty economy should not be allowed 
to override the regard that we have for 
the liberty of the subject. 


8. Question then arises as to whe- 
ther the appellant can be said to be not 
properly imprisoned if the trial judge bad 
merely dictated the judgment but not 
signed it because of its not having been 
transcribed at the time he pronounced it. 
So far as this aspect is concerned, we 
find that Section 587 of the Code of Cri- 
minal Procedure provides, inter alia, that 
subject to the other provisions of the Code, 
no finding, sentence or order passed by a 
Court of competent jurisdiction shall be 
reversed or altered on appeal or revision 
on account of any error, omission or irre- 
gularity in the complaint, summons, war- 
rant, proclamation order, judgment or 
otber proceedings before or during trial 
or in any inquiry or other proceedings 
under this Code, unless such error, omis- 
sion, irregularity has im fact occasioned a 
failure of justice. This section is design- 
ed to ensure that no order of a competent 
court should in the absence of failure of 
justice be reversed or altered in appeal 
or revision on account of a procedural 
irregularity. The Code of Criminal Pro- 
cedure is essentially a Code of procedure 
and like all procedural law, is designed to 
farther the ends of justice and not to 
frustrate them by the introduction of end- 
less technicalities. At the same time it 
has to be borne in mind that it is pro- 
cedure that spells much of the difference 
between rule of law and rule by whim 
and caprice. The object of the Code is 
to ensure for the accused a full and fair 
trial in accordance with the principles of 
natural justice. If there be substantial 
compliance with the requirements of law, 
a mere Poe irregularity would not 
vitiate the trial unless the same results in 
miscarriage of justice. In all procedural 
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laws certain things are vital. Disregard 
of the provisions in respect of them would 

rove fatal to the trial and would invali- 

te the conviction. There are, however, 
other requirements which are not so vital. 
Non-compliance with them would amount 
to an zo pepe which would be curable 
unless it resulted in a failure of jus- 
tice. 

9. — Question then arises as to whe- 
ther the failure of a trial judge to sign 
the judgment at the tíme of its pro- 
nouncement because of its having not been 
transcribed is a procedural  irregularity 
curable under Section 597 of the Code. 
In this respect we find that the question 
as to what is the effect of a judge not 
signing the judgment at the time it was 
pronounced was considered by the Judi- 
cial Committee in the case of Firm Gokal 
Chand v. Firm Nand Ram, AIR 1988 PC 
292. The appeal in that case in the 
Lahore High Court was heard by a Divi- 
sion Bench consisting of Harrison and 
Agha Haider, JJ. The judgment in the 
case was actually delivered by Harrison, 
J. with whom Agha Haider, J. concurred. 
The judgment was pronounced on Febru- 
ary 22, 1933 but Harrison, J. went on leave 
before signing the judgment and the same 
was signed by Agha Haider, J. The 
Deputy Registrar appended a note that 
Harrison, J. had gone on leave before 
signing the judgment he delivered. 
Order 41, Rule 31 of the Code of Civil 
Procedure requires that the judgment of 
the Appellate Court shall be in writing 
and shall at the time it is pronounced be 
signed and dated by the Judge or by the 
Judges concurring therein. The Judicial 
Committee considered the question as to 
whether the judgment was a nullity be- 
cause of the failure of Harrison, J. to sign 
the same. Lord Wright speaking on be- 
half of the Judicial Committee observed : 


“The Rule does not say that if its 
ee are not complied with the 
judgment shall be a nullity. So startling a 
result would need clear and precise words. 
Indeed the Rule does not even state any 
definite time in which it is to be fulfilled. 
The time is left to be defined by what is 
reasonable. The Rule from its very nature ' 
is not intended to affect the rights of par- 
ties to a judgment. It is intended to se- 
cure certainty in the ascertainment of 
what the judgment was. It is a rule which 
Judges are required to comply with for 
that object. No doubt in practice Judges 
do so comply, as it is their duty to do. 
But accidents may happén. A Judge may 
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die after giving judgment but before he 


`-has a reasonable opportunity to sign it. - 


The Court must have inherent jurisdiction 
to supply such a defect. The case of a 
Judge who has gone on leave before sign- 
ing the judgment may call for more com- 
ment, but even so the convenience of the 
Court and the interest of the litigants. 
must Mad The defect is merely.an 
irregularity.” i " 
Reference in the above context was made 
to the provisions of Section 99 of the 
Code of Civil Procedure, according to 
which no decree shall-be reversed or sub- 
-stantially varied nor shall any case be 
remanded in appeal on account of any 
error, defect or irregularity in any pro- 
ceedings in the suit not affecting the merits 
of the case or the jurisdiction of the 
Court. Although the above section dealt 
with appeals from original decrees, Sec- 
tion 108 applied the same provisions to 
the appeals from appellate dec- 
rees. e Judicial Committee came to 
the conclusion that the defect mentioned 
above was an irregularity not affecting 
the merits of the case or the jurisdiction 
` of the court and was no ground for set- 
ting aside the decree.  : y 

10. The above decision was refer- 
red to by this Court in the case of Su- 


rendra Singh v. State of Uttar Pradesh, 


- 1954 SCR 330 = (AIR 1954 SC 194) and 
it was observed that Section 537 of the 
Code of.Criminal Procedure does as 
much the same thing on the criminal side 
as Sections 99 and 108 on the civil. This 
Court in that decision dealt with a crimi- 
nal case wherein death sentence had been 
‘awarded. The case in the High Court 
was heard by a Bench of two judges. 
The judgment was signed by both of them 
but it was delivered in court by one of 
them after the death of the other. It was 
held that there was no valid judgment 


* and the case should be reheard. Arriving 


at that conclusion, this Court took the 
view that a judgment is the final decision 
of the court intimated to the parties and 
the world at large. by formal "pronounce- 
ment" or "delivery" in open court and 
.until a judgment is delivered, the judges 
have a right to change their mind. In the 
course of discussion Bose, J., who spoke 
for this Court also made an observation 
regarding the signing of the judgment 
dud other similar matters in the follow- 
ing words: 

"Small irregularitles in the manner 


of pronouncement or the mode of deli- 
very do not matter but the substance of 


the thing must be tbere: that can neither 
be blurred nor left to inference and con- 
jecture nor can it be vague. All the rest | 
the manner in which it is to be re- 
corded, the way in which it is to be au- 
thenticated, the signing and the, sealing, 
all the rules designed to secure.certainty 
about its content. and matter — can be 
cured: but not the hard core, namely, the 
formal intimation of the decision and its 
contents formally declared in a judicial 
way in open court. The exact way in `. 
which this is done does not matter. In . 
some coutts the judgment is delivered | 
orally or read out, in some only the ope- |” . 
rative portion is pronounced, in some the. 
judgment is merely signed after giving 
notice to the parties and laying the draft 
on the table for given number of days for 


` inspection.” 


‘ll. © It would. appear from the - 
above that this Court considered non- 
compliance with the procedural require- 
ment in the matter of signing of the judg- 
ment to be an irregularity which could 
be cured. 

12. - In view of -what has been 
stated above, we are of the opinion that 
the failure of the learned Sessions. Judge’ 
in not appending his signature to the 
judgment at the time it was pronounced 

ecause of the judgment having not 
till then been transcribed was a procedu- 
ral irregularity which would not vitiate 
the conviction of the accused. l 


18. ^ Question next arises as to whe-, . 
ther thé above irregularity can be said 


-to have occasioned failure of. justice. So 
-far as this aspect is concerned, we find] 


that the judgment was ultimately trans- 
cribed and was signed by the learned, 
Sessions Judge. The appellant was there- 
after supplied a copy of the judgment 
and he filed an appeal against the judg- 
ment of the trial court. The appeal was| | 
dismissed by the Bombay High Court on 
18-9-78. In case the appellant felt aggriev- 
ed against the procedural Mirari men- 
tioned above, the appellant should have 
agitated that point in appeal before the 
High Court. The fact that the appeal of 
the appellant was dismissed shows that 
either the appellant did not agitate that 
point in appeal before the High Court or 
in case hé did so, the High Court found 
no substance therein. It cannot in the 
circumstances be said that the procedural 
irregularity mentioned above has occa- 
sioned failure of justice. As the judg- 
ment of the learned Sessions Judge has ` 
been affirmed on appeal by the High 
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been 


opinion, cannot be sai 


Indian Penal Code. 
learned Sessions Judge in this re 
affirmed on appeal by the High Court 
when that court dismissed the appeal of 
the appellant on. September 18, 1973. ` 


The finding of.the 


14. Jt has been argued on behalf 
of the respondent-State that the judg- 
ment of the Sessions Judge has momed 
in that of the Hi ourt when it dis- 
missed the appeal of the appellant on 
September 18, 1978. As against that Mr. 
Dhingra submits. that 
merger did not arise in this case as the 
High Court only summarily dismissed the 
appeal of the appellant. Reliance in this 
context is placed upon the majority view 
in the case of U. J. S. Chopra v. State 
of Bombay, (1955) 2 SCR 94 = (AIR 
1955 SC 688). In the face of what we 
have held above, it is not necessary to 
go.into this aspect of the matter. i 


15. 
decisions to which our attention has been 
invited by Mr. Dhingra. One of those 
decisions. is Queen-Empress v. Hargovind 
Singh, (1892) ILR 14 AI 249. 
case the procedure adopted by the Ses- 
sions Judge bristled with a number of il- 
legalities and material irregularities. - He 
also did not write any judgment before 
sentencing four persons to death. Subse- 
quently- a 20 page judgment was found 


on the record. The High Court in the. 


circumstances set aside the conviction. 
- The other ease to which our attention has 


been invited is Brahmaiah. v. Emperor: 


AIR 1930 Mad 867 wherein the court 
observed that mere putting of the initials 
on a judgment was not sufficient compli- 
ance with law and it was necessary that 
it should bear the signatures of the magis- 
trates. Not much Belo, in our opinion, 
can be derived from the above.two deci- 


sions because the question involved in. 


the two cases was different. Apart from 
, that we find that the matter has been 
subsequently considered by the Judicial 
Committee in the case of Firm Gopal 
Chand (supra) and by this Court in the 
case of Surendra Singh (supra) and we 
have already made a reference to these 
authorities. : 


Court and the appeal of the appellant has ` 
dismiss the appellant, in. our 
to be kept in 
prison without the authority of law. The 
appellant indeed is undergoing the sen- 
tence of imprisonment which was award-. 
ed to him by the learned Sessions Judge. - 
in the case under Sections 392 and 397 . declin 


ect was ` 


the question of bay or a petition of appe 


We may also refer to the two: 


In this: 


I. I. Sodawala v. State of Maharashtra (Khanna J.) [Prs. 13-17] S. C. 1885 


16. . We may now deal with writ 
petition No. 1687 of 1973. The petitioner 
while undergoing, sentence of imprison- 
ment sent petition ‘under Sec. 561-A of 
the Code of -Criminal Procedure in June 


19783 by post to the Bombay High Court. 


of the Bombay- High Court 
to place it before the High Court : 
as the petition though, it purported to 


The Re 


‘have been sent by the petitioner had been 


received by post and was not accompani- 
ed by.a copy of the d ghd of petition 
duly filled in by the Jail Superintendent. 
The Regi in this context relied upon 


"Rule 1416 of Chapter XXXIX of the Bom- 


bay Jail Manual (1855 Edition) which reads 
as underi— . 

“A petition of appeal or an applica- 
tion for revision addressed or purporting 
to be addressed to the.High Court, Bom- 
or an applica- 
tion for special leave to appeal so a - 
ed to the Supreme Court of India by a 
prisoner shall together with the accom- 
panying documents be forwarded in a 
sealed envelope by the Superintendent 
with the utmost expedition to the Regis- 
trar, High Court, Bombay or the Regis- 
trar, Supreme Court of India, New Delhi, 
as the case may be. The Superintendent 
shall at the same time forward a copy 
of such petition or application to the Ins- 
pector General of Prisons." 

It was also stated by the Pe that 
Rule 25 of Chapter XXVI of the Bombay 
High Court Appellate Side Rules, 1960 
required that an application from a peti- 
tioner should be accompanied by a copy 
of the mee of the petition duly filled 
in by e Jail Superintendent. The 
cei has challenged the order of' 

e Registrar whereby he declined to 
place his petition before the court. 

“1%. | We find no sufficient ground 
to quash the order of the Regis- 
trar ` of the Bombay High Court. 
It would appear that according to 
rules, if any petition has to be 
sent to court the same should be sent 
through the Superintendent of the jail 
and be countersigned by him. This pro- 
vision has been made with a view to 
ensure the authenticity of the ition. 
The rule also provides a safeguard against 


the possibility of a petition being dealt 
. With: by a court on the assumption that 


it has been sent by a prisoner even though 
it has in fact not been sent by him. In 
the absence of the above safeguard, there 
is always the risk of someone doing mis- 


' chief by sending by post a frivolous peti- 


1886 S. C. [Prs. 1-6] Ajodhya Bhagat v. State of Bihar (Ray C. J) 


ton purporting to be on behalf of a pri- 
soner even though the prisoner concern- 

might be unaware of such a petition. 
An adverse order on such a petition may 


cause prejudice to the prisoners case and’ 


create other complications. We, therefore, 
decline to quash the impugned order of 
' the Registrar. 

J8. In the result all the three 
petítions are dismissed. 

18. A copy of this judgment may 
be sent to the Registrar of the Bombay 
High Court for cad placed before the 
learned Chief Justice of that court for 
such action as may be deemed necessary 
in the matter of prompt supply of the co- 
pies of judgments to the accused. 

Petitions dismissed. 


AIR 1974 SUPREME COURT 1886 
. (V 61 C 845) 
(From: Patna) 
A. N. RAY, C. J. AND K. K. MATHEW, J. 

Ajodhya Bhagat and others, kn 
lants v. The State of Bihar and o 
Respondents. 

Civil Appeal No. 1799 of 1968, DJ- 
18-8-1974. 

Index Note:— (A) Constitution of 
India, Art. 188 — New plea — Notifica- 
tion under Land Acquisition Act challen 
ed in writ jurisdiction of H. C. — Groun 
not taken in petition cannot be allowed 
to be raised in appeal. 

Brief Note:— (A) In an appeal 
against the decision of H. C., where the 
validity of the notification under Land 
Acquisition Act was challenged, thé ap- 
pellant cannot be allowed to raise new 
grounds such as that the notification was 
of the local authority and not of the Col- 
lector and that there was no satisfaction 
of the Collector. (Para 17) 

Index Note :— (B) Constitution of 
India, Art. 188 — Land a n pro- 
ceodings — High Court in writ petition 
exercising discretion properly — No inter- 
ference in app 

Brief Note :— ` (B) Certain lands were 
acquired for construction 
quarters. There was delivery of es- 
sion and the Trust invested severi] lakes 
of rupees for the construction of roads 
and material for development purposes. 
The appellants were in full knowledge 
of the same but they did not take any 
steps. 
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of residential - 


A. I. R. 


Held, that the H. C. was right in not 
allowin Pe challenge to acquisition. The 
High Hen said that to allow 
that type pA challenge to an acquisition 
of large block of lànd piece by the 
owners of some of the plots in Queda) 
would not be proper. If such type of 
challenge was encouraged the various 
owners of small plots would come up 
with writ petitions and hold up the acqui- 


sition proceedings for more than a gene- 
ration. The High Court rightly exercised 
discretion against the appe 

(Para 23) 


The judgment of the court was deliver- 
ed by © 

RAY, C. J. :— This a ppeal is by certi- 
ficate from the fudemeut dated 8 8 May, 
1968 of the High Court of Patna. 

2. The appellants challenged the 
validity of land acquisition proceedings in 
Land Acquisition Case No. 68 of 1961-62 
initiated by the Collector of Patna on 17th 
July, 1961. The acquisition proceedings 
related to about 64.49 acres of land for 


what came to be known as Boring Road 
Scheme. 


8. The Patna Improvement Trust 
prepared a scheme called “Boring Road 
Development Scheme' The Scheme was 
approved by the Government in the month 
of December, 1957. In the month ot 
November, 1959 a notification was issued 
by the State Government under Section 4 
of the Land Acquisition Act (hereinafter 
referred to as the Act). 


4. Respondent No. 4 Budha Graha 
Nirman Sahyog Samiti Limited requested 
the Government to acquire land tor the 
purpose of providing land to doctors, law- 
yers, Government servants and journalists 
for building oses. 25.08 acres were 
acquired under the normal procedure in- 
viting objections under Section 5-A of the 
Act. This acquisition was completed on 
lith July, 1962. Possession was taken and 
compensation was paid. 

9. The Samiti wanted to acquire 
another block of 82.48 acres. This acqui- 
sition was under Section 4 (1) read with 
Section 17 (4) of the Act issued on 2nd 
November, 1959, This acquisition was 
struck down by the High Court at Patna 
on 2 April, 1960. The High Court however 
said that the Government could. initiate 
fresh proceedings under the Act for acqui- 
sition of 32.48 acres of land in accordance 
with law. 

6. Thereafter the Scheme of the 
Trust was approved on 17th December, 
1960. The Government gave permission 
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to the Trust to acquire 64.49 acres of land. 
It appeared that 82.48 acres of land which 
the Samiti wanted to acquire fell within 
the area of the Scheme of the Trust. The 
Government decided that the land of 64.49 
acres be acquired by the Trust and 
developed by it and then an area of 32.48 
acres be handed over to the Samiti. The 
Samiti agreed, 


Tt The Collector of Patna issued a 
notification under Section 4 of the Act 
read with Bihar Act No. XI of 1961. The 
notification was signed by the Collector 
on 17 July, 1961 and was issued on 6 
August, 1961. 


8. The Bihar Act XI of 1961 made 
certain amendments to the Land Acquisi- 
tion Act. Under Section 4 D of the Act 
the Government alone had the authority 
to issue a notification in the Gazette that 
land in any locality is needed for public 
purpose. As a result of the Bihar amend- 
ment to Section 4 the Collector was given 
concurrent power to issue such a notifica- 
tion. The Collectors notification was not 
required to be published in the Gazette 
but could be validly published in the of- 
fice of the Collector. Section 17 of the 
Act contains certain provisions which are 
described as emergency provisions. The 
Bihar Act effected certain amendments to 
Section 17. The provisions of Section 17 
of the Act, as applicable to Bihar, state 
that in case of urgency, whenever the 
Government so directs, the Collector 
though no such award has been made, 
may on the expiration of fifteen days from 
the publication. of the declaration men- 
tioned in Section 6, take possession of any 
waste or arable land needed for public 
purposes or for a Company. The impor- 
tant provision in Section 17 is that the 
© Collector cannot take recourse to the pro- 
visions without an appropriate direction 
from the Government as stated in that 
section. 

9. On 8 August, 1961 a notice was 
published in the Gazette. The notice stat- 
ed that in exercise of powers conferred 
by Section 17 (4) of the Act the local 
Government decided that, in view of the 
urgency of the project, provisions of Sec- 
tion 5-A shall not apply. The notification 
in short records that the acquisition was 
in the opinion of the Government one of 
urgency and the Goveinment give direc- 
tion in that behalf and, therefore, the pro- 
visions of Section 5-A were not applicable 


10. On 5 October, 198! the Gov- 
ernment of Bihar issued a declaration 


Ajodhya Bhagat v. State of Bihar (Ray C. J.) 


[Prs. 6-15] S. C. 1887 


under Section 6 of the Act in respect of 
the same area stating the public purpose. 

1l. On 5 February, 1962 an area 
of 57.71 acres covered by the aforesaid 
notification and declaration was handed 
over by the Land Acquisition Officer to 
the Trust. 


12. On 23 January, 1962 some of 
the dispossessed owners filed a petition 
in the High Court challenging the validity 
of the acquisition proceedings. The Writ 
Petition was withdrawn by those peti- 
tioners in the month of July, 1964. The 
petitioners thereafter moved the State 
Government. The State Government 
stayed the acquisition proceedings by its ` 
order dated 3 May, 1965. On 27 Novem- 
ber, 1965. the Government vacated the 
stay and directed the Collector to proceed 
with the acquisition proceedings. 

18. On 7 April 1965 the Samiti 
deposited a sum of Rs. 10,89,360/- through 
the Trust representing the cost of acqui- 
sition of 82.48 acres. On 27 April, 1967 
the "Trust passed a resolution that 25.09 
acres of land already in possession of the 
Samiti and a further area of 32.48 acres 
acquired by the Trust be made over to 
the Samiti after deducting such area as 
might be required for common facilities 
such as roads. parks etc. It was also re- 
solved that a contiguous piece of land 
measuring 57.57 acres be handed over 
to the Samiti subject to the Samiti making 
full payment for the development. 


14, The . appellants filed the peti- 
tion under Article 226 on 19 December, 
1967. The appellants challenged the 
acquisition proceedings in the High Court 
on three grounds. First, the Government 
did not decide to apply the emergency 
provisions under Section 17 of the Act 
and did not give-any decision (direction ?) 
to the Collector to attract those provi- 
sions and take possession of the lands. 
The preliminary notice under Section 4 
of the Act hich incorporates the decision 
of the Government under Section 17 is 
invalid. The omission to comply with the 
provisions of Section 5-A therefore render- 
ed the subsequent notification under Sec- 
tion 6 of the Act bad. Second, the Samiti 
is a company and therefore the procedure 
prescribed in Part VII of the Act should 
have bcen followed. Third, the Collector 
was himself interested in securing a plot 
for himself and he acted mala fide. i 

1%. The High Court rejected the 
allegation of mala fide. The High Contt 
held that there is no invalidity in the 
notification under Section 4. The appel- 


'contended that no arguments had 
‘advanced before he Fgh Court with re- ` 
e 


1888 S. C. [Prs. 15-21]. Ajodhya Bhagat v. State of Bihar (Ray C. J.) 
' lants could not establish that the Govern- 


ment did not give their approval to the 
application of en provisions con- 
tained in Section 17 (1) read with Sec- 
tion 17 (4) of the Act for the purpose of 
acquisition. ` The High Court held that 
it was not necessary to comply with the 
provisions. of Section 5-A of the Act. 

16. Counsel for the’ appellants 
formulated'the contentions on four heads. 
First, no order under Section 17 @ read 


"with Section 17 (4) of the Act for the 
: application of emergency provisions was 


made. .On 15 July, 1961 a proposal for 
emergency provisions was made by the 
Land Acquisition Officer. The Collector 
signed the notice on 17 July, 1961: and 


.sent his letter on 20 July, 1961 to the 


Government seeking directions for ap- 


' plication of the provisions ^ contained in 
. Section 17 (4) of the Act. No such direc- 


tions came.- Therefore, Section 6 notifica- 


. tion is bad because Section 5-A is not at- 
tracted in the absence of directions under . 
Section 17 of the Act. Second, Section 4 


notification mentions satisfaction of the 
local Government. Section 4 of the Act 


-as applicable to Bihar states that satisfac-- 
: tion is required sither. of the local Gov- 


ernment or of the Collector. The Collec- 
tor spoke: about the - satisfaction of the 
Local Government. Therefore, it was not 
a valid notification. Third, Section 6 
notification is not by the Collector but -by 
the local Government, and, therefore, it 
is bad. Fourth, the notification is for 
Patna Improvement Trust but it appears 
that it 3s for the Samiti. The. Samiti paid 


. the inonesy, but the provisions of Pert VII 
' of the Act have not been followed. 


17. Tre Solicitor General rightly 
een 


ard to notification not being by the Col- 
lector, and that there was no satisfaction 


iof the Collector with regard to Section 4 


notification. He rightly submitted that 
the Government would have given answers 
on facts, and, therefore, this Court is not 
only deprived of facts but also of. the 


i judgment of the High Court on these 
` jaspects. Wes are, therefore, unable to 





allow the appellants to canvass those two 


18. Counsel for the appellants sub- 


- mitted that the allegation in the petitior. 


was that the Collector on 20 July, 1961 
asked the authority to publish notification 
under the emergent procedure dispensing 
with the provisions of Section 5-A of the 


Act. The notification was published” 


A.LR. 


under the signature of the Collector on 
17 July, 1961. Therefore, there was no 
decision of the local Government under 
Section 17 (1) read- with Section 17 (4) . 
of the Act and the requirements. of Sec: . 
tion 5-A could not be dispensed with. - ° 


19. ‘The High Court said that the 
Government was unable to produce the 
file conveying the decision of the Govern- 
ment. The High Court "said that the 
“non-traceability of the Government order 
in the Secretariat file must in the circum- 
stances be attributed to the deliberate 
destruction of the relevant papers by the 
interested parties." The High Court fur- 
ther said that acquisition proceedings had 
been initiated in 1961 under the instruc- 
tions of the Government. But for the 
"intervention of. influential persons” it is 
highly improbable that the Government 
would have ordered stay of the entire 
m acquisition ‘proceeding on 3 May, 


. 2%. The facts found by the High 
Court are these. The Patna Improvement 
e rep. that-the emergency. pro- 
visions of the Act should be applied. The 
Deputy Collector in-Charge pointed out to 
the Collector that the draft notification 
must be sent to the Government in the 
Revenue Department which could apply 
e emergency provisions and dispense 
with the compliance of Section 5-A of 
the Act. The Collector prepared a draft 
notification, signed it and sent it to the . 
Government a ae the letter dated 
20 July, 1961. e notification was 
actually published on 6 August, 1961. On 
that very day the Deputy Collector direct- 
ed a copy of the notification to be sent 
to the persons interested. On 4 Septem- 
ber, 1961 the Deputy Collector again re- 
corded that notation: had issued under’ 
the emergent procedure. There arè. indi- 
cations of the receipt of the letter of the 
Collector in the Secretariat on 22 July, 
1961. On 26 July, 1961 the note in the 
Secretariat file referred to the receipt. of 
the letter. The High Court on these facts . 
held that the circumstauces led to the 
inescapable conclusion that the Govern- 
na must have passed the necessary | 
orders, f 


2l. . The High Court referred to. 
the certified copy of the order shee: of 
the Land Acquisition Case from 14 July, 
1361 to 14 October, 1961 in support of the 
conclusion reached by the High Court. 
The order sheet dated 15 July, 1967 shows 
that the Chairman, Improvement Trust 
wanted 84.49 acres to be acquired under 
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the emergent procedure. The Deputy 
Collector after personal inspection was 
satisfied that the lands were waste and 
arable lands and there was objection to 
their acquisition under the emergent pro- 
cedure. The Deputy Collector suggested 


to the Collector that a draft notification’ 


for that purpose should be prepared and 
sent to the Deputy Secretary to the Gov- 
ernment in the Revenue Department for 
permission. The draft was approved by 
the Collector and was signed by him on 
17 July, 1961. It was sent to the Gov- 
ernment by the Collector with letter dated 
20 July, 1981. Then the notice dated 6 
August, 1961 was published. The notice 
mentions that the Government gave its 
decision ‘under Section 17 (4) of the Act. 
On 4 September, 1961 the note in the 
order sheet states that a notification under 
Section 4 (1) of the Act under the emer- 
gent procedure has been published on 6 
August, 1961. The further note in thé 
order sheet dated 4 September, 1961 states 
that the draft declaration under Section 6 
of the Act along with declaration: plan 
has been prepared and is submitted for 
approval. 


22 On these facts the High Court 


held that the appellants did not establish . 


that the Government did not give their 
approval to the application of emergency 
DI. of Section 17 (1) read with 
ection 17 (4) of the Act. The High Court 
was right in repelling the suggestion ot 
the appellants that the Government did 
not give their approval to the application 
of emergency provisions for the purpose 
of acquisition. f 


23. The High Court held that the 
appellants were guilty of delay and laches. 
The High Court relied on two important 
facts. First, that there was deliverey of 
possession. The appellants alleged that it 
was a paper transaction. The-High Court 
rightly rejected that contention. Second- 
ly the High Court said that the Trust 
invested several lakhs of rupees for the 
construction-of roads and material for 
development purposes. The appellants 
were.in full knowledge of the same.. The 
appellants did not take any steps. The 
High Court rightly said that to allow this 
type of challenge to an acquisition of 
large block of fand piecemeal by the 
owners of some of the plots in succession 
would not be proper. If this type of 
challenge: is encouraged the various 
owners of small plots will come up with 
writ petitions au. hold up the acquisition 
proceedings for more than a generation. 
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‘India, 


‘firmed in the scale of Rs. 110-180, The 


Divnl Supdt., E. Rly., Dinapur v. L. N. Kashri :[Prs. 1-6] S.C. 1889 


The High Court rightly exercised discre- 
tion against the appellants. We do not 
See any reason to take a contrary view 
to the discretion -exercised by the High 
Court. ; 

. For the foregoing reasons the 
appeal fails and is disinissed. The appel- 
lants will pay costs to the respondents. 

Appeal dismissed. 


AIR 1974 SUPREME COURT 1889 
(V 61 C 340) 
(From Patna: 1968 Pat LJR 121) 
: A. N. RAY, C. Jz AND 
K. K. MATHEW, J. 


Divisional Superintendent, Eastern 


Railway, Dinapur and others, Appel- 


lants v. L. N. Kashri and others, Res- 
pondents. 

Civil Appeal No. 
D/- 6-8-1974. 

Index Note:— (A) Constitution of 
Article 311 — Pay scale fixed 
and employee confirmed — Reduction 
of scale without hearing him is illegal 
— On co ation employee becomes 
entitled to rights to the post and to 
the scale of pay fixed. 1968 Pat LJR 
121, Affirmed. (Para 6) 


The Judgment of the Court was 
delivered by 

RAY, C. J.:— These two appeals 
are by certificate from judgment. dated 
14 December, 1967 of the High Court 
of Patna. - : 

2. The only question in these 
appeals is whether the order dated 
16 August, 1966 is valid. : 

3. By-order dated 16 August, 


2117 of 1969. 


:1966 the appellants fixed the pay of 


the.respondents at Rs. 135/- per month 
in the scale of Rs. 105-135. 

4. The respondents  contended 
that their pay had been fixed in the 
scale of Rs. 110-180 and the scale was 
arbitrarily and illegally reduced. 


5. The appellants contended 

that because of some -mistake the res- 

pondents had been put in the gnade of 

T 110-180 and this mistake was recti- 
ed. i i . 


6. The respondents were con- 





appellants having fixed the scale and 
confirmed the respondents could not| 
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1890 S.C. — [Prs. 1-2] 


|reduce the scale without giving any 
opportunity to the. respondents to be 
heard. Furthermore, the respondents 
on confirmation became entitled ` to 
rights to the post and to the scale of 
pay fixed by the Board. ` 

1. The High Court rightly set 
aside the order. The appeals therefore 
fail and are dismissed. The appellants 
. ‘will pay costs to the respondents. 


AIR 1974 SUPREME COURT 1890 
(V 61 C 347) — 
(From: Allahabad) 
H. R. KHANNA AND 

|... Y. V. CHANDRACHUD, JJ. 

Bux Singh and another, Respondents. 
-Criminal Appeal No. 14 of 1974, D/- 
13-8-1974. - ; E 7 
* Index Note:— (A) Constitution of 
India, Art. 186 — Appeal by special leave 


— Appeal against acquittal — Apprecia-. 


tion of evidence — Interference. 
Brief Note :— (A) In an appeal under 
Art: 186 the Supreme Court does not in- 
terfere’ with the finding of acquittal re- 
“corded by the Hi 
finding is vitiated by some glaring infir- 
- mity in the  appraisement of evidence. 
"The fact that another view could also have 
‘been taken on the evidence on record 
would not justify interference with the 
judgment of.acquittal. ^; . (Para 14) 
: - Where there was no such infirmity 
in the appraisement of: evidence by the 
High . Court, the Supreme Court. refused 
to interfere’ with thé order.of acquittal 
passed by the High. Court in.the murder 
case. ^ ` (Paras 18, 14) 
Judgment of the ‘court, was delivered by 
^: KHANNA, J.:— Harihar Bux Singh 
(62) his two sons Rudra Pratap Singh (30) 
and Mahesh Pratap Singh (27) and their 
employee Ram Singh (45) were tried in 
the court of Civil. and Sessions Judge 
Hardoi in «connection with the murder of 
Hargovind, Singh alias Lalla Singh (45). 
The -learned Sessions 
Harihar Bux Singh under Section 303, 
. Indian Penal Code and sentenced him to 
death. Rudra Pratap Singh was convicted 
under Section 302, Indian Penal Code..He 
‘too was sentenced. to death. - Mahesh 


Pratap Singh and Ram Singh were: con-. 


'victed under Section 302 read with Sec- 
tion 34, Indian ‘Penal Code and each of 
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State of U. P. v. 


State: of-U. P., Appellant v. -Harihar 


Court unless that“ 


udge convicted’ 


Harihar Bux Singh (Khanna J.) A.L R. 


them was sentenced to undergo imprison- 
ment for.life. On appeal and reference, 
the Allahabad High Court acquitted all 
the four accused. The State of Uttar 
Pradesh has now filed the present appeal 
by special leave against Harihar Bux 
Singh and Rudra Pratap Singh. - Ad 


; 4. Hargovind Singh deceased was 
a first cousin of Harihar Bux Singh accus- 
ed. The two lived tógether in adjoining 
houses in village Andharra, at a distancó - 
of. five miles from police station Bilgram 


-in district Hardoi. ., The Prosecution case 


is that there was: some dispute between 
Harihar Bux Singh accused and. Har- 
govind Singh deceased regarding partition 


‘of their joint properties. On January 13, 


1972 a quarrel took place between the 
children of the two families: at about 
5 p.m. A four-year-old son of Hargovind 
Singh came weeping inside the house and: 
stated that he had' gone to the Chaunal 
and sister Bitua had beaten him. Bitua 
who is aged about 27 years is the daughter 
of Harihar ‘Bux, Singh accused. The 
Chaupal mentioned by the son of Har-. 
govind Singh belonged jointly to Harihar 
Bux Singh accused and Hargovind Singh 
deceased and was at a short distance from 
their houses. Hargovind Singh deceased 
oh being told of the beating given to his ` 
son went out after saying that he too was 
the owner of the Chaupal. Rajeswari Devi. 
wife of Hargovind Singh, who was also’ 
present in the house, then heard exchange 
of abuses from outside. Rajeshwari Devi 
wanted ‘to come out but. in the meantime ` 
Hargovind Singh came inside the house 
followed by Rudra Pratap Singh, Harihar 
Bux Singh, Mahesh Pratap Singh and Ram 
Singh accused. Rudra Pratap Singh had 
a gun in his hand, while Harihar Bux : 
d had a rifle. Mahesh Pratap Singh , 

and Ram Singh were armed with lathis. 


.Harihar Bux Singh and Mahesh. Pratap 


Singh instigated Rudra Pratap Singh to 
kill Hargovind Singh so that the dispute 
about the partition of the property might 
be finished. for ever... Rajeshwari Devi 
then caught hold of the hand of her hus- 
band.Hargovind Singh with a view to take 
him inside the room. Harihar Bux Singh, 
Mahesh Pratap Singh and Ram Singli 
again: instigated Rudra Pratap Singh to - 
kil Hargovind Singh. Rudra Pratap Singh 
then fired a shot from his gun at Har. 
govind Singh. Hargovind Singh fell down .. 
and died immédiately thereafter, The oc- 
currence, it is stated, was witnessed by 
Rajeswari Devi as also by Gajraj mde 
Jograj Kachhi, Ram Kumar, Sadulla Gaddi, 
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Ram Sayup and Shanti Kumari,- wife ot 
Vishwanath Singh a collateral of Harihar 
Bux Pim accused and Hargovind Singh 
deceased. When Gajraj Singh protested 
against the killing, the four accused went 
. away. BT 

|. 8. Report Ka-Z apout the occur- 
ence was got written by Rajeshwari Devi 
from Vishwanath Singh's son. 
sent the report through Suresh Pratap 
Singh to police station Bilgram. A case 


was registered upon the basis of that re-. 


port at the police station at 7.80 p.m. 


4. The case of the prosecution. fur- 
ther is that Harihar Bux Singh was under 


a sentence of imprisonment for life during 


the days of the present occurrence in con- 
nection with a murder which had taken 
` place about 16 or 17 years ago. Harihar 
Bux Singh had, however, been released on 
probation under Section 2 of the U. P. 
Prisoners (Release on Probation) Act on 
his executing a-bond for good behaviour. 
5. Sub Inspector Purnanand Misra 
after.the registration of the case came to 
. the place of occurrence. He found the 
dead body of the deceased lying there. 
Three pellets were also found near the 
dead body. -After preparing the inquest 
report, the Sub-Inspector sent the dead 
body of the deceased to Hardoi where 
post mortem examination was performed 
y Dr. K. B. Barnwal on January 15, 1972 
at 9.15 a. m. The doctor found besides 
two scratches: one .gunshot wound on the 
left side of the chest and another such 
wound in the, abdominal cavity. There 
was no blackening or tattooing present 
. near either of the two gunshot wounds. 
One pellet was cec Hom inside the 
cavity of the right lung. The left side 
pon the lung and the peritoneum -were 
ound punctured. ` 
6. The four accused were: there- 
after arrested and were sent up for trial. 
7. The prosecution examined three 
witnesses, Rajeswari Devi (P. W. .1),;-Gajraj 
Singh (P. W. 2) and Shanti Kumari (P. W. 
8) as witnesses of the occurrence. Ac- 
cording to Shanti. Kumari, she went to 
the place of occurrence on hearing noise 
but when she reached there, she saw a 
crowd and as such she did not go inside. 
Shanti Kumari added that she had not 
-seen anything relating to this occurrence. 
Rajeshwari Devi an Gajraj Singh, who 
is the maternal uncle of the 
belongs to another village, gave eye wit- 
` ness account of the occurrence and sup- 
pores the prosecution case as given 
above. : z ; $55 4 


She then. 


- not reliable, 


deceased and ` 


8. The accused in their statements 
under Section 842 of the Code of Criminal 
Procedure denied their participation in 
the present occurrence. > - ` 

9. The learned Sessions Judge did 
not place any reliance upon the evidence 
of Gajraj Singh and expressed the view 
that he was probably not present at the 
scene of occurrence. Reliance was, how- 
ever, placed upon the evidence of Rajesh- 
wari Devi (P. W. 1) although one or two 
parts of her evidence were found to be 
i The four accused were ar- 
cordingly convicted and sentenced as men- 
tioned earlier. 


10.. On appeal the learned Judges 


‘of the High'Court for reasons to which 


we shall presently refer held that it was 
difficult to place reliance upon the testi- 
mony of Rajeshwari Devi, In the result 
the accused were acquitted. 

11. We have heard Mr. Untyal on 
behalf of the appellant-State and Mr. Garg 
on behalf.of the two accüsed-respondents, 
and are of the opinion that no case has 
been made for interference with the judg- 
ment of the High Court. As Would ap- 
pear from the résumé of facts given above, 
the conviction of the accused was based 
by the trial court upon the ocular evi- 
dence of Rajeshwari Devi alone. The 
High Court discussed her evidence at 
great length and found the same to be 
vitiated by a number of infirmities. 


12. No motive was found to have 
been proved on the record. The allega- 
tion that there had been a dispute between 
Harihar Bux Singh 
deceased regarding partition of properties 
was found to be without basis. It was 
further held that-there was no evidence 
of any quarrel between the children. The 
High Court also found that though 
Rajeshwari Devi in the ‘first information 
report stated that Rudra Pratap Singh had 
fired at the. deceased while being present 
in the verandah, in her statement in court 
she denied that fact and stated that the 
Shot had been fired by him from the 
Tarwaha in the Chaupal It was observ- 
ed that Rajeshwari Devi had departed 
from her previous statement so that her 
version might not be belied by the medi- 
cal evidence. Another fact to which re- 
ference was made by the High Court was 
that Rajeshwari Devi was acting as a tool 
in the hand of Devi Bux Singh who. was 


. inimical to and had litigation with Harihar 


Bux Singh accused. Devi Bux Singh stood 
by the side of Rajeshwari Devi when she 
gave her deposition before the committing 


accused and the - 
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magistrate. The first information report 
was serit to the police station also through 
` the son of Devi Bux Singh. The fact that 
Rajeshwari Devi involved four persons 
even though the actual death of the deceas- 
ed was caused by one assailant showed, 
according to the High Court, that Rajesh- 
wari. Devi was prepared to falsely impli- 
cate a number of persons. This, in the 
opinion of the. High Court, was  appar- 
ently done under the influence of Devi 


Bux Singh... Another finding of the ‘High 


Court was.that Rajeshwari Devi had tried 
to show a number of persons as eye wit- 
nesses of the occurrence, even though they 
were not present at that time. 

18 


After having .been'" taken: 


hrough the evidence of Rajeshwari Devi 
and the. judgment of the High Court, we 
find no such infirmity in the appraisement 
of the evidence of Rajeshwari Devi .by 
the High Court as might justify interfer- 
ence by this Court. ' be ee N 

- 14, In an appeal under Art, 186 
of the Constitution, this Court does not 
interfere with the finding of acquittal re- 
corded by the High Court unless that 
finding is vitiated by some glaring infir- 
mity in the appraisement of evidence. The 
fact that another view could also have 
been taken on, the evidence on record 
would not justify interference with the 
judgment of acquittal. The judgment of 
the High Court in the present case has 
not been shown to suffer from any such 
weakness as might induce us to interfere. 
The appeal consequently fails and is dis- 

imissed. : 





i Appeal dismissed. 
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Index Note: — (A) Contract Act 
(1872), Section 65 — of Section 65 
— Agreement void ab initio — Mining 
lease contrary to mineral regulations and 
void — Parties in pari delicto — Sec- 
tion 65 does not apply — Nor does Sec- 
tion 70 or. 72 — (X-Ref:— Mines and 


- HR/HR/D400/74/VBB - 


Kuju Collieries v. Jharkhand Mines 


ALR. 


Minerals (Regulation and Development) 
Act (1948), Section 4.) 

.. Brief Note: — (A) Section 65 makes 
a distinction between an agreement and a 
contract. According to Section 2 of the 
Contract Act an agreement which is en- 
forceable by-law is a contract and an 
agreement which is not enforceable by 
law is said to be void. "Therefore, when 
the earlier part : of Section 65 speaks of. 
an agreement being discovered to be void,’ 
it means that the agreement is not en-. 


"forceable and is, therefore, not a con- 


tract. It means that it was void.. It may ` 
be that the parties or one of the parties 


.to the agreement may not have, when 
- they’ entered into the agreement, known 


that the agreement was in law not en- 
forceable. They might have come to ~ 
know later that the agreement was not 
enforceable. The second part of the sec- 
tion . refers to a contract becoming 
void. That refers to .a case where 
an agreement which was originally en- 
forceable and was, therefore, a contract, 
becomes void due to subsequent happen- 
ings. In both these cases, any person 
who has received any advantage under 
such agreement or contract is bound to 
restore such advantage, ,or to make com- 
ponen fot it to the person from whom 
e.received it. But where even at the 
time when ‘the agreement is entered into 


‘both the parties knew that it was not law- 


ful and, therefore, void, there was no 
contract but only an agreement and it is 


not a case where. it is discovered to be 


void subsequently. Nor is it a case of 
the contract becoming void due to subse- 


' quent happenings. Therefore, Section 65 


of the contract Act .did not apply. AIR - 
1922 PC 408 and AIR 1955 Hyd 69 (FB) 
and: ATR 1960 Andh Pra 186 and AIR 
1974. SC 1820, Rel. on; View of Pollock 
and Mulla in Indian Contract and Speci- 
fic Relief Acts, 7th Edn. Disapproved. 
è . i (Para 6) 
Where a mining lease in favour of 
the plaintif was contrary to the provi- 
sions of the Mines and Minerals (Regula- 
tion and Development) Act 1948 and the 
Mineral Concession Rules du and void 
ab initio and there was proof to show 
that the plaintiff could not have been in 
iones of the legal position, Held 
at this was not a case to which Sec- ` 
tion 65.applied and the plaintiff was not 
entitled’to claim refund of the sum paid 
in pursuance of the lease, under that pro- 
vision.. Nor was it a case to which Sec- ' 
tion 70 or Section 72 of the Contract Act . 
applied. The payment of the money was 


uo 


1974 


not made lawfully, nor was it done under 
a mistake or under coercion.» (Para 12) 
Cases Referred: = Cheonclogiesh Paras 
AIR 1974 SC 1820 = C. A. Nos. 1710 of 

1987 and 1986 of. 1968; D/- 11-4-1974, 


DRY Prasad, Gupta’ v.- „Muli“ "Pra-- 


10 
AIR 1960 Andh Pra 186 —(1959) 2 Andh 


WR 241, Sivaramakrishnaiah v. Venkata .. 
9- into force as a result of which any lessee 
‘working &.mine: became a direct lessee 


- Narahari Rao — . 

AIR 1955.Hyd 69 = ILR (1955) Hyd 101. 
(FB) Budhulal v. Deccan Banking Co. y 
E ." 8; 9, 10 


AIR 1992 PC 408 : — 50 Ind App: 69, Har- 

`. nath Kuer v: ‘Inder Bahadur Singh 1 T 

“fore, confined. his claim: to the sum of 
Rs. 80,000/- as payable. to- it bythe Ist 
` respondent. | 


i Je of the ‘Court ` was delivered 
y 


ALAGIRISWAMI, 4— This appeal, 


is against ani: sni ju Mee f. the Patna High - 


Court by. Special, leave. granted ; -by this 
Court. Tt arises out of a mining lease 

granted by the Ist- respondent but alleg- 
ed to have been done so in the name of 
the 1st respondent by the 2nd respondent 
in favour of Haricharan Singh J. D.; and 
Co. on 7-9-1950. In pursuance of the 
lease à sunt’ of Rs. 80,000/- was -paid to 
the Ist respondent. The plaint allegation 

was that the Ist respondent was a limited 
Company created by the 2nd respon- 
dent. There was an earlier lease in res- 
pect of the same ‘property in favour "of 
respondents 8’and 4 which expired om 
4-4-1950, Haricharan Siügh'J. D. and Co. 


later changed its name to Kuju Collieries . 


Ltd. who are the a E E As the 
pe did not get the possession of the 
eased” property it instituted a suit, for 
recovery of possession of the leased pro- 
perty along with mesne profits and in the 
alternative for refund 
Rs. 80,000/- ‘and certaifi other ‘sums. 
present appeal 
only with: that amount. 


2. Tn the suit the Ist apondent 
‘and the 2nd respondent: took the stand 
thet the.Ist respondent was not created 
by the 2nd respondent, that the lease 


was by the Ist.respondent and the amoufit . 


was paid to the 1st respondent alone and 
not to the 2nd respondent. The Ist res- 
pondent also contended -that : 
prenerties wére handed over to the 
plaintiff, that they were not aware- that 
respondents 8 and 4 were resisting ‘the 
plaintiffs claim and that the Ist respon- 
dent. was. not in any case responsible 
therefor and that -therefore the plaintiff 
was not entitled to any relief. : During 
the pendency of this appeal respondents 


2 and 3 died and their egal Tepresentay 


Kuju Collieries v. ‘Jharkhand Mines (Alagirswami 1) 


mention that after the institution o 


of the ‘sum? of . 
The 
is; however, concerned. 


the. leased. 


-enforceable by. 
- Therefore, when the earlier part of th 


[Prs. 1-6] _ S.C; i898: 


-tives have not been brought om record. 
The appellant is not claiming any relief 
against any: of the other respondents ex- 


cept respondent No: l and it is, there- 
fore, unnecessary to .refer to the attitude 


taken by them in.the suit. 


e to 
the 
suit the Bihar Land Reforms Act came 


8. It is necessary at this: sta 


under the State, andas the plaintiff was 
not working the mines any claim in respect 
of the possession of the mines became 
unenforceable: The appellant has, there- 


4. The trial Court held that .as 
the plaintiff was already in the business 
of mining and' had the advantage of con- 


-sulting its lawyers and ‘solicitors and their. 
-Téase deed was 
by solicitors,’ there 


drawn up and prepared . 
was,no occasion for 
the plaintiff to have been under any kind 
of ignorance. of- law and as the Mineral 
Concession Rules of 1949 „rendered any 


‘stipulation for payment of salami illegal 
-and the lease.on that basis was also ille- 


gal, the plaintiff was not entitled to claim 
relief under Section 65.of the Indian Con- | 
tract Act. Ht therefore, dismissed the 
suit.~ 


5. On ape ‘the High Court also 
held that neither Section 65 nor Sec. 72 
of the- Contract Aet applied] to: the facts 
of the case.  . 

6.. `- We -are f the view.that Sec- - 
tion 65: of the Contract Act cannot help 


-the plaintiff on the facts and circumstan- 


ces of this case. 
lows: —. 


- “When an ; agreement is discovered to 
be "void, or when a contract becomes 
void, any person who has received any 
advantage undér.such agreement or con- 
tract is.'bóund to restore it,:or to make 
compensation for it; to the^person from 


Section 65 reads as fol- 


- whom „he received it.” 


The section. makes a distinction bstwetal 


.an agreement and.a contract. According 


to Section 2.of the Contract Act an agree- 
ment which is enforceable by law is a 
contract and an agreement which is not 
law is said to be. void. 


section speaks of an agreement being -dis- 
covered to. be void it means that thel. 


. agreement is not enforceable and it, there- 


fore, -not, a ‘contract. “It means 
it- was void. ` Jt may be. 


tha 
that the 
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parties or one of the parties to the 
agreement may not have, when they en- 
{tered into’ the agreement, known that 
the agreement was in law not enforce- 
able, They might have come to know 
later that the agreement was not enforce- 
able. . Thé second part of the section re- 
fers to a contract becoming void. That 
refers to a case where an agreement 
which was originally enforceable and 
was, therefore, a contract, becomes : void 
due to subsequent happenings. In both 
these cases any person who has received 
'|any advantage under such agreement or 
contract is bound: to restore such advan- 


the person from whom" he received it. 
agreement is entered into both the: par- 


ties knew that it was not lawful and, 
erefore, void, there was no contract but 





_jonly an agreement and it is not a case 


where it is discovered to be void subse- 
quently. 
tract t 
happenings.: Therefore, Section 65 of the 
Contract Act did not apply. 3 
7T. "The, Privy Council in its deci- 
sion in Harnath Kaur v. Indeer Bahadur 
Singh, (1993) 50 Ind App 69,: 75-76 = 
_ (AIR 1922 PC 408) observed: B 
-"The section deals with (a) agree- 
ments and (b) contracts. The distinction 
between them is apparent by Section 2; 
. by clause (e) every promise and every set 
of-promises forming the consideration 
for each “other is an agreement, and by 
. clause (h). an agreement. enforceable by 
law is a contract Section 65, therefore, 


deals with (a s ied enforceable by: 
din 


law and (b) agreements not so en- 
forceable. By clause (g) an agreement not 
: enforceable by.law is said to be void. 
An agreement, therefore, discovered. to 
be. void is one discovered to be. not én- 
forceable’.by* law, and, on the language 
of the section would include ‘an.’ agree- 
ment that was void in that sense from 


its inception as distinct from a contract - 


that becomes void." : - 


. 8. - A Full Bench of five Judges of 
the Hyderabad High Court in Budhulal v. 
Deccan Banking Co. Ltd., AIR 1955 Hyd 
69 (FB) sposkimg through ọur brother, 
Jaganmohan Reddy, i ; 
referred with approval to these observa- 
tions of the Privy Council. They then 
. went on to refer to the observations. of 
` Pollock and Mullah in théir Treatise <on 

Indian Contract and Specific: Relief Acts, 

Tth Edn. to the effect that Section’ 65, 


tage, or to make compensation for it to ` 
But where even^at the time when the ` 


‘into execution an 


Nor is it a_case of the con-. 
ecoming void due to subsequent 


J., as he then ‘was, - 


Indian Contract Act does not apply to | 


. agreements which aré void under Sec-.: 


tion. 24 by reason of an unlawful consi- 
deration or object and there being no 
other provision in the Act under which 
money paid foran unlawful purpose may 
be recovered back, an analogy of English . 
law wil be the best guide. They then 


: referred to the reasoning of the learned 


authors that if- the view of the Privy 


. Council is right namely that “agreements. 
| discovered to be void” apply to all agree- 


ments which are ab initio. void. including 


. agreements based on unlawful considéra- 


tion, it follows that the person who has 
paid money or transferred property. to 
another for an illegal purpóse can recover 
it back from the transféree under this sec- 
tion "even if the bur purposes carried . 
both the transferor 
and transferee aro. in pari: delicto; The’ 
Bench then proceéded to observe: . 
.. "In our opinion, the view of the learn- 
ed authors is neither: supported by any 
of the subsequent. Privy "Council deci- 
sions nor is it consistent with the natural. 
meaning to be given to the provisions. of 
Section 65. -The section by -using, the 
words ‘when an agreement is discovered 
to be void' méans nothing more. nor less 
than when the plaintiff comes to know 
or.finds out that the.agreement is void. 
The word ‘discovery’ would imply the : 
pre-existence of something which is sub- 
sequently found out and it may be observ- . 
ed that Sec. 66, Hyderabad Contract Act: 
makes the knowledge (Ilm) of the agree- 
ment being void as one of the pre-re- ` 
quisites for restitution and is used in the 
sense of an agreement being discovered 
to. be‘ void. knowledge is an essential 


‘requisite even an: agreement'ab initio 


void can be discovered to be void sub- 
sequently. - There may be cases where 
parties enter into an agreement honestly 
thinking that it is a perfectly legal agree- - 
ment and where- one of them sues the 
other or wants the other to act on it; it is . 
then that he may: discover it to be void. . 


"There is nothing specific in Section 65, 


Indian Contract Act or its corresponding 
section of the Hyderabad Contract Act to 
make it inapplicable to such cases. . 


.. A person who; however, gives money 
for an unlawful purpose knowing it to; be 


‘so, or in such circumstances that know- 


ledge of illegality ór unlawfulness can as 
a finding of fact be imputed to him, the 
agreement under which the payment is . 
made cannot on his part be said to be dis- 
covered t6 be void. The criticism that 
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if the aforesaid view is right then a per- 
son who has paid money or transferred 


. property to another for illegal purpose. 


“can recover it back frora the transferee 
under this section even if the illegal pur- 
pose is.carried into execution, notwith- 
standing the fact that both the transferor 
and transferee are in pari delicto, in our 
view, overlooks the fact that the courts 
do not assist a person who comes with 
unclean hands. In such ‘cases, the de- 
fendant possesses an. advantage over the 
plaintiffs — in pari delicto potior est 
conditio defendentio. s : 
. Section 84, Indian Trust Act however 
“has made an exception in a case 
"where the owner of property trans- 
fers it to another for illegal purposé and 
such purpose is not carried into execution 
or the transferor is not as guilty as the 
transferee or the effect of permitting the 
transferee to retain tlie property might 
be to defeat the provisions. of any law 
the transferee must hold the property for 
the benefit of the transferor." 
"This specific provision made by the 
legislature cannot be taken. advantage of 
in derogation: of the principle that Sec- 
tion 65. Contract Act, is inapplicable 
where the object of the agreement was 
illegal to the $nowledge of both the par- 
ties at the time it was made. In such. a 
case the agreement would be void ab 
initio and there would be no room for the 
subsequent discovery of that fact.” | 
We consider that this criticism as well as 


the view taken by the Bench. is justified. 


It has rightly pointed out that if both the 
transferor and transferee are in pari delic- 
to the courts do not assist them. 

. 9. A'. Division -Bench of. the 
Andhra Pradesh High -Court in its decision 
in Sivaramakrishnaiah v. Narhari Rao; AIR 
1960 Andh Pra 186 held that: 20 
. “In order to invoke Séction 65 the 
invalidity of the contract or. agreement 
should be discovered. subsequent to the 
making of it. This cannot 


the beginning the illegality thereof. It 
only applies to a-case where one of the 
parties enters into an agreement' under 
-the belief that it was a eal agreement, 
“ive. without the knowledge that the agree- 
ment is forbidden by law or opposed to 
public policy:^and: às such illegal.. The 
‘effect of Section: 65 is that, in such ‘a 
situation, it enables -a` person not in pari 
delicto to claim. restoration since it is not 
based on an illegal contract but’ dissociat- 
-ed from it. That is permissible by reason 


e taken -ad-: 
vantage of by parties who knew from . 


“Rule 49: “no grantor 


of the section because the action is not 


: founded on dealings which are contam- 


inated by ‘illegality. The party is only 
seeking to be restored to, the status quo 
ante. . Section 65 also does not recognise 
the distinction between a contract :being 
illegal by reason of its being. opposed to 
public policy or morality of a contract void 
for other reasons. Even agreements, the 
performance of which is attended with 
penal consequences, are not outside the 
scope of Section 65. At the same time, 
Courts will not. render assistance to per- 
sons who induce innocent parties tu en- 
ter into contracts of that nature by play- 


ing fraud on them to retain the benefit 


which they obtained by their wrong." 
They also referred with approval to the 
earlier decision of the Hyderabad d 
Court in AIR, 1955 Hyd 69 (FB) (supra). 
10... In. a recent. judgment of 
this Court in Ramagya Prasad Gupta 


v. Murli Prasad, (C. A. Nos. 1710 
of 1967 .and -1986 of 1968, de- 
cided on 11-4-1974) = (AIR 1974 


SC 1320), to which one of us was a party, 
this ‘Court quoted, with approval the ob- 
servations of the Bench of the 
Hyderabad High Court in AIR 1955 Hyd. 
69 (FB) (supra) These decisions are in 
accordance with the view we have taken. 

11.. The Mineral Concession Rules 
came into force on 25-10-1949. As the 
lease : came, into force on September 7, 
1950 and money was paid on that date, 


‘the fact that there was an earlier i an 
ifter- 


tered contract does not make any 
ence to the question at issue.’ Section 4 


.of the Mines and ‘Minerals (Regulation 


and Development) Act, 1948 provides 
^no mining lease shall bé..granted after 


~ the commencement of this Act otherwise 


than in.accordance with the rules made 
under this. Act, and any mining le^se 
granted contrary to the provisions of sub- 


_ section (1) shall be void and of no effect". 


Under Rule 45 of the Mineral Concession 
Rules, 1949 “no prospecting license or 
mining lease shall be granted except to 
a person holding a certificate of approval 
from -the ;Provincial - Government having 
jurisdiction: over the land in ect of 
which the concession is required". The 
plaintif. had no ` certificate of approval 
from: the State Government. Under 
of a prospecting 
license or a mining lease shall charge any 
premium in addition to or in lieu of the 
prospecting fee,. surface fee,. surface 
rent, dead rent or royalty specified in 
such license or lease".. There: was a sti- 
pulation for payment of a premium under 


1896. S. C.. 


the lease’ deed in favour of the plaintiff. 
Muere Sty the lease in favour of 
Toe pan tiff was contrary to the provisions 

e Mines and Minerals (Regulation 

Act, 1948 and the 
Rules 1949 and as 


a Development) 
Mineral Concession 
such ‘void. — 

12. The further question is whe- 
‘ther it could be said that. this contract 
was either discovered to be void or be- 
came void. The facts enumerated above 
would show that the contract was void at 
its inception and this is not a case where 
it became void subsequently, Nor could 
it be said that the agreement was dis- 
covered to be void after it was entered 
into. As pointed out by the Trial Court 
the plaintiff was already in the business 
of mining and had the advantage of con- 
sulting its lawyers and solicitors. So there 
was no occasion for the plaintiff to have 
been under any kind of ignorance of law 
under the Act and the Rules. : Clearly, 
therefore, this is not a case to which Sec- 
tion 65 of the Contract: Act applies. Nor 
is it a case to which Section 70 or Sec- 
tion 72 of the Contract Act applies. The 
ponen of the money was not made law- 

lly, nor was it done under a mistake or 
under coercion, 





18. | We agree with the Trial Court 
that the d should have been aware 
of the gality of the agreement even 
when it entered into it and thérefore Sec- 
tion 65 of the out Act cannot help 
it. - 

14. `The appeal is, therefore, dis- 


missed but in the circumstances without 
costs, . 


Appeal dismissed. | 
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not availed of — Principles c of suu 
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AIR 1974 SUPREME COURT 1898 
) 


‘in that post. That 
merely says that he was allowed to.. 


.and fixed D.A. of Rs. 40/- p.m. 


‘that the applicant had 


[Prs. 1-2] Shahoodul Haque v. Registrar, Co-op. Societies, Bihar A. LR. 


Brief Note: — (A) Where suffi- 
cient opportunity is given to explain- 
the conduct but it'is not availed of 
requirements of natural justice or 
Art. 311 cannot be said to have been 
contravened. (Para 4) 


The undenied and undeniable fact 
that the appellant had actually aban- 
doned his post of duty for an exceed- 
ingly long period, without sufficient 
grounds for-his absence, was so glar- 
ing that giving him further opportu- 
nity to disprove what he practically 
admitted could serve no useful pur- 
pose. (Para 4). 

Index Note: — (B) Constitution of 
India, Art. 136 — Power under Article 
is exercised only on showing substan- 


tial injustice and not for merely 
technical flaws in a proceeding. 

ara 5) 
Cases Referred: Chronologi Paras 


AIR 1964. SC 449 = 19645. SCD 75, 
Jagdish Mitter v. Union of India 4 
The Judgment of the Court was 


delivered by 

BEG, J.:— The appellant . had 
challenged an order of ‘his removal 
from service dated 11-3-1966 by means 
of a Writ Petition dismissed by a 
Bench of Patna High Court on 29-9- 
1967. He asserted that, although he 
had been appointed temporarily as a 
routine Clerk in the office of the Co- 
operative Societies, Bihar, he had been 
con by an order dated 6-4-1956 
order, however, 


corttinue in the post held by him until 
further orders. We do not think that 
it could amount to his confirmation in 
service. On 21-11-1961, he was “ap- 
pointed on the post of Looal Auditor 
of Co-operative Societies from the date 
of his joining on 'stanting pay in the 


' scale of Rs. 75-2-85-EB-xxx" together 


with the usual cost of living allowance 
sari- 
ctioned by the Government from time 
to time. Learned Counsel for the . ap- 
pellant now relies on this order as suf- 
ficient:for showing. that the applicant 
was appointed permanently as Local 
Auditor although the order is some- 
what dubious. 

2. . Other facts, relating’ to the 
service of the appellant are not mate- 


rial until we come to 15-11-1963, when 


the applicant applied for leave to go 
on pilgrimage to Mecca. It appears 
left without. 


1974 
grant of any leave, but had applied, 


on 27-4-1964, from Mecca, for an ex-- 


tension. of a leave which was, in fact, 
nevér granted. He came bàck nearly.a 
year afterwards. He alleges 
resumed duty :on 8-10-1964 and was 
then compelled to take leave. He says 
that he fel ill on 7-11-1964 and’ could 
not attend to work until he got the 
order of- his removal retrospectively 
from 4-1-1964. He asserted that he had 
been dismissed contrary to the Consti- 
tutional guarantee conferred upon him 
by Art. 311 of the Constitution inas- 
much as he had been dismissed “with- 


out giving him any opportunity to 


show cause, without any proceeding 
and without any enquiry." 


3. . tis true that the order of 
removal says that: 

"X X X it is.clearly proved that 
Shri Haque has continuously, of his 
own sweet will been on leave from 
4-1-64, without obtaining previous 
permission,- that. his work as local 
auditor, co-operative Society, has. al- 
ways been. quite unsatisfactory and 
that he was given sufficient opportu- 
nity to make improvement in his work 
but still it ‘did not produce. any effect 
‘on him.” 


The order further says: 


“As Haque has been an old (?) 
local auditor, his services are, in view 


of ‘the above facts. terminated with ` 


effect from the forenoon of 4-1-64.” 


But, a glance at the counter-affidavit: 
Respondent: 


filed on behalf-- of the 
‘shows that the appellant had been 
given a number. of chances to improve 
his work about the unsatisfactoriness 
of which he had been informed, ‘that 
he had probably deserted his post of 
duty because he was unable or un- 
willing to work, that he had made a 
number of representations, and also 
that before.any:. action - was- taken 


against him, the District Audit Officer: 


ask- 
of a 


Co-operative Societies, Gaya, had 
ed him to explain, by means 


Memo dated 11-1-64, why he had been ` 
absent for so long from work without: 
permission. It is'stated in the counter- 


. affidavit that the communication sent 


E to him by:registered post was return- 


- ‘ed as he could not be found.: After that 
. two other commiunications dated 5-9- 

1964, were sent to him asking him. to 
explain his conduct, but he did not 


care to reply to them. Hence, he had- 


Shahoodul Haqüe v. Registrar, Co-op. Societies, Bihar [Prs. 28. s.c 


that he- 


opportuni to 


necessary to 


to be removed from service for. vite 
left his post of duty without any su- 
thority for a very long period. The ap- 
pellant did not attempt to explain his 
omissions satisfactorily even in his 
affidavits filed ir the High Court. In 


: reply to the counter-afifidavit filed on 


behalf of the respondent, he merely 
Stated, in an affidavit, that he reaf- 
firmed his previous assertions. This is 
really no explanation. It is not even a 
specific denial. 


| 4. Learned Counsel for the 'ap- 
pellant has cited cases on the protec- 
tion of Article 311 of the Constitution 
to Government servants including tem- 
porary Government servants. He has 


relied especially on Jagdish Mitter v. 


x 1897 


Union of India, AIR 1964 SC 449 as - 


he had done in the High Court also. It 
is true that the High Court found that 


-the unsatisfactory record of the appel- 


lant was merely a motive for the ter- 


mination of his service and that he was ` 


not actually punished. After having 
been taken through . the assertions 
made by beth sides, we have no hesi- 
tation in coming to the conclusion that. 
even.if the appellant was being puni- 
Shed, so that Article 311 could apply. 
he had been, in the circumstances of 
the case, given sufficient opportunity 


- to explain his conduct. He had failed 


to avail of that apportunity. It could 
not, therefore, be said that the re- 
quirements of natural justice - or of 
Article 311 of the Constitution had 
been contravened. In any case, on the 
facts before us, we think that.it will 
be useless to afford any further op- 
portunity to the - appellant to. show 


` cause, why he should not be removed 


from service. ‘The undenied and un- 


for an exceedingly long period, with- 
out sufficient grounds for his absence, 
is so glaring that giving him. further 
disprove ‘what he prac- 
tically admits could serve no useful 
purpose.: It could not benefit him or 
make any difference to the order 
which could’ be and-has been passed 


against him. It would only prolong his 
ba : i 


"B. On the view we have adopt- 
Gd on the-facts df this case, itis mot 
consider the 
question. whether any notice for ter- 


, mination of services was necessary or 


duly. given on the assumption that he 


further . 


:deniable fact that the appellant had] — 
actually abandoned his post of duty 


1898 S.C. [Prs. 1-8] G. S. Gill v. State of Punjab (Mathew J)' 


was not punished. We do not think 
that there is any question involved in 
this case which could justify an  in- 
' terference by us under Article 136 of 
the Constitution with the judgment of 
the High Court. That power is exerci- 
sed only on showing substantial in- 
justice and not for merely technical 
flaws in-a proceeding. Consequently. 


we this appeal. But, in the 
|circumstances of the case, we make 
no order as to costs. The appellant 


shall pay the court fees which would 
haye been paid by him if he had not 
been permitted to appeal as a pauper. 

Appeal dismissed. 


AIR 1974 SUPREME COURT 1898 
^ (V 61 C 850) . 
(From: Punjab and Haryana) 

A. N. RAY, C. J., K. K. MATHEW, J. 
G. S. Gill and others, Appellants v. 
The State of Punjab and’ others, Respond- 
ents. : 
Civil Appeal No. 1098 of 1970, DJ- 
80-7-1974. : 
Index Note:— (A) Constitution of 
India, Art. SIL — Indian Administrative 
Service (Cadre) Rules, R. 9 — Promotion 


from substantive posts in State Civil Ser-. 


vice to cadre posts of senior scale of IAS 
— Promotion is in officiating capacity — 
Simple reversion does not attract Art. 311 
— (X-Ref:— Fundamental Rules, R. 9 
(19) ). 

Brief Note:— (A) There could be no 
doubt that since the appointments were 
made by the State Government to .cadre 
posts in the IAS, the. appointment could 
not have been in any capacity other than 
in an officiating capacity under Rule 9 

"of the Indian Administrative Service 
(Cadre) Rules. The appointments could be 
-terminated: by State Government at any 
time. (Case law discussed). 


' (Paras 5 and 8) 

Rule 9 (19) of 
provides two types of officiating appoint- 
ments. -If the appointments were officiat- 
ing appointments; whether of the type 
mentioned in the first portion of the mean- 
‘ing of the word ‘officiate’ in F. R. 9 (19) or 


in its latter part, there can be no doubt 


that the reversion. of the appellants to 
-their substantive posts in the State Civil 
Service would not attract the application 
of Article 811 unless the orders of rever- 


HR/HR/D338/74]MV] 





"Punjab under Articles 226 an 


Fundamental Rules ` 


A.LR. 


sion cast stigma and were, therefore, puni- 
tive in character. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1974 SC 87 = 1974 Lab IC 838, 
Union of India v. M. L. Capoor 8 
AIR 1972 SC 1829 = (1972) 8 SCR 660 = ` 
1972 Lab IC 665, Union of India v. 
Gajinder Singh . . 7 
AIR 1902 SC 794 = 1962 Supp (2) SCR 
92, State of Bombay v. F. A. Abraham 7 
AIR 1966 SC 1529 = (1966) 3 SCR .106, 
. Divisional Personnel Officér Southern 
Rly. v. S. Raghavendrachar ~ vow 
AIR 1958 SC 86 = 1958 SCR 828, 
^ Parshotam Lal -Dhingra v. Union of . 
India i 6 
Judgment of the court was delivered by 


MATHEW, - The appellants 
filed a petition before the High Court of ` 
227 of the 
Constitution for quashing the orders pas- 
sed by the State of Punjab reverting them 
from the posts held by them in an officiat- 
ing capacity in the cadre and ex-eadre. 
posts of ‘senior scale of Indian Adminis- 
trative Service to their substantive posts 
in the State Civil Service from which they 
were promoted.' won 


2. The appellants contended be- 
fore the High Court that the orders of 
reversion were punitive in character and,’ 
therefore, attracted the provisions of Arti- 
cle 811 of the Constitution and since they 
were given no reasonable opportunity to 
make their representations against the re- 
version, the orders were bad, and prayed 
for quathing them. The High Court over- 
tuled the contention and dismissed the 
petition. This appeal, by certificate, is 
against that order. . . 


' 8.' The case of the appellants in the 
writ petition was: that their names were 
included in the Select List prepared under 
Regulation 4 of the Indian Administrative 
Service (Appointment by Promotion) Re- 
qup uns 1955 (hereinafter referred to as 
the "Promotion Regulations") and that they 
thereby acquired right to be appointed to 
the cadre and ex-cadre posts in the Indian 
Administrative Service. In paragraphs 11 
and 18 of the writ petition, they said that 
in the:State of Punjab there were two 


" 
. f 


types of posts:in the Senior Duty Seale, 
à osts which are speci- . , 


namely, -(i) cadre 
fied in the Schedule to the Indian Admi- ¢ 
nistrative Service (Cadre) Rules, 1954 and; 
(ii) ex-cadre posts; that the ex-cadre posts | 
were created by the. State Government 
from time to time according to exi- 
gencies of service and in matters of pay, 


1974 


promotion and other benefits; the ex-cadre 
posts were declared equivalent to a cadre 
post and that they were appointed to 
senior duty posts in cadre and éx-cadre 
in’ 1968 and 1964. - 

4. . The creation of ex-cadre posts 
by State Government can only be in terms 
of the second proviso to Rule 4 (2) of the 


Indian ^ Administrative Service (Cadre) 
Rules, 1954. That proviso reads as 
follows : ; : S 


' "Provided further that the State Gov: 
ernment concerned may add for a period 
not exceeding one year and with 


G. S. Gill v. State of Punjab (Mathew J.) 


e ap-' 


proval of the Central. Government for a: 


further period not exceeding two years, — 


to -a State or Joint Cadre ‘one or more 
posts carrying: duties or responsibilities of 
a like nature to cadre posts.” - D 

5. Even if it be assumed that the 
State Government could appoint any per- 
sons to these ex-cadre 
ment must necessarily 
pointment. So far as appellants 1, 3 and 
5 are concerned, there can be no doubt 
that sínce the appointments were made 
by the State Government to cadre posts 
in the Indian Administrative Service, the 
appointments could not have been in any 
capacity other than in an officiating capa- 
city under Rule 8 of the Indian Adminis- 
"trative Service (Cadre) Rules. Mr. Gar 
for the appellants contended that appel- 
lants 2, 4 and 6 to 12 were appointed to 
senior duty posts which were declared as 
equivalent to cadre posts in the Indian 


- Administrative Service and as the orders 
. of appointment did not indicate that they ` 


were appointed in any officiating: capacity, 
the appointments must be deemed..to be 
substantive: in character. No doubt, the 


sts. the appoint-: 
e' temporary ap- 


orders of appointment of these appellants | 


. do not say that they were appointed in an 
officiating capacity; and in paragraph 15 
of the writ petition, they said that they 
were appointed to various senior duty 

. posts not in an_ officiating capacity. 
This averment was denied b 
ment of India. In the: affidavit in reply, 


the appellants stated that it was wrong + 


to equate regular officiating appointments 
with stop-gap or local arrangéments. They 
said that officiation is of two: kinds 
officiation of a subordinate setvice official 
against a post in a superior service in a 
stop-gap :or local arrangement when thé 
regular incumbent of the post is, say, on 
leave, and the other, officiation of a re- 


, One, 


the Govern-: 


gular recruit on. appointmént to service ~ 


in which he is to be confirmed and made 


[Prs. 8-6] "S.C, 1899 


availability’ of a substantive vacancy and 
that “the officiating appointments of the 
appellants in the senior scale of the I. A. C. 
was of the second type.” The appellants 
also said that they retained their lien in 
their posts in the State Civil Service which 
would make it -clear that they were not 
appointed substantively to the senior duty 
posts, but only in an officiating capacity. 
The Judgment of the High Court also 
proceeds on the basis that these appellants 
were appointed in an officiating capacity 
to senior - duty posts.: These appellants 
had no case that they were: substantively 
appointed to any posts: - 


, 6. | There can be two types of off- 
ciating appointments. Fundamental Rule 9 
(19) provides : 


“9 (19) Officiate. A Government ser- 


: vant officiates in a post when he performis 


the duties of a post on which another per- 


. son holds a lien. The Central Govern- 


ment may; if it thinks ft, appoint a Gov- 
emment servant to officiate in a vacant 
post on which no other Government ser- 
vant holds a lien.". . 


‘If the appointments "were officiating ap- 


pointments, whether of the type mention- 
ed in the first’ portion of the meaning of 
the word ‘officiate’ in F. R. 9 (19) or in| 
its latter part, there can be no doubt that 
the reversion of the appellants to their 
substantive posts in the State Civil Servicei 
would not attract the application of 
Article 311 unless the orders of reversion 
cast stigma and were, therefore, punitive 
in character. There is no.case that orders 


"of reversion cast any stigma upon the ap- 
~ pellants. Parshotam Lal Dhingra v. Union 


of India, 1958 SCR 828 — (AIR 1958 SC. 
38), is clear possa d for the proposition 
that unless a person has a right to a post, 
a.simple order. of reversion from that post 
cannot amount to dismissal or removal 
within the-meaning of Article 811 and that 
a person gets a right to a post. only when 
he is substantively appointed to it. This 
is what their Lordships said at p. 842: 


“It is, therefore, quite clear that ap- 
pointment to a permanent post in a Gov- 
ernment.service, either on probation, or 
on an, officiating basis, is, from the very 
naturé of such employment, itself of a 
very transitory character and, in the ab- 
sence of any special contract or specific 
rule regulating the conditions of the ser- 
vice, the implied term of such appoint- 
mént, under the ordinary law of master 
and, servant, is that it is terminable at 


.any time. In short, in the case of an ap- . 


substantive permanent in due course on  pointment to a permanent post in a Gov- 


` 


1900 $. C. [Prs. 1-3] Vijai Bahadur v. State of U. P. (Alagiriswami J.) 


ernment servicé on probation or on an 
officiating basis, the servant so appointed 
does not acquire any substantive right to 
the post and consequently cannot com- 
plain, any more than a private servant em- 
ployed on probation or on an officiating 
basis can do, if his service is terminate 
at any time.” 

7. This passage was quoted with 
approval in State of Bombay v. F. A. 
Abrahams 1962 Supp S SCR 92 at p. 97 
= (AIR 1962 SC 1829) See also Divi- 
sional Personnel Officer, Southern Railway 
v. S. Raghavendrachar, (1966) 3 SCR 108 
— (AIR 1966 SC 1599) and Union of India 
v. Gajender Singh, (1972) 3 SCR 660 — 
(AIR 1972 SC 1829 — 1972 Lab IC 665).. 


8. As appellants 1, 8 and 5 were 
appointed under Rule 9 of the Indian Ad- 
ministrative Service (Cadre) Rules, there 
can be no doubt that the State Govern- 
ment was competent to terminate their ap- 
pointments at any time (see Union of 
India v. M. L. Capoor, AIR 1974 SC 87 
at p. 108). > 

9. . The appellants have not made 
out their case as specified in the writ peti- 
tion or as urged by them before the High 


Court. 

10. © We hold that the High Court 
was right in its conclusion. , We dismiss 
the appeal No order as to costs. 


Appeal dismissed. 


. AIR 1974 SUPREME COURT 1900 
(V 61 C 351) 
(From : Allahabad) 
A. ALAGIRISWAMT, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 

Vijai Bahadur, Appellant v. The State 
of U. P., Respondent. à 

Criminal Appeal No. 216 of 1972, D/- 
6-12-1972. E 

' Index Note :— (A) Penal Code (1860), 

S. 302 — Murder — Sentence — Accus- 
ed's allegation. that he had deposited the 
gun with an arms dealer before the oc- 
currence found untrue — Motive esta- 
blished — Balastic experts opinion that 
the cartridge which caused . death was 
fired from that gun — Absence of ex- 
tenuating circumstances — Held sertence 
of death was the appropriate one — (X- 
Ref :— Evidence Act (1872), S. 3). (Evi- 
dence — Appreciation of). 


(Paras 8, 4, b, ). 





LP/LP/G91U/72/YPB 


A. I. R. 


Judgment of the court was delivered by 
ALAGIRISWAMI, J.:— This is an 
appeal by special leave against the judg- 
ment of the High Court of Allahabad con- ` 
firming the conviction of the appellant 
and sentence of death passed on him by 
the learned Additional Sessions Judge of 
Etawah under Sections 302 and 307, 
I. P. C. The appellant and his brother 
Radhey Shyam had been tried together, 
Radhey Shyam under Sections 802 and 
807 read with Section 84 of the I. P. C. 
Radhey Shyam's appeal was allowed and 
he was acquitted. ; 


; 2. " On 22nd September, 1969 the 
appellant shot to death one Hazuri Singh, 
a resident of his village Purwa Kamal 
Singh. It appears that a few days earlier 
the appellant had dragged a boy, Collec- 
tor Singh, to a field for the purpose of 
committing sodomy on him. He escaped 
and on coming to hear of it his uncles, 
Gyan Singh and Suraj Singh, attacked the 
appellant the next day and caused’ him 
simple injuries. The appellant complain- 
ed against these two persons and two 
others. On 21st September, 1969 the ap- 
pellant along with his brother wen! to 
the house of the grandfather of Collec- 
‘tor Singh and started abusing Gyan Singh 
and others in front of the house of Hazuri 
Singh. When Hazuri Singh asked the ap- 
pellant and his brother not to indulge in 
abuses in front of his house, the appellant 
told him that he would deal with him later. 
The next morning when Hazuri Singh had 
one to the house of Sita Ram Pradhan 
_(P. W. 2) to tell him about what had hap- 
pened the previous day, Ranjit Singh, bro- 
—ther of Sita Ram and another person were 
sitting. there. At that time the appellant, 
came there with a gun, while his brother 
had a lathi. The appellant’s brother, 
Radhey Shyam, challenged Hazuri Singh . 
and the appellant fired at Hazuri Singh, 
who fell down and died. The appellant 
then ‘re-loaded his gun and fired again, 
this time at Ranjit Singh. And thereafter: 
both of them ran away. . 


8. The appellant's case was one of 
complete denial He claimed that he had 
deposited his gun with an arms dealer in 
Etawah even on the 91st and the whole 
case against him had been engineered by 
his enemies. We have carefully gone 
through the evidence and the judgment of 

_the learned Sessions Judge as well as the 
High Court, and are of the. opinion that 
there is no substance in the appellant's|. 
case. It was argued before us that the 
F. Y. R. did not mention about Collector 


1974 -Atmaduddin . v. 
Singh. But the beating itself. is mention-. | 
ed there. The fact.that the appellant was 

eaten by. Gyan Singh, Suiaj Singh and 
others is.clear from the report, which the 
appellant: himself made tó the- police. It 
is not surprising that ‘the close relatives- 
of Collector Singh did not -like--to: men- . 
tion about the ,unsavory episode regard- 


incident was not mentioned or that*Col- _ 
lector Singh has not been examined does * 
not. in any way detract from the pro- 
. |secution case regarding the motive for 
‘the offence? The motive has been spoken 
to by the brother of the deceased, Lakhan 
Singh (P. W. I Gyni Singh (P: W.. 5) 
and Ajudhi (P. W. 6). et wes 
4. As far as the actual incident it- 
Self was concerned, there is.the evidence 





of Lakhan Singh, who was present at the : this 


- Scene of occurrence; The. évidence of Sita 
Ram Pradhan. (P. W. 2)-and his brother, 


^ Ranjit,Singh (P. W. 8), who was himself - 


injured in the incident cannot be easily 
brushed aside. The occurrence took place , 


in front of P. W: Xs house and the empty : 


cartridge and. pellets had been, recover- 
ed near the scene. of occurrence. Though 
it is true that there were litigations be-- 


tween P. Ws. 2 and '3 om the one hand - 


and the appellant on the other, the facts 


+ 


speak more eloquent here: than any wit- ` 
ak. 


ness could spé In any, case there. is 
no reason why any:of the witnesses should. 
leave out the real assailants: and falsely : 


implicate an innocent person. One could = le 
: (1898), S. 194 — Delay in filing F: I. R. 


at least understand one's attempt to: inipli- 
cate his enemies, in addition. to the real 
culprit. But that is not the case. here. 
The evidence of the Ballistic Expert esta- 
blishes beyond doubt that the cartridge 
which caused: Hazuri Singh's death was 
fired from the appellans gün.. .. 


: 5. Some criticism was made: about 
the recovery of the ‘andthe 
"cartridge and the evidence of - thé 


ballistic expert, which was wholly without 


substance and which we. do -not feel-called “wae my. delay in the FT. A. being 


upon to refer to. -The appellant’s claim 
that he had deposited" his gun: with the 
arms dealer-even on the 21st was clearly 
disproved by the evidence- of the- dealer 
as well as his records. : The appellant 
seems to have gone and deposited the gun 
with the arms dealer after having: cóm- 
mitted. the crime. He.says that he de- 
posited the gun because he came to know © 
thát the Sub-Inspector had made a report 
for withdrawing the licence for his gun, 
but does not. explain -how he came to 
know about Sub-Inspector's report. .'The 


rid. 
~ ha 


jing Collector Singh and the fact that this : 


' Sessions Judge 


:18-13-1979. 
. station.: 


„able in the village an 
:* wrong police station within two and half 


` nal P. C. (1898), S. 367). 


State of U: P. . $. C. 1901 
learned advocate for the appellant tried 
to build up. an impossible story that the 
Sub-Inspector himself had fired ‘a cart- 
e from the: appellants gun after he 
d ospveed it from. the arms dealer. 
There is no reason why-a Sub-Inspector 
should Have done so.: vl "s 
. 76. : The learned advocate: for. the 
appellant also took us through the medi- 
“evidence. We see nothing in it to 


Support the appellant’s case in any way. 
. We are satisfied that the offence commit- 
‘ted by. thé '^appellant has been amply 


established. There are ho extenuating cir-] . 
cumstances. and the sentence of death] 
passed. on the appellant by the |leamed|. 
and confirmed by the} | 
learned Judges of the High Court is the|- 
appropriate one in the- circumstances of: 
case. ES 


vox 


The appeal is- dismissed. 
s Appeal dismissed: 


EI 


‘AIR 1974 SUPREME COURT 1901 
I (V 61-C 352). 

"^ (From: Allahabad)* 

A. ALAGIRISWAMI, I. D. DUA, AND 
7 C, A. VAIDIALINGAM, JJ. 

Atmaduddin,. Appellant v. State of 
U. P., Respondent. " 
Criminal Appeal. No. 259 of, 1971, D/- 


:. Index Note:— (A) Criminal P. C. 


due to its being lodged at wrong police 


.t' Brief Note:— (A) “Although the 
F: LR: was given-to the police officer avail- 
recorded at the . 


hours -of the. incident resulting in murder 
and there; had been some: inevitable delay 
in view-.of the fact that it had to be pro- 


Pes lodged at another : police station, 
e 


that.it could ‘not. be. said that there | 
furnished.: . .. `` (Para 10) 
^. Index Note :—_ $^ Evidence Act 
(1872), S. 3, Proved — Evidence, apprecia- 
tion.of — Delay in examination of wit- 
nesses by the police — (X-Ref :— Crimi- . 


Brief Note:— (B) If as a matter of 


"fact the witnesses had been examined only _ 


' *(Cri; Appeal No: 642.of 1970 and Refer- 
, ted No. 48 of 1970, DJ- 19-10-1970 —AIL) 
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1902 S.C. [Prs. L6] Atroaduddin v. State of U. P. (Vaidialingam J.) 
after a very long time by the police, that- 


certainly is a circumstance that will have 
to be taken into account to consider whe- 
ther the evidence given by them before 
the court can be relied on. (But all these 
circumstances held had been taken .intó 
account in the instant case by both the Ses- 
sions Judge and the High Court and hence 
there was no ground for interference by 
S. C) (Para 12) 

Index Note :— (C) Penal Code (1860), 
Ss. 
ed under S. 302 read with S. 34 for caus- 
. ing death — Finding that it was accused 
A whose gun shot caused the fatal injuries 
on the deceased — Sentence... x 


Held that it could not be said that 


;: the courts had not exercised their discre- 
‘tion properly in awarding death sentence 
to Å >> . (Para 16) 
. .Mis. Nuruddin Ahmad and U. P. 
Singh Advocates, for Appellant; Mr. O. P. 
Rana Advocate, for Respondent. 


Judgment of the court was delivered by 


VAIDIALINGAM, J.:— This appeal. 


by special leave is against the judgment 
“and order dated 19-10-1970- of the Allaha- 
bad High. Court in Criminal Appeal No. 


642 of 1972 confirming the conviction of. 


the appellant for an offence under Sec- 


tion 302 read with Section 34, I. P. C. as- 
well as the sentence of death imposed on ` 


him for that offence by the First Tem- 
porary Civil and Sessions Judge, Allaha- 


ad. By the same judgment the High - 


Court has also confirme 
of the appellant for an offence under Sec- 
tion 352 read with Section 84, I. P. C. 'as 
also the sentence of three month's rigorous 


imprisonment on the appellant for thé said 


offence. 2 


2. Another accused, Abrar Ahmad, 
was also convicted along with the appel- 
lant of the offence under Section 302 read 
with Section 84 but he was sentenced to 
undergo imprisonment for life. The said 
Abrar Ahmad was also convicted and 
sentenced for an offence under Sec. 352 
read with Section 84, I. P. C. His convic- 
tion and, sentence for both the offences 
were also confirmed by the: High Court. 
We are informed that after the judgment 
of the High Court the said Abrar ad 
died. That explains the reason why he 
is not before us. M: 


S. According to the prosecution 


both the accused belong to village Hatwa 
to which the deceased Mohd. Ilyas: also 
belonged. There appears to have been 
two warring factions in tlie said village, 


, 94 — Accused A and B convict-. 


the conviction : 


one led by Ansar Ahmad and the other by 
Mohi Uddin. The deceased Ilyas be- 
longed to the party of Ansar Ahmad and 
the accused to the party of Mohi: Uddin. 


` It is in evidence that Ansar Ahmad was 


murdered on November 28, 1968. ‘The 
brother-in-law of Ansar Ahmad lodged a. 
report involving the appellant as well as 
Abrar Ahmad and certain others belong- 
ing to the party of Mohi Uddin. After 
the death of Ansar: Ahmad, the deceased, 
Mohd. Ilyas, is stated to have become the 
leader of his group ‘and he, in company 
with his father-in-law, one Mohd. Yunus, 
assisted the police.in prosecuting the case 
against the accused and their companions 


‘concerning the murder of Ansar Ahmad. 


It is also in.evidence that Mohd. Ilyas had 
appeared as a witness against the father 
of Abrar Ahmad in certain -proceedings 
under Sections 107/117 of the Criminal 
Procedure Code a few years back. 


4. On February 14, 1969, at about 


3.00 P. M. it is the case of the prosecu- 


. tion that one Afsar Ahmad stated to be the 


nephew of the appellant before us, was 
murdered near the village Hatwa and a- 
report about the said murder was lodged 
at police station, Puramufti, on the same 
day at about 8.45 P. M. The brother-in- 
law and the father-in-law, Mohd. Yunus, 


_ of the deceased had been implicated in 


the said report. ; 

5. Itis the further case of the pro- 
secution that on the same day i.e. February 
14, 1969, at about 4.00 P. M. the appellant 
and the other accused,  Abrar Ahmad; 


armed' with guns shot Mohd. Dyas, who 
was then working in his watermelon fielcls 
at Mubarakpur Kachhar. The accused is 


stated to have shouted that as a member 
of their party had been killed they will 


‘do away with Mohd. Ilyas by way of re- 


venge.-. Mohd. Ilyas on receiving injuries - 
due to the gun shots fired by the two ac- | 


cused dropped down dead. The first in-~- 
formation report was en byP.W.2, - 


the son of the deceased, who had witnes- 
sed the incident as he was working with 
his father in the fields. The doctor, who 
conducted the post-mortem on the body 
of Mohd. Ilyas, has noted several. injuries. ` 
According to the doctor the injuries 1n the 


. abdomen of the deceased were sufficient 


in the ordinary course of nature to cause 
death. E 
€. Both the accused pleaded not 
guilty to the charges levelled against 
em. Their further: plea. was that they 
had been implicated due to party factions 
and enmity. Nos 


ALR. 
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7. The prosecution relied on: the 
evidence of P. Ws. 2, 7, 8 and 9 as eye 
witnesses to the occurrence. .The learned, 
Sessions Judge as well as the High Court 
have accepted their evidence as true not- - 
withstanding the circumstance that there 
.was deep rivalry between the two groups 
in the said village and notwithstanding the 
further fact that the members of one 
group may be interested in implicating 
the other in any offence. 


8. The appellant was sentenced. to 
death in view of the fact that it was he 
who shot the deceased in the abdomen 
and that injury proved fatal. The other 
accused was awarded the lesser punish- 
ment of imprisonment for life as the shot 
ig ‘by him had caused only an injury in 
the ear. l io." 


9. Mr. Nuruddin Ahmad, the 
learned counsel for the appellant, has. very 
strongly attacked the reasons given/by the 
ened Sessions Judge and the High Court 
for holding that the prosecution witnesses 
were incependent and trust-worthy. He 
drew our attention to the fact that there 
has been considerable delay in P. W. 2 
giving the first information report as well 
as in the body being sent to the hospital 
for post-mortem. hese circumstances, 
according to him, will show that the wit- 
nesses who are inimical to the appellant 
had sufficient time to consider the per- 
sons who have to be implicated in respect 
of the death of Mohd. Hyas. The counsel 
took us through the material portion of 
the evidence furnished by these witnesses | 
as well as the reasons given: by the High 
Court and the learned Sessions Judge. 


. 20. We are not inclined to.accept 
the contentions of Mr. Nuruddin Ahmad 
that there has been any delay in the 
matter of either furnishing the first infor- 
Imation report by P. W. 2 or in the police 
forwarding the Body for post-mortem. 
has beén brought out in evidence which 
has been accepted both by the Trial Judge 
and the High Court that in connection 
with the report lodged in respect of the 
murder of Afsar Ahmad earlier in the day, 
the investigating officer attached to Pura- 
mufti, within whose jurisdiction the of- 
fence had been committed, had come to 
the village Hatwa for investigation. P. W. 
2 and. other witnesses on finding that 
Mohd. Ilyas was dead, carried the body 
to his house across the river Ganges and 
reached the house at about 6.00 P. M. 
After reaching the house P. W. 2 prepar-. 
ed.the report to be given to the police. 


` that it had to be-properly lodged at an- 


It. 
. contended 
- mufti, had evinced too much anxiety in 


-mufti had come to 


(Vaidialingam J.) [Prs. 711 S.C. 1908 


But at that time the investigating officer 
of Puramufti on knowing about the second 
incident, namely, the death of Mohd. 
Ilyas had come to the house of the deceas- 
ed.. When P. W. 2 gave the report yl 
him, the police officer found that the of- 
fence. ha been committed within the 
jurisdiction of the. police station Nawab- 
ganj. Therefore he instructed P. W. 2 to 
take the report and give it in the first in- 
stance to the police station at Puramufti 
who will be forwarding the same to the 
police station at Nawabganj. He also 
eputed a constable to accompany P. W. 
2. 'The report was accordingly lodged at 
police station Puramufti at about 630 
P. M. The said report was immediately 
despatched to the police station’ at: 
Nawabganj. But as the constable, who 
had to take the said report, could not get 
any conveyance .that night from Allaha- 
bad where he had reached by truck, he 
had to wait till the following morning to 
go to Nawabganj Accordingly -on the 


- morning of February 15, 1969, at about 


10.10 A. M. the papers were lodged at 
Powapeuni police > station. The police 
officer thereafter immediately took up the 
investigation.. From the facts mentioned 
above. it will be seen that there has been 
no delay in the first information report 
being furnished by P. W. 2. In the first 
instance, immediately after reaching his 
house with the body of his father, he had 
given the report to the police officer ofl. 
Puramufti and under his instructions it! 
was sent to the police ‘station. and was re- 
corded at 6.30 P. M. In view of the fact 


other P cs station, namely, at Nawab- 
ganj, there has been some inevitable delay. 
But the point to be noted is that P. W. 2’s 
version of the incident as well as the 
names of the persons who had witnessed 
the same was in the hands of the police 
on the same day by 6.80 P. M. - um 

Il. Mr. Nuruddin Ahmad next - 
that the police offcer, Pura- 





conducting the inquest even though ac: 
cording to him the investigation had to be 
done by the police of Nawabganj. We 
have already referred to the circumstances 
under which the police officer from Pura- 
n tbe village. As admit- 
tedly Mohd. Ilyas was already dead and 
as necessarily some'time will elapse be- 
fore the Nawabganj- police officer could 
start investigation, there is nothing unusual 
in the police officer of Puramufti, who 
was already on the spot, conducting the 
inquest proceedings. i 


* the court can be relied on. 


1904 S.C. 


12. Mr. Nuruddin Ahmad next re- 
ferred to the fact that there has been 
considerable delay.by the police in ex- 
amining some of the witnesses who had 
figured in the case. Even here the posi- 
tion appears to be that after the report 
was.lodged at police station, Nawabganj, 
at 10.10 A. M. on February 15, 1969, 
P. W. 16 took up investigation and visited 
the scene of occurrence. He prepared the 
site plan and also collected the un-dis- 
charged cartridges and pellets lying about 
the place as well'as the earth stained with 
blood. On that day he examined. some 
witnesses but he went on leave from the 
next day. There has been some delay in 
the Suprerintendent of Police directing in- 
vestigation to be taken up by another of- 
ficer. Actually the further investigation 
was taken over by P. W. 15 from Febru- 
ary 28, 1969, and that is how some wit- 
nesses happened to be interrogated after 
that date. If as a matter of fact the wit- 
nesses had been examined only after a 
very long time by the police, that cer- 
tainlv isa circumstance that will have to 
be taken into account to consider whe- 
ther the evidence given: by them before 
But all these 
‘circumstances have been taken, into ac- 
count by both the learned Sessions Judge 
and the High Court. They have also 
considered the evidence of these witnesses 
very carefully in view of the faction in 


-ithe village coupled with the circumstance 


he the witnesses were of a particular 


group. 
18. Mr. Nuruddin, Ahmad next 


stressed the circumstance that the evi- 
dence of the prosecution witnesses that 


-Budha and Bachcha were chased for about 


two miles by the appellant and that they 
ultimately escaped unhurt is a cock and 
bull story. Though Budha has not come 
‘to the witness box, Bachcha has given evi- 
dence as P. W. 8. Budha in fact is the 
father of this witness. 


the adjoining watermelon fields and they 
saw the occurrence. They were chased 
by the two accused and they ran for their 
lives. It is his further evidence that he 
and his father escaped because they hid 
themselves in a bush. The investigat- 
ing officer has stated that he found foot 
prints for » long distance. The evidence 
of Bachcha, P. W. & has been accepted 
by both the courts. It was also pointed 
out that if P. W. 2 had been with his 
father, as he claims to be, he would not 
have escaped ‘injury at the hands of the 
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He has deposed. 
that he and his father were working in: 


ALR. 


accused. -Here again the ^ evidence of 
P. W. 2 is that when he found the two 
accused approaching his father he cau- 
tioned the deceased, who could not escape. 


- But on the other hand, the witness has 


stated that he immediately hid himself 
in a bush and thus escaped being attack- 
ed by the accused. . There is nothing im- 
probable in the version given by P. W. 2. 
P. W. 2 has given in the first information 


report the details regarding the occurrence - 


as well as the witnesses who had seen the 
occurrence. There is nothing improbable 
in P. W. 2 having been with his father 
working in the watermelon fields. 


14. .. There is a lot of discussion in 
the judgments of the two courts regard- 
ing the existence of watermelon fields in 
the area concerned. The evidence re- 
Rude that aspect has very elaborately 

een considered by the learned Sessions 
Judge ‘and the High Court and we agree 
with the conclusions arrived at by them. 


15. | From the above discussion it 
follows that the appellant along with the 
other accused, Abrar Ahmad, had the, 
common intention of causing the death of, 
Mohd. Ilyas when they fired the shots at 
him. Therefore the conviction of the ap-, 
pellant under Section 302 read with Sec- 
tion 34, I. P. C. for causing the death of, 
Mohd. Ilyas is correct, | 


16. On the finding of the learned 
Sessions Judge which has been accepted 
by the High Court that it was the ap- 
pellant whose shot caused the fatal in- 
juries on the deceased, it cannot be said 
that the courts have not éxercised their 
discretion properly in awarding the death 
sentence. 0 


17. The conviction of the appel- 
lant for an offence under S. 352. read with 
Section 84, I. P. C. as well as the sentence 
of three months’ rigorous imprisonment 


‘has not been canvassed before us. 


18. - In the end we confirm the 
conviction of the appellant of the offences 
he was found guiltv as well as the sen- 
tence imposed for those offences. The 
appeal is dismissed. 


Appeal dismissed. 


a 
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(From: Bombay) 


A. N. RAY, C. J., K. K. MATHEW AND. 


L V. R- KRISHNA IYER, JJ. . 
Civil Appeals -Nos. 614 & 615 of 1974. 
>i C. P. Sikh Regular Motor 'Service 


etc., Appellants v. The State of Mah, and. 


others, Respondents. 


Civil Appeals Nos. 616 to 632 of 1974. __ 


Krishan Gopal "Transport Co. 
others etc., 
Mah. and others, Respondents: 


Civil Appeals Nos, 633-634 of 1974. . 


and 


Kunjilal Hanumanlal Jaiswal etc, 
` Appellants v. * The State of Mah- and ` 


others, Respondents. 
Civil Appeal.No. 635 of 1974 . 
` Lokpriy& Motor Service and others; 


Appellants v. The State of Mah. and. 


others, Respondents. . 

Civil Appeal No. 663. (N) of 1974. 
M/s, New Datar Transport Co. (P.) 
Ltd., Appellant v. The State of Mah. -and 
others, Respondents. ` 

Civil Appeals Nos. 664- 668. ot 1974. 

R. G. Soni and others: etc., Appellants 

The State of Maharashtra and others, 
Héipondente. 


Civil Appeals Nos. 889- 678 of 1974. 

Surajmal Bhumal -Sharma and others, 
Appellants: v. „The State of Mah, -and 
others, Respondents. : 

Civil Appeals Nos. 688-718 of 1974 . 

Premsewa Regular Motor Services. 
Nagpur. etc., Appellants v, The State of 
Mah. and others, Respondents. ’ 


. Special Leave Petitions (Civil) Nos. 1389- 


1390 ‘of 1974. - 


` Deshmukh Bandhu Motor. 
Transport Co. and another.etc.; 


Service 
Petition- 


ers.v. The State of. Mah, and others, Res-" 


pondents. 
. Civil Appeals Nos, 614 and 615, 616 
to 632, 633-634, 635, 663 .(N), 
669-878 and 688- 718 of 1974. -- 


“Special Leave Petitions : cium "Nos. 
1389- 1390- of 1974, D/- 5-9-1974 


Index Note:— (A) Motor Vehicles Act 
(1939), Ss. 68-C, 2 (1) — ‘Area’ in S. 68-C 
— Meaning of — It is not necessary for 
State Góvernment to have terra area 
by notificatión in' Official Gazette.- : 


fion in the Gazette: “by the State Govern- 
ment..The context in which the word 
-occurs makes the: application: of: the 'sub- 
stantive part .of the definition. in: 5 2 a 
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664-668, 3 
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repugnant, The word ‘area’ occurring in 
‘S. 68-C has not the same meaning as the 
word ‘route’ in the section. When S, 68-C 
talks of 'area' or 'route' or part thereof, 
it is not to be presumed that the legisla- 
ture made no distinction between ‘area’ 


` and ‘route’. As in respect of a scheme in 


relation to a route or routes, it. is not 
necessary that the State Government 
should make a notification specifying the 
Toute. or routes, there is no reason why. 
the. State Government should specify the 
area- by a-notification in the gazette for 


‘framing a scheme in relation to an area. 
-As in forming an opinion with respect to 


the necessity. of a scheme in relation to a 
route or.routes, the power of ‘State 
tramsport undertaking’ and, therefore, of 
the Corporation, is umtrammelled by an 


‘outside authority like the State Govern- 


ment, it can also form an opinion as to 
the necessity of a scheme in relation to 
any area in the State. 
(Paras 11, 14, 15, 17, 18) 
Chronological Paras 
AIR 1965 SC 1848 = (1966) 1 SCR 97, 
: Aswathanarayana Singh v. State of Mys. 
20 
AIR 1961 SC 82 = (1961) 1 SCR 642, Dosa 
Satyaharayanamurty v., An Pra. 
` Road Transport Corpn. ` 14, 15 
The Judgment of the Court was delivered 


by ~ 

A MATHEW, J.:— In these Civil Appeals 
and petiions for special leave ot appeal, he 
questions for consideration are practically the 
same. They are, therefore, disposed of by 


' this common judgment. 


2. The appellants filed petitions be- 


.fore the High Court of Bombay (at Nagpur 
.and Bombay) challenging the validity of a 


scheme framed under Section 68-C of the 


“Motor Vehicles Act, 1939 (hereinafter refer- 
ted to as*‘the Act). The High Court dismis- 


sed the petitions and these appeals and peti- 


- tions for special leave to appeal are directed 
against. those orders. ` 


3. Section 68-C under which the 


.Scheme was framed occurs in Chapter [VA 


of the Act. That chapter was added by Act 
100 of 1956 which “came. into effect from 
The Maharashtra State 
Road- Transport Corporation (hereinafter cal- 
led ‘the Corporation) is a corporation esta- 
blished for.the whole of the, State of ~Maha- 
rashtra under Section 3 of the Road Trans- 
port Corporation Act, 1950,.and it is a ‘State 


. transport undertaking": "within the meaning of 
i^ * Section 68-A (b) of the Act. 

Brief Nóte:—- (A). . The - word ‘area? - 
occurring in’ S. 68-C does not, in the con- 
text, require specification by.a notifica- ~- 


4. + By the scheme, the Corporation 
proposes to operate stage, carriage and con- 
tract carriage services. in the entire State of 


Maharashtra.and on all routes and portions . | 


thereof falling within ‘the said area to. the 
complete exclusion ofall other persons subject 
to the exceptions mentiored in the scheme. The 


- scheme, as approved, ` was published in the 


Gazette dated Novérat 3 sr 29, 1973 and ^ was 
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to come into force with effect from January 
1, 1974. | It was the validity of this scheme 
that the appellants challenged before the High 
Court by their petitions. 

5. In these appeals and petitions for 
special leave to appeal, we are concerned only 
with two -questions, namely, whether the area 
in relation to which the scheme has been 
framed should have been specified by a noti- 
fication in the official gazette by the State Gov- 
.ernment under Section 2 (1) of the Act; and 
whether the scheme was invalid for the rea: 
son that it-did:not specify the minimum and 


maximum number of vehicles to be put on: 


a route as also the minimum ane maximum 
trips on each route. 


6. + It was submitted for ‘the appellants 
that no valid scheme under Section 68-C could 
be framed without specifying the area in rela- 
tion to which the scheme has been framed by 
a notification by the State Government in the 
official gazette. This submission is founded 


on Section 2 (1) of the Act which was inserted 


in the Act by Act 56 of 1969: 


*2. In this Act, unless there is anything 
repugnant in the subject or context, — 

(1) ‘area’ in relation to any provision of 
this Act, means such area as the State Gov- 
ernment may, having regard to the require- 
ments of that provision, specify by notifica- 
tion in the Official Gazette.” 

7. Section 68-C did not require -that 
the area in relation to which the scheme has 
been framed.should have been specified by 
notification in the official gazette by the State 
Government before the insertion of S. 2 (1) 
by the Amendment Act 56 of 1969. There- 
fore, the question for consideration is whe- 
ther, after its insertion in. the Act, it was 
necessary for the State Government to have 
specified the area by notification in the official 
gazette in order that the Corporation may. 
frame a scheme in relation to that area. 


8. The appellants : contended that 
wherever the word ‘area’ occurs in any of the 
provisions of.the Act, the meaning to be aR 
to the word is the one given in Section 2 (1) 
unless there is something repugnant in the 
context or subject-matter and, as there is noth- 
ing in the context of or subject-matter in 
Section 68-C, which, by necessary implication, 
excludes the meaning given in the definition 
clause to the word ‘area’ occurring in.the sec- 
tion, ‘that meaning must be assigned to the 
word. 


9. . . On the other :hand; the learned At- 


torney General, . appearing for the Corpora-; 


tion. submitted "that the -definition -clause does 
not require the State Government to specify 
the area by a notification in thé gazette merely 


because the word ‘area’ occurs in a section of 


the Act. He submitted that it is only if the 
State Government is òf opinion that the pro- 
visions ofa section so require it,-that they 
need specify ‘the area by a notification in the 
gazette. In other words, the argument was 
that in order that the, definition clause may 


A. L-R. 


come into play, it is necessary that the State 
Government should form an opinion, having 
regard, to the requirement of the particular 
section in which the word ‘area’ occurs, that 


-it is necessary to specify the ‘area by a noti- 


fication in the gazette. 


10. . We are not quite sure whether the 
language of the definition clause is susceptible 
of the construction contended for by.the learn- 
ed Attorney General. We are inclined to 
think that the discretion that is vested in the 
State Government is only with respect to the 
specification of the extent of the area in the 
notification having regard to the requirement 
of the section in which the word ‘area’ oc- 
curs.. That discretion has nothing to do, "with 
the necessity or otherwise ‘of a notification 
specifying the area. In other words, the disc- ` 
retion of the State Government is confined. to 
the specification of the. extent of -the area, 
having regard to the requirement of the sec- 
tion where the word ‘area’ occurs and not. to 


.the' necessity or otherwise of the notification 


in the gazette specifying the area.. 

11. Be that as it may, we do not think 
it necessary to resolve this question in this 
case as, in our view the word ‘area’ occurring 
in Section 68-C does not, in the context, re- 
quire specification by a notification in the 


_ gazette by the State Government, To put it 


differently, we do-not.think that i in the context 
of Section 68-C the word 'area' means an area 
specified by the State Government in.a noti- 
fication in the gazette in accordance with the 
substantive -part of the - -definition .clause, The 
context in which the: word occurs makes the]. 
application of the substantive part of the 
definition repugnant. 


. 1% , Section 3 of the Road Transport 
Corporation Act-1950, provides that the State 
Government may, by a notification in the 
official gazette, establish a Road Transport’ 
Corporation for the whole. or any part .of © 
the State. Section 18 of that Act "provides 
that it shall be the general duty of a.Cor- 


.poration so to exercise its powers as pro- 


&ressively' to provide. an efficient, adeqüate, 
economical and properly co- -ordinated system 
of road transport services im the State or part 
of the State for which it is established and 
in any extended area and Section 19 specifies 
the powers of the Corporation. Sub-section (2) 
(c) of that section empowers the Corporation 
to prepare schemes for the acquisition of, and 
to acquire the whole or any part of any: 
undertaking of any other person to the extent 
to which the activities thereof: consist of the 
operation of road transport Services in that 


^ State or in any extended: area. 


' 13. ' Section. 68-C of the Act says: 

.« “Where ahy State transport: undertaking 
is of opinion that for the purpose of provid- 
ing an efficient, adequate, economical and pro- 
perly co- ordinated ‘road -transport .service, it 
is necessary in the public interest that road- 
transport services. in, general. Or any parti- 
cylar class of such service in relation to any 
area or Toute or portion thereof should be. 
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run and - operated. by the State transport 
undertaking, whether to the exclusion, com- 
plete or partial of other persons or other- 


wise, the State transport undertaking may pre-- -. 


pare a. scheme giving particulars of the nature 
of the services proposed to be rendered, the 
area.or route proposed to be covered . and 
such other particulars respecting thereto as 
may be prescribed, and shall cause every such 
scheme to be published in the Official Gazette 
and also in such other manner as the State 
Government may direct." ou 
14. It is clear that a scheme under 
Section 68-C can be framed only in relatión 
to an area or route or part thereof (see Dosa 
Satyanarayanamurty etc. v. The .Andhra 
Andhra Pradesh State Road Transport Corpn., 
(1961) 1 SCR 642 at p. 664. — (AIR 1961 
SC 82). : ME Pr 
15. . We do not think that the word’ 
*area' occurring in Section 68-C has the same 
meaning as the word 'route' in the section. 
When Section 68-C talks of ‘area’ or ‘Toute’ 
or part thereof, it is not to be presumed that 
the legislature. made no distinction between 
‘area’ and ‘route’. No doubt, a route must 
necessarily run’ over an area but, for that 
reasori, one cannot equate an’ area to -be 
route. An area simpliciter is certainly not 
route. Its potentiality to become a route 
ould not make it a route. A route is an 
area plus something more. At any rate, there 
is' no justification for making an assumption 












tion between 
Satyanarayanamurty's case (1961).1 SCR' 642 
at p. 664 —' (AIR 1961 SC 82)..Subba Rao, 
J. observed: ^ . - E 

"Under Section 68-C of the Act the 
scheme may be framed in-respect of any area 
or a route or a.portion of any area or a por- 
tion of'a.route. There is no inherent. incon- 
sistency between an ‘area’ and a 'route"; The 
proposed route is also an -atea limited to the 
route proposed. The scheme may as well 
propose to operate'a transport service in res- 
pect of a new route from point À to point B 
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are distinct. Otherwise, the legislature would 
not have found it necessary to provide a 
„separate definition clause for ‘route’. 


` 17. . If, therefore, in respect of a 
scheme in relation to a route or routes, it 
is not- necessary that the State Government 
should make a notification specifying the route 
'or routes, we fail to understand the reason 

why the State Government should specify the 

area by a notification in the gazette for fram- 
ing a scheme in relation to an area. In other 
words, it is impossible to understand the ra- 

tionale behind the distinction why when a 

scheme is framed in relation to an area a 

notification in the gazette specifying its ex- 

tent is necessary and why when it is framed 
in relation to.aroute or routes a notification 
'specifying the route or routes is not required. 
‘When Section 68-C says "where any State 
Transport Undertaking is of opinion that...... 
it is necessary in the public interest that road 
transport services in general or any particular 
class of sucli service in relation to any area 
or route or portion thereof should be run 
and operated by the State Transport Under- 
taking", it means, in the context of the pre- 
sent case, that the Corporation has to form 
an opinion whether it is necessary in the 
public: interest that road transport services 
should be nationalized in relation to any area 
or route. We are aware. of a plausible con- 
struction of the section which would enable 
“the Corporation to form an opinion only as 
‘to the necessity in the public interest of a 
scheme in relation to an area specified in the 
“notification: by the State Government. But 
we think, it comports more with the legisla- 
tive purpose to: hold that the ‘State transport 
undertaking’ is invésted with the discretion 
to select the area in relation to which it will 
-frame the scheme than to hold that that dis- 
-cretion has been vested in the State Govern- 
. went. - . x 
18. ^ If, in forming: an opinion with res- 
pect to the necessity of a scheme in relatión 
to a roufe or routes, the power of 'State 
-transport undertaking’ and, therefore, of the : 
Corporation,'is untrammelled by an outside 


and that route would certainly be an area % authority like the State Government, we fail 


within the meaning of Section 68-C.” 


16. There can be no dispute that a 
route postulates an area. But, for that rea- 
son, as we said, it is difficult to maintain that 
the legislature made no distinction between -the 
two. In Section 2. (1), the definition is only 
of the word ‘area’. That definition does not 
speak of any route. By Act 56 of 1969, the 
legislature has defined the expression ‘route’ 
in Section 2 (28-A). "s 
What reads: .. i 

*'route' means a line of travel which 
specifies the highway which may be traversed 
by a motor vehicle Between one terminus and 
another." : 
Certainly, 
highway which may 
vehicle’ is an ‘area, 


the line of travel which specifies the 
be traversed by a motor 
but. nevertheless, the two 


' under 


. to see why it cannot form an opinion as to 
` the necessity of a scheme in relation to any 


- area in the State. : 

19. | As the Corporation here was esta- 
blished for the whole of the State of Maha- 
rashtra, it was within its power to form an 
opinion as to necessity of a scheme in rela- 
tion to any area or route within the State. 
We hold that there is no substance in the first 
contention of the appellant. 

. 29. -. The second point urged on behalf 
of the appellants was that a scheme fram-d 
Section 68-C should specify all the 
necessary particulars and as it did not specify 
the minimum and maximum number of vehi- 
_Cles to be put on a-route as also the minimum 
.and maximum trips in respect of each route, 
the- scheme wasinvalid. The decision of this 
‘Court in Aswathanarayana Singh v. State of 


1908 8. C. [Prs. 1-10] 
Mysore, (1966) 1 SCR 87 at pp. 92-94 = 
(AIR 1965 SC 1884) was relied on in peor 
of this contention. 

20. ^ In the first place, this contention. 
was not taken before the State Government 
in the objections filed by the appellants to 
the Scheme. Quite apart from that, we think 


that there is no factual foundation for the * 


contention. The approved scheme specifies the 
minimum ‘and maximum number. of vehicles 
to be put on a. routé as also the minimum 
and maximum trips in respect of each route. 


: 21. We dismiss the: appeals, ‘with costs: . 
We also dismiss ‘the petitions for special leàve 
to appeal. 

Appeals. dismissed. 


AIR 1974 SUPREME COURT 1908 ' 
.(V61 C 3A  . x. 
(From: Delhi (1973). 1 Sérv LR 54). - 
A. N. RAY. C. J. AND K. K. MATHEW, J. ^ 
: G. R. Luthra,- .Additional District 


Judge. Delhi, Appellant v. Lt. Governor, 
Delhi and others, Respondents. 


Civil Appeal No; 777 of 1973, D/- 3-9- ` 


“Index Note:— (A) Delhi Higher Judi- 

cial Service Rules (1970), R. 6 (3) — In-. 

terpretation of —. Members appointed to. 
service at its initial constitution — Crite-;: 
rion for determining seniority — ‘Cadre’, 

meaning of, ~~ * 


Brief Note:— (A). The Delhi Higher = 
Judicial Service was constituted with per- : 
sons who rendéred service: as. Additional: 
District: and Sessions. Judge in temporary - 
posts or in temporary ' 
permanent posts. Under Rule 6 (3) the: 
seniority of the candidates appointed . aft- 
the initial constitution shall be in accord- 
ance with the length of. service. rendered 
by them in the cadre to which they ‘be- 
. long at the time of their initial. recruit- 
" ment to the. service provided that. the: 
. intér $e seniority as already fixed in such. 
cadres shall not be altered. The words: “in 
EO cadre to which they belong" in Rule. . 


1974: 


6- (3) cover the cases of permanent ` as ~- 


well as temporary Additional District anat. 


Sessions Judges at the time of ‘initial re- . 


cru'tment. The word ‘cadre’ though. “not 
.defined by the rules cannot be confined 
to permanent posts, as ‘cadre post’ has 
been defined to include a temporary post. 
The criterion for the determination of 
seniority.is the length of service render- 
ed by the candidates during the period 
when they were rendering service either 
as District Judge or as additional Dist-. 
rici and Sessions Judge in permanent or 
temporary capacities. (Paras 21, 26, 32, 33) 
' ' “The respondents and the appell mts 
were all functioning as Additional  Dis-. 
trict Judges on deputation at“Delhi at the : 
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FI 


"ed, by | 


“capacity. against ` 


- Subordinate Judges .on. 4-. Aŭgust,- 
appointed - On : E August, :: ` 


-blished on 31 October, 


"ALR. 


G. R. Loha v. Lt Governor Delhi (Ray C. J) 
time of the initial constitution of the 
Delhi Higher Judicial Service. The res- 


pondents were appointed prior to the ap- 


-pellant as Additional District and Sessions 


Judges and had rendered longer. service 
as Additional District: and Sessions Judge 
.vis-a-vis.the appellant. . 

Held that the respondents had ‘been 
rightly treated as senior to the appellant 
on the ground that the length of serv ze 
rendered by the respondents in the cadre 
of District and Additional: District ^ aad 
Sessions. Judges to. which they belonged 
at. the time of initial recruitment ' was 
longer than that of the appellant. (1973): 
1-Serv .LR 54, Affirmed. - (Para 34): 
o The Judement of the ‘Court was deliver- : 


3 RAY;. C. Js — "This: "s an rs zby 
special leave <` from the/"judgment :dated 21 
; August, 1972 ‘of the Delhi High Court Re- 
ported in (1973) 1 Service Law "Report 54.' 

2. The .appeallant challenged, the nóti- 
fication dated 15 May, 1971 determining the 
respondents K. S. Sidhu, O. N. -Vobra’ and 
J. D. Jain to be senior to the appellant ' in. 
the Delhi Higher Judicial Service. . 


3. -The appellant. and the "sespondents . 


. were recruited to the:Delhi - ‘Higher Judicial 


Service in accordance” with the- provisions of 
the Delhi Higher Judicial Service Rules here- . 
inafter feferred to as the Delhi Rules. Y 
4.” - The respondent Sidhu was appoint- 
"ed as a’ Subordinate ; Judge on: 27 October, 
1948 in the former "Pepsu State. The res- 
pondents Vohra ‘and Jain and the appellant ^ 
were selected and appointed “as” Subordinate’ 
Judges in the Provincial Civil Service (Judi- : 
cia] Branch) in the:Punjab State on the result 
of the. competitive; examination. The res- 
pondents Vohra and Jain were appointed as 
-1950 and. | 
the > apeliant was 
1950. ' . 
5 8.. The e pondent i Sidhu was- ap- 
‘pointed as”an officiating -òr temporary : Addi- 


. tional District and?Sessions Judge on ‘IS Janu-, . 


řary, 1966 in the State of Punjab... < 


6.' The féspondent Jain was áppoint-/. ` 


edas Senior Subordinate Judge in Delhi on 12 
October, 1966. The appellant was also made 
first the Additional Senior Subordinate J udge — 
on .12 October, 1966. ; 

7. The Delhi High Court was esta- 
1966. . . 

8. On 1 November, 1966 -the State of 
Punjab was reorganised.. Two different States 
of Punjab and.Haryana were formed. 

9. The Central Government in exer- 
cise of its powers under the Punjab Reorgani- 
sation Act, 1966 allocated the respondents 
Sidhu, Vohra and Jain to Punjab and the ap- 


'pellant to the State; of Haryana with effect 


from 1 November, 1966; 


10. On or about 2/3 November, 1966 


"a select list of officers: to be recruited :to the . 





1974 


Delhi Judicial Service showing the order of 
seniority was prepared. 

The respondent Vohra :was ap- 
pointed on 17 March, 1967 as Assistant Ses- 
sions Judge, Delhi. On 24 April, 1967 the 
respondent Vohra ‘was promoted. and ap- 
pointéd as temporary Additional District and 
Sessions Judge, Delhi against a permanent 
post..- 

12. The respondent Sidhu- was trans- 
ferred to Delhi and appointed on 1 May, 1967 
as Additional District and -Sessions Judge on 
deputation. He bad already been ‘appointed 
as officiating Additional District and Sessions 
‘Judge on 15 January, 1966 in Punjab. 
~ 33. The respondent Jain was given 
promotion on 23 June, 1967 as Additional Dis- 
trict and Sessions Judge in his parent State of 
Punjab in the Punjab Superior Judicial Ser- 
vice while he was still on deputation.. 
11 August, 1967 the respondent Jain was pro- 
moted and appointed as temporary Additional 
District and Sessions Judge, Delhi against one 
of the temporary posts. 


A4. On. 28 July, 1967 the appetit j 


was given promotion as Additional District 


and Sessions Judge in his parent State of. 


Haryana while hé-was still working on de- 
putation as Senior Subordinate Judge, Delhi. 

: 15. On 27 August, 
Higher Judicial Service Rules, 1970 were pro- 
mulgated. 


16. On 2 October, :1970 the appellant i 
was confirmed as District and Sessions Judge ' 


in his parent State of Haryana whilst he was 
still functioning as Additional District and 
Sessions Judge on deputation. 

17.  On22 February, 1971 the respond: 
ent Sidhu was confirmed as District and Ses- 
sions Judge in his parent State of Punjab 
whilst he was still functioning in Delhi as 
_Additional District and Sessions. Judge on 
deputation. 


18. On 15 May, 1971 the PETE 


tor of Delhi issued a Gazette Notification ap- 


pointing substantively the respondents and the: 


appellant to the Delhi Higher Judicial Ser- 


vice on its initial constitution. The respond- 


ents Sidhu, Vohra and Jain and the appellant 


were shown one after another in the order of 


seniority. M 

19.  On.17 May, 1971 the appellant 
ánd the respondents assumed charge as Addi- 
tional District and Sessions Judges Delhi as 
members i the Delhi Higher Judicial Ser- 
vice. 

20. 
lant made a representation to the High Court 
of Delhi, against the fixation of his seniority: 
and: claimed 
Sidhu, Vohra and Jain. On 23 October, 1971 
the High Court rejected the representation of 
the appellant. 

21. - The seniority of the respondents 
and the appellant depends on the construction 


of Rule 6 (3) of the Delhi Rules. Rule 6 (3) - 
tates that the seniority of the candidates ap- - 
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1970 the Delhi . 


‘On 1 September, 1971 the appel-- 


seniority .over the respondents” 


[Prs. 10:26] — S.C. 1909 
pointed at the initial constitution shall be in 
accordance with the length of service render- 


ed by them in the cadre to which they belon 
at the time of their initial recruitment to the 


',Service provided that the inter se penton as 
already fixed in such cadres shall not be al- 
tered. 


22. Rule- 6 (1) of the Delhi Rules 
states that for initial recruitment to the service 
which means the Delhi Higher Judicial Ser- 
vice the Administrator shall, in consultation 
with the High Court, appoint persons to the 
service substantively from amongst the (a) Dis- 
trict Judges and Additional District Judges 
functioning as such in the Union Territory of 
Delhi on deputation from othez States; (b) Dis- 
trict Judges and Additional District Judges 
whose names may be recommended by their 


.respective States. Tor. appointment. 


23:  'The appellant's, contentions are 
twofold. -~ 
24. First, the expression "the length of 


service rendered by them in the cadres to 
which they belong" means that the length of 
service has to be considered-only with refer- 


.ence to the substantive appointment to per- 


manent posts which alone were included in 


.the service on 17 May, 1971, which is the 


relevant date for the purpose of determining 
seniority. The appellant was confirmed on 
2. October, 1970, as District and Sessions 
Judge in his parent State of Haryana. The 
respondent Sidhu was confirmed on 22 Febru- 


‘ary, 1971 as District and Sessions Judge in 
‘his parent State of. Punjab. Therefore the 


appellant is senior to the respondent Sidhu 
because the appellant is confirmed earlier in 
point of time than the respondent Sidhu. Both 
of them belong to the cadres of District 
Judges. The respondents Vohra and Jain are 
not. yet confirmed as District Judges. They 
belong to the cadres of Additional District 
and Sessions Judges. Therefore, ay cannot 
be senior to the appellant. 


^. 25. Second, the length of Service 
rendered by the candidates in the cadres to 


which they belong at the time of their initial 


recruitment to the service can have reference 
only to’ the cadre of Additional District and 
Sessions Judges and the cadre of District and 


‘Sessions Judges from which recruitment was 


made in accordance with Rule 6 (1) Cadre 
is permanent establishment. The word “be- 
long" in the expression "cadre to. which they 
belong" means that a person is a member of 
the cadre ina substantive appointment against 
a permanent post. The use of the expression 
"cadres" in contrast to the expression "cadre" 
which is used in Delhi Judicial Service Rules 
shows that recruitment is fromtwo distinct 
cadres -of Additional District and Sessions 
Judges and District and Sessions Judges. For 
purpose of seniority what is relevant is the - 
date of confirmation and not the date of ap- 
pointment in an officiating or temporary 
capacity. ] NM 

, . In order to examine the cónten- 
tions of the appellant it is necessary to ap- 
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.preciate as to why and for whose benefit these 
Delhi Rules were framed. These Rules were 
framed for those who were functioning as 
and Sessions Judges at 


















Rule 6 (3) the concentration is on tbe length 
of service rendered by the candidates appoint- 
at the initial constitution. At the initial 
mstitution of the Delhi Higher Judicial Ser- 
vice it appears that the respondents and the 
a ant were all rendering service as Addi- 


to equate cadre with substantive appointment 
o a permanent post. 'This construction total- 


: persons 

who rendered service as Additional District 
and Sessions Judges in temporary posts or in 
temporary capacity agains! permanent- posts, 
here were altogéther five permanent and .six 
temporary, posits of District and Sessions 
Judges and Additional District and Sessions 
Judges. The respondents and the appellant 
were all recruited as temporary Additional Dis- 
trict and Sessions 


Higher Judicial Service Rules does not define 


"cadre" but defines “cadre post’ to include. 
a temporary post. The words “in the cadre _ 
to which they belong" in Rule 6 (3) cover the’ 


ses of permanent as well as temporary Addi- 
tional District and Sessions Judges at the 
time of initial recruitment. 


27.. In Fundamental Rule 9 (22) ““per- 
manent post” means a post carrying a defi- 
nite rate of pay sanctioned without limit of 
time. Fundamental Rule 9 (30) defines “tem- 
porary post” as a post carrying a definite rate 
of pay Manctlened for a limited time. Tem- 

“porary posts may be posts created to per- 


form the ordinary work for which permanent: 


posts already exist. "Temporary posts may 
also be temporary addition to the cadre of a 
service. "Cadre" in Fundamental Rule 9.(4) 
means the strength of a service or part .of 
a service sanctioned as a separate unit. In 
the case of a temporary addition to the cadre 
of a service the power of the authorities to 
create such a post will depend on the: provi- 
sions of the Rules. Isolated posts may be 
created for the performance of special tasks 
unconnected with the ordinary work which 
a service is called upon to perform... Such 
'temporary posts are treated as unclassified 
and isolated ex-cadre posts. Here again the 
power to create the post depends on the provi- 
sions containedinthe Rules. Where however 
temporary. posts are considered as temporary 
additions to the cadre of a service the incum- 
bents of those posts will draw their time 
scale pay. 

28. The Punjab Superior Judicial Ser- 
vice Rules 1963 define "cadre post? to mean 
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11 such persons. jn: 


Judges. The: important . 
yardstick in ihe determination of seniority is’ 


ALR 


a permanent post in the service and “ex-cadre” 
post means a post of the same rank as a 
cadre post. The aforesaid Punjab Rules show 
that cadre means incumbents of both per- 
manent and orary . Rule 12 of © 
those Punjab Rules states that the seniority 
of the snbstantive members of the service, 
whether permanent or temporary; shall be 
determined with reference to the respective 
dates of their confirmation. These Punjab 
Rules are referred to only for the purpose of 
showing that where confirmation is the deci- 
sive factor to determine the seniority the Rule 
states so, 


29. The appellant was ap ointed. a 
temporary Additional District Sessions 
Judge on 25 November, 1967 against one of 
the temporary posts created by the Govern- 
ment of India.. The respondents- Sidhu, Vohra 
and Jain had all been appointed temporary 
Additional Judges on 15 January, 1966; 24 
April, 1967; and 11 August, 1967 respectively 
earlier than the appointment of the appellant. 


30. It is apparent that the respondents 
Sidhu, Vohra and Jain were rendering longer 
service as Additional District and Sessions 
Judge than the appellant in the cadre of Dis- . 
trict and Additional District and Sessions 
Judge to which they belonged. 


3L . The appellant was co ed on 

2 October, 1970 as District Judge in the 

Haryana Judicial Service and the respondent 

Sidhu was confirmed as District Judge on 22 

February, 1971 in the Punjab Judicial Service. 

The confirmation of the appellant and the 

respondent Sidhu was against permanent posts 

in Haryana and Punjab Judicial Services be- 

cause Of the accident of. permanent posts 

falling vacant at that time in their home 

States from which they came on deputation. 

To determine seniority according to confirma- 

tion in permanent ,posts is to wipe out the' 
length of service rendered by the candidates 

appointed at the initial. constitution of the: 
Delhi Higher Judicial Service. The respond- 

ents are in fact senior to the appellant in 

regard to appointment as Additional District 

and Sessions Judges. 


32. Whe criterion for the determina- 
tion of seniority under the Delhi Rules is the 
length of service rendered by the candidates 
during the period when they were rendering 
service either as District Judge or as Addi- 
tional District and Sessions Judge in perma- 
nent or temporary capacities. 

33. Rule 6 (4) of the Delhi Rules shows 
that the respondents and the appellant: wers 
absorbed in the Delhi Higher Judicial Service 
from the States of Punjab and Haryana. The 
length of service rendered by them as Addi- 
tional District and Sessions Judges is the cri- 
térion to fix:the seniority. The word "cadre" 
includes both permanent and temporary posts. 
To confine cadre to permanent posts under 
the Delhi Rules would be to render the Rules 
totally unworkable and impracticable because 
at the fime of initial recruitment the persons. 
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came on deputation from States mostly in 
their temporary capacity as Additional Dis- 
trict and Sessions Judges. ! 

: 34. For these reasons we are of opin- 
ion that the respondents Sidhu, Vohara and 
Jain had been rightly treated as senior to the 
appellant on the ground that the length of 


service rendered by. the respondents in the- 


cadre of District and Additional District and 
Sessions Judges to which they belonged at the 
time of initial recruitment is longer than that 
of the appellant. The respondents and the 
appellant were all functioning as Additional 
District Judges on deputation at Delhi at the 
time of the initial constitution of the Delhi 
Higher Judicial Service. The respondents 
were appointed prior to the appellant as Addi- 
tional District and Sessions Judge. The res- 
pondents rendered longer service as Additional 


District and Sessions Judge vis-a-vis the ap-. 


pellant. The appeal is, therefore, dismissed: 
In view of the fact that there was no order 
as to costs in the High Court parties will pay 
and bear their own costs. . ‘ 

Appeal dismissed. 


AIR 1974 SUPREME COURT 1911 
. (V 61 C 355) 
d (From: Mysore) 
P. JAGANMOHAN: REDDY, M. E. BEG 
AND A. ALAGIRISWAMI, JJ. 
N. Krishnaiah Setty, Appellant v. 
Gopalakrishna and others, Respondents. 


Civil Appeal No. 1748 of 1967. D/- 
3-9-1974. 


Index Note:— (A) Mysore Agricul- 
turists’ Relief Act (19 of 1928), Section 14 
— Suit not based on mortgage — Attach- 
ment before judgment — ‘Not valid — 
Sale effected in execution of decree — 


Brief Note:— (A) Where the suit 
filed bv the plaintiff was not on the foot 
Of a mortgage, the sale effected in ex- 
ecution of the decree obtained by -the 
plaintiff is clearly against the provisions 
of sub-section (1) Sub-section (2) per- 
mits an attachment onlv in execution of 
a decree, therefore, there is no substance 
in the ment that the attachment 
effected before judgment is similar. . to 
an attachment before judgment under 
Order 38 of the Code of Civil Procedure. 

es p (Para 2) 


' Index Note:— (B) Civil P. C. (1908), 
-Order 21, Rule 92 — Suit by plaintiffs 
for declaration that the sale held in ex- 
“ecution of decree obtained by the appel- 
lant against their father and other mem- 
bers of their family wag void ab initio 
— Gale held to be void — Such sale con- 
fers no title on the auction purchaser 
and therefore the joint family to which 
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[Prs. 12]. — &C. 1911 


properties : belonged continued to: be 
owner of the property — Kt is erroneous 
to say. that as the plaintiffs were not 
born on the date of sale they cannot 
challenge its validity. . (Para 3) 

The Judgment of the court was deliver- 
ed by : 


ALAGIRISWAML, J.:— This is an appeal 


. by certificate against the judgment of the High 


Court of Mysore in a Second Appeal. It 
arises out of a suit filed by respondents 1 and 2 


` (who will hereafter’ be referred to as plain- 


tiffs) for a declaration that the sale held in 
execution of the decree obtained by the ap- 
pellant (who was the 9th Defendant in the 


- suit) in O. S. No. 31 of 1937-38 against their 


father and other members of their family was 
void ab initio. O. S. No. 31 of 1937-38 had 
been filed by the present appellant on the 
basis of a promissory note executed, as al- 
ready mentioned, by the father of the plain- 
tiffs and other members of that family. In 
execution all the sixteen items of property 


-belonging to the family were sold. The sale 


was in pursuance of an attachment before the 
judgment, made on 25th September, 1937. 
The suit was subsequently decreed. In the 
suit the only plea taken was that the defend- 
ants were agriculturists entitled to the benefit 
of the Mysore Agriculturists’ Relief Act, 1928. 
The plaintiffs filed the suit for a mere dec- 
laration becausé they continued in possession 
of the properties which had been sold in ex- 
ecution and purchased by defendants 10 and 
11 in the suit and subsequently purchased by 
the appellant: The Trial Court decreed the 
suit. It should be mentioned that the suit 
was filed on 14-5-1952. The plaintiffs were 
born respectively in the years 1944 and 1950. 
On appeal the District Judge held that the 
sale was void but allowed the appeal on the 
ground that the plaintiffs were not bom on 
the date of the sale. A Division Bench of 
the Mysore High Court allowed the Second 
appel and restored the judgment of the Trial 
urt. : i 


2. The main question for decision as 
to whether the execution sale was void ab 
initio depends on the interpretation to be 
placed on Section 14 of the Mysore Agricul- 
turists’ Relief Act, which reads as follows: 

“14. (1) Except as otherwise provided in . 
sub-sections (2), (3), (4) no agricultural land 
belonging to an agriculturist shall be attached 
or sold in execution of any decree or order 


' passed after ‘this Act comes into force, unless 


it has been specifically mortgaged for the pay- 
ment of the debt to which such decree or 
order relates and the security still subsists. 
For the purposes of any such attachment or 
sale as aforesaid; standing crops shall be 
deemed to be moveable property. 

(2) The Court may at the time of passing 
a decree for money directing payment by in- 
stalments or at any time during the covrse 
of execution of.such decree, direct the judg- 
ment-debtor for sufficient cause to furrish 
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security for the amount of the decree and if 
he fails to furnish the security required, order 
the attachment of any agricultural land be- 
longing to the judgment-debtor. / 


' (3) The procedure in respect of attach- . 


“ments ordered under sub-section (2) shall be, 
as far as may be, in ‘accordance with the 

. procedure relating to attachment .before judg- 
ment under Order XXXVIII .of the Code of 
Civil- Procedure, 1908. : 


(4) No agricultural land ordered to be 


attached under sub-section (2) shall be sold in ^ 
pursuance of such attachment unless the judg- ` 


ment-debtor is in arrears in respect of two or 
more instalments under the decree" — : 


We are in agreement with the view taken by.- 


the courts below and the High Court that 
the attachment before judgment made in this 
case was not a valid one, and, therefore the 
sale in pursuance of that attachment was void. 
` We are unable to -accept the argument. on 
behalf of tbe appellant that Section 14 does 
no more than lay down the'same procedure 


as Order 38 of the Code of Civil Procedure: 


and, therefore, the attachment was valid. Sub- 


section (1) of S. 14 lays down that no agricul- ` 


_jtural land belonging to an agriculturist shall 
be attached or sold in execution of any decree 


or order.unless it has been specifically mort-. 


gaged. for the payment of the debt to which 
such decree. or order relates. The suit filed 
by the appellant, O. S. No. 31 of 1937-38, 
was not on the  foot.of a mortgage and, 
therefore, the sale effected in execution of the 
decree obtained by the appellant is clearly 
against the-provisions of sub-section (1). Sub- 
section (2) permits an attachment only in ex- 
ecution of:a.decree and, therefore, there is 
no substance in the argument on behalf of 
the appellant that the attachment effected be- 
fore judgment at the instance of the appellant 
is similar to an attachment before judgment 


under Order 38 of the Code of Civil Pro- 


cedure. 

3. We are in eaat with tlie 
learned Judges of the High.Court that the 
view taken by the District Judge that as the 
plaintiffs were not born on the date of the sale 
they cannot challenge its validity is wrong. 
void sale, as we have already held the sale 
in execution of the decree obtained by the 
appellant in this case to be, confers no title 
on the auction purchaser and, therefore, the 
joint family to: which the properties belonged 
continued to be the owners of that property 







tiffs got.a right to the property as soon :as 
by right of birth. Therefore, plaintiffs were 


sale. 


4. The only other argument on behalf 
of the appellant, which was advanced before 
the High Court and rejected by it and was 
also put forward before us, was that- the 
plaintiffs’ suit was barred by constructive -res 
judicata. It appears that the appellant filed a 


T. P. Sidhwa v. S. B. & Sons Pvt. Ltd. 


. Were 


and did not lose their title thereto. The plain- . 
they, were born, not by way of succession ‘but - 


certainly .entitled to file a suit questioning the 


A LR 


suit O. S. No. 535 of 1944-45 for partition | 
of items 1-15 against defendants liand 2 and 
the widow and son of another of the original | 


:judgment-debtors, as also defendants 3 and 4. -- 


'To that suit the plaintiffs were not parties. 
Plaintiff No..2 was not even born then. There 


.Was another suit, O. S. No. 47 of 1942-43 
filed 


by the 11th 


defendant in respect- of 
Item 16. 


To that suit also the plaintiffs 
not parties. As neither plaintiff was 
born at the time of O. S. No. 47 of 1942-43, 

they having been born on 22-9-1944 and 19- 9. 
1950 and the second plaintiff. was rot born. 
at the time O..S. No. 535 of 1944-1945 was 
filed, and the first plaintiff thoügh born was 
not ‘made. a party there can be no question 
of res, judicata as against them. They are 
not representatives of their father as contem- 
plated in. S. 11 of the Code of Civil Proce- 
dure. It also appears that the earlier suits'were 
filed -before the — Munsiff's- Court -and were, 
therefore, not decided by a Court of com- 
petent jurisdiction as the present suit has been . 
filed in the Subordinate Judge's Court. ‘We 
are, therefore, satisfied. that the-appellant can- 
not succeed in his plea of res judicata. 

5. The appeal is, therefore, dismissed. 
The appellant will. pay the costs. of? respon- 
dents 1 and 2. : - 
. -Appeal dismissed. 


< , en 


AIR 1974 SUPREME COURT 1912 
. vé C 356) : 
(From : Delhi) 
P. JAGANMOHAN REDDY M. H. BEG. 
-AND A. ALAGIRISWAMI, JJ. : 
_Mrs; Tehmi P. Sidhwa and. others, 
Appellants. v. Shib Banerieé & Sons 
Pvt. Ltd. and another, Respondents. 


Civil: Appeal No. 1350 of 1968. D/- 
8-9-1974, 


Index No te:— (A) Registration Act 
(1903), Sections 17 (1j (b) and 17 (2) (v) 
— Award.relating to partition of 
movable property — Direction. to ex- 
ecute other documents — Award held ds 
not registrable. 


Brief Note :— (A) Where -an arbitre: 


tion award, relating to the ‘partition of: 


immovable property of the value exceed-. - 
ing Rs. 100/-, directed.some of the par-' 
lies to execute certain documents’ as may 
be necessary for declaring the 
and for transferring ^ the property -~ such 
an award itself-did not create or declare - 
any right, title.or interest in the pro- 
perty but it merely created- a right to 
obtain another document HORS will, 
when executed, create such right. title 
or interest. - ‘Such award fell under Sec- 
tion-17 (2)-(v) and not under Section 17 
(1) (b) and was therefore, not regis- 
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im- . 


“shares . . 
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trable. Decision of Delhi" H.. C. Reversed: 
AIR 1967 Andh Pra 257 (FB). Distin- 
'guished:, AIR 1922 PC 266 and: C. ʻA. 
No. 296 of 1960, D/- 6-12-1962 (SC) and 
„AIR 1970 SC 833 and AIR 1974: C 1066, 
Rel on. ^ > |. .{Paras-5. 9) 
Cases Referied : : Chronological Paras 
AIR 1974 SC 1066 = C. A. No. 1625 of 
1967, D/- 11-1-1974. Ratan Lal iL 
v. Purushottam Harit - 
AIR 1970 SC 833 = 


WR 361 (FB). M. Venkataratnam .v. 
M. Chelamayya 


3 

(1962) C.. A. No. 596 of 1960, D/- 6-12- 

1962 -(SC). Sheonarain. Lal v. Rame- 
shwari Devi 

AIR 1922 PC 266 = 50 Ind App 134, 

Rajangam Ayyar, V: 


The. Judgment Gt the- Court was deliver- 
ed by 


ALAGIRISWAMI, J.:— The question 
for decision is whether the award made by 
the arbitrator in this case is inadmissible in 

evidence and therefore no decree can be pass- 


ed on the basis of that award as held by the 


Delhi High Court. ` The short. facts Teese 
for decision on this case are. these : 


2. " By an. agreement dated 25th “April 
1961 “various disputes., and matters 'in differ- 
'ence between the parties were referred to the 
: sole arbitration of Mr. B.'K. *Daphtary. 
` The. arbitrator made his award on 25th 

April, 1962. ‘It. is not. necessary 'fo refer to 


the various 'stages the matter went through . 


except that the. case came to be finally heard 
by the Delhi High Court. Before that Court 
by an application filed under Section’ 151, 
Civil P. C. a question was allowed to be 
raised that as "the award, directs partition 


of immovable property and the value of this 
immovable property is more than one -lakh. 


it therefore requires registration under Sec- 
tion 17 (1) (b) of the Registration Act and 
the same is not admissible in evidence and 
cannot be enforced or confer, any rights." The 
learned single Judge of the High Court who 
heard the matter held that. the award, not 
having been registered “as required . by. Sec- 
tion 17 (1) (b) of the Indian Registration 
Act, cannot be made a rule of the Court 
under Section 17 of the Arbitration Act, The 
learned Judge also held that hé: would have 
had: no hésitation to follow. the. Course. pres- 


_eribed in.S. 38 of thesStamp Act and feceive: 


the stamp duty and penalty, but for.his deci- 
sion that the document, requires registration. 

3. The learned ‘Judge ` proceeded- on 
the. basis that. the award relates to partition 
of immovable’ property: of -the-.valué- exceed- 
ing rupees one hundred and therefore comes 
within the ambit :of ‘Seciton 17. (07 (b) of 
`- the Indiar Registration Act, 1908. "No doubt 


it does but the learned . Judge. did not. 
words ` 


bestow his attention on: “Ethe | 


ve 


purported to- 


:(1969)2 SCR, 244, E 
Satish Kumar. v. Surinder Kumar 6. 
AIR-1967 Andh Pra 257 = (1966) 2 Andh: 


Rajangam:Avvar-: 
6 


. Tehmi Pheroze, 
' Sidhwa and. Mani Rustom Sidhwa the one- 


"From st: 
- 1962 “(both days inclusive), and- thereafter do 


T. P. Sidhwa-v. S. B. & Sons Pvt. Ltd. (Alagitiswami J.) [Prs. 1-4] S.C. 1913 


“of that Section and see whether it operates to 


create rights in immoveable property or whe- . 


"ther it merely creates a right to obtain an- 


other document which will, when executed, 
create any such right. The learned Judge 
; follow the decision. of the 
Andhra Pradesh High Court in M. Venkata- 
ratnam v. M. Chelamayya, AR 1967 AP 


-257 (FB). 


4. The award in so far as it is rele- 


' vant is in the following terms:— 


- *j. Y hold and award that the said Tehmi 


. Pheroze Sidhwa, Almitra Pheroze Sidhwa and 


Mani Rustom Sidhwa paid the total contribu- 
tion of Rs. 32,500/- (Rupees thirty two thou- 
sand five hundred) as,their one-fourth share 
in-the cost of the land at Najafgarh Road. 
Delhi, being plot No. 71/5 of the Industrial 
Area Scheme of the Delhi Improvement Trust 
admeasuring about 7246.67 square yards and 
the factory and other buildings and compound 
wall ‘constructed thereon -and occupied by 
Delhi" Flooririgs Private Ltd. that the said 
Tehmi Pheroze Sidhwa,  Almitra  Pheroze 
Sidhwa: and -Mani Rustom Sidhwa are be- 
tween them entitled ‘to a one-fourth share 
or interest in the said land and buildings and 
in the rents and profits thereof; that as be- 
tween^themselves the shares or interest of the 
said Tehmi Pheroze Sidhwa, -Almitra Pheroze 
Sidhwa and : Mani Rustom Sidhwa are as 
follows : 


Tehmi Pheroze Sidhwa 3/32 hae on the 
Almitra Pheroze Sidwha 3/32 share whole’ 


Mani Rustom Sidhwa: 2/32 share property 


/2. A lease of -the said property has been 
granted .by the Delhi: Improvement Trust to 


.Shib Banerjee and.Sons Private Ltd. and-the 


said property.stands in the name of Shib 
Banerjee and Sons Private Ltd... I hold 
and: award that Shib Banerjee and Sons Pri- 
vated Ltd., hold the said property upon Trust 
as to one-fourth thereof for the said Tehmi 
Pheroze ‘Sidhwa, Almitra Pheroze Sidhwa, and 
Mani. Rustom: Sidhwa in the share as above 
mentioned and that the said Tehmi Pheroze 
Sidhwa, Almitra Pheroze Sidhwa and Mani 
Rustom Sidhwa are entitled to a one-fourth 
Share in the rents and profits of the said pro- 
perty from st January, 1960. 

. 3. I award and direct that. Shib Banerjee 
and Sons :Private Ltd. do pay to the said 
Sidhwa, . Almitra Phiroze 


fourth share of. the rents and profits of the 

said <property at the rate, of: 

f Rs. 93-75 np. : per ‘month to 

Pheroze™ Sidhwa. . i 

.. Rs. 93-75 np. per month to Almitra ` 

Pheroze Sidhwa. 

, Rs. 62-50 np. per fonik to. Mani Rustom : 

Sidhwa.. ^ i 
1960 


Tehmi 


‘January, . to 30th April, k 
pay to them. one-fourth share of the. ients 
and profits of the said. property in the afore- 
said shares. . : 


1914 S. C. [Prs. 4-6] T. P. Sidhwa v. S. B. & Sons Pvt. Ltd. (Alagiriswami J.) 


4. I:award ‘and direct that Shib Banerjee 
. and Sons Private Ltd. do forthwith execute 
such documents ‘as may be necessary for de- 
“claring the onc fourth share of the said Tebmi 
Pheroze Sidhwa,: Almitra Pheroze Sidhwa 
and Mani Rustom Sidhwa‘ in the said pro- 
perty and do execute as soon as possible such 
documents as may be necessary for transfer- 


ring the said property and the lease from- 


the Delhi -Improvement Trust (subject to the 
existing tenancy of Delhi Floorings Pvt. Ltd.) 
to the joint names of themselves and the said 
‘Tehmi Pheroze _Sidhwa, Almitra Pheroze 
Sichwa and Mani Rustom „Sidhwa as tenants 
in common in the following shares :— 


Shib Banerjee and Sons _ 


Private Ltd. 24/32 share 
Tehmi Pheroze Sidhwa . 3/32 share 
Almitra Pheroze Sidhwa 3/32, share 
Mani Rustom Sidhwa 2/32 share 


“The cut of pocket expenses of’ such 
documents (including amount payable for fee 
or costs to: the Delhi Improvement Trust, 
Stamp Duty, registration charges and expenses 
for plans) shall be borne by the aforesaid par- 
ties in proportion to their respective shares in 
the said property. The professional charges 
of the lawyers -of the parties in connection 
with such documents ahel be . borne B me 
respective parties” : 


5, It would be noticed that the award 
jitselt does not purport or operate to create, 
declare, assign, limit or extinguish, whether 
in present or in future any right, title or in- 
_|terest, whether vested or contingent, of the 
value of one hundred. rupees and upwards, 
in respect of the inimoveable property, as con- 
templated under Section 17 (]) (b) of the Re- 
gistration- Act. It merely creates a right to 
obtain another document which will, when 
executed, create, declare, assign, limit or extin- 
guish any such right, title or interést. The 
award directs Shib Banerjee and pons Private 
Ltd. to execute such documents'as may be 
necessary for declaring the one-fourth share 
of the appellants in the said ‘property and 
also to execute such documents as may be 
necessary for transferring the said property 
and the lease from the Delhi Improvement 
‘Trust to the joint names of thémselves and 
the appellants. It, therefore, squarely falls 
peru Section e Q) "(v) of the Registration 
ct. x 

6. . The dieden is aniply “covered. ‘by 
authority. . In Rajangam Ayyar v. Rajangam 
Ayyar, 50 Ind 'App 134 — (AIR- 1922 PC 
266) by a docurnent (AY) the" parties agreed to 
, Givide their properties according to certain 
"specified skares. “It then went on to provide: 

“A partition deed in terms hereof shall 
‘be executed and registered ix the office of the 





Sub-Registrar of this place, as also at Tinne- 
velly, as early as possible; that until. ten: this: 


shall be itself be in force.” : 
The Privy Council observed.: 


“Exhivit AY.is rot à document by it- : 


self creating, assigning, liniting, or extinguish- 


pom 


not. 


A. T. R. 


ing any right or interest in inimovable pro- 
perty; it merely creates a right to obtain an- 
other document which will when, executed, 
create a right in the.person claiming: the relief, 
and on that ground their Lordships think. 
exhibit AY did not require registration, and’ 
accordingly is admissible in évidence, so far 
as it does." , 
In. Sheonarain Lal.v. Rameshwari 
Devi, (C. A. No 296,0f 1960 decided on 6-12- 
1962 (SO) a Bench of five Judges of this 
Court.had to deal with a document the fifth 


clause of which read: 


“Shri Sheo Narain Lal and his heirs should 
execute as early as possible.a registered docu- 
ment in respect of the shop let out on rent 
to.Beli Sao Sukhdeo Prasad, in favour of 
Shri Prabhu Chand for which Shri Prabhu 
Chand will have to pay nothing as considera- 
tion. He will pay only costs of stamp etc." 
This Court obsérved:  , 

"Does this clause, purport or operate to 
create, declare, assign, limit or extinguish 
any right, title.or interest in immovable pro- 
perties? We are clearly of opinion that it does 
The award merely provides that some 
right in the shop should be created in the 
future by means of a document to be-execut- 
ed by Sheonarain Lal and his heirs. That 
document when executed would certainly 
operate to create-a right in: favour of Prabhu 
Chand in immovable properties and extinguish 
the right of Sheonarain Lal and his heirs in > 
the same properties. “That is why the arbitra-. 
tors mention that that document should be 
registered, as ` admittedly, the value of that 
property would -be more than Rupees 100/-. 
it is difficult to see however how the fact 
that such a document that might be executed 
in consequence of the directions in the award, 
would operate to create or extinguish a right 
in immovable properties, justifies the Court 
to say that the . award itself purports or 
operates to create or extinguish such ‘a right. 
The position would have been otherwise if the 
arbitrators had directed by the award itself 
that this shop would go to Prabhu Chand 
without any further document. In that case 


the award itself would have created in Prabhu- 
chand aright to these properties. That is 











not, however, the provision in the award. In 


the absence of a registered document, Prabhu 
Chand would get no title on the. award and 


: Sheonarain's title. would remain in the shop. 


It is clear therefore that the award does not 
itself create - -or extinguish any right, title or 
interest in the immoyable properties. It may 
be said that it: creates a right to obtain an- 
ofbér;dócument :which will, when executed, 
create ‘or extingvish such ‘tight. i in immovable 
properties and so is a document falling within 
clause 5- of Section 17 (2) of the Registration 
Act. The award- therefore does not require 
Iegistration in law. We find it unnecessary 
to consider the further question which the 
High Court has: considered on the assump- 
tion — wrongly made — "that the award decid- 
ed quessiony of title to immovable properties.” 
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In . Saitsh Kumar v. Surinder Kumar, 
1969-2 SCR 244, = (AIR 1970 SC 833) 
the concurring udin of Hegde, J. brings 
out the matter very clearly. He observed: 

“For the purpose of-Settion 17 (D) (b) . 
of the Registration Act, all that we have to 
see is whether the award in- question purport 


or operate to create or declare, assign, limit: 
or extinguish whether in present or future any 


fight, title or interest whether vested or con- 
tingent of the value of one hundred rupees 
and upwards to or in immovable property. 
If it does, it is compulsorily fegistrable 
'There is no gainsaying the fact 
with which we are concerned in this case,- at 
any tate, purported to create rights in im- 


: movable ‘property of the value of rupees more + 


than one hundred. Hence. it is compulsorily 
registrable.” 
The 


the observations in Sheonarain Lal’s case .C. 


A.. No. 296 of 1960, D/- 6-12-1962 (SC) that: 
“The position would have been otherwise’ 


if the arbitrators had directed. by the award 
itself that this shop would go to Prabhu Chand 
without any other document. In that case 


the award itself would have created in Pra-. 


bhuchand a right to these properties.” 

Thus this decision does not in any way 
lay down any proposition contrary to the deci- 
sions which we have so far referred to. 

7. We may finally refer to the latest 
decision of this Court, to which one of us 
was a party, in Ratan Lal Sharma v. Purushot- 
tam Harit, C., A. No. 1625 of 1967 decided 
on 11-1-1974 — (reported in AIR 1974 SC 
1066). The relevant clause read as follows: 

“The factory and all assets and properties 
of New Bengal Engineering Works are exclu- 


' sively allotted to-Dr. Ratan Lal Sharma, who 


is absolutely entitled to the same. 
pay all liabilities of the factory.” 
This court observed: 


. “Tt pod makes an exclusive allot- 
ment of artnership assets including the 
factory and abilities do the appellant. It 
goes and makes him “ ab 

titled to the same.” 


He will 


able property worth above Rs. 100/- in favour 
of the appellant. It would accordingly require 
registration under S. 17, Registration Act." 

8. The Full Bench decision. of the 
Andhra Pradesh High Court relied upon by 
the learned Judge decided that an award that 
created a charge must be registered. That is 
undoubtedly correct. The question regarding 
the application of Section 17 (2) (v) of the 
Registration Act however did not arise there. 


9. The learned Judge does not refer 


` to.any. of the decisions which we have refer- - 


red to, including those- of this Court because 
he proceeded to decide the matter on the 
assumption that the award itself created a 
right in immovable property of the value of 

ver one hundred rupees. We are clearly of 
lopinion that the award in this case:falls under 


Remington Rand of India v. T. R: Jambulingam 
- Section 17 (2) (v) and is, therefore, not regis-[ 


other two learned | "Judges quoted ; 


' leave —-New point — Appellan: 


solutely en-. . 
So in express i 
words it purporis to create rights in immov- - 


$C. 1915 


trable. 

10. As regards the question of stamp 

we do not propose to express any opinion 
MI. would appear that the learned Judge of 
the High Court would himself have been 
ready to receive the stamp duty and penalty if 
he had held that the:agreement was not com- 
pulsorily registrable. ` 

11. The appeal is allowed and the 
st respondent | should pay the appellants’ 
- costs, Appeal allowed. 





`. ATR 1974 SUPREME COURT 1915 
*(V 61 C 357) : 
(From: . Madras) 
oP. JAGANMOHAN REDDY AND 
P. K. GOSWAMI, JJ. 
Remington Rand of India Ltd., Ap- 
pellant v. Thiru R. Jambulingam, Res-. 
pondent, 
Civil Appeal No, 1764 of 1972, 
5-9-1974. 
.. Index Note: — (A) Constitution of 
India, Article 136 — Appeal by special 


D/- 


t submit- 
ted to jurisdiction of Commissioner, for 
Workmen’s Compensation,and had not 
raised any objection to its jurisdiction to 
hear appeal —. Plea of jurisdiction can- 
not be taken for first fme before: Sup- 
reme Co . (Para 6) 


"Index - Notara ^0) Evidence Act 
(1872), Section 115 — Estoppel — Indus- 
trial unal rejecting plea of protected 
workman under Section 33, I. D. Act at 
instance of management — Management 
cannot be allowed to raise a plea of 
ouster of jurisdiction in appeal before 
Commissioner for Workmen's Coripensa- 
tion on ground that since employec 
claimed to be protected workman, forum 
for relief is an application under S. 33A, 
L D. Act. (Para 6) 


Index Note :— (C) Tamil Nadu Shors 
and Establishments Act (36 of 1947) 
S. 41 (2) — Appeal — Power of Commis- 
sioner — Power is wider than that of 
Tribunal under Sec. 33, L D. Act (X- 


Ref:— Industrial Disputez Act (1947), . 


S. 33 (2)). 

Brief Note: — (C) The jurisdiction 
of the Commissioner is an appellate ju- 
risdiction and is of wider scope unlike 
that of the -Tribunal in an application 
under Section 33 of the L D. Act. The 
Cornmissioner is competent to re-hear the 
matter completely-and come to itg own 
conclusion after re-appreciation of the 
‘evidence. There is no legal bar in n- 
tertaining additional. evidence if that is 
necessary in the interest of justice. 

B (Para 8) 


TRAR/D796/74/L GC. 


Ea 


' employee under 


~ 


1916 S.C.-[Prs. 1-6] Remington Rarid'of India v. T. R. Jambulingam 


Index Note: —.(D) Tamil Nadu Shops 
and Establishments Act (36 of 1947), Sec- 
tion 41 (2) and (3). — Industrial Disputes 
Act (1947), Section 33 (2) — Order of ap- 
proval passed under Section 33 (2) and . 


(2) — Nature of — Binding effect, 


Brief Note: — (D) While even an 
order of approval is passed under Sec- 


tion 33 (2) of the I, D. Act, an eee 


' order passed in appeal under Section 41 - 


dispute can be raised by either party and: 


an appropriate reference can be 
made by the Government -under Sec. 10 
of the I. D. Act. - The order passed under 


Section 41 of the Shops Act in appeal bé- 
.foré the Commissioner is, on the: 


other - 
hand, binding on the employer and: the' 
-sub-section (3) 'of that 
section, . - (Para. 6) 
Queen of thé: Count: was deliver- 
ed by 
GOSWAMI, : “J.:.— This appeal . .by 
special leave is directed against the order 
‘of the Additional -Commissioner for 
Workmen's Compensation, -Madurai 
(briefly the Commissioner) -in an appeal 
before him lodged by the. respondent 
against the order of his dismissal passed 


later ` 


R. 


r 


by the: appellant. company: on TRES 


29, 1970. 
2. :The ‘ses panaent was in em- 
ployment.under the appellant e 


at the Tiruchirapalli ` Branch as 


A.LR. 


ever, refused to accept this plea and 
held that he was not a protected work- 
man. The Tribunal further approved the 
order-of dismissal by its order: dated 
February 18,- 1971. i 


4. Prior to the termination of the 


":. proceedings before the Tribunal on Feb- 


ruary 18, 1971, the respondent had filed 
an appeal before the Commissioner under 
Section 41 (2) of the Tamil Nadu Shops 
and Establishments Act (briefly the 
Shops Act). 
‘perusal of AT the documents ' produced 
by the parties before him took some ad- 
ditional evidence.’and after hearing the 
parties set.aside . the order ‘of dismissal 
.by the impugned order of November 
16, 1971. .The-Commissioner held that 
tHe first charge namely that he wads ab- 
. Sent without leave on November 2, 1970, 
.was. established: while the second charge 
.about doing repair work in-the premises 
of Eswari Institute of Commerce Tiru- 
chirapalli, was not proved, The Commis- 
sioner also held that. the order of dis- 
missal was absolutely disproportionate . 
. to the gravity of the offence proved. 


5.. Mr.’ Watesan, the learnéd, Coun- 
sel appearing on ‘behalf of the appellant, 


* submits-in the forefront- of his argument 


writer mechanic Since 1950. The charges: 


against hirn were ‘that -he was ‘absent..on 
November 2; 1970, .without leave and 
without sufficient cause and also second- 


: ly that he-was on the said day privately 


doing some’ repair work of a typewriter 
in the-premises belonging to the Eswari 
Institute - of Commerce, Tiruchirapalli. 
The respondent was directed .to show 
cause on November .17. 1970. ‘and ‘was 
placed under suspension. After’ receipt 
of his reply to the 'charge-sheet;' a do- 


'. mestic enquiry was held in which wit- 


nesses were examined, -The responderit ` 


examined , only himself on his behalf and: ~- 


the appellant . examined three - witnesses 


: including the’ Manager of the Tiruchira- 


` plication . to . 
. Madras, for approval of the order of dis- 


palli Branch and the company's doctor. 
The Enquiry Officer. found both the. char- 
ges to be established and..on receipt of 


. his report the management passed an 


order of dismissal, 


3. Since an industrial dispute . was 
pending at the relevant time, the mana- 
gement simultaneously submitted an ap- 
the Industrial Tribunal, 


missal under Section: 33 (2) (b) of the In- 
dustrial Disputes- 
I. D. Act). 
before the Tribunal that he was a pro- 


tected workman and-hence his dismissal. 
was illegal in the absence of prior per- 


mission from the Tribunal under Sec, 33 
(3) of the I. D. Act. The Tribunal, how- 


Act, 1947 (briefly the.” 
The respondent took the plea. 


that as à special . forum for relief has 
been provided under the I. D. Act, name- 
ly, for makirig an application under Sec- 
tion 33-A .of-.that Act, . the remedy re- 
sorted to by the respondent under the 
Shops Act ‘must be held to. be excluded: 
The learned Counsel submits.that since 
the respondent claimed to be a protect- 
ed workman before ‘the ‘Tribunal, he 
should have made an application under - 
Section 33-A for violation of Section 33 
of the I, D. Act before it, The respon- 
dent having chosen a wrong forum is 
precluded -from challenging the order of 
dismissal before: the Sons savs 
: Mr. Natesan: | £ 


6. It is dr extraordinary that 
-even though the Commissioner (sic) (Tri-| < 
‘bunal ?) at the instance of the. appellant 
‘had rejected the plea of protected work- 
man, the management now seeks to raise 
a plea of ouster of jurisdiction before 
the Commissioner .on the self-same| 
ground. This in our opinion, cannot bej- 
allowed. Besides, the appellant, submit- 
ted to the; jurisdiction of the Commis- 
sioner and “had not raised any objection 
to its jurisdiction. - to. héar “ the appeal. 
-That being so we have not allowed the 


‘learned Counsel to raise the plea of ju-| ^ 


risdiction before us in this Court for the 
first time in this appeal. We may, how- 
ever, observe that while even an order 
of approval is: passed under Sec. 33 (2) of 
the I. D. Act. an industrial dispute-can 
be raised by either party and an appro- 
priate reference . can be later made by 


- The Cominissioner after a- ` 
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the Government under Section 10 of the 
I D.: Act. The order passed under Sec- 
tion 41 of the Shops Act in appeal be- 
fore the. Commissioner . 
. jhand, binding on the’ employer..and the 
. employee under : 


section.. Since, however, we have 


"7. the learned Counsel next con- 
tends that the Commissioner’s order . is 
perverse as he absolutely failed’ to consi- 


der. the evidence of the doctor a perusal - 


of which would have certainly led-to a 
contrary conclusion. ‘We: were «taken 
through the evidence of the’ doctor be- 
fore the Commissioner and we find that 


he stated during cross-examination that ` 


` "the Branch Manager Mr. Padmanabhan 


called on-me at about 11 a.m. on 2-11- ` 


1970", -We find that the case. of Padma- 


-mabhan was that'at about 11.10 a.m. on" 


, November, 2, 1970, he saw the  respon- 
dent working on one of the typewriters 
.in the premises of the Eswari Institute 
-of Commerce. There is, therefore, ab- 
solutely no foundation for the contention 


advanced by the learned Counsel that the :4 


Tribunal ‘(sic) (Commissioner?) - ignored 
the evidence of the doctor. 
hand his evidence ran counter 


„stand taken by the management, 
8. Mr. - Natesan also submitted 


that the Commissioner should not have. 
interfered: with the order passed in the 


domestic enquiry since there was. no vio- 
lation of the principles of natural justice 
nor was the finding perverse. The juris- 
diction of the Commissioner is an- appel- 
late jurisdiction and.is of wider .scope 
unlike that of the Tribunal in an appli- 
cation: under Section 33 of the I. D. Act. 
The Commissioner is competent to 
re-hear ‘the :matter completely ‘and 
come to its own conclusion after re-ap- 
‘preciation of the evidence. -There is. no 
legal bar in entertaining additional evi- 
idence if that is necessary in the interest 
f. justice. The rule of law which has 
been laid down by this Court with re- 
gard to jurisdiction of the Industrial Tri- 
iof the I, D, Act in interfering with the 
order of dismissal passed in a domestic 
enquiry, is not applicable to the case of 
ian appeal before the Commissioner pro- 
vided for under Section 41 of the Shops 
Act. We are, therefore, unable to ac- 





sel. 


9. In the result the appeal. fails 


and is ismiseed with , costs 
* Appeal dismissed. 
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is, on the. other __ 


sub-section (3).of that - 

not - 

permitted. the learned ` Counsel to argue 

- . [the matter, it is not necessary to pursue | 
; Ithis matter any further, - ; . 


On the other: 
to the. 


‘bunal in an application under Section 33 


cept the submission of. the learned Coun- 


[Pr. 1] S.C. 1917: 


AIR 1974 SUPREME COURT 1917 
(V 61 C 358) 


P. JAGANMOHAN REDDY AND 
-P. K. GOSWAMI, JJ:- 

-Ajit Kumar Kavirài, Petitioner v. 
District. Magistrate,. Birbhum and another, 
Respondents. . 

` “Writ Petn. No. 1880 of 1973, D/- 6-8- 
1974. 
Index Note:— (A) Maintenance of 


. Internal Security Act (1971), Ss. 3 and 8 


— Detention —, Vague and. uncertain 
grounds supplied — Detenu unable to 
make effective representation — Violation 
of Art, 22 (5) — Detention order cannot 
be sustained — (X- Ref:— ` Constitution of 
India, Art.. 22. (5)). 


: Brief Note:— (A) In a case E pre- 
ventive deterition under the Act it is ab- 
solutely necessary to communicate ihe 
grounds of detention. to the detenu in 
clear and unambiguous terms giving as. 
much particulars as will facilitate mak- 
ing of an effective representation in order 
to satisfy the detaining authority that the 
order is unfounded or invalid. 

(Paras 2, 4) 


Index Note:— (B) Constitution of 


‘India, Art; 32 — Writ of habeas corpus 


— Res judicata — Application for habeas 
corpus under Sec. 491, Cr. i C. rejected 
by High Court — -Order of High Court 
does not operate as res judicata in an ap- 
plication. before Supreme Court under 
Art. 32. (Para 5) 


$ Judgment of the Court was delivered 


GOSWAMI, J. :— - By. this application 
under Article 32 of the Constitution for a 
writ of habeas corpus the petitioner chal- 
lenges the validity of the order of deten- 
tion passed by the District Magistrate, 
Birbhum, on March 21, 1973, under Sec- 
tion 3 of the Maintenance of Internal Se- 
curity Act, 1971 (Act No. 26 of 1971). The 
order of detention is. passed on the ground 
that the petitioner has beén acting in a 
manner prejudicial to the maintenance of 
supplies and services essential to the 
community. The impugned order is spe- 
cifically founded on two grounds  com- 
municated to the peliioner These are 
as follows:— 


"(1) On 28-1-73 at about 4-30 P.M. 


.yoü as a Direct Purchasing Agent of the 


Food Corporation of India sold out, 4 
quintals of paddy from the stock held in 
the account of the F.C.l..to Sk, Subhan; 
Sk, Rekib and Sk. Ambur of .Sahapur, 
P. S. Khoyrasole and by such clandestine 
deal in paddy you hindered. the procure- 
ment of paddy and thereby .àcted in a 


manner- prejudicial to the maintenance of 
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supplies and services essential to the 
community." 


"(2 On 28-1-73 at about 10-30 P.M. 
a stock of 12 qunt. 15 kg. of paddy was. 


found in your godown but you failed to 
show any record or account book to justi- 
ly the stock in your godown. By such sur- 
reptitious business as a Direct Purchas- 
ing Agent you impeded the progress of 
procurement of paddy by the F.C.I. and 
thereby acted ih a manner prejudicial to 
the maintenance of supplies and services 
essential tø- the community." 


2. Mr.H.C. Mittal, fearned coun- 
sel for the pėtitioner appearing as Ami- 
cus Curiae, has: made several submissions 
but it is sufficient to confine. our decision 
to one principal ground, namely,’ that the 
grounds are so vague and uncertain that 
it is not reasonably possible: for the de- 
tenu fo make an effective representation 
against the order of detention. Mr. Chat- 
terjee, appearing on behalf of the State 
of West Bengal, seeks to support the 
order on the ground that the detenu fully 
understood the import of the allegations 
mentioned in the grounds ‘of detention 
and submitted a long representation (o 
the Government which was. however, re~: 
jected. It is well settled that in a case of 
preventive detention under the Act it is 
absolutely necessary to communicate the 
grounds of detention to the detenu in 
clear and unambiguous terms giving a5 
much particulars as will facilitate mak- 
ing of an effective representation in order 
to satisfy the detaining authority that the 
order is unfounded or invalid. 


3. Beforé we proceed further we 
may note that the petitioner was arrest- 
ed by the police on Jánuary 28, 1973, and 
was produced.before the Magistrate for 
prosecution under Section .7 (1) (a) (ii) of 
the Essential Commodities Act, 1955 (Act 
- No. X of 1955) for violation of condition 
of West Bengal Rice and Paddy  Move- 
ment Order, 1968. The first informatioa 
report of that case being Khoyrasole P. S. 
No. I0 dated January 29, 1973, discloses 
that the petitioner "indulged in selling 
Government paddy from the D. P. Agent 
godown at a higher rate than the sche- 
duled", If also refers therein to the se- 
cond ground mentioned in the grounds of 
detention. It is, therefore, not surprising 


that the petitioner would have made a, 


long representation to the Government 
against his arrest and seizure of paddy 
and all'other allegations which were cer- 
tainly known to him in the course of the 
court prosecution. We are, therefore, .not 
prepared to put the cart before the horse 
in order to determine the validity of the 
impugned order in the "Mght.of the repre- 
sentation made by the petitioner in this 
case, 


K. V, Panicker v. State of Kerola 


. tion as á “clandestine deal"; 


.A. L B. 


4. We have carefully perused the 
grounds of detention and are constrained’ 
to hold that these are vague and uncer- 
tain grounds which did .‘not enable the’ 


: detenu to make an effective representa- 


tion against the order. With reference: to 
the first ground it is not at all clear whe- 
ther the three persons mentioned in the 
fround who 
paddy were authorised purchasers or aot. 
The first ground describes the transac- 
but it is not 
at all clear how the transaction can be 


.80 described without amy particulars to 


justify the observation. Similarly how 
the finding of -12 quintals and ‘15 kilo- 
grams of paddy can be described: as a 
“surreptitious business” without disclos- 
ing any definite particulars to even prima 
facie justify such an observation, We are, 


- therefore, clearly of opinion that in this 


case the petitioner did not have a reason- 


„able opportunity. to make an effective re-|._ 


presentation against the impugned order| 
of detention. There is, therefore, clear 
violation of Article 22 (5) of the Constitu- 
tion of India as no adequate opportunity | 
has been afforded to the  petitioher to 


. make a proper representation. In a case 


of preventive detention it is exceedingly 
important in the interest of liberty of the 
citizen that the minimum requirements of 


.law which are laid down.are strictly com- 


plied with and the detaining authority 
applies its mind in a proper manner at: 
the time of passing the’ order, 


5. It is also submitted by the 
learned counsel for the.State of West 
Bengal that the Division, Bench of the Cal- 
cutta High Court had rejected the peti- 
tioner's application for a writ of habeas 
corpus under Section 491, Criminal Pro- 
cedure Code, It is, however, wel known 
that such an order of the High Court 
does not operate as res judicata in an 
application before this Court under Arti- 
cle 32 of the- Constitution. . 


6. | In-the result the petition is 
allowed. The rule is made absolute. The 
petitioner shall be released from deten- 


tion forthwith, 
: Petition allowed. 
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(From :— Kerala) 
H. R. KHANNA, Y. V. CHANDRACHUD 


P. K. GOSWAMI, Jj. 


Kesavan Velayudha. Panicker, Appellant e 
v. State of Kerala, Respondent. ' 


Criminal Appeal No. 33. of 1974, DJ- 


:30-8-1974. 
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Index Note:— (A) Penal Code (1860), 

8. 302 — Murder — Sentence — Deceased a 
quarrelsome person — Quarrel on previous 
day as well as on day of occurrence between 
deceased and accused — Actual origin of 
quarrel at time- of assault not known — Pos- 
: sibility of some amount of provecation from 
deceased not ruled out — Death sentence re- 

` duced to imprisonment for. life. (Para 7) 


Judgment of the court was delivered by 


GOSWAMI, J. :— The appellant, Kesavan 
Velayudha Panicker, (aged .57) was convicted 
under Section 302, L P. C., and the sentence 
of death passed upon him was confirmed by 
the High Court of Kerala. 


2. The appellant and the deceased, 
Krishnan Nadar, were engaged in illicit manu- 
facture of arrack, Prior to tbe 


theft of a washpot used for manufacture .of 
alcohol belonging to the deceased. ^ They 


quarrelled on 19th July, 1972 as well as on > 


the next day in the afternoon at about 7.00 
P. M. The deceased was coming along the 
road from north to south at Kallar and the 
appellant with his son (since acquitted by the 
trial court) were coming. from the opposite 
direction. Tbe appellant was carrying a chop- 
per in his hand (M. O. I). Both the appellant 
and the-deceased were residents by the side. 
of the Kallar market. When they accosted 
each other, the appellant asked the deceased 
whether he would continue to abuse hin) as 
_ before. The appellant then gave'a cut olow 
to the deceased ón the left side of his neck 
and other parts of the head in quick succes- 
sion and the deceased fell down: at the spot. 
‘The appellant after that proceeded towards the 
south along the road but immediately returned 
with the chopper in-his hand and again cut 
the deceased on his legs and thighs five or six 
-times although.at that time the deceased was 
lying on the ground. The deceased- died on 
the spot. The appellant, who was accom- 
` panied by his son, ran away from the spot 
with the blood-stained chopper. Meanwhile 
the wife of the deceased, N. Salomi (P- W. 1), 
was informed by somebody about the occur- 
rence and she came running to.the spot when 
she saw the appellant standing by the side 
of -her -husband holding the blood-stained 
chopper in his hand and then the appellant 


. and his son ran away from the spot, the . 


former carrying; the chopper in his hand. 
P. W. 1 found that her husband had.already 
' died. She remained by the side of the dead 
body throughout the night and next morning 
she informed: -the: police at Vidura Police 
Station: which is 9 kilometers away from the 
place of occurrenée. The Police Inspector 
(P. W. 10) recorded the first information re- 
port at 9.30: A. M. on the following morning 


of the occurrence, and a case was registered 


against the appellant and his son. After in- 
vestigation Loth. the appellant and his son 
- were charge-sheeted and committed for trial 
before the Séssions Judge who acquitted. the 


occurrence . 
there was a quarrel between. them over the. 


caused with: it. 
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son and convicted the appelant as stated 
above.” . Be ead 

3. There are four eye-witnesses to the 
occurrence, namely, R. Rajan (P. W. 2) 
P. Balakrkishna Pillai (P. W. 3), Balkrishnan 
Pillai (P. W. 4) and Velayrdhan Pillai (P. W. 
6) Dr. V. Bhaskaran (P W. 5) held the post- 
mortem: examination on 22nd July, 1972 and 


found 18 incised aptemortem “injuries and an 


abrasion on.the forehead. The 4th injury 
is-an incised transverse gaping wound at the 
upper part cf left side of the neck 9x 3x21 
cm., and'5 cm. below the wound No. 3 which 
is another. gaping wound on the left ear lobe. 
The 6th injury is another incised transverse 


.gaping wound, 11x4x4 cm., on the left side 


of the neck. The 7th injury is also a trans- 
versely gaping. incised wound, 12x4x44 
cm. on the lower part of the neck. The 
other incised wounds are on the different ports 
of the body.. According.to the Doctor, in- 
jury Nos. 4; 6 and 7 are fatal and are suf- 
ficient to cause death ín the ordinary course 
of nature. According to him after sustaining 
the injuries the injured must have died within 
ten or fifteen minutes. 


4. The appellant surrendered at the 
Vidura Police Station on 27th July, 1972 and 
P. W. 10 took him to custody. On question- 
ing him the appellanttold the Circle Inspec- 
tor (P. W. 10) that the chopper and his cloth 
and shirt had been kept by him in the crcvice 
of a marotti tree on the southern side of the 
bridge. The appellant who was taken there 
took out and produced before P. W, JO fhe 
chopper. and his cloth and shirt and a mahzar 
(Ext. P-14) was prepared by tbe officer in 
the presence of witnesses. It is mentioned in 
Ext. P.14 that 


"the chopper is one having an iron hook 
at the end of its handle, having a wooden 
handle, having a length of 37 cm. including 
its handle and having the edge portion of the 
blade, broken. The blade portion has a length 
of 15 cm. and the head portion of the blade 
has a width of 10 cm." 

This has to be particularly noted because 
some point was made by the learned counsel 
for the appellant appearing as amicus curiae 
that since the blade of the chopper was blunt 
these incised wounds could not have been 
t. It is, however, clear that the 
blade might have been in the present state on 
account of its being thrust in the crevice of 
the marotti tree or even otherwise. We are 
not prepared to give too much importance 
to this aspect in this case. 

5. -Coming to the evidence of the eye- 
witnesses, the shops of P. Ws. 2 and 6 are 
on the eastern. side of the road opposite to 
the place of occurrence while the residerce 
of P. W. 3 is on the western side of the road. 
P. W: 4 lived. close-to the shop of P. W. 2:7 
These . witnesses saw the incident from about 
10-30 feet from the place-of occurrence at 
about. 7.00 P. M. When darkness had -not 
set in full The evidence is that there was 
sufficient light in those shops and the resi- 


Q9 ot 
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denses of,. Ite eye-witnesses" to enable them 
to's-e the incident. While P.. Ws., 3 and 4 
saw ih. *nüre assault P. Ws. 2 and 6 saw. 


only: the, subsequent cutting of the deceased, 


by thé-appellant~whcn the latter was lying on 
the ground. These witnesses are neighbouring 
witnesses ‘and would ve the most natural wit- 
“nesses to be. able to depose to the occurrence 
as to what tey had agtually seen’ : They. 
had no animus "against the deceased although 
it is brought out. in the evidence that the 

would pick up quarrels: very easily 
with others and was perhaps a haughty per- 
son. “there is no reason to suppose that they 
would combine to implicate the ‘appellant 
falsely. 
tite evidence and we have no reason whatso- 


ever to differ from ths conclusions. of- the - 
High Court in the matter of appréciation. of 


the saine. 


6. The sinfen of He À appel'ant is a 


clear denial . After having heard the learned 
counsel for the appellant we are unable to 
agree that the conviction of. the appellant 
' under Sectión 302 is not proper: 


We áre now next to consider whe- 


Te: 
ther we ‘should -at. all interfere with the sen-. 


tence of death in this case. The injuries are 
too many and are very cerious and we would 
*have ordinarily been disinclined to interfere 
«wiih the sentence in such a case. We, how- 
lever, find that the deceased was a quarrelsome 
person and there had been a quarrel on the 
I»revious day.of thé occurrence'as wel]! as on 
the day of the occurrence between the deceas- 
‘ed and the appellant. The actual origin of 


the quarrel at the time of the assault is aot - 


known. Some amount of provocation from 
the deceased may not be ruled out completely. 
We are, therefore, inclined to award the lesser 
penalty to the appellant in this case. His 
conviction under Section 302, I. P. C., is main- 
tained and liz is sentenced to imprisonment 
for life: ^ Tbe apveal ‘is disinissed with maji- 
fication ` of the sentence. 

Sentence modified. 


p 
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.- €¥ 61 C 3ec) 
(From Allahabad: AIR 1971 An 134). : 
(FB)) . 
A. N. RAY C. T. . AND S. N. 
EET DWIVEDI, J. ~ 


The Agricultural & Industrial Syn- 
dicate Ltd., Appellent v. Hue of U. P. 
and others, Respondents. 

-  Civü Appeal No. 2043 of 1971, DJ- 
4-5-1973. > : 

.-5 Index Note: — - (A) U. P. Emposi- 
tion of Ceiling on Land Mollings Act (1 
of 1931) — .U. P. Consolidation of Hold- 
ings Act (5 of 1954), S. 5 (2)—Proceed- 


D VENE ADIT AE 


-We have been -taken through the en-. 


-A.L R. 


:ings under Ceiling Act cannot be con- 


tinued during consolidation operations. 

i Brief Note: — (A) Proceedings 
under U. P. Imposition of Ceiling on 
Land -Holdings Act cannot -take place. 


during consolidation gperations under - ; 


U. P. Consolidation of Holdings 
Proceedings under . the ~ Cailin 
abate under S. 5 (2) of the- Consolida- 


Act. . 


.tión Act, on commenc^ment of consolida-. 


tion operations under that Act though. 
they can be resumed after the comple- 


' tion of ‘such - ‘operations. AIR 1971 All 


134, ‘Reversed. (Paras 10, 11, 13) 


Judgment of the Court was deli- 
gered by. 


-DWIVEDI, J.:.— The > arei, 


“the Agricultural & Industrial Syndi-. ^ 


cate Lid. is the tenure-holder of a 


. large area of land in two villages in 


the district of Saharanpur in Uttar Pra- ` 
desh;. Aithal Buzurg and Bukkanpur. 
:Some.of its land have been declared as- 
‘surplus land’ under the U. P. Imposi- 
tion of Ceiling on Land Holdings: Act 
(hereinafter referred to as the Ceiling 
Act) It went in appeal against the’ . 
order declaring surplus land to the Dis- 
trict Judge, but without success. Its 


' writ petition has been .partly allowed : 
and partly dismissed. by the Allahabad. ~ 


High Court. This appeal, by special: 
leave, is directed against .the latter ' 
part of the order of the High Court. 

2. - The scheme of the Ceiling 
Act is to allow a tenure-holder to re- ~“ 
tain such of his plots as are assigned 
to him as his ceiling area, and to ac-. 
quire the remaining. plots as surplus 
land.. The ceiling area and .the surplus 
land are determined by 
bed Authority appointed under the 
Ceiling Act. The Prescribed Authority 
issues a general notice calling upon all 


. the tenure-holders of-a village to file 


a, statement in respect of their hold- 
ings. Under Section 9 a. tenuré-holder 


E files his statement in respect ofall his . 


holdings as well.as indicates the plotor . 
plots which he would like to.rctain as >, 
his ceiling area. Where a tenure-holder ` ~ 


` fails. to file a statement or submits an -- 


incomplete: ‘or ` incórréct . statement 


under S.9,Section 10 enables thé Pres--- ` 


cribed Authority to "prepare as state- 
merrt in regard: to ^ his. holdings and- 


‘serve it on him. As the appellant did... 
not file à statement under S. 9, a staje” - 


ment prepared under S; 10 was served ` 


^on it. An objection- was. filed by it. The 
- objection indicated: the plots which. it 


g Act ` 


the Prescri-- - 


2000 S. C. [Pr. 1] Surendra -Pal v. Saraswati (J. Reddy J.) 


‘a position to dominate his will so as 
to override his own real intentions. 


It is not mere influence, but undue in- 


fluence, which has to be proved by. 


the party which sets up such a case. A. 
plea of undue influence, where set up, 


is a special plea. Section 103 of the 
Evidence Act places the burden of 
substantiating such a plea on the 
party which sets it up. (Para 15) 


(It was held that such presumptior 
could have no relevance to the facts 
of the instant case because the will 
was executed after the marriage. Fur- 
ther the relations between the father 
(the testator) on the one hand and the 
caveators the son and the two daugh- 
_ters on the other were ‘strained and 
bitter. If at all, there was positive 
hostility between them. The son- and 
the daughters never came to see their 
father even when he was dying. At 
the time of the marriage, with a posi- 
tively hostile family such as. he had, 
the thing that would be uppermost'in 
testator's mind was, what would hap- 
pen to his wife if she was left unpró- 
vided for. In such circumstances: it was 
but natural for him to provide for his 
newly wed wife éven without that 
wife asking or importuning her hus- 
band to do so.) (Paras 10, 16) 
Cases Referred: Chronological Paras 


` AIR 1973 SC 947 = (1973).2 SCR 541 
=(1973) 2 SCR 541 = 1973 Cri LJ 
. 370, Jagmohan Singh v. State of 
“U, P. Ao 12 
(1972) Decision of American . Supreme 
Court D/-  29-6-1972, an v. 


State of Georgia 12. 
AIR 1971 All 304, Kamala Kunwar ve 


- Ratan Lal 13 

AIR 1962 SC 567 = (1962) 3 SCR 195, 
Rani Purnima Devi v. Khagendra 
Narayan Deb 

AIR 1959 SC 443 = 1959 Supp ay 
SCR 426, H. Venkatachala Iyengar 
v. B. N. Thimmajamma: 7 

AIR 1924 PC 28 = 22 All LJ 98, Moti- 
bai Hormusjee v. demectice Hor- 
musjee >» ~ 7 


Judgment of the Court was" : deli- 
vered by 


JAGANMOHAN REDDY, J:— This 
appeal is by special leave against the 
grant of a probate of the will of Bhim 
Sain Arora:dated February 8.1961 in 
favour of his wife Saraswati. ‘The de- 
ceased who had” lost his first wife on 


A.L R. 
April 14, 1959 had advertised in Sep- 
tember 1960 for a wife in the matri- 
monial column of Sunday Tribune of 


Ambala. The advertisement is as fol- 
lows: 


"A widower. renowned merchant, 
desires to marry accomplished and 
liberal-minded Punjabi Hindu unmar- 
ried or issueless widow from a respect- 
able family of above 30 years age. 
Write confidentially to Box No. 47170 
C/O Tribune, Ambala." 

The respondent Saraswati, .aged 35 
years, a Doctor by médical profession 
who was also on a look-out for.a hus- 
band replied. on October 4, 1960, not in 
her name but purporting to be in the 
name of Mrs: Puri — hér mother. In. 
this letter a few particulars were call- 
ed for regarding "the gentleman in . 
question e.g. age, location, parentage, 

any issues out of first wife, education - 
etc.". She also asked for clarification: 
of "the exact exipectation by the words 

"liberal-minded". This letter was re- 
plied to by one Amalendu Chaudhuri, 

Personal Assistant to the- deceased 
Bhim Sain on October 11, 1960. This 
letter was answered by Puri on De- 
cember..26, 1960. The correspondence 


. Shows that ‘both of them were looking 


for partners who conformed to similar 


;requirements. We shall deal with the 


purport of the correspondence at the 
appropriate place, but for the present 
it is sufficient to say that as a result 
of this correspondence the respondent 
Saraswati came to Calcutta with her 
mother on January 30, 1961 and stay- 
ed. with her sister and - her husband 
Colonel Harish Chandra  Vijh. After 
perusing the correspondence, Col. Vijh 
rang.up Bhim Sain and. invited him 
to come over to his place. Bhim Sain 
visited Col. Vigh’s place on three suc- 


-cessive. days, namely, 3lst January, Ist 


February and 2nd February, 1961 and 
had talks with Saraswati and her 
family members who were. there, On 
February 2, 1961, Bhim Sain invited 
Saraswati and her people. including 


. Col.. Vigh to have tea at his place on 
February, 3, 1961. At that meeting on 


the tea party on February 3, 1961, 
Bhim Sain and the respondent agreed 
to get.married on -February 7, 1961. 
Notice under the Special Marriages 
Act. was given:to the. "Registrar, but 
since the time--was-not sufficient to 
fulfil the requirements of that Act, 


`% 


lants v. Dr. (Mrs) 


. , other. 


alleges: ündue 
, coercion "the onus is on: ‘him: to prove- 
* the sarie. If the caveator does not dis- 


AIR 1924 P.C. 28, Foll. 
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discovery of mistakes made in tlie ori- 


^^ ginal assessment. With these observa- 


tions and to the limited extent above, 

indicated, we allow the appeals but in 

the circumstances. without costs. i 
Appeals partly allowed. 


Eo 


AIR 1974 SUPREME COURT 1998 
'(V 61 C 376) 


i T arron: Punjab) 
P. JAGANMOHAN . REDDY, M.: E 
BEG AND A. ALAGIRISWAMI, JJ. 


Surendra: Pal and others, Appel- 


and another, Respondents. 


9-8-1974. 
Index Note: — (A) Succession Act 


(1925), Ss. 59, 61 and 63 — Execution . 
- of ..will. — Probate 
- Caxeator. alleging undue influence ..in 


^proceedings. — 


execution of will.— Onus — ze 
tion when can be drawn. ie 


‘Brief Note: ^—(A) The TERE 


has to show that the will” was signed . 


by. the testator,. that he was at the 
relevant ‘time in ^a sound * .disposing 
state of mind, that he tinderstood the 


nature and effect ôf the. dispositions, 


that he put his signature to the testa- 


ment of his own free will and that he: 


has signed it in the presence’ of the 


_two “witnesses - -who attested it in his 
presence and in the presence of each: 
Once these. elements are esta- 
blished, the onus which rests on the: 
propounder is: discharged. But where. 


there are suspicious circumstances the 


onus will be on the propounder, to ex-. 
plain them to the satisfaction of the: 


Court before the will could be accept- 
ed as genuine; and: where the’ caveator 
‘influence, fraud and 


charge the burden which. rests: upon 
him iñ establishing the circumstances 


^. which show that the will had been ob- 
" tained by fraud or undue influence, a 


probate of the will must ` necessarily 


be granted .if it is establishéd. that the. 
testator had: full testamentary 


"capa- 
city and had in fact executed it vali- 
dly with.a free will ‘and mind. AIR 
1959 SC 426; AIR 1962 SC 567 and 
(Para 7) 


“Surendra Pal v: Saraswati `; ON 


Saraswati Arora: 


Civil Appeal No. 1153 of 1971, Dj- 


ees ers 


S, c. 1999 ^ 


: (In the instant ' casé: jit was held 
that the will was genuine. All the for- 


‘malities required were fully satisfied, 
it was executed by the testator in a 


sound disposing mind and it was duly 
attested as required by law..The cavea- 
tor has failed to prove the undue in- 
fluence as alleged by him in execution 
of the will by the testator in favour 
of his newly wed wife.) (Para 20) 


Index Note: — (B) SGecessinti Act: 
(1925), S. 61 — Execution of ‘will — 
"Will executed in favour of newly wed 
wife — Death of testator — Probate 
proceedings’ — Allegations of undue 


'influence—Presumption that a woman 


to.. whom a man is engaged to be mar- 


ried is'in a position to dominate his 
' will—If can be drawn.: 


[ (X-Ref:— Evi- 
dence Aet (1872), Ss. 111, 114 and 103). 


. Brief Note: — (B) Apart . from 
generál considerations emerging from 
the nature of a^ Will and the circum- 
stances which not infrequently sur- 
round:.the execution of.it, -there are 
other matters which are peculiar to 
the times.and the society.and perhaps 
even to the person making 
and his or her family. Inferences atis- 
ing from relationships between a tes- 
tator and a legatee are certainly so de- 
pendent upon the peculiarities of the . 
society or community to which the. 
testator and the legatee belong, their- 
habits and customs, their values, their. 
mores, their ways of thinking and- 
feeling, their susceptibilities to parti- 
cular kinds of pressures, influénces, or 
inducements that it is very difficult to 


'.réduce them to a general rule applica- 
"ble. at all times and every where so 


as to raise a presumption of undue in- ` 
fluence from a particular type of rela- . 
tionship. The only kinds of relation- - 
ship giving rise to such presumptions . 
are those contemplated in S.111 of the 
Evidence Act. Any other presumption 
from a relationship must, to be ac- 
ceptable, be capable of being raised. 


only under S. 114 of the. Evidence “Act. 


Such presumptions -of fact are really 
optional inferences from proof of a 


. frequently recurring-set of facts which 


make a particular inference from such 
facts reasonable and natural. AIR 1971 
All- 304, Rel. on. (Para 14) 


There is no presumption- of law: 
or fact in India that a woman to:whom 
a. man is engaged to be married is in 


the Will ` 


$ 
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suant to retuzi'by the praprietor, pay- 
ments were made and accepted under 
Section 4 (2) (b), the tax must be deem- 
ed to be assessed and. paid- and the 
State cannot thereafter reopen the con- 
cluded assessment ahd seek to levy tax 
or duty which has escaped. We have, 
therefore, to decide whether in this 
case, the assessment has; been made 


and the present demand is to reopen- 


-the assessment already made: 


“7. ^ Counsel for the State -con- 
tends that the. provision applicable .to 
the present case is Section 4 (1) and 
not Section 4 (2) (b).as fell for deci- 
sion in Liberty Talkies (1971) 3 SCR 
398. May be technically, the provisions 
are perhaps different. Even so, it is 
indisputable that there is no provision 


in the Act for reopening closed assess- . 


ments and our enquiry mustbe focus- 
sed on the fact of assessment being con- 


rial for this purpose. 


Returns have to be made periodically 
. which will indicate to the authority 
concerned the total number of persons 
admitted to the entertainment,. the 
value of stamp used etc. on the basis 
of this return and on such enquiry. the 
authorities deem fit to make, by way of 


inspection at the time of the show - or 


otherwise, they either accept the pay- 
ment already made by way of use of 
stamps or they make fresh demands. In 
the present case it has been pointed 
out already by us that officers concern- 
ed had the returns before them of the 
tax collections and of the persons who 
had been admitted to the shows but on 


account of a wrong : impression about - 


the. meaning of the statute the respon- 
dénts kept quiet. Long later; demands 
were made when they awakened to the 
new interpretation which happens to be 
the -correct interpretation. 


from April 1957 to April 1962, after 
the returns were sent. to the relevant 


authorities, is in-our. view sufficient to 


imply assessment and payment. 


|8. The procedure for: chasing 
on. the correctness of the returns sub- 
mitted by the cinema proprietors is in- 
dicated. indirectly in the writ petition 
filed before the. High Court. There is a 
special cell for inspéction and verifica- 
tion. The cinema owners are required. 
to send returns of 


the 


To accept: 
the payments made by use of stamps 


É haps obsolescent. 


collectións -daily 


A. I. H. 


weekly, monthly, tri-monthly, half- 
yearly’ and yearly. These returns are 
obviously intended to post the officers 
of the government with the relevant 
facts including duty.paid and duty due. 
In this light it is reasonable to hold that 
before we can deem a return-cum-pay- 
ment to amount to an assessment, a 
reasonable time should have elapsed 
after the authorities concérned have 
the facts before them. In the circums- . 
tances, set out in. para 4 of the writ . 
petition itself, it is reasonable to hold 
that one year from the date of the show 
will be reasonable time for inferring 
that the State Government has accept- 
ed the assessment. after the return and 


n have been made; 


-Viewed in this light, i it fol- 


nee ‘that in the demand made in civil 


appeal 1779 of 1969, there has been a 
long delay. The notice by the Mamlat- , 


dar is of 1969, while the payments had 
- eluded or not. Whether it comes under: * ues ler 


‘Section 4 (1) or Section 4 (2) is immate- : 
Under S. 4 (1), 
stamps have to be affixed to the tickets. 


all.been made as-early as 1962. There- 


"fore, an assessment must be deemed to 


have: beén made ànd'payment accepted, 
present notice .of .1969 being 
only an. attempt to reapen the assess- 
ment. This cannot be allowed and so 
civil appeal 1779 of 1969 has to be al- 
lowed to* the limited extent that the 
demand: for “Rs. -10,140/- isnot . va d 
and cannot be allowed. If the amount 


'has^aleady been recovered, it has to »e 


refunded. In regard to civil appeal 1720 
of-1969 the earliest notice. demandi:g 


' payment. of Rs. 35,679-58 was :made ^n 


16-5-1962. We are inclined to the view 
that from 1-4-61 to 30-4-62 must in any 
case be treated as pending assessment. 
The notice making demand for pay- 
ment would, therefore, be valid to the 
extent it relates to the one year period 
we have indicated. So far as prior 
periods before 1-4-61 are -concerned, 
the demand amounts to a reopening of 
assessment already made and cannot be 
allowed. To this limited extent, there- ` 
fore, the demand made’ by the State 
is. permitted, but if any sum has been _ 
recovered relating to the period prior 


. to.1- 4- 61, it should be refunded. 


10. The Act i is.an old one, per- 
` Clearer provisions 
have to be made tó make it viable if 
the tax due to the State is not.to be 
lost. It. is only. proper that a legislative 
renovation process is ' undertaken by 
the State to make the ‘statute knave 
proof and fool proofand to ensure that 
the State is enabled to recover what is 
due to it, even if it be on aceount of 
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duty due. This difference arises on 
account of the interpretation: ptit by 
the State, now upheld by this Court in 
the Liberty Talkies case, (1971) 3 SCR 
398 that the duty is payable on the 


. gross collection, that is; the price of thr 
ticket plus the tax and not on- the net . 


collection, that is, the price of the 
ticket simpliciter. It cannot be dispu- 
ted that the State's construction of the 
statutory liability under S.. 3, is sound 


. since the Liberty Talkies has declared 


the law in the same strain. The narrow 





question that falls for decision now. is 
as to whether it is open to the State to 
demand by notice in 1969 the dif- 
ference in duty payable for the period 
ending 19-9-62. This is possible only if 
there is a power of re-assessment or 
reopening of assessment vested by the 
Statute in the State. 


3. To Civil appeal: No. 1780 of 


1969, the problem is similar. There, the . 
running the Chitra~ 
cinema -and were paying entertainment. 


appellants were 


tax between 1-4-1957 and 30-4-1962. 
Returns were made in due course, but 
by letter dated 16-5-1962, the appel- 
lants were told that the entertainment 
tax paid by them for the period refer- 
red to was short by Rs. 35,679/58, this 
difference having arisen on account of 


the alternative interpretation put by. 
the State. The liability to pay is based: 


on the new demand which is sought to 
be sustained by the State on the score 


that a power to revise, reopen or re . 


assess is available to.it under the Act. 
4. The contention of is. State 


‘has been: stated thus: 


“The State Government is empower- 
ed to review the assessment made- ear- 
lier by: the authorities and raise a dé- 


‘mand for the correct amount towards 


entertainment tax." 
The facts, as such, are sotvery ae in 


i controversy. "The appellants stated’ in 


one of the writ petitions thus: 
“The Bombay Entertainment Duty 


- ‘Act, 1923 (Act 1 of 1923) hereinafter. 


referred to as the Act, was applied tò 
Godhra and the entertainment ‘duty oh 


_admission to the cinema was leviable 
“under the Act from 1st April 1957. The 


Mamlatdar of Godhra Taluka was the 
authority -concerned for the collection 
of the ‘said duty. The rate which ‘was 
imposed so far as the town of Godhra 
was concerned was 20 per cent on ad- 


- mission to entertainment. These duties 


were to be paid in any of the methods 
prescribed under Section 4 of the Act. 


J. K. Kapur v. State of Gujarat (Iyer: J.) 


‘light on: the assessment process 


[Prs. 2-6) S. C. 1997 


For the purpose of checking the en- 
forcement of the tax of every show 
special elerk was appointed in the col- 
lector Office and one- Inspector was 
also appointed for the said purpose. 
Over and above, the petitioners were 
required to send reports of the collec- 
tions every day in which the tax collec- 
tion was required to be shown and 
thereafter a weekly report mentioning 
the collections and the entertainment 
duty was sent. It was also incumbent 
upon the petitioners to send monthly 
reports, three-monthly reports, ‘six- 
monthly reports and yearly reports of 
the total collections and entertainment - 
tax collections to the authorities. The 
said reports contained the rates of the 
tickets in various classes and the enter- 
tainment duties collected and paid to 
the Government. 


; Both, the petitioners and the au- 
thorities of the respondents, interpre- 
ted the Act to the effect that the taxes 
were payable on the rate of admission 
excluding the tax and not on the gross 
amount of admission and as a matter 
of fact; the tax has ibeen collected from 
1st April, 1957 to 30th April, 1962 ac- ' 
cordingly, and the respondents, having 
checked the reports have accepted the 
said tax as legally payable.” 


A similar averment has been made in 


` the other writ petition also. 


: :5. ^. The scheme of the Act ap- 
‘pears tobe that every proprietor who 
admits to .entertainment persons on 
payment for admission is liable under 
Section 3 to pay entertainment duty 
in. the manner set :out therein. The 
method of levy is enacted in Section 4. 
Although Section 4B brought in by way 
of amendment in 1967, mrovides for the 
manner of assessment, there was no for- 
mal procedure, for sucH assessment du- 
ring the period with which we are con- 
cerned. Rule 11 (4) and Rule 13 throw 
as it 
were. Being a pre-Constitution statute, 
the Act itself does not elaborately arti- 
culate the stages ofcreation of liabili- 
ty, thé procedure for quantification aud 
the: method of collection, although 
there is sufficient. provision to compiy 
with Article 265 of the Constitution. 
6. This Court held in the Liber- 
ty Talkies.case, (1971) 3 SCH. 398 con- 
struing the provisions of the same Act. 
that the Act contains no provisions for 
reopening assessménts already ‘made. 


' The Court further held that when pur- 
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talisation of the amounts which -he 
would be sending to his parents. While 
the Tribunal thovght. thougb the evi- 
dence showed that the deceased was 
sending Rs. 800/- per ` month, the 
amount that he-would have sent to his 
parents, having regard to the fact that 
he would have been married and would 
have a family could reasonably be esti- 
mated as Rupees 400/- mper month. 
The High Court calculated the 
compensation that one-third of his 
earnings per month, which was 
Rs. 1000/-, would he sent. This it fixed 
at Rs. 300/- per month. On the basis of 
Rs. 400/- per month, it is not denied 
that 20 years’ capitalisation would be 
Rs. 96,000/- which was the amount 
awarded by the Tribunal; on the basis 
that Rs. 300/- would tbe sent the com- 
pensation would be Rs. 72,000/-. - 


a $e In our view; the High Court 
has eoinroitted a factual error in assum- 
ing that the earnings of Gurdeep Singh 
were Rs. 1,000/- per month while in 
fact it has accepted the Triburial’s find- 
ing that he was earning -£18-13-8 per 
week which would come to Rs. 1,500/- 
per month. If this fact was taken into 
consideration and the High Court had 
not committed the error of taking .the 
earnings ofthe. deceased at Rs. 1000/- 
per month, it would have certainly con- 
firmed the compensation awarded by 
the Tribunal. 
4. In this view, this appeal must 
be allowed. We accordingly set aside 
the judgment of the High Court and 
confirra the compensation of Rs: 96,000/ 
awarded by the Tribunal The appel- 
lants will have their costs in this Court 
as well as in the High Court. ^n 
Appeal allowed. 


AIR 1974 SUPREME COURT 1996 
(V 61 C. 375) i 
(From: Gujarat) 
V. R. KRISENA IYER AND R. S.. 
SARKARIA, .JJ. 
Appellants v. 
Respon- 


J. K. Kapur, ete., 
State of Gujarat and others, 
dents. 

Civil Appeals Nos. 1779 and, 1780 
of 1269, D/- 24-1-1974. 

Index Note: — (A) Bombay “pater: 
tainments Duty Act (1 of 1923) (as ap- 
plied to Gujarat), S. 3 — Statutory lia- 
bility under S. 3 — Daty is payable on 
the gross collection, that is, tbe price 
of the ticket plus the tax anà not on 


HR/HR/A791/74/VBB 


: Foll. 2 


` carrying on the business of 


'duty was paid and 


fall in the duty paid as 


ALR. 


the net collection, hat is, the price of: 
the ticket simpliciter: 1971 (3) SCR 398, 
` (Para 2) 

Index Note: — (B) Bombay Enter- 
tainments Duty Act (1 of 1923) (as ap- 
plied to Gujarat), S. 4 (1) — No power 
to re-assess escaped duty — Return- 
cum-paymert, when amounts to an as- 
sesszmént and payment. 

Brief Note: — (B) There is no pro- 
vision in the Act for reopening closed 
assessments: (1971) (3) SCR- 398, Foll. 

(Para 7) 

To accept the aydienis made. by 
use of stamps for certain period, after 
the returns were sent to-the relevant 
authorities, ‘is sufficient .to imply 
assessment and payment. (Para 7) 

But before a return-cum-payment 
can tbe deemed to amount to an assess- 
ment, a reasonable time should have 
elapsed after the authorities concerned 
have the relevant facts before them. 

(Para 8) 

In the instant case, it was held that 
one year from the date of the show 
-vould be reasonable time for inferring 
that the State Government had accept- 
ed the assessment after the return and 
payment had been made. Judgment of 
Gujarat High Court modified. 

(Paras 8, 9) 

Cases Referred: ` -Chronological Paras 
(1971).3 SCR 398: = (1971) 2 SCWR 
388, Tuberty Talkies v. State of Guja- ' 
rat - 1,2, 6, 7 

: Judgment of. the Court was deli- 
vered. by 

IYER, J.:— These two civil appeals 
may be disposed of together. Both the 
appellants whe were -running cinema. 
theatres in the State. of Gujarat, have 
hitçhed tneir litigation wagon to the 
Liberty Talkies star; In Liberty Talkies 
v. The State of Gujarat; (1971) 3 SCR 
398 this Court laid down certain prin- 
ciples-which according to the appellants 
govern their cases, elthough the State 
pag refuted this contention. 

2... Very briefly the appellant 
in Civil Appeal No. 1779 of 1969 was 
showing 
cinemas in the name and: style of 
Sadhana Talkies. He: maid entertain- 
ment tax as required under the Bom- 
‘bay. Entertainments Duty Act, 1923 (for 
short, the Act). From 1959 to 1962 such 
requisite returns 
made, but by notice dated 24-1-1969, 
,the officers of the State demanded pay- 
‘ment of Rs .10,140/- as being the short- 
against the 
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‘that tenm ped have come to an end 


. even- in 1972. 


"lk > n add not, therefore, ibe. 
possible to give ‘effect - to the consent 
decree passed by the Trial Court in res- 
pect ofthe mines. Nor is it possible, : as 
contended on behalf of the appellant to 
pass a final decree in respect of bakhast 


and zirat lands in: favour of the plain- : 


tiff and then leave the preliminary 
decree in respect of the mines untouch- 
‘ed leaving the plaintiff to put in a fresh 


: application. for final decree in respect 


of. tke mines. The subject is too com- 


. plicated to be dealt with in -the. final 
' decree proceedings in the: 


suit. The 
plaintiff would have to make proper al- 


--legations as to.which among his co- 
“sharers were operating the mines in 


1952. If they have been operating any 
mines it may be that the. appellant 
would be entitled to à share. Butif the 
term of the mining lease has come-to 


_an end:it would be a.matter of accouni- 


ing between.the co-sharers . who had 
actually worked ihe mines and the ap- 
pellant. The first respondent has. dis- 


‘claimed all interest in the mines. If all 


mines are being worked by. lessees 


' no questioh of.the appellant being en- 


‘titled: to any rights would arise at all. 
If there. had “been a renewal of the 


*'mining"leases a- further question whe- 


ther the plaintiff would be entitled to a 


: share in them would arise. LOG. 


42. ' The best thing that ioia þe 


done in the circumstances is, therefore, 
-te uphold the judgment. and ‘decree of. . 
in respect of the mines ` 


‘the High Court 
‘leaving it to the plaintiff to file a suit, 
‘if he is so advised for such relief as he 
‘may consider available to him.: The 


. liudgment-óf the High Court would be. 






{Though we have held that the High 
|Court was in error jn holding that the 


“pect of the mines by a separate suit: In 
.fhe circumstances the ‘parties would 
. bear their own costs. i 


Appeal allowed partly. 


m 


~Hardeep Kaur v. State of. Punjab (J. Reddy J) 
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AIR 1974 SUPREME COURT 1295 
. (V 61 C 374) ! 
: (From: Punjab) - 
P. JAGANMOHAN REDDY AND ` 

; S. N. DWIVEDI, JJ. 

Smt. Hardeep Kaur, and another, 
Petitioners v. Stəte of Puniab and 
another, Respondents, 

Civil Appeal No: 1126 of 1970, D/- 
21-3-1974. 

Index Note: — (A) Constitution of 
India, Art. 136 — Appeal against award 


of Claims Tribunal — High Court re- 


ducing amount by committing factual 

error. — Judgment of High Court set 

aside and Tribunal's award confirmed. 

e Ref:— Motor Vehicles Act (1959) 
. 110-D). 

' Briéf Note: — (A) In this case the 
High Court while accepting the Tribu- 
nal’s finding that the deceased was 
earning £18-13-8 per week which comes 
to Rs. 1500/- per month had committed 


-a factual error in assuming the month- 


ly. earning as Rs. 1000 and there- 
by reduced the amount of award which 
otherwise it would not have done. 


Judgment of Punjab High ud Re- 


versed. (Paras 3, 4) 
AE udgment ot the ‘Court was deli- 
vered by . 


JAGANMOBAN “REDDY, - 


"This is an appeal ‘by special” leeve 


against the judgment of the Punjab and 
Haryana High Court which interfered 
and reduced the. compensation awarded 
by the Motor Accidents Claims Tribu- 
nal; Punjab by Rs. 24,000/- ` 

2.., ‘The appellants are the pa- 
rents of one Gurdeep , Singh who, while 
he and his.fiancee were going on a 
scooter was knocked down by a P.W.D. 
Lorry belonging to the Government of 
Punjab and was killed. It is not denied 
that Gurdeep Singh was working in En- 
gland and was earning  £18-13-8 per 
week. He came. home. to get married 
and, as stated above, died in the acci- 
dent. The parents of.. Gurdeep Singh 
filed a Claim Petition. His fiancee aiso 
filed a-claim petition but did not pur- 


‘sue it. Both thé Tribunal as well as the 


High Court found that. the driver of 
the.P:W.D truck was negligent, that 
Qurdeep Singh was earning £18-13-8- 
per week, that he was 25- years of age 
and that the span of.life of his parents 
would ibe 60 to 65 years and that com- 
mensation: to be zwarded should be cal- 
culated on the basis of. 20 years capi- 
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rer is entitled to his share even though 
‘the might be only in constructive pos-. 
session, there is no reason why the- 
same principle should not apply to 


authority. The definition of the. ex- 
pression 'khas. possession’ in the Bihar : 
Land Reforms Act, if 


the person who-is actually cultivating 
the lands than that of a person who is 
working directly (the mines) under. 
Section-9. of -the Act. .Therefore, the 
appellant would be 
Share in mines which had been work- . 
ed directly - by any. co-sharer. ES 


8. . Though ‘the view of the 
Patna High Court on this point is 
wrong, there are a number . of other 





difficulties which the. plaintiff .has -to - 


face. Under Section 9 of. the Bihar 
Land Reforms Act. though all” mines, 
which were in operation at-the 
mencement of:the Act and were, being - 
worked directly. by the intermediary 
. shall be deemed to- have been leased. 
by the State Government to the.in- 
termediary and: he shall be. entitled to: 
retain possession of those mines as a 
. lessée thereof, ` ‘there ~ are.&,numiber of. 
conditions which are to be satisfied, 
Under sub-section (2) of that. section 


the terms and conditions of:’the said 
lease by the State Governmént shall - 


be such as may be agreed upon bée- 
tween the State Government ‘and Hec 
intermediary or in "ihe .absence “ of 
agreement, as may: be ‘settled by. à 


Mines ` Tribunal ‘appointed. under Secs". 


l .tion 12. Furthermore, all. such. terris. 
"and conditions shall. be in. accordanée- 


with the provisions of any Central Act . 


for the time being in force regulating 
the grant of new mining leases. Under . 
Section 12 (2) in settling the terms and 


conditions of a lease by the State Gov-- 


ernment umder ‘Section §, the ^ Mines 


Tribunal shall "have. power to deter- . 
mine the extent of the property: deem- . 
by the State 


ed to have been leased 
and: in’ so doing: shall have regard - to 
‘the reasonable requirements: for ' the 
future development of lessee’s mining | 
concern. In this:case^ there is no’ aver- 
ment in the plaint- or: anywhere on 
record as to what mines were in opera-, 


tion on the date of vesting of the 'es- 


tate in the State. Quite obviously, if - 
.any of the intermediaries had begun 
operating a mine after that date they . 
would not be entitled to any rights dn- 


mines also either on principle or.on. 


anything, is 


stronger from the point of view of 


entitled - to: his“ ` 


.com- ` 


A.L R. 


those - mines, Even though - thé mines 
shall be deemed. to- have been leased 
by -the State Government to the-inter- 
mediary and he shall be. entitled to 
.take possession of those. mines .as a 
lessee, it could be only-in accordance 
with the terms and conditions of lease 
by the: State Government and those 
terms and conditions should be agreed 
-upon between the State: Government 
and the intermediary or. be. settled by 
the Minés Tribunal The: appellant 
-would be: entitled to 8 share only in 
such mines.. We have no means of 
vowing what those mines are. ^ 


i79. "There is again the. question 
of the area ofthe mine. For instance, 
in an area of 100: sq. miles a mine 
might have been opened by the inter- 
mediary in one. corner and might be 
working on the date of the vesting; but 
it does not mean that he would be en- 
^titled;to à mining lease in respect of 
all. the 100- sq.. miles.: The area to be 
«covered by the lease should be deci- - 
-déd under: Sectión 12.: ;The words in: 
" the . section: regarding " "mines being in 
operation should be interpreted ‘in the 
‘light of the ‘provisions of Mines and 
Minerals (Regulation ; & Development) _ 
. Act, 1957. The mining . lease will have 
to- conform. to the provisions of S. 6 of 
-the Mines. and Minerals (Regulation & 
. Development) Act regarding the maxi- . 
mum area-for which the mining lease 
will have effect. Furthermore, under 
Section 10 of the. Bihar Land Reforms 
‘Act, where: immediately. before the 


date of: vesting of the estáte or tenure _ 


there isa. subsisting: leàse óf:minés or 
minerals comprised in thé estate or te* 
nure or any part thereof, the whole or 
that part, of.the estate or tenure com- 
- prised in “such lease shall, with effect 
from the date of vesting, ‘be‘deemed to 
have béen leased iby the State Govern- 
ment to the holder of the said subsist- 
ing lease for the remainder of the term 
of that lease, ‘and such holder shall be 
entitled toz.ietain ‘possession of. the 
. lease-hold property; "The appellant will 
have. ;no right in: ab mines. : 


10. “There ` ds mo allegation and : 
"mo. videi in.the plaint or anywhere 
else on record: as to who among tbe co- 
shàrers:of the: plaintiff were working. 
.the mines, and. if so to what extent on 
the date of the. vesting in the State. ` 
Even if.they. had béen so working the 
“normal. em of a tease is 20 years and . 
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State, thereby: extinguishing the old 
title, and the intermediary, who had 
been working the mines directly at the 
time of vesting was entitled to retain 
possession of. those mines as lessee 
under the State, and-the benefit of 
Section 9 of the Bihar Land Reforms 
Act was -not available to all persons 
jointly interested therein before ‘the 


date of vesting end it was restricted- 


to the person, ie. the intermediary 
directly working the mines. The conse- 
quence of. that provision. was held. to 
be that the’ 
who were. not concerned in the opera- 
tion. of the mines will have no interest 
therein. . k 


4. TBa this Court only the 
first respondent and the State of Bihar 


` .have appeared. In view of a later deci- 


sion by a Full Bench.of the Patna 


. High Court in Ramrudhar Singh v. 
` Dileshwar Singh (AIR 


1965 Bat 117 
(FB)) and of this.Court'in Bhubanesh- 


war v. Sidheshwar, (1971 3 SCR 639) 
the Ist réspon-. 


= (AIR 1971 SC 2251 


dent and the’ State’ of ihar have right- 


ly conceded that the plaintiff would be | 
entitled to his share in the bakhast and - 
zinat lands. On behalf of the State*of 
- Bihar the learned Solicitor : General 


has, however,” „urged that this is with- 
out prejudice to the provisions of any 


law regarding céilings on, land "which: 


might have been enacted in Bihar. This 
submission is undoubtedly ` well-foun- 
ded. Any decree which the - plaintiff 


might.get inz?respect of bakhast and. 


zirat lands in this suit will not enable 
him to avoid the provisions of àny law 
regarding: ceiling on land imr force: ;in 
the State of, Bihar.: = 


EN As Oe ‘the mines, E 
ever, there are. certain difficulties. The 
Patna High Court was in error in hold- 
ing that the benefit of .S..9 of the 
Bihar Land Reforms Act is “not avail- 
able to all persons jointly: interested 
therein before the date of ‘vesting’ and 
that it is restricted to the. intermediary 
directly working the. minés. In Sukh- 
dec Das .v. Kashi Prasad, (ILR 37 Pat 
018) — (AIR 1958 Pat '630) (FB) the 


Full Bench. of ‘the Patna High Court 
“held that.the provisions of the Bihar 
Land Reforms Act. have to .be .con- 
Strued in the light of the existing law 
'and.in the light of the history behind 


the legislation, and therefore, a tenure- 


holder as defined int: Section’ 2, (r) does 


co-sharer intermediaries ` 


-that the plaintiff had not 
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not mean a person who is actually in 
possession of the tenure and conse- 
quently: the expression "has posses- 
sion of an intermediary” on the date 
of such vesting in Section 6 of the Act 
. . does not mean the possession of the 
intermediary who was ‘actually in pos- 
session on the date of the vesting to 
the exclusion of the co-intermediaries. 
possession of the intermediary 
means the possession of the interme- 
diary: who was cultivating land either 
for his own benefit or in trust for 
‘others. If this be the position of an 
intermediary under the Act, then ob- 
viously the words -“khas possession” 
occurring in Section 6 of the Act do 
not exclude constructive possession.” 


6. Another Full Bench of the 
Patna High Court in (AIR 1965 Pat 
117 (FB)) took the view that the deci- 
sion under appeal in the present case 
that when the' estate vested’ in the 
State of Bihar, a co-sharer, who was 
not in’ possession of lands .used for 
agricultural or horticultural. punposes 
was not entitled to any interest in it, 
was wrong and must be overruled. 

“Ts The, matter has been final- 
ly settled by. a decision of this Court in 
(1971-3 SCR 639) = (AIR 1971'SC 
2251) in a case that had arisen under 


'the.Bihar Land Reforms Act itself. In 


that case it was observed “even if the 
appellants were in actual khas posses- 
sion within the meariing.of S. 2 (k) of 
the: Act, it must.be held that the plain- 
tiff respondent, ‘who was a co-sharer, 
was in constructive, possession through 
the appellants, as, under the law, pos- 


- session of one co-sharer is possession, 


of all co-sharers. .'.'Tlhe deeming pro- 


‘vision of S. 6 must, therefore, 'enure 


for’ the benefit of all, who in the eye 
of law would. be regarded as in actual 
possession.” It was, therefore, heid 
lost his 
share in the bakhast lands and had a 
right to them though not as a tenure- 
holder or proprietor but certainly asa 
raiyat under the provisions of the Act. 
This Court also abserved that there 
was no reason to hold that the obser- 
vations of this Court that in law POS- 
session of one ` co-sharer is possession 
of all the co-sharers, as was held in 
P. L? Reddy v. ÉL. L. Reddy (1957 SCR 
195,,202) = (AIR “1957 ‘SC 314) were 
not applicable to^ the case before this 
Court. ‘Jf ‘that is, So ‘with ` regard’ to, 
bakhast” and zirat lands and a oo-shà-| 
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peals against the preliminary decree 
‘were dismissed in 1943 and in 1945 the 
present appellant (he is now dead and 
‘his heir has been added as party) pur- 
chased Banerjee's share and he was 
added as a co-plaintiff in 1947. In 1950 
the Bihar Land Reforms Act came into 


force and all these villages vested 
in the State of Bihar on 8-9-1952 in, 
pursuance of a- notification issued 


under that Act. In consequence ihe 
State of Bihar was ‘added as a party 
some time in 1952. A commissioner was 


appointed to effect a division of pro- . 


perties and he submitted his report in 
March 1952. In May 1952 a compro- 
mise was entered into among the vari- 
ous parties in the suit. To this consent 
order the State of Bihar, in whom the 
properties had vested,-was not a party. 
A final decree was, however, 
in terms of the consent between the 


parties. There was in thèse proceed- : 


ings an application for appointment of 
. receiver. The order  appointing a re- 
ceiver led to an appeal being filed be- 
fore the Patna High Court 


tiffs suit for partition must-- be held 
infructuous as he had no right in law 
'now to the properties, including the 
mines, which were the subject matter 
of the partition suit, which have all 
vested in the State". The present ap- 
peal is, however, against the judgment 
of the High Court of Patna in the ap- 
peals filed by the various defendants 
against the final 
suit. * 5 


212, Along with the appeal, ap-" 
orders in certain ' 


peals against the 
other petitions wére also disposed of 
by the High Court. It is-only necessary 
to refer to Civil Revision Petition No. 


891 of 1958 which the plaintiff filed: 


against the order of the Subordinate 
Judge rejecting his prayer for amend- 
ment of the plaint. In that petition for 
amendment he had prayed: ` 
(a) That a separate takhta to the 
extent of the plaintiff's share be pre- 
‘pared with respect tc. the lands 'and 


minerals in possession of the parties to, 
the suit as had been shown in Sche- 
dules A, B, C and D of the amendment: 
petition and also the tenancy rights in. 


jirat, bakhast and horticultural. lands 
which had remained in. possession of 


* the outgoing proprietors after the vest-~ 


ing of the estate as had been mention- 
ed in Schedule E. e a. eR 


passed. 


wherein - 
that Court observed that "the © plam- ` 


decrees passed in the 


(b) That a decree for mesne pro 
fits from the date of the suit till the 
date of realisation with interest might 
be allowed; and. ` 


(c) That any other relief to which 
the plaintiff was entitled might also 
be granted. 2 m 
In Schedule A the plaintiff gave a 
description of all the’ mines which 
according to him, had been opened 
and worked, by..him. up to- the 
date of the report’: of the .Com- 
missioner, Sri Kalia, ie; the 6th 
March, 1952. Schedule -B contained a : 


_list- of the mines which according io 


the plaintiff had been worked by nim 
after the date of the ^Commissioner's 


. report. and:before the -date of vesting 


of the estate under the Land Reforms 
-Act, ie. between March and Octooer. 
1952. In Schedule C the plaintiff men- . 


. tioned.a list of the mines which were 
‘in possession of the proprietors of one 


anna. share of the Gaddi Masnodih and 
‘who had not compromised with the 
plaintiff. In Schedule D he mentioned - 
the mines in possession of the other 
Go-sharérs. In Schedule E he referred 
to all zirat, bakhas and horticultural 
‘and’ homestead lands situated in some : 
villages in touzi No. 32 which accord-. 
ing to him, had not vested in the State 


.of Bihar and in which new rights .. 
under the. Land Reforms Act had been ` 


created in favour of ‘the -ex-proprie- 
tors. The learned’ Subordinate Judge 
after hearing the parties disallowed 


. the amendment. The High Court 
rejected that Civil Revision petition 
against that order. . — i 


Be In the- ‘main appeal :. the 
Court held that the‘ firal decree passed 
by the Court below. could not he main- 
tained and must be set aside. Thè main 
reason was, that the plaintiff's suit for 
partition had become infructuous, that 
“he had no right in law now to the pro- .. 
perties; including thé mines, © which . 


. were the subject-matter of the ‘parti- 
- tien. suit; as they Have all vested in the 


State, that from the date `of vesting 
the . original title of the proprietor 


„completely vanished and new title had 


come into existence. The contention of 
the plaintiff that the working mines 
and the bakhast and zirat- lands were 
not taken over by the State and the 
suit at least with respect to such pro- 
perties must succeed. was also rejected 
by the Cóurt..As to working mines, it 


Was held that they also vested in the 


'*& dn Taron of the 
É - Purneshwari Rice Mill: Purneshwari Rice 


. Januar 
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between. various milling agents and -the 
State showing the various charges of the 
milling agents to which they were entitl- 
ed to. The trial Court gave the -defen- 
dants these . charges. The High -Conrt 
was wrong is disallowing. the claims on ac- 


-'count of cartage, shrinkage, difference in 
milling charges, . 
mission charges, ferry charges. Whatever 
charges were payable to, the: defendants in : 


stacking charges, com- 


January.: 1948 and 
eriod the plain- 
should go to the 


that respéct between 
1949 to- which * 


tiffs claim. is limited - 


a. credit of the defendants 
The decise of the High C Court - 


17. 


is set aside. - The matter is remanded. to 


' the High Court to be dealt.with in the 


li t of the observations indicated" hére- ` 
inbefore. The High Court will determine . 


the amounts payable by the plaintiff State . 


to the: appellant and also by the appel. 


^ lant and defendant No. 8 to. the State. . 


18. - Thé Hi 1. Court sive a “decree 


tate and also against 


-~ Mill. is the, fee of the rice mill.”. The ` 


e. party to the “agreement | 
z-[upon. -which the State filed ;the suit." The 


- |lessees and’ 
"that. business. . 
lagainst. Purneshiwari Rice Mill ‘is px 
X o nod-and dx ut daide, 


$ ment of the High Court is set aside: 


defendants, viz, the:appellant. and :res- 


= pondent No. 8 were lessees from Purniesh-. 
.|wari Rice Mill. 


The ;lessors ‘were’ wot & 
-with -the "State. . 


sors- were: not the engl pe and mill- 
ing agents. There is no plead ing making 
Purneshwari . Rice Mill... Hable in: respect 
of supply of rice. “It. Would be ‘strange 
to hold that the lessors were Maple for 
the business of the lessees. The lease. be-. 
tween the Purneshwari. Rice Mill and the 
defendants.shows that the business to bes, 
carried .on-by the lessees is that of the: 
e.lessor is not engaged iñ 

"Therefore, ^ the. decree 


4 


19.- For "these reasons the judg- 
The: 
appeal is remanded to the High Court . 
for decision, as. indicatéd above.^ The: ap-* 


pellant will: .be entitled to costs in: oe 


5d pppeal: 


Nos we 
M i 
iN 


l T “Appeal allowed: 
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" (V 61 C 373) 
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P. JAGANMOHAN REDDY, M. H. 
. BEG AND A. ALAGIRISWAMI, JJ. 


Kaviraj Basudevanand, Appellant 
v. Harihar Gir (dead) and others, Res- 
.pondents. 


-Civil Appeal No. 1709 of 
D/- 1-8-1974. 
| - Index Note: — (A).Bihar Land Re- 
forms Act (30 of 1950). Ss. 6; 2 (r) — 
"Benefit of section — Is available to 
persons not in actual possession. 


Brief Note: — (A) The definition 
of tenure-holder in S. 2.(r) is not rest- 
ricted to. persons: ‘actually in posses- 
sion of the tenure. Consequently, ex- 
.pression ‘Khas possession of an inter- 
mediary on the date of vesting, in 
: S. 6 takes - in constructive possession as 
well The deeming -provision of S. 6 
‘thus enures for the benefit of all who 
in the-eye of law, could be regarded 
-as in actual possession as possession of 
one'co-sharer is possession. of all the 
co-sharers. Decision of Patna High 
Court modified. AIR 1958 Pat 630 (FB), 
AIR 1965 Pat 117 (FB). Approved; AIR 
1971 SC 2251 and AIR 1957 SC 314 
Rel. on: (Paras 7, 12). 
Cases. Referred: Chronological Paras 


AIR 1971 SC 2251 = (1971) 3 SCR 
- Bhubaneshwar v. Sidheshwar 
4,7 

ATR 1965 Pat 117:—.1964 BLJR 823 
2 (FB), Ramrudhar. Singh vi _Dilesh- 
- war. Si ingh pr 4; 8. 
AIR 1958 4 Pat 630 = ILR 37 Pat 918- 
ee) ‘Sukhdeo Das v. Kashi Pra: 


AIR 1957 SC 314 — 1957 SCR “195, 
Be L, Reddy v. L. L. Reddy - 7 


Judgment of the Court was deli- 
vered, by. SPERA 


i ALAGIRISWAMI, Ji "This liti- 
gation which began in the year 1937 
has come up for consideration before 
us in ‘this. .appeal and we are not sure 
` that this is’ the end. In that year one: 

. -Dhirendra Nath Banerjee filed a suit 
z for partition: and allotment of his 3. 
annas 3 pies-share out of 16 annas in 
32 villages and a 4-ahnas share in 
another village in the Hazaribagh dis- 
.trict, of Bihar. :A preliminary decree 
for "partition was was passed in 1939. Ap- 


my 


: 1967. 


P 
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written statement showing the gunny bags 
account it must be -held that the quantity 
of paddy supplied to the defendants was 
as stated in the plaint and on the basis 
of the current rate of extraction alleged 
in the plaint the defendants retained 
5309 maunds.and 27 seers of rice. The 
High Court held that the trial Court was 
not right in allowing various sums under 
different heads except the amount of 412 
maunds of paddy on account of transit 
shortage. 


11. The High Court held that the 
State was entitled to claim on account of 
shortage in supply of rice at Rs. 30136-8-0 
and a further sum of Rs. 5595/- on ac- 
count of price of bags undelivered and 
gave the defendants credit for Rs. 399-5-6 
On account of items Nos. 4 and 5 in the 
additional written statement representing 
two contingent bills for Rs, 824-15-6 and 
Rs. 74-6-0. The High Court also upheld 
the transit shortage allowed by the trial 
Court in favour of the defendants in res- 
pect of 412 maunds of paddy. The cor- 
responding rice at an average extraction 
of 63 per cent as taken by the trial Court 
came to 259 maunds 22 seers 6 chittaks. 
The value thereof at the rate of Rs. 16 
per maund came to Rs. 4158/-. . A sum 
of 4158/- was deducted from the claim of 
the State with the result that the-decree 

anted by the High Court in favour of 
e State was for Rs. 31,179/-. 


12, Counsel on behalf of the ap- 
"pellant contended that any claim prior to 
the period alleged in the suit, viz., Janu- 
ary, 1948 to Joon 1949, should not 
have been taken into consideration in 
dealing with the claim of the State and 
in the alternative if the claim of the State 
for 1946-47 were to be considered the 
deductions for that period should have 
been. considered. : 


18. The High Court said that the 
claims of either side prior to January, 
1948 had to be left out of the purview 
of the suit on the pleadings of the par- 
ties. Yet the High Court allowed the de- 
fendant’s claim for the balance of old 

addy of 1946-47. "The. appellant chal- 
enged this finding of the High Court on 
two grounds. First, it was said that any 
claim prior to the period alleged in the 
suit should not have been taken into con- 
sideration in dealing with the claim of 
the State. Second, if the claim of the 
State for 1946-47 were to be considered 
the deductions for that 
of the appellant should 
dered and allowed. 


ave been consi- 


eriod in favour 


ALR. 


14. The appellant in the written 
statement stated that the defendants re- 
ceived from the State 84174 maurids 16 
seers 8 chittaks of paddy in 1948 and 940 
maunds .20 seers in 1949. The total was 
85114 maunds 36 seers 8 chittaks. The 
plaintiffs witness Nagendra Narain Singh 
said that the defendants were supplied in 
all a total of 85114 maunds 86 seers 8 
chittaks of paddy. for milling purpose. 
The plaintiffs witness further stated that 
the defendants supplied 48167 maunds 20 
seers of tice. According to the plaintiff 
State the defendants should have supplied 
53477 maunds 7 seers. The  plaintift’s 
witness also stated that the rice and paddy 
account in the suit related to the period 
1947-48 and 1948-49 though some paddy 
admittedly received by the defendants in 
the earlier year was carried forward to 
the account of the year 1947-48. The 
amount so carried forward was 429 
maunds 19 seers of paddy as balance 
from the previous year. By the period 
1947-48 is meant the calendar year 1948 
and by the. period 1948-49 is meant the 
calendar year 1949. Therefore on the evi- 
dence of the plaintiff's witness 429 mauncls 
19 seers of pees were carried forward 
from a period prior to the year 1948. This 
qu of 429 maunds 19 seers should 

erefore be deducted from 85114 maunds 
36 seers 8 chittaks. The figure will be 
84685 maunds 17 seers 8 chittaks, - | 


15. Leaving aside 17 seers 8 chit- 
taks the round figure of 84685 maunds 
would be the amount of paddy delivered 
by the State. The rate of extraction of 
rice was alleged in the plaint to be 60 to 
65 per cent. The trial Court on the evi- 
dence found that the rate of extraction of 
rice from paddy according to Exhibit 2 
was 62 per cent. On that extraction rate 
of 62 per cent 84685 maunds would yield 
52452 maunds of rice. The defendants 
delivered 48167 maunds. The balme 

uantity of 4285 maunds will be due hy 
e defendants to the State. The High 
Court allowed the State value for 5309 
maunds 27 seers of rice not’ delivered 
by the defendants to the State. That 
claim is set aside. Instead the State will 
be .entitled to the value of 4285 maunds 
of rice not delivered by the appellant to 
the defendant No. 3 and the State. 


16. The Hi Court was one 
in disallowing wholly the amounts whic 

had been given to the defendants by the 
trial Court. Exhibit A-11 shows the vari- 
ous Charges to which defendant No. 8 
was entitled. Exhibit E is the agreement 


` The 
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-~ 9* The State of Bihar filed the 
suit against Purneshwari Rice Mills, res- 
:pondent No. 2 Nand Gopal Prasad Res- 
pondent No. 8 and Nand Kishore Prasad 
the appellant claiming a sum of. Rupees 
65,863-10-0. The State alleged that defen- 
dants 2 and 3 Nand Gopal Prasad and 
;. Nand Kishore Prasad respondent No. ‘8 
. and the appellant respectively were les- 
sees of Purneshwari Rice Mills and work- 
ed as purchasing and milling agents of 
the State of Bihar during the years 1947- 
48 and 1948-49 under the grain supnly 
scheme. The defendants were to supply 
rice extracted from the paddy’ supplied 
to them on behalf of the: State at such 
rates of extraction as might be fixed by 
the prescribed authority. An agreement 
dated 3 March 1948 was entered into be- 
tween the appellant Nand Kishore Prasad 
and the respondent Nand Gopal Prasad 
n the one hand and the- State on the 
other. k E . 


8. The State.also alleged that the 
.defendants were supplied with 85114 
maunds 36 seers and 8.chittacks of naddy 


between the month of January 1948 and, 
the month of January, 1949. "The defen-.. 
dants; according to the State; should have - 


supplied to the plaintiff 53477 maunds 7 
seers, of rice but the defendants supplied 
Orly 48167, maunds and 20 seers of rice 

to the plaintiff. Therefore, the appellant 


and" the respondents Nand Gopal Prasad . 


were liable to pay the'price of the balance 
5899 maunds and 20 seers of rice. 5er 


4:. -The State further alleged that 
the. bills for milling and , other. charges 
submitted: by. the 


a sum of Rs. 35,526-6-0 was found to be 
due. .The, State alleged in the plaint that 
. a'sum of. Rs. 5,889-14-0. was payable to 

the defendants on various accounts and 
-after giving credit to the defendants for 
the said sum the balance sum was Rupeés 


+ 


5 The further: claim in the plaint 
was-on account of gunny bags simnlied to 
the defendants. ` It was alleged that 
939989. new bags and 21514 “once used? 


. (sic) bags were supplied to the defendants. 


the^period ‘1947-48 and 1948-49. 
efendants were found to have 21335 
new bags, 5504 "once used” (sic) bags and 
6832 rotten bags. ` The value of the -bags 
lying- with the defendants was alleged by 


durin 


the plaintiff State to be Rs. 23,405/-. .The- 


State claimed“ the said: sum and interest 
thereon. EF E a 
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efendants were fina- 
lised in’ October,- 1953 and on accounting: 
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.6. - The appellant filed a written 
statemeut contesting the claim of the 
State. The other defendants did not ap- 
pear. 

7. . The appellant denied the quan- 
tity of paddy allcged to have been sup- 
plied by the State.to the defendants. In 
particular, the appellant denied that 2669 
manuds:and 19 seers of paddy were sup- 
plied between May-June, 1948 and Janu- 
ary, 1949, or that there was any balance 
of old paddy of 1947 comprised in that 
figure. The appellant denied that any 
rice extracted oin the milling of the 
paddy supplied to the defendants remain- 
ed with them. The appellant also denied 
that the average: extraction from. padd 
was not above 60 per cent. The appel- 
lant alleged that the State did not give 
any deduction for transit shortage, driage, 
. shrinkage, cartage, ferry charges, godown 
charges etcetera. The appellant also filed 
an additional written statement. The ap- 
pellant denied the claim- of the State for 
gunny bags. The appellant denied the 
claim of the plaintiff to interest. The ap- 
pellant claimed sums of money to be due 
from the State. 


.8. | The Additional Subordinate 
Judge dismissed the suit of the plaintiff 
State and awarded a decree for Rupees 
24,079-15-0 in-favour of the appellant and’ 
the respondent Nand Gopal Prasad. The 
Additional Subordinate Judge held that 
82493 maunds 17% seers of paddy were 
supplied by. the State’ to the appellant 
and the respondent Nand Gopal- Prasad 
during the relevant time.’ The trial Court 
held thatthe basis of extraction was 62 
per cent and on that footing’ the total 
quantity .of the rice retained the de- 
fendants would be 3699 maunds and 10 
seers only and not 5809 maunds and 27 
seers. . The trial Gourt further gave the 
defendants transit shortage, shrinkage, 
cartage, difference in milling ^ charges, 
charges for sending gunny bags accord- 
ing to the directions of the State, stack- 
ing charges, commission, quary charges. 


. 9. The -Subordinate Judge gave 
the defendants viz, the appellant and 
the respondent No. 3 Rs. 18099-10-0 un-ler 
various heads and a sum of Rs. 5889-140 
which was admitted bv the State’ to be 
due to the defendants. A decree for 
Rs. 24079-15-0 was awarded in favour of 
the defendants. .- 


3 10. The High Court set aside the 
-order and decree of the Subordipate 
desse The High Court held that on the 

ašis of figures given in the additional 
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ATR. 
8. Ins. Asst. A A.C. Commr. of 
No. Persons. I. T. 0. Commr., I/Tax. of LTax. © - Income Tax. 
x XX e x x x res 
x Xx x x x I 
*77, Persons (excluding thosa ; 
: who fall under S. Nos. 69 
&nd 76) not resident in 
the taxable territories 
and not assessed through , 
statutory agents under A 
B. 43 with any income for a 
direct -assessment etc, 
house property, interest 
eio. residing in the 
following Indian Btates : 
(1) Xxx E x x a. IX x 
(2) XXX i x 2220 OY C = 
(56) Jaipur. ` I. T. O. Ajmer. I. A. O, Delhi. A. A ©., Delhi. QI. T., Delhi, 
(57) to x © x x x Ux Y 
(109) x x x x x 





(*) This item will apply only to psading "Assessments for period or'periods before the integration or 


merger of the Indian States, (emphasis supplied.) 


1154) relied on by the appellant has no 
application on. the facts of this case. 


19. It was next contended by Mr. 
B. Sen, learned Counsel for the assessee 


risdiction over the assessee or not that 
Officer, having issued notices to the asses- 
see under Section 34 and the assessee 
having submitted its returns in response 
ito those notices, -the I. T. O., Central 
Circle, was not competent to initiate as- 
sessment proceedings against the assessee. 
In support of that . contention reliance 
was placed on the decision of the Mad: 
ras High Court in, Raman Chettiar y. 
Commr. of Income-tax,' Madras, 42 ITR 
700 (Mad). That decision was affirmed b 
this Court in Cominr. of .Income-tax; Mad- 
ras v. S. Raman Chettiar, 55 ITR 630 = 
(AIR 1965 SC 1081). The 
arose for decision in Raman Chettiar's case 
was whether a return submitted to an 





Income-tex Officer having jurisdiction, in. 


response to an. invalid notice under Sec- 
tion 84, is a valid return: The High Court 


.as well as this Court held that such a re-, 
` tum was a valid return.” But that is not- 


the case here. Herein, the return was 


"+ submitted to an L. T. O., who had no. 
jurisdiction territorial or otherwise cver 


the assessee. Hence the rule laid down 
in Raman Chettiar’s case does not bear 
on the question ‘arising for decision in this 
case. 


18. 
above, we are in agreement with the con- 


clusion reached by the High Court. We 


that whether the IT, O., Ajmer had ju- ` 


uestion that , 


For the ‘reasons’ mentioned: 


accordingly dismiss these appeals with 
costs; hearing feé one set. 
k Appeals dismissed. 





AIR 1974 SUPREME COURT 1988 
." (V 61 C 372) 
(From: Patna) 

A. N. RAY AND D. G. PALEKAR, JJ. 
Nand Kishore. Prasad, Appellant v. 
State of Bibar and others, Respondents. 

Civil Appeal No. 1712 of 1967, DJ- 
104-1978. 9° pe 
. Index Note: — (A) Contract Act 
(1872), Section 40. — Person not party to 
agreement — Liability of. . - 

Brief Note: — (A) Where the lessors 
were not parties to the agreement be- 
tween: the lessees and:the State the les- 
sors cannot be held liable for the business 
of the lessees. Hence decree against les- 
sors for liability of lessees is liable to be ` 
quashed. Decision of the Patnà High 
"Court, Reversed. ; (Para 18) 

The Judgment of the Court was deli- 
vered by °- ee l Ts 

;. RAY, J:— This is an’ appeal by cer- 
tificate against the judgment dated 1 De- 
cember, .1965, of the High Court of Patna 
setting aside the judgment and decree pass- 
ed by the Additional: Subordinate Judge 

. on 10 eoru 1960 and decreei-g the 
claim of the plaintiff-respondent State of 
Bihar with certain modifications. d 
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. 1974 
under Section 84 (1-A). could be initiated. 
' on 21-2-1955 and 'an- assessment made 
thereon on 24-38-1956 when a return dated 
. 11-8-1953 was already pending before the 
.Income-tax Officer P" ` " 
7. ` The High Court answered that 
question -in favour of: the Department. 
"M cnewhak similar questions were submit- 
ted to the High Court in respect of the 
'assessment years 1947-48 and 1949-50. 
. Thosé questions were.also ‘answered -in 
‘favour of the Department. "uos 
8. There is no dispute that if the 
assessment proceedings under Section 84 


initiated by the I. T. O., Ajmer, are valid: 


‘proceedings, the I. T. O., Central Circle, 
would not have had: jurisdiction to issue 
fresh notices. under Section 34. The case 
"for the' départment is that the I.-T. O., 


‘Ajmer, had no jurisdiction over the as-.. 


sesseé in respect of the assessment: years 
-with which we are concerned and conse- 
quently, the notices issued by him under 
Section 84 in respect of those years were 
invalid notices. We have to see. whether 
that. submission is correct. If we hold 
that the notices issued by the I. T. O., 
Ajmer are invalid notices then we have 
to uphold the judgment 


“ties under the Act-the.assessee had put 
forward the case that any I. T. O., other 


' -than I. T. O.; Ajmer or I. T. O., Central 


Circle had jurisdiction over it in respect 
of the. assessment: years in question. ` 


9. ‘Section 5, sub-section (6) of the 


‘Act: provides:— E co. 
. “The Central Board of Revenue may; 


by notification in 'the official Gazette em-. 


. power. Commissioner of Income-tax, Ap- 
pellate or Inspecting’ Assistant: Gonimis- 
sioners of Income-tax-..and Income-tax 
. Officers to perform such functions in res- 
pect of such classes of persons or such 
classes of income or such area as may be 
specified inthe notification, and theré- 


"upon the functions so specified shall cease. 


eci- 


"to be performed in respect of the 


„fied classes of persons or classes of in-- 


' come or area by the other authorities ap- 
, Pointed’ under sub-sections (2) and (3).' 


10. ., Ordinarily an assessee has to 
be assessed by the.I. T. O., within whose 
territorial jurisdiction he resides. But, it 
is open to the Central Board of Revenue 
- .[to. assign any particular class of assessees. 

‘lor any particular 
an I. T. O., of its choice. It was urged 


on behalf of the. Department ; that the ` 


I. T. O., Ajmer had no jurisdiction to 
assess the assessee in respect of the as- 


tai T 


Industrial Trust Ltd. v. I. T. 


of the . High - 
Court. At no stage before the authori- . 


- poses of Income-tax it was inte 


- tant Commissioner 


ype of assessments to. . 


Karsondas, 86 ITR 


Commr. (Hegde J.) [Prs- 6-11] S. C. 1987 


sessment years with which we axe con- 
cerned, in view of the notification issued 
by the Central Board of Revenue on July 
1, 1952. That notification, to the exten! 
relevant for our purpose may now be sel 
out. It reads thus: -© ` x 

"Notification No. S. R. O. 1914 datec 
the Ist July, 1952. 


‘In exercise of the powers conferrec 


. by sub-section (8) of Section 5 of the In: 


dian Income-tax Act, 1922 (XI of 1922) 
and in supersession of its, Notification No 
1S/I.T. dated the 12th February, 1949, the 
Central Board of Revenue appoints the 
Officers specified in the 8rd, 4th, 5th anc 
6th columns of the Schedule annexec 
hereto, to perform all the functions of er 
Income-tax Officer, Inspecting: Assistant! 
Commissioner of Income-tax, . Appellate 
Assistant Commissioner of Income-tax anc 


‘the Commissioner of Income-tax respec 


tively in respect of the persons specifiec 
in the corresponding’ entry in the 2nc 
column thereof: ~~ : 
Provided that nothing herein contain 
ed shall apply to cases or classes of case: 
assigned to’ a' Commissioner of Income 
tax appointed ` under sub-section (2) o: 


Section 5 of the Indian Income-tax Act 


1922, without reference to area. 
.' (For.table see page 1988) 
- 1l. Jaipur. was integrated int 
India on 7th April, 1949; but for the qu 
ated. a 
om lst April, 1950. In view of the afore 
mentioned notification it is clear that thi 


"Income-tax Officer; Ajmer had jurisdiction 


Over the residents of Jaipur after the issu 
‘Of that notification only in, respect of th 
assessments pending before him and not i 
respect of any other assessments. Quit 
clearly thé assessee's assessments were no 
pending before.the I. T. O., Ajmer. Henc: 


;,the contention advanced on behalf of th: 


assessee that the. I. T. O., Ajmer had ju 


.risdiction over it in respect of the assess 


ment years in question cannot be upheld 
It was never urged either before th: 
I. T. O., or before the Appellate Assis 
( Or even before the 
Tribunal that the I. T. O., Central Circle 
had no jurisdiction per se over the asses 
see. That question did not come up fo: 
consideration. before any of the authori 
ties under the Act. - We are not calle: 
upon to decide‘ that question nor is it pos 

le to decide that question on the. basi 
of the material before us.. Hence, the ruk 
laid down by: this: court in Commr. of In 
come-tax, Bombay City v. Ranchhodda: 
569 = (AIR 1959 SC 


1986 S. C. [Prs. 2-6]. Industrial Trust Ltd. v. I. T. Commr. (Hegde J.) 


not possible to accede to the request of 
the company for transfer of the case back 
to the territorial Income-tax Officer. More- 
over, the case of Pannalal Brijraj v. Union 
of India, has already decided the issue re- 
garding the vires of Section 5 (7-A). The 
contention of the assessee regarding juris- 
diction is, therefore, rejected." 


3. From the above observations it 
is clear that the contention taken before 
the I. T. O., Central Circle was that the 
assessee should be assessed by the In- 
come-tax Officer, Jaipur who possibly had 
acquired territorial jurisdiction over the 
assessee by the time the assessment pro- 
ceedings were going on before the Cen- 
tral Circle. No objection appears to have 
been taken on the ground that the Ajmer 
I. T. O, was seized of the proceedings in 
view of the notices issued by him under 
Section 34. The contention now advanc- 
ed, namely, that in view of the circum- 
stances that the Ajmer I. T. O. had al- 
ready issued notices under Section 84 and 
that the assessee had already submitted 
its returns in response.to their notices the 
I. T. O., Central Circle was incompetent 
to initiate fresh proceedings under Sec- 
tion 34 against the assessee does not ap- 
pear to have been taken before the 
I. T. O., Central Circle. 


4. The assessee went up in appeal 
to the Appellate Assistant Commissioner 
against the assessments made by the 
I. T. O., Central Circle. Before that offi- 
cer thé assessee contested the jurisdic- 
tion of the L T. O, Central Circle | to 
assess the: assessee. The Appellate Assis- 
tant Commissioner also rejected that 
contention. He observed:— 


‘“The proceedings under Section 84 
(1-A) for the assessment year 1946-47 ap- 
pear to have been started on valid 
grounds in accordance with the law. A 
notice under Section 84 (1) (a) for that 
year was issued by the Income-tax Offi- 
cer, Ajmer, after taking the previous ap- 
proval of the, Commissioner of Income- 
tax, Delhi. A return was filed, but the 
assessment was not completed. Later on, 
it was found that the Income-tax Officer, 
Ajmer was not empowered and had no 
jurisdiction to issue notice under Sec- 
tion 34 (I) (a) in respect of the pre-inte- 
paren period. The proceedings started 

y him were, therefore; not valid in the 
eye of law. Thereafter the Income-tax 
Officer, Central IV, Delhi issued notice 
under Section 34 (1-A) after obtaining the 
prior approval of the Central’ Board of 
Revenue. On receipt of this notice, the 


* Ajmer. 


A. LR. 
company.in its letter dated 2-4-1955 in- 
formed the  Income-tax Officer that a 


return has already been filed for that year 


: and requested him to treat the said re- 


turn as one submitted in compliance with 
the notice under Section 84 (1-A) The 
Income-tax Officer only complied with the 
request. Under the circumstances, there 
is no merit, in the appellant’s contention 
that the Income-tax Officer was not com- 
petent to issue the notice under Sec- 
tion 34 (J-A) for the assessment year 
1946-47.” 

. B5. Here again it may be noticed 
that the only contention taken before the 
A: A. C. was that the notice issued by 
the Income-tax Officer, Central Circle, 
under Section 34 (1-A) was invalid in res- 
pect of the àssessment year 1946-47 and 
not in respect of other assessment years. 
It may be noticed that by its letter dated 
2-4-1955, the assessee had requested the 


.Íncome-tax Officer, Central Circle, to as- 


sess him on the basis of the returns sub- 
mitted by it to the  Income-tax Officer, 
The Income-tax Officer Central 
Circle, complied with that request.. The 
circumstance under which the I. T. O, 
Central Circle came to issue notices under 
Section 84 is set out in the order of the 
A. A. C. The A. A. C's order indicates 
that in respect of Jaipur which was for- 
merly a native State, there. have been 
some changes as regards the income-tix 
set up. Possibly for some time after © 


.Jaipurs integration | with India, Jaipur 


was under. the jurisdiction of tbe J. T. O., 
Ajmer. But that is not clear from the 
records. All the same it is necessary to 
note that it was not the contention of the 


.assessee that the I. T. O., Central Circle 


was not competent to initiate proceedings 
against it in view of the notices issued hy 
the I. T. O., Ajmer. We have only to 
examine the correctness of that conten- 
ton. ` ': 


Before the Tribunal it was 


6. 
.urged that as the I. T. O., Ajmer had al- 


ready initiated proceedings under Sec- 
tion 34 (1) (a), the I. T. O., Central Cir- 
cle was incompetent to initiate fresh pro- ' 


ceedings under : Section 34 (I-A). The 
Tribunal accepted that. contention. Con- 
sequently the Tribunal held that the 


notices issued by I. T. O., Central Circle, 
were invalid notices. Thereafter, at the 
instance of the Commissioner of Income- 
tax, the following question was submitted 
by the Tribunal to the High Court in res- 
pect of the assessment year 1946-47: 
“Whether on the facts and in the cir- 
cumstances -of the case a fresh action 
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ITR 700 (Mad) and AIR* 1965 SC. 1081, 
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AIR 1974 SUPREME COURT 1985 
. (V 61 C 871) 
(From Rajasthan: (1969) 74 ITR 385) 
K. S. HEGDE AND H. R. KHANNA, JJ.” 
Industrial Trust Ltd., Jaipur, Appel- 


lant v. The- Commissioner: of Income-tax . 


(Central and Rajasthan), New Delhi, Res- 
pondent. 

Civil Appeals Nos: 1155- 1157. of 1970, 
D/- 19-4-1973. 

Index Note: — (A) 
(1922), 
"tior 34 (1) (a) :by.I. T. O. having no juris- 
diction — Fresh notice calling for fresh 
returns under Section 34 (1-A) by I. T..O. 
whose jurisdiction was ‘not Guesdoned — 
Fresh notice not invalid although returns 
had been filed under first notice. 

. Brief Note: — (A) Ordinarily an .as- 
sessee has to be assessed by the I: T. O. 
within whose territorial jurisdiction 
resides. But it is open to the Central 


Income-tax Act 


Board of Revenue to assign any particu-: 
lar class of assessees or any’ particular. 
type of assessments to an I. T. O: of ‘its’ 


choice. Thus, where in view of the Noti- 
. fication (S.'R. O. 1214) issued by the Cen- 
tral’ Board of Revenue*on 1-7-1952, the 
I. T. O., Ajmer, who' had*ceased to ‘have 
jurisdiction over the residents ` of Jaipur 
after that notification, ^in -respect. of the 
assessments ‘not pending before him, issu- 
ed notice .to the assessée An resident of 
Jaipur) under Section .34 (1) ( 


pending before him, the returns submitted 


the assessee to that I. T. O; in respect. 


ob those notices could not be:held to be 
valid returns. 
Section 34 (1-A calling. for.fresh returns 
‘and initiating fresh proceedings, by the 
T. T. O., Central Circle, whose jurisdiction 
per se over the assessee was not question- 
ed, is not invalid on the ground that he 
had already filed returns uhder the first 
AIR 1959°SC 1154.and (1961) 42 


Disting (1969) 74 ITR 385 (Raj), Affirm- 
. ed: 


i 


; Paras 10, 11, 12) 

-Cases Referred: Chronological Paras 

AIR 1965'SC 1081 = (1965) 55 ITR'630, 
Commr.. of “Income- tax, Madras y. E 
Raman Chettiar .. ; 

(1961) 42*ITR 700 = (1961) 2 Mad: it 


212, Raman Chettiar v. Commr. of Inr’- 
12. 


- come-tax, Madras 
"AIR 1959 SC. 1154'— 36 TTR 569, Genin 
* of Income-tax, Bombay City. ve Ken 

chhoddas Karsondas 7 oll 


CHR/HR/DSSO4/VBB ..:; . = 


1974 S.. C./125 XI (en 


Section 34 — Notice under Sec- . 


he. 


„mitted. 


a) although ` 
there was no asséssment of the assessée- 


Industrial Trust Ltd. v. I. T. Coiminr. (Hegde J.) [Prs. 1-2] S. C. 1985 


The Judgment of the Court was deli- 
vered by 


HEGDE, J.:— These are appeals by 
special leave, They arise from’ a com- 
mon judgment of the Rajasthan High 
Court. The assessee-company was incor- 
porated in the erstwhile State of Jaipur 
on March 10, 1948, under the Jaipur Com- 
panies Act. In these appeals we are con- 
cerned with the assessment of the’ asses- 
see for the assessment year 1946-47, 1947- 
48 and 1949-50. 


2. "At the relevant time the ded: 
quarters of the assessee company was at 
Jaipur. The Income-tax : Ones Ajmer 
issued notices under Sectiou 84 of the In- 
dian Income-tax Act, 1929 (to be herein- 
after referred to as the Act) to the as- 
sessee calling upon it to submit its in- 


'come-tax returns in respect of the assess- 


ment years mentioned earlier. In response 
to those notices the assessee submitted its 
returns on August 11, 1958. When those 
returns were 'pending before the?I. T. O., 
Ajmer, the I. T. O., Central Circle IV, 
issued fresh notices to the assessee under 
Section 34: calling. upon it to submit its 
income-tax returns 4n: respect of those 
very.assessment years: The assessee. did 
not submit any retuin. On the other hand 
it wrote a letter to the I. T. O.; Central 
Circle IV, saying that.it had already sub- 
its returns to the I. T. O., Ajmer 
and hence it could. not be called upon tc 
submit fresh returns. Ignoring the ob. 
jection of the assessee the I. T. Ó., Cen- 
tral Circle, assessed the assessee. He re- 


jected the assessee's objection» regarding 
“jurisdiction with these words:— 
Hence, a fresh notice under - 


"By its letter dated 27th September 


1956, the assessee contended that undei 


Section 64 (1) of the Indian Income-ta» 
Act, the place of assessment should be 

where the assessee carried on business 
sees or: vocation and that as the 
ey place of the business was at Jai- 

lace .of assessment should -have 

EA at Jaipur. The assessee also reliec 

upon the decision of the Bid?’ Supply Co. 
v. Union of India, in support of its con- 
tention. This objection of the assessee 
raw ging the jurisdiction was duly refer. 
e Commissioner of Income-tax 

Delhi. -who vide „his letter dated 30t 


January, 1957, addressed. to the assessee 


company, informed that the case of asses. 
see has been: transferred to the- Income 
tax Officer, Central Circle. IV, under Sec 
tion 5 (7- -AJ of the Indian Tricome:tax Act 
and that in: view of- the facility. of in- 
vestigation and proper. assessments it was 


t 


1984 S. C.  [Prs. 3-9] Om Prakash v. State of New Delhi (Ray JJ 


bore the date 16th December, 1968. The 
High Court correctly held that in the ab- 
sence of any definite evidence it was? not 
Dele to fix the responsibility for the 

elay on the Police alone, because it 
might be that the F. I. R. was sent to 
the residence of the Magistrate but the 

tter took note of it only after the holi- 
days. It is needless to stress the obvious 
that the Police should not cause any delay 
in sending the F. I. R. to the Magistrate 
and the Magistrate should also take notice 
of it as soon as it reaches him. ` 


| 4 It was next contended that in 
the F. I. R, the appellant's name was not 
mentioned and there was a discrepancy 
in the number of the scooter. In the 
F. I. R. the ‘number of scooter in which 
the appellant had escaped was shown as 
DLR 2643 whereas both before the com- 
mitting Magistrate and at the trial the 
registered number of the scooter in which 
the appellant escaped was given as DLR 
6681. According to the F. I. R., it was 
Chander Mohan who noted the number 


of scooter as DLR 2648 and he passed on. 


this information to Raja Ram, the father 
of the deceased. Jt was Chander Mohan 
who stated before the committing Magis- 
trate that the number of the scooter was 
DLR 6681 and not DLR 2643. It is be- 
cause of that discrepancy in the number 
that the other two accused Ram Kumar 
and Ram Samuj were given the benefit of 
‘doubt and were acquitted. The number 
of the scooter loses importance because it 
' is established in evidence that the appel- 
lant escaped in a scooter. 


5. It. was said: on behalf of- the 
appellant that the entry in the roznam- 
cha maintained at Control Room men- 
tioned that the shop-keeper had been 
stabbed with a knife 
side Dharam Kanta.Gali near Air-Lines 
Hotel and the Police shifted the offence 
from the place mentioned in the roznam- 
cha to the shop of the deceased.- The 
telephone message was sent by Raja Ram. 
The roznamcha establishes that fact. The 


name of the accused: or the name of the. 
deceased would not be very important in- 


messages received at the Control -Room. 


The Control Room is not concerned with . 


the actual investigation of offence. Thé 


object of. information’ was to call the: 
Police to the scene of occurrence. That - 


is why Dharam Kanta,Gali near the Air 
lines Hotel is mentioned for facility of 
location of the place ðf occurrence. 


the prosecution case was that it was a 


by:a “badmash” in-, 


6. The most important attack on. 


ALR. 


congested locality and there was no wit- 
ness apart from the relatives of the deceas- 
ed. The witnesses on behalf of the pro- 
secution were.Krishan Lal Nirula, Baha- 
dur Chand, Smt. Suhagwati, Smt. Sarla 
Devi, Bhupinder Kumar. . 
Nirula was having tea at the shop of 
Lachhman Dass at the time and place of 
occurrence. He said.that Raja Ram, the 
father of the deceased was also sitting 
near him. “He also said that Bahadur 
Chand and Raja Ram were distantly re- 
lated to him. Bahadur Chand had his 
shop adjacent to that of the deceased. 
Raja Ram was Bahadur Chand’s brother. 
It may be stated here that Raja Ram, the 
father of the deceased died two months 
after the incident. Smt. Suhagwati is 
‘Bahadur Chand's wife. Sarla Devi is the 
mother of the deceased. Bhupinder 
Kumar is the son of Bahadur Chand. It 
is Sp as to D all the witnesses 
would be likely to be present there. 
Their residential tenements were behind 
the shop. 'The hour was àbout 9 p. m. 
Krishan Lal Nirula was in fact present at 
the shop. The cry of the deceased at- 
tracted the neighbours, some of whom 
were related. Outsiders’or strangers were 
not found there. That is the fact. It was 
suggested by counsel for - the appellan 
that the apos was not known as Omla. 
The appellant was known to Krishan Lal 
Nirula and: Bahadur Chand. Krishan Lal 
Nirula spoke of Om Parkash as Omla. 
Bahadur Chand also spoke of Omla. The 
“evidence established beyond any doubt 
non the appellant was also known as 
mla. 


7. The High Court correctly ag- 
reed with the trial Judge in convicting 
the appellant. . 


8. It was submitted that the sen- 
tence was severe.. We are unable to act 
cept that submission. The same submis- 
sion was d before the High Court. 
The High Court correctly held that the 
sentence of death was the appropriate 
sentence in this case. 


E 9. The appeal fails and is dismiss- 


+ 


b^ Appeal dismissed. 


Voc 


Krishan: Lal : 


a 


1974 


residents of village Bhainsi, in commit- 
ting the murder of Nathu. 

17. For the foregoing reasons, we 
would allow the appeal, accord the bene- 
fit of doubt to Ilyas appellant and acquit 

He be sét at liberty forthwith. 
Appeal allowed. 


AIR 1974 SUPREME COURT 1983 
: ' (VY 61 C 370) : : 
(From: Delhi)* 
C. A. VAIDIALINGAM AND 
A.N. RAY; JJ. 

Om Prakash, Appellant v. The State 
of New Delhi, Respondent. ` 

Criminal Appeal No. 176 of 1970, D/- 
16-2-1971. 

Index Note: — (A) Criminal P. C. 
(1898), Section 157 — Despatch of F. I. R. 
by police to magistrate and notice of the 
same by Magistrate — Delay in taking 
notice — Holidays intervening — Respon- 


. sibility for delay cannot be fixed on police. . 


Brief Note; — a The police should 
not cause any delay in VG eR the 
F. I. R. to the magistrate and the latter 
should also take notice of it as soon as 
it reaches him. In the absence of any 
evidence the responsibility for the delay 
could not be fixed on the police alone be- 
cause it might be that the F. I. R. was 
sent to the residence of the magistrate 
but the magistrate took note of it only 
after holidays. (Para 3) 


Index Note: — (B) Evidence Act 
(1872), Section 8 — Interested witness — 
Credibility. : 

Brief Note: — (B). Where it was ex- 
plicable as. to why all the relative wit- 
nesses reached the scene of offence, their 


residential tenements being in the vicinity, ` 


their evidence cannot be discarded on 
ground of relationship. (Para 6) 
'' Mis. Nur-ud-din Ahmad and B. P. 
Singh, Advocates, for Ad M/s. D. 
P. Bhandari and R. N. Sachthey, Advo- 
cates, for Respondent. 
`. The Judgment of the Court was deli- 
vered by 
: RAY, J.— This is an appeal by spe- 
cial.leave from the judgment datei 26th 
May, 1970, of the High Court of Delhi, 
confirming the sentence of death passed 


*Criminal Appeal No. 55 and Murder 
Reference No. 2 of 1970; D/- 26-5-1970, 
(Delhi : 
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Om Prakash v. State of New Delhi (Ray J.)  [Prs. 1-3] S. C. 1983 


on the appellant by the Sessions Jud 
on a charge under Section 302 of the 
Indian Penal Code. 


9. The charge against the epic: 
lant was that on or -about 18 December, 
1968 at about 9.15 p.m. at Ram Nagar,. 
Nai Basti, Delhi, the appellant committed 
murder by intentionally . or knowingly 


-causing the death.of Lachman Dass and 


thereby committed an offence punishable 
mde Section 302 of the Indian . Penal 
e ^' 


_ `The, prosecution case was that 
Lachman Dass son of Raja Bam a young 
man of about 23 years of age was running 
a tea shop at Ram Nagar Nai Bast, 
Delhi. He had his residence in the same 
Katra. Adjacent to his shop was the 
shop of his uncle Bahadur Chand who 
also resided in that Katra. On 18 Decem- 
ber, 1968 at about 9.15 p.m. Om Prakash 
came to the shop of Lachman Dass and. 
asked.for tea and eggs on credit. Lach- 
man Dass told Om Prakash that he should 
first clear his previous account Om 
Prakash took it as an insult and told 
Lachman Dass that he would teach him 
a lesson. .Om Prakash took out a knife 
and’ inflicted two stab-wounds, -one on 
the abdomen and the other on the chest 
of Lachman Dass. Lachman Dass cried 
“Lala, Omla Chaku mar gaya”, (father, 
Omla has stabbed me wi a knife). 
After inflicting the injuries Om Prakash 
took to his heels. Some persons who had 
witnessed the occurrence ran after him 
but as soon as Om Prakash entered 
Arakashan Road, he boarded a three 
wheeler scooter which ‘was already 
standing there with its engine on and es- 
caped. Raja Ram telephoned the Police 
Control Room. The Flying Squad van 


. reached the spot and Lachman Dass was 


removed to the Irwin Hospital, where he 
was declared dead at 10.05 p. m. 


8. Counsel for the appellant sub- 
mitted that the First Information Report 
was made on 18 December, 1968, and it 
did not reach the Magistrate till 16 De- 
cember, 1968 and the delay was against 
the Punjab Police Rules and the prosecu- 
tion did not explain the delay. e High 
Court found that 14 and 15 days of De- 
cember, 1968, where holidays and the First 
Information Report therefore could not 
be sent to the. Magistrate before 16 De- 
cember, 1968. No question was. put to 
the He ORE Officer to ascertain the | 
cause for delay as to whether it was- oc- 
casioned by the Police or by the Magis-’ 
trate. The signature of the Magistrate 
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order, dated February 16, 1968, passed 
by A. D. M. q on an application made 
` by Ilyas on February 14, 1968 (i.e., about 
23-94 days after the occurrence) request- 
ing for return of his rickshaw which had 
been taken away by the police from the 
pucca road near  Bhainsi. This order, 
Ex. Kha-2, is to the effect: 
“rickshaw malik ki supardagi men dia 
jave 
(Rickshaw be handed over to the cus- 
tody of the owner.) 

Counsel has further referred to 
the cross-examination of Gyan Singh 
P. W.-1), Mangat Singh (P; W. 5), Ved 
Singh (P. W. 9) and Mr. Sharma, Investi- 
gating Officer to whom this defence ver- 
sion was specifically put. 

18. We find force in these conten- 
tions. We are conscious of the rule of 
practice that in the exercise of its special 
jurisdiction under Article 136 of the Con- 
stitution, this Court does not reappraise 
the evidence unless there are exceptional 
features ou E that course. 
is a case where the. order of the High 
Court so far as the conviction of the ap- 
pellant is concerned, suffers from a mani- 
fest error. The evidence of P. Ws. 1, 5 


seen the accused persons, including Ilyas 
appellant, inside is Dukarya collaborat- 
ing in the strangulation etc., of the de- 
ceased, was clearly unbelievable, if not 
positively false. All the three prosecu- 
tion witnesses say that they went to the 
spot on hearing the hue and cry raised 
bv Smt. Oabooli The houses of Ved 
Singh and Gyan Singh’ were admittedly 
situated at a long distance from the house 
of ‘occurrence. Mangat’s house was no 
doubt in the vicinity. But according to 





Mangat’s own statement, on hearing the ' 


alarm of Smt. Qabooli, he did not imme- 
diately come out of his house. He first 


shouted to -his father for help. He went. 
out only after the arrival of P. Ws. Ved. 


Singh and Gyan Singh, and then, in their 
company, went to the house of Nathu. 
All this must have taken some time. In 
the circumstances — as the learned 


held these witnesses were “narrating to 
have seen what they could nct have pos- 
sibly seen." On parity of reasoning, the 
account given by these witnesses, in re- 
gard to the place and manner of the ap- 
pellants arrest was equally unreliable. 
Their infirm evidence on this precise 


point was not confirmed by the testimony. 


£ Smt. Qabooli who was found to be a 
truthful witness. F 


“nesses in the house. 
Present 


and 9 inasmuch as they claimed. to have 


cient to fasten the 
: conclusively. At 


Judges of the High Court also rightly- 


ALR. 


14. Smt. abooli .disclosed in 
cross-examination that when she started 
raising an alarm, one of the intruders 
silenced her under pain of shooting her 
dead. Out of fright she kept quiet for 
sometime and raised the alarm again, 
resumably after.she had gone back into 
er room (tethri and chained the door 
from inside. She did not stir out for 
about half an hour, till she recognised the 
voices of her co-villagers, outside. There- 
upon she went out into the courtyard and 


“saw Mahabir and Ilyas in the custody of 


these prosecution witnesses and others. 


| 15. . All that Smt. abooli's 
dence established was that llyas was seen 
about half an hour after the occurrence 
in the custody of the prosecution wit- 
Her evidence falls 
Short of proving that Ilyas was arrested 
inside the house or while running away 
from the house. Even the learned Judges 
of the High Court did not. go to the 
length of holding that Ilyas had been. ar- 
rested inside: the house as. alleged by 


evi- 


'*pP. Ws. 1, 5 and 9. The a firm findin 
een 


reached was that he had arreste 
soon after the incident. This tenuous cir- 
cumstance, in our opinion was not sufi- 
ilt on the appellant, 
e most, it raised a 
strong suspicion against him, which could 
be no substitute for proof. zs 


16. In the final analysis the whole 


“case against the appellant with regard to 


the manner, place and other circumstan- 
ces of his arrest, had narrowed «down into 
a conflict between the untrustworthy ver- 
sion of P. Ws. 1, 5 and 9 on one side, 
and the statement of the appellant under 
Section 849, Criminal Procedure Code on 
the other. The plea set up by the teen- 
aged appellant, who was admittedly a 
rickshaw-puller by occupation, viz., that 
he had. brought Mahabir in his rickshaw 
on hire from Khatauli, and was beaten 
and arrested by the.villagers on suspicion 
while standing with his rickshaw on the 
pucca road at Bhainsi, could not be call- 
ed an afterthought. It was asserted by 
him as early as. February 14, 1968, ie, 
only 23-24 days after the incident when 
he made an application to the A. D. M. 
(J) for the return of his rickshaw. This 
version was specifically and persistently 
put to P. Ws. 1, 5, 8 and 9 in cross-exa- 
mination, also. In the ultimate analysis, 
this conflict had to be resolved in favour 
of the appellant. He had no apparent 
motive to join the co-accused, who were 


1974 Mohd. Ilyas v. State of U. P. 


(^ B. The trial Court convicted Satya 
Prakash under Section 302 and sentenced 
him to’death. It convicted Ilyas appel- 
lant, Mahabir- and  Ranpal under Sec- 
tion 302 read with Section 149, Penal 
Code and sentenced each of them to im- 

_prisonment for life. They were further. 
convicted under Section 147, Penal Code. 
6. On appeal by. the convicts, the 
High Court maintained the conviction of 
Ilyas and Mahabir, but acquitted Satya 
Prakash and Ranpal. Hence this. opaa 
by Ilyas. Mahabir has not appealed. —— 
| 7757 -The plea of the accused in his. 
examination under-Section 342, Cr..P. C^ 
was ohe of denial of the prosecution case. 
"He pleaded innocence. He said that he 
was plying rickshaw on. hire. He had ` 
brought Mahabir in his rickshaw on hire- 
: from Khatauli to Bhainsi. He was waiting 
with his rickshaw on‘the road: to collect 
his hiring charges. Villagers on’ suspicion 
caught him on the road and seized his 
rickshaw. They gave him ‘a’ beating and 
. confined him in the kotha. He and his 
rickshaw were, taken to the Police Station- 

next morning. l 

l 8. Appellant is a'rickshaw puller 
by occupation, and is a resident of vil- 

lage Jaooda, Police Station Kotwali. 
_. 9.-- At the trial, the prosecution. 

examined three - eye-witnesses, namely,. 

Gyan Singh (P. W. 1), Mangat Singh 

(P. W. 5) and Ved Singh (P. W. 9). 

.: 16. The High Court found that 

out of these witnesses, Mangat Singh 

(P. W. 5) only was a witness of the vici- 

-nity, while the other two lived far away. 
It further found that all these three wit- 
nesses have “given a parrot-like story 

narrating- to have seen what they could 

not have seen on account of their houses 

being at a long distance." It, therefore, - 
con^luded that in all probability, they were ` 

"tutored witnesses and their statements 
‘cannot be accepted. in full". It was 

added: D^ 

“Smt. Qabooli has made. a- complete- 

ly true statement and the statements of 

the other witnesses can be accepted only 
'to the extent it is corroborated by the 

version given by Smt. Qabooli." 
- (emphasis supplied.) 
7On the above premises, 
held: : ; 
“What has, therefore been establish- 
.ed beyond doubt is that two persons 
. (Mahabir and Ilyas) were arrested soon 
after the. murder of Nathu Singh. ...... 
- Mahabir had given out the names of his 
companions as Ranpal Ram Swarup and 








the High Court 


Witness. 


> r 
lon ng 
. could 

- commission of the crime. 


(Sarkaria J.)  [Prs. 5-11] S. C. 1981 
Satya -Prakash. The testimony of the 
three eye-witnesses can, therefore, be ac- 
cepted only to the extent that they were 
in a position to arrest these two persons 
soon after the incident." "AN 
It rejected the plea of Ilyas in these terms: 
“The plea of Ilyas is thus’ without 
substance. It may be that he plies a 
rickshaw but it does not mean hat he 
had brought Mahabir to the village that 
night and he was wrongly arrested , and 


, implicated in this case. 


: Ilyas had not pleaded enmity with 
any of the witnesses and. there could be 
no reason for them to arrest him wit cat 
any cause. Smt. Qabooli is a reliable 
She was not asked, if Ilyas was 
then. pleading his innocence. His con- 


‘duct was thus not of an innocent- person 


who did everything possible to impress 


upon the people that he had been -arrested 


by mistake and was innocent to the 


- crime. No witness was examined by Ilyaf 


in his defence. It was vehemently argu- 
ed by the learned Advocate for Ilyas that 
he was a Muslim aged. only 16 years be- 
to another village “Jaooda and 
ave no cause to join others in the 
We need not 
make any comment on this point. ` Ilyas, 


„even though a Muslim and a young boy, 
=could be friendly with other off 


enders. He 
may have been hired for the purpose. 
When the circumstances of the case esta- 
blished the. guilt beyond doubt, it is not 
necessary to indicate why and in what 
circumstances a particular person joined 
in the commission of the crime." ; 


ll. . Mr. Vimal Dave, . Advocate, 


"learned Counsel for the appellant vehe- 


mently contends that the evidence of 
P. Ws. 1, 5 and 9 which according to the 
High Courts finding was “parrot-like”, 
“tutored” and not fully reliable, had not 
been corroborated by Smt. Qabooli (P. W. 
6) with regard to the precise manner and 
place of the arrest of Ilyas appellant. It 
is urged that all that Smt. Qabooli stated 
was that when she came out about half 
an hour after the occurrence, she saw 
Ilyas in the custody of the villagers. This 
solitary circumstance — it is maintained 
— was too slender a ground to. hold that 
the appellant was one of the culprits, It 
is argued that the appellant has been as- 
serting from the res opportunity that 
he had been arrested from the road while 
standing there with his rickshaw and not 
from the scene of occurrence. In this 
connection Mr. Vimal Dave, has drawn 
our attention to Exh. Kha-2 which is an 
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the 21st and 29nd ` 


sonment -but we are unable to-see any 


valid reason for interfering with the dis: 


‘cretion exercised by the Sessions Court 
and the High Court. 
1l. We therefore: confirm the con- 


viction and sentence imposed on Jagdip 


Singh but set aside the. conviction ` an 
.Sentence imposed on Gurbachan Kaur 
alias Bachni. i cy 

Appeal allowed as to Accused 





AIR 1974 SUPREME COURT 1 
(V 61 C 869) pet 
: (From: Allahabad). 
. V. R. KRISHNA IYER AND 
R. S. SARKARIA, JJ. © - 
Mohd. Ilyas, Appellant v. State of 
U. P., Respondent. VPE 
Criminal, Appeal No. 107 of 1969, 
D/- 18-2-1974. : 
Index Note: — (A) Constitution of 
India, Article 186 — Appeal by special 
leave — Appreciation of evidence — Re- 
appraisal of evidence only in exceptional 
cases. : l ; "a as 
Brief Note: — (A) In the exercise of 
its special jurisdiction under Article 136 
- of the Constitution, the Supreme Court 
does not re-appraise the evidence unless 


trc 


there are exceptional features hup d 


that course. (Decision of Allahabad Hi 
Court Reversed). > 


In the instant case, the Supreme 
Court found that judgment of the High 
Court was manifestly, wrong, so it reap- 
praised the evidence and acquitted the 
accused giving him benefit of doubt. — . 

(Paras 13, 15) 

The Judgment of the Court was deli- 
vered by 

SARKARIA, J.: 

ears, has preferred this 
leave against the judgment of the High 
Court of Allahabad whereby his convic- 
tion and sentence of life imprisonment 


w— Ilyas, aged 16 
appeal by special 


under Section 302/34, Penal Code was . 


maintained. ON MA 
2, The facts are these:— _ - 
Nathu Singh of village Bhainsi Police 


Station Khatauli was a sonless old man of 
70 years. He had two daughters, named 
Smt. Qabooli (P. W. 6) and Smt. Har: 
hooli. Smt. Qabooli was residing with 
er father in this village for a few months 
preceding the occurrence in question. On 
A REREAD ESE EEE 
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No. 2 and confirmed as to No. I. 


` accused was procuring his thumb 


- gun, scared them away. 


“Ilyas were, “however, 
Singh and the other prosecution witness- 
‘es. The witnesses then saw that Nathu 


a m. 


A 
ALR. 


-the night between 
January, 1968, Nathu Singh deceased was 
asleep in his .Dukarya (two-door room) 
while his daughter, Smt. Qabooli, was 
sleeping in the tethri of the house sepa- 
rated by a courtyard from the Dukarya. 
At about 2 or 2-30 a. m., she woke up on 


hearing a noise. She thought that their 
servant had come to take the cart. She 
called her servant. by name. She at the 


same time saw one or two strángers 
moving inside the room. She raised an 
alarm, but, on account of fright recoiled 
into her apartment of ‘the house. After 
about half an hour, she heard the voices 
of the villagers. Reassured, she came 
out to the Dukarya and found Ilyas ap- 
pellant and his co-accused Mahabir in the 
custody of the witnesses. 


8. The alarm which she hed fais 


. ed earlier, had attracted the Msg viz., 


Gyan Singh (P. W. 1) Ved Singh (P. W. 
9) and Mangat Singh (P. W. 5) and others: 
to the house. . These persons saw the ap- . 
pellant and his ‘companions Mahabir, 
Ranpal-Ram Swarup and Jai Prakash in- 
side the Dukarya. Satya Prakash was. 
strangulating Nathu with a safar- Ranpal 
impres- 
sion on a sheet of paper. llyas appellant 
was holding Nathu's hand. and ‘helping 
Ranpal. Mahabir and Ram Swarup ac- 
cused were holding the feet of Nathu. 
The witnesses challenged the miscreants. 
Satya - Prakash, who was armed with a 
Ranpal, Satya 
Prakash, Jai Prakash and Ram Swaru 

succeeded in running away, Mahabir an 

caught by Gyan 


was dead. The left thumb of the deceas- 
ed was found smeared with ink. 


. 4 - Ved Singh (P. W. 9) wrote a 
note and sent “it to the Police Station, 
Khatauli, two:miles away, through one 
abool Singh. On receiving this note, 
e case was registered at 3-45 a. m. in| 
the Police Station. _Brahmanand Sharma, 
reached the scene of occurrence at 4.45 
E He held the inquest and inter- 
rogated Gyan Singh (P. W. 1). He inter- 
rogated P. W: 8 Mangat and Mangey. He 
took over the custo of Mahabir and 
Ilyas. He searched for the other accus- 
ay ersons-but could not find them. Satya 
Prakash and Ranpal surrendered in court 
on January 28, 1968. Jai Prakash and 
Ram Swarup absconded and were pro- 
ceeded against under Sections 88 and 87 
of the Criminal Procedure Code. 


1974 


` ed to the police station where the formal 
First Information Report was recorded 
at 8-20 p. m. Darshon Singh then went to 
the place of occurrence, extinguished the 
fire, gathered the various parts of the 
burnt body and sent the same for autop- 
S Jagdip Singh was arrested on the 
20th iud Bachni on the 21st. z 
5. `` The case depends for its suc- 


cess on the evidence of Uma Paul and . 


Surjit Kaur. Their evidence in regard to 
the pistol shot fired by the ee Jag- 
dip. Singh has been accepted by the Ses- 
sions Court-and the High Court and, in 
our opinion, rightly. 

6.. Learned Counsel appearing on 
behalf of the appellants. urges that the 
evidence of these two witnesses was not 
believed by either court in regard to 
Hari Singh and Jit Singh who were ac- 
quitted and therefore the. evidence must 
be discarded as against the appellants 
also. Hari Singh and Jit Singh had no 
motive against the deceased Gurbachan 
Singh and the Sessions Court held that the 
case was not proved against them be- 
yond a reasonable doubt because there 
were material contradictions in the evi- 
dence of the two witnesses as regards the 
part played by them. That does not mean 
that the evidence as regards the partici- 

_|pation of the appellants must also be re- 
jected. d a 
7. We .also see no substance in 
the various other points made by counsel 
-© for the appellants as regards the evidence 
of Uma Paul and Surjit. Kaur: The vil- 
lage of Bhed Thal consists of 50 houses 


and the grievance is that none of the 


inmates of those houses was examined as 
a witness. The evidence of the investi- 
. gation officer shows that the villagers 
were in no mood to co-operate and in- 
deed even the Sarpauch offered but a 
Stinted assistance to the investigating offf- 
cer. Gurbachan Singh was not a-man of 
any character and he was openly living 
„in the village ‘with a mistress. Either, 
that the agers had no sympathy for 
him or 
from what 


y .thought was a famil 
feud. A gh d 


istol-wielding desperado like 
Jagdip Singh who had on a prior occasion 
assaulted his father with a spear must 
have by his actions kept away the inde- 
pendent witnesses out of a sense of fear. 

8. Learned Counsel 
pellants finds fault with the investigating 
officer for-having recorded the statement 
of Surjit- Kaur as the First Information 
Report rather than that of her mother 


Pa they wantéd to stay away . 
e 


for the ‘ap-. 


Jagdip Singh v. State of Haryana (Chandrachud J.) [Prs. 4-10] S. C. 1979 


Uma Paul. We see no substance in this 
eriticism. Surjit Kaur was 14 or 15 years 
of age and she had seen the shooting inci- 
dent as much as her mother had done. 
Whether or not her mother was overcome 
by grief so as not to be im a position to 
make a.statement, the investigating officer 


. had no special reason to prefer one 


the statement of the daughter. Uma Pa 
was in the company of her daughter 
when the latter’s statement was recorded. 


9. Though we have no doubt that 
Uma Paul and Surjit Kaur had seen the 
appellant, Jagdip Singh, firing a pistol 
shot at Gurbachan Singh and that Gur 
bachan’s death was caused as a result of 
that. shot, we are unable to agree that 
the offences under Sections 302 and 201, 
Penal Code, are ` proved against Bachni 
beyond a reasonable doubt. Uma Paul 


and Surjit Kaur have stated in their evi- 
dence that Bachni was standing behind 
Jagdip Singh, when the latter fired the 


pistol shot at Gurbachan Singh. Signifi- 
cantly, the First Information Report does 
not refer to the presence Bachni 
at the time when Jagdip Singh fired the : 
pistol shot. The Report does not also 
mention that Bachni brought a Gandasi 
or that she sprinkled kerosene on the 
dead. body of her husband. These 
obviously were embellishments which 
were later introduced by the two witness- 
es. The claim: of Uma Paul and Surjit 
Kaur is. that immediately after Jagdip 
Singh fired the pistol shot they ran away 
but they went and stood at a distance 
of about 20 yards from where they saw 
the final stage of the episode. It seems 
to us impossible to believe that the two 
witnesses could have continued to stand 
there to be able to see what later hap- 
punc under the Neem tree. They must 
ave run away on the heels of the shoot- 
ing outrage and that explains how they 
met P. S. T. Darshon Singh almost imme- 
diately after the incident. If Bachni had 
accompanied Jagdip Singh when Gurba- 
chan Singh was shot at-or if she h-d 
brought a Gandasi and sprinkled kerosene 
on the dead body of Gurbachan Singh, it 
is hardly likely that Surjit Kaur would 
have skipped reference to these facts in 
the statement which she made almost im- 
mediately after the incident. - The Ses- 
sions Court and the High Court have ig- 
nored the countervailing significance o 
these circumstances. i : 


10. . An appeal was made to ns 
that the death sentence imposed on Jag- 
dip Singh may be reduced to life impri- 
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AIR 1974 SUPREME COURT 1978 
| (V61C308) ` 
(From: Punjab and Haryana) = : 
M. H. BEG AND Y. V. CHANDRA- © 
a CHUD, JJ. ; 25 
Jagdip Singh and another, Appellants 
v. State of Haryana, Respondert. 
Criminal Appeal No. 127 of 1973,.D/- 
27-2-1974. B 
Index Note: — (A) Penal Code 
(1860), Section 300 — Murder charge — 
Appreciation of evidence — Witness can 
be partly believed and partly not — 
(X-Ref:— Evidence Act (1872), Section 8). 
Brief Note: — (A) Mere- fact that 
the evidence of eye-witnesses has not 
been believed by the lower -Courts as re- 
gárds some accused, does not mean that 
their evidence as regards other accused 
must be rejected. Maxim falsus in uno 
falsus in omnibus is not of general appli- 
cation in India. 

Similarly the absence of other indepen- 
dent witnesses from where the offence oc- 
curred cannot avail the appellants as it 
has come out in evidence that the deceas- 
ed was not a man of character and the 
n had no sympathy for him or it 
may be that the villagers refused to: come 
forward as they considered the-occurrence 
a family feud. 

Index Note: — (B) Criminal Proce- 
dure Code (1898), Section 154 — F. I. R. 
— Non-mention of accused therem — 
Effect. . 

Brief Note: — (B) Held: In the cir- 
cumstance of the case it was hardly like- 
ly that the informant would have skipped 
reference to the facts alleged against the 
second accused in the F. I. R. The Ses- 
sions Court and the High Court have 
failed to appreciate the countérvailing 
significance of this circumstance. The 
sentence imposed on the accused No. 2 is 
therefore set aside. (Para 9) 


‘Fhe Judgment of the Court was deli- - 


vered by 

CHANDRACHUD, J.:— These pro- 
ceedings arise out of the murder of one 
Gurbachan Singh. The appellants Jagdip 
Singh and Gurbachan Kaur: alias Bachni 
are his son and wife respéctively. The 
learned Sessions Judge, Ambala, convict- 
ed Jagdip Singh under Sections .302 and 
901, Penal Code and 
death for the offence of murder. Bachni 
was convicted under Section 302 read 
with Section 84 as also under Section 201. 
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(Paras 6, 7) 
‘murdered. 


sentenced him to ` 


She was sentenced to imprisonment for 
life on the former charge and like her son 
‘to four years’ rigorous. imprisonment on 
the latter charge. The order of convic- 
tion and sentence having been confirmed 
by the High Court of Punjab and Har- 

ana at Chandigarh the appellants have 

rought this. appeal against that judg- 
ment, by special leave. 

2. The relations between the de- 
ceased Gurbachan sien and his son Jag- 
dip Singh were highly strained. There 
were disputes between them concerning 
properties and in August, 1966 Jagdip 
Singh had assaulted Gurbachan Singh 
with a spear. Towards the beginning of 
1970 one Uma Paul started living with 


Gurbachan Singh supposedly as his wife 


but in all probability as a mistress. Uma 
Paul used to live with Gurbachan Singh 
in the village of Bhed Thalalong with her 
daughter, Surjit Kaur, who was born to 
her from her former husband, in the ad- 
joining house used to live the appellants. 
In January, 1971, Bachni filed a suit to 
recover. a sum of Rs. 4,500/- as mainte- 
nance from Gurbachan Singh. The trial 
Court had granted an interim injunction 
in that suit restraining Gurbachan Singh 


from alienating his properties. The ap- 
peal filed by Gurbachan Singh against 
that order was pending in the District 


Court, Ambala on the date that he was 


3. On August 19, 1971, Gurba- 
chan Singh was sitting in the courtyard 


` of his house at about 6 or 6-80 p. m. Uma 


Paul had cooked the evening meal for 
him while her daughter, Surjit Kaur, was 
sitting a few feet away peeling onions. 
The appellant Jagdip Smgh suddenly en- 
tered the courtyard and is alleged to have 
fired a pistol shot which hit Gurbachan 
Singh on his back. The case of the pro- 
Secution is that after Gurbachan. Singh 
collapsed, the appellants removed him. on: 
a cot with. the help of two other persons, 
Hari Singh and Jit Singh, and took him 
over a distance under a Neem tree. Bachni 
brought € Gandasi with which her son, 
Jagdip Singh, . hacked the deceased. 
Bachni also a ht a tin of kerosene oil, 
sprinkled it on the -boc pe her husband 
which was then set on fire. ' 


4. - Uma Paul and Surfit Kaur who 
are alleged to have seen the entire inci- 
dent -left immediately for the ee 
police station. On their way, they met 
Sub-Inspector Darshon Singh who record- 
ed the statement of Surjit Kaur at about 
7-80 p. m.. That statement was despatch- 
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workmen with an option to accept the 
said decision or the production bonus 
scheme and the labour wanted the Cabi- 
net decision to be implemented, it follows 
that an agreement, under Section 34 (3) of 
the said Act has come into effect and it 
is valid,” i E 

The workmen were given a choice be- 
tween bonus payable according to the 
- {Cabinet decision and statutory bonus plus 
roduction bonus according to the scheme 
ormulated by the Corporation and since 
the workmen opted in favour of the for- 
mer as against the latter, they were en- 
titled to bonus according to the Cabinet 
decision, but then they could not claim 
production bonus as well The amount 
of production bonus paid to them was ac- 
cordingly liable to be taken into account 
in computing bonus payable to them 
under the Cabinet decision. The appeal- 
ing workmen, however, strongly relied on 
the fact that this Court had definitely 
held in the appeal from the Award of 
the Industrial Tribunal that it was not 
established by the Corporation that the 
"production bonus scheme was introduc- 
ed with the consent and approval of the 
Central Government and that on its in- 
troduction the ex gratia payment of bonus 
stood- eliminated", and contended that in 
view of this conclusion, it was.clear that 
production bonüs was not in substitution 
or but in addition to ex gratia bonus pay- 
able under the Cabinet decision. We do 
not think this contention is- well founded. 





To appreciate the true meaning and effect , 


of what was held by. this Court when it 
pronounced the above conclusion, it is 
necessary to bear in mind the argument 
advanced on behalf of the Corporation 
which was repelled by this conclusion. 
The contention of the Corporation was 
that by reason of the introduction of the 


Production Bonus Scheme with the con-. 


sent and approval of the Central Gov- 
‘ernment, the Cabinet decision no longer 
held the field and the workmen were not 
entitled to claim bonus on the basis of 
the Cabinet decision. It ‘was a contention 
put forward in order to repel the claim 
of the workmen founded on the basis of 
the Cabinet decision. ^ The production 
bonus, according to the scheme formulat- 
éd by the Corporation, together with sta- 
tütory bonus dot the year 1965-66 was 
“less than 80 days’ basic wages plus dear- 
ness allowance and the Cabinet decision 
was, therefore, more favourable to the 
-workmen than the formula of statutory 
bonus plus production bonus. The. Cor- 
poration sought to displace the Cabinet 


all thr 


decision and thereby defeat the claim of 
the workmen by saying that the Cabinet 
decision was substituted by the formula 
of statutory bonus plus production bonus. 
It was this contention Er was negativ- 
ed by the Court when it observed that - 
"the appellant has not established that 
on the introduction of the production 
bonus scheme, all payments of ex gratia 
bonus ceased". What this Court meant to 
say was that the Production Bonus 
Scheme did not replace the ex gratia 
bonus .payable under the Cabinet deci- 
sion so as to disentitle the workmen to 
make any claim on the basis of the Cabi- 
net decision. The Cabinet decision stood 
unaffected — unreplaced and unmodified 
— and the workmen having opted in 
favour of the Cabinet decision were en- 
titled to be paid bonus on the basis of 
the Cabinet decision. This was all that 
was held by this Court. This Court did 
not say that the workmen were entitled 
to production bonus in addition to bors 
payable under the Cabinet decision. That 
was not the controversy before this 
Court, and therefore this Court took care 
to point out that the opinion expressed 
by the Industrial Tribunal that the Pro- 
duction Bonus Scheme was in addition to 
ex gratia payment of bonus under the 
Cabinet decision "was uncalled for and 
outside the scope of the reference". We 
are clearly of the view that the- workmen 
having opted in favour of bonus pay- 
able. according to the Cabinet decision, 
were not entitled to claim production 
bonus in addition. It may be pointed out 
that in fact the Corporation. paid the 
amount of production bonus to the work- 
men together with 4 days’ advance pay- 
ment of bonus with a view to making up 
total payment of 80 days’ basic wages 
plus dearness allowance as contemplated 
y the Cabinet decision. The Labour 
Court was, therefore, right in taking the 
view that production bonus of 11 days 
basic wages plus dearness allowance was 
property taken into account in computing 
onus payable to the workmen actord- 
ing to the Cabinet decision and in the 
circumstances, nothing further remained 
to be paid by the Corporation to the ap- 
pealing workmen. 


18. In the 
stand dismissed with 
oughout. 


result, the appeals 


no order as to costs 
Appeals dismissed. 


bam 
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Cabinet decision. "This conclusion is fur- 
ther strengthened by the fact that an.ad- 
ditional payment of 0.4 day's basic wape 
and dearness allowance was made to the- 
workmen under the circular dated 9th Sep- * 
tember, 1966, so as: to make up total pay- 
ment of 30 days' basic wages plus dear- 
ness allowance as directed by the Cabi- 
net decision. We are, therefore, of -the 
view that the Labour Court was right in 
treating the amount of performance re- 
{ward as part of bonus payable on thé | 
basis of the Cabinet decision and on that 
footing, rejecting the claim of the appeal- 
ing workmen. - 


16. That takes us to considera- 
tion of the question in regard to claim - 
for bonus for the year 1965-66. Here the. 
dispute was in regard to production bonus . 
of I1 days' basic wages plus dearness al- 
lowance paid by the Corporation to the 
workmen. The appealing workmen con- 
tended that this. amount of production 
bonus was not liable to be taken into ac- 
count in determining whether any amount : 
remained to be paid to the workmen.by 
way of bonus on the basis of the Cabi- 
net decision as determined by this Court, 
while the Corporation urged to the cont- 
rary, saying that the amount. of produc- 
tion bonus was ig the nature of ex gra- 
tia payment and, in any event, the work- 
men having opted in favour of the Cabi- 
net decision as against the formula of. 
statutory bonus plus production bonus 
Suggested by the Corporation, the appeal- 
ing workmen were not entitled to cum 
payment of bonus according to the Cabi- 
net decision without taking into account- 
the amount of production bonus already 
received by them and the same was liable 
to be adjusted against the bonus payable 
on the basis of tbe Cabinet decision. We 
are of the view that both the limbs of 
contention urged on behalf of the Corpo- 
ration are well founded and the’ argu- 
ment of the appealing workmen to haye 
pn of the amount of product on 

onus over again in-the shape of ex gra- ~ 
tia bonus cannot be, accepted. h 


l7. In the first place, it is clear 
from the note in.regard to "bonus pay- 
ments" attached to the circular dated 9th 
September, 1966, that 95% of the attain- 
able production was not reached ‘in the 
year 1965-66 and no production bonus 
was, therefore, strictly speaking, payable 
to the workmen on the ternis of the Pro- 
duction Bonus Scheme. -It is true that 
95% of the attainable production which 
was the minimum. required for earning 


-the communication 
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. production bonus under the scheme could 
‘not be achieved because 


of the pro- 
gramme of extensive overhauling of elec- 


- trolysers which was undertaken. during 


this year, but whatever be the reason, 


“there is no doubt that the minimum pro- 


duction of 95% was not reached and the 
workmen could not in law make. a claim 
to production bonus. The payment of 
production bonus of 11. days’ basic wages 
plus dearness allowance was; therefore, 
clearly ex gratia payment and.if that be 
so, it. was rightly ^ included as part of 
bonus payable on the basis of the Cabinet 
decision. Secondly, it is evident from the 
decision of this Court, which, being a 
decision in Appeal, completely replaced 
the Award of the Industrial Tribunal, 
that the workmen .were held entitled to 
bonus on the basis of the Cabinet deci- 
sion, not on the ground that the Cabinet 
decision was a directive issued by the 
President which would be binding on the 
Corporation as a matter of law, but on 
the ground that the Corporation had made 
an ofter to the workmen to opt between 
the Cabinet decision and statutory bonus 
plus production bonus according to the 
Scheme formulated by the Corporation 


. and the workmen opted in favour of the 


Cabinet decision and hence the Cabinet 
decision was.binding on-the Corporation. 
The following passages from the judgment 
of this: Court leave no room for doubt 
on this point: : $ 
© Se... dt ds clear that the Central 
Cabinets decision was made known to 
the workmen who were given the option 
either to accept the Cabinet decision, as 
conveyed to the appellant by the Circu-: 
lar letter-of December 21, 1965, or the 
pore bonus scheme as formulated 
y the appellant Corporation. ...:.. His 
(Le. Shri Vadlhera's) evidence clearly 
shows that the management has commu- 
nicated to the workmen the Cabinet deci- 
sion, as conveyed by the. Circular létter: 
of the..Government dated December 21, . 
1965.~ This evidence further makes it clzar 
that the workmen declined to opt for the . 
production bonus: scheme, but, on the 
other hand, insisted that bonus must be 
pm them according to the Cabinet’s 
ecision. ...:.... So long as the Cabi- 
net decision has been communicated and 
option was given to the workmen; it does 
not in our opinion.matter at what stage 
was made to . the 
labour. ......... "When once’ it is esta- 
blished, as in this case, that the Cabinet 
decision regarding ex gratia payment of 
bonus: has heen ‘communicated to the 
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appeals must, therefore, be dismissed 
without going into the merits of the ques- 
tion whether the Labour Court was right 
in taking the view that the workmen had 
received the entire amount payable to 
them by way- of bonus under the deci- 
sion: of this Court and nothing further 
remained to be paid to them. The ap- 
pealing workmen disputed the legality 
and binding character of the settlement 
despite the, decision of the Division: Bench 
of the High Court of Punjab and Har- 
ana which held the. settlement to be 
air and just and hence binding on the 
workmen. It may-be pointed out that 
this decision was sought to be taken in 
appeal before this Court by an applica- 
tion for special leave but this Court re- 
füsed to grant special leave and hence 
this decision became final between the 
parties. But the question would still re- 
.main as to how far this decision: would 
stand in the way of the appealing work- 
` men challenging the validity and binding 
character of the settlement. Even if it 
does not debar them. from impugning the 
Settlement the question ouk still Save 
to be conside whether the settlement 
was fair and just and properly entered 
into by the Union and binding on the 
workmen. But for the purpose of decid- 
‘ing the present appeals, it is not neces- 
Sary.to go into these questions the deter- 
mination of which may affect prejudicial- 
ly various other proceedings pending be- 
tween the workmen and the Corporation, 
as we are of the view that the Labour 
Court was ‘right in holding that the 
amounts payable by way of bonus for 
. the years 1964-65 and 1965-66 according 
~. ito the decision of this Court were fully 
paid to the workmen and their claim for 
payment of any further amounts was un- 
justified. Our reasons.for saying so are 
as follows: : : 


‘We will first take up for considera- 
. tion the claim of the appealing workmen 
for bonus for the year 1964-65. It was 
.common ground between the parties that 
according to the decision of this Court 
the-workmen were.entitled to receive by 
way of bonus for the year. 1964-65 
80 days’ basic wages plus dearness allow- 
.ance as provided in: the Cabinet decision. 
The statutory bonus payable to the work- 
men for the year 1964-85. was admitted- 
ly the minimum statutory bonus of 4% 
of the annual wages, ie. 14.6 days basic 
wages plus dearness allowance. That 
left ex gratia payment of bonus to the 
extent of 154 days’ basic; wages plus 


"wages plus dearness allowance. 
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dearness: allowance to be made by the 
Corporation to the workmen so as to 
make up total payment of 80 days’ basic 
This ex 
gratia payment of bonus was made by 
the Corporation to the workmen in two 
instalments.. One instalment was the 
payment of 15 days’ basic wages plus 

earness allowance by way of perform- 
ance reward and the other was the pay- 
ment of 0.4 day's basic wage plus dearness 
allowance under the circular dated 9th 
September, 1966. The appealing work- 
men did not object to 0.4 day’s basic wage 
plus dearness allowance Pug tem into 
account in computing 30. days’ basic wages 
plus dearness allowance receiveable by 
them under the decision of this Court, 
but they contended that 15 days basic 
Wagen plus dearness allowance by way of 
performance reward could not be legiti- 
mately taken into account for this pur- 
pose. We are unable to appreciate this 
contention. It is wholly fallacious in that 
it fails to take into account the true cha- 
racter of the payment of performance re- 
ward. It can hardly be disputed that thej , 

erformance reward was paid by the 

oe to the workmen ex gratia 
without there being any legal obligation 
to do so and this payment was made 
solely in recognition a e good perform- 
ance given by the workmen. It was real- 
ly in the nature of ex gratia payment of 
bonus which was made_ because the sta- 


_tutory bonus was only 14.6 days’ basic 


wages plus dearness allowance and that 
fell short of 80 days’ basic wages plus 
dearness allowance which had been paid 
to the workmen ex gratia in the earlier 
two years. This is evident from the note] ` 
made by the Chairman and Managing 
Director of the Corporation in the margin 
of the letter dated 21st December, 1965. 
The Cabinet decision embodied in this 


. letter required the Corporation to pay to 


the workmen bonus equivalent to 80 days' 
basic wages plus. dearness allowance and 
since payment of performance reward of 
15 days’ basic wages plus dearness al- 
lowance in addition to the statutory bonus 
of 146 days’ basic wages plus dearness 
allowance would be in compliance with 
the Cabinet decision, the airman and 
Managing Director stated in the note that 
instructions may be issued "for. payment 
of performance reward at Nangal as al- 
ready approved by the Board”. There 
can, therefore, be no doubt that the ex 
gratia’ payment of performance reward 
of 15 days’ basic wages plus dearness al- 
lowance was in. implementation of the 
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13. ` The 
in computing the amount of bonus pay- 
able to them according to the Cabinet 
decision as held in the decision of this 
Court, the Corporation was not entitled 
to deduct performance reward of 15 days 
wages for the year 1964-65 and produc- 
tion bonus of 1l days' wages for the year 
1965-66 as it had done while making pay- 
ment under the circular dated 10th De- 
cember, 1968. The workmen accordingly 
preferred applications. to the Labour 
Court, Ludhiana under Section 88-C (2) 
of the Industrial Disputes Act, 1947 for 
computing the benefits awarded to them 
under the decision of this Court and pay- 
ment of amounts equivalent to perform- 
ance rewad of 15 days’ wages for the year 
1964-65 and production bonus of 11 days’ 
wages for the year 1965-66 which had 
been wrongfully withheld. The Labour 
Court by a common judgment dated 31st 
July, 1970, rejected these applications on 
the ground that performance reward of 15 
days wages paid to the workmen for 
1964-65 as also production bonus of 1I 
days wages paid to the workmen for 
1965-66 represented ex gratia: payments 
which the Corporation was under no legal 
obligation to make to the workmen and 
these payments were, therefore, liable to 
be taken into account.in determining whe- 
ther any, and if so, what arrears remain- 
ed due and payable by the Corporation 
to the workmen according to the decision 
of this Court. There were im all over 
1400 applications disposed of by this judg- 
ment of the Labour Court, but out of them 
only 784 felt aggrieved by the judgment 
and they preferred applications for spe- 
cial leave to appeal against the judgment 
to this Court. 

* 


. M. Whilst the applications for 
special leave were pending, a settlement 
was arrived at between the Union and the 
Corporation in certain conciliation pro- 
ceedings which were initiated as a result 
of a demand D/- 28-9-1970 made by the 
Union regarding payment of bonus for 
1969-70. This settlement brought about an 
overall compromise of all pending dis- 
putes between the parties and one of the 
terms of the settlement was that "for all 
the years up to and inclusive of the year 
1969-70, all claims of the workmen under 


the Payment of Bonus Act and under the - 


Production Bonus Scheme stand settled 
finally and irrevocably with the payment 
of eighty three days bonus" as provided 
in clause (1) and ^no claims of bonus of 
any type, statutory or otherwise, for any 


workmen claimed that 


rud 


‘filed the writ petition 


: Bench on 9th May, 1973, 


of.the years up to and inclusive of 1969- 
70 would be raised by the workmen”. 
The Corporation in view of this settlement 
opposed the applications for special 
leave preferred the workmen on the 
that .no clans for bonus of any 
type for the years 1964-65 and 1965-66 
survived after the settlement. But it ap- 
pears that in the meanwhile a writ peti- 
tion was preferred by five workmen in 
the High Court of Punjab and Haryana ` 
challenging the legality of the settlement 
on various grounds. Prem Chand Jain, 
J., who heard the writ petition, took the 
view that the impugned -settlement was 
collusive and in any event not properly 
entered. into by the Union and was not 
binding on the workmen. The Corpora- 
tion ‘assailed: the .correctness of this judg- 
ment.on a Letters Patent appeal preferred 
before a Division Bench of the High 
Court. The Division’ Bench disagreed 
with the view taken by Prem Chand Jain, ` 
J., and held that the workmen who had 
having received 
benefits under the impugned settlement - 
must be held to have waived their right 
to claim bonus on any other formula than 
that set out in the settlement and the set- _ 
tlement was accordingly not liable to be 
quashed at their instance. The Division 
Bench observed that, in any view of the 
matter, the settlement could not be re- 
garded as collusive and there was noth- 
ing ‘to show that it was not fair and just 
to the workmen. The Division Bench ac- 
cordingly upheld the settlement as valid 
and binding on the workmen. But before 
this decision was given by the Division 
e applications 
for special leave came- up for hearing on 
19th December, 1972 and since at that 
date, the decision of Prem Chand Jain, J., 
holding the impugned settlement to be 
invalid and not binding on the workmen 
stood unreversed, this Court untrammelled 
by the settlement, granted special leave . 
to the workmen. Hence the present ap- 
peals. i f 

15. . When the appeals reached 
hearing before us, a oe krinay objec- 
tion was raised on behalf of the Corpora- 
tion that, in view of the settlement dated 
8th October, 1970, arrived at between 
the Union and the Corporation which set- 
tlement was, by virtue of the provisions 
of Section 18, sub-section (8) of the Indus- 
trial “Disputes Act, 1947, binding on all 
the workmen — the appealing workmen 
were not entitled to claim any amount 
from the Corporation by way of bonus 
for the years 1964-65 and 1965-66 and the 
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bunal rejected the claim of the Corpora- 
tion that the Production Bonus Scheme 
was introduced in consultation and’ with 
the approval of the Central Government 
and held that the, introduction of- that 
scheme was not in lieu of ex gratia pay- 
ments made on an ad hoc basis in the 
previous years and the Cabinet decision 
could not, therefore, be said to have been 
modified as contended by the Corporation 
and the Corporation was bound to im- 
plement the Cabinet decision. The In- 
dustrial Tribunal thus accepted the claim 
of the workmen for payment of minimum 
bonus for the years 1964-65 and 1965-66 
being fixed at Rs. 110/- and regarding the 
maximum the Industrial Tribunal held 
that that was a matter of calculation, hav- 
ing regard to the wae of an employee; 
but it restricted its direction in this re- 
gard to the years 1964-65 and 1965-66 and 
eclined to express any opinion regard- 
- ing future years. The Industrial Tribunal 
also, negatived the claim of the Corpora- 
tion to treat 4 days’ advance bonus 


the bonus payable in future years. 


1L . The Corporation, being ag- 
grieved by the Award of the Industrial 
Tribunal, preferred an appeal to this 
Court by special leave. The apran was 
' heard by a Division Bench of this Court 
consisting of Bhargava and Vaidialingam, 
JJ. The Division Bench did not consider 
it necessary to decide the wider question 
whether the Cabinet decision communi- 
cated to4the Corporation by the letter 
dated 21st December, 1965 constituted a 
directive of the President binding on the 
Corporation, or whether, without anything 
more, the workmen would be entitled to 
make any claim against the Corporation 
on the basis of the Cabinet decision. The 
Division Bench took the view that the 
Corporation “gave an option to the work- 
. men either to accept the Cabinet deci- 
sion or the Production Bonus Scheme, 


and the workmen opi in favour of the 


Cabinet decision and hence the Corpora- 
tion was bound to comply with the Cabi- 
net decision and the workmen were en- 
titled to-be paid on the. basis of the Cabi- 
net decision. The Division Bench reject- 
ed the alternative contention of the Cor- 
poration based on the Production Bonus 
Scheme and held that there was no evi- 
dence to show that the Production Bonus 
Scheme was introduced by the Corpora- 
tion with the consent and approval .of 
the Central Government in lien of ex 
gratia payments of bonus and it could 


aid ~ 
. for the year 1965-66 as deductible from | 


not therefore, be said that “on tlte intro- 
duction of the Production Bonus Scheme 
all payments of ex gratia bonus ceased” 
and there was accordingly no-modification 
of the Cabinet decision as contended on 
behalf of the Corporation. -` The Division 
Bench pointed out that “..once it is esta- 
blished, as in this case, that the Cabinet 
decision regarding ex gratia payment of 
bonus has been communicated to the 
workmen with an option to accept the 
said decision or the Production Bonus 
Scheme and the labour wanted the Cabi- 
net decision to be implemented, it. fol- 
lows thát an agreement under Section 34 
(3) of the said Act", ie. the Bonus Act, 
"has come into effect and it is valid”. The 
conclusion reached by the Division Bench 
on.this line of reasoning was that the 
Corporation was bound to implement the 
Gabinet decision and make ex gratia pay- 
ment of bonus as claimed by the workmen 
for the years 1964-65 and 1965-66 and 
was not entitled "to deduct the advance 
wages of 4 days paid for the year 1965- 
06. This decision was given by the 
Division Bench on 15th November, 1968 
and it is reported in Fertilizer Corpora- 
tion of India v. Workmen, (1969) 2 SCR 
A (AIR 1970 SC 867 = 1970 Lab IC 

12. The General Manager of the 
Corporation with.a view to complving 
with this decision issued a circular dated 
10th December, 1968, stating that “those 
workmen who have been paid Jess than 
Rs. 110/- as minimum towards statutory 
bonus plus ex gratia for the year 1964-65 
and statutory bonus plus production bo»ns 
for the year 1965-66 will be paid arre irs 
to make a month’s wage subject to a mini- 
mum of Rs. 110/- and a maximum of 
Rs. 300/- for each of these’ two years”, 
and “interest at 6% for the period 8th 
March, 1968 (the date on which the Tri- ` 
bunal’s Award came into effect) to 13th 
December, 1968, will also be paid along 
with this amount.” While computing 
whether any arrears were payable to the 
workmen according to the decision of 
this Court, and if so, what was the quan- 
tum of such arrears, the Corporation 
adjusted the statutory bonus of 14.6 days’ 
wages and 0.4 day’s wage.as also perfor- 
mance reward of 15 days’ wages for the 
year 1964-65 and statutory bonus of 14.6 
days’ wages and “advance production 
bonus" ‘of 4 days’ wages as also produc- 
tion bonus of 11 days’ wages for the year 
1965-66 and paid only the balance toge- 
ther with interest to such of the work- 
men as were found entitled to the same. 


£ n 
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ing failed, the ‘Government of India 
bv an order dated 3lst October, 19006, 
referréd inter alia the following two issues 
for adjudication to the Industrial Tribu- 
nal under Section 10 (1) (d) of the Indus- 
trial Disputes "Act, 1947: - PCM 


“I. Whether the workmen are justi-- 


fied: in demanding the minimum bonus 
payable for the years 1964-65, 1965-66 and 
uture years being fixed @ Rs. 110/- and 


maximum @ Rs. 360/- per worker? If. 


so, with what details ? 


2. Whether the action-of the manage- 
ment in treating 4 days advance bonus 


paid for the year 1965-66: as deductible- 
om bonus payable in future years is jūs- 
tified P If so, are any conditions or stipu- 
lations necessary and if so; with what de-.. 


tails P” - . : . 

The workmen contended before the In- 
dustrial Tribunal that the Cabinet deci- 
sion was binding on the Corporation as a 
directive issued by the President ànd the 
. workmen were entitled .to enforce the 
right conferred on them.by the Cabinet 
decision and to claim that, in addition to 
the statutory bonus, they should have ex 


gratia um of bonus só as to make 
a 


payment of 30 days' basic wages 
allowance for the years 


up tot 
plus dearness : 


1964-65 and 1965-66 subject to the condi-- 


tion that the minimum bonus payable 


should be Rs. 110/- at the lowest and’: 


Rs. 360/- at the highest. So far as the 
Production Bonus Scheme was concern- 
ed, the argument of the workmen was 
that the introduction of this scheme did 
not detract from the ex gratia payment of 
bonus which the workmen were: entitled 
to receive according to the Cabinet .deci- 
sion. The claim of the workmen thus 
amounted in substance to saying that they. 
should receive ex gratia payment of bonus 


in addition to statutory bonus. making up. 

80 days’ basic wages -. 
; > dated 21st December, 1965, was binding 
‘on the Corporation as a directive issued. 


in the, aggregate 


‘plus dearness allowance, unaffected y. 


the Production Bonus Scheme. The Cor- 
poratioí resisted the claim of the Union 
on two broad grounds. One ground was 


that, the Cabinet decision could not be. 


equated with a directive issued by the 
President and it was, therefore, not bind- 


ing on the Corporation and: in any event, - 


even if it.could be regarded as a direc- 
tive issued by the President to the Cor- 
poration, the workmen, who are third par- 


ties, could .not seek to enforce any right: 


based upon such directive. The Corpo- 


ration contended that in the circumstan-* 


ces the workmen were not entitled to 


. claim anything beyond the © statutory. 
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bonus and no legal claim could be made 
by them on the basis of ex gratia pay- 
ments of bonus in the previous years. 
There was also an alternative plea-taken 
by the Corporation that in any event the 
rate of bonus mentioned in. the Cabinet 
decision. would become payable only if 
the level of performance ‘or production 


.was properly maintained «and this condi- 


tion was.not satisfied in the case of the 
Nangal Unit. - The other -ground urged 
on behalf of. the Corporation was that the - 


. Production Bonus Scheme was introduc- 


ed by the Corporation with effect from 
Ist April, 1965, in consultation with. and 
after obtaining the approval of the Cen- 
tral Government and this scheme replac- 
ed the previous. system of.ex gratia pay- - 
ments made on an ad-hoc basis for the 
earlier two years. The production bonus 
was payable in, addition to the statutory 
bonus and since the Central Government 
had approved the scheme ‘of payment of 
Statutory bonus and production bonus in 
lieu of the past system of making ex gra- - 
tia and ad hoc payments, the Cabinet 
decision, stood modified to that extent and 


.the workmen were not entitled to statu- 


tory bonus plus ex gratia payment on the: | 
basis of the. Cabinet decision. -$o far as 
the claim of the workmen in regard to 4 
days' advance bonus was concerned, the 


Corporation pointed out that the amount 


of this advance bonus was deductible only 
where total bonus payable to the work- 
men in future: years exceeds 30 days’ basic 
wages plus.dearness allowance so that 
the minimum payment of 30 days' basic 
wages plus dearness owance inclusive 
of statutory bonus would not be reduced . 


by such adjustment. : 


10. The Industria] Tribunal made 
an award D/- 2-12-1967, deciding both 
issues 1 and 2 in favour of the workmen. 
The Industrial Tribunal held that the 
Cabinet decision embodied in the letter 


by the President and the worknien were 
entitled to claim: that so.long as it stood; 
it should be ‘given effect to by the Cor- 
poration. It was found by the Industrial 
Tribunal that the condition which requir- 
ed that the level of performance or ‘pro- 
duction should _ be. properly maintained 


. was satisfied and the claim of the work- 


men for ex gratia payment in addition to 
statutory bonus "in accordance with the 


-level of past ex gratia payments", i.e., 30 


days’ basic wages plus dearness allowance 


.was .accordingly justified on the basis of 


the Cabinet decision. . The Industrial Tri- 


1974 S. S. Sandhu v. Fertilizer Corpn. 


cided to introduce with effect from Ist 
April, .1965,-a Production Bonus Scheme 
in lieu of ex gratia payments. The work- 
men were entitled under this scheme to 
production.bonus at a rate varying from 
8% to 8.5% of the annual wages and the 
minimum production required 'to be at- 
tained for the ose of earning produc- 
tion bonus at ha lowest rate of 8% of the 
annual wages was 95% of “attainable pro- 
duction”. The intention of the manage- 
ment in introducing the Production Bonus 
Scheme was that in any year of good per- 
formance the workmen should be'able to 
earn “a bonus varying from 25% days 
wages to 1% months’ wages". : 

7. The statutory bonus payable 
according to the provisions of the Bonus 
Act for the year 1965-66 was 4% of the 
annual wages including dearness allow- 
ance and that came to 14.6 days’ basic 
wage plus dearness ‘allowance. So far as 
production bonus was concerned, it was 
necessary, in order to be eligible for earn- 
: ing minimum production bonus, that the 

production should be 95% or above of 
the attainable production. But ,unfortu- 
nately on account of extensive overhaul- 
ing of Electrolysers during the year 1965- 
66, the: production for the year 1965-66 
reached only 8,387,952 tons as against 
8,65,000 tons which represented 95% of 
the attainable production: No production 
bonus was, therefore, strictly payable to 
the workmen' under the Production Bonus 
Scheme, but’ even so, the management, 
with a view to preserving industrial har- 
mony and-peace decided, as a special 
“case, to pay minimum 8% production 
. bonus on the assumed basis that 3,37,952 
‘tons turned out by the workmen repre- 
sented the minimum eligibility for pro- 
duction bonus. But 8% of the annual 
wage came to only 11 days’ basic wage 
plus dearness allowance .and coupled with 
the statutory bonus of -4%, they aggregat- 
ed to 25.6 days’ basic wage plus dearness 
allowance. Even then the total payment 
fell short of the amount representing 30 
days basic wage plus dearness allowance 

aid by the Corporation to. the workmen 
or the years 1962-68 and 1983-64. "The 
management, therefore, 
additional 4:days' basic wage plus dear- 
ness allowance as advance _ production 
bonus "to be adjusted as and when the 
total bonus payable to the workers ex- 
ceeds 80 days' wages in future". We have 
. already noticed that the amount of. bonus ` 
and performance reward, paid to the 
workmen for the. year 1964-65 represent- 
ed 29.6 days’ basic wages plus dearness 


decided to give - 
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allowance and since that too was short of 
30 days' basic wages plus dearness allow- 
ance paid to the workmen for the years 
1962-63 ‘and 1963-64, the management de- 
cided to give 0.4 day’s basic wage plus 
dearness allowance so as to make up 30 
days’ basic wages plus dearness allow- 
ance for the year 1964-65. This compo- 
site decision was communicated by the 
management to the workmen by a circu- 
lar dated 9th September, 1966 and pay- 
ment was made to the workmen accord- 
ing to this circular. 


8. The net effect was that for 


the year 1964-65 the workmen were paid 
statutory bonus representing 14.6 ys’ 
basic wages plus dearness allowance 


under the circular dated 27th September; 
1965, 15 days’ basic wages plus dearness 
allowance: under the Circular dated 28th 
December, 1965 and 0.4 day's basic 
wage plus dearness allowance uüder the 
circular dated 9th September, 1966 mak- 
ing up in aggregate 30 days' basic wages 
plus dearness allowance, and for the 
ear 1965-66 they received ‘statutory 
onus .of 14.6 days’ basic wages plus 
dearness allowance, 11 days’ basic wages 
plus dearness allowance, as production 
onus and 4 days’ basic wages plus dear- 
ness allowance as advance production 
bonus making up in the aggregate 29.6 
days’ basic wages plus dearness allowance 
ag the circular dated 9th September. 
968. 


9. The Nangal Fertilizer Workers 
Union, which was a union of workmen 
of the Nangal Unit of the Corporation, 
claimed in a charter óf demands submitt- 
ed on 19th August, 1968 that .the 
Corporation was bound to act ac- 
cording: to the decision of the Central 
Cabinet communicated -by the letter 
dated 21st December, 1965 and bonus 
was, therefore, payable to the workmen 
for the years 1964-65 and 1965-66 at the 
same rate as it had been paid ex gratia 
in the previous years, ie. the minimum 
bonus payable should be at the least 
Rupees 110/- and at the.highest Rupees 
860/- per workman. The Union also dis- 
puted the right. of the management to 
adjust’ 4 days advance bonus paid for 
the year 1965-66 against the bonus pay- 
able in. future years. There were also 
certain other demands made by the 
Union in the charter of demands but 
it is not necessary to refer to them: The 
management did not comply with the de- 
mand of the Union regarding pay- 
ment of ‘bonus and conciliation hav- 
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cording to the provisions of that Ordi- 
nance, the workmen were entitled to 
bonus equivalent to 4% of thé basic wage 
plus dearness allowance. The General 
Manager of the Corporation, therefore, 
issued a circular dated -27th September, 
1965, stating that it had been decided to 
pay bonus for the year 1964-65 as pro- 
vided in. the Bonus Ordinance and ac- 
cording to the provisions of the Bonus 
Ordinance the amount of bonus that was 
poate was the minimum bonus equiva- 
ent to 4% of the total basic wage and 
dearness allowance or Rs. 40/- whichever 
may be higher. It may be pointed out 
` that by the time this circular was issued. 
the Payment of Bonus Act, 1965 (herein- 
after referred to as the Bonus Act) had 
already come into force on 25th Septem- 
ber, 1965. But nothing turns. upon it, be- 
cause the provisions of the Bonus Act 
were in material respects identical as 
the provisions of the Bonus inance. 
The workmen were paid the amount of 
this bonus at 4% of the total basic wage 
plus dearhess allowance on Ist October, 
1965, as stated in the circular. 

4. Now, during the year 1964-65, 
the production of the Naon Unit reach- 
ed 3,74,241 tons, as exceeding the target 
of 3,70,000 tons. The amount of bonus 
paid to the workmen for the year 1964-65 
in accordance with the provisions of the 
. Bonus Ordinance, however, represented 
only 14.6 days’ basic wage plus dearness 
allowance. “That was very much less 
then the amount 
workmen for the years 1962-68 and 1963- 
64 which was 30 days’ basic wage plus 
dearness allowance. The management, 
therefore, decided to make ex p pay- 
ment to the  workmen equal to half 
'month's basic wage plus dearness allow- 
ance by way of performance reward in 
addition to the statutory bonus of 4%, 
'and a circular dated 28th December, 
1965, was accordingly issued by the Gene- 
ral Manager stating that “in recognition 
of the good performance during the year 
1964-65, the management has decided to 
pay performance reward to the workers 
of the Nangal Unit and the amount of the 
said reward will be equal to. half month's 
wages including dearness allowance as 
drawn by the workers for the month of 
March, 1965. It was common ground be- 
tween the parties that the amount of this 
performance reward’ was paid to the 
workmen shortly after the date of issue 
of this circular. The result was that the 
workmen received in the aggregate 29.6 
days’ basic wage. plus dearness allowance 


ed as in (i) above. 


of bonus paid to the 


_been approved by the. Board 


by way of statutory bonus and perform- 
ance reward for the year 1904-65. 

5. Meanwhile, however, on 2nd 
December, 1965, a decision was taken by 
the Central Cabinet in regard to bonus 
payable to workmen in public sector un- 
dertakings. This decision was communi- 
cated by the -Government of India to the 
Chairman and Managing: Director of the 
Corporation by a letter dated 21st De- 
cember, 1965. The substance of the 
Cabinet decision as communicated in the 
letter dated 21st December, 1965, was 
that competitive public sector undertak- 
ings, which had made ex gratia payments 
to: their workmen in the past, should con- 
tinue tó make ex gratia payments on the 
following basis: 


(i All non-competing public sector 
undertakings should pay ex gratia to 
their employees amounts which they 
would be liable to pay. as bonus if they 
were to fall within the purview of the 
Payment of Bonus Act. 


: (ii) Where such an undertaking has 
made’ ex gratia payment in the past, the 
amount of such payment should be treat- 
ed as absorbed in the amount determin- 
In other words any 
claim of employees to payment determin- 
ed on the lines of the Bonus Law as an 
addition to payment on the scale of ex 
gratia payments in the past should not be 
accepted. If the past ex gratia payment 
had been higher than the amount as 
worked out as.in (i) above, the level of, 
past E gratia payment should be main- 
tained. puc : 


Tt does not appear from the record as to 
when the letter dated 21st December, 
1965 was received by the Corporation, 
but as soon as it was received, a note 
was made by the Chairman and Manag- 
ing Director of the Corporation in the 
red ag of that letter to the following 
effect: Pu 


"Please issue instruction for payment 
of performance reward as Nangal has also 
This note, as the contents indicate, -was 
obviously. made before the amount of per- 
formance reward was paid by the Cor- 
poration to the workmen. ' - 


6. It appears that the Corpora- 
tion received advice from: its Labour Law 
Officer that the Corporation should avoid 
making ex gratia payments to its work- 
men “as these were beset with difficul- 
ties” and the management, therefore, de- ` 
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poration and since the workmen. opted 
in favour of the former as against the 
latter, they were entitled to bonus accord- 
: ing to the Cabinet decision, but then the 
could not claim production bonus as well. 
The amount of production bonus paid to 
them was accordingly liable to be taken 
iuto account in computing bonus payable 
to them under the Cabinet decision, The 
workmen having opted in favour of bonus 
payable according to.the -Cabinet deci- 
sion, were not entitled to claim produc- 
tion bonus in addition. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1970 SC 867 = (1969) 2 SCR 706 = 
1970 Lab IC 748, Fertilizer : Corpora- 
- tion of India v. Workmen ‘ll 
The Judgment of the Court was deli- . 
vered by m ip i 
BHAGWATI, J.:— These appeals by 
special leave, are directed against a judg- 
ment of the Labour Court, Ludhiana in 
various applications preferred by the ap- 
pellants under Section 38-C (2)-of the In- 
dustrial Disputes Act, 1947. In order to 
appreciate the controversy which arises 
for determination in these appeals, it is 
ce. to notice the. facts in some de- 
tail. z - ; 
' & - The. appellants were at all 
material times ‘workmen employed in 
Nangal Unit of the Fertilizer Corpora- 
tion of India Ltd. which is the respon- 
‘dent in these appeals. The Fertilizer 
‘Corporation of India Ltd., (hereinafter re- 


. ferred to as the Corporation) is a limited : 


company incorporated under. the Compa- 
nies Act, 1956 and it is a Government 
company as defined in Section 617 of that 
Act. .It has two units for manufacture of 
Fertilizers, one at Nangal and the other 
at. Sindri. The Nangal unit of the Corpo- 
ration went into production for the fest 
time during the year 1962-63 and though 
` it was the first year of production, it did, 
: well and as against a target of 2,80,000 

tons, it produced 2,84,822 tons. The 
management, therefore, “decided to pay 
ad hoc bonus to the ‘employees of the 
Nangal Unit for--good performance an 
` 8 circular -dated -20th. October, 1963 was 
. accordingly, issued by thé General Mana- 
`- ger stating that. ad hoc-bonus will be paid: 


to all employees -whose ‘basic salary. on . 
, 1963 did not exceed Rs. 500/- : 


ist Marc 
. pe month and'the amount of bonus would 
' be one month's basic salary plùs dearness 
allowance subjéct to the condition that 
no employee would get less than Rs. 100/- 
or more than Rs..800/-. The employees. 
| of the Nangal Unit were accordingly paid 
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ad hoc bonus to the extent of one month's 
basic: salary plus dearness allowance for 
the.year 1962-68. So far as the ‘year 
1963-64 was concerned, the- recommenda- 
tions of the Bonus Commission had al- 
ready been made by the time the mana- 


gement came tò consider the question of 


payment of bonus for that year. Since 
according to the recommendations of the 
Bonus Commission minimum . bonus 
equivalent to 4% of the total basic wage 
and dearness allowance was payable to 
the employees of the Nangal Unit, the 
management decided to sanction pay-: 
ment of such bonus to employees whose 
total basic wage and dearness allowance. : 
did not exceed Rs. 1,600/- per month. No 
er. amount was payable to the em- 


:ployees byway of bonus under the re- 


commendations of the Bonus Commission, 
but even so, in view of the fact that the 
Nangal Unit had produced 3,74,000 tons 
as against the target of 3,70,000 tons, the 
management decided to give to the em- 
ployees additional ex gratia payment for 
good performancé so that ` “the compul- 
sory bonus plus the ex gratia payment 
worked out to a month's wages" includ- 
ing dearness allowance. In implementa- 
tion of this decision, the General Mana- 
er issued a circular dated 17th Decem-- 
yer, 1964, stating that bonus equivalent to 
4% of the total basic wage and dearness 
allowance would be paid according to 
the recommendations of the Bonus Com- 
mission and additionally, ex gratia pay- 
ment would be made to the extent that 
such payment together with the bonus 


“would, be equivalent to one month's basic 


wage plus dearness allowance. Here also 
there was a condition that the total pay-. 
ment in case of employees drawing basic 
wage up to Rs. 500, per month would he 
subject to a minimum of Rs. 100/- and a 
maximum of Rs. 300/-. This condition 
was, however, subsequently varied by a 
circular dated 30th December, 1964, issu- . 
ed'on behalf of the Corporation which 
provided that the minimum limit of Rupees 
100/- in respect of bonus and ex gratia 


d. payment shall be raised to-Rs..110/-. The 


amount .of bonus and: ex gratia payment 
aggregating tó one month's basic wage. 
and dearness allowance, was accordingly: 
peto the: workmen: for the year. 1963- 


. 8. ,"The question then arose in re- 
gard..to payment of bonus for the year 
1964-65. - By. that time the -Payment of 
Bonus Ordinance, 1965 (hereinafter refer- 
red to as the Bonus Ordinance) wasal- 
ready enacted on 29th May, 1965; and ac- © 
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decision — Claim for :ex gratia pay- 
ment unaffected by ‘production bonus 
_scheme  — Maintainability —  Un- 
'dertaking if can adjust production 


bonus while computing ex gratia bonus— 
(X-Ref:— Industrial Disputes -Act (1947), 
Section 38-C (2)). 


_ Brief. Note: — (A). The Fertilizer 
Corporation of India, a Government .Com- 
pany, made ex gratia payments equivalent 
to one month's basic wage’ plus dearness 
allowance subject to a minimum of Rupees 
110/- and 
workmen in the past. As the amount of 
bonus paid to the workmen for the year 


1964-65 in accordance with the provisions. 


of the Bonus Ordinance represented only 
14.6. days’ wages, the management decided 
to make ex gratia payment equal to half 
month's wages by way of performance re- 
ward in addirion to the statutory bonus of 
4%. With effect from 1-4-1965 ` the 
management introduced a .production 
bonus scheme according 
workmen were. entitled to production 
bonus at.a rate varying from 3% to 8.5% 
of the annual wages 
production required to be attained for the 
purpose of earning production bonus at 
the lowest rate of 3% was 95% of the 
“attainable production". Meanwhile, on 
9-12-65 -a decision was taken by the Cen- 
tral Cabinet in regard to bonus payable 
to workmen in public sector undertaking. 


The substance of the Cabinet deci- 
sion, which was communicated to the 
Corporation, was that competitive public 
sector undertakings which had made ex 
gratia payments to their workmen in the 
past should continue to make ex gratia 
payment. The Corporation offered the 
workmen the option of either accepting 
the cabinet decision or the production 
bonus scheme as formulated’ by the 
management and the workmen opted in 
favour of the Cabinet decision. The sta- 
tutory bonus of 4% payable according to 
the payment of Bonus Act for the year. 
1965-66 came to 14.6 days basic wages 
plus dearness allowance and as the pro- 
duction for that year was less than 95% 
of the attainable production, no. produc- 
tion bonus was strictly payable to the 
workmen but the management with a 
view to preserve industria! harmony and 
peace decided, as a special case, to pay 
-minimum 8% production bonus. But 3% 
of the annual wages came to only 11 days’ 
basic wages plus dearness allowance .and 
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duction of production bonus scheme by: 
undertaking — Workers (opting cabinet. 


a maximum of Rs. 300/- to its f 


to which the ~ 


: ward paid in 1964-65 and the 


and the minimum” tion bonus paid in 1965-66 and paid only 


.basi$ of 


j A.LR.. 
coupled with the statutory bonus of 4* 


‘that aggregated to 25.6 days’ wages which 
'fell.short of the amount representing 30 


days” wages paid to the workmen in the 
past years. "Therefore the management 
decided to give: additional 4 days wages 
as advance production bonus "to be ad- 
justed as and when the total bonus pay- 
able to workers exceeds 30 days' wages in 
future” .and after communicating the deci- 


--sion to the workers it was paid accord- 


ingly. Thereafter a dispute arose as to 
the payment of ex gratia bonus. The wor- 
kers claimed that the introduction of the 
production bonus scheme did not detract 
om the ex gratia payment of bonus 


“which they were entitled to receive ac- 


cording to cabinet decision. The matter 
was referred to the Industrial Tribunal 
and after the decision of the Supreme 
Court in appeal against the award of the 
Tribuna] the Corporation with a view to 
comply with the decision ‘that it was 
bound to implement the cabinet decision’ 
issued Circular to"pay the arrears to make 
a month’s wages for the years in ques- 
tion.. While computing the arrears the 
Corporation adjusted the performance re- 
produc- 


the balance together with interest to such 
of the workers as were found entitled to 
the same. In .an application under Sec- 
tion 33-C (2), I. D. Act the workers. claim- 
ed that they were entitled to receive ex 
gratia payment of bonus in addition to 
statutory bonus, making up to the aggre- 
gate of 30 days' wages unaffected by the 
production bonus scheme. 


Held that the Labour Court was 
right in holding that the amounts payable 
by way of bonus for the years 1964-05 
and 1965-66 according to the decision of 
the Supreme, Court were fully paid to the 
workmen and their claim for payment of 
any further amounts was unjustified. 

i . 7 (Para 1 

The performance reward, was pai 
by the Corporation to the workmen ex 

atia because the statutory bonus fell 


‘short of 30 days’ basic wages plus dear- 


ness allowance which had been paid to 
the workmen ex gratia in the earlier two 
years. The Labour Court was right in 
treating the amount of performance re- 
ward as part of bonus payable on the 
e Cabinet decision. (Para 15) 

Further, the workmen were given a 
choice between bonus payable accord- 
ing to the Cabinet decision and statutory 
bonus plus production bonus according 
to the, scheme formulated by the Cor- 
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said that he was associated with the Con- 
gress organisation at Singoli. He denied' 
that Swamiji of Bhanpura máde ‘any: ap- 


peal to the voters that voting for Con- ' 


gress would amount to the sin of killin 

cow. The respondents witnesses wante 

to condemn Ratan Lal Petlia by saying 
that Ratan Lal Petlia made arrangements 
for Jan Sangh. That is another illustra- 
tion of the partisan character of the res- 
pondents witnesses. _ 


50. Nathu: Lal, P. W. 19 was be- 
lieved by the High Court. It transpired 
in the evidence that Nathu Lal became 
liable to pay Rs. 872.06 to Krishi Sewa 
Sehkari Samiti and also to account for 73. 
bags of superphosphate. Nathu Lal sign: 
ed the document R-1/5. At the time of 
giving evidence he said it was Chhote Lal 
who promised to. pay and account for the 
phesphate. He did not rest content with 
that position. He said that he signed the 
document as a member. The High Court 
did not consider these justified criticisms 
of the evidence adduced on behalf of the 
respondent. 


5L Manna Lal'P. W. 20, gave 


evidence not only about the speech of . 


Swamiji of Bhanpura at Singoli on, 15th 
February, 1967, but also of the speech of 
the appellant at Singoli on 29th January, 
1967. As to the, appellant's speech Manna 
Lal said that the appellant talked of ‘cow 
killing Congress 10 times’ and that is how 
he remembered the speech. He narrated 
the speech of the appellant like other wit- 
riesses in the same language. Manna Lal 
said that Swamiji of Bhanpura spoke 
about voting for dharma and cow. Manna 
Lal came to court from Singoli along wi 

Ram Chandra Sharma. : 


52. The overwhelming impres- 
sion produced by the witnesses on behalf 
of the respondent is that they were all 
prepared on the same pattem of 
evidence. We are unable to hold on the 


entire evidence that there was any appeal . 


on the ground of religion or that there 
was any threat to voters of divine displea- 
sure if they voted for the Congress. 


58. The respondent alleged that 
there was a meeting at Diken on 15th 
February, 1967, where Swamiji of Bhan- 
pura spoke.- The allegations are that there 
was an appeal on the ground of religion. 
The respondent produced two witnesses 
oo Lal P. W. 10 and Ram Bilas P. W. 

l. 


54. Shanti Lal's evidence was that 
the cow ‘slaughter should be stopped and 
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Monday gyaras was a holy day and all 


‘should vote for Jan Sangh and thus earn 


happiness and bliss and it was the duty 
of every Hindu not to vote for cow killing 
‘Congress. This evidence does not sup- 
port the ` respondents case. Shanti Lal 
said that his family left on 10th February, 
1967. His family members went to Byama 
in Rajasthan to attend a marriage cere- 
mony. Shanti Lal however, said that he 
stayed on, 
1967 and returned on 28th February, 1987. 
This was to make it possible for him to 
Ee at Diken on 15th February, 


55. Ram Bilas P. W. 11, narrated 
the speech of Swamiji of Bhanpura. He 
however, said that he had no talk with the 
respondent. It becomes dificult to follow 
as to how the respondent would know 
about the presence of the witness at Diken 
and then cite him as a witness. i 

56. The respondent gave an un- 
dating to this Court to produce the 
witness for cross-examination. The wit- 
nesses however were not produced. That 
is another reason to hold that the res- 
pondent's case was not true. 

' For the foregoing reasons the 
judgment of the High Court is set aside. 
The election petition is dismissed. ^ > 

58. "The trial in the High Court 
lasted over 180 days. Both parties should 
have conducted the case with precision 
and clarity. The parties could have 
shortened the matter. Both parties are to 
pay and bear their own costs in the High 
Court as well as in this Court. 

Appeal allowed. 


AIR 1974 SUPREME COURT 1967 
(V 61 C 367) 
(From: Labour Court; Ludhiana) 
D. G. PALEKAR AND 
P. N. BHAGWATI, JJ. 


S. S. Sandhu and others, Appellants 
v. Mis. Fertilizer Corporation of India, 
Ltd., Respondent. 


.Civil Appeals Nos. 2758-8541 of 1972, 
D/- 18-4-1974. 


Index Note; — (A) Payment of 
Bonus Aet (1965), Section 34 — Ex gratia 
payment made in past — After coming 
into force of the Act Cabinet taking deci- 
sion that public sector undertakings which 
had made ex gratia payments should con- 
tinue to make ex gratia payment—Iniro- 


ER/ER/B763/74/LGC 


He left on 16th February, -: 
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48 The respondent's further case 


" ds that Swamiji of Bhanpura delivered a 


speech ah Singoli on -15th February, 1967. 


This speech was also: alleged by the.res- ' Cod 
pondent to be an appeal on the’ ground. 


of religion and a threat that the voters 
would incur divine displeasure if they 
voted for the ‘cow killing ‘Congress’. The 
High Court relied on the cvidence of 
P. W. 16 Paras Ram and P. W. 17 Bhan- 
war Lal Paras Ram was confronted with 
a document Exhibit R-1/50. . That dócu- 
ment contains the minutes- of the meetin 

of the Congress pon at Singoli on zoh 
August, 1966. he name of Paras Ram 
is mentioned there. The ‘name of one 
Ratan Lal is also mentioned there. ‘The 
High Court held that Paras Ram was a 


common name and there was nothing to- 


show that Paras Ram in Exhibit R-1/50 
was the same Paras Ram who appeared 
as a witness. 


44, Paras Ram said that Madan 
Lal Sharma a Jan Sangh worker made an 
announcement about the meeting. Madan 
Lal Sharma R. W. 16 gave evidence on 
behalf of the appellant and denied: that 


he made any announcement.” The High 


Court relied on the cross-examination- of 
Bhanwar Lal, P. W. 17. Bhanwar Lal 
in his evidence stated that Madan Lal 
Sharma of Singoli. made the announce- 
ment. It was suggested. to Bhanwar Lal 
in cross-examination that there was no 
such announcement. The High Court read 
that suggestion to mean that there was 


no person of the name of Madan Lal 
* Sharma in existence. 


That is totally mis- 
reading the suggestion. It is also not 
reading the evidence of Madan Lal 
Sharma R. W. 16 in the correct perspec- 
tive. 

Paras Ram was living at 


45. 


Nimech for the last 15 years. The res- ' 


pondent also admitted that Paras Ram 
lived at Nimech. Paras Ram said that he 
never attended any meeting excepting the 
one at Singoli. Paras Ram narrated the 
speech of Swamiji from memory. He also 
said that he never had any discussion 
with any witness or even with the res- 
pondent about the speech. If that were 
so, the respondent would not be able to 
call Paras Ram as a witness. This atti- 
tude is ical of almost all the witness- 
es on behalf of the respondent. The 
witnesses wanted to give the appearance 
of detachment and disinterestedness. The 
evidence indicates that they were coach- 
ed and they were not only interested in 
the Congress organisation bet also in the 
case of the respondent. 


ALR. 
. 46... Paras Ram denied that there 


‘was ‘any case ponding against him under 
e 


Section. 107 o Criminal Procedure 
e. When he was, confronted with 
Exhibit R-1/4 he admitted . that he was 
prosecuted. He also admitted that the 
respondent was his counsel in suits which 
were pending agaiast him. Paras Ram 
also admitted that his father went or a 
pilgrimage -and Bhanwar Lal P. W. 17 
was taken bv his father. Paras Ram said 


-that he came to court in the company of 


Bharwar Lal... 


. 47. ` Bhanwar Lal was known to 
the respondent. The respondent was his 
lawyer. Bhanwar Lal cooked for Con- 
gress workers. He came to Singoli for 
election oses. Bhanwar Lal admit- 
ted that he went with the father of Paras 
Ram on a pilgrimage. Bhanwar Lal re- 
membered the speech of the appellant at 
Singoli, on 29th January, 1907, as also the 
speech of Swamiji of Bhanpura. 


48. Bhanwar Lal and all other 
witnesses who spoke about the speech of 
Swamiji narrated the same in the same 
language and in the same order. The first 
part of the speech related to cow, the 
second part being an appeal to religion 
and the third part related to an appeal to 
voters that voting for Congress would 
amount to.a sin. Reading the evidence in 
print one gets the impression that each 
witness came prepared to play the part 


assigned to him. 
49. Exhibit R-1/8 dated 96th 
Au , 1966, is a notice for a meeting 


of the Congress Committee at Singoli. Ex- 
hibit R-1/50 dated 26th August, 1966, is 
the draft resolution of that committee 
meeting. It is written by the respondent. 
Exhibit R-1/5 dated 26th August, 1966, 
contains the minutes of the meeting at 
Singoli. Exhibit R-1/6 contains the minu- 
tes of the meeting of the Congress Com- 
mittee at Singoli on 2nd October, 1968. 
These documents show that Paras Ram, 
Bhanwar Lal and Ram Chandra Sharma 
were connected with the Congress orga- 
nisation. The respondent was also asso- 
ciated with the Congress Committee, The 
minutes showed that Ratan Lal Petlia was 
a member of the committee. The res- 
pondent’s witnesses stated that Ratan Lal 
Petlia was a worker of the Jan Sangh. The 
reason for saying so was that Ratan Lal 
Petlia was cited by the appellant as a wit- 
ness. The records show that Ratan Lal 
Petlia was associated with the Congress 
organisation. Ratan Lal Petlia R. W. 10 
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: 86. The respondent alleged: that 
the appellant was guilty of corrupt prac- 
tice within the.raeaning of Sections 23 
(2) and .13- (8) of the Act by reason of 
the-three-speeches delivered. by the Swa- 
` miji of Bhanpura on 15th February, 1967, 
at Morwan, Diker and Singoli. The res- 
` porident alleged that the .speecliés. were 


"st the instance of the appellant and in. 
` his presence and he introduced Swamiji ' 


to audience. 
37. . -Wih regard. to^ the speech : ‘at 


"Mórwar apart from the respondent there - 

A ebalf. They : 
were P. W. 7, Manek Lal, P. W..8, Raten `: 
Lal Gaur Banjara ` cand P. W. 9, Gulzari 


were three. witnesses on his 


Lal Mahajan. - Manek Lal gave 'evidence 
twice. The second time he gave evidence 
was.in accordance with the undertak- 
ing given by the respondent before this 
Court to produce some of thé witnesses 
at his own cost. That undertaking was 
bu at the hearing of an application 
y the appellant in this Court: for trans- 
fer of the case to another court. When 


Manek Lal gave evidence on the first oc-* 


casion he did not mention that Swamiji 
of Bhanpura. said at the meeting at 
Morwan on 15th February, 1967, that 20th 


‘February was a sacred day and to. vote: 
for Congress on such a sacred day would ' 
cow killing. 
he attended the: 


be to commit the sin.of 
Manek: Lal said that 
meeting of the Congress and of the Jar 


Sangh and he voted. à 


“38. Gulzari Lal said 
Morwan meeting was the only meeting he 
ever atttended. Both Manek Lal and Gul- 
zari Lal like other witnesses gave evi- 
dence about the speech of Swamiji of 
Bhanpura in identical language and in the 
same sequence. 

39. The  hollowness.. of the evi- 
dence adduced on behalf of the respon- 
dent is revealed by the testimony of 
Ratan Lal Banjara. He was confrorted 

_with Exhibit R-1/27. The High Court des- 
cribed this document to be ‘purloined 
brief. Exhibit R- 1/27 is is a document which 
contains the date’and hour of the meet- 
ing at Morwan, the text of the speech at 
Morwan. Thereafter there are 7 ques- 
tions and answers. .The questions are às 
to when did Swamiji come; how he came; 
who came with him: and it is also writ- 
ten in that document that the appellant 
came and listened to the speech and ex- 
ressed gratitude and thanks to the pub- 
Tic. Ratan Lal Banjara denied that he 
was tutored through that document. The 
alleged speech of Swamiji of Bhanpura 
itypen in Hindi. One of the notes in 
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"the: respondent asswitnesses. 


- ments did: not. seo the 


that the. 
$ : „Ram Jat. 


cant the Morwan meeting. aiso became in- 
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that document is that Moti Khema. Jat - 
‘and Gordhan Singh were not seen at the - 


- meeting. * ' Those two persons were. cited 


by the “appeilant. as; witnesses. -It i$ in- 
-deed eürious'that witnesses would speci- 


fically say as‘ to. who were not present 
‘and the names of;such persons who were 


not.present.aré ‘those who are cited by 
It is not 
only-unzatural bùt extraordinary that wit- 
nesses would notice as to who were hot 
present at the ‘meeting which, according. 
‘to, the witnesses, was attended. by 500 
persons, >.. 


40. Kanonier was shown 
Exhibit p- Ta His explanation was that 


‘the notes. were prepared for instructions 
.tó his counsel.’ 
-nient and the questions and answers roint 


The tenor of the docu- 


with pue accuracy:that the document 
was prepared to coach witnesses. The - 
respondent said that he had ae such ` 
notes for every ata ther doon- 

ight of the day. 
That would support the conclusion that. 
other ea ad been similarly pre- 


‘pared. It expletns why all witnesses spoke, 


the same language. All witnesses Were, 


coach 


oe 41. The P said that Jai > 
Ram Jat had taken notes, of the meeting 

at Morwan and gavé the same to the 
respendent. The respondent said that the 
notes were not of ‘significance, and, there- 
fore, he did: not take the notes. from. Jai 
If the notes were not signifi- 


significant. The non-vroduction of the 
notes and of the author of the notes are 
additional features to establish the vacui- 


‘ty of the respondert’s allegations about 


the speech o 
Morwan. 


-49. The High Court referred . to 
an article published in ‘Sudesh’ in the 
issue dated 20th November, 1966. There 
was an article written by Swamiji of Bhan- - 
pura. - The High Court observed that 
Swanilji of Hhanpura wrote in that arti- 
cle that the killing of cow was one man- 
ner of killing God, and, therefore. it was 
extremely probable that a person who 
held that view would while speaking of 
cow protection give 
'complexion and would condemn thóse who' 
did not share his views. This is a strange 
logic. We are unable to accept the 
evidence of th» respondent and his wit- 
nesses that there was any speech at Mor- 
wan that to vote fcr the Congress would 


Temm of Bhanpura at 


abe to commit the: sin of cow-killing. 


a deeply religious .- 
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would not be possible for the respondent 
to cite them as witnesses. "These features 


indicate that the witnesses appeared ` to- 


give a semblance of disinterestedness 
whereas in fact they -were all tutored-to 
support the case of the respondent. -The 
impression produced. by the witnesses is 
that their version of the speeches was 
similar to: reading cyclostyled copies of 


the speech. . We are unable to accept the: 


conclusion reached. by the High Court 
about the speeches of thé appellant at 
Jhatla. DTE 
“+ 80. 
_the appellant delivered a 
` Singoli on 29 January, 1967. 
tions are that the appellant committed the 


The respondent: alleged’: that 
speech at 


corrupt practice within the definition of. 


Section 123 (4) of the Act-by publishing 
the false allegation that the .respondent 
had paid Rs. 5000 to Kajod Dhakad to 
set him up as a candidate. The respond- 
ent also alleged that- besides the appel 
lant one Swami Brahmananda of Hima- 
chal Pradesh and Khuman Singh of Nimech 
also spoke at the meeting at Singoli on 
the same day. ^ - , 


81. 
oral evidence of P. W. 16 Paras Ram, 
P. W. 17 Bhanwar Lal, P. W. 18 Ram 
Chandra Sharma, P. W. 19 Nathu Lal and 
P. W. 92 Mange Lal Pancholi, 


89. P. W. 18 Ram Chandra Sharma 
admitted his signatures on Exhibits R-1/5 
and R-1/6. These two documents are 
‘minutes of meeting of the Congress party 
: of Singoli held in the months of August 
„and October, 1966. Ham Chandra 
Sharma’s name. appears in the notices of 


. the meetings of the Congress Party in the - 
months of- August and October, 1966 at ` 


Singoli which are ^ Exhibits R-1/7 and 
R-1/8. Ram Chandra Sharma appears as 
a signatory to the minutes. After having 
.. admitted the signatures Ram Chandra 

‘Sharma made attempts to disown his signa- 


tures. Exhibits - R-1/9, R-1/10, R-J/11, 
R-1/12, R-1/18 and Rl/l4 -are receipts 
signed by the witness Ram Chandra 


Sharma. These receipts relate to expenses 
"for meals and refreshments. arranged for 
the workers near about the time of the 
election. Ram Chandra Sharma denied his 
Signatures but he admitted that the Con- 

ess workers and other ‘customers paid 

im for the meals. He denied that he gave 
the respondent any receipt. Ram Chandra 
Sharma obviously wanted to ^ extricate 
himself from the receipts which nullified 
his oral evidence. Ram Chandra Sharma 
was a very interested witness and he was 


e allega- + 


‘January, 
"Sharma he also said that the appellant 


The High Court accepted the. 


ALR. 


directly associated’ with the respondent. - 
Ram Chandra Sharma said that the only 


. meeting he attended invhis life was the 
‘one at Singoli‘on.29 January, 1967. Such 


singular attendance is not only ‘suspicious 
but also  mendacious. Ram Chandra 


“Sharma not only gave from’ his mémory 


the speech of the appellant at Singoli but 
also added a gloss to it by stating that the 


appellant. spoke about tax on sugar. It 
"was not even the case of the respondent 


that -the appellant.-spoke about tax on 
sugar. Sa E 

38. P. W. 22 Mange Lal also sup- 
ported the case of the respondent about 
the appellant’s speech at Singoli on 29 
1967. Like Ram Chandra 


talked about tax on sugar. This shows 
how this pair of witnesses played the 
parrot in giving evidence. Mange Lal was 
confronted with Exhibit R-1/19'and Exhi- 
bit R-1/19-A: These. two receipts are in 
respect of rent of the building owned by 
Mange Lal The receipts are on account 
of rent from. the respondent.. Mange Lal 
said that he gave the receipts at the ins- 
tance of Radha Kishan.: The further ex- 
planation given by the witness was that 
the house’ was mortgaged with Radha 
Kishan. No document ‘was produced to 
prove the - mortgage. Radha Kishan is 
Mange Lal. wife’s uncle. Mange Lal’s at- 
tempt to explain away the receipts for 
rent was futile. Mange Lal also appears 
to be. one of the conveners of the Con- 
ess meeting as will appear from Exhi- 
its R-1/7 and R-1/8. He is also signatory 
to the minutes Exhibit R-I/6. Mange 
Lal said that the only meeting he ever 
attended was at Singoli on 29th January, 
1967. He:had never any talk with the 
respondent about the speech at Singoli. 
34. . 'These witnesses establish 
without any doubt that they were not 
truthful witnesses but came prepared to 
support the respondent' case. 


35. The other witnesses P. W. 17 
Bhanwar Lal and P. W. 19 Nathu Lal 
also spoke about the appellant’s alleged 
speech at Singoli on “29th January, 1967. 
These two witnesses also gave evidence 
about the speech of Swamiji of Bhanpura 
at Singoli on 15th February, 1967. The 
High Court accepted the evidence of 
these witnesses. We are - unable to ac- 
cept the evidence of Bhanwar Lal and 
Nathu Lal for the reasons to be given 
while discussing their evidence in con- 
nection with the meeting at Singoli on 
15th February, 1907. . i 
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.Servations about the first information re- 
port lodged by Sunder Lal Petlia R. W. 
85 with regard to an incident at Athana 
at the day of the meeting. A criminal 
case is. uu a a:result of that repar 
lodged b Petlia. The High Court held 
that the first information report is a for: 
gery. It.is true that the High Court in 
one, part of the judgment stated that what: 


ever was stated by the High Court about. 


the first information .report should not 


affect the judgment of the Magistrate. The 


High Court was wrong in pronouncing ob- 
servations on the report lodged by Petlia. 
We are unable to accept the views of the 
High Court on the report lodged by 
Petlia inasmuch as the criminal case is 
pending. . 

24. The respondents allegations 
with regard to the meeting at Jhatla on 
12 February, 1967 are under two heads. 
First, that the appellant is guilty of corrupt 
practice as defined in S. 128 (4) of the 


Act inasmuch as the appellant published 
'falsely that the respondent had set u 
somebody armed with a knife to attac 


the appellant. The second head was that 
the appellant was guilty of corrupt prac- 
tice as defined in Ss. 193 (2) and 128 
(8) of the Act by appealing to voters on 
the ground of religion and threatenin 
them with divine displeasure if they votec 
for the Congress candidate. The speech 
alleged. to be made by the appellant at 
m on 12 por 1967 was that 20 

ebruary, 1967 was the sacred day being 
a Monday gyaras and to give a vote to 
the- cow-killing Congress on that day was 
equivalent to cutting down one cow and 
it-would be on the voters to bear the 


responsibility for the sin. The High Court - 


accepted the oral evidence of the respond- 
ent and his witnesses. The respondent 
said that Mohan Lal Ramji Lal took notes 
of the meeting at Jhatla. Mohan Lal 
Ramji Lal was not examined by the res- 
pondent. The alleged notes were also 
not produced. These- features indicate 
that there were no such notes for if the 
notes were in existence the respondent 
would have produced the same in proof 
of the allegations. ` The respondent is a 
lawyer. The respondent not only under- 
stands but also appreciates the importance 
of documents if- they happen to be con- 
temporaneous documentary evidence. 

25. The witnesses on behalf of the 
respondent with regard, to the speech at 
Jhada were Daulat Ram Sharma P. W. 
12, Kastur Chand, Jain P. W. 18, Ratan 
Lal Jain P. W. 14 and Prabhu Lal P. W. 
15. The common features of all these 
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witnesses are that each witness spoke in 
identical words and in the same sequence 
about the speeches of the appellant. 


. 26. Daulat Ram Sharma admitted 
that he had no occasion to repeat the 
speech to anybody except hen he came 
to depose in court. Daulat Ram Sharma 
went in search of his cattle to the pond at 
Jhatla. He could not find his cow. He 
went to purchase tobacco. When ha 
reached the shop he saw a meeting of 
Jan Sangh going on. He heard the speech 
of the appellant. He does not belong’ to 
Jhatla but lives: at Jhabarka Rajpura at a 
distance of 8 furlongs from Jhatla. It is 


. indeéd remarkable that a person who by” 


chance walked to-the meeting would rot 
only remember the entire speech ascribed 
to the appellant in the election petition 
but also depose to it in court without ever 
having mentioned the speech to anybody 
and in particular the respondent. Daulat 
Ram Sharma stated that this was the onl 
meeting attended by him in his life. Suc 
a witness cannot inspire any confidence. 
27. | Kastur Chand Jain was the 
lling agent of the respondent. He dis- 
cussed with the respondent the latter's 
defeat about two months after the elec- 
tion. He told the respondent that he 
would give evidence in court without any 
summons. He attended the Congress 
Session and is associated with the organi. . 
sation. As an instance of his power of. 
memory he said that he could repeat the 
speech of the Congress Parliamentary 


.candidate delivered ón 24 February, 1907. : 


This witness appears to be partisan. ` 


28. Ratan Lal Jain was also ase’ 
sociated with the Congress organisation. 
He went to the extent of saying that he 
did not know that voting for Congress 
meant voting.for the respondent who was 
a Congress candidate. 


29. Prabhu Lal came to give evi- 
dence along with Ratan Lal Tain P. W. 14 
and Kastur Chand Jain P W. 18. They 
all stayed together at Mahalaxmi Lodge. 
They also met the respondent though they 
denied that they had any talk with the 
respondent about the evidence. It is in- 
oneal as to how the respondent 
would -cite such persons as witnesses un- 
less the respondent knew what they were 
going to speak about. A witness-is not 
called by a party unless the paxty knows. 
that the person can testify to the facts in 
the case. Witnesses on behalf of the res- 
pondent gave ‘the impression that they 
never mentioned to anyone about what 
they knew. If that be the position it 
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nesses did. Laxmi Lal said that he re- 
membered the speeches of everybody who 
spoke. Laxmi Lal in cross-examination 
stated that the appellant also talked of 


‘Lagan’. When he was asked as to why - 


he did not mention this fact in his ex- 
amination-in-chief, his answer was that the 
appellant had mentioned of ‘Lagan’ at the 
eni gr the speech, and, therefore, he did 
not speak about it in examination-in-chief. 
This indicates as to how Laxmi Lal tried 
to impart originality to his version of re- 
membrance of things. 

20. Chand Mohammad was believ- 
ed by the High Court with regard to his 
presence at Áthana but was disbelieved 
with regard to his presence at Sarwania 
Masania. It may be stated here that the 
High Court did not accept the case of the 
respondent with regard to Sarwania 
Masania. Chand Mohammad happened to 
be a casual witness with regar 
meeting at Athana. His evidence was that 
he was going to the house of Dhakad 
Kheri ad he stopped for a minute or two 
to listen to Jan Sangh speakers. 'That is 
how he heard the appellant D e The 
fortuitous manner in which Chand 
Mohammad attended the meeting at 
Athana shows that he was introduced to 
support the respondent by repeating what 
the previous witnesses said about the 
Athana meeting. This will be apparent in 
view of the fact that when Chand Moham- 
mad was examined for the second time 
like some other witnesses he said that he 
heard the speech of the appellant for a 
minute or two but he left the meeting be- 
fore the appellant’s speech was over. 
When Chand Mohammad was confronted 
with his previous statement his explana- 
tion was that on the earlier occasion he 
was thinking about the meeting of Kajod 
Dhakad. Yet the High Court accepted 
the evidence of Chand Mohammad to be 
impartial and impressive. ; 

21. Bansi Dhar Bairagi P. W7 4 
was found by the High Court to be angry 
with the appellant's party. But the High 
Court accepted the evidence of Bansi 


Dhar Bairagi on the ground that his evi- 


dence was corroborated by the statements 
of Laxmi Lal, Ghisa Dhakad and Chand 
Mohammad. Bansi Dhar Bairagi- propos- 
ed the name of Ram Kumar Aggarwal 
who was supposed to have taken notes 
. of the Athana men and who never 

came to the witness box. ‘Bansi Dhar 
Bairagi was also associated- with Kajód 
Dhakad. Bansi Dhar Bairagi’s evidence 
was that he went to propose the name of 
Kajod Dhakad but when he was going to 


to the: 


„ness spo 


. portunity. 


A. I. R. 


propose the name his hand began to shake, 
That is indeed a very shaky explanation. 
A curious part of the evidence of Bansi 
Dhar Bairagi is that the appellant spoke 
of. cow. killing at the Athana meeting. 
That was not the case even of the res- 
pondent. Bansi Dhar Bairagi’s evidence 
in respect of his presence at Sarwania 
Masania was not accepted by the court 
on the ground that he was a casual witness. 
Bansi Dhar Bairagi was the election agent 
of Kajod Dhakad. .The nomination paper 
of Kajod Dhakad was proposed by Ram 
Chand Nagla brother of Badri Nath Nagla 
the President of Jawad Mand Congress. 
Badri Nath Nagla was the proposer and 
the counting agent of ‘the respondent. 
These features point to the inescapable 
conclusion that the witness was not only 
interested but also partisan. 


22. -- The witnesses on behalf of the 
respondent - appeared to be’ present only 
at the Athana meeting. They did not at- 
tend any other meeting. They spoke en- 
tirely from memory. Their version of 
the speeches was in the same words and 
language. One of the witnesses was un- 


, known to the ig ie E and the respond- 


ent also did not know anything about him 
until he gave evidence in court. The wit- 
nesses on behalf of the respondent seemed 
to. have phenomena memory. Each wit- 

e in the same sequence. Each 
witness spoke in the same language. Each 
witness mentioned the names of the spea- 
kers in the same order. The entire evidence 
on behalf of the respondent is tutored and 
prompted to support the respondent. The 
High Court was wrong in relying on the 
oral evidence of the respondent and his 
witnesses. In the background of the en- 
tire oral evidence adduced on behalf of 
the respondent it is apparent as to why 
the respondent did not mention the 
grounds or sources of information in the _ 
affidavit. . There were no real sources. 
Sources were fabricated. "There is not a 
single piece of documentary evidence to 
support the case of the réspondent. The : 
alleged notes of the mieeting at Athana 
which were admitted by the respondent 
to be in existence never saw the light of 
the day. The withholding of that docu- 
ment gives a lie-to the respondents case. 
Jt is obvious that if there were in exis- 
tence any notes the ndent would 
have exhibited them at the earliest. op- 


The High Court not only dis- 


‘believed the witnesses produced on behalf 


of the & s with regard to the meet- 
ing at ana but also made certain ob- 
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matter was heard for several months in 
_-the High Court and thereafter the appeal 
' was heard by this Court. The grounds or 
sources of information aré to be set out 


- . in an affidavit in an election pano Goun- . 


sel on behalf. of the respondent submitted 
that the. decisions: of this Court were not 
. on election petitions. The rulings of this 
Court are consistent The grounds or 
‘sources of information are to be set out 


in the affidavit whether the Code applies. 
Act. 


or. not Section 83 of the 
states that an election petition shall be 
verified .in the manner laid down in the 
Code. "The verification is as to informa- 
` tion received. The affidavit is. to be 
modelled on:tlie' provisions contained in 
Order.19 óf:the Code. Therefore, the 
grounds or sources of information are re- 
quired to be stated. aoe. . 
' M. The non-disclosure of. grounds 
or sources of information in. an. election 


petition which is to be filed within 45: 
days from the date of election of the re- 


. |turned candidate; will have to be scrutinis- 
` jed from two points of view. The non- 
-disclosure of the grounds will -indicate 


` itbat the election petitioner did not come,- 
forward with the sources-.of information: 
The real impor-: 
e sources of infor-. 


àt the first opportunity. 
tance of. setting out ces. 
nd at the timé of the presentation of 





of the contemporaneous evidence on whicb 
the election petition is based. That will 
give an. opportunity to the other side to 
test thé genuineness and veracity of the 
sources.of information. The other point 
of.view is that the election petitioner will 
not be able to make any departure from 

e sources or grounds. If there is any 
.|embellishment of the case it will be. dis- 
covered. VE zo i 

. 15. - The non-disclosure of grounds 
or sources of information in the affidavit 


on of the election petitioner in the present: 
case assumed importance by reason of the’ 
fact that the respondent said that he had 


& written report about the alleged speech 
at Athana and the report was given to 
the respondent by Ram Kumar Aggarwal. 
Ram Kumar Aggarwal was also a candi 
date of the Congress party at the same 
election from the same constituency which 
is the subject-matter of the appeal. Ram 


' Kumar E pin was' not examined as a. 


"witness. The written notes of Ram Kumar 
Aggarwal were admitted. by the respond- 
ent to be with him. The respondent gave 
the explanation for non-production of Ram: 
Kumar Aggarwal that he produced only 
such witnesses who either opposed him 
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in the election or were independent. As 
to persons who opposed him in the elec- 
tion the respondent stated that they were - 
summoned by him through court and 
those. who were independent were brought 
by him personally to.court. - The non- 
production of Ram Kumar Aggarwal and 
of the notes made.by him at the meeting 


.at Athana raises an irresistible inference 


against the respondent that .the same 
would not have ‘supported the respon- 
dent's case. j 


16. Witnesses on behalf of the 


. respondent Kishan Lal Teli, Ghisa Dhakad, 


Laxmi Lal, Chand Mohammad and Bansi 
Dhar Bairagi gave oral evidence in identi- 
cal words and language that the respon- 
dent had instigated ‘Mohd. Kasai. to at- 
tack thé appellant with a knife and that 


' the respondent had set up’ Kajod Dhakad 


paying: Rs. 5000 and if Joshi became 
a legislator there will be rule of goondas. 


- 17. Kishan Lal Teli was the pol- 
ling agent of the respondent.: He denied 
that he was one. He was shown the noll- : 
ing agent forms Exhibits R-1/89 and 
R-1/40. He stated that the signatures 
might be his, The respondent admitted .. 
that Exhibits R-1/89 and R-1/40 were 
signed by him but Kishan Lal was not” 


‘prepared to admit his own signatures on 


the polling agent forms. Kishan. Lal Teli 
was neither straightforward nor impartial. 
Kishan Lal Teli said that there were 5 or 
6 meetings in the village during the time 
of the election but the only meeting which 
hé attended was at Athana. That is indeed 
Strange and significant. Kishan Lal Teli . 
said that there were 6 speakers and he 
remembered the sequence in which the ~ 
speaker spoke. Kishan Lal Teli said that 
he spoke entirely from memory. 

18.. Ghisa Dhakad also spoke from 
memory. He mentioned about 6 speakers. 
Ghisa Dhakad also happened to be a wit- 
ness who attended the meeting at Athana 


. only. A curious feature of Ghisa Dhakad's. 


evidence is that he did not speak about 
the speech to anybody till he gave evi- 
dence in court. It would be beyond com- 
prehension as to how the respondent 
would cite Gbisa Dhakad as a witness to 
support the allegations when Ghisa- 
Dhakad remained silent and unknown. It 
is also in evidence that Ghisa Dhakad was | 


the worker of the appellant’s opponents. 


| 19.  Laxii Lal P. W. 5 also hap-^ 
pened to have attended the solitary meet- 
ing at Athana -and no other meeting. 


‘Laxmi Lal also mentioned. the speakers 


in the, same sequence as the other wit- ` 
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an ‘end to the cow- -killing and you will: 


get merit (punya) and. endless. bis. akhand 
HE (punya) ( 


8. With regard ` ‘to-the speech at 


Athana on 9 February, 1967 the.allega- . 


tions within the meaning of Section 123 4) 
of the Act were twofold. First that 
appellent published the false allocation 
at the 
5000 and had set.him 
The second allegation 
was that at the same speech the appellant 
published;the false story that.the respond- 
iei had: set up a man to hit the appellant 
a knife. The High Court accepted 
e oral evidence of the respondent and 
four witnesses Kishan Lal Teli P. W. 1, 
Ghisa Dhakad P. W. 2, Laxmi Lal P. W. 
5 and Chand Mohammad P. W. 6. ‘The 
High Court did not accept the oral evi- 
dence of the: appellant or of the witnesses 
on behalf of the appellant. "The High 
Court found the witnésses on behalf of 
the respondent to be straightforward and 
impartial On the other hand, the High 
Court found. the witnesses on behalf of 
the MEL to be persons who knew 
what they had come for and asserted 
general statements of denial. 
9. "The respondent 
&davit along with the election petition. 
The affidavit did not disclose the source 
of information in respect of the speeches 
alleged to have been made by the appel- 
lant. Section 83 of-thé- Act requires an 
affidavit in the prescribed form in support 
of allegations of corrupt practice. 
Rule 94-A .of the Conduct of Election 
Rules 1961 requires an affidavit to be in 
form No. 25. Form No. 25 requires the 
deponent to state which statements are 





tried by the High Court as nearly as may 
be in accordance with the procedure 


applicable under the Code of Civil Pro-: 
. cedure to the. trial of suits. Under Sec- 


tion 102 of the Code the High.Court may 


. make rules regulating their own procedure 


and the procedure of the.Civil Courts 


: Subject to their supervision “and may by 
such rules vary; alter or add to any of the 
rules in the First Schedule to the Code. 


10. Rule 9 of the Madhya Pradesh 
High Court Rules in respect of election 
petitions: states that the rules of the High 
Court shall apply in so far: as they are 
not inconsistent with the Representation 


of the People Act, 1951 or other rules, if 
any, made thereunder or of the Code of. 


Civil Procedure in respect of all matters 


y: K. ‘Saklecha v. Jagiiwan (Ray J.) 


respondent had bribed Kajod- 
Dhakad with Rs. 


. up as a candidate. 


` High Court Rules 


filed an af 7 


true to-knowledge and which statements ` 
are true to information. Under Section 87: 
Jof the Act every election petition shall be 


ALR. 
including inter alia affidavits.. Rule 7 of 
the Madhya Pradesh. High Court Rules 


states that every affidavit should clestly 


_ express how much is a.statement and de- 


claration from knowledge and how much 
is a statement miade on information or, 
belief and must also state the source. or 
grounds of information or belief with 
sufficient particularity. 

11. Form No. 25 of the Conduct 
of Election Rules requires the deponent 
of an affidavit to set out which  state- 
ments are true to the knowledge of the! 
deponent and which. statements are true 
to his information. The source of infor-; 
mation is required to be given under the, 
provisions in accordance with Rule 7 of! 


-the Madhya Pradesh ‘High Court Rules.| 
.In so far as form No. 25 of the Conduct 


of. Election Rules requires the deponentj 
to state which statements. are true to 
knowledge there is no specific mention 
of the sources of information in the form. 


The form of the affidavit and the High 


Court Rules are not inconsistent. The 
ive effect to provisions 
of Order 19 of the Code of Civil Pro-| 


cedure. 


12. The importance of setting out 
the sources of information in affidavits 


' came up for, consideration - before this 
*-Court from time to 
„earliest decisions is State of Bombay v. 


time. One of the 


Purushottam Jog.Naik, 1952 SCR 674 = 
(AIR 1952 SC 817) where this Court en- 


. dorsed the decision of the Calcutta High 
-Court in Padmabati Dasi v. Rasik Lal 


Dhar, ILR 37 Cal 259 -and held that the 
sources of information should be clearly 


“disclosed. Again, in Barium Chemicals 


Ltd. v. Company Law Board, (1966) Supp 
SCR 811 = (AIR 1967 SC 295) this Court 
deprecated ‘slipshod - verifications’ in. an 
affidavit and reiterated the ruling of this . 
Court. in Bombay case (supra) that veri- 
fication should invariably be modelle? on 
the lines of Order .19, Rule 3 of the Code 
‘whether the Code ‘applies in.terms or 
not. Again.in A. K. K. Nambiar v. Union 
of India, (1970) 3 SCR 121 — (AIR 1970 
SC 652) this Court said that the imvor- 
tance of verification is to test the genuine- 
ness and' authenticity of allegations and 
also to make the deponent responsible for, 
allegations. 

18. Counsel on behalf of the ap- 
pellant- contended that non-disclosure of 
the sources of information in the affidavit 
was a fatal defect and the vetition should 
not have been entertained. Jt is not 
necessary to éxpress any opinion on that 
contention in view of the fact that the 


1974 


the appellant of the Swamiji of Bhanpura 
. to the audience at those three places. 

2: On 81 January, 1972 we deli- 
vered the order holding that we did not 
agree with the finding of the High Court 
and we also held the appellant to be not 
guilty of any corrupt practice. We stated 
then that we would give the reasons 
later. We now give those reasons. 

8. The appellant and the respond- 
ent Jagjiwan Joshi and the other two res- 
pondents were four candidates from 
Jawad Constituency for election to the 
Madhya Pradesh Assembly at the general 
election held in the year 1967. The ap- 
pellant was successful at the election. The 
resporident - y challenged the election 
of We appe 


(D of the Act fall under two classes. The 
st relates to the speech delivered by 
the appellant at Singoli on 29 January, 
1967 and a ech delivered by the ap- 
slant at "band on 9 February, 1967. 
he speech at Singoli was alleged: to be 
as. follows : 

“The Congress candidate has on pay- 
ment of Rs. 5,000/- set up Kajod Dhakad 
a so that the Jan Sangh votes may be 
split and he might win. If he practises 


such corruption even now what service ` 
You, ` 


can he do to the public later on. 
should not vote for such corrupt men.” 
The speech at: Athana in addition to the 
allegations already made in respect of the 
speech at Singoli was as follows :— 


*Joshi has = a Kajod Dhakad on 


payment of Rs. 
5. 


` The Nus M of éórapt 
practice under Section 123 (4) of the Act 
were in relation to the same speech at . 


Athana on 9 February, 1967 and a speech 
at Jhada on 12 February, 1907. The 
: alleged speech at Athana was as follows: 
"Shri Joshi has set up a man to hit 
me with a knife. Accordingly, if he bee 
comes a legislator the rule of violence 
(goonda "a would be permanently 
Seblihed Therefore, the public should 
not only defeat such bad characters 
(badmash) of the Congress but also see 
that their deposit is forfeited.” 
The alleged speech at Jhatla was ad 
follows :— 
. “This Congress candidate gave a knife 
to Mohammad Kasai and got him to attack 
me. But I have the strength of the janata 
janardhan and my life is dedicated to you. 
Jt lies with you whether to save such 
goondas who try to commit murder or to 
get their deposit forfeited." 


V. K. Saklecha v. Jagjiwan (Ray J.) * 


The dad under Sec. 123. 
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6. The allegations of corrupt prac- 
tíce as defined in Sections 123 (2) and 
123 (8) of the Act in relation to the same 
speech at Jhatla on 12 February, 1907 
were as follows :— 

"The votes shall be cast on the 20th 
and.it is fortunate that it is a sacred day 
being a Monday gyaras. To give a vote 
to the cowkilling Congress on that. day is 
equivalent to cutting down one cow and 
it will be on you to bear the responsi. 
bility for this sin." 

T. The allegations of cóstupt "prac. 
tice within the meaning of Sections 123 (2) 
and 123 (8) of the Act against the appel- 


'Jant in regard to the three p aed deli- 


vered on 15 February, 1 at Morwan, 
Singoli and Diken by the Swamiji ol 
Bhanpura were ‘as follows :— - 

At Morwan :— 

“Today the Hindu dharma is being 
destroyed. Sadhus and sanyasis are being 
shot. ve on ae is killing the cow- 
progeny (go-vansh) of Bhagwan Gopal. So 
this time you should cast your invaluable 
vote for uprooting that government, you 
put your seal on the deepak symbol (Jan 

angh symbol) on the 20th which is 

Monday gyaras. To vote for the Con- 
gres on such a sacred day is to commit 

e sin of cow-killing." 

At Singoli .— 

_ “In the Congress Government sixteen 
cows are being killed every minute. How 
long will this ‘cow-killing Congress rule 
the country? How long will it show in- 
difference to the feelings of the over- 
whelming Hindu - majority just on the 
strength of the support of a handful of 
cow-eating Musalmans? If you love the 
Hindu dharma, if there is Hindu blood in 
pe veins, do not vote for the Congress; 

ut uproot it. Form a new Government 
by putting your seal on the Jan Sangh 
deepak. Shri Saklecha is your Chief 
Minister to be. The 20th February is a 
sacred day being Monday gyaras. Do not 


“on such a sacred day vote for the cow- 


killing. Congress and bring yourself to 
hell (narak ke bhagi na bane)" 

. At Diken :— 

"There was 


a yagna for putting an ~ 
end to the cow killing in this country. 

Many sadhus and sanyasis have sacrificed 
their-life for this, but the congress, intoxi- 
cated with power has along with cow- 
killing killed sadhus also. It is the dharma 
of every Hindu not to vote for. such 
murderous Congress. The 20th is Monday 
gyaras and a sacred day. .So put vour 
seal on the deepak aud. make the Jan 
Sangh successful. The Jan Sangh will put 
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tion Rules the . affidavit should be in 
Form 25 which requires the deponent to 
set out which statements are true to tbe 
knowledge of the  deponent and which 
‘statements are true to his. information. 
- The source of information is required to 
be given under the prc 
ance with Rule 7 of the M. P. High Court 
‘Rules which is not inconsistent with the 
Act and Form 25 of the Conduct of Elec 
tion Rules. According to Rule 7 eve 

affidavit should clearly expréss ‘how mu 

is a statement and declaration from know- 
Jedge and how much is a statement made 
on inférmation or belief and must also 
state the source or grounds of informa- 
tion or belief with sufficient particularity. 
The High Court Rules give effect to pro- 
visions of Order 19, Civil P. C. (Case law 
discussed). (Paras 9, 10, 11) 


The importance of verification is to 
test the genuineness and authenticity of 
allegations and also to make the deponent 
responsible for allegations. The non-dis- 
closure of grounds or sources of informa- 
tion in an election petition which is to be 
fled within 45 days from the date of elec- 
tion of the returned candidate, will have 
to be scrutinised from two points of view. 
The non-disclosure of the grounds will 
indicate that the election petitioner did 
not come forward with the sources of 


information at the first opportunity. The 


real importance of setting out the sources 
- of information at the time of the presenta- 
tion of the petition is to give the other 
side notice of the contemporaneous evi- 
dence on which the election petition is 
based. That will give an opportunity to 
the other side to test the genuineness and 
veracity of the sources of information. 
The other point of view is that the elec- 
tion petitioner will not be able to make 
any departure from the sources or grounds. 
If there is any embellishment of the case 
it will be discovered. (Paras 12, 14) 

Index Note:— (B) Evidence Act 


(1872), S. 114, Illus. (g) — Withholding 


evidence — Presumption — Election peti- 
tion — Allegation of threatening voters 
with divine displeasure in speech deliver- 
ed in certain meeting — .Non-production 


of material witness and the notes made by- 


him at the meeting — Adverse inference 
to be drawn against petitioner. (Para 15) 


Index Note :— (C) Representation of 
the People Act (1951), S. 123 — Corrupt 
practice — Allegations of appeal to voters 
on ground of religion and threatening 
voters with divine displeasure — Held on 
appreciation of evidence that allegations 
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ovisions in accord-- 


A.I R. 


of corrupt practice were not proved — 


All the witnesses produced on behalf of 
petitioner were prepared on same pattern 
nf evidence — Each witness spoke in 
identical. words and. in same sequence — 
Ele. Petns. Nos. 19 and 19-A of 1967, DJ- 
80-98-1869 (Madh Pra), Reversed. 
MPO i (Paras 25, 29, 52) 
Cases. Referred: Chronological | Paras - 
AIR 1970 SC 652 = (1970) 3 SCR 1231 = ` 
1970. Lab IC 508, A. K. K. Nambiar v. 
Union of India 12 
AIR 1967 SC 295 = (1966) Supp SCR 311, 
Barium, Chemicals . v. Company 
Law Board 12 
AIR 1952 SC 317 = (1952) SCR 074, St: te 
of Bombay v. Purushottam Jog Naik 12 
(1910) ILR 87 Cal 259 = 6 Ind Cas 668, 
Padmabati Dasi v. Rasik Lal Dhar 12 


S. L. Sibbal, Advocate-General for the 
State of Punjab, (M/s. S. L. Garg and S. K. 
Gambhir, Advocates with him), for Ap- 
pellant; M. N. Phadke, Sr. Advocate, (M/s. 
U. N. Bachawat and P. C. Bhartari, Advo- 
cates and M/s. J. B. Dadachanji O. C. 
Mathur and Ravinder Narain, Advocates of 
M/s. J. B. Dadachanji and Co., with him) 
(for No. 1) and M/s. N. K. Shejwalla, 
Pramode Swarup, S. S. Khanduja and Miss 
Lalita Kohli (for No. 4), for Respondents, 


Judgment of the court was delivered by 


BAY, J.:— This is an appeal from 
the judgment dated 80 September, 1969 
of ihe High Court of Madhya Pradesh 
setting aside the election of the appellant. 
The High Court held the appellant to be 
guilty of corrupt practice radar S. 128 (4) 
of the Representation of the People Act, 
1951 (hereinafter referred to as the Act) 
with reference to a speech at Singoli on 
29 January,. 1907, a speech at Athana on 
9 February, 1967 and a P p at Jhatla . 
on 12 February, 1967. e Hizh Court 
further held the appellant to be guilty of 
corrupt pus of appealing on the 
ground of religion as defined in Sec- 


tion 123 (8) of the- Act and also threaten- 


ing the electors with divine displeasure 
being a corrupt practice as defined in Sec- 
tion 123 (2) of the Act in regard to the 
speech at Jhatla on 12 February, 1967. 
The High Court also held the appellant 
to be guilty of corrupt practice of ap- 
pealing on -the ound of religion and 
threatening with Givin e displeasure those 
who voted for the Congress in the three 
speeches delivered on 15 February, 1967 
at Morwan, Singoli and Dikan by the 
Swamiji of Bhanpura at the instance, and 
in the presence, afid after introduction by 


1974 


such an unreasonable interpretation of the 
Bangalore scheme. If that was the inten- 
ticn of its framers they should have clear- 
' ly said so. In that case, the constitutional 
> validity of such- a -provision could be con- 
sidered because the Constitution 


the exercise of all power, including legis- 


‘lative’ power, “reasonably and for satisfy- 


ing.the purposes for which it is - meant. 


The restriction or deprivation could not, 


be excessive or more than what was need- 
ed to serve the purpose for which it was 


to be imposed. `. Section 68-C of the Act”. 
restticts schemes’ to: be framed under it. 


: to purposes given there.. A scheme of 
complete exclusion of private operators 
from .any number of "routes".as defined 
by Section 2 (28-A) and explained above, 
coüld satisfy these tests. But, their com- 

lete exclusion from the user of certain 

ighways may. violate Article 19 (1) (g) 
_of the Constitution in addition to due 
outside the, purview of Section 68-C 
the Act. It is a well established rule of 
construction that, even where two altema 
tive interpretations are eqnally ‘open, the 
s which avoids an invalidity should pre- 
vai 
an application of the principle: 
magis valeat quam pereat. 


60. It, therefore, appears to me 
that the difficulties T above could 
only be overcome by accepting the view 
that both the introduction of a new defini- 
tion of route by Act 56 of 1966 as well 
as the provisions of the Bangalore scheme 
are based upon a definition of a “route” 
which coincides with the view taken of 
‘very similar provisions by the Privy Coun- 

cil in the Kelani i Valley Motor Transit. Co's 
case 1946 AC 338 = (AIR 1946 PC 187) 
(supra) If we were to accept this concept 
of a route the mere overlapping of some 
portions of a route, whether it falls in 
class (a) or class (b) of the routes men- 
tioned against aA 8 of the Bangalore 
scheme, would not dba a private opera- 
' tor from plying on his own but different 
route which is not notified at all. 


. 6|. - An objection to the meaning of 
the term “route” adopted by me is that, 
if it was accepted, the 
scheme could be defeated by carne i 
most wholly overlapping but very sligh in 
longer or shorter routes. I have no doubt 
that, if mala fide attempts were made to 
deliberately circumvent provisions of a 
scheme, neither transport authorities nor 
Courts would allow them to succeed., It 
was for this reason that the State Trans- 
port Tribunal had evolved its own formula 


. V. K. Saklecha v. Jagjiwan 


1 matter. 
ostulates . 


This mode of.construction is only - 
ut res. 


S. ©. 1957 ^ 
that overlapping beyond five miles should 
not be permitted. This limit set. by it did 


.not, in my opinion, contravene any provi- 


Sion of the scheme which is silent or. the 
'In.any. case, I do not ses why- 
Courts and not those who can fill up gaps- 


„by amending a scheme should be called 


upon to, convert into a probibition what 
seems, on grounds given above, to be D 
mitted’ to citizens. as incidents of 
rights to. use highways. ; ^ 
62. ^^ For“ all „the reasons given 
above, I sée! no" reason whatsoever. to take 
a different - viéw- from the one-I took in 
the judgment of 17-5-1974: "The-result is 


that I would: Sims: this appeal with. . 
: costs. . 


. "Appeal allowed. 





AIR 1974 SUPREME COURT 1957 
| (V 61 C 366) . 
(From: Madhya Pradesh)? 

A. N. GROVER AND A. N.- RAY; JJ. 


: Virendra Kumar Saklecha, Appellant 
v: Jagjiwan and others, Respondents. . 


Civil . Appeal No. 9509 of 1969, D/- 


22-3-1972.. 


Index Note :— (A). Representation of 


3 the aar Act (1951), S. S3 — Represen- 


tation of the People ( (Conduct of Elections) 
‘Rules (1961), R. 94-A and Form No. 25 — 
Etection petition — Verification — Allega- - 
tions of corrupt practice — Affidavit in . 
support of petition — Verification should 
be modelled on lines of O. 19, Civil P. C. 
— Source of information should be clear- 
ly disclosed — -(X-Ref:— M. P. High 
Court (Election Petition) Rules, Rr..7 and 
.9) — (X-Ref .— Civil P. C. (1908), O. 19). 
Brief Note:— (A) The affidavit in 
pport of the election petition is to be 
odelled on the provisions contained in 


One 19, Civil P. C. whether the Code 
_ applies or not. 


Section 88. of the Act 
states that an election petition -shall be 
verified in the manner laid down in the 
Code of Civil Procedure. The’ verifica- 
tion is as to information received. There- 
fore, the grounds or sources of informa- 


- tion are to be set out in the affidavit. 
rovisions of a . 


(Para 14) 


Proviso to Section 83 (1) requires an 
affidavit in thé pzescribed form in support 
of allégations of cc t practice. Accord- 
ing to Rule 94-A of f tie Conduct of Elec- 


. *Ele. Pctns. Nos. 19 and 19-A of 1967, 
D/- 80-9-1969-—-Madh. Pra. 


DP/HR/C53/72/LGC 
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convenience. It answered a "felt neces- 
sitv." On this view of the matter, I think 
it could not be urged that either Nilkanth 
Prasad’s case (supra) or that S.° Abdul 
Khader Saheb’s case TE SCR 925 — 
(AIR 1978 SC 584) (supra) which do not 
deal with the law as we find it laid down 
in the amended provision, would. stand 
in the way of the view taken in the judg- 
ment of 17-5-1974. ; 

56. I may now briefly dispose of 
. the first of the two sets of reasons given 
" for adopting what may be called the “ab- 
stract” definition of “route” discussed above 
Vue that the provisions of the Banga- 
lore scheme fit in with such a defmition. 
In support of this approach, as alread 
mentioned above, one could cite Nilkan’ 
Prasad's case 1962 Supp (1) SCR 728 = 
(AIR 1962 SC 1185) (supra) itself because 
that decision had proceeded on the view 
that the definition of a route must vary 
with the legal provisions to be interpret- 
ed. If each scheme embodies a set of 
rules which have the force of law it is 

ossible for the term "route" to bear a 
ifferent meaning under each separate 
scheme unless there is some statutory pro- 
vision which prevents this from being 
done. I have already considered the 
statutory provision which has, in my opin- 
ion, introduced an abstract concept of a 
"route" even though it is linked with a 
highway so that the two routes may be 
different, even when the termini -are 
identical, if the highways specified and 
to be traversed are different. The speci- 
fication of the termini as well as of inter- 
mediate stations is intended to indicate 
only the direction to be followed or the 
highways to be traversed. It does not 
mean that the route is to be identified 
with a highway to be traversed in tak- 
ing a route. This view seems to me to be 
borne out by the provisions of the 
Rules 3 and 4 in framing the schemes and 
also by the contents of the Bangalore 
scheme. 

57. In reaching a conclusion about 
the meaning of the term “route” to be 
found in the Bangalore scheme, the Judg- 
ment of 17-5-1974 shows that this Court 
accepted the argument advanced on be- 
half of the private Inter-State operators 
that the failure to specify their names in 
entries against beading 4 as required by 
Rule 4, indicated that they were not con- 
sidered by the framers of the scheme to 
be plying on any of the notified routes 
at all. In other words, although they 
were plying on overlapping portions of 
notified routes, yet, the scheme treated 


them as persons not plying on the notified 
routes. The entry actually was that only 
State owned vehicles were plying on noti- 
fed routes. This meant that the concept 
of the route in the minds of the framers 
of the scheme was an abstract one of 
service- between two termini only with 
certain given intermediate stations indicat- 
ing the directions to be taken by the line 
of travel and that they did not consider 
mere user of overlapping? portions of 
routes by private operators, who were 
actually already there, as provisions of 
services on those routes. 

58. To counter this argument in 
the cases decided on 17-5-1974, as in the 
case before us, Learned Counsel for the 
appellant Corporation tried to contend 
that private operators had been introduc- 
ed only after the scheme had come into 
force in 1960. This assertion is based 
on no evidence whatsoever. On the other 
hand, all the probabilities of the case are 
against the correctness of such a sweepiug 
claim. The whole scheme governs, accord: 
ing to the copy of it handed in by the 
learned Counsel of the Appellant Cor 
poration, 94 routes, including a very large 
number of routes starting from Bangalore 
and others from Mysore City, It seems 
quite inconceivable that in 1960 no pri- 
vate stage carriages were providing any 
service on any of the roads covered by 
ninety four routes. The only rational ex- 
planation of the statement that only State 
transport services ran on these routes in 
1960 is that routes were identified by their 
termini and intermediate stations. The 
highways were to be specified to distin. 
guish them from and not to identify them 
with routes. The two concepts were dift- 
ferent. 


59. Furthermore, route No. 39 ig 
mentioned merely as “Mysore City Ser- 
vice." In other words, it is described as 
a "service" which is an abstract concept. 
In column 3 meaut for intermediate sta- 
tions, in the statement annexed to the 
scheme, occur the words: “all routes in 
the city of Mysore and its suburbs.” Now, 
"Mysore City Service" could not con- 
ceivably be any highway. The entries in 
column 3 of the statement are not of inter- 
mediate stations but "all routes in the 
City of Mysore and its suburbs.” If the 
intention was that all the roads in the 
city of Mysore were reserved exclusively 
for the use of vehicles of the State Trans- 
port Undertaking, it would completely 
paralyse the business of all private opera- 
tors who could not-enter Mysore City at 
all. I do not think that we could adopt 
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that, every licencing authority had, 

under Section 54, to 
' “specify on every licence for an omni- 

bus issued by that authority— 
(a) the approved route or routes on 
which that omnibus may ply or stand for 
hire, and thé number, if any, assigned to 
. each route under Section 57; 

(b) the two places which shall be the 
termini of each. such route; and 

(c) the highway or the several high- 
ways to be followed by the’ omnibus in 
proceeding from one terminus to the 
', other.” i 
that, the Commissioner had tó "specify in 
the licence the route or routes on which 
the service is to be provided in the 
licence." It is clear that these features, 
which were present under the Ordinances 
interpreted by the Privy Council, are also 
present under our otor Vehicles Act. 
Moreover, it is very difficult to conceive 
of anyone getting a monopoly to use cer- 
tain roads merely because of an exclusive 
right to ply over a particular route given 
for the purpose of providing particular 
services between given termini. Some 
overlapping of routes, particularly in a 
large city, whether it is Delhi, or London, 
or New York, or Colombo, is quite un- 
avoidable where a number of services be- 
tween different. termini have to be 
vided. The.routes are invariably number- 
. ed as they are under the Bangalore 
Scheme. This fact was also considered 
significant by the Privy Council in reach- 
ing its conclusion which appears to con- 
form, to a general practice world over to 
meet practical uirements and exigen- 
cies. It is pasticitady useful in framing 
schemes which have to wh what par- 
ticular services are to be provided by State 
agencies and which by other operators. 
Particular routes, irrespective of overlap- 
ping over their portions, could be separa- 
tely numbered and indicated for "parti- 
cular classes of service. This seems quite 
unavoidable if the convenience of the 
public using the highways and elasticity 
in the framing of schemes are to be gov- 


erning factors. These considerations are 


meant to be decisive both under Sec- 
tion 47 of the Act as well as under Sec- 
tion 68-C of Chapter IV-A of the Act. 
52. One is, therefore, 
irresistibly to the conclusion that an am- 
‘endment in the definition of a route was 
considered necessary by Act 56 of 1966 
by Parliament as the concept of “route” 
contained in Nilkanth Prasad’s case 1962 
Supp (1) SCR 728 = (AIR 1962 SC 1185) 
(supra) was highly inconvenient and un- 


driven ` 
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satisfactory in framing srhemes of trans- 

rt services for the benefit of the publi- 
or whose use the highways are dedicated, _ 
and that it preferred tbe definition of a.: 
route as an abstract "iine of travel" bes ' 
tween two termini. In fact, this is exactly :- 
what tlie definition said when it leid dowa 


"in Section 2 (28-A) : 


*'route' meaiis a line of travel which 
specifies the highway which may be tra- 
versed by a'motor vehicle between one 
terminus and another.” 

58. In the definition set out above, ^ 
introduced . by the améndirg Act 56: of ` 
1966, there is a clear distinction between - 
"the line. of travel" between two termini, 
which a route is, and the highwa: which 
is to bé traversed by a motor vehicle to 
which a “route”, as a “line of travel”, may 
be assigned. To identify a route as a line 
of travel with the actual road on which 
vehicles traverse would, it appears to me, 
amount to altering the definition set out 
above into: “a route is that part of the 
highway on which a motor vehicle may 
travel.” If that was the real meaning 
there was no point in introducing the con- 
cept! of a "line of travel", which is abst- 
ract, and mentioning the highway as the 
concrete surface of the e over which 
a vehicle traverses or the route lies. What 
is superimposed as a "line of travel" only 
can only be conceived of as an abstraction 
or a separable essence. 


54. It seems to me that there is 
nothing in the working of the provisions 
of Chapter IV-A of the Act which con- 
flicts with the new definition laying down 
that a route is “a line of travel as an 
abstract concept; Section 68-F of the Act, 
which enables the curtailment of a route, 
does not appear to me to have anything 
to do with the concept of a route. [t 
merely provides for the consequences of 
the enforcement of a scheme which may 
involve the curtailment of a route or area 
so as to fulfil the requirements of the 
scheme, whatever may be the meaning of 
“route”. The curtailment of a. route 
not imply that the route is to be neces- 
sarily’ equated with a highway or that its 
curtailment eliminates overlapping of 
routes. 

55. For all thé reasons given 
above, I think that the new definition of 
a route introduced by Act 56 of 1988 was 
not intended to merely declare the law, 
which is a judicial function, but to amend . 
the law as declared by this Court in Nil ` 
kanth Prasad’s case 1962 Supp (1) SCR; 
728 = (AIR 1962 SC 1135) (supra) so as 
to bring it in line with public needs snd 
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whole of a notified route on the ground 
that it was included in their longer route, 
In this context,.this Court, after holding 
the definition of "route" given by the Privy 
Council in Kelani. Valley Motor Transit 
Co's case 1946 AC 338 = (AIR 1946 PC 
137) (supra), to.be correct, in its own con- 
text, said (at pp. 737-738) :- 
“The distinction between ‘route’ as 
the notional line and ‘road’ as the physical 
‘track disappears in the working of Cha 
ter IV-A, because you cannot curtail the 
' route without curtailing a portion of the 
road, and the' ruling of the Court to which 
we have referred, would also show that 
even if the route was different, the area 
at least would be the same. The ruling 
of the Judicial Committee cannot be made 
applicable to the Motor Vehicles Act, 
particularly Chap. IV-A, where the inten 
tion is to exclude private operators com- 
pletely from running over certain sectors 
-or routes vested in State Transport Un- 
dertakings. In our opinion, therefore, the 
appellants were rightly held to be dis- 
entitled to run over those- portions of their 
routes which were notified as- part of the 
scheme,” m. od i 
It could be and was, therefore, urged be- 
fore us that this amounted to really identi- 
fying the term route with a road. In 
addition, there was. the observation that 
certain sectors or routes "vested in State 
Transport Undertakings." l 


48. In Nilkanth Prasad’s case 1962 
(Supp) 1 SCR 728 = .(AIR 1962 
SC 1185) (supra) this Court relied 
upon a ‘passage from AIR 1961 SC 
82 which did not realy deal with 
a definition of a route but only pointed 
out that there was "no inherent incon- 
sistency between an area and a route" and 
that "the proposed route is also an area 
limited to the route." In Kondala Rao's 
case (supra) this Court said: > 

he scheme may as well propose to 

operate a transport service in respect of 
a new route from point Ato point B and 
that route would ` certainly 
within the meaning of S. 68-C.” . 
But, in that case, this Court did not go 
so far as to say that the "route", viewed 
as the road itself over which it ran, vested 
in the State Undertaking. On the other 
hand, it spoke of the State's power to ex- 
clude from "service" only of an areà or a 
route. It.said of Section 68-C (at p. 87): 

2 "The section enables the State to take 

` over a particular class of a service, say, 

. the bus service, and éxclude all or some 
of the persons doing business in that class 
of service." 


e an area 


Classés of "service" could be most con- 
veniently indicated by “service” between 


certain specified termini and at given 
times. the termini or timings were dif- 
ferent a "service" may be different even 


if it meant an overlapping part of service 
between other termini. 

49. The result of this state of law 
was that there was nó clear definition of 
the term "route". Nilkanth Prasad’s case 
1962 Supp " SCR 728 = (AIR 1962 SG 
1135) (supra) had practically identified the 
term route with a road and contained an 
observation that the "route" vested in the 
undertaking. If this view was to be car- 
ried to its logical conclusion, the State 
Transport Undertaking could exclude even 
the user of a road by anyone for any pur- 
pose whatsoever provided it notified a 
route which ran over it. Such a conse- 
quence appeared to be quite alarming. In 
any case, until a scheme made it clear 
what was really excluded, a Court had 
to.be careful not to exclude operators who 
may be serving an urgent public need 
without damaging the interests of any 
State Undertaking. 


50. While this was the state of our 
law before the definition of the term 
“route” by Act 56 of 1966, there was an- 
other definition of this term contained in 
Kelani Motor Transit Co’s case 1946 AC 
338 = (AIR 1946 PC 187) (supra). It was 
held there with reference to the provisions 
of certain Ordinances from Colombo: (at 
pp. 845-346) : 

alates in their Lordships’ opinion it 
is impossible to say that ‘route’ and ‘high- 


way in the two Ordinances are synony- 


mous terms. In both Ordinances, parti- 
cularly in Section 54 of the original Ordi- 
ance and Section 7 of the amenging Ordin- 
ance, the two words are used, and certain- 
ly not interchangeably. A ‘highway’ is the 
physical track along which an omnibus 
runs,. whilst a ‘route’ appears to their 
Lordships to be an abstract conception of 
a line of travel between one terminus and 
another, and to be something distinct from 
the highway traversed.” —— 

51. A perusal of the judgment of 
the Privy Council in Kelani Valley Motor 
Transit Co’s case 1948 AC 388 = (AIR 
1946 PC 137) (supra) shows that, in arriv- 
ing at the conclusion set out above, it 
thought that it was very significant: | 

“that every applicant for a licence 
for an omnibus s specify im his applica- 
tion particulars of the route or routes on 
which it is proposed to provide a ‘service’ 
under the licence”; 
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- 45. | Ours is a developing coun- 
try in which Motor Transport serves an 
" essential need for. locomotion by mem- 
.bers of the public who, as workers, as 
“businessmen, or as persons pursuing their 
: various avocations in 
ported convenienti 
place to another. if, they are to efficiently 
work and add.to national wealth. It is 
obvious that tlie. expenditure and organi- 
‘sation involved in maintaining an efficient 


^" and comfortablé-motor transport service 


- ‘extending over long distances is so great 
` that only the State can meet this public 
need satisfactorily. -It was for this rea- 
" son that the amending Act 100 of 1956, in- 
' troduced the provisions of Chapter IV-A 


into the Motor Véhicles Act so that (See . 


Section 68-C) schemes may be framed for 
' running motor transport services by State 
.run undertakings for the purpose of pro- 
viding “efficient, adequate, economical, 
and properl 
services”, when it is found to be 


“necessary in the public interest that 
road transport services in general or any 
particular class of such service in relation 
to any area or route or portion thereof 
should be run and operated by the State 
Transport Undertaking, whether to the ex- 
clusion, complete or partial, of other per- 


sons or otherwise”. 


It is- noticeable that the power given to 
frame a scheme which has the force of 
law was to be exercised in such a way as 
‘to give all persons affected, - including 
members of the public, for whose’ benefit 
a schemie was to be framed, due opportu- 
nity of being heard so that there may be 
a proper adjustment between the amount 
of exclusion needed for maintaining an 
. efficient State-owned motor transport ser- 
vice and the needs of the public,’ parti- 
cularly on smaller routes which could, in 
. certain cases, perhaps be better served 
by private operators. Such private opera- 
tors may be more aware, more, watchful, 
and better able to meet the needs of the 
public of a particular locality. Hence, 
consistently with our mixed economy, the 
provision made was not for a total exclu- 
‘sion of private operators, automatically by 
the mere fact óf,a notification of a route 
or area, but, for framing of schemes with 
‘necessary particulars indicating the extent 
.to which private operators were.to be ex- 


` cluded- or still allowed to operate in any 


manner on notified routes. The schemes 
could be of either total or partial exclu- 
sion of private operators from routes or 
_ areas. $i tes : 
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life: must be trans- - 
and rapidly from one 


.the . framers of Section 68-C spoke 


co-ordinated road transport ` “the area or route proposed to be cover- . 


` 48. 
the- law, as tound in Section 68-C of the 


Act, is that it confers power to exclude- 


rivate operators only from proposed 
services” of particular areas or routes. 
Each- scheme was meant to contain “parti- 
culars of the nature of the services pro- 


` posed to be rendered, the area or route 


proposed to be.covered and: such other 
particulars respecting.thereto as may be 
prescribed". The whole, object of these 
provisions was to maké a scheme elastic 


needs by such combinations or mutations 
of State Transport as well a$ private trans- 
pórt services as may-be shown to best 
subserve public convenience: and interests, 
although, where this was found- necessary 
for satisfying .public needs, complete ex- 
clusion' -of private opérators from certain 
routes and areas is possible. pono 
0. 


ed” by services but avoided using ‘the 
word "road". It seemed, therefore, that 
they intended to‘ distinguish the right of 
the public to use the highways which are; 
as is well settled.in law, dedicated to the 
use of members of the public ih various 


.ways (See: Himat Lal K. Shah v. Com- 


missioner of Police, Ahmedabad, AIR 1978 
SC 87 at p. 103; Municipal Board .Mang- 
laur v. Mahandeoji Maharaj, (1965) 2 SCR 
242 = (AIR 1965 SC 1147) ` and 1955-1 
SCR 707.= (AIR 1954 SC 728); from the 
right to provide motor transport services 
to passengers paying for these services on 
specified routes or in particular areas. 
The right to provide these services could 


Another noticeable feature of . 


‘enough to be capable of'serving public ` 


be. vested wholly or partially in. State . 


undertakings. It is only in this sense that 
a particular-“route” of a stage carriage, re- 


. presenting a right to provide a particular 


service exclusively, could “vest” in a State 
undertaking... 
47, 


we 


Tt is also noticeable that, be- 


‘fore the -addition. of Section 2 (28:A) of 


the Act by the Amendment Act 56 of 
1966, there was no definition of the term 
"route". The xesult was that this Court 


"had indicated its own definition in Nil- 
‘Kanth Prasad's.case 1962 Supp (1) SCR 


728 — Ee 1962. SC 1185) (supra). This 


case related to a route from Gaya to. 


Khijirsarai on which, according to. the- 


statement of facts in the case, the Rajva 
Transport, Bihar “was exclusively allowed 
to operate." No question of exclusion of 
a private operator from merely an overlap- 
ping part of a route was involved theré. 


Jt appeared that there pnus operiters 
0 


claimed a right to ply for hire over the 


et 
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` to be assigned to the term "route" de- 
pen upon the relevant provisions of law 

or interpretation before the Court. - It 
has been contended. on .behalf of the ap- 
. pellant itself that éach approved scheme 
constitutes - law. * 
sion, which is supported 


pretation of a different law to be given in 


. the .context "of the Roio - of that 
scheme. . ; B 
40. -  Hidayatallah; ] i in: Nilkanth 


Prasad’s case 1962 Supp (1) SCR 728.— 
(AIR? 1962. SC 71185) (supra) 


in 1946 AC 338- — 


(at p. 736): ` 
“The distinction "ede" by the Priv} 
Council is right; but it was made wit 
reference to the words used: in the Ordi- 
nances there under consideration”. : cs 
The Division: Bench of this Court in its 
judgment of 17-5-1974 


. context different from the one which was 


before the Court when it: :decided' Ni- ~ 


. kanth Prasad's case.(supra) “The reasons 
why the bench of this Court’ in its judg- 
Sic dated “17-5-1974, did not equate the 
-term “route” “with “road” ` 


of the three schemes before the Court; in- 


‘cluding the Bangalore Scheme, and “the . 


relevant rules tobe observed in framing 
. such schemes; 
introduced: definition - "constituted. an 
, amendment of or a departure. from .the 
definition of. “route” found in Nilkanth 
Prasad's case (supra) "Obviously, neither 


Nilkanth Prasad's case nor other cases are | 


applicable authorities either on any ques- 
ton of interpretation of the provisions of 
the Bangalore Scheme or on the question 
whether the law giving the meaning of 
route" had changed in the direction indi- 
cated by the judgment of 17-5-1974.- 


-41 . I may:now elaborate the two 


sets of | reasons underlying“ he ‘definition - 


of the term "route" adopted-in the judg- 


ment of 17-5-1974, althoughi.as I Have; 
. explained ` "earlier, a new definition of the^ 
"term “route” was not absolutely necessary : 
‘for -the decision: of 17-5-1974 or of the. 


ease before us bécause of the ambiguities 
7 resulting from 
devoid of particülars; witb which -the ap- 
pellant petitioner went to-the High Court. 
Their scantiness could -perbaps. be only 
matched by the paucity, of the- provisions 
- of the Bangalore Scheme mee z 


pronounce.. 
ments of this Court, an interpretation: of ` 
each separate scheme would .be-an inter-. 


Nene See this submis-.-. 
Y. 


did not 
consider the concept of a “route” found. : 
(AIR 1946 PC 137), to. 
be incorrect. The learned. ; Judge said. 


i tation of dll. statutes ‘four thin 
_ be discerned and considered:: Ist, What 
also found this - 
. meaning of a “route” to: -be correct .in.a 


: Were: twofold :. 
- firstly, a different concept underlay ‘each | 


and, secondly,. the: newly 


.8 Co Rep 7a (8). 


the very meagre assertioiis, 


Sed im 


ALR. 
749. =I will first take up the second 


_ of the two sets of reasons given. above ae 


accepting :a new -definition of * ‘route”, 
that seems to me-to. raise the narrow ee 


tion into:which the main difference be- 


tween the views: of my learned brethren 


"for whom I have the greatest respect, and 


mine resolves itself. That question is: Did 
the addition of'a definition of "route" by 


Section 2 (28-A) - T the Motor Vehicles 
Act in 1966 si 


ify -a de vies from or 


change in any definition.of it by this Court 


' deducible from the judgment in Nilkanth 
=.:.Prasad’s case, 1962 Supp. m eh D 
(AIR - 1962 SC: 1185) "6 


supra) P . -. 
43.5: "The rules: to be dre. in 


answering: ‘such à question were laid down 
long ago'in Heydon's 


ease; (1584) 8 CQ 
Rep 7a (8) where, in what appears to 


yy „uš -the rather quaint 16th century langu- 


age; it was said: ~~ 
“that-for the ‘sure ‘aad. trué-"interpre- 
gs: are to 


was the Common Law before the making 
cf/the Act? 2nd, what was the mischief : 
and'.defect for. which the Common Law 
did-not provide? 3rd. What remedy the - 
Farhament hath resolved and appointed. - 
to cure tlie disease of the Commonwealth; 
and, 4th, The true.reason of. the remedy. 
And then tlie office. of all the Judges is to 
make -such construction as.shall suppress 


- thé mischief and advatice: the remedy. . 


according to the true. intent of the. makers 


-of the Act": 


This Couit, which’ has rreat- 


` 44 
' edly applied thése rules, . pointed out, in 
-Beńgal Immurity Cc. v. State ti Bihar, 


(1955) 2 SCR 603 at p. 633 = (AIR 1955 
SC 661), that the met od of internret-ton : 
found in „What is known as the < “Mischief 
Rule”-is "as/necessary now as it was when 
Lord Coke reported Heydon’s case, (1584) 
, Expressed in modern 
terms it only means that the purpose a"d 
sighificancé of an; enactment -is to be 


“ found after. siploring the.short-comirgs or 


the defects which were sought to be re- 
moved by ` means, of.it by Parliament 
which. does not legislate in vain or with- 
out some reason or need for it.- And. as" 
all. law;: including: enacted law,.is a res- 
ponse £o: a-need. which. has arisen, we 
havé to-'examine. the situation -or the con- 
text iri which the need for an amendment `- 


` init arose by an addition in it or altera-. 


tion of it in order to appreciate' its true 
meaning. Law after all, is. not static... It 


. changes in response to the growing” needs 


it has to serve SO as to advance the pub- 


m 
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clusion of private operators but not in 
class (b) where exclusion: of private ope- 
rators from overlapping parts of routes 


was expressly . exempted. Indeed, this 
meaning becomes even more reasonable 


and evident if the term "route" is identi- .. 
fied with a "highway" or a "road". Plying - 
between an "intermediate" yon of a^ 


- specified route as a part of the highways 
; necessarily implies. deg on overlap- 
ping portions of highways. The Bench, in 
its decision of 17-5-l ^ "was unable to 


rfelate.the facts of the cases before it to` 
of routes... 
d not -deter-- 


a prohibition/.of .overlappin 
This -also meant: that it co 
mine whether: cases. before the Court re- 
lating to the Bangalore Scheme fell with- 
in Sas (aY or class (b), It pointed out 


that the Mysore Transport Undertaking ` 


had the remedy for this uncertain state 
of affairs in its own. hands if complete 
exclusion .óf private operators from every 
overlapping part of a notified route was 
also intended by- 
scheme. . It. could go before the 
. Government with a proposal to: get the 

Bangalore scheme ap dier c anpa 
. and. modified under Section 68-E of. the 
. Act. Instead of doing tbat, a M ue 
State Road ‘Transport ' Corporation had 
preferred to litigate ‘over ‘this issue from 
1968 onwards in an attempt to. exclude 
other operators - who may have, been 


operating even. before the scheme came. . 


into force but who were not treated as 
excluded operators by the. scheme itself 
‘as they only used overlapping parts of 
certain routes. Jt was esential to show 


exclusion that, even on the assumption 
: made above, the: overlapping part- involv- 
ed in a case falls at least under class (a) 
of notified routes. 
36. . Speaking for '. ‘myself, I am 
unable to discover any flaw in the reason- 
-ing of the Division Bench decision of 


17-5-1974 .of this Court... It.did. not deal . 
' of the 


with such questions as the failure of the 
Mysore State Road Transport -Corpora- 
tion either to object to earlier renewals 
or to challenge any possible subsequent 
"renewals.in cases where renewals .had ex- 
pired during. the pendency of ap 
` this Court. because doing that wo 
meant burdening the . judgment with 
`# questions relating to individual -cases. It 
„was not necessary to do so for the- deci- 
sion of all the cases. on. a common _ques- 
tion of. law. ` 
e , 87. The baros Sdlisme was 
found to be too ambiguous to be capable 


of implying. a prohibition in all the cases... 


- 


‘that the’ case actuall 


the framers of the 
State . 


' tion whether the 


eals in - 
d have * 
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before the Court which were set up with . 
no greater clarity and definiteness than - 
the case d before. us has been set up. ` 

Indeed, I suspect that the meagre state- 
ment of p» in the Writ Petition of the . 
case before’ us and. in other cases which 


“were decided on 17-5-1974 and the fail- 


ure of the appellant to base its case wpon 


„a clear assertion that it fell squarely with- 


in the four. corners. of class (a) of the ex- 
cluded operators may be .due +o the. ae 
fell in class (b). I 

do not find it possible, an the, statements 
made in-the petition before us or in the 
orders. of .the Transport Authorities, to 


.correlaté any particular part of the route 


of the respondent with a route falling 
within class (a) of the 29 routes dealt 
with in class 3 (a) of the scheme. A similar 
view underlay the decision: i 175-74 by 
a Bench of this Court. It said 

“Lastly, as regards the ROR 
scheme, the case of the appellant Cor- 
poration may seem better inasmuch as the 
words used there are: ` 

"the complete exclusion of all: other 
operators excluding the intermediate 
routes’. But even here, the exclusion ap- 
pears to. be ‘only of operators providing 
services; between the termini mentione 
there and. not nierely.- using” overlapping 
Panon of the notified routes ` inciden- 

y 


88; The reasons for this view are 
now :given by me more elaborately and: 
explicitly and- with special reference to 
the assertions made by. the. appellant in. 


‘the case before us. 
us, before asking us to infer s complete, . 


$9. [T will “now tiri to the ques- 
concept of a "route", 

which-was held to'be correct, by the Divi-. 
sion. Bench in the judgment dated 17-5- 
1974, in the context of the. schemes be- 
fore it and the change of law after the 
amendment of the Motor Vehicles Act by 
the Act No. 56 of 1968, adding a defini- 
tion of "roüte", was in conflict with any 
earlier decisions. Inasmuch as 
neither thé provisions of the schemes in- 
terpreted ^ by =the judgment of 17-5-1974 
nor the: ‘amended ees was before this” 


Court on any .earlier occasion, I find it 
“very. difficult to accept the view that we . 


are still bound by a declaration of law by 


.this Court on other schenies or on law 


prior to the .amendment relied. S. n in 
the judgment.of  17-5-1974. 


think that the bench of this Cu res- . 


pectfully followed the rule of interpreta- . 


tion deducible from Nilkanth  Prasad's. 
case (1902) Supp. (1) SCR 728 = (AIR, 
1962 SC 1135) (supra): that the meaning . 


1t 


eed, I-- 


. 1950 S. C. [Prs. 33-85] Mysore S. R. T. Corpn. v. Mysore S. T. A. Tribunal 


*8. "The route or routes (with their 
starting points, terminii, inter- 
mediate stations and route length) 
in which the State Road.:Trans- 
‘port Undertaking shall introduce 

- its services to the exclusion’ of 
private operators. z 


A. L R. 


(a) The passenger transport services. 
on the routes appearing at Sl. Nos. 1 

to 22 and 24, 25, 26, 97, 28, 39 and ..- 
58 of the statement appended includ- | 
ing services between any two places  ' 
therein should be run and operated * 
by ‘the State Transport Undertaking 

to the complete exclusion of other 


- . operators; «= | DES : 


4. The number of existing stage car- 
riages on each route with the 
number of trips and the names 
their operators. 


34. In the preamble to the Banga- 
lore Scheme, we find that the scheme sub- 


mitted by the Mysore State - Transport - 


Undertaking was approved under Sec- 
tion 68-D (b of the Act by the Govern- 
ment of Mysore subject to the following 
modifications. ' 


“(a) that the passenger transport ser- 


vices on the routes appearing at Sl. Nos. 1. 


to 22 and 24, 95, 26, 27 and. 58 of the 
statement appended including services be- 
tween any two places therein should be 
run and ERNA by the State Transport 
Undertaking to the complete exclusion of 
other operators; í 
_(b) Subject to (a) above, the State 
Transport Undertaking should operate ser- 
vices on the remaining routes appearing 
in the statement. appended between the 
two specified terminals only, to the com- 
‘plete exclusion of all other operators, ex- 
cluding the intermediate routes; 

(c) the approved scheme shall come 

' into force from the date of its publication 

in the Mysore Gazette." 

Neither proposals originally made nor the 
décisions given thereon, apart from what 
is stated in the preamble, were placed be- 
fore us to throw light on the precise 
meaning of any ambiguous parts of the 
contents under headings 8 and 4 of the 
scheme. We also find that the headings 
8 and 4 mechanically repeat the provisions 


of sub-rules (8) and (4) of Rule 1 of the . 


Mysore rules. The contents of the scheme 
against the heading similarly repeat faith- 
fully the provisions of the preamble ex- 


‘of private operators from 


(b) Subject to (a) above, the State 


Transport Undertaking should operate 
Sérvices on the remaining routes ap- 
pue s the statement appended 
etween the two specified terminals 
only to’ the complete exclusion of all 
other operators, excluding the. inter- . 
mediate routes; 
At present, only the Mysore Govern- 
ment Road Transport Department is 
operating services on these routes, 
and in the number of existing stage 
carriages and number of trips are as 
in statement appended." ' 


cept that roüte Nos. 28 and 39 are found 
added in class. (a). It is quite clear that 
notified routes are divided into two clas. 
ses. -In class (a) are placed routes num- 
bered 1 to 22 and 24 to 28 and 89 and 
53, whereas the - remaining routes are 
placed in class (b). A glance at the pur- 
pórted copy of the scheme placed before 
‘us shows that there were altogether 94 
routes separately numbered. Each route 
is identified by its termini with a separate 
column for intermediate stations of,each 
route. Out of these routes, only 29 are 
placed in class (a) of complete exclusion 
em, jnchidin 
services between “any 2 places therein”. 
The remaining 65 notified routes obvious- 
ly fall in class (b) of exclusion of private 
operators from services “between 2 speci- 
fied terminals only”. In other words, 
plying on overlapping portions, which did 
not constitute service “between the 2 spe- 
cified terminals only” of a notified route, 
was not excluded. This interpretation is 
clarified further and reinforced by the 
ecific statement that the complete ex- 
usion of all other. operators in class (b) 
was subject to the exclusion of "interme- 
diate routes". from the exclusion clause 
itself. - This is the only distinction be- 
tween the 2 classes and its only reason- 
ably possible meaning. Otherwise, there 
was no point in dividing the 94 routes 
into two classes. 
35. “In cases falling within class 
(a) of the Bangalore Scheme one could 
perhaps reasonably assume complete ex- 


1974 = 
28. It appears to be the submis- 
` sion: of learned. Counsel for the appellant. 


es me as the’ Bangalore Scheme was actual- 


4 considered and ze earlier .in 
Aa ;judgmient:of 17-5-1974 b 24 a bench of 
‘this Court and certain gener 

of law ‘were also. discussed and enunciated 


' . there, we should, simply for, that réason, 
: consider those: very questióris “of law. again 
-on -assumed facts ‘and, rectify: -whats it; is. 
us submitted on -behg 


‘of. the appellant; are. 
' errors in thé: opinión jf. the Bench "whichz 
décided. the. cases mentioned above. “The” 
main argument against ‘the.- views;:expres- 


+ sed. in that judgment is ‘that these are., 
~ not reconcilable with . 
: and: in particular, with 1962 Supp-(1) SCR. 


` earlier. -decisions, 


728 =. (ATR 1962 SC 1185) case. . This 


. contention. rests on-a failure to- appreciate. 


.' what was: really in dispute-in earlier cases. 
ratio . decidendi “of . 


and what:-was. the . 
Mysore. State Road ‘Transport Co 
tion's. ‘case decided on 17-5- We SO) 


ora- 





uc “think Dr’ A 
‘correctly said, in an bame essay on 


E "Determining. the ‘Ratio Decidendi of a ~ 
, Act. (hereinafter. réferred to as ‘the Act) : 
may be discharged. “It was also difficult, ^ 
. without these particulars, to apply Sec- 
‘tion 68-F meant fer the enforcement of 
the scheme. 
an interpretation of each scheme in the. 


. case" (See ? urisprudence in Áction"; 1953, 
Essays published. by -the Association : of . 
the Bar. of; New. York); that’ th& principle 
- of. a case” is determined? by taking into 
account’ the’ facts’. , treatéd. by: the Judge 


deciding ‘d-case as material and his deci. 


sión. “as based thereon”. .. Salmond, in his 


ci"fürsprudence" (12th Ed.p. 181) has. ob- ` 


sérved that -Courts, in.their quest for “the 
ténd to ignore this: method 


ta be: applying”, 
It was stated there: 


in:practice: 


of facts considered by the Court to 
 nhaterial:”-. Therefore, wé have to find.out 
|. what Was’ really the basis of the decision 


of 17-5-1974 (SC). in Mysore State Road ~ 
- "Transport Corporation's . case (supra) before ‘| 


` attempting to deduce any-general principle 
` Or pro osition of law from it which could. 
be said to be in-conflict with earlier deci- 
sions of this Court given upon other 
schemes and in a different legal soene, 


^A parusal OE the adent E : 


10807 
75-74 (SC) in i Mysore State Road Trans- ` 
port Corporátion's case reveals that it dealt : 


with 22 appeals by special leave ahd thir- 
teen special leave petitions involving 3 dif- 
ferent schemes. AJl these were connected : 


and-heard together because. of'a common’. 


i question of law’ said to be involved_there. 
"This Court could not, therefore, go into 
the facts of > each case ` Separate] y. 


l 


propositioris : 


ing ‘as ee g e position ts 


e l upon 
Ë, Goódhart Bas _ Dying up 


E priate. heading - 
It. . 


RS S. R. T. ;Corpn. v. Mysore S. T. A Tribunal. [Prs. 28-39] S.-C. 1949," 


framed the common question of: joy: an 
answer. to which’. could ‘decide all the 
cases before it. 


answer ‘could not -be given without refer-- ` 
encé-to.:the provisions of ‘and. an interpre. 


tation: ‘of each. Pee Scheme. 


^gl. judgment: sarts 


was intended by it: 


in the Mysore - 


culars as necessary conditions tobe ob- 


+ 


fh 


ann * 


served in framing schemes so as to makó.: 


it clear which private operators were ex: - 


cluded either: wholly : or partially. . from 
route. These particulars were required 


by the rules framed so that a duty impos- 
ed by Section 68-C:of the Motor Vehicles 


The cases were decided on 


light of the rules. The.correctness of the 
decision of each case:by interpreting the 


om the meaning to be attributed to the 


provisions ‘were interpreted by the -judg- 


‘any route or portion of a. 


H provisions of each scheme, stands -apart . 

-rulé which -the- Judge’ thought himself to `, 

VAM "route" under the provisions of the- 

Acto c n2 

such-rule must be évalüated in the is 
AS oS EE 


Jt. then. found that the ~ 


“accept. “3 
in Ni- 
-kanth Prasad’s case 1962 Supp (1) is Le a 
.£ (AIR. 1962:SG: . 1135) ‘supra) 
* (1978) 2° SGR:925° = 
-that a schéme* could exclude: ‘plying of 
.Stage catriages on ‘hire by- private opera- 
-tors completely on a route if-that is what- >- 
Tt then. referred toc”. 
the relevant provisions of law for framing = 
of a'scheme, including the^rules notified. 
Gazette dated 27-2-1958:.*: 
laying down specification of certain parti- 


(AIR 1973 SC aon : 


_As one of the dhamis whose. uA 


ment of 17-5-1974 was’ the Bangalore - 
Scheme,:-now before. us; we have to look . 


tion that,the term “route”, for: the pur- 


m of this apen of interpretation, must `, 


e equated with.a highway or road cover- 

5d it.. Proceeding on this assumption, 

for the purposes of this ar. cid we may 
examine the’ Bangalore | Sche 


CRM dL TS (8) and 
g of Rule. 1 are repeated: in the headings 
elauses 3^and:4 of the scheme, given 


'on the left hand side with the relevant 


_at the provisions of that ‘scheme to test the ` 
` correctness -of the decision on the assump-« 


contents of the scheme under the appro- . 


The 


against. each. headin 


g. 
clauses read thus: 7 


'on the.right hand side `` 
-relevant 


1948 S. C. [Prs. 28-27] Mysore S. R. T. Corpn. v. Mysore S; T. A. Tribunal 


been similar objections. earlier too on the 
strength of the provisions of the Banga- 
lore Scheme which came .into force..on 
. 7-6-1960. If so; these must- have failed. 
An attack in: 1968 upon the validity of 
such a permit which was probably issued 


ten years earlier but said ,to have þe- 
come invalid, so far as the overlapping por-.. 


tion of the route is-concerned, eight years 


before challengifig it:-by, means of a.writ' 


petition would be too belated to-:deserve 


even consideration. .: MEC A 

24. ^ Even the date on which the 
Bangalore Scheme was' notified was not 
apparent from anything on record. It was 
not given in any order or other material 


either in.our printed paper book or on the 


record of.the Mysore High Court sent to 


this Court which I have examined. We 


have, therefore, to be able to proceed 
further at all to .consider this case, to 
assume that the. purported copy of the 
scheme, giving the date of notification of 
its approval as 7-6-1960, handed in by 
learned counsel for the appellant after 


arguments, is a correct copy of the rele- ` 


vant notification in an official Gazette. We 
could, of course, take judicial notice of 
such a notification. 

95. As I shall indicate later, the 
date of the original grant or permit and 
whether the respondent operator and 
others like him were plying stage carriages 
for hire upon a part 
and, if so, on hick: particular route, at 
the time of the notification of the Banga- 
lore Scheme, líave:considerable importance 
for the rights of the parties determined 
by an interpretation of the scheme, in the 
context of relevant rules, which seems to 
be not only open but decisive on the 
language of tlie scheme quite apart from 
any other question. Indeed, without 
necessary averments and findings of fact 
on these questions, it does not seem to 
me to be possible to deal. satisfactorily 
at all with the case before us. To add 
to our difficulties, the respondent opera- 
tor, the renewal of whose permit was 
questioned by the appellant, could not 
appear before the High Court because no 


notice of the Writ Petition, dismissed in: 


limine, was sent to him, and, for some 
reason’ (possibly because he is no longer 
interested in this particular permit after 
the expiry of the impugned renewal in 
1970), the operator has not put in appear- 
ance in this Court. The result is that we 
have not had the benefit of hearing any 
arguments for the respondents in this ap- 
peal before us by a special leave granted, 
as the order of this Court on the special 


-diction of a^ Hig 
.petitioner .may' be, ito set out facts with 


of a notified route, 


A. IR. 


leave petition shows; only because it had 
been granted in other similar. cases with 
which this case should have been connect- 
ed. Those ‘other cases have been heard 


and decided on -17-5-1974 against the ap- , ` 


pellant .in -Civil Appeals: Nos. 
of 1969, D/- 17-5-1974 ($C). ` 


1755-1756 
'96. | I have referred to the state obs 


“thé: record befóre. us. because, speaking 
"for myself, I-think'it is impérative for: a 


petitioner E the: writ issuing juris- 
i Court, whoever the 
sufficient particulars to. enable the High 
Court to exercise its writ issuing preroga- 
tive powers correctly: In the case be- . 
fore us, I find it very difficult to- hold that 
the High Court had erred in rejecting the 
appellants writ petition in limine. As it 
gave no reasons for the rejection we do 
not know what they ‘were. There could, 
on facts stated above, be more than. one 
good ground for rejecting the writ peti- 
tion in limine. It also rejected an applica- . . 
tion for grant of a certificate under Arti- 
cle 188 (1) (c) of fitness of the case for an 
appeal to this Court after merely expres- 


- sing the opinion that it was not a fit case 


for certification. Thus, we are faced, at 
the outset, with the difficulty that. unless 
we were to assume certain state of facts 
iving rise to a question of law, it would 
e difficult to find the question we could 
or should consider and decide in this ap- 
pose Bv special leave. We have not got 
efore us any judgment in which essen- 
tial facts are elucidated. The Writ-Peti- 
tion-cum-affidavit, set out in full above, 


‘is devoid of indispersable particulars. 


27. Learned Counsel for the peti- 
tioner seemed to me to assume that the 
so-called “Bangalore Scheme" does exclude 
plying of stage carriages over overlapping 
portion of three miles between Hiiyur and 
V. V. Sagar simply because it is a notified 
route. This is exactly what had to be 
shown to us from the contents of the 
scheme, after applying correct principles 
of interpretation to it, and from facts as- 
serted and found showing which out of 
the large number of notified routes was 
being used by the respondent operator. 
Even in the course of arguments learned 
Counsel for the appellant did not show 
us on which ‘route the strip between 
Hiriyur and V. V. Sagar fell This was 
essential because plying on overlapping 
parts of each one of 94 notified routes is 
not by itself, I find, forbidden by the rele- 
vant provisions of the scheme which I 
propose to consider. 


1974 


‘poration, “had filed a Writ Petition-cum- 


D 
ao 





TW I gm the Deput 


affidavit in the 
It'reads: 


Mysore: High Court in 1968. 
h^ 8], -B-P 'Külkarni, Deputy’ General 


: Manager; Platining ‘CentralOffice; Mysore 


State. Road: Trahsport Corporation Ban- 


Hows, i. Oi odir 


.; General 


(Planning): Central- 
( | op P 


the relevant 


~ the first-respondent"dated 12-7-1968 pas- 
sed in- revision petition No. 41 of; 1968 


|" three years 
.. overlapping, the ‘notified’: route of about. 


`> following are some of the 
. jections amongst others. . 


` allowed 
. . petitioner against the said resolution. 
'. refusing to .do so, the first respondent has 


by. which the, resolution of the'second res: 


s poat a subject ^ No. 28 dated 25th 


arch, 1988 to renew the permit in favour 

- of the third. respondent for a period of 
: which in;effect permitting of 

three miles between Hiriyur and Y. V: 
d, this writ petition is filed. under Arti- 
cle 226 of the Constitution of India.’ A 


certified copy of the judgment of the first - 


alore-do .on- solemn ‘affirmation’ state a$ 


| Sagar Cross in Bangalore Scheme is ‘up- . 
e 


. respondent is filed marked ‘A’ and a certi: - 


‘fied copy of the resolution of the second 

respondent is: filled marked B’. The 

grounds of ob- 
^.GROUNDS, —— 

1. The second respondent had no juris- 


diction to grant the renewal of the permit 
which overlaps the notified route of thé 


petitioner to a distance. of about three : 


miles and hence the first respondent ought 
to: have quashed the said resolution and 
e .revision petition filed by the 
In 


acted ultra. vires of his powers and in 
excess of his jurisdiction. ` 

2, That the case of the H. C. Nara- 
yanappa v: State of Mysore and others re- 
Sorted. in AIR 1960 SC at page 1072 has 
no bearing. The.Supreme Court was con- 
cerned, in that case: with the contention 
that in the Anekar Scheme, only the routes 


* gre notified. and not the area. In this case 


the renewal overlaps the notified routes 
of the Bangalore Scheme provides total 
exclusion of private operators. 


` 8. That the Bangalore Scheme pro- 
vides for total exclusion of the private 
operators on the notified. routes as decided 
by.this Hon'ble Court in W. P. 2579/66 
on 6-8-1968. 


cé: in. the Depart- 
.. petitioner: and‘ having :read, 
gcuments ;of-the case state: 
the following which l;bélieve to -be. true.” 
and correct wt" de. 077 a LU 1j 
'- j| ‘Being aggriéved by the judgment of - 


Mysore S. R. T: Corpn. v. Mysore S. T. A. Tribunal [Prs. 21-93] S. C. 1947 


. 4, That itsis the duty of the respond- 
ents 1 and 2 to give effect to the notified 
scheme ‘under. : Section 68. F (2) of the ` 
But by the : 


‘Indian Motor Vehicles Act. 
impugned order the first. ndent has 
acted in violation of the sai 


mandatory  . 


: 8. Y believe ‘that there is no other 
áülternaté' remedy for. thé, petitioner except 
to invoke, the :powets ofthe Hon'ble Hizb 
Court whder" Article 226.of the Constitu- 
tion of India” ^. ^: erar 

77:997" No -copy öf the scheme involv- 


provision of.Jaw. . `° 


; ed was annexed to the petition-cum-affi- 


davit. - Some relevant facts may, however, 


.be' gleaned from other, material on thé 
‘meagre record. A copy of the*impugned 


order (annexure ‘A’ to. the writ petition) 
of the Mysore State Transport Tribunal | 
indicated that the: petitioner had objected 
to the renewal of "permit No. 176/58 for 
the route Hiriyur to' Chitradurga and back 
via V. V: ‘Sagar, Hosadurga and Janakal” 
for a period of 3 years from the. date of 
the expiry of the permit. The short order 
of the "Tribunal rejecting the appeal of 
the petitioner appellant mentioned : 
. "According to Shri S. Srinivasan, the 
order of renewal is bad as the route pro- 
posed for renewal overlaps the notified . 
route between Hiriyur and V. V. Sagar, a 
distance' of 8 miles coming under Banga- 
loe Scheme.” |. ^ ^" . . 
It then stated that the reasons for the | 
conclusion reached by the Tribunal that 
the overlapping portion of'.8 miles does ` 
not impair the ;ategrity of the scheme, 
are to. be found in another judgment 
which was neither placed before the High 
Court nor before us. Again, a glance at 
a copy of proceedings before the Regional 
Transport Authority on. record (annexure. 
B’) shows that item No. 23 related to an ` 
application «for a renewal of permit No: 
176/58 for the route » 

. “Hiriyur to Chitradurga and back via 
V. V. Sagar, Hosadurga, and  Janakal 
daily one trip for a period of five years 
from 1-10-1967 to 30-9-1972.” : 

23. . ‘The renewal granted was for 3 
years which meant that it had expired on 
30-9-1970. . No attempt has been made to 
eir d any subsequent renewal We . 
do not know when the original donum was . 
given, but nümber "176/58" indicates that 
it was probably taken out in 1958. There- 
fore, any relief we could now grant could 
only be declaratory in respect of a very 
old permit whose validity should have ` 
been challenged long ago. . It was, presum- ` 
ably, renewed earlier. "There must have 


1946 S. C. [Prs. 17-21] Mysore S. R. T. Corpn. v. Mysore S. T. A.'Triburial, 


this view is being agitated before us. The 
Higb Court dismissed the writ petition in 
limine, notwithstanding the contention 


urged in the writ petition by the appellant . 
as a- 


that both the Full Bench as we 
. Division Bench of that Court had hel? 
. that the nationalised. routes are to be 
-operated by the State Transport Undertak- 
ing to the complete exclusion of all other 
opetators, if such a scheme excluded pri: 
vate operators from operating.on them. 
18. 
dealt with. by ‘this Court in the Mysore 
State Road Transport Corporation’s ‘case 
‘Civil Appeals Nos. 1755-1756 of 1969, D/- 
17-5-1974 (SC) to which ‘we have re- 
ferred earlier. In that case; the facts 
have not been stated .and we are 
not in a position to know which of the 
permits in cases before the Court had 
expired and which of them were renewed 
during the pendency of the hearing. If 
'the years in which those appeals were 
filed are taken as -a guide, the permits in 
all those appeals whether renewed for 
thrée years or five years would have ex- 
pired before the decision was rendered: 


But that was not the reason given for dis- 


missing those appeals.. If reason is 
valid, then what was decided in that case 


:. would not be the ratio of that case. At 


any rate, the decision in that .case would 
suffer from the.same. infirmity. which a 
decision in this case may be considered to 
suffer. But that is not how the decision 
in that case proceeded... On the other 
hand, it was assumed in all those cases 
that the appellant was contending that 
the permits granted were illegal because 
those routes overlapped the nationalised 
notified routes. The fact that permits had 


expired did not preclude this Court from’ 


expounding the law on the basis that those 
permits were current. Where a permit 


has been granted against the objection of. 


the State Transport Undertaking and the 
matter is agitated before this Court, there 
being no stay, it is difficult to postulate 
that even after the expiry of those per- 
mits, théy are not renewed. In this very 
case, it can be observed that the permit 
is being renewed in favour of C. Abdul 


Rahim and Sons aftér the expiry of each: 


of the periods from 1958 onwards. In any 


case, it is impermissible for us suo motu: 


tc look into the interstices of the case or 
to raise objections om assumptions -which 
may or.may not be correct. The respond- 
„ents non-appearance after due notice wan- 
not preclude this Court from procecding 
on admitted. facts. “At any ‘rate, no` ob- 


~ jection’ of any? kind which might preclude 


A similar: question has been 


A. I. R. 


determination of this question has been 
ut to the appellants counsel and it would 
e unfair ‘if we were to deal with them 
as if it is admitted. In any case, if the 
permits which have expired have been 
renewed, which we:have no doubt must 
have beén, then we cán mould our relief 
to suit that changed situation. See Mohan- 
lal v. Tribhovan, (1968) 2 SCR 707 = 
(AIR 196083 SC.358). St 


19. © -The -“Bangalore- Scheme” has 
been the subject-matter -of the -Mysore 
State -Road . Transport Corporation’s case 
Civil Appeals Nos. 1755, 1756 of 1969, D/- 
17-5-1974 (SCJ as also other cases. Even: 
the special léave. petition has set it. out. 
Since the decision which has been chal: 
lenged proceeds on-the basis that Hiriyur 
to V. V. Sagar route granted to C. Abdul 


“Rahim & Sons overlaps the notified route 


Chitradurga to Hiriyur. there.can be no 


.doubt that.no permit or renewal can be 


granted." This is so even if it overlaps 
over however short.the distance of the 
route. Whether a particular route grant- 
ed to a: private operator oyerlaps the noti- 
fied route or not cannot be ascertained 
from the . notified route. The notified 


route may merely state the route to be 


operated .by the State Transport Under- 
taking ánd the total.or partial prohibition 
on other operators from.operating on that) 
route or a portion eo Where, how-| 
ever, other operatots are permitted tol 
operate on-.any, portion of that route, itl 
may also: provide the terms and condi 


. tions under which they can be permitted: .. 


Beyond this, from the notifiéd scheme it 
cannot be ascertained whether any parti-! 
cular permit overlaps the -notified route: 
or transgresses any of the conditions or! 
prohibitions set out therein. There is »o' 
justification for holding that the integrity 
of the notified scheme is not affected if 
the overlapping is under five miles or be-| . 
cause a condition has been stipulated in 
the permit that the operators will not pick 
up or set down  àny passengers on the 





overlapped-,route: 


. 90. :On this view? we allow the ap- 
peal, set aside the order'of the High 


. Court, and direct the Regional Transport 
"Authority to, comply with the require- 


ments of thé. scheme às stated by us in 
respect of any permit granted or in res- 
pect of renewal of any such permit made 
in favour of the third. respondent during: 
the pendency of this 'áppeal. 


BEG, J.:— 21. © The appellant, 
the Mysore State Road Transport Cor- 


B7 
thére-and not merely using overlapping 
portions of the notified routes incidentally, 


and. that if the exclusion of those: using 
overlapping portions of the surface“ ofthe 


Mysie S 


‘was. also really.. - intended, they - should 
have’ been‘ named in the, appended state- 
‘ment: and thé number. of t eir, stage car- 
' riages should” ‘have been: given..:.As. no ex- 
planation was” forthcoming. for "tiis omis- 


sion, the. interpretation’ of: the ` three 
* . schemes advanced on "behalf of the intér? . 


. State operators Was-;considered to be more 
réasona les 
ed a 


“Whatever may bc shid’ “ont the cor- 


U pow of the decision of this Court in 
case 1962 Supp. i 


Nilkanatli: Prasad's 


. SCR 728 = (AIR 1962 SC 1185) (supra 


. .in the context of the scheme before this . 
^. Court for consideration in that case and 
„thé “provisions of the Act as they stood. ` 

: think that the Ratio- 


then; -we do not 
Decidendi of that case is applicable here. 
"Upon the contents’ of the scheme’ before 
us for interpretatién we find that only 
-"Gperators named ‘therein or those” who 
seek to provide “sérvices” upon the routes 


mentioned ` in the schemes, in the sense . 


that they carry passengers travelling from 


one place to another.situated only upon 
the notified routes; could ‘be: totally ex-' 


cluded from. using’; thè. highways which 
the notified “routes’ Gover: 
. conditions “were ` rightly, imposed by the 
nal Transport Appellate Authority on the 


.. permits of inter-State. Gperators:to bring 

J out what it. -understood: 

^: mean in each : 'éase;" 

2 ^ 14. s With’ eset 'we. do root doubt 5 
‘ the correctness of the decision in Nilkanth 

Prasad's case 1962 Sup pp (D (1) SCR. 728 =. 


“ane scheme to 


(AIR 1962 SC 1185) which followed the 


|. "decisions of different Constitution Benches. 
"of this Court. Even if that decision: has . 
.'to be dissented from, it could only. be : 


done by-a larger Bench of this Court. 


ix Ón the other. ‘hand if at all the definition 


of the word“ “foute” in Sectidn 2 (28-A) 
lends further’ support tö the principle 


enunciated .in Nilkanath Prasad’s case, The: 
.nótified the . 
-Youtes. at Setial Nos: 1 to 22794; 95, 26, 97. :; 
services between’ ‘the! ` 


scheme’ before us ‘clearly . 


and 53. including: 
two places therein were to be operated by 


i the; ‘State .Transpdit" ‘Undertaking to: the: 


: * éomplete*exclusion of all other operators. 
~, In other words, the; State Transport Un- 

, dertaking -hàs ‘beer. given exclusive, right 
, to.run on those routes or any two places 
' between.those róutes or between any two 
` Places on ‘those routes. "The routes speri 


an 


‘The judgment. further abe 


_is renewed. . That obj 


We think that - 


^R. T. Gorpn. v. T S. T. A. rer Ts 18-17]. S.. c: 1945 


fled in the statement show routes Nos: 1 
and 12- betiveen Chitradurga to Hiriyur 
via Iymangala and Chitradurga to Hiriyur 


- via- Mardi alli; - 
ighway common. to: two different routes . 


15. ^ The proceddiugs before the 
Regional Transport Authority of March -. 


25; 1908 in respect of the application of ~ 


M/s: C? Abdul Rahim and Sons for rene-:— 
wal: of their permit were- considered a8 -. 


‘additional Item No. 23.-C. Abdul Rahim 


and Sons had -been: granted: permit No. 


:176/58-59"arid that permit-was being evi- 
“dently renewed from time to time on.the. 
route Hiriyur to Chitradurga and back - 


anakal. - 


via V.. V. Sagar, Hosadurga and : 
which: ` 


The last applieation for renew 


„gave rise-to the present controversy was- 


evidently made on October l, 1967 for . 
renewing it'for.à period of five, years. This 
was published on qoy 11, 1968 and 
before the’ Region Transport Authority . 
C: Abdul Rahim and.Sons asked for rene- 


. wal cf.their permit as applied for by them- - 


in.the interest of. the travelling public. 
But the: Mysore State Road Transport 
Corporation objected on the round that 
its services will be affected if the grant 
ection was overruled 
and the permit was directed to be renew- 
ed’ for. a period of three. years from the 


date of the expiry of the permit. 


167. +A revision petition was flled:by .- 
Mysore“ “State "Road, Transport Cornora-. 
tion before the ‘Mysore - State: Transport 
Appellate Tribunal on the ground that the 
renewal of the permit was bad as thé route 
proposed for renewal: overlapped . the noti- 
fied route Hiriyur to V.V. Sagar over 
a distance of^three miles coming under 
the. Bangalore’ Scheme. This contention... 


.was rejected. on the ground: that in B.: 


Munivenkataswamy  Naidu's. case (Civil 
Appeal No. 3203 of 1966 etc.) the Mysore 
Deve Appellate Tribunal had held - 


“that the integrity of a schémé is not . 
itnpaired if the distance of the overlapping 
portion is about five miles and if a con- 


‘dition not to pick up^or set down pas- 


sengers ‘on the notified route is attached." - 
.17. Throughout these: proceedings 

it was nowhere contested. that the route 
antéd to M/s. C. Abdul Rahim and Sons 
oes not oyerlap the-notified route. If 


-that was the case:. this question woald 


not have arisen. On tlie other ut be: | 
cause, the: "route granted to : Abank. 
Rahim-.and Sons overlapped dios miles- 
over the notified: route and'since-the- "Tri. 
bunal hád: held earlier. that: any overlap“ 
ping.within five miles dogs.riot. ‘impair the. 
integrity of the Scheme; = veli d of 


Fey Es » 


sy 


"14d S € [Prs. 9:18]; Mysore S. R. T Corpn, y: Mysore S. T. À Tribunal 
application for a permit. “to traverse that. 


overlapping... Under the Ordinance which 
the Privy.. ‘Council was considering ‘in 
. Kelani Valley Motor Transit Co. Ltd.’s 

case. a preference was to be given to àn 
“application from: a company or partner- 
ship- -comprising holders of:all the- 
' licences for thé time bein 
.(b) a company or partnership comprising 
the holders of the majority of the licences 
'referred to in (a) above, authorising: the 
use of omnibuses ‘on such routes. which 
'established the largest number of. perniits 
over the route. It is in that connection 
„that the’ word “route” was considéred. 
f 10. In any case under S..2 (28-A). 
‘inserted . by. Section 2 of Act. 56: of 1969 
‘the word - “route” 
“meanin 

“a line of ve: which: specifies the 

kdo which may be traversed by a 
motor vehicle between oné terminus.. and 
another.” 


This definition cortelätes the motions 
line of travel bétween: two termini with ` 
thé highway. which hasto.” - 
It is, theré- - 








the portion, of 
be. traversed on that route. 
fore, apparent that where a private trans- 
{port owner makes an application to operate , 
Jon a' route which s even a-portion- 
of the notified route; i.e. where the part 
of the highway to be used by the: private 
transport- -owner traverses on a line on 
€ same highway on the notified route, 
hen that application: has to be considér- 


ed only in the light of the scheme as noti» 
fied. If any conditions are placed then 
those conditions have to be fulfilled and’ 


application must be rejected. . 

C. P. C. Motor Series, 
Mysore v. State of Mysore, (1962) Supp 
(1) SCR 717 the probe. was only 
agaiust the private owners operating on 
the routes which lay within the District. 
In those -circumstances this Court held 


that the exclusive operation of the routes | 


within - the -District meant that no other 
omnibus. belon 
*could run on 


at sector. The direction, 


theréfore, clearly said that the route left . 


to the private operators would be open to 


. them. beyond ‘the borders of: the .District;- 


"but they were excluded from tlhat-por- 
tion. of the toute’ which lay within. the 
District. Again-- Hidayatullah, J., who 
delivered. the judgment of the Court “ob- 
served at p. 726 > 


“The scheme of de Act. in: S. 0E 0, 
:. theless it was observed that the 'éxclision .- 


(c) (iii) also 
"Transport Authority, in givin 
the approved * scheme, pay: curtail.: "he 


shows: that the ': Regionz 


` District open. to the 
-would stand pro tanto cut down to only 
that portion, which.lies outside the Mysore 


if there is a. total prohibition then the | 


ing to a private operator . 


effect to. 


ALR. 
area Or. route covered by ies a in 
so.far as such permit relates to the- notified . 
.area or notified route." This makés the. 
roüte or area stand for the road on which 


the omnibuges run or portions thereof, and . 
in. view -of the fact that the scheme re- 


. served.all the. routes within the Mysore 
in force and 


District.to the-State Transport Undertak- 
ing, even- those routes which were inter- 
private operators 


District: : The .results*therefore, is that no. 
distinction: can,’ ‘be smadé between the noti- 


_ fication ‘ofa portion .of the route of the 
. private: operators lying within the: Mysore 
. -District; and the ‘notification of a different 
has been. defined as. 


route, -in -which: .the portion within the : 
"Mysore District is’ also inchided.” .- 

This -view also has. been subsequently . 
taken-in Roshanlal Gautam v. State of - 
Uttar Pradesh, (1965) 1 SCR. 84] — (AIR 
1905 SC 991) > 


“Court has. consistently 


132. This 
- taker the. view that if there is a^ prohibi-| 


tion’ to ‘Operate on æ notified" route:.or 
routes no licénces can be granted to;any 
"private operator whose route traversed or 


Rer ca any ud or whole of that 
notified: route. e inter-section of the 
notified - route may..not, in our view, 


amount. to traversing or :overlapping the 
route because the prohibition imposed ap- 
plies to a. whole or a part of tlie route on 
‘the highway on the same line of the route. 
An intersection `. cannot be said to be 
traversing, the samé line, as it cuts across 
it. 


- 48°. In thes recent: case Civil Ap- 


. peáls : a 1755-1756, D/- 17-5-74 (SC), the 
-yiéw taken was that Ke two routes— 


(1) the route plied over rivate opera- 
tors and (2) the route uke do not coin- 

cide at the points: of termini it may not be. 
enough to exclude the’ private interState ` 
owners by any necessary implication: and 

that ifthe intention is to exclude such-user ` 
of operation that intention*must be made ' 
clear. iri; order to have that effect. Three . 
schemes: were considered :in that case. 


(1) thé Arakal Scheme; (2).the Gulbarga ` 


; Scheme -and (3) the. Ban, alore Scheme ang" 


even though it was admitted that with’. 
regard. to the -Bangalore Scheme the case .. 
of the appellant - orporation was better- 
itfasmuch as the words used there are “the 


-complete exclusion: of all “ather: ‘operators 


‘excluding the intermediate. routés”,- none- - 


appears to. be only of operators nenoned 
_ Services between -thë termini. mentione 
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(Those portions could not be said to be 
different routes, but must be.regarded as 
portions’ of the routes of the private 
operators, from which the private opera- 
.tors stood exeluded under Section 68-F 
(2) 19 (iii) of the Act. It was observed 
in that case that as the State Transport 
Undertaking had already been granted 
- permits over the route ‘AB’, the private 
operators i.e, the appellants were not 
entitled in law to renewal of their. 
permits for -routes which embraced also 
route ‘AB’. In such.*circumstances, the 
Regional Transport Authority could not, 
but refuse to renew their permits. It was, 
therefore; incompetent to:renew a permit 
“over a route embracing route “AB’. Re- 
:liance seems to have been placed upon a 
decision of- the Privy Council in Kelani 
Valley Motor Transit Co. Ltd. v. Colombo 
Ratnapur Omnibus Co. Ltd., 1946 AC 338 

JR 1946. PC 187). That decision is 


= wae 3 1 
hardly of any. relevance to the. question | 


To. e 


P 


. Mysore S. R. T. Corpn. v.‘Mysore S. T. A. 'Hibunal' [Prs. 7-9] $2.6, 1949 - 


another, and to be something distinct ` ` 
from the highway traversed .:.... there `- 
may be alternative roads leading from one 

terminus to another ‘but that does not 

make the route and highway the same." 

8. `> The question that arises in this 
case, whether when one party has a mono- 
poly over a route a licence can be granted 
to any other party over any part of that 
route, did not arise for consideration 
there and in considering that question 
the distinction- between "route" and “high- 
way" is not at all relevant, ^ ^'^ 

9. _In- Nilkanth Prasad's case 1962 
Supp (1) SCR. 728 = (AIR 1962 SC 1135): 
the distinction between “route” and “road” 


‘was relied-upon by the appellants to show 


that the’ ‘notified route “AB” was a dif- 
ferent route from the routes for ‘which 
renewal of permits .was’ demanded, even 
though route “AB” might have been a por- 
tion of the “road” traversed by the omni- 


„bus of the’ appellants plying on their 
ať issue here. In that case both the ap "routes". Hidayatullah, J., observed at 
péllant and the respondent were appli. p. 736: e 


. Garits; for exclusive road service. licence 


. forthe route from Colombo to Ratnapura. 
Thére’ was another route from Panadura 
to Badulla through Colombo and Ratna- 

` pura. ‘The decision in.that case depend- 
ed upon the words of the Ordinance “such 
route or on a routé: substantially the same 
as such ronte".. As pointed out by the 
Privy Council:- 5 7... 

. ^ ,"It üppears that Panadura is some six- 
teen miles along the coast to Colombo, 
thence fróm — Colombo. to Ratnapura is 

. some fifty: miles, and’ from Ratuapura' to 

Badulla.is a further eighty miles. It is 

obvious, therefore, that the route Panadura 

to Badulla is not the same or”substantial- - 
ly the same route as the route Colombo 

to Ratnapura."- ate ` . 

On the above. fact situation Sir John 

Beaumont giving the opinion of the Board 

Observed: —.  .755 57 00M 
^, “IE “route” has the same. meaning as 

"highway" in the Ordinance this argument 

must prevail.since admittedly an':;omnibus 

running on the highway from: Panadura 
to-Badulla will pass over the whole of 
the highway between Colombo and Ratna- - 

: puta, but in their Lordships’ opinion it 

` ds impossible to say that “route” and “high- 

“way” in the two Ordinances are synony-, 

mous terms. In both Ordinafees,.. |... z: 
the two words. are used,. and certainly not 


inter-changeablg; A "highway" is the phy: . 


sical track-along which an: omnibus runs, 
.Whilst a "routé^ appears to their Lord- 
ships to be an-abstract conception of à 
line of travel between one terminus. and 


“The distinction made by the Privy 
Council is right; but it was made with re- 
ference to the words used in the Ordin- 
ances thereunder consideration. °: The. 
question is-whether a similar distinction 
can be made in the context of the Motor 
Vehicles Act." C ` 

It seems to have been argued beforé the 
Court that.the word “route” had” been . 


.used. in contra-distincHon with the word 


"area" and hence wherever the word 
"route" was used it was used in the sense 
of. a notional line between two termini 
running a stated course, and was used 
in contradistinction to what may be con- 
veyed by the word “area”. As we have 
seen in Kondala Rao’s case AIR 1961 SC 
82 this. argument was negatived and so 
the Bench in , Nilkanath Prasad’s ‘case 
following that decision negatived it. To 
our mind the decision in Kelani Valley 
Motor Transit Co. Ltd.s case 1946 AC 
338 — (AIR 1946 PC 137) lends no assis- 
tance to the basic concept of a "route", 
a line of travel between two points, which ' 
can be traversed by different roads as was 
pointed out in that decision itself. A 
route. between Delhi to Bombay can be 
traversed via Agra, Gwalior, Indore etc ` 
or by some other road’ say via Nagpur, 
but where the road.of the route is speci- 
fied in a scheme and privaté operators are 
prohibited to traverse on that route be- 
tween the two termini, any overlapping 
of :that route. would transgress the provi- 
sions of the notified routé and tlie Regional | 
Transport Authority cannot but reject an ` 


1942 S. C. [Prs. 4-7] Mysore S. R. T. Corpn. v. Mysore S. T. A. Tribunal’ — A.LR. 


nery for reasonably regulating the exclu- 


sion of all or some of the private opera- ` 
tors from the notified area or route. Subba - 
` Rao, J.,.as-he then was, speaking for thé 
Court pointed. out that in Saghir Ahmad: v. 


State of .U. P; /1955) 1 SCR 707. = (AIR 
1954 SC 728). the constitutional validity 
` of Section 42 (8) of the Act was question- 
ed. What Saghir Ahmad’s case. decided 
was that the public wcre entitled to use 
public streets and roads which vest in the 
State as a matter of right The State as 
a trustee on behalf of the. public was en- 
titled to impose all such‘ limitations on 
the character. and extent of the user .as 
may be requisite for protecting the rights 
of the public generally. Within the limits 
impose by State Regulations any member 
of the public can plv motor vehicles on 
public roads and to that extent he. can 
also carry on business of transporting pas- 
sengers with the. aid of a vehicle. As 
infringement of the right which was chal- 
lenged in that case arose before the Con- 
stitution (First Amendment) Act, 1951, the 
impugned restriction was held not to be 
justified as a reasonable restriction imposed 
in the interests of the general public. As 
a result of the Constitution (First Am- 
endmént) Act, 1951, Article 19 (6) enables 
the State to carry on any trade or busi- 
ness either by itself, or by a corporation 
owned or controlled by the State, to the 
exclusion, complete or partial, of citizens 
or otherwise. Saghir Ahmad's case would 
have no application to schemes notified 
‘lunder Chapter IV-A- of the Act because 
what has now to be seen is whether under 
that scheme private operators are per- 
mitted to ply their vehicles on the notified 
route or routes with or without restric- 
tions, or totally prohibited from using 
those routes. Whether a route is inter- 
State route or intra-State route, the power 
to exclude is conferred by Chapter IV-A. ` 


5. In Y. J. Kondala Rao’s case AIR 
1961 SC 82 the question was whether the 
word "route" in Section 68-C refers to a 
pre-existing route. It was contended that 
the words "route or portion thereof" in 
the section clearly indicates that the route 
is an existing route because a scheme 
cannot be framed in respect of a portion 
of the proposed route. This contention 
was negatived. The Court observed at 
p. 983: f 

“We do not see any force in this con- 
tention. Under Section 68-C of the Act 
the scheme may be framed in respect of 
any area or a route or a portion of any 
area or a portion of a route. There is 


no inherent inconsistency between an 
"area" and a "route". The proposed route 
is also an area limited to the route pro- 
posed. The scheme may as well propose | 
to operate a transport’ service in respect 
of a new route from: point A to point B 
and that route would certainly be an area 
within the meaning of Section 68-C. We, 
therefore, hold that Section 68-C certain- ` 
ly empowers the State Transport Under- 
taking. to propose a scheme to include 
new routes." BC 7 SN 
' 6. In the ‘cise of Abdul Gafoor v. 
State of Mysore, 1962 (1) SCR 909 = (AIR 
1961 SC 1550) another Constitution Bench 
of this Court considered the effect’ of noti-. 
fying a scheme and it was stated there 
at when a scheme had been notified 
under Chapter IV-A of the Act:and an 
application was made for the grant of a 
permit on a route notified under the 
scheme by a private oporator, the Regional 
Transport Authority had no option but to 
refuse the permit to the private operator 
and to grant the application presented 
by the State Transport Undertaking for 
a permit It has nc right to ask for as- 
sistance from the public or existing 
ermit-holders of the transport service 
olders: Neither the public in general 
nor the permit-holders have any part to. 
play in the matter The only duty it has 
to do is to examine the. application and 
to see whether it is in pursuance of an 
approved scheme aud secondly whether 
it has been made in the manner laid 
down in Chapter IV-A. If, therefore, the 
scheme prohibits private transport owners 
to operate on the notified area or route 
or any portion ‘thereof, the Regional 
Transport Authority cannot either renew 
the permit of such -private owners or give 
any fresh permit in-respect of a route 
which overlaps the notified route. The 
question is whether the scheme read as 
a whole prohibits the private owners from 
operating on Ms e notified: routes. 

7. — In Nilkanth Prasad v. State of 
Bihar, 1962 Supp (1) SCR 728 = (AIR 
1962 SC 1135) the appellants contended 
that as the notified route formed part of 
a- -larger route operated by a private 
opa the two routes must. be regard- 

as different routes, and the private 
operator could not be prevented from 
running his omnibuses on that portion of 


. his route, which was a different route, 


although notified. "This Court (Gajendra- 
gadkar and Hidayatullah, JJ.) held that 
the appellants were not entitled to run 
over those portions of their routes which 
were notified as part of the scheme. 
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Corporation") operates on the notified route 

under Chapter IV of the Motor Vehicles” 
. Act 1889 — hereinafter referred to-as ‘the-* 
LAGU. m = between Hiriyur -and V. V. Sagar. 
ue It bje cted to’ the ‘rénewal of a permit to 
. th respondent-C. Abdul: Rahim for ~ 
^ the route Hiriyur. to-Chitradurga and. back 
: via V. V...Sagar, Hosadurga and Janakal: 
.* on, the ground ‘ that - this. renewal: will 
: authorise an hel ae over. three: ‘miles 
- on. the, notified ‘route: 


^n ferina pie T. funkiest was that in. 


" -sorae other ‘cases the Mysore - Revenue 
f Appellate Tribunal had held that the. in: ^ 
tegrity of a Scheme: is not impaired if the. 


: distance of the ‘overlapping portion is... 
. “abgut five miles and if a condition not to’: 
.-pick up or.set down pasSengers’ on the i 
_ notified route is.attached.^ On this rear 
-'soning, the ‘Tribunal thought there were 
.no grounds tc interfere with the impugn- 
ed order. The appellant then filed. a writ. 
pétition in. what, is. now the Karrataka 
: High Court; but it^was dismissed. -by -a 
Division Bench. in limine. This appeal is 
' by. special leave ABUSE that - issal . 
BE ae 
: UE appears hat the passenger 
» eu services on the routes appearin 
at Serial :Nos. l to 22, 24, 25, 96, 27 an 
53 .of the | statement appended to the 
scheme approved under Section . 68-D: Qy: 
of the Act, subject to the modifications set 
out- in the notification dated June 7, 1960, 


included ~ “services - between any two 
:places, therein”, and the transport services 
were “to be'run and.operated by the State 


Transport undertaking to- the. pin ex-. 
clusion óf other operators" The notifica- ` 
tion then sets out the various details of | 
the 'said- approved , scheme known. as the 
. Bangalore Scheme.. The questión at issue 
is whether the scheme prohibits: overlap- 
. ping of the route or routes of private: 
operators m a part or whole of the .notiz.- 
fied route.” e route or routes overlap : 
as aforesaid; on no permit can be grant-: 
ed to those ‘private operators over the’ 
notified routes which prohibit them- to 
operate over those routes.:. This proposi- 
tion was down in several decisions- 
of this Court to. which reference will be 
1 mune .hereafter. 

In a recent judgment of this 
Gan by one of us (Beg, I, and Chandra- 
chud, J., concurring with him) in Mysore 


' thereof? should 


ete: . 


‘tion 68-F with or 
including any. prohibitions on the area or | 


_ now no 


Mysore S. R. T. "Corpn: v. Mysore S, T. A. Tribunal [Prs.- 1-4]. S. C. 1941 


State. Road . Transport; Corporation v. E 
Mysore, Revenue Appellate Tribunal Civi] : 
ppeals Nos. 1755-1756 -of 1969, D/- 17-5- - 


8 fA: (SC) this Court has: ‘tekén<a. contrary " 
‘view. ‘No doubt this casé,was One render- . 
.ed in, ‘respect of inter-State routes; while. .. 


the -instant -case is one relating te’ intra- - 


State routes: There, however, seezis to be .. . 


er eee 


no difference in the ‘principle applicable to 
both thë cases. - The principle governing 
' intra-State routes has been extended to .; 
- inter-State routes vide. Abdul Khader Saheb .: 


'v. Mysore : Revente Appellate Tribunal: ;. 
; (1978) 2-SCR 925 = (AIR-I978 ~ 
As thé recent decision tc which; ` 


ERR 


- reforónoo has ‘been’ made: seems to také 


a contrary : view to that taken by even . i. 
larger poe of. this, Court, we find it . 


necessary ^  re-exümine ` * the. quein 
. posed before us. eps 


t 4 Under PE rite ee the Act: ; 


; where a State Trans por Undertaking is. 
e 


. of opinion^that for purposes. of :pro-" 


viding’ an efficient;. adequate, ‘economical ae 
and properly cc-órdinated. ‘road? ‘transport E 
service, it is necessary in the public inc. C 


trest that-road transport services in gene- - 
ral or any particular class of such service 
in relation to any area or route or portion 
e.run and.o rated py 
the State Transpórt Undé 
‘ther to the exclusion, ee or- ANR 


of other persons or otherwise, the Stato -~ 


Transport | Undertaking may ` prepare a 
` scheme- ‘giving particulars: of the nature . 
of the. services. proposed to be rendered, 
: the`area. or route proposed to be covered ` 
-The scheme so framed has “to be 
published under Section 68-D, objections 


: called for'and the scheme-as finally ap- 


proved has to be published under Sec- 
without modificatioris 


route or 


parts of an area  or.a route 
. covered by 


the notified scheme. There is; 
oubt . that any route or area 
either. wholly or partly can be-taken over 


‘by & State Undertaking under any scheme 


published, approved. ‘and not^ed under _ 
the provisions of Chapter IV-A of the Act 
inserted by Section 62 of Act 100 cf 1956. 


.The provisions . of this Chapter confér a 


monopoly on ‘the . State in respect of 


` transport services tc. the partial or com-|. - 
‘plete exclusion of other persons. 
Kendala Rao v. ‘Andhra 


In Y. J. 
Pradesh State 
Road Transport Corporction, AIR .1961 


SC 82 a Constitution Bench of this Court - 
held that Chapter IV-A of the- Act in `` 


specific terms: provides a complete and, 
in the circumstances, a satisfactory machi- 


1940 S. C. [Pr. 1] Mysore S. R. T. Corpn. 


judicial consideration of the infirmi- 
‘ties to which we have briefly referred. 
13. We therefore allow this 
appeal, set aside. the order of convic- 
tion and sentence passéd by the High 
Court and acquit the appellants. They, 
shall be reledsed. forthwith. ' ei 
- ^ ' « -Appeal allowed. 





« AIR 1974 SUPREME COURT 1940 
(V61 C805) — 
(From ‘Mysore : (1970) 2 Mys LJ 235): 


'P. JAGANMOHAN REDDY, M. H. BEG..- 
Al E 


-AND _. : P 

. A, ALAGIRISWAMI, JJ-  .. 
Mysore State Road Transport Gor- 
poration, Appellant v. Mysore State 
Transport Appellate Tribunal, Respond- 


ent. ; . 
Civil Appeal No. 1801 of 1972; Dj- 
8-8-1974. i N 
Index Note:— (A) Motor Vehicles 
Act (1939), Ss. 2 (28-A), 68-C, 68-D, 68-F 
— State Transport Undertaking ‘granted 
exclusive right to run on certain route 
— Private operatór cannot be granted per- 
mit on such route if his route overlaps 
even a very small portion of notified 


route. 
Brief Note :— (A) (Per Majority: Beg, 
J. Contra.):— Any route or area either 


wholly or partly can be taken over by a 
State Undertaking under any scheme pub- 


lished, approved and notified under the. 


provisions of Ch. IV-A of the Act insert- 
. ed by Section 62 of Act 100 of 1956. If, 

therefore, the scheme prohibits private 
transport owners to operate on the noti- 
fied area or route or any portion thereof, 


the Regional Transport Authority cannot, ; 


either renew the permit of. such private 
owners or give any fresh permit -in res- 
ect of a route which overlaps the noti- 
ed route. In considering the question 
whether when one party has a monopoly 
over a route, a licence can be granted to 
any other party over any part of that 
route, the distinction between "route" and 
"highway" is not at all relevant. Where 


a private transport owner makes an ap- - 
operate on a route which | 


plication to 
overlaps even a portion of the notified 
route, then that application has to be con- 
sidered only in the light of the scheme as 
notified. i any conditions are placed then 
those conditions have to be fulfilled and 
if there is a total prohibition then the 
application must be rejected. "There is no 
justification for holding that the integrity 
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of the notified scheme is not affected if 
the overlapping is under five miles or be- 
cause a condition has been stipulated in 
the permit that the operators will not pick 
“up: or set -down any" passengers ou the 
z Ovėrlapped , route." Civil Appeals Nos. 
-31755-1756 of 1969, D/- 17-5-1974 (SC), 
.Overruled:. Case law discussed. (1970) 2 
; Mys LJ..285, Reversed. i nl 
“tae, vo (Paras 4, 6, 8, 10,12, 19) 
“Cases: Referred :.. Chronological '" Páras 
Civil..AppeAls .Nos. 1755, 1756 of 1969, 
. DI-17-5-1974, Mysore State Road. Trans- 
port Corporation v, Mysore Revenue -Ap- 
+ pellate- Tribunal 8, 18, 18, 19, 25, 


PE i .  .98, 29, 30, 35, 36 
AIR 1973 SC 87 = 1978 Cri LJ 204, 
. Himat Lal K. Shah v. Commr. of 

Police, Ahmedabad 40 
AIR 1978 SC 584 = (1973) 2 SCR 925, 

Abdul, Khader. Saheb v. Mysore Re- 

venue Appellate Tribunal, Bangalore 

| l NR. 3, 31, 55 

AIR 1965 SC 1147. —.(1965) 2 SCR 242, 
Municipal Board Manglaur v. Maha- 
deoji Maharaj » 46 
AIR 1965 SC 991 = (1965) 1 SCR 841, 
: Roshanlal Gautam v. State of Uttar 
Pradesh 11>. 
AIR 1963 SC 358 = (1963) 2 SCR 707, 
Mohanlal v. Tribhovan | 18 

AIR.1969 SC 1135. = 1962 Supp (1) SCR 
.728, Nilkanth: Prasad v. State.of Bihar. 

ee 7, 9, 18, 14, 28, 31, 39, 40, 

; : 42, 47, 48, 49, 52, 55, 56 
(1962) Supp (1) SCR 717 - 40 Mys LJ 
: 164, C. P. C. Motor Service, Mysore v. 

State of Mysore ` 1l 

` AIR 1961 SC 82 = (1961) 1 SCR 642, 
1J. Y. Kondala Rao v. Andhra Pradesh 

State Road Transport Corporation - 4, 

5, 9, 48 

AIR 1961 SC 1556 = 1962 (1) SCR. 909, 
Abdul Gáfoor v. State of Mysore 6 

AIR 1955 SC 661 = (1955) 2 SCR 608, 
. Bengal Immunity Co. Ltd. v. State of 
Bihar . 44 
AIR 1954 SC 728 = 1955-1 SCR 707, 
Saghir Ahmad v. State of- U. P. 4, 46 
AIR 1946 PC 137 = 1946 AC 888, Kelani 
Valley Motor Transit Co. Ltd v. 
Colombo Ratnapura Omnibus Co. Ltd. 


7, 9, 40, 47, 

50, 51, 60 

(1584) 8 Co Rep 7a = 76 ER 687, 
Heydon's Case 48, 44 


The Judgment of Jaganmohan Reddy 
and Alagiriswamy, JJ. was delivered by 

JAGANMOHAN REDDY, J.:— The 
Mysore State Road Transport Corpora- 
tion, the appellant (hereinafter called ‘the 


.1974 ‘Halu v. State of M. P. (Chandrachud J.)  [Prs. 8-12] `. S. C. n 


rejected by” the. ida eourt as well: jas ports are’ not by any standard . E 
~ the High Court. S Ea _galled.” The- -discrepancies - o a: 
fk Dei comes gi another Re. Lu rey 
3 port ‘nade to the. police; and that e - nesses arid. show- that the incident - 

“made by. one Vishal Das who, was fhe: happened under. ‘cover. ot darkness and 

,Kotwar of ‘the village in between. ‘the vá 

itwo earlier Reports’: Vishal Das's "Rez 

' port, Ex. P-47, shows, that hë. gave : 

^ informütion - ‘at the. police7státion zati . cu E edit : €— 
x.Bboiut:T0:á:m. on thé. 10th: “This, P infor: bieperod: by: DEW N: “Jain showgsthat, -- 
$ “| mation, . "according ‘to’ hé. 3ngh: “Cot , On the body: -Jagdeo were :fov.d'. 

3 must .be treated: “AB the: Bu Informa-.. three. bruises and a heniatoma.: On: ‘the’ 
,tion-Heport in ‘the’ case. Tis, in our; 2 body ‘of..Padum- were found, ee ; 
Opinion, ‘is: clearly” érroneouss But apart: "d Yacerated* -wounds ~ and’ two.: bruises. 

Main "According ` tox... the * eye-witnessés.- .the 







TCR roin 


his s by. S ee: 


- 









. Aveo nen: "weré. attacked. with’. lathis, 
: Report almost wholly destroys "the: spéars ‘and axes but that clearly stands 
"prosecution case. The ease of the. prQ-... falsified by the medical evidence. Not 
Secution is that the: incidentin ques-- orié of the injuries found on the per- 
tion liappenéd on the afternoon of^the. son: of, Jagdeo andy. Padum could be- 
9th whereas Vishal Das ped in bis ` caused” “by à'speaf or‘ an axe. -The ` 
. Report that the incident ' . taken‘ High. Court however refused to attach 

|. place on the night of the 10th, -mean- any ‘importance. to .this aspect, of the 
-ing thereby in. the: éarly. hours of the matter. by ` saying that the. witnesses j 
‘10th. Vishal.Das'also stated,expressly had not stated that the “miscreants > 
.4n his Report that he did not know as; dealt axe blows from; the sharp-side 
(te who ‘had assaulted Jagdeo and Pa- or used the spear. as'&à'piercing wea- 
um. The High Court failed to.. give pon". “According ` to the“ High -Court[. 
"these circumstances theit due “weight axes and spears may have been used 
` and observed. on: the contrary: that the from the blunt side and therefore the 
.fact that the names of the assailants evidence: of” the eye-witnesses -could 
were not ‘méntioned by. Vishal Das was- safely-be.accepted. We should have 
.not very material as the: assault -- was thought: “that normally when the wit- 
committed bya- jarge. group’. Öf. 1'77 or . néss- says that an'axe or a spear is 
18 persons: ‘The. inference’ arising from ... used there is no ‘warrant for suppos-| , 

:.. [the faet that the names of ‘the accused `- ing that what the witness means is|, 

z jare not mentioned $n'a First Informa- that the blunt side. of the weapon wasj `. 


yholly ignor-. "fhe duty of the prosecidion to: dbtain 
"éd 1 ".of4thé vil-: 
. lage hàd not come.to know the nàmes'; whether à: sharp-edged or a: piercing|: 
- of the assailants though 20 hours had | instrument. was. used as a blunt wea- 
E after-the incident.had . takén "pon. 7 
place. ànd ‘further that -according - to P. 074. 
E the. incident had taken place at ` n 


There is only one more ob- 
: night- It.is obvious that if the incident 
ops taken place at night the whole servation which we would like to make 


 'guperstructure of the prosecution case Med TE s Kod E 
“must fall. The eye-witnesses Mussmat. judgment at more than one place that 


“Dev Kunwar - and. Musammat Maha- - Musammat Dev Kun 
M war and Musam- 
- trin Claim. to have seen the incident on * mat Mahatrin were "implicitly relia- 


. the supposition that it bappéned- n. ble”. [t is 
generally not easy to find 
the afternoon of the 9th. witnesses on whose testimony implicit 
10. .. The High. Court öbserved reliance can. be. placed. It is always 
in its judgment that the trial court advisable to test the evidence of wit- 
was “mainly influenced by the so- nesses on the anvil of objective circum- 
called discrepancies in the three ` re- stances in the case. Not only did:the 
ports lodged with the police.” We may High Court not do that but by’ per- 
. point out that the trial court was in-  suading itself to the view that the two 
fluenced by a variety of considerations eye-witnesses were' implicitly reliable 
end the discrepancies in the three Re- it denied to itself the benefit of a 
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& clarification from the witness as ic| - 


cording to the medical evidence there 
were neither incised nor punctured 
wounds on the dead bodies; (3) 
many as three different Reports were 
given to the police station on the 
morning of the day following the day 
of the incident but the names of the 
appellants were not mentioned in, any 
one of them; (4) In one of those Re- 
ports the incident was stated: to have 
. happened at night whereas the. case 
of the prosecution is that-the incident 
happened in broad daylight at about 
1 p. m., and (5) There was no -reliable 
evidence showing that the accused had 
sufficient motive -to commit the 
murder. x 


5. These, in our opinion, are 
weighty reasons on the strength of 
which the learned Sessions Judge was 
reasonably entitled to come to the 
conclusion that the charge against the 
accused was not proved beyond a rea- 
sonable doubt. At worst, it may per- 
haps be possible to say that two views 
of the evidence were reasonably pos- 
sible. It is well established. that in 
such circumstances: the High Court 
ought not to interfere with the order 
of acquittal. 


6. We wil demonstrate in re- 
ference to a few important circum- 
stances. as to why the High Court was. 
not justified in interfering with the 
order of acquittal. The incident is al- 
leged to have taken place at about 
l p.m. on May 9, 1956 but it was not 
until the next morning that any one in 
the village thought it necessary to re- 
port the incident to the police. The 
first person who at all contacted the 
police after the incident was Tibhu, 
the son of one of the murdered per- 
sons, Jagdeo. Tibhu went to the Ran- 
charia Police Station at 8-15 a.m. on 
the 10th and told the police that on 
the previous afternoon  Jagdeo and 
Padum were murdered. In that report 
Tibhu mentioned the names of as 
many as 10 persons who according to 
him had participated in the assault 
but none of the 18 accused found a 
place in that long list except perhaps 
"Bentha Satnami" the reference’ to 
whom may by a process of. some stret- 
ching be construed as a reference to 
.one of the accused. Tibhu made an 
interesting disclosure in: his evidence 
that he had gone to the police for lodg- 
ing information about an altogether 
different incident and after having 


ÀS- 


1938 S. C. [Prs. 4-8} Hallu v. State of M. P. (Chandrachud J.) 


A. I. R. 


lodged that information he wes told 
by a woman called Dharmin that the 
eighteen „accused had committed the 
murder of Jagdeo and Padum. Vet it 
is surprising that.not only did he not 


‘mention the names of the present ac- 


cused but he mentioned the names of 
an altogether different group of per- 
sons. This is in regard to the earliest 
information given to the police in 


- point of time. 


7. The Report given by Tibhu 
thus suffers from a serious infirmity 
and the Sessions Court was. justified 
in citing that infirmity as one of the 
reasons leading to the acquittal of the 
appellants. The High Court however 
refused to attach any importance to 
the circumstance that the names of the 
appellants were not mentioned in the 
Report on the ground that though it 
was earliest in point of time it could 
not be treated.as the First Informa- 
tion Report under Section 154, Crimi- 
nal Procedure Code, as Tibhu had no 
personal knowledge of the incident 
and the Report was based on hearsay 
evidence. In this view the High Court 
clearly erred -for Section 154 does not 
require that the Report must be given 
by a person who .has personal know- 
ledge.of the incident reported. The 
section speaEs of an information relat- 
ing to the commission of a cognizable 
offence given to an officer in charge 
of a police station. Tibhu had given 
such information and it was in conse- 
quence: of that information that the 
investigation had commenced. 


8. At about 11-45 am. one 
Dharamdas who was examined in the 
case as an eye-witness went to the 
police station and lodged information 
about a totally different incident stat- 
ing that.a boy whose name he did not 
know -had beaten him with a lathi. 
This of course cannot be regarded as 
a first information of the’ offerice in 
question but the High Court overlook- 
ed that if Dharamdas was an eye-wit- 
ness and if he did gó to the police sta- 
tion quite a few hours after the inci- 
dent it was: strange that he did not 
refer to the incident at all Dharam- 


‘das wriggled out of an imconvenient 


situation by saying that as Tibhu had 
already reported the incident to the 
police he himself did not think it 
necessary to do so. The evidence of 
Dharamdas, we may mention, has been _ 


ce 


A974 


"sed: on hearsay evidence. Decision `. of 
-Madh Pra (H.C.) Reversed: * (Para, 7) 

- Index: Note: — (C) ‘Criminal P.C. 
| (1898), S. 154 .— Non-mention of names 
of accused- in F.L.R. — Inference. 


‘arising from the fect that the mames of 


. the accused are not mentioned, in a- 


PIR: "müst Very from case to cásé. 


(Para 8). 

Thdex: Note: — =. (D) Evidence "Act 
(1872), S . S— Proved’ — Appreciation 
Joof: evidence +: Criminal case — State- 


ment. -by. witness. that sharp-edged : wea- 
pons ‘(spear or axe) were used. — Evi- 
dentiary value of such statement. 


- Brief Note:— (D) Normally when: 


' witness says that an axe or a spear is. 


. used there is no warrant for dide 
-ing that what the witness -means. 


"that the. blunt ‘side of the weapon e 5 


. used. If that be the: "implication it is 
the duty of the prosecution to obtain 
_a:clarification from the witness as to 
whether `a- sharp-edged- or a piercing 
instrument was used ‘as’ a blunt wea- 


.pon. Decision of Madh; Pra. (H.C.). Re- .. 
2 (Para:11): 


versed. -.7 
cu ‘Note: — : (E) Evidence Act ©. 
-(1872), S. 3—'Proved' — "Appreciation: 


of eviderice — Criminal case — Evi-: 
- dence ` of‘ eye-witness —. Implicit: reli-: 


i ance cannot be placed. 
^ Brief Note: : =. (E) It. is dererally: 
not easy-to find. witnéssés., on whose 
testimony implicit reliance can “be 


placed. It is always advisable. to test. 


the evidence. of witnesses oñ the anvil 
“of objective: circumstances in the case. 
-The HL C., by- persuading itself to the 


: . View that ' the ` eye-witnesses were im- - 
‘itself the. 


` plicitly reliable, denies to 
benefit of a: judicial - consideration of 


the infirmities in the evidence. , Deci- : 


sion of Madi; ‘Pra. (H.C.): Reversed, 
= (Para 12) 


~The Jääger of, the, Court was, » 


E élivergd by t S A 
: CHANDRACHUD,. zm Ca 
persons were put. up. 'for trial before © 





the First, Additional ^ Séssions Judge. ` 


"E Durg (M. P.).for offences arising out: of 
^. the murder of -two persóns. Jagdeo and- 

. Paduran. -The learned Judge- acquitted 

them. of. ‘all:the charges but. “that ‘order: . 
' was partly set.aside by ‘the High 
" Court of Madhya. Pradesh . which- con- 
= firmed: the acquittal of. eight persons. 
.-and convicted .the remaining. ten únder- 
. Section: 302 read: with. Section; 149 of 


1974 S.. C122 AXI G3. 


leave! is directed against the judgment 


; Hallu v. State of M: P. (Chahdráchud 2) Ps. 124) S. c. C1937" 
the Penal Code. This appeal. by special: ` 


-of the High Court under which a, sen- ` 


tence of life imprisonment has been 


. Iunoned of the appellants. 
: Brief Note: — (C) "The inference | 


.:2.^ The case of the prósecution 


is that on the afternoon -of May 9. 


1966, a group of about 18 persons in- 


cluding | the: appellants dragged Jas- - 


-deo-and Padum’ from their houses and 


attacked. them with’ lathis, spears"and . 


axes. In: 1965'Jagdeo. and Padum were. i 
for ~ 
committing the murder of one Daulat- - 
ram, the Sarparich of the village.: That: 


prosécüted * ‘along with 2 others 


case ended in acquittal and it is” al- 
leged that Jagdeo and Padum were 
done -to. death by the appellants ‘who 


felt especially aggrieved by the mur- j 


der of the Sarpanch.. 


3.. Since the High. Cou has 


set side the order of^ acquittal “passed j 


by the Sessions Court it is of primary 
„importance to appreciate and under- 
“stand the: approach of ` the Sessions 


Court to. the eyidenee in the case and: 
its.. conclusions ‘thereon. These briefly. 


the -structural .. hallmarks 
Sessions Court's judgment:. 


áre. - of 


the © 


(1) - 


‘In rioting cases discrepancies are bound - 


to occur inthe evidence but the duty ` 


of the court is to have regard to 
"broad probabilities of the case; (2) In 
“a factious village . independent "wit- 
nesses are unwilling to come forward 
and therefore the testimony of 
withesses who' are interested in the de- 
ceased cannot ‘be:,discanded merely fof 
‘the reason that they are so interested. 
“provided of course.the presence of the 


witnesses is proved; (3) The First in- 


formation Report does not ‘constitute 


to ihe. 


eye- ` 


substantive evidence -in the case and :- 


the there circumstances that there are 


certain omission! in it will not D a 


the case being. disbelieved.. 
EM 1 
v eiples. the Sessions Court rejected the 


C evidénce.of “che eye-witnesses and ac- 


Applying the:e od en 


> quitted the accused: In doing this the ` 


court. was influenced by these cireum- 


stances: (1) There were- material dis- . 
' crepancies as. regards the ` 


. Jagdeo was- assaulted. 
taken. scratchings: ‘from. thé 


.Whether they. bore stains of blood; 
(2) The widows of, Jagdeo and Padum 
rad stated that the è two men. were 
; attackéd with Spears and axes but ac- 


place^where' . 
The police ‘had ` 
walls . of | 
‘Jagdeo’s house but. did not send them to ` 
the Chemical Analyser for ascertaining . ~ 


1936 S. C. 


Mukherjea’s Tapore Law Lectures also 
expressed the same view at pages 219- 
220 that even if the transfer is for no 
consideration the transfer would be 
bad ifitis not in favour of those next in 
the line of succession. 


:24. Dr. B. K. Mukherjea in his 
Tagore Law Lectures has.pointed out 
that the decision in Prosanna Kumari’s 
case (supra) was that the rule of neces- 
sity extended only to an alienation. of 
the temporality of the idol and it does 
not and cannot apply to alienation to 
the spiritual rights and duties. Dr. 

_ Mukherjea illustrated’ this with refer- 
ence to the decision in Nagendra Nath 
v. Rabindra Nath, ILR 53 Cal 132 = 
(ATR 1926 Cal 490) and an earlier de- 
cision in Rajeswar v. Gopeswar .(supra). 
The doctrine of alienation of shebait- 
ship on the ground of necessity or 
benefit to the deity is .said by Dr. 


Mukherjea to be of doubtful authority . 


and based upon a misconception of cer- 


tain pronouncements. of the TURAE 


Committee. 


| 25. in the. T case, the ap- 
pellant cannot invoke.the doctrine of 
transfer of. shebaiti right for the bene- 
fit of the deity because the transfer by 


Pramila Debi to Upendra Nath Gangu-. 


li is illegal for the principal reason 


that neither the temple nor the deitiés 


nor the shebaiti right can be transfer- 
red by sale for pecuniary consideration. 
The transfer by sale is void in its in- 
ception. 


26. For these reasons the ap- 
peal is dismissed. We may state here 
that we are not in agreement with.the 
various reasons given by the concurr- 
ing judgment of the High Court. 


21. Some submissions. 
made on behalf of the receiver about 
_his remuneration and expenses includ- 
ing salary of the clerk. At the time wé 
granted stay of the operation of the 
decree of the High Court we .indicated 
' that the question of remuneration and 
salary of the: clerk would be gone into 


at the time of the disposal of the ap- 


peal. The receiver will be entitled to 


his remuneration for 16° months -du- _ 


ring the pendency of the appeal. The 
High Court sanctioned tbe receiver a 


remuneartion of 130 gold mohurs for 


'of the clerk at 
per month: The 


7 months and salar 
the rate of Rs. 50/- 


, -Hallu v. State of M. P. 


(1898), Ss. 


were. 


A. I. R. 


High Court will.fix the remuneration 
of the receiver for  tihe subsequent 


, months up to-the discharge of the re- 


ceiver on passing of his accounts, The 


High Court will also fix the salary of 


the clerk because it was submitted be- 
fore us that the salary of the clerk was 
low considering that he had to attend 
the temple every day for long hours 
without any holiday. 

28. The receiver will submit 
his. accounts and will be discharged on 
passing of accounts. The receiver will 
hand over to the respondents, viz., the 


-‘Banerjees all monies lying with him 


after deducting his remuneration, sa- 
lary of the clerk and all other expen- 
ses at the passing of the accounts by 
the High Court. 


'" 29. The appellant wil pay one 
Set of costs to be shared by the respon- 
dents and the guardian- -ad-litem. 


Appeal dismissed. 





AIR, 1974 SUPREME COURT 1936 
(V 61 C 364) 


(From: Madhya Pradesh) 
M. H. BEG AND Y. V. CHANDRA- 
CHUD, Jj. 


Hallu and others, Appellants v 
State of Madhya Pradesh, Respondent. 


Criminal Appeal No. 142. of 1970 


"e 19-3-1974. 


Index Note: — (A) Criminal P. C. 
447 and 423 — Appeal 
against acquittal — Two views of evi- 
dence possible — H. C. should not in- 
terfere with order of acquittal. Deci- 
sion of Madh Pra (H.C.) Reversed. 
(Para 5) 
oe Note: — (B) Criminal P.C. 
(1898), S.: 154 — F.LR. — Informant 
need not have personal knowledge of 
incident. | 
Brief Note: — (B) Section 154 
speaks of an information relating to 


. the commission of a cognizable offence 


given to an officer-in-charge ` of a 
police station. It is not the require- 
ment of the section that ‘the revort 


-must be given by a person who has 


personal knowledge of the incident. 
Such a report cannot be refused to be 
treated as F.LR. holding that it is ba- 


GR/HR/B395/74/MVJ : 
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|. . 16. The doctrine in Raja Vur- 
mah’s case (supra) has been applied 
on transactions by way of lease or 
mortgage. In Sundarambal v. Yogava- 
nagurukkal ILR 38 Mad 850 = (AIR 
1915 Mad 561) one of the parties ali- 
enated half share in the Archaka right 
for a pecuniary benefit It was said 
that “an alienation of a religious office 
by which the alienor gets a pecuniary 
benefit cannot be upheld even if a 
custom is set up sanctioning such ali- 
enation". - 


. 17. The rule against alienation 
of shebaiti right has been relaxed by 
reason of certain special circumstances. 
.These are classified by Dr. B. K. Mu- 
kherjea at page 231 in his Tagore Law 
Lectures on the Hindu Law of Religi- 
ous and Charitable Trust, ist, Edition 
under three heads. -The first’ case is 
where transfer is not for any pecuniary 
benefit and the transferee is the next 
heir of the transferor or stands in the 
line of succession of shebaits and suf- 
. fers from no disqualification regard- 
ing the performance ‘of the duties. Se- 
cond, when the transfer is made in the 
interests of the deity itself and to meet 
some pressing necessity. Third, when a 
valid custom is proved sanctioning ali- 
enation of shebaiti right within a limi- 
ted circle of purchasers, who are actual 
or potential shebaits of the deity or 
otherwise connected with the family. 


Kua - 
18. | In the present case counsel 


for the appellant rested om the second . 


exception on the ground that the trans- 
fer is made in the interest'of the deity 
and to meet some pressing necessity. 


19. The reason why transfer in 
favour of the next shebait or one in the 
line of succession: or a co-shebait is per- 
missible is that if anyone of the she- 
baits intends to get rid of the duties 
the proper thing for him to do would 
be to surrender his office in favour of 
the remaining shebaits. In such a case 
no policy of Hindu Law is likely to be 
affected nor càn such transaction be 
said to be against the presumed inten- 
tions of the founder A transfer of 
. shebaiti by -will is not permitted be- 
cause nothing which the 
can pass by his wil which operates 
only at his death (See  Rajeswar v. 
Gopeswar, (1908) ILR 35 Cal 226). The 
decisions in Mahamaya's case and Khe- 


cial Committee 


shebait has : 


K. K. Ganguly v. P. Banerjee (Ray C. J.) [Prs. 16-23] S. C. 1935 


tra Chandra Ghosh's. ease (supra) do 
not support the appellant's contention 
of sale of shebaitiright for pecuniary 
consideration. A shebait cannot dele- 
gate his duties to another person, but 
he is not bound to accept his office. If 
he renounces his duties the renuncia- 
tion in the form of a transfer in favour 
of the next heir can be valid in law. 


20. 
case (supra) on which the appellant re- 
lied in support of the assignment of 
shebaiti right on the doctrine of bene- 
fit to the deity the question was whe- 
ther the Ghoshes who were the she- 
baits of a private family endowment- 
could make over the idol together with 
the endowed property to the oredeces- ' 
sors of -the plaintiff in that case on the 
ground that the Ghoshes were unable 
to carry on the worship of the idol 
with the income of the Debutter. Dr. 
B. K. Mukherjea at pages 236-239 in 
his Tagore Law Lectures 1st Edition 


'examined variaus decisions on this as- 
.pect. In Khetra Chandra Ghosh's case 


(supra) the Court relied on the deci- 
sion of the Judicial Committee in Pro- 
sanna Kumari v. Golap Chand, (1874- 
75) 2 Ind App 145 (PC) whexe the Judi- 
said that a shebait 
must, af necessity, be empowered to 
do whatever might be required for the 
service of the idol and for benefit and 
preservation of the property. The ratio 
in Khetra Chandra Ghosh's case (supra) 
is that all the members of the Ghosh 
family, for the purpose of preserving 
the property of idol .and preventing 
the discontinuance of its worship gave 
the estate another direction. 


21. ` In Rajeswar v Gopeswar 
case (supra) the doctrine of necessity 
or benefit to the deity was referred to. 
The actual decision in the case was 
that a hereditary shebait cannot ali- 
enate his office by will 


22. In Nirmal Chandra v. Jyoti 
Prasad 42 Cal WN 1138 = (AIR 1938 
Cal 709) the transfer of shebaiti rights. 


was not by way of a sale. but was 


found to be conducive to the interests 
of the idol. It was held to be valid. 


283. Dr. B. K. Mukherjea dou- 
bted the propriety of these decisions, 
Shri Venkatarama Aiyar as the editor 
of the Second Edition of Dr. B. K. 


e 


In Khetra Chandra Ghosh's | : 
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seba and pala étc. and in the Kali Man- 
dir and Bati situated at 244, Bowbazar 
Street, Calcutta together with the land 
underneath the pucca building and in 
the entire income and' profit there- 
from. From this day share to the ex- 
tent of -/8/- eight annas out of the 


‘sixteen annas in right, title and interest - 


which I had in the said property, de- 


.. volves on you and you being entitled 


` to the rights of gifts, sale etc. shall en- 
joy and possess the said property for 
ever down to your sons or heirs and 
representatives in succession. To that, 
mine or any other heirs or representa- 
tives of my husband shall not be com- 
petent to raise any kind of plea or ob- 
jection”. 


12. The appellant contended 
that no one laid any claim to the deity 
or to the temple. The appellant con- 
tended as follows: The sum and subs- 
tance of the deed sued upon is that 
it is a mere transfer of the personal 
proprietary interest of a shebait which 
is ancillary to his duties as a minis- 
trant of the deity and the manager of 
its temporalities. The concept of she- 
baiti has both the elements of office 
and property. A partition of shebati 
right amongst several co-shebaits or 
co-heirs can be effected under a scheme 
allotting different Palas. The transfer 
from the original founders to Sri- 
manta Pandit in 1820 or the transfer 
from Srimanta Pandit to Shashi Bhu- 
san Banerjee and the transfer from 
Pramila Debi to Upendra Nath Gangu- 
li, the predecessor-in-interest of the 
appellant all indicate that the shebaits 
exercised.rights of transfer to stran- 
gers and further that the shebait had 
rights to extinguish and exhaust the 
line of succession. These transfers of 
shebaiti rights indicate that it was the 
intention of the founders that stran- 
gers could be taken in management 
and power was given by them to rede- 
legate the authority to such strangers. 
Therefore, transfer by Pramila Debi to 
Upendra Nath Ganguli is not contrary 
to the founders' intentions.  Further- 
more Upendra Nath Ganguli was not 
disqualified to discharge the duties of 
the office of shebait. 


13. Counsel for the appellant 
relied on the decision of this Court in 


Angurbala v. Debabrata, 1951 SCR. 


.1125 = (AIR 1951 SC 293) in support 
of the proposition that shebaitship is. 


. ALR. 


property. Reliance was also placed on 
the decisions in Mahamaya v. Haridas, 
ILR 42 Cal 455 — (AIR 1915 Cal 161 
(2)) and Kheter Chunder Ghosh v. 
Hari Das (1890) ILR 17 Cal 557 in sup- 
port of the proposition that a partition 
of shebaiti right is possible. A corol- 
lary was drawn by counsel for the ap- 
pellant that if the proprietary interest 
of a shebait is both heritable and capa- 
ble of being partitioned, there is no 
reason why subject to certain limita- 
tions it should not be alienable, It was 


‘Said that an alienation of a shebaiti 


right for necessity or benefit of. the 
deity is permissible as well as justified. 


14, In the Hindu Law of Re- 
ligious & Charitable Trust, 1st Edition, 
being the Tagore Law Lectures delive- 
red by Dr. B. K. Mukherjea the state- 
ment of law at page 228 is this ‘“Al- 
though shebaiti right is heritable like 
any other property, it lacks the other 
incident of proprietary right, viz., capa- 
city of being freely transferred by the 
person in whom it is vested. The re- 
ason is that the personal proprietary in- 
terest which the shebait has got is: 
ancillary to and inseparable from his 
duties as a ministrant of the deity, and 
amanager ofits temporalities. As the 
personal interest cannot be detached 
from the duties the transfer of shebait- 
ship would mean a delegation of the 
duties of the transferor which would 
not only be contrary to the express in- 
tentions of the founder but would con- 
travene the policy of law. A transfer 
of shebaitship or for the matter of thet 
of any religious office has nowhere 
been countenanced by Hindu lawyers". 


15. ‘In Raja Vurmah v. Ravi 
Vurmah, (1876-77) 4 Ind App 76 (PC) 
Rajah paid certain sum to the urallers 
(managers) of the religious foundation 
who transferred all their rights to the 
Rajah. The Judicial Committee held 
that the assignment was void in law 
and could not create any rights in 
favour of the Rajah. An assignment of 
religious office for the pecuniary bene- 
fit of the holder of the office was held 
to be against public policy and con- 
trary to the intentions of the founder. 
Such transfer was said to amount to 
delegation of delegated authority and 
could not be sanctioned even on the 
footing of a custom because it would 
be against public ‘policy. 
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deity. She died on 10. April, 1905. On 
her death Rakhal Chandra: Mukherjee 
brother of Paripurna Debi took pos- 


session of the temple : premises and ous- 
ted gee Debi. 


4. On 22 August, 1905 Pramila 
Debi filed a suit in the High Court 


against Rakhal Chandra Mukherjee for - 


a declaration of her right in the tem- 
ple premises and the sheba-puja. On 
12 February, 1907 Pramila Debi ob- 
: tained a: decree against Rakhal Chan- 
dra Mukherjee declaring her to be en- 


titled to temple premises . and ‘to the. 


right of sheba puja. 


5. Meanwhile on 3 August, 1906 
Pramila Debi along with one Chandra 
Kumar Banerjee who was the rever- 
sioner of Shashi Bhusan Banerjee sold 
certain . properties of the estate of 


Shashi Bhusan Banerjee to Upendra. 


Nath Ganguli for legal necessity. On 


29 January, 1907 by a deed Pramila- 


Debi sold one half share of her füll 
title in the temple, and the share . of 
shebaiti right to Upendra Nath Gan- 
guli. The legal necessity claimed in the 
deed was incurring expenses in con- 
nection with the litigation relating to 
the temple premises and the  shebaiti 
right against Rakhal Chandra Mukher- 
jee. ` 


: 6. Upendra Nath Ganguli who 
came into possession of the premises 
carried on sheba puja till his death in 
1925. On 5 November, 1922 Upendra 
Nath Ganguli made his first will He 
appointed his brother Pramatha Nath 
Ganguli as the executor. Upendra Nath 
Ganguli bequeathed life interest in res- 
pect of temple premises to  Pramila 
Debi as shebait and after her death to 
the appellant Kali Kinkor Ganguly. On 
15.January, 1925 Upendra Nath Gan- 
guli made a second will by which he 
bequeathed to Pramila Debi all his 
right, title and interest in the temple 
premises for her life. Upendra Nath 
Ganguli died "on 30 January. 1925. On 
3 August, 1925 Pramatha Nath Ganguli 
. applied for probate before the District 
Judge 24-Parganas. On 12 December, 
1925 Pramila Debi filed an objection in 
the probate proceedings. She contended 
that there was a second will. The Dis- 
trict Judge granted probate to Prama- 
tha Nath Ganguli in respect of first 
will and letters of administration with 
copy of the will annexed to Pramila 
Debi in respect of the second will. By 
an order dated 6 February, 1928 the 
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on 22° January, 1959. 


[Prs. 3-11] , S. C. 1933 .. 
proceedings relating to letters of ad-. 
ministration granted to - Pramila Debi 
were. remanded to the District Judge 
by a Division Bench of the High Court . 
at Calcutta. On 17 July, 1928 probate . 
was granted to Pramatha Nath Ganguli 
in respect of both the wills of Upendra 
Nath Ganguli. 


d. On 15 September, 1947 Pra- 
mila Debi died. In 1949 Pramatha Nath . 
Ganguli died. . 


8. The appellant filed this suit 
The appellant 
claimed a declaration -that he is the 
sole owner of.premises No. 244 Bow- 
bazar Street, Calcutta and is the sole 
shebait of Firingi Kali and other dei- 
ties. The alternative ' prayer is a decla- 
ration that the plaintiff is entitled to 
an undivided half share in- the said 
premises and to half the pala in the 
sheba. The allegations in the plaint are 
that the respondents, viz. the Baner- 


-jees who -are the heirs of Shashi Bhu- 


san Banerjee denied the appellants’ 
right in the premises and in shebaiti 
rights. 

"9. The trial court held that the 
transfer of half share of Shebaiti right 


. by Pramila Débi to Upendra Nath Gan- 


guli was for legal necessity, and: the 
transfer was binding on the defendants 
in the suit. The trial court. passed a 
decree in favour of the appellant. The 
appellant was entitled to half share of 
the shebaiti right of the deities and the 
respondents were entitled to the other 
half in accordance with the deed dated 
29 January, 1907 made  by.Pramila 
Devi in favour of Upendra Nath Gan- 
guli. 

10. The High Court on appeal 
set aside the decree. The High Court 
held that the transfer by Pramila Debi 
in favour of Upendra Nath Ganguli is 
invalid. - 4 


11. The _centre of controversy 
in this appeal turns on the construc- 
tion of the deed dated 29 January, 
1907 made by Pramila Debi in favour 
of Upendra Nath Ganguli By the deed 
Pramila Debi sold to Upendra Nath 
Ganguli for consideration of Rupees 
1200/-. 

"one half share ot the full title 
that I have in the said Kalibati toge- 
ther with the land underneath, . the 
pucca building and, income etc. (from 
the Kalibari) that is to say -[8/- eight 


_amnas share in the said Kali Mata, Her 
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defendant would have been liable in law: 
` for that debt. - 


8. The theory of joint family lia- 
bility urged before the High Court has no 
substance. On the facts of this case, rio 
question of joint family liability arises. 


The first defendant was the owner. of the. 


businesses in question in her own right 
and not as the representative of any 
family. We find no substance in any of 
the contentions advanced on behalf of the 
. appellant. - 

9. In the result this appeal fails 
.and the sáme is dismissed with costs. 


Appeal dismissed. 


AIR 1974 SUPREME COURT 1932 
(V 61 C 363) 


(From: AIR 1974 Cal 126) 
A. N. RAY, C. J. AND K. K. 
MATHEW, JJ. 


Kali Kinkor Ganguly; Appellant v 


Panna Banerjee and others, 
dents. 

Civil Appeal No. 1115 of 1973, D 
16-8-1974. 


Index Note: — (A) Hindu Law — 
.Religious endowment —  Co-shebaits 
— Sale by one of half share in shebaiti 
right along with temple and.its pro- 
perties for pecuniary consideration — 
Validity. 


Brief Note: — (A) A deed of sale 
by a co-shebait in favour of a stranger 
purporting to transfer her half share 
in shebaiti right along with the temple 
and the properties attached thereto was 
held void and illegal because neither 
the temple nor the deities nor the 
shebaiti right can be transferred for 
pecuniary consideration. The transferee 
cannot invoke the.doctrine of transfer 
of shebaiti right for the benefit of the 
. deity in such a case. AIR 1974 Cal 126 
Affirmed, but the Supreme Court did 
not agree with the various reasons 
given by the High Court. Case law dis- 
cussed. (Para 25) 


Cases Referred: Chronological Paras 


AIR 1951 SC 293 = 1951 SCR 1125, 
Angurbala v. Debabrata . 13 
AIR 1938 Cal 709 = 42 Cal WN 1138, 
Nirmal Chandra v. JyotiPrasad 22 
AIR 1926 Cal 490 — ILR 53 Cal 132, 


Respon- 


Nagendra Nath v. Rabindra Nath 24 


HR/HR/D440/74/KSB 


“ALR. 


AIR 1915 Cal 161 (2) = ILR 42 Cal 
455, Mahamaya NE Haridas - 13 
AIR 1915 Mad‘561 = ILR 38 Mad 850, 
Sundarambal v. Yogavansgurukkal 


(1908) ILR 35 Cal 226 — 12 Cal WN 


323, Rajeswar v. Gopeswar 19 
(1890) ILR 17 Cal 557, Khetter Chun- 
der Ghosh v. Hari Das 13 


(1876-77) 4 Ind App 76 = ILR 1M 
235 (PC), Rajah Vurmah v. Ravi 
Vurmah 15 

(1874-75) 2 Ind App 145 = 3 Sar 102 
(PC), Prosunna Kumari, v. Golab 
Chand 20 

The judgment of the Court was 
delivered by 


RAY, C. J.:— This appeal is by 
certificate from the judgment dated 11 
April, 1973 of the High Court at Cal- 
cutta dismissing the appellant’s suit. . 


2. Two contentions were ad- 
vanced on behalf of the appellant. 
First, a shebaiti right being both an 
Office as well as species of property 
can and has been transferred in certain 
circumstances. Such transfer is possi- 
ble.if it is not contrary to the inten- 
tion of the founder as expressed in the 
deed or any document concerning 
shebaitship. Second, it is permissible 
for the benefit of the idol or the deity 
or any other pressing necessity'to exe- 
cute a-sale. deed in respect of shebaiti 
right. 


3. The deity at the premises is 
popularly known as  Firingi Kali. 
Ramakanta Pal constructed a Shiva 
temple and installed the deity Shiva at 
the premises. Ramakanta Pal became 
the shebait. In 1820 Kali Prasad Pal 
and Gouri Prasad Pal the two sons of 
Ramakanta Pal orally transferred the 
temple together with the idol and.she- 
baiti right of the deity to Srimanta 
Pandit. Srimanta  Pandit carried on 
the sheba:: He constructed a small 
brick ‘built one storeyed room there- 
on. He installed the deities Kali, 
Sitala, Manasha and Shaligram Shila. 
In 1880  Srimanta Pandit by a 
registered deed transferred the tem- 
ple together with the deities and 
the.shebaiti right of the deities to Sha- 
shi Bhusan Banerjee. Shashi Bhusan 
Banerjee performed sheba till his death 
on 24 August, 1894. He left behind him 
two widows Paripurna Debi and Pra- 
mila Sundari Debi. Paripurna Debi 
after- the death of Shashi Bhusan Ba- 
nerjee carried on sheba puja of the 
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M/s. Arun Babadur Saharya, Sardar 
Bahadur Saharya, Vishnu Bahadur Saharya 
& Miss Yougindra Khushalani, Advocates, 
for Appellant; Mr. M. R. K. Pillai, Advo- 
cate (for No. 1), M/s. K. Jayaram and K. 
Sankara Iyer, Advocates (for No. 2), Miss 
Lily Thomas, Advocate (for Nos. 3 to 6) 
and Mr. S. K. Dholakia, Advocate for Mr. 
Vineet Kumar, Advocate, (for Nos. 7 to 
9), for Respondents. 


ME Judgment of the Court was -delivered 
y 

HEGDE, J..— This is an. appeal by 
certificate under Article 188 (1) (a) of the 
Constitution. The suit from which thi 
appeal arises was brought on the foot of 
a promissory note executed by deceased 


“Rs. 25,000/-. 


P. R. Subramania v. Lakshmi Ammal (Hegde J.) [Prs. 1-7] S. C. 1981 


R. A. Krishnan and G. R. Harihara Iyer 
(10th defendant in the suit). But in the 
suit decree was claimed against defen- 
dants Nos. 1 to 10 personally against their 
assets and against the business ‘assets of 
the deceased Veeraraghava Iyer. A dec- 
ree against the assets of deceased. R. A. 
Krishnan in the hands of Defendants 1 to 
9 was also claimed. . 

" 8, The ,defendants resisted the 
suit on various grounds. The trial Court 


'. dismissed the: suit but the High Court in 


appeal decreed the suit against the assets 
of R. A. Krishnan in the hands of his 
heirs and against the 10th defendant 


Doromal . Not being. satisfied with that 
ecree, the appellant has brought this ap- 
peal. The suit promissory note reads; 


On demand we promise to pay THE ALATHUR BANK or order the sum of 
Rupees Twentyflve Thousand only with interest at nine per cent. per annum from 
the date hereof until payment in full, for value received in cash. 


R. A. Krishnan (Sd) 28-4-1950. 

Burmah Shell Agent, Trivandrum 
(son of Mr. A. Ramaswami lyer) 
G. R. Harihara Iyer Go) 28-4-1950 
(son of G. M. Ram hna Iyer) 


3. From the promissory note it 
appears that it was debt borrowed by the 
two executants. But the plaintiffs’ case 
is that the debt was borrowed to finance 
the business left by Veeraraghava Iyer 
grand-father of R. A. Krishnan. The said 
Veeraraghava Iyer died on August 5, 
1937,. leaving behind him his widow, a 
daughter (Ist defendant) and her children. 
He had also left behind him a son but he 
was a congenital idiot. After the death 
of Veeraraghava lyer the business which 
he was carrying on devolved on his widow. 
The widow died on January 19, 1945. The 
first defendant succeeded to that estate. 

i one died during the pendency of this ap- 
peal. 

© 2 Defendant No. 10, Harihara 
Iyer has nothing to do with the family 
of Lekshmi. Defendants Nos. 2 to 6 are 
the sons of defendant No. 1. Defendants 
Nos. 7 to 9 are the children of R. A. 
Krishnan. 

5. The plaintiff cannot have a per- 
onal decree against defendants 1 to 9 as 
they were not parties to the suit-promis- 
sory note. There is no pad of contract 
between the plaintiff and defendants 1 to 
9. It is not shown how the plaintiff can 

'"iget a personal decree against them. 

] We are unable to find out, any 
legal basis for granting a decree against 
the assets of defendants 1 to 9. The plain- 


4 one anna revenue stamps affixed and 


signed on it. 
Stanes Agent, Trivandrum." 


tiff has been taking inconsistent positions. 
At one stage he contended that defen- 
dant Mo. 1 had put forward defendants 2 
to 9 as the owners of the business left by 
Veeraraghava lyer. Hence she must be 
deemed: to have surrendered her right. 


. This is an untenable contention. The mere 


fact that a mother's estate was managed 
by her sons does not indicate that the 
mother had surrendered her right. At an- 
other stage it appears to have been con- 
tended on behalf of the plaintiff that de- 
ceased Krishnan borrowed the loan in 
question as the agent of defendant No. 1. 
There is no basis for this plea either in 
the pleadings or in the evidence. The 
trial Court as well as the High Court 
bave rejected that contention. 


T. The.next plea taken was that - 

the first defendant having allowed R. A. 
Krishnan to manage her business, she can- 
not now be allowed to contend that she 
is not liable for the suit debt. Both the 
trial Court as well as the High Court 
have held that there is no satisfactory 
evidence to show that the suit debt was 
utilised for financing the businesses in 
uestion. We see no reason to differ ` 
om that conclusion. In this view, it is 
not necessary to go into the question whe- 
ther even if the money borrowed had 
been used for those businesses, the first 


1930 S. C. 


thority for the view that the categories of 
heads of public policy are not closed and 
that there remains a broad field within 
which courts can apply a variable notion 
of policy as a principle of judicial legis- 
lation or interpretation founded on the 
current needs of the community. See 
Dennis Lloyd, "Public Policy", (1953), 
pp. 112-113. 


81. Public policy does not remain 
static in any given community. It may 
vary from generation to generation and 
even in the same generation. Public 
policy would be almost useless if it were 

to remain in fixed moulds for all time. 


. 89. If it is variable, if it depends 
on the welfare of the community at any 
given timé, how are the courts to ascer- 
tain it? The judges are more to be trust- 
ed as interpreters of the law than as 
expounders of public policy. However, 
there is no alternative under our system 
but to vest this power with judges. The 
difficulty of discovering what public 
policy is at any given moment certainly 

oes not absolve the judges from the duty 
of doing so. In conducting an enqufry, 
as already stated, judges are not Ts 
bound by precedent. The judges must 
look beyond the narrow field of past pre- 


cedents, though this still leaves open the’ 


question, in which direction he must 
cast his gaze. The judges are to base 
their decision on the opinions of men of 
the world, as distinguished from opinions 
based on legal learning. In other words, 
the judges will have to look beyond the 
jurisprudence and that in so doing, they 
must consult not their own personal stan- 
. dards: or predilections but those of the 
dominant opinion at a given moment, or 
what has been termed customary mora- 


lity. The judges must consider the social - 


consequences of the rule propounded, 
especially in the light of the factual evi- 
dence available as to its probable results. 
Of course, it is not to be expected that 
men of the world are to be subpoenaed as 
expert witnesses in the trial of every ac- 
ton raising a question of public- policy. 
It is not open to the judges to make a 
sort of referendum or hear evidence or 
conduct an inquiry as to the prevailing 
moral concept.. Such an.extended extra- 
judicial- enquiry is wholly outside the tra- 
dition of courts where the tendency is to 
‘trust the judge to be a typical represen- 
tative of his day and generation. Our 
law relies, on the implied insight of the 
judge on such matters. It is the judges 
themselves, assisted by the bar, who here 
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represent the highest common factor of 
publie sentiment and intelligence. See 
Percy H. Winfield, “Public Policy in Eng- 
lish Common Law”, 42 Harvard Law Rev. 
76; and also, Dennis Lloyd, "Public Poli- - 
cy”. (1953), pp. 124-25. No doubt, there is 
no assurance that judges will interpret the 
mores of their day more wisely and truly 
than: other men. But this is beside the 
point. The point is rather that this power 





. must be lodged somewhere and under our 


Constitution and laws, it has been lodged 
in:the judges and if they have to fulfil 
their function as judges, it could hardly 
be lodged elsewhere. See Cardozo, "The 
Nature of Judicial Process", pp. 185-136. 
33. . We think that Section 3 is 
based on public policy. As we said, it is 
intended to protect a weaker section of 
the community with a view to ultimately 
protecting the interest of the community 
in general by creating equality of bar- 
gaining power. Although the section is 
primarily intended for the protection of 
tenants only, that protection is based on 
pole policy. The respondent could no 
ave waived the benefit of the provision. 
The language of. the section, 


` as already stated, is prohibitive in cha- 


racter. . It precludes a court from enter- 
taining the suit. We think the High Court 
was right in- its conclusion. ' 


.85. | We dismiss the appeal with - 
costs. 
Appeal dismissed. 


. 


AIR 1974 SUPREME COURT 1980 
(V8 C 362) 

(From Kerala: ILR (1965) 1 Ker 143) 
K. S. HEGDE, A. N. GROVER AND 
D. G. PALFKAR, JJ. 

- P. R. Subramania, Appellant v. Laksh- 
mi Ammal Lakshmi Ammal (dead) by her 
Legal representatives, Respondents. 

Civil Appeal No. 748 of 1967, D/- 
4-5-1979. 

Index Note: — (A) Negotiable Ins- 
truments Act (1881), Section 30 — Promis- 
sory note — Suit on, by creditor — Plain- 
tiff cannot have a personal decree against 
those who were not parties to the suil- 
promissory note. (Para 5) 

- Index Note: — (B) Hindu law — 
Mothers estate — 'The mere fact that a 
mother's estate was managed by her sons 


. does not indicate that the mother had sur- 


rendered her right. | 
GP/HP/D260,72/VBB 


(Para 6) 
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or public policy. Where in an Act there 
is no express prohibition against contract- 
ing out of it, it is necessary to consider 
whether the Act is one which is intended 
to deal with private rights only or whe- 
ther it is an Act which is intended, as a 
matter of public policy, to have a more 
extensive operation ...... -..”, See “Inter- 
pretation of Statutes", 4th Ed. (1962), 
pp. 875-376. 


25. So, the question is, whether 
Section 8 was enacted only for the benefit 
of tenants or whether there is a public 
policy underlying it which precludes a 
tenant from waiving its benefit. There 
can be no doubt that the provision. has 
been enacted for protecting one set of 
men from another set of men, the one 
from their situation and condition are lia- 
ble to be oppressed and imposed upon. 
Necessitous men are not free men. 

26. In the Nineteenth Century the 

doctrines of laissez faire capitalism were 
accepted as part of the natural order of 
things and the doctrine was re-inforced 
by the idea of the early utilitarians that 
to achieve social justice, it would suffice 
to produce formal equality before the law. 
These views were reflected in contempo- 
rary legal thought by the idea that free- 
dom of contract was the supreme article 
. of public policy, a notion which ignored 
utterly those cases where there was no 
enuine equality of bargaining power as 
or example between master and servant 
or between landlord and tenant. See Den- 
nis Lloyd, “Public Policy" (1953), pp, 186- 
187. 

. ` There can be no doubt about 
the policy of the law, namely, the protec- 
tion of a weaker class in the community 
from harassment of frivolous suits. But 
the question is, is there a public policy 
behind it which precludes a tenant from 
waiving it? I 

28. The expression ‘public policy’ 
has an entirely diferent meaning: from 
‘policy of the Jaw’ anc one much more 
extensive. Nevertheless, the term ‘public 
policy’ is used by the House of Lords it- 
self apparently as synonymous with the 
policy òf the law or the policy of a sta- 
tute (see Hollinshead v. Hazleton, 1916 
AC 428). Yet it is clearly so used without 
- intent to repudiate or disregard the dis- 
tinction so clearly drawn in Egerton v. 
Brownlow, (1853) 4 HLC 1 at p. 105. It 
seems clear that the conception of public 
policy is not only now quite distinct from 
that of the policy of law but has in fact 
always been so except in some excep- 
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tional instances of confusion which have 
had no substantial effect on the general 
course of authority. See W. S. M. Knight, 
"Public Policy in English Law", 38, Law 
Quarterly Rev., 207, at pp. 217-218. 


29. The Courts have often repeat- 
ed Mr. Justice Burrough’s, metaphor about 
public policy being an unruly horse. Some ` 
poses appear to have thought it more 
ike a tiger and have refused to mount it 
at all, perhaps because they feared the 
fate of the young lady of Riga. Others 
have regarded it like Balsam's ass which 
would carry its rider nowhere. But none, 
at any rate at the present day, has looked 
upon it as a Pegasus that might soar be- 
yond the momentary needs of the commu- ^ 
nity. There is nothing remarkable in this 
because the topic itself is so elusive. See 
Percy H. Winfield, "Public Policy in Eng- 
ue Common Law;” 42, Harvard Law Rev. 

6. l 


30. “Public Policy” has been 
defined by Winfield as “a principle of 
judicial legislation or interpretation foun- 
ded on the current needs of the com- 
mifnity”. (See Percy H. Winfield, “Pub- 


lic Policy in English Common Law," 42 


Harvard Law Rev. 70) Now, this would 
show that the interests of the whole pub- 
lic must be taken into account; but it 
leads in practice to the paradox that in 
many cases what seems to be in con- 
templation is the interest of one, section 
only of the public, and a small section at 
that. The explanation of the paradox is 
that the courts must certainly weigh 
the interests of the whole community as 
well as the interests of a considerable 
section of it, such as tenants, for instance, 
as a class as in this case. If the decision 
is in their favour, it means no more than 
that there is nothing in their conduct 
which is prejudicial to the nation as a 
whole. Nor is the benefit of the whole 
community always a more tacit conside- 
ration. The courts may have to strike a 
balance in express. terms between com- 
munity. interests and sectional interests. 
So, here we are concerned with the gene- 
ral freedom of contract which everyone 
possesses as against the principle that this 
freedom shall not be used to subject a 
class, to the harassment of suits without 
valid cr reasonable zrounds. Though there 
is considerable support in judicial dicta 
for the view that courts cannot. create 
new heads of public policy, see Gherulal 
Parakh y. Mahadeodas Maiya, 1959 Supp’ 
(2) SCR 406 at p..440 = (AIR 1959 SC 
781), there is also no lack of judicial au- 
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18. We now turn to the other 
uestion, viz., whether under clause 20 of 
e lease deed, the respondent was pre- 

cluded from contending that thé suit was 
pot maintainable even though it was in- 
stituted without the permission of the Dis- 
trict Magistrate. Clause 20 of the lease 
deed provides : | : 

“That this agreement of lease ‘has 
been made between the parties with the 
knowledge of the existing Rent Control 
and Eviction Act. The parties do hereby 
agree and declare that no party will ever 


aim the benefit of the said Acts and that ` 


the provisions of the said Acts have been 
agreed by mutual consent to be inapplic- 
able to this deed." 
19. The question for consideration 
is whether this clause is illegal. Clause 20 
contains two, provisions. The first provi- 
‘sion is that the parties will never claim 
ithe benefit of the Act. The second provi- 
Sion is that the provisions of the Act will 
be inapplicable to the lease deed. The 
High Court has | taken the view. that 
lclause 20. is illegal, and, therefore, the 
respondent was not precluded from con- 
tending that the suit was not maintainable. 
20. The Act was passed inter alia 
_ to prevent the eviction of tenants from 
their accommodations. The language .of 
Section 8 (I) is imperative and it prohibits 
the institution of the suit without the per- 
‘mission. If any landlord institutes a suit 
for eviction of the tenant without the per- 
mission of the District Magistrate, he com- 
mits an offence and is punisheble under 
Section 15 of the Act. The. object of 
Section 8 is to give protection to a tenant 
from eviction from n accommodation. 
The policy of the Act seems to be that a 
responsible ewtkority like the District 
Magistrate should consider the claim, of 
the landlord and the needs of the tenant 
before granting permission. . There ' was 
alarming scarcity of accommodation. The 
object of legislature in enacting the Jaw 
was to protect tenants from greedy and 
grasping landlords, and from their resort- 
: ing to court for eviction of tenants with- 
. out reasonable grounds. | 2 


91. Under Section 28 of the Indian 





Contract Act, 1872, an agreement is void- 


if it defeats any provision of law: . 

"Section 28. The consideration or 
object of'an agreement is lawful, un- 
less— : ; 

it is forbidden by law; or 

is of such a nature, that, if permitted, 
it would defeat the provisions of any 
law, or is fraudulent; or involves or im- 
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-Statute Law, 7th Ed., pp. 269-270). 


` 
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plies injury to the person or property of 
another; or the Court Scd it as im- 
moral, or opposed to public policy. 

In each of these cases, the considera- 
tion or object of an agreement is said to 
be unlawful. Every agreement of which 

object or consideration is unlawful is 
void." 07 

22, Mr. Gupta, appearing for the 
Ip referred to 534 decision of 

is Court in Lachee Mal v. Radhey 
Shyam, (1971) 3 SCR 693 = (AIR 1971 
SC 2213) and said that it was open to the 
respondent to waive the benefit of the 
provision of Section 8 as it was enacted 
for the benefit of tenants and that no 
question of public -policy is involved. 

23. In that case this Court was 
considering the question whether it was 
open to a Jandlord. to waive the benefit 
ofa provision enacted. for the benefit of 
landlords under the Reut Control, Act. 
This Court said that if a provision is en- ` 
acted for the benefit of a person or class 
of persons, there was nothing which pre- 
cludes him or them from contracting to 
waive the benefit, provided that no ques- 
tion of. public policy was involved. 

. “If the object of a statute is not one 
of general policy, or if the thing which 
is being done will benefit only a particu- 
lar person or class of persons, then the 


. conditions prescribed by the statute are 


not considered as being indispensable. 
This rule is. expressed by the maxim of 
law, cuilibet potest renuntiare juri pro se 
introducto. As a general rule, the condi- 
tions imposed by statutes which authnrise 
legal proceedings are treated as being in- 
dispenseble tc giving the court jurisdic- 
tion. But If. it appears that the statutory 
conditions were inserted by the legisla- 
ture simply for the security or benefit of 
the parties to the action themselves, and 
that no public interests are involved, such 
conditions will not be considered as in- 
dispensable, and either party may waive 
them "without affecting the jurisdiction of 

REI ". (See Craies on 


24. Maxwell states the rule of law 
as follows:— 

. "Another maxim which sanctions the 
non-observance of a statutory provision 
is that cuilibet licet renuntiare juri pro se 
introducto. Everyone has a right to waive 
and to- agree to waive the advantage of 
a law or rule made solely for the benefit 
and protection of the individual in his 
private capacity, which may be dispensed 
with without infringing any publie right 
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on the face of the record, the learned 
Single Judge was not justified in quashing 
the order and the Division Bench rightly 
set aside the order of the learned Single 
Judge and allowed the appeal. 

10. We dismiss the appeal but, in 
the circumstances, make no order as to 
costs. : : 

Civil Appeal No. 583 of 1971 

11. In this appeal, by certificate 
we are concerned with the question whe- 
ther the suit filed by the appellants for 
recovery of possession of the premises 
which is the subject matter of Civil Ap- 
.peal No. 2870 o 
the. tenancy. created by Ram Swaroop 
Gupta, the predecessor-in-interest of the 
appellants, in favour of Ram Agyan Singh, 

e respondent had expired and, there- 
fore, the appellants were entitled to re 
cover possession of the same, was main- 
tainable in law in view of the fact that it 
- was instituted without obtaining the per- 
mission of the District Magistrate under 
Sec. 8 (1) of the U. P. (Temporary) Con- 
trol of Rent and Evicticn Act, 1947 (here- 
luafter called the Act). 


12. The trial Court held thst al- 
though the respondent was a tenant 
against whom the suit cannot be filed 
without the previous permission as visua- 
lized by Section 3 of the Act, yet he can- 
not claim the benefit of Section 8 on ac- 
count of clause 20 of the lease deed and 
decreed the suit. 


13. On appeal by the responderit, 
the High Court reversed the decree, hold- 
ing that the suit was not maintainable in 
view of Sec. 8, and dismissed the suit. 
Jt is from this decree that this appeal bas 
been filed. 


14. The two questions which arise 
in this appeal are; (1) whether the Higb 
Court was right in holding that Section 3 
was applicable and, therefore, the suit was 
not maintainable; and (2) whether Cl. 20 
of the lease: deed was a bar to the res- 


pondent from claiming that the provi-. 


sions of Section 3 were applicable. 


15. Section 3 (1), insofar as it is 
material, provides : ; 

“3. -Restrictions on sviction— (1) Sub- 
ject to any order passed under sub-s. (3) 
no suit shall, without the permission of 
the District Magistrate, be filed in any 
Civil Court against a tenant for his evic- 
tion from any accommodation except on 
one or more of the following grounds:—" 
The lease deed in question was executed 
after the commencement of the Act and 
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the respondent did not obtain an- allot- 
ment under Section. 7 (2)-of the Act in 
his favour from the District Magistrate: 
]t was, therefore, contended on behalf of 
the appellants that the respondent was not 
a tenant within the meaning of that term 
in Section 8 as the lease was created in 
violation of the provision of S. 7 (2). 

16. In Udhoo Das v. Prem Prakash, 
1968 All -LJ 406 = (AIR 1964 All 1) (FB) 
a Full Bench of the Allahabad High Court 
took the view that a lease made in viola- 
tion of ‘the provisions of S. 7 (2) would 
be valid between the parties and would 
create the relationship of landlord and 
tenant between them although it might 
not bind the authorities concerned. In 
the light of this ruling — the correctness 
of which we-see no reason to doubt—we 
think that the respondent was a tenant. 
The respondent had been paying the rent 
to Ram Swaroop Gupta and to the appel- 
lants. after the Slc Dy him to the appel- 
lants. “Tenant” is defined under S. 2 (g) 
of the Act as follows: 
^. . *2 (g) ‘Tenant’ means the person by 
whom rent is, or but for a contract ex- 


-press or implied, would be payable for 


any accommodation.” 


17. | Now, the landlord and the ten- 
ant cannot, by their agreement, bind the 
District Magistrate. In spite of the lease, 
the District Magistrate may treat the ac- 
commodation as vacant and evict there; 
from the tenant who is in occupation of 
the accommodation without an allotment 
order. - This is his statutory obligation. 
But the  appellants would be estopped 
from defying that the respondent.is a ten- 
ant. The Act makes.a distinction between 
a tenant by virtue of an allotment order 
and a tenant otherwise than by virtue of 
an alletment order. In most of the sec- 
tions of the Act the word ‘tenant’ alone is 
used. If the word ‘tenant’ in Section 8 
is construed as "tenant under an allot- 
ment order', then the tenants who have 
been occupying an accommodation with- 
out an allotment order wil be deprived 
of several material, privileges conferred 
upon them by the Act. Having regard 
to the definition clause and the scheme of 
the Act, we are of opinion that the res- 
pondent is a tenant under Section 8 even 
though he is occupying the accommoda- 
tion without an allotment order. It follows 
that the respondent .would get“the pro- 
tection under Section 8 and that the ap- 

ellants’ suit was, therefore, liable to be 

ismissed as it was found that it was in- 
stituted without the permission of the Dis- 
trict Magistrate. e 
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tion (2) of S. 7 the vacancy of any accom- 
: modation is required to be reported and 
is not reported, or where an order re- 
quiring any accommodation to be let or 
not to be let has been duly passed under 
sub-section (2) of S. 7 and the District 
Magistrate believes or has reason to believe 
that any person has in contravention of 
the said order, occupied the accommoda- 
tion or any part thereof, he may call upon 
the person in occupation to show .cause, 
within a time to be fixed by him, why 
he should not be evicted therefrom; 
Provided that no order under this sec- 
tion shall be passed if the District Magis- 
trate is satisfied that there has been undue 
delay or it is otherwise inexpedient to do 


80. 
The proviso to sub-section (1) of S. 7-A 


is couched in wide language. The dic- 
tionary meaning of the word ‘inexpedient’ 
is: ' 


“Not expedient; disadvantageous in 
the circumstances; unadvisable, impoli- 
tic.”* b 
The circumstances that could be taken 
into consideration to decide whether, it is 
expedient or inexpedient to order an evic- 
tion under the section are not mentioned 
in the proviso. A great deal of discretion 
must, therefore, be vested in the District 
Magistrate and in the State Government 
when.disposing a revision from an order 

assed by the District Magistrate as seve- 
ral factors would enter the making of the 
verdict whether it is ine ient to pass 
an order of eviction under the section. 
In this case, the State Government has 
taken into account two reasons for exercis- 
ing its discretion under the proviso in 
favour of respondent No. 2: (1) that res- 
pondent No. 2 was in possession from 1958 
onwards and was conducting a cinema in 
the premises. after obtaining a licence 
from the District Magistrate under the 


U P. Cinema Regulation Act; (2) that the. 


` District Magistrate, when granting the 
licence to conduct the cinema must have 
been satisfied that the respondent was in 
lawful occupation of the premises. In 
other words, what in substance the State 
Government said was, that respondent 
No. 2 has been using the premises for 
-conducting cinema from 1958 on the basis 
of his qo cn of the premises and that 
it would be inexpedient to evict him at 
this stage. We cannot say that the cir- 
cumstances taken into account are irrele- 
vant for the exercise of the discretion. 


*See Shorter Oxford English Dictionary, 
Illustrated, Vol. 1, 8rd ed., (1984), p. 997. 
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7. Mr. Gupta, appearing for the 
appellants, said that when the Additional 
_District Magistrate passed the order for 
release on the basis that the appellants 
required the premises bona fide for their 
personal occupation, the State Govern- 
ment, in the exercise of its revisional 
jurisdiction under Section 7-F against the 
order of eviction under Sec. 7-A should 
not have nullified the effect of the order 
of release by exercising its discretion 
under the proviso to Section 7-A against 
the appellants. He ajso said that the State 
Government did not even refer to the 
order for release which would show that 
it made no assessment of the hardship to 
the landlords. : 


8. ` The fact that an order for re- 
lease was passed by the Additional Dis- 
trict Magistrate on the basis that the pre- 
mises were bona fide required by the ap- 
pellants for their personal occupation did 
not preclude him, when he was moved 
by the appellants to evict respondent No. 2 
from exercising his discretion under the 
proviso to Section 7-A. For it is at that 
stage that the respondent will have the 
opportunity to urge the circumstances 
which make it inexpedient to evict him. 
In other words, the only relevant question 
at the time when the order of release was 
passed was whetherthe appellants requir- 
ed the premises bóna fide for their occupa- 
tion. The controversy was limited at that 
stage to that question. The circumstances 

e which would make the passing of an order 
of eviction inexpedient under Section 7-À 
could not have been urged at that time by 
respondent No. 2. So, the inference that 
the State Government was not aware of 
the order for release on the ground that 
the appellants required the premises for 
their personal occupation could not be 
made from the fact that the State Gov- 
ernment found that it was inexpedient to 
order the eviction of the second respond- 
ent in the exercise of its discretion under 
the proviso to Section 7-À when disposing 
of a revision. 


9. We are not satisfied that the 
order of the State Government was vitiat- 
ed by any error of law apparent on the 
face of the record. As already stated, the 
considerations which weighed with the 
State Government in ag hese (sic) (allow- 
ing?) the application, namely, the hard- 
ship to respondent No. 2 who was con- 
ducting a cinema in the premises from). 
1958 cannot be said to be irrelevant. As 
the order of the State Government did 
not suffer from any error of law apparent 
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1916 AC 498-85 LJPC 60, Hollinshead 
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(1858) 4 HLC 1 = 
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' Civil Appeal Nf. 2370 of 1969 
Judgment of the Court was delivered by 


MATHEW, J. :— The appellants filed 
a petition under Article 226 of the Con- 
stitution before the High Court of Allaha- 
bad praying. that the order passed by the 
State Government on October 20, 1967, 
allowing a revision filed by the respond- 
ent be quashed and possession of the pre- 
mises in, question be given to them under 
Section 7-A of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947 (here- 
. inafter called the Act). 


2. The original owner of the pre- 
mises was one Ram Swaroop Gupta. He 
leased the premises to M/s. Pioneer Exhi- 
bitors and Distributors Limited. They 
used the premises for exhibiting cinema. 
That lease terminated by efflux of time 
on June 30, 1952. Gupta, thereafter, Jeas- 
ed the premises by a deed dated October 
18, 1952 for a period of 10 years to Ram 
Agyan Sin 
was no order allotting the accommodation 
to him under Section 7 (2).of the Act. 
Respondent No. 2 also used the premises 
: for exhibiting cinematograph films. Dis- 
putes having arisen between the parties, 
Gupta filed suits for recovery of rent as 
well as for ejectment against respondent 
No. 2. The appellants purchased the pre- 
mises. in question from Ram Swaroop 


10 ER 359, Egerton 
; 28 


1 


Gupta by a sale deed dated March 26,. 


1969. Thereafter they filed an applica- 
tion under Section 7 of the Act read with 
Rule 6 made under the Act for release of 
the accommodation in their favour. On 
December .83, 1965, the Additional Dis- 
trict Magistrate allowed the application 
and permitted the appellants to take pos- 
session of the premises. That was on the 
basis that the premises were in illegal oc- 
cupation of respondent No. 2. ‘The re- 
presentation against this order filed by 
.respondent No. 2 to the State Govern- 
ment was rejected on January- 10, 1966 on 
the ground that there was no provision 
for any interference by Government with 
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the order. On December 4, 1965, the ap- 
~pellants filed an application for eviction - 
of respondent No. 2 under Section 7-A of 

the Act. On June 18, 1966, the Addi- 
tional District Magistrate directed issue . 
of -notice under clause (2) of Section 7-A, 
why respondent No. 2 should not be evict- 

ed. Thereafter, the Additional District 

Magistrate passed the order for eviction. 

Respondent No. 2 went up in revision 

against the order to the Additional Com- 
missioner. He confirmed the order of the 

Additional District Magistrate. Respond- 

ent No. 2, thereafter, filed an application 

for revision under Section 7-F of the Act 

before the State Government against the 

order. The State Government allowed . 
that application on October 20, 1967 hold. 

ing that respondent No. 2 was not liable 

to be evicted from the premiises. On 

January 20, 1968, the State Government 

communicated to the parties a summary 

of the reasons on the basis of which the 

order had been passed. That in effect 

said that the respondent was running a 

cinema under a licence in the premises from 

1958, that the District Magistrate, when 

he granted the licence, was satisfied that 

respondent No. 2 was in lawful occupa- 

tion and that, in these circumstances, he 

was entitled to the benefit of the proviso 

to Section 7-A (1). of the Act and was not 

liable to be evicted from the premises. 


8. It was to quash this order that 
the appellant: fled the writ petition be- 
. fore the High Court. 


4. A learned Single Judge of the 
Court quashed the -order. Respondent 
No. 2 filed an appeal against the order. 
The ‘Division Bench reversed the order 
of the learned Single Judge. It is against 
this order that this ap eil has been filed 
on the basis of.a certificate granted undei 
Article 133 (1) (b) of the Constitution. 

5. The Division Bench was of the 
view that the learned ‘Single Judge was: 
not justified- in interfering with the order 
passed by the State Government under 
Section 7-F of the Act inasmuch as the 
order of the State Government did not 
suffer from any infirmity either on the 
oe that it has no jurisdiction to pass 

e order or for the reason that there was 
an error of law apparent on the face ol 
the record. . 

6. The material provision in Sec- 
7-A. of the Act provides: ^ . 

"S. 7-A. District Magistrate's power to 
take action against unauthorised occupa- 
tion— (1) Where in pursuance of an order 
of the District Magistrate under sub-sec- 


tion 


1824 S. C. 
AIR 1974 SUPREME COURT 1924 
(V 61 C 361) 

(From Allahabad: 1969 All WR (HC) 514) 
A. N: RAY, C. J. AND K. K. MATHEW, J. 
Civil Appeal No. 2370 of 1969. : 
Murlidhar Agarwal and another, Ap- 


pellants v. State of Uttar Pradesh and 


others, Respondents. 

Civil Appeal No. 583 of 1971. 

Murlidhar Aggarwal and another, Ap- 
pellants v. Ram Agyan Singh, “Respon- 
dent. 

Civil Appeal No. 2370 of 1969 and 
T Appeal No. 583 of 1971, D/- 29-7- 


Index Note :— (A) Constitution of 
India, Art. 226 — Certiorari — Error of 
law apparent on face of record — State 
Government allowing revision under Sec- 
tion 7-F, U. P. Act [c of 1947) after con- 
sidering hardship to tenant and ` 
him benefit of proviso to S. 7-A (1) — 
Interference — (X-Ref:— U. P. (Tem- 

rary) Control of Rent and Eviction Act 
(8 of 1947), Ss. 7-F and 7-A (1) proviso). 

Brief Note :— (A) A great deal of 
discretion is vested in the State Govern- 
ment when disposing a revision from an 
order ef eviction passed by the District 
Magistrate as several factors would enter 
'the making of the verdict whether it is 
inexpedient within the proviso to Sec- 
tion 7-A (1), to pass an order of eviction 
under the section. (Para 6) 


Where in a revision against an order 
for eviction passed under Section 7-A 
for non-compliance of order for release 
passed on'the ground that the landlords 
required the premises bona fide for their 


personal occupation, the State Goverriment , 


while exercising its discretion under the 
proviso in favour of the tenant took into 
consideration the facts that the tenant was 
iu possession for the last fifteen years and 
was conducting a cinema in the premises 
after obtaining-a licence and that the Dis- 
trict Magistrate, when granting the licence 


to conduct the cinema must have. been’ 


satisfied that the tenant was in lawful 
occupation of the premises; 


Held that the order of the State Gov- . 


ernment was not vitiated by any error 
of law apparent on the face of the record. 
The considerations which weighed witb 


the State Government namely, the hard- 


ship to the tenant who was conducting 
a cinema in the premises could not be 
said to be irrelevant. Hence the order 
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. ants only, 


. was not maintainable. 


ALR. 
could not be quashed under Article 2°” 
of the Constitution. 1969 All WR (HC 
514, Affirmed. (Para 9 
Index Note.— (B) U. P. (Temporary 
Control of Rent and Eviction Act (8 of 
1947), Ss. 7 (2), 2 (g) and 3 — Tenant — 


Lease created in violation of S. 7 (2) — - 


Lesseé paying rent to lessor — Lessee if 
a ‘tenant? — Permission under S. 3, if 


.mecessary. 


Brief Note:— (B) A lease made. in 
violation of the provisions of S. 7 a 
would be valid between the parties an 
would create the relationship of landlord 
and tenant between them although it 
might not bind the authorities concerned. 
Therefore, the lessee who had been pay- 
ing the rent to the lessors was a tenant 
and permission under Section 8 to file a 
suit for eviction was necessary. AIR 1964 
All 1 (FB), Foll. (Paras 10, 17) 


Index Note :— (C) U. P. (Temporary) 
Control of Rent and Eviction Act (8 of 


.1947), S. 3 — Permission to sue for evic- 


tion — Agreement in lease deed that par- 
ties will never claim benefit of Act and 
that the provision of Act will be inapplic- 
able to lease deed — Tenant if precluded 
from contending that the suit for eviction 
without permission under S. 3 is not main- 
a — (X-Ref :— Contract Act (1872), 


Brief Note :— (C) The object of Sec- 
tion 3 is.to give protection to a tenant 
from eviction -from an accommodation. 
Section 8 is based on public policy. It 
is intended to protect a weaker section of 
the community with a view to ultimately 


protecting the interest^of the community 
in general by creatifi Te of bargain- 
ing power. Although the section is pri- 


marily intended for the protection of ten- 
that protection is based on 
public policy.. The language of the sec- 
tion is prohibitive in character. It pre- 
cludes a court from entertaining the suit. 


(Paras 20, 38, 34) 

Therefore, an agreement in the lease 
deed, providing that the parties will never 
claim the benefit of the Act and that the 
provisions of the Act will not be applic- 
able to the lease deed, is illegal in view 
of Section 23 of the Contract Act and it 
will not preclude the tenant from contend- 
ing that the suit for eviction filed without 
the permission of the District Magistrate 
The tenant could 
not have waved the benefit of the provi- 
sion of Section 3. (Paras 19, 34) 
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remains whether the ; proceedings under 
the Ceiling Act can go on while pro- 
ceedings with respect to any right or 
interest in the plots of the appellant 
are simultaneously going on before the 
consolidation authorities. As soon as 
those claimants are impleaded in the 
proceeding under S. 12 of the Ceiling 
"Act, the proceeding will more pointed- 
ly become a proceeding “in respect of 
declaration of right or interest in any 
land” under S. 5 (2) of the Consolida- 
tion Act. 


- 9. It is true that the purposes 
of the two Acts are different. Under 
the Ceiling Act the ceiling area and 
surplus land of a tenure-holder are 
determined; under the Consolidation 
Act the holdings of a tenure-holder are 
consolidated. But neither purpose may 
,in a large number of cases be accom- 
plished without first determining the 
right orinterest of various claimants in 
the plots. So the crucial question for 
decision is as to whether the Prescri- 
bed Authority under the Ceiling Act 
or the Consolidation authority . under 
the Consolidation Act has got a pre- 
emptive jurisdiction to determine rival 
rights and. interests in the land of the 
appellant. We have already shown 
that the proceeding under S. 12 of the 
Ceiling Act is a proceeding within the 
purview of S. 5 (2) of the Consolida- 
tion Act. Section 49 of the Consolida- 
tion Act materially provides: 


“Notwithstanding ‘anything con- 
tained in any other law for the time 
being in force, the declaration and ad- 
judication of rights of tenure-holders 
in respect of land lying in an area, for 
which a notification has been issued 

under sub-section (2) of S. 4...... shall 
` be done in accordance with the provi- 
sions of this Act...... 


10. Obviously the purpose of 
the non-obstante clause in S. 49 is to 
exclude the operation of any other 
overlapping “Act. So the non-obstante 
clause would exclude the operation of 
the Ceiling Act while the Consolida- 
tion Act is in operation in a particular 
area. Section 5 (2) and S. 49 indicate 
clearly that the proceedings in the in- 
stant case are to be abated under Sec- 
tion 5 (2). Section 48A of the Conso- 
lidation Act expressly saves the juris- 
diction of the Custodian of the Eva- 
cuee Properties to decide claims to the 
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plots of the evacuees during consoli- 
dation operations. The absence of a 
like provision in relation to the juris- 
diction of the Prescribed Authority 
under the Ceiling Act lends support to 
our inference. ` 


^ dH. We do not think that the 
construction of S. 5 (2) should be in- 
fluenced by the argument that if the 
proceedings under S. 12 of the Ceil- 
ing Act are abated, the appellant 
would retain lands in its hands per- 
manently or for along time. As soon 
as the consolidation operations ‘are 
closed on the valid issue of a notifica- 
tion under S. 6 or S. 52, the proceed- 
ing under the Ceiling Act may be re- 
sumed. In any event, it is plain fror 
the language of Ss. 5 (2), 48A and 49 of 
the Consolidation Act that the pro- 


ceedings under the Ceiling Act cannot 


continue in the circumstances of this 
case as long as the consolidation ope-i 
rations are going on. 


12. As in a fresh petition the 


-High Court has stayed the operation of 


the notification under S. 6 of the Con- 
solidation Act, it is of no avail to the 
respondent in this appeal. 


13. The appeal is allowed and 
the judgment of the High Court is set 
aside, The writ petition filed by the 
appellant in the High Court is allow- 
ed in toto. The order of the District 
Judge, dated January 31, 1964, is 
quashed and the proceedings under the 
Ceiling Act are abated under S. 5 (2) 
of the Consolidation Act. The proceed- 
ings under the Ceiling Act may be. re- 
sumed after the issue' of a notification 
under S. 52 or. after the dismissal of 
the writ petition challenging the noti- 
fication under S. 6. In the circumstan- 
ces of this case, there will be no order 
as to costs. 


Appeal allowed. 
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"Upon such publication of the noti- 
fication under sub-section (2) of Sec. 4 
the ‘following further consequences 
shall ensue in the area to which the 
notification relates: 


(a)- every proceeding for the 
correction of records and every 
suit and proċeedings in respect of 
declaration of rights or interest 
in any land lying in the area, 
or for declaration or adjudication of 
any other right in regard to which pro- 
ceedings can or ought to be taken under 
this Act, pending before any court or 
authority whether of the first instance 
or of appeal, reference or revision, shall 
on an order being passed in that be- 
half by the court or authority before 
whom such suit or proceeding is pend- 
ing, stand abated. 


Provided further that on the 
issuance of a notification under sub- 
section (1) of Section 6 in respect of 
the said area or part thereof, every 
such order in relation to the land ly- 
ing in such area or part............ . Shall 
‘stand vacated. 


(b) such abatement shall be with- 
out prejudice to the rights of the per- 
sons affected to agitate the right or 
interest in dispute in the said suits 
or proceedings before the appropriate 
consolidation authorities under and in 
accordance with the provisions of this 
Act and the rules thereunder.” 


T. The Prescribed Authority 
acting under Ss. 10 (2) and 12 of the 
Ceiling Act is an authority within the 
meaning of that expression in S. 5 (2). 
The proceeding before him will be a 
proceeding within the meaning of the 
said word in S. 5 (2). But the proceed- 
ing before him is not a proceeding for 
the correction of records or for 'de- 
claration or adjudication of any other 
right in regard to which proceedings 
can or ought to be taken' under the 
Consolidation Act. So the limited ques- 
tion to be considered is whether the 
proceeding in the present case is one 
"in respect of declaration of rights or 
interest inany landlyingin the area." 


8. When a tenure-holder volun- 


bags files a statement of his holdings 


under S. 9, the proceeding before the 
Prescribed Authority is not of this kind 
because the tenure-holder admits that 
the holdings are his. There is ordinari- 
ly no dispute about any right or -in- 


A. I. R. 
terest in the holdings before the Pres- 
cribed Authority. Again, when the te- 
nure-holder accepts the statement sent 
to him by the Prescribed Authority 
under S. 10, there is ordinarily no dis- 
pute with respect to any right' or in- 
terest in land. In these two instances 
Section 5 (2) will not apply. But where 
the tenure-holder does not voluntarily 
file a statement under S. 9 and dispu- 
tes that he is not the tenyre-holder of 
all or some of the plots included in the 
statement prepared under S. 10, there 
ensues a dispute about a right or in- 
terest in land. According to Section 32 
of the Ceiling Act, the State Govern- 
ment is a party to every proceeding. 
So in such a case there is an adverse 
proceeding before the Prescribed Au- 
thority between him and the Govern- 
ment. The Prescribed Authority will 
decide under S. 12 whether the tenure- 
holder has any right or interest in all 
or some of the plots. If the Prescribed 
Authority finds that he lias no right 
or interest in all or some of the plots 
he will exclude those plots from the 
statement served on him under Sec. 10 
and determine the ceiling area and 
surplus land without taking into ac- 
count the excluded plots. This is the 
very question which is in issue before 
the Consolidation authority under the 
Consolidation Act. Under S. 10 of the 
Consolidation Act. the Consolidation 
Officer is called -upon to adjudicate 
upon various claims to the plots fall- 
ing within the consolidation area. Take 
this particular, case. Admittedly a 
large number of persons have filed 


.claims to the plots of the appellant be- 


fore the Consolidation Authorities. 
Their claims are pending consideration 
in revisions under Scetion 48 of 
the Consolidation Act. If  tbeir revi- 
sions are allowed. a large area of land 
included in the statement under S. 10 
of the Ceiling Act wil have to be ex- 
cluded from consideration by the Pres- 
cribed Authority. It is therefore abvi- 
ous that the non-stay of proceedings 
under the Ceiling Act would cause 
great hardship to the appellant. Coun- 
sel for the respondent has submitted 


that all those claimants before the re- 


.vising authority under the Consolida- 


tion Act can be impleaded as parties 
in the proceedings under the Ceiling 
Act. -Assuming in arguendo that they 
can be so impleaded, the question stiil 
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wanted to retain as its ceiling area. The. ' 
Prescribed Authority did not accept its 

choice wholly. After the decision of the. 
Prescribed Authority, it received C. H; 


Form V issued under the provisions of 
the U. P. Consolidation of Holdings Act 
(hereinafter to be referred as the Con- 
solidation Act) with respect to:the land 
situated in village Bukkanpur. A re- 


: view application was then moved be- 


' . fore the Prescribed Authority on the 


ground of the pendency. of consolida- 


tion operations in village. Bukkanpur. ' 


The application was rejected on Sept- 
ember 15, 1962. While the appeal 
against the order of the Prescribed Au- 
thority was pending, village Aithal 
Buzurg was also brought under conso- 
lidation operations. The appellant re- 
ceived. C. H. Form V issued under the 
Consolidation Act with respect to the 


-plots situate in village Aithal Buzurg. 


It made an application to the appellate 
authority informing him of the initia- 
tion of consolidation operations in the 
two villages. It is said that the appellate 
authority took no notice of the applica- 
tion and decided the appeal on merits. 
The appellate authority also did not 
accept wholly the choice of the appel- 
lant in regard to the plots to be retain- 


:'ed-as its ceiling area. In the writ peti- 
‘tion before the High Court, the appel- 


lant pressed two points for considera- 
tion. First, the Prescribed Authority 
and the appellate authority should have 
accepted entirely the ^ choice of the 


" plots which it wanted-to retain as the 


ceiling area; second, the two. authori- 
ties should have stayed the proceedings 


under: the Ceiling Act during con- 
solidation operations in the said 
“villages. The first contention was 


accepted by. the High Court; the 
second was rejected. -The -High 
Court quashed the order of the appel- 
late authority and directed it to decide 
the appeal in the light of its judgment. 
The High Court also directed that the 
proceedings before the - consolidation 
authorities would remain stayed until 


the .appeal was decided by the appel- 


late authority under the Ceiling Act. 
This appeal is confined ^to" the -second 
point. 


3. The High Court has rejected E 
the second argument for two reasons:' 


One, there was no merit in the argu- 
ment; second, the -appellant had not 
raised the argument before the Pres- 
cribed Authority end the appellate au- 
thority. 
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Å. It now transpires that "while 


‘the petition was pending in the High 


Court,'the Consolidation . Officer and 


-the ‘Asstt. Settlement Officer had“ ad- 


judicated upon the objections of a large 
number of persons claiming inferést in 
the plots of the appellant. Their objec- 
tions were dismissed. They filed revi- 
sions against those orders. The revisions 
were pending when the petition was 
heard by the High Court. - After’ the 
decision of the High, Court, the’ State 
Government has issued a notification 
under S. 6 of the Consolidation Act ' 
cancelling the notification bringing the 
aforesaid villages. under consolidation 
operations. But the High Court has ad- 
mitted a writ petition of the áppellant 
against this notification and has stayed 
the operation of the notification. 


5. The second reason assigned. 
by the High Court for rejecting argu- ` 
ment of the appellant may be disposed : 
of first. It is clear from the facts al- 
ready stated that the appellant did 
raise at the proper time before the 
Prescribed Authority and the appellate 
authority the argument that the pro- . 
ceedings under the Ceiling Act should 
remain stayed during consolidation 
operations. Accordingly, we will now 
proceed to examine the correctness of 
the first reason assigned by the High 
Court. Its plea before the appellate au- 
thority before and after the decision in 
the writ petition, in effect was this: As 
revisions were pending under theCon- . 
solidation Act, itsinterest in the plots 
was.under cloud. It might or might not. 
be held to. bé the tenure-holder of all ' 
orsome ofthe plots. If the proceedings 
under the Ceiling Act. were not stayed, 
it would lose surplus land, and it might 
also lose some of the plots included in- 
its ceiling are& as a result of an adverse 
decision in the revisions under the Con- 
solidation Act. In plain language, its : 
argument, in the alternative, was that 
it might not be the tenure-holder of all 
the plots. 


6. Consolidation proceedings 
are started in a village by virtue of a 
notification issued by the State Gov- 
ernment under S. 4 of-the Consolida- 
tion Act. Section 5 specifies the conse- 
quences which follow the issuance ofa 
notification under,S.4. Sub-section (1) 
of S. 5 states certain consequences with 
which we are not concerned in this. ap- 
peal. Sub-section (2) is material for our 
pea and it materially reads as tolg 
OWS: ` . 
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this notice was  ante- dated and the 
marriage took  place:om - February 7, 
1961. After the marriage, Saraswati 
went to stay with her husband. On 
February 8, 1961, Bhim Sain rang up 
Col Vigh and informed him that he 
. would like to. go to -his place. that 
evening for executing.a will and asked 
him to get a friend.to witness it. Ac- 
cordingly in the evening of February 
8, 1961, Bhim Sain went to Col. Vigh's 
place along with Saraswati There he 
met one Nelson Das who was intro- 
duced to him as the Purchase Officer 
of Bridge-& Roof Company. After that. 
Bhim Sain took out the draft of a will 
which he' signed in the 
Col. Vigh and.. Nelson Das both of 
whom, attested it thereafter. 


2. After the will was executed 
Bhim Sain lived with Saraswati for 
nearly 3 years before his ‘death on 
January 18, 1964. It may here be. men- 
tioned that Bhim Sain had by his first 
wife four. daughters and one son. Of 
them two daughters were married to 
persons in aífluent circumstances, 
third daughter Shanta 22 -years old 
had not been married by the time 
Bhim Sain got married and the fourth 
, daughter Rita, a minor of 13 years old, 
was.studying in Loreto Convent School 
at Simla. The son Surendra Pal Arora 
was not living with his father at that 
time. Both the Courts -have -held that 
the relationship between. the son, 
Shanta and. Rita on the’ one hand and. 
the father on the other were not good 
so much so that the two daughters 


were in fact living with their brother: 


Surendra Pal — the first appellant. 

3. After the death of his father 
the first appellant Surendra Pal wrote 
a letter to the respondent Saraswati 
in which he said that the respondent 
had mentioned about ‘a will made by 
> his father in her favour regarding 
‘ which he expressed ` ignorance and. 
wanted to see it. If there was in. fact 
no will he wanted "an amicable parti- 
tion of considerable properties and 


assets" belonging to his father. There-_ 


after correspondence took place be- 
tween the solicitors of' the parties 
which ultimately resulted in the res- 
pondent filing ‘an application on Sep- 
tember 14, 1964, for the issue of a 
probate testimento- -cum-annexo. A 
caveat had earlier been filed by the 
first appellant and the. matter was 
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contested. Rita, who was then  un- 
married and living with her matérnal 
uncle Sikrij who was also her guar- 
dian ad litem; did not contest the will 
but she appears to have made an at- 
tempt before the Appellate Court at a 
late stage to file.an appeal Her ap- 
plication was, however, dismissed. 


4. - The grounds on which the 
wil was contested were — (i) that it 
was not a genuine document; (ii) that 
the signature of Bhim Sain Arora on 
the will was not his .real .signature; 
(iii) that at the time of the execution 
of the will Bhim Sain did not know the 
contents of the will, nor did he give 
any instructions to his solicitors nor 
did he consult them; (iv) that the will 
had not been read over or explained 


.to Bhim Sain nor did he read it him- 


the . 


- 


self before it was executed, as such he 
was not aware of the nature and effect 
of the will; (v) that even if the will 
had been written and executed by 
Bhim Sain such execution of the will 
had been obtained by fraud, coercion 
and undue influence or importunity of 
his wifein collusion with her brother- 
in-law Col Vigh; (vi) andthat after 
making the will, Bhim Sain was pre- 
vented by force and threats from exe- 
cuting a further wil prepared by and 
under -his instructions by which inter 
alia the property would have been 
equitably divided and provisions made 
particularly for the aged mother ‘and 
the minor .child. 


5. The first appellant gave 
some particulars of the alleged fraud 
coercion, undue influence and impor- 
tunity ofthe respondent exercised 
upon Bhim Sain. Rita in her affidavit 
supported the averments and  allega- 
tions made by her brother. The mother 
of the deceased. Wazir Devi also filed 
an affidavit. denying any knowledge of 
the execution of the will and com- 
plained that after Bhim Sain's death 
the respondent Saraswati made it im- ` 
possible for her to live in the same 
premises as.a result of which she had 


Xo leave the house: and live with her 


grandson the first appellant The Trial' 
Judge on the Pisadmgs framed six 
issues. 


(1) -Has tlie will been duly exe. 


‘cuted and attested? Is the will genuine? . 


2). Was the testator ^ aware of the 


. nature and effect of the will? (3) Had 


- 


.was also led to 


tol 
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the testator testamentary capacity at 
the time of signing the alleged will? 
(4) Was the execution of the will ob- 
tained by fraud or coercion or undue 


influence or importunity of the peti- 


tioner and others acting with her? (5) 
Was the deceased prevented by force 
and threats from executing a further 
wil by which his property would have 
been equitably divided? (6) To what 
relief, if any, are the other parties en- 
titled?” 
All these issues were held against the 
first appellant. . 
6. In appeal also the Division 
Bench of the High Court confirmed 
the findings of the learned Trial 
Judge. It may,- however, be mentioned 
that there was no challenge to the 
testamentary capacity of Bhim Sain 
though the affidavit of the first ap- 


-pellant and the affidavits in support 


of the first appellant’s case had con- 
tained such an averment. No evidence 
suggest that Bhim 
Sain was lacking in any manner of 
testamentary capacity. There was also 
no contest that. the will was executed 
by Bhim Sain nor were the signatures 
of the aforesaid witnesses challenged. 
It appears a feeble attempt was made 
by the maternal uncle of the first ap- 
pellant Sikri to 
Sain tried to revoke the will. Both 
the Courts have, however, held that 
no such attempt was ever made. The 
will -is, however, sought to be attacked 
on two grounds: firstly, that it was 
executed originally by Bhim  Sain 
without any attestation, but  subse- 
quently the attestation clause came 
into existence and the twó  attesting 
witnesses subscribed their signatures; 
and secondly, the will had been’ pro- 
cured by undue influence exercised on 
Bhim Sain by the first respondent as 
a condition’ for their  tnarriage. The 
Trial Court as well as the, Appellate 
Court have. rejected both these con- 
teutions on an elaborate and detailed 
consideration of each and every cir- 
cumstance urged before them. 


1. The propounder has to show 
that the will was signed by the testa- 
tor: that he was at the relevant time 
in a sound disposing state of mind, 
that he understood the nature and 
effect of the’ dispositions, that he: put 
his signature to the testament of his 


lown free will and that'he has signed 


suggest that Bhim’ 


.See H. Venkatachala Iyengar v. B. N. 


` SC 567). In the latter case this Court; 


:caveator 
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it in the presence of the two witnesses 
who attested it in his presence and in 
the presence of each other. Once these 
elements are established, the onus 
which rests on the propounder is dis- 
charged. But there may be cases in 
which the execution of the will itself 
is surrounded by suspicious circumst- 
ances, such as, where the signature 
is doubtful, the testator is of feeble 
mind or is overawed by powerful 
minds interested'in getting his pro- 
perty, or where in the light of the 
relevant circumstances the dispositions 
appear to be unnatural, improbable 
and unfair, or where there are other 
reasons for doubting that the disposi- 
tions of the -will are not the result cf 


the testator’s free will and mind. Jn 
all such cases where there may be 
legitimate ` suspicious circumstances 


those must be reviewed and satisfac- 
torily explained before the will is 
accepted. Again in cases where the 
propounder has- himself taken a pro- 
minent part in the execution of thej 
will which confers on him substantial 
benefit that is itself one of the suspi-| ` 
cious circumstances which he must re- 
move by clear and satisfactory evi- 
dence. After all, ultimately it is the- 
conscience of the Court that has to be 
satisfied, as such the nature and qua- 
lity of proof must be commensurate 
with the need to satisfy that  consci- 
ence and remove any suspicion which 
& reasonable man may, in the relevant 
circumstances of the case, entertain. 















Thimmajamma, (1959) Supp (1) SCR 
426 — (AIR 1959 SC 443) and Rani 
Purnima Debi v. Khagendra Narayan 
Deb, (1962) 3 SCR 195 = (AIR 1962 


after referring. to the principles stated 
in the former case emphasised, that 
where there are suspicious circumstan- 


the Court before the 
accepted as genuine; and where the 
alleges undue influence, 
fraud and coercion the onus is on him 
to prove the same. It has been furthe 
pointed out thatthe suspicious circum- 
stances may be as to the genuine- 
ness of the signature of the testator, 
the condition of the testator’s mind, 
the dispositions made in the will 
which may be unnatural or unfair or 
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improbable when considered in the 
light of the relevant circumstances. If 
the caveator does not discharge the 
burden which rests upon him in esta- 
iblishing the circumstances which show 
that the will had been obtained by 
fraud or undue influence, a probate 
of the will must necessarily be granted 
if it is established that the testator 
had full testamentary capacity and had 
in fact executed it validly witha free 
will and mind. The observations of the 
Privy Council in Motibai Hormusjee 
v. Jamsetiee Hormusjee, AIR 1924 PC 
28 support the above proposition. Mr. 
Ameer Ali observed at p. 33. 

"It is quite clear that the onus of 

establishing capacity lay on the peti- 
tioner. It is also clear that if the ca- 
veator impugned the will on the 
ground that it was obtained by the 
‘exercise of undue influence, excessive 
persuasion or moral  coecrion, it lay 
upon him to establish that case" 
In the light of what has been stated if 
the various requirements of a valid 
will are established, then as observed 
by the Privy Council in Motibai Hor- 
musjee’s case AIR 1924 PC 28 at 
p. 33: 

"A man may act foolishly and 
even heartlessly; if he acts with full 
comprehension of what he is doing the 
Court will not interfere with the exer- 
cise of his volition.” 

8. In the light of the above 
guidelines, the contentions urged 
against thegrant of probate of the will 
will have to be considered. Before the 
Appellate Court eight suspicious cir- 
cumstances were marshalled . which 
were — (i) Saraswati Arora who was 
the sole recipient of the entire bene- 
fit of the will herself took part in the 
execution of the will at the time of 
execution; (ii) the dispositions in the 
will by. the testator were unnatural, 
improbable or unfair as was apparent 
from the exclusion of the mother 
Wazir Debi, as well as the exclusion of 
all the children of Bhim Sain, parti- 
cularly of Rita, the minor daughter 
and of Shanta who was at that time 
unmarried; (iii) none of the attesting 
witnesses was wholly disinterested; 
(iv) that no trained lawyer appears to 
have been engaged in the drawing up 
or execution of the will; (v) no spe- 
cial reason could be adduced to ex- 
plain the execution of the will on 
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February 8, 1961; (vi) the evidence in 


support of the will, particularly -the 
evidence of the propounder was un- 
satisfactory and interested; (vii) there 


was evidence to show that some alter- 
tion had been made in the date of the 
will; and (viii), the attestation clause 
seems to have been typed ina separate 
operation after the typed will had 
been taken out of the typewriter and 
then reinserted. i 


9. The Appellate Court agree- 
ing with the Trial Judge held that the 
first respondent was merely present at 
the time of the execution of the will 
and did not have anything to do with 
its execution. The case of the first ap- 
pellant was that as a condition of the 
marriage arrangement, the will was 
executed and because of that Bhim 
Sain made no provision for the main- 
tenance of his aged mother or for the 
maintenance and marriage of his 
youngst daughter Rita who was 
then studying. Instead he gave 
away the entire property to the 
first respondent which is a  sus- 
picious circumstance and raises an 
inference of undue influence. This 
submission was clearly negatived, and 
on the evidence there can be no gain- 
saying the fact that the conclusions to 
which both the Courts have come to 
are unassailable. It is not for us to 
fathom the motivations of a man. His 
actions and reactions are unpredict- 
able as they depend upon so many 
circumstances. There is, however, al- 
Ways some dominant and impelling 


. circumstance which motivates a man’s 


action though in some cases even a 
trivial and trifling cause impels him 
to act in a particular way which a 
majority of others may not do. At 
times psychological factors and the 
frame of mind in which he is, may de- 
termine his action. 


10. In this case, however, there 
is little or no difficulty in finding out 
the probable reason why Bhim Sain 
while making the will did not provide 
for his mother and his youngest dau- 
ghter. These reasons are elaborately 
set out in the judgment of the Appel- 
late Court. No doubt the learned 


‘Judge who delivered the judgment : 


the Bench did say that the exclusion 
of the mother as well as his children 
particularly Rita the minor daughter 
and Shanta showed the disposition to 
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be unnatural, improbable and unfair 
and. would give rise fo suspicious cir- 
cumstances. In order to understand 
what the testator intended and why he 
intended so, one has to get into his 
arm-chair to ascertain his frame of 
mirid and the circumstances in which 


he made the will As we have stated, ~ 


Bhim Sain lost his first wife.on- April 
. 13,1959. On August 16, 1960 just over a 
` year after her death, Bhim Sain went 
to the police.station and made a com- 
plaint against his son (Surendra Pal) 
This complaint as recorded in the gene- 
ral diary showed that  Surendra Pal 
had been: "continuously insulting, 
abusing and threatening to subject. him 
to violencé and incapacitate him and 
deform him”. According to.Bhim Sain 
his son was doing all these because he 
had been found out in the act of remov- 
ing jewelleriesand cash from the vaults 
safe and steel  almirah. ` On August 
25, 1960 nine days after his first. com- 
plaint, Bhim Sain went to the Court 
of the Chief Presidency Magistrate and 
made a formal complaint against the 
appellant under Section 350 of the 
Indian Penal Code. The complaint 


. which he lodged before : the Court. 


shows that he.had tried to bring up 
his son properly by giving. him a 
' sound education and also- by initiating 


him into his own line of business. The. 


son, however, picked up “high ways of 
living and luxurious habits" and used 
to waste money recklessly. In order 


to bring him back to the normal path . 


of life he thought of placing him in a 
responsible.position so that he might 
-be -cured and with this end in view 
Bhim Sain made over 
ventures under the name and style of 
Card Board Paper Products Company 
to his son. After the death of his wile 
‘in April 1959 he thought that he would 


get his 4son ` married . to a respectable. 


‘family and hoped that such a marriage 
would.induce him.to settle down. Ac- 
cordingly he got him married to a girl 
from a highly respectable family. But 
in spite of showering all his affection, 
his son (the first appellant) was in- 


guiting him and making demands up-. 


-on him for moneys and putting him in 
fear of life. He then set out the de- 
- teils as to how the first appellant .had 
removed jewelleries valued at about 
Rs. 25,774/- as also some’ cash from 
the. locker of.a Godrej Steel Almirah 
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which used to be kept in the room of 
the first appellant, and how, when 
Bhim Sain discovered this loss and 
asked him about this theft, the first 
appellant flew into a rage, used pro- 
voking language and tried to assault 
bim. Thereafter the first appellant 
was regularly. threatening him and he 
had even removed his double-barrel 
gun and cartridges from his Almirah 
and keptit with him causing him cons- 


tant fear. It will be observed that 
"these. complaints. ` against the son, 
whatever may be the justification, 


were made long prior to the adver- 


tisement in the matrimonial column of. 


the Sunday Tribune, Ambala. At this 
tine:Shanta the third daughter was 
admittedly living. not with her, father 
but with her brother the first appel- 
fant and so was Rita the ‘youngest 
daughter. Though some ; 
made to show that Rita and Bhim Sair 
were on good terms, the evidence as 
pointed out by both the Courts belies 
the assertion. Rita,- though 13 years 
old came back from the school even 
before the second marriage of her 
father. However, she did not stay 
with her father but lived with her 


brother. An attempt was made to show: 
that the father used to go and see her . 


when she went back to” school’ and 
thereafter used to meet -her at the 
Victoria Memorial. All this has-been 
negatived. In our view, one thing 
stands out clearly and that is the re- 
lations between the father on the one 
hand and the first appellant and the 
two daughters on the other 


positive hostility between them. The 
son and the daughters never came to 
see Bhim Sain even when he was dy- 
ing. The appellant did not take his son 
to see his grandfather even though the 
first appellant admittéd that his father 
was anxious tosee his grandson. The 


evidence of Amaleridu that Bhim Sain 


had gone to see Rita in Simla has been 
disbelieved. The -Trial Judge called 
Amalendu a coward and a lier. The 
Appellate Court considered his evi- 
dence to be unsatisfactory and reject- 
ed it. The conclusion ‘to which both 
the Courts have . arrived: at-is that 
Bhim Sain entered into an, agreement 


"with the first appellant. in October 


1960 long before the meeting between 


the first respondent and the deceased 


attempt was - 


"were| 
'" strained and bitter. If at all, there was 
his business - 


^ 


~ her marriage. The learned 


‘she would be regarded as an 
' loper even after her marriage and if 
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in answer to the advertisement had 
taken place. In that. agreement Bhim 
Sain made provision for the mainten- 
ance and marriage of Shanta who was 
to reside with the first appellant. He 


had also provided for the maintenance. 


and residence of Rita though in that 
agreement no mention was made about 
Advocate 
for the first appellant made much of 
this omission as also the omission to 
provide for the maintenance of his 
mother who was living with him. But 
as the learned Judges of the Division 
Bench of the Calcutta High Court 
pointed out, Bhim Sain was .only,52 
years of age when he married and 
made the will . He perhaps did not 


expect to die so soon, nor did he think . 
that he would not be able to perform- 


the marriage of Rita, nor provide for 


the maintenance of his mother during 


her lifetime. Perhaps he did. not en- 


tertain any doubt that the first res-. 
-pondent in whose favour he had will- 


ed the properties would not discharge 
the obligations which he would have 


. t6 discharge when.he was alive. At the 


time of the marriage, with a positively 
hostile family such as he had, the thing 
that would be. uppermost in Bhim 
Sain’s mind iswhat would happen -to 
his wife if she was left unprovided for. 
Bhim Sain’s family 
Saraswati a stranger to the family and 
inter- 


ánything were to happen to him she 
would be left.to the mercy of his 
inimical children. It is but natural for 
Bhim Sain in these. circumstancés. to 
provide. for his newly wed wife even 


without that wife asking or importuning. 


her husband to do so. Apart from this 
thinking one important circumstance 
is however ignored, and that is, Saras- 
wati was not a.gold- digger as the ex- 
pression goes. She was an educated 
lady, came from a good family, had 
been a medical practitioner for about 
13 years, had. her own status in life 
and was as lonely and longing for a 
male companion as Bhim Sain was for 
a woman companion. 
written by Puri to Bhim, Sain’s. Per- 
sonal Assistant giving particulars of 
Saraswati's education and famiily, she 
has. described herself as follows: 


“The lady is healthy and in md 


cal profession since 13 years. She now 
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- procreation: The 


would consider: 


In the letter 
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wishes to settle down in life only for 
companionship and not interested in 
preliminaries suit 
both and the rest.can be judged on 
personal meeting only. The lady is 
particular (keen) on a teetotaller and 
other sober habits though quite high 
intellectually and quite modern, 
though not ultra modern.” 


‘Bhim Sain was equally frank when he 


informed Puri through his Personal 
Assistant that. 


"His wife died here only last year. 
His 2 daughters are married in a mil- 


.lionaire family. His 3rd daughter has 


just passed B.A. and is living with her 
brother. Seth Arora has only one son 
(who has recently ^ married) has got 
separate, independent, lucraiive busi- 
ness and is living ^ separately. His 
youngest daughter is studying in 
Loreto Convent School at Simla. Seth 
Arora is a wealthy renowned mer- 
chant of Calcutta. He is of attractive 
and dignified personality. He is in per- 
fect sound health, stout and energetic. 
He is non-smoker and non-drinker. He 
came. from West Punjab (Sialkot Dis- 
trict) in 1930. Since then he is carry- 
ing on with the business." 


Regarding what was meant in the ad- 
vertisement by "liberal-minded" the 
letter explained that by it. was meant 
that the person should not be slave to 
the old: customs and to orthodox 
views. . 


11. . From this correspondence 
it is obvious that practical considera- 


'tion of companionship was the domi- 


nant feature of the arrangement, while 
the first respondent had no attach- 
ment, Bhim Sain had. But there was 
no question of-the first respondent 
feeling anxious about her future as it 
was clear that Bhim Sain was, oer 
ing upon the lady who would be his 
wife ‘at the very outset that his hav- 
ing a family would not cause any con- 
cern to her. Even during’ the talks 
Bhim.Sain seems to have mentioned 
to the first respondent that he would 
make a will in her favour. As we 
have noticed Bhim Sain was disgusted 
with the manner in which his children 


' had -treated him and it was this atti- 


tude after the death of his first wife 
that made him .a lonely man long ne 
for a companion. He also knew that he 
had provided for his children and that 
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he had no further obligations, except 
for providing for the marriage of his 
younges! daughter Rita and for main- 
taining his aged mother. But, as we 
have already said, he probably thought 
he would be able to discharge these 
two duties during his lifetime. His 
mother, it is said, was 75 years old, 
while. he himself was only 55 years 
oid. On any actuarial considerations 
he was likely tó survive his mother 
and perform the marriage of his youn- 
gest dughter Rita. In our view, there 
is nothing suspicious about the will on 
this score. 


12. The learned Advocate for 
the appellants however cited a pas- 
sage from Halsbury’s Laws of Eng- 
land, Vol 17, Art. 1311 at p. 681 3rd 
(Edn.) to persuade us. to raise a pre- 
sumption of. undue influence against 
Saraswati. That passage says; 

"Of other relations from the exis- 
tence of which the Court will presume 
the exercise of undue influence those 
which have perhaps led to the avoi- 
dance of the greatest number of con- 
veyances are those of spiritual adviser 
and devotees, medical attendant and 
patient, principal and agent, and that 
of a man to a woman to whom he is 
engaged to be married." 


Whatever may be the position in Eng- 
land as to the, presumption of undue 
influence in the case of parties en- 
gaged to be married, it does not, in 
our view, apply to conditions in India. 
Even for that matter the conditions in 
England today may not justify the 
validity of such a presumption. We 
find that the cases relied upon in 
Halsbury for the above statement are 
all of the 19th Century, and the last 
of the cases is of the year 1931, and is 
with reference to undue influence be- 
ing exercised by a man over the wo- 
man to whom he is engaged to be 
married. The tenacious application of 
precedents may justify the statement 
in Halsbury, but since the 19th Cen- 
tury and after 1931 much water has 
flown under the bridges. The family 
law in England has undergone a dras- 
tic change, recognised new social re- 
lationship between man and woman. 
In our eountry, however, even today 
a marriage is an arranged affair. We 
dó not say that there are no excep- 
tions to this practice or that there is 
no tendency, however, imperceptible, 
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for young persons to choose their own 
spouses, but even in such cases the 
consent of their parents is one of the 
desiderata which is sought for. Whe- 
ther it is obtained in any given set of 
circumstances is another matter. In 
such arranged marriages in this coun- 
try the question of two persons being 
engaged for any appreciable time to 
enable each other to meet and be in 
a position to exercise undue influence 
on one another very rarely arises. 
Even in the case of the marriage in 
the instant case, an advertisment was 
resorted to by Bhim Sain. The person 
who purports to, reply is Saraswati’s 
mother and the person who replied to 


‘her was Bhim Sain’s Personal Assist- 


ant. But the social considerations pre- 
vailing in this country and ethos even 
in such cases persist in determining the 
respective attitudes. That apart, as we 
said earlier, the negotiations for mar- 
riage held in Saraswati’s sister’s house 
have all the appearance of a business 
transaction. In these circumstances 
that portion of the statement of the 
law in Halsbury which refers to the 
presumption of the exercise of undue 
influence in the case of a mam to a 
woman to whom he is engaged to be 
married would hardly be applicable 
to conditions in this country. We have 
had occasion to point out the danger 
of such statements of law enunciated 
and propounded for meeting the con- 
ditions existing in the countries in 
which they are applicable from being 
blindly followed in this country with- 
out a critical examination of those 
principles and their applicability to the 
conditions, social norms and attitudes 
existing in this country. Often state- 
ments of law applicable to foreign 
countries as stated in compilations and 
learned treatises are cited without 
making a critical examination of those 
principles in the background of the 
conditions that existed or exist in 
those countries. If we are not wakeful 
and circumspect, there is every like- 
lihood oftheir being simply applied to 
cases requiring our adjudication with- 


. out consideration of the background 


and various other conditions to which 
we have referred. On several occasions 
merely because courts in foreign conr- 
tries have taken a different view than 
that taken by our courts or in adju- 
dieating on any particular matter we 
were asked to reconsider those deci- 
sions or to consider them for the first 
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time and to adopt them as the law of 
this country. Only one instance will 
Suffice to illustrate this tendency. In 
Jagmohan Singh v. State of U. P. 
(1973) 2 SCR 541 (AIR 1973 SC 
947 1973 Cri LJ 370) in which the 
constitutional validity of awarding of 
capital sentence permissible under 
Section 302 Indian Penal Code was 
challenged, because the American 
Supreme Court in Furman v. State of 
Georgia decided on June 29, 1972, of 
which only a copy seems to have been 
filed, took a particular view regarding 
awarding of the capital sentence. The 
arguments advanced before the U.S. 
Supreme Court were adopted in toto 
before this Court and in support of the 
arguments that capital sentence was 
unconstitutional, substantial reliance 
was placed on the social statistics and 
data prevailing in foreign countries. 
This method and approach occasioned 
the following comments from the Court 
to which one of us (Beg, J.) was a 
party. Palekar, J., speaking for the 
Court observed at p. 550: 


"We have grave doubts about the 
expediency of transplanting Western 
experience in our country. Social con- 
ditions are different and so also the 
general intellectual level. In the con- 
text of our criminal law which punishes 
murder one cannot ignore the fact that 
life imprisonment works out in most 
cases to a dozen years of imprisonment 
and it may be seriously questioned 
whether that sole alternative will be an 
adequate substitute for the death pe- 
nalty. We have not been referred to 
any large scale studies of crime statis- 
ties compiled in this country with the 
object of estimating the need of protec- 
tion of the society against murders." 
No doubt an objective and rational de- 
duction of a principle, if it emerges 
from a decision of foreign country, 
rendered on pari materia legislative 
provisions and which can be applica- 
ble to the conditions prevailing in this 
country will assist the Court in arriv- 
ing at a proper conclusion. While we 
should seek light from whatever source 
we can get, we should however guard 
against being blinded by it. That apart, 
unlike the position in England at the 
time when the Courts recognised the 
presumption relied upon by the appel- 
-lant, our law of evidence is codified in 
the Indian Evidence Act. Every pre- 
sumption, barring some special ones 
created by other enactments, has to be - 
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related to a provision of the Evidence 
Act. 


13. It is true that Wills are trans- 
actions of a nature which give rise to 
certain special considerations affecting 
their validity irrespective of the time 
when or the country in which they are 
made. Disputes over Wills invariably 
arise after the testator's death so that 
the alleged maker of the Will is not be- 
fore the Court to deny the execution 
Or to testify about the circumstances in 
which the alleged disposition was made. 
There are such possibilities of fraud 
and fabrication, particularly in cases of 
old and feeble persons, that Courts 
have to be very circumspeét in dealing 
with them and scrutinize the surround- 
ing circumstances very carefully. This 
is not less, if not much more, necessary 
in a country like ours where misplaced 
confidence of unsophisticated persons 
is often abused by cunning and un- 
scrupulous individuals and perjury is 
not less frequent than elsewhere. One 
of us, Beg., J., had occasion to examine 
this aspect of the matter in Smt. Kam- 
la Kunwar v. Ratan Lal, AIR 1971 All 
304 at p. 307 where it was observed; 
inter alia, at p. 307: 


"Unlike the ancient Romans, 
amongst whom will-making became a 
widely prevalent custom, so much so 
that it was considered practically a 
hall-mark of respectability, people of 
this country do not regard it as an 
obloquy or a departure from the norms 
of correct conduct for an owner of pro- 
perty to fail to make a will before 
dying. Testamentary disposition of pro- 
perty is still the exception and not the 
rule here. It is generally resorted to 
for exceptional reasons such as the ones 
sought to be made out in the will under 
consideration in the instant case. The 
usual and ordinary modes of thought 
and conduct of affairs by property 
owners at a particular time in a coun- 
try are not irrelevant in considering 
the circumstances in which an alleged 
will is said to have been made. There 
is, of course, no prejudice against will- 
making in this country. But, the fact 
that it is generally made in unusual or 
exceptional circumstances here is worth 
remembering as it may place the bur- 
den of proving those circumstances up- 


on the' propounder of the will if 
its genuineness .becames doubtful. 
The social context and the possi- 


bilities of perpetrating fraud and 
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of exploiting the infirmities of mind 
and body of the weak or the aged, 
-which will-making, offers to the  un- 
scrupulous, could also’ explain the 
meticulousness and rigour with which 
circumstances surrounding the, alleged 
execution of a will are to be examined 
when: suspicious features are present." 


14. Apart from general consi- 
derations emerging from the nature of 
a Will and the circumstances which not 
infrequently surround the execution..of 
it, there are other matters which are 
peculiar to the times and. the society 
and perhaps even to the person making 
the Will and his or her family. Inferen- 
ces arising from relationships between 
a testator and a legatee are certainly so 
dependent upon the peculiarities of the 
society or community to which the 
testator and the legatée belong, their 
habits and customs, their values, their 
mores, their ways of thinking and feel- 
ing, their susceptibilities to particular 
kinds of pressures, influences, or .in- 


ducements that it- seems very difficult ` 


to reduce them to a general rule appli- 
cable at all times and every where so 
as to raise a presumption of undue in- 
fluence from a particular type of rela- 
tionship. The only kinds of relationship 
giving rise to such presumptions 
are those contemplated in S. 111 
of the Evidence Act. Any other. pre- 
sumption from a relationship must, to 
be acceptable, be capable of. being rais- 
ed only under S. 114 of the Evidence 
Act. Such .presumptions of fact are 


of a frequently recurring set of facts 
which make a particular inference 
from such facts reasonable and. natu- 
ral If a particular situation: 
from a set of facts, which may raise a 
presumption elsewhere, is exceptional 
or- unusual here, there 





tion arising from a common or natural 
course of events: A suggested inference 
of undue influence would then be a 
matter of proof on the particular- facts 
of the case before the Court: This, we 
think is the correct, legal pea here. 


15. ‘The case before: us eeu 
certainly not fall within Section 111 of 
the Evidence Act. There is no presump- 
tion of law or fact in this country that 
a woman to whom: a man is engaged 





nate his Will so as to override his own 
real intentions. It is not mere influence, 


‘really optional inferences from proof. 


. arising. 


could be no: 
question here of applying a presump- 


tc be married is in a position to domi-.. 


: marriage. takes place. No 


ALR. 
but undue influence, which has to be 
proved by the party which sets up such 
a case. We think that a plea of undue 
influence, where set up, is a special 
plea. Section 103-of the Evidence Act 
places the burden of substantiating 
such a plea on | the party which sets it 
up. 


16. Another reason why no pre- 
sumption such as has.been urged be- 
fore us can have any relevance to the 
facts of this case is that the will was 
executed after the marriage. Perhaps in 
order to get over this objection, expert 
evidence has been ` adduced to prove 
that the date of the will has been 
altered from "7th February to .8th 
February. Even if the date has 
been altered, as the Judges of the 
Appellate Court have held, it was 
altered by the testator himself in his 
own hand. Nothing.has been suggested 
nor is it the appellant's case that it was 
altered by any one else. If Bhim Sain 
himself altered it, either he could have 
altered it immediately he wrote the 
will from 7th February to 8th Febru- 
ary on discovering his mistake or he 
could have altered it long after: the 
document was executed. The first pos- 
sibility is more probable, because ex- 
perience has shown that often enough 
people have put a wrong date and im- 
mediately correct it. Of course, in nego- 
tiable instruments etc. -the Bankers or 
drawees insist on the corrections being 
authenticated by the maker of the in- 
strument by appending his signature to 
the correction. This was not that kird 
of instrumént on which any such course 
could: be insisted upon. Apart from this, 
the.clear and cogent evidence of Col. 
Vigh and Nelson Das which has been 
accepted by all the Courts shows that 
the document was signed on the 8th 
February. These ‘witnesses have them- 
selves put 8th February as the date 
under théir signature: Even apart from 
this, there is no possible motive for 
changing the date from 7th to 8th Fe- 
bruary, 7th February was the;date of 


the. marriage, and. even if it was exe- 


cuted on the "7th'February, there was ` 


. nothing to show that it was executed" be- 


fore the marriage on that day. It could 
have been executed after the marriage 


‘because when the marriage was taking - 


place on that date there could not have 
been any great hurry unless Saraswati’ 
made it a condition of the marriage 
that it should be executed before the 


doubt some 


"wati. 


1974 


suggestion was made to her that the 
making of the will was a condition of 
the marriage which Saraswati denied. 
We do not think that Saraswati who 
must have known that a will is ambu- 


latory and speaks from the date of.the . 


death could have insisted on such. a 


document being executed before her- 


marriage when Bhim Sain could at any 
time revoke it. A marriage with such 
a condition as was 
certainly not have been propitious nor 
would the chances of the marriage 
enduring be rosy. The seeds of dissen- 
tion would have been sown if such a 
stipulation was insisted upon as a con- 
dition of the marriage. j 

17. In the instant case, there 
was no suggestion that the testator was 
feable minded or so completely de- 
prived of his power 
thought and judgment as to faithfully 
carry out the wishes of the lady to 
wnom he became engaged and -then 


. married. In fact, ii appears that it was | 


he who might have offered the induce- 
ment voluntarily.to the lady concerned 
to agree to share his life. Upon the 
facts of such a case, no presumptiou of 
the kind urged before us on behalf of 
the appellant could, in our opinion 
reasonably arise in any country, at any 
time, in any society. 


18. To meet any possible ob- 


jection or allegation that the will could - 


have been revoked, the appellants have 
pleaded that force and undue influence 
were exercised upon Bhim Sain to pre- 
vent him from revoking the will and 
executing another will by which he 
wanted to dispose of his properties 


equitably among his children. As we - 


have noticed earlier. the Appellate 
Court has rejected this extravagant 
suggestion. On the other hand it has 


observed: . Mr Á 
"It appears . from evidence that 


. after Bhim Sain's marriage with Saras- ` 


wati and before the children came to 


-know about the Will they definitely 


behaved shabbily with Bhim Sain.’ 

The circumstances from which this 
conclusion was derived were that Bhum 
Sain was completely ignored at the 
time of Shanta's marriage, that none 
of the children appear to-have gone to 
Bhim Sain before liis death and that 
Bhim Sain never had an opporturity to 


: see his grandson though the first ap- 


pellant tried to make out a case that 
he could not do it because of .Saras- 
The Appellate Court, however, 
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suggested would. 


‘of independent - 
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. held that there was nothing in the evi- 


dence to show that : Saraswati could 
possibly have prevented  Bhim Sain 
from going to see his grandson, On the 
ather band, the first appellant said in 
lis eviderce referring to his father's 
desire to see his son: "I know he was 
anxious to see him but I did not take 
my son" : 


19. | We have also considered the 
alleged suspicious circumstances that 
the attestation was made subseauently 


, after the will was executed and as al- 


ready pointed out both the Courts have 
accepted the evidence of the attesting 
witnesses that the will was aties- 
ted on the same day and at bhe same 
time as the execution of the will by the 
testator. The evidence relating to the 
typing of the attestation matter subse- 
quently ‘has-been fully dealt with by 
both the Courts and we have no hesita- 
tion in agreeing with their findings. 


29. We have also no doubt that 
the wiu was genuine. All the formali- 
"es required were fully satisfied, it 
was executed by the testator in a sound 
disposing mind and it was duly attested 
as required by law. : 


:21. Tne appeal is, therefore, 
dismissed with costs. 


Appeal disraissed, 
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Index Note: — (A) Bombay Muni- 
. eipal Corporation Act (3 of 1888), Chap- 
VA; Ss. 105-A and 105-B (as inserted 
in 1961) — Bom. Government Premi- 
ses (Eviction) Act, 1955 (2 of 1956). S. 4 
(as it stood prior to its amendment in 
1969) — Validity — Provisions are 
not violative of Art. 14 on ground of 
availability of two procedures one 
more onerous and harsher than the 
other. . : m 

Brief Note: — (A) Where a sta- 
tute providing for a more drastic pro- 
cedure different from the ordinary 
procedure covers the whole field co- 
vered by the ordinary procedure with- 
out any guidelines as to the class of 
cases in which either procedure is to 
be resorted to, the statute will be hit 
by Article 14. Even there a provision 
for appeal may cure the defect. If 
from the preamble and surrounding 
circumstances, as well as the  provi- 
sions of the statute explained and 
amplified by affidavits, necessary gui- 
delines could be inferred the statute 
will not be hit by Art. 14. Then again 
where the statute itself covers only a 
class of cases the statute will not be 
bad. The fact that in such cases the 
executive will choose which cases are 
to be tried under the special procedure 
will not affect the validity of the stà- 
tute. Therefore, the mere availability 
of two procedures ‘will not vitiate one 
of them, that is the special procedure. 

(Paras 15, 33) 


Merely because one procedure 
provides the forum of a civil court 
while the other provides the forum of 
an administrative tribumal, it cannot 
- be said that the latter is necessarily 
more drastic and onerous. To attract 
the inhibition of Article 14 there must 
be substantial and qualitative differen- 
ces between the two procedures so 
that one is really - amd substantially 
more drastic and prejudicial. Super- 
fine differences are bound to exist 
when two procedures are prescribed. 

(Paras 38, 39, 42) 
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The procedures laid down by the 
Bombay Municipal Corporation Act 
and the Bom. Government Premises 
(Eviction) Act are not so harsh or one- 
rous as to suggest that a discrimina- 
tion would result if resort is made to 
the provisions of these two Acts in 
Some cases and to the ordinary Civil 
Court in other cases. Even though the 
officers deciding these questions would ` 
be administrative officers there is pro- 
vision in these Acts for giving notice 
to the party affected, to inform him 
of the grounds on which the order of 
eviction is proposed to be made, for 
the party affected to file a written 
statement and produce documents and 
be represented by lawyers. 

(Paras 18, 42) 

The fact that the Legislature con- 
Sidered that the ordinary procedure 
is insufficient or ineífective in evict- 
ing unauthorised occupants of Govern- 
ment and Corporation property and 
provided a special speedy procedure 
therefor is a clear guidance for the 
authorities charged with the duty of 
evicting unauthorised occupants. 

(Para 16) 


The provisions of these two Acts 
cannot be struck down on the fanciful 
theory that power would be exercised 
in an unrealistic fashion. In consider- 
ing whether the officers would be dis- 
criminating between ome set of per- 
sons and another, one has got to take 
into account normal human behaviour 
and not behaviour which is abnormal 
It is not fancied possibility but the 
real risk of discrimination that the 
Court must take into account. 

(Para 15) 

Considering the object with which 


‘these special procedures were enacted 


by the legislature it cannot be said 
that the difference between the two 
procedures is so unconscionable as to 
attract the vice of discrimination. 
After all, Art. 14 does not demand a 
fanatical approach. Therefore neither 
the provisions of Chapter V-A of the 
Bombay Municipal Corporation Act 
nor the provisions of the Bombay Gov- 
emment Premises (Eviction) Act, 1955 
are hit by Art. 14 of the Constitution. 
(Case law discussed), AIR 1967 SC 1581, 
Overruled. (Per Khanna J Overruling 
was not necessary) ^ (Para 18) 


' Index Note: — (B) Bombay Muni- 
cipal Corporation Act (3 of 1888), Chap. 
V-A, S. 105B (as inserted by .Maha-: 
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rashtra Act 14 of 1961) — Bom. Gov- 
ernment Premises (Eviction) Act, 1955 
(2 of 1956), S. 4 (as it stood prior -to 
its amendment in 1969) — Constitu- 
futioality — Not violative of Art. 14 
on ground that they make unjust. dis- 
crimination between cecupiers of Gov- 
ernment or Municipal premises and 
occupiers of other premises—(X-Ref:-— 
Constitution of India, Art. 14). 

Brief Note: — (B) The provisions 
of the two statutes are not violative of 
Art. 14 of the Constitution on the 
Eround that by providing special pro- 
cedure for eviction of occupants of 
Municipal or Government premises 
they have made unjust discrimination 
between them and occupants of other 
premises. (Case law discussed). 

` (Para 24) 

The Legislature has power of mak- 
ing special laws to attain particular 
ends, and for that purpose it may 
select or classify persons and things 
upon which such laws are to operate. 

f (Para 23) 

Chapter V-A in Municipal Act was 
clearly enacted to provide to the Muni- 
cipal Corporation a speedier. remedy 
for eviction of unauthorised occupants 
from Municipal premises, as against 
the ordinary remedy of a civil suit in- 
volving expense and delay, so that the 
Municipal Corporation should be able 
to carry out effectively “its policy of 
slum clearance, speedy development 
of the estates of the Corporation and 
providing more housing accommoda- 
tion". There is, thus, a valid basis of 
differentiation between  ocoupiers of 
Municipal premises and those of other 
premises, and there is a rational re- 
lation and nexus between the basis of 
the classification and the object of the 
legislation (Para 24) 


The procedure, under Government 
Premises Act, for eviction of any per- 
son from the Government premises 
being more or less identical with that 
set out in Chap. V-A of the Municipal 
Corporation Act, same reasoning apply 
equally in relation to the Government 
Premises Act. (Para 24) 

Index Note: — (C) Constitution of 
India, Art. 141 — Law. declared by 
Supreme Court — Earlier decisions of 
Supreme Court when can be overrul- 
ed— (X Ref:— Precedents). 

Brief Note: — (C) Per Khanna, J.: 
"The law laid down by the Supreme 
Court is binding upon all courts in the 
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country under Art. 141 and numerous 
cases all over the country are decided 
in accordance with the view taken by 
Supreme Court. Many people arrange 
their affairs and large number of tran- 
sactions take place on the faith of the 
correctness of its view. It would create 
uncertainty, instability and confusion 
if the law propounded by this Court 
is held to be not the correct law. 
(Para 43) 


Although precedents have a vaiue 
and the ratio gecidendi of a case can 
no doubt be of assistance in the deci- 
sion of future cases, yet the Supreme 
Court has to guard agaimst the notion 
that because a principle has been for- 
mulated as the ratio decidendi of a 
given problem, it is therefore to be ap- 
plied as a solvent of other problems, 
regardless of consequences, regardless 
of deflecting factors,  inflexibly and 
automatically, in all its pristine gene- 
rality. A view which has been ac- 
cepted for a long period of time should 
not be disturbed unless the Court cen 
say positively that it was wrong or 
unreasonable or that it is productive 
of publie hardship or inconvenience. 

(Paras 43, .14) 

It is not necessary for the pur- 
poses of the instant case to overrule 
the majority. decision in (1967) 3 SCR 
399. It may be that the view express- 
ed by the minority in that case .ap- 
pears to be preferable, but that by 
itself would not show that, that deci- 
sion was plainly erroneous and as such 
requires overruling, It also cannot be 
said that the aforesaid decision has 
given rise to public inconvenience and 
hardship. The legislature has in view 
of that decision made necessary amend- 
ments in many of the enactments so 
as to bar the jurisdiction of the civil 
courts in matters dealt with by those 
enactments. (Paras 46, 47) 
Cases Referred: - Chronological Paras 
AIR 1972 SC 2205 = (1973) 1 SCR 
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AIR 1971 Amdh Pra 382 = (1971) 1 
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gum v. State of Andhra Pradesh 6 
AIR 1970 Mad 387 = (1970) 2 Mad 
LJ 298, Abdul Rashid v. Asstt. En- 
gineer (Highways), Kallakurichi 6 
AIR 1968 Pat 476 = 1968 BLJR 692, 
Bhartiya Hotel v. Union of India 6 
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AIR 1958 SC 538 = 1959 SCR 219. 
Ram Krishna Dalmia v. S. R. Ten- 
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AIR 1957 SC 503.— 1957 SCR 678, 
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AIR 3957 SC 688 = 1957 SCR 970. 
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rahim Hajee. 
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Baburao Shantaram: 3 Bombay 
Housing Board - 3. 23 
AIR 1954 SC 545 = - (1985) 1 SCR 448. 
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Judgments were delivered by 


- ALAGIRISWAMI, J.: (On behalf 
of A.. N. Ray, C. J.; D. G. Palekar; K. 
K. Mathew JJ. and for himself) —These 
appeals and writ petitions relate to 
the legality of. certain proceedings 
taken under Chapter V-A of the Bom- . 
bay Municipal Corporation‘ Act and the 
Bombay Government Premises . (Evic- 
tion) Act, 1955. Chapter V-A was in- 
troduced in the Bombay Municipal 
Act; 1888 by Maharashtra Act 14 of 
1961. That chapter contains Sections 
105A and 105B. According to the vro-. 
visions of those sections the Commis- 
Sioner in relation to premises belong- 
ing -to or vesting in, or taken on lease 
by the corporation and the General 
Manager (also defined as the Commis- 
sioner) of the. Bombay Electric Supply 
and Transport Undertaking in relation 
to premises of the corporation which 
vest in it for the punposes of that 
undérbaking were granted certain 
powers of. eviction in respect of un- 
authorised occupation of any corpora- 
tion premises. Unauthorised occupa- 
tion is defined as occupation by any 
person of conporation premises with- 
out authority.for such occupation and 
includes the continuance in occupation 
by any person of the premises after 
the authority under which he was al-. 
lowed to occupy the.premises has ex- 
pired, or has been duly determined. 
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Under Section 105B the Commissioner. 


by notice served on the person in un- ` 


authorised occupation, could ask him 


period of more than two months. ‘the 
rent or taxes.’ lawfully due from him 


in respect of such premises; or sub- 
let, contrary to the terms or conditions ` 


of his occupation, the whole or any 
part of such premises; or “committed. 
or is committing, such acts of waste 
as are likely to diminish materially 
the value, or impair substantially the 
utility, of the premises; or otherwise 
acted in contravention of any of the 
terms, express or implied, under which 
he is authorised to occupy such pre- 
mises; or if any person is in unauthorised 


occupation of any corporation premises; . 
. or any corporation premises in the 


oc- 
cupation of any person, are required by 
the corporation in the public interest. Be- 
fore making such an. order the Commis- 
sioner:should issue a notice calling upon 
the person concerned to show cause why 
an order of eviction should not be made 
and specify the grounds on which the 
order of eviction is proposed to be made. 
The person concerned can file a written 
statement and produce documents and is 
entitled to. appear -before the Commis- 
sioner by advocate, attorney or pleader. 
Persons failing to comply with the order 
of eviction as. well as. any other person 
who obstructs eviction can be evicted by 
force. Under Section 105C there is power 
to recover rent or damages as arrears of 
property taxes. A person ordered to 
vacate on the grounds of being in arrears 
of rent or acting in contravention of the 
terms under which he is authorised to 
occupy the premises could be allowed to 
continue if he satisfies the Commissioner. 
The Commissioner has,. for the purpose of 
holding any, inquiry,.the same powers as 
are vested in a civil court under the Code 
of Civil Poeedure; when trying a suit, in 
respect of (a) summoning and’ enforcing 
the presence of any person and examin- 
ing him on oath, (b) requiring the disco- 
very and production of documents, and 
(c) any other matter which may be pres-. 

ibed by regulations. An appeal from 
every order.of the Commissioner lies to 
the principal Judge of the City Civil 
Court or such other judicial officer as the 
principal Judge may designate. The ap- 
peal is to be disposed of as expeditiously 
as possible. Subject to the results of: the 
appeal every order of the Commissioner 
or the appellate officer is final. The power 
to make regulations includes the power 


‘lowe 
toj vacate if he had not paidifor a` ; 
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to make regulations in respect of holdin 
of inquitiey -and the cprocecum to be fol- 
in such appeals. >  - 

2... The . provisions of the Bom- 
bay Government Premises (Eviction) Act 


. are more or: less similar except that they | 
: relate to Government premises. and the 


power to order eviction is given to the 
competent authority .- not lower in rank 
than that of a Deputy Collector or an 
Executive Engineer appointed by the 
State Government. ` The only other mat- 


“ter in repa of which the provisions.of 


this Act differ from the provisions of the 
Bombay Municipal Corporation Act, just 
now referred to, is that Section 8-A of 
this Act provides that no Civil Court 
shall have jurisdiction to, entertain ary 
suit or proceeding in respect of the evic- 
tion of any person, from’ any Government 
premises on any of the grounds specified 
in Section. 4 for the recovery of the ar- 
rears of rent or the damages payable for 
use or occupation. of such premises. This 
amendment was made' as a consequence 
of the decision of this Court in Northern 


India Caterers (P) Ltd. v. State of Pun- 
_jab, (1967) 3 SCR 399 = (AIR 1967 SC 


1581. But the matters arising under 
this. Act and now before this Court were 
in respect of proceedings taken before 
Section 8-A was introduced in the Act by 
Maharashtra Act 12 of 1969 and this sec- 
tion has, thereforé, no relevance for the 
purposes of these cases. ; 


9. - It was not and could not be 
argued that the Acts in so far as they 
provided for special procedures applying 
to the State and the Municipal Corpora- 
tion were invalid. The decisions in Babu- , 
rao Shantaram v. Bombay Housing Board, 
1954 SCR 572 = (AIR 1954 SC 153) up- 
holding thé exemption of premises be- 
longing to the Government or a local au- 
thority from the provisions of the Bom- 
bay Rents, Hotel | and Lodgi House 
Rates Control Act, 1947; Collector of 
Malabar v. Erimmal Ebrahim Hajee, 1957 
SCR 970 = (AIR 1957 SC 688) uphoiding 
the provision for special modes of reco- 
very for income-tax; Asgarali Nezarali v. 
State of Bombay, 1957 SCR 678 = (AIR 
1957 SC 508) upholding the validity of 
Criminal Law -Amendment Act, 1952, pro- 
viding for the tridl of all offences punish- 
able under Sections 161, 165 or 165-A of 
the Indian Penal Code, or sub-secticn (2) 
of Section 5 of the Prevention of Corrup- 
tion Act, 1947 exclusively . by Special 
Judges; Manna Lal v. Collector of [hala- 
war, 1961-2 SCR 962 —. (AIR 1961 SC 
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2 upholding the provision of the. Ra- 
ja Public Demands: Recovery Act, 
1952-for recovering moneys due to a,State 
Bank; Nav Rattanmal v. State of Rajas- 
than, 1962-2. SCR. 324: = (AIR 1961 SC 
- 1704) upholding.a special period. of limi- 
tation for thé- Government; Lachhman 
Das v. St&té of.'Punjab, 1963-2 SCR 353 
= (ATR 1968 SC.222) upholding the'pro- 
visions of ansAct setting up separate au- 
thoritiés for determination of disputes and 
por a special procedure to be fol- 
owed by- them fór > 
duts of a State Bank; and Builders Supply 
rpn. v. Union . of India, 1905-2. SCR 


25 = (AIR 1965 SC 1061) upholding the | 


doctritie of priority of Crown. Debts, are 
‘all instancés where ‘special provisions ap- 
plicable to the®$tate were uplield. It can- 
not ndw- he contended that special provi- 
sion of law» applying te Government and 
public bodies, is „pot based upon reason- 
able 'cassificatidh or that it offends Arti- 

e 14. e —- ' 


4. - The submission was. a much 


more limited one and that is that as there. 


are two procedures.available to the Cor- 

oration and the State Governinent, one 

v way of a suit under the ordinary law 
and the other under either of the two 
Acts, which is harsher and more onerous 
than the procedure under the ordinary 
law, the latter is. hit by Articlé 14 of. the 
Constitution in the absence of any guide- 
lines as to which procedure may be ad- 
opted. For this reliance was wholly: plac- 
ed on the decision in the Northem India 
"Caterers case (1907) 3 SCR 399 — (AIR 
1967 SC 1581) In that case the question 


=, arose under the Punjab Public Premises 
and Land (Eviction and ‘Rent Recovery) | 


Act of 1959. "The majority consisting of 
- Subba Rao, C. J., and Shelat and Vaidia- 
lingam, JJ., accepted that there is an in- 
telligible differentia ‘between the two 
classes of occupiers, namely, occupiers .of 
public property and premises and occu- 
piers of private property and that it is 
in the interest of public that speedy reco- 
very of rents and speedy eviction of un- 
authorised occupiers ^is made possible 
through. the intrumentality of a speedier 
procedure. However, they referred ‘to the 
decisions of this Court in State of. West 
Bengal v. Anwar Ali Sarkar, 1952 SCR 
284. = (AIR 1952 SC 75); Suraj Mall 
Mohta v. A. V. Visvanatha Sastri, 1955-1 
SCR 448 = (AIR 1954 SC 545) Shree 
Meenakshi Mills Ltd., Madurai v. A. V. 
Visvanatha Sastri, _ 1955-1 SCR 787 = 
(AIR 1955 SC- 13) and Banarsi Das v. 


"which can be applied 
‘will of the authority. They thought that 


e recovery of the : 


‘tion an 
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Cane Commr., U. P., 1963 Supp 2 SCR 
760 = (AIR 1983 SC 1417) and concluded 
that the principle which. emerged from 
these decisions was that discrimination 
would result if there are two available 


.procedures, one more drastic or prejudi- 


cial to the ‘party concerned than the ot er 


as Section.5 conferred an additional re- 
medy over and above the remedy 
by .way of suit leaving it to the un- 
guided discretion: of the Collector to re- 
Sort to one or the other by picking and 


“choosing some only of those in occura- 


tion of es properties and premises for 
the application of the more .drastic pro- 
cedure under Section 5, that section laid 
itself open to the charge. of discrimira- 
as being violative of Article !4, 
and in that view held that section void. 
The minority consisting of Hidayatullah 
and Bachawat, JJ., held that the impugn- 
ed Act made no unjust discrimination 
among the occupants of Government pro- 
perties inter se, that it promoted public 
welfare and was a beneficial measure of 
legislation, that it was not unfair or op- 
pressive and that the unauthorised -occu- 
pant was not denied equal protection of 
the laws merely because the Government 


‘had the option of proceeding against him 


either by way of a suit or under the Act. 
They further held that “an unauthorised 
occupant has no constitutional right to 
dictate that the Government should heve 
no choice of proceeding and that the 
argument base 


cause in practice the Government is not 


‘likely to institute a suit in a case when it 


can seek relief under the Act": 


© 5, The decision in Northern India 
Caterers’ case (1967) 3 SCR 399 = (ATR 
1967 SC- 1581) led to the Public Premises 
(Eviction of Unauthorised Occupation) 
Act, 1958 being replaced by Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act, 1971 which was given retros- 


pective operation from the date of' the. 


1958 Act and barred the jurisdiction of 
the Court to entertain a suit or proceed- 
ing in respect of eviction of any person 
in unauthorised occupation of publie 
premises. It also led to the amendment 
of one of the Acts"now under considera- 
tion, the Bombay Government Premises 
(Eviction) Act. introducing therein Sec- 
tion 8-A, already referred to, barring resorti 
to the Civil Court. In. Hari Singh v. Mil 
tary Estate Officer, 1978-1 SCR 515 = 


at the arbitrary ` 


| upon the option of the 
Government to file a suit is unreal be- . 
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(AIR 1972 SC 2205) this Court referred to 
. the decision in Northern India Caterers 
case and upheld the validity of the 1971 
Act on the ground that there was only 
one procedure for ejectment of peron: in 
unauthorised occupation of public premi- 
ses under the 1971 Act and that there was 
no vice of discrimination under it. 


6. The argument based on the 
availability of two procedures, one .more 
onerous and harsher than the other and, 
therefore, discriminatory has led some 
High Courts to resort to various reason- 
ing in order to get round the effect of the 
decision in the Northern India Caterers’ 
case (1967) 8 SCR 399 = (AIR 1967 SC 
1581). This has happened in the case of 
the Madras High Court in Abdul Rashid 
v. Asstt. Engineer (Highways) AIR 1970 
Mad 887, the Andhra Pradesh High Court 
in M. Begum v. State of A. P., AIR 1971 
Andh Pra 882 and Mehrunnissa Begum v. 
State of Andhra Pradesh, 1970-1 Andh LT 
88 and the Patna High Court in Bhartiya 
Hotel v. Union of India, AIR 1968 Pat 
476. The decision of the Patna High 
Court is one of the cases which was con- 
sidered along with Hari Singh’s case, 
(1973) 1 SCR 515 = (AIR 1972 SC 2205). 
It is rather interesting that this attack 
based on Article 14 of the Constitution 
should have led to the apparently more 
onerous and harsher procedure becomin 
the rule, the resort to the ordinary Civil 
Court being taken away altogether. It is 
dificult to imagine who benefits by resort 
to the ordin Civil - Courts being bar- 
red. One finds it difficult to reconcile 


oneself to the position that the mere pos- 


sibility of resort to the Civil Court should 
make invalid a procedure which would 
otherwise be valid. It can very well be 
argued that as long as a procedure does 
not by itself violate either Article 19 or 
Article 14 and .is thus constitutionally 
valid, the fact that that procedure is 
more onerous and harsher than the proce- 
dure in the ordinary Civil Courts, should 
not make that procedure void merely be- 
cause the authority competent to take ac- 
tion can resort to that procedure in.the 
case of some and ordinary Civil Court 
procedure in the case of others. That a 
constitutionally valid provision of law 
should be held to be void because there 
is a possibility of its being resorted to in 
the case of some and the ordinary civil 
court procedure in the -case of others 
. somehow makes one feel uneasy and that 


has been responsible for the attempts to 
get round the reasoning which is the basis 
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in the decision in. Northern India 
Caterers case. ` zs E 

7. Let us now, therefore, seé whe- 
ther the decisions -of:this Court neces- 
sarily lead to the conelüsion reached by 
the majority: in Northern India: Caterers: 
case (1967) 8 SCR 399-— (AIR 1967 SC 
1581). In doing so we shall take the vari- 
ous ‘decisions of this couft in their chrono- 
logical order. The first. of these is An- 
war Ali Sarkar's case, 1952°SCR 284 = 
(AIR 1952 SC 75) (supra). In that case 
under Section 5 (1) of the: West. Bengal 
Special Courts Act, 1950, which.read as 
follows: | ess Un 

“5 (1). A Special Court shall try such 
offences or classes of, offences or cases 0 
classes of cases, as the State Governme 
may by general or special order in writ- 
ing, direct" ~:~. ' is 
a number of persons were tried’ by the 
Special Courts constituted tinder Section 
3 of that Act. The Act was entitlfd»"An 
Act to provide for the speedier trial of 
certain offences" and the preamble de- 
clared that "it is expedient to provide for 
the speedier trial of certain offences." 
The majority came to the conclusion 
that the necessity for speedier trial of of- 
fences did ‘not provide a reasonable basis 
of classification and the procedure laid 
down by the Act for trial by Special 
Courts varied substantially from that laid 
down for the trial of offences generally 
by the Code of Criminal Procedure and 
as it left it to the uncontrolled discretion 
of the State Government to direct any 
ease which it liked to be tried by the 
Special Court, it was void. Das J. (as 
he then was), who agreed with the majo- 
rity’s conclusion, however, referred to the 
circumstances which may legitimately call 
for a speedier trial and swift retribution 
by way of punishment to check the com- 
mission of such offences, in these words: 


“On the other hand, it is easy to visu- 
alise a situation when certain offences, 
e.g., theft in a dwelling house, by reason 
of the frequency of their perpetration or 
other attending circumstances, may legi- 
timately call for a speedier trial and swift 
retribution by way of punishment to 
check the commission of such offences. 
Are we not familiar with gruesome crimes 
of murder, arson, loot and rape commit- 
ted on a large scale during communal 
riots in particular localities and are they 
not really different from a case of a stray 
murder, arson, loot or rape in another 
district which may not be affected by any 
communal upheaval? Do not the exist- 
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-ence of the communal riots and the con- 
comitant crimes : committed on a large 
scale -call for prompt. and speedier trial 
in the very interest and safety of the com- 
munityP May not political murders or 
crimes against the Staté or a class of the 
community, e.g, women, assume such 
_ proportions as would be sufficient to con- 
stitute them iüto a special class of offen- 
ces requiring special treatment ?. Do not 

- these special circumstances add a peculiar 
uality to these offences or classes of of- 
ences or classes of cases which distin- 
guish them’ from stray cases of similar 
crimes and is it not reasonable and. even 
necessary to arm the.State with power to 
classify them into a separate group and 
deal with them promptly? I have no 
doubt if my fnind that the surrounding 
circumstances and ‘the special features 1 
have mentioned above will furnish a very 
cogent and reasonable basis of classifica- 

tion,” for it is obvious that they do clear- 

ly distinguisl* these offences from similar 


or even same species of offences commit- - 


ted elsewhere and under ordinary circum- 
stances. This differentia quite clearly 
has a reasonable relation to the object 
sought to be achieved by the Act, name- 
ly, the speedier trial of certain offences. 
Such a classification will not be repug- 
nant to the ue rotection clause of our 
Constitution for there will be no discri- 
mination, for whoever may commit the 
P offence in the specified area in 
the specified circumstances will be treat- 
ed alike and sent up before a Special 
Court for trial under the special proce- 
dure. Persons thus sent up for trial by 
a Special Court cannot point their, fingers 
to the other persons who may 
ed before an ordinary Court with similar 
or even same species of offences in a dif- 
ferent place and in different circumstan- 
ces- and complain of unequal treatment, 
for those other persons are of a different 
category and are not their equals.” 


He, therefore, held that: a he 2 
` “Section 5 (1) in so far as it em- 
owers -the State Government to direct 
offences" or “classes of offences” or 
“classes of cases" to be tried bv a Special 
Court, also, by necessary implication and 
intendment, emipowers the State Govern- 
ment to classify the "offences" or "classes 
of offences” or “classes of cases”, thet is 
to say, to make a proper classification in 
the sense I have explained. In my judg- 
ment, this part of’ the section, properly 
construed and understood, does not con- 


fer an uncontrolled and unguided power 








be:charg- ` 


ALR. 


on the. State Government. On the cont- 


rary, this power is -controlled by the ne- 
cessity for ae a proper classification 
which is guided by E preamble in-the 
sense that the classification must have a 
rational relation to the object of the Act 
as recited in the preamble. It is, there- 
fore, not an arbitrary power.” 

8. It is interestin to compare 
this decision with the decision of this 
Court in the next case, Kathi  Raning 


. Rawat v. State of Saurashtra,. 1952 SCR 


485 = (AIR 1952 SC 123) which was 
heard in part along with Anwar Ali 
Sarkar’s case 1952 SCR 284 = (AIR 1952 
SC 75) but was, adjourned to enable the 
respondent State to file an affidavit ex- 
plaining the circumstances which led to 
the enactment of the Saurashtra State 
Public Safety Measures (Third Amend- 
ment) Ordinance, 1949. It was heard b 

the same Bench which decided Anwar Ali 


‘Sarkar’s case. Section 11 of the Ordinance 


there under consideration was exactly in 
the same terms as Section 5 (1) of the 
West Bengal Special Courts Act. The 
only difference ‘between the two was that 
the Saurashtra Ordinance was purported . 
to have been passed to provide “for pub- 
lic ‘safety, maintenance of public order. 
and preservation of peace and tranquillity | 
in the State of Saurashtra". However, an 
affidavit was filed on behalf of the State. 
giving facts and figures relating to an in- 
creasing number of incidents of looting, 
robbery, dacoity, nose-cutting and murder 
by marauding gangs of dacoits in certain 
areas of the State and these details were 
held to support the claim that the security 
of the State and public peace were jeo- 
pardised, and that it became impossible to 
deal with the offences that were commit- . 
ted in different places expeditiously. The — 
affidavit also stated that the areas spéci- 
fied in the notification were the moin 


- zones of the activities of the dacoits. The 


uda Dan Ordinance having thus been 
passed to combat the increasing tempo of 


.certain types of regional érime, the two- 


fold classification on the.lines of tyne and 
territory adopted in the impugned Ordi- . 
nance was held reasonable and valid and 
the degree of disparity of treatment in- 
volved as in no way in excess of what the 
situation demanded. It was held that 
“the reference to public safety, mainte- 
nance of public order and preservation of 
peace and tranquillity in the preamble 
shows a definite objective and furnishes 
a tangible and rational basis of classifica- - 
tion to the State Government for- the pur- 


pose of applying the provisions of the - 


A 


'dicial and. more drastic 


.the Taxation- on . Income 


^4 


1974 
Ordinance ‘and for choosing only ‘such: of: 


fences or casesas affect publ 
be noticed thus that’ 


lation- which covered the whole field. of 
criminal:law without. any .basis for classi- 


fication except: speediér trial which. was 


ound for classifi- 
CR 485 — (AIR 


held not to be a good. 
cation, while in 1952 - 


1952 SC. 123) the- preamble'as well as the: 
' notification. issued under the. Act specified 
e of offences in. certain aréas - 


certain 


alone as being those which were to be 


tried by the Special Judge and were held . 


to validate an exactly similar- provision. 


9. In Lachmandas Kewalram v. 
State of Bombay, 1952 SCR 710 = (AIR ` 


1952 SC 285) ‘Section 12 of the Bombay 


Public Safety Measures Act, 1947 em- 


powered Government to refer casés for 


. trial by a. Special Judge and was, there- 


fore, held. void as it did not purport to 


: proceed on any classification, This would 


elong to the same catego E _Anwar 
Ali Sarkar's-case (1952) S 
1952 SC 75). The next case. i ible: 
gical order is of Suraj Mall Mohta and 
Co. v. A. V. Visvanatha  Sastti,. 1955-1 
SCR 448 = (AIR 1954 SC 545) - In that 
case Section 5 (4) of the Taxation on In- 
come (Investigation Commission) ‘Act, 1947 
was held as 


. "dealing 


sons who 


al within the ambit of Sec- 


tion 84 of the Indian Income-tax Act; and: 


as both these sections dealt with all per- 
sons who have similar characteristics and 


similar properties, the common character- 
istics being that they are persons ` who ` 


have not truly disclosed their income and 
have evaded payment of taxation on in- 
come, and the procedure prescribed by 
the Taxation on Income (Investigation 
Commission) Act,is substantially preju- 
to the, assessee 
than the procedure under the Indian -In- 
come-tax Áct, dnd therefore, Section 5: (2 
being a piece of discriminatory legislá- 
tion offends against the provisions of Arti- 
des of the Constitution and. is thus 
voi 


It would be noticed that as in Anwar’ Ali f 


Sarkars case.in this case also the ordi- 
nary law under the Indian Income-tax Act 
and the extraordinary procedure under 
(investigation 
Commission) Act covered the same class 
of people and there is no indication ‘as 
to why certain cases should be sent to 
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‘the Commission 


c safety, : 
maintenance of public order and preserva- : - 


- "tion of peace and tranquillity”. . It- would. 


war Ali 'Sarkar's- 
“case was concerned with a piece of legis- - 


= (AIR 


‘decision. of the Investi 
.the reference to that 
‘have been keld valid. We are referring 


with -the same class of per- 


: perat Tribunal. Mr.’ 


‘missioner. 
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and certain cases be 
dealt with by the. regular Income-tax Au- 
thorities. But here again it is inoretuig 


*to note, thé observation: 


..«.. but the overall picture. is ‘that 
Model undér the ‘Indian Income-tax Act 
the sams officer who first arrives at a 
tentative conclusion hears and decides the 
case, his decision is not final but is sub- 


“ject to appeal, while under the provisions 


of sub-section (4) of Section 5 the deci- 
sion of the Commission -tentatively arriv- 
ed at in the absence of the assessee be- 
comes final when taken in his presence, 
‘and that makes all the - difference be- 
tween the two procedures. If there was 


'a provision for reviewing the conclusions 





of the Investigation Commission when 
acting both. as investigators rs and- judges, 
there. might not have been such substan- 

tial discrimination in the two procedures 











‘as would bring the case within Article 14, 


ut as pointed out abóve; there is no 


- provision of that kind in the impugned 
Act 


Tt would, thus appear thet if tese tr 
been a provision- for appeal against. 

ation Eommission 
mmission would 


pace to this. aspect’ because in 
oth the statutes now under considera- 
tion. there is a.rrovision for appeal to 


- the ‘Civil Court which is safer and more 


liberal: than the provision of appeal 


‘under: the Income-tax Act to the Appel- ` 


late Assistant Commissioner and the Ap- 
Sen appearing for 

ppellants, however, tried to argue 
that the ‘reference to the appeal in this. 
decision was only a reference to the ap- 
peal against the orders of fhe Income- 
tax Officer to the Appellate Assistant Com- 
We do not see how that trakes 
any difference. As already pointed cut, 
the. fact that under the statutes under 
corsideration the appeal lies to the ordi- 
nary Civil Court is a point in their favour. 
The common feature between this case 
and Anwar Ali Sarkars ezse is that the 
special -procedure covers the whole field 
covered by the ordinary procedure and it 
was held that there was no rational basis 


-of classification of cases which could be 


seat to the Investigation Commission. The 
decisions in 1955-1 SCR 787 = (ATR -1955 
SC 18) end Muthiah v. Commr. of In- 
come-tax, Madras, . 1955-2 SCR 1247 = 
(AIR 1958 SC 289) are on the same lines 


‘as in-Suraj Mall Mobta's case and do not 


call for any discussion. .' 
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. 10. It is interesting to pass on 
next to À. Thangal Kunju Musaliar v. M. 
Venkitachalam, 1955-2 SCR 1196 — (AIR 
1956 SC 248) a case referred by the Gov- 
ernment of the United State of Travan- 
core and Cochin under Section 5 (1) of the 
Travancore Taxation on Income (Iinvesti- 
gation Commission) Act, 1124 modelled 
on the Indian Taxation on Income ({In- 
vestigation Commission) Act, 1947, for in- 
vestigation by the Travancore Income-tax 
Investigation Commission in 1949. Ja 
1950 the Indian Act was extended to Tra- 
vancore and Cochin and the Travancore 
Act was allowed to continue to be in force 
with certain modifications. It, was held 
‘that Section 5 (1) of the Travancore Act 
XIV of 1124 read in juxtaposition with 
Section 47 of the Travancore Income-tax 
Act, 1121 (XXIII of 1121) was not discri- 
minatory because Section 47 (1) of the 
Travancore Act XXIII of 1121 was direct- 
ed only against those persons concerning 
whom definite information. came into the 
possession of the Income-tax Officer and 
in consequence of which the Income-tax 
Officer discovered that the income of 
those persons had escaped or been under- 
assessed or assessed at too low a rate or 
had been the subject of excessive relief, 
and the class of persons  envisaged by 
Section 47 (1) was a definite class about 
which there was definite information lead- 
ing to discovery within 8 years or 4 years 
as the case may be of definite item, or 
items of income which had escaped as- 
sessment. On the other hand under Sec- 
tion 5 (I) of the Travancore Act XIV of 
1124 the class of persons sought to be 
reached comprised only those ' persons 
about whom there was no definite infor- 
mation and no discovery of any definite 
item or items of income which escaped 
taxation but about whom the Government 
had only prima facie reason to believe 
that they had evaded payment of tax to 
a substantial amount. Further, it was 
definitely limited to the evasion of pay- 
ment of taxation on income made durin 

the war period, whereas Section 47 (1 
of the Travancore Act XXIII of 1121 was 
not confined to escapement from assess- 
ment of income-tax made during the war 
period." It was, therefore, held that there 
was no discrimination. It would be 
noticed how thin is the line of distinction 
between the two lines of classification. 
But that was held as justifying the differ- 
ent treatment between the two classes of 
cases. It is interesting to note that in 
Suraj Mall, Mohta’s case (1955) 1 SCR 


448 = (AIR 1954 SC 545) the provision 


of Section 5 (1) of-the Taxation on In- 
come (Investigation Commission) Act 
(Act XXX of 1947) roe to the class 
of “substantial evaders of Income-tax” 
who required to be specially treated 
under the drastic procedure provided in © 
that Act was held not to provide a valid 
classification. But in this case the word 


. “substantial” was, by. reference to Stroud’s 


pou Dictionary and the statement of 
aw by Viscount Simon in Palser v. Grin- 


.ling, 1948 AC 291, 317 taken along with 


an affidavit filed in the case, held to mean 
“class of persons who are intended to be 
subjected to this drastic procedure". It 
was also held that the possibility of such 
discriminatory treatment of persons falling 
within the same group or category, how- 
ever, cannot necessarily invalidate this 
piece of legislation and that it was to be 


-presumed, unless the contrary were shown, 


that the administration of a particular law 
would be done "not with an evil eye and 
unequal hand" and the selection made by 
the Government of the cases of persons 
to be referred for investigation by the 
Commission would not be discriminatory". 
Reference was made to the judgment of 
Mukherjea, J., in the Saurashtra case 1952 
n 435. = (AIR 1952 SC 128) to the 
effect: 


e 


In such cases, the power 
given to the executive body would import 
a duty on it to classify the subject-matter 
of legislation in accordance with the ob- 
jective indicated in the statute. The dis- 
cretion that is conferred on official agen- 
cies in such circumstances is not an un- 
guided discretion, it has to be exercised 
in conformity with the policy to effectuate 
which the direction is given and it is in 
relation to that objective that the pro- 
priety of the classification would have to 
be tested. If the administrative body pro- 
ceeds to classify persons or things on a 
basis which has no rational relation to the 
objective of the legislature, its action can 
certainly. be annulled offending against the 
equal protection clause. On the other 
hand, if the statute itself does not dis- 
close a definite policy or objective and it 
confers authority on another to make se- 
lection at its pleasure, the statute would 
be held on the face of it to be discrimi- 
natory irrespective of the way in which it 
is applied." Í 


1. In Kedar Nath Bajoria v. State 
of West Bengal, 1954 SCR 80 = (AIR 1958 
SC 404) the West Bengal Criminal Law 
Amendment (Special Courts) Act, 1949 











P nl 


1974 


was under consideration. The Act pro- 
vided for special procedure for the trial 
of certain . offences. 
Act to provide for the more speedy trial 
and more effective punishment of certain 
offences. These offences were set out in 
the Schedule to the Act. The Act em- 
powered the Provincial Government to 
constitute Special Courts of Criminal Ju- 
risdiction for specified areas and to ap- 
point Special Judges to preside over such 
courts. It was observed that: 
The vice of discrimination, 
it is said, consists in the unguided and 
unrestricted power of singling out for dif- 
ferent treatment one among a class of 
persons all of whom are similarly situated 
and circumstanced, be that class large or 


small. The argument overlooks the dis- 


tinction between those cases where the 
legislature itself makes a complete classi- 
fication of persons or things. and applies 
to them the law which it enacts, and 
others where the legislature merely lays 
down the law to be applied to persons or 
things answering to a given description or 
exhibiting certain common characteristics, 
but being unable to make a precise and 
complete classification, leaves it to an ad- 
ministrative authority to make a selective 
application of the law to persons or things 
within fhe defined group, while laying 
down the standards or at least Mel. 


: in clear terms the underlying policy and: 


purpose, in accordance with, and in fulfil- 
ment of, which the administrative autho- 
rity is adus to select the persons or 
things to be brought under the operation 
of the law. A familiar example of this 
type of legislation is the Preventive De- 
tention Act, 1950, which, having indicated 
in what classes of cases and for what 
purposes preventive detention can be or- 
dered, vests in the executive authority a 
discretionary pores to select particular 
persons to be brought under the Jaw. An- 
other instance in point is furnished by 
those provisions of the Criminal Proce- 


.dure Code which provide immunity from 


prosecution without sanction of the Gov- 
emment for offences by public’ servants 
in relation to their official acts,.the policy 
of the law pene that public officials 
Should not be unduly harassed by pri- 


vate prosecution unless in the opinion of, 
the Government, there were reasonablé 


grounds for.prosecuting the public;ser- 
vant which accordingly should condition 
the grant of sanction. It is not, therefore, 
correct to say that Section 4 of the Act 
Offends against Article 14 .of. the Con- 


stitution merely because the Government 


-It was entitled an ^ 
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is not compellable to allot all cases of of- 


fences set out in the schedule to Special 
Judges but is vested with a discretion in 
the matter." ; 
Later, reference was made to Anwar Ali 
Sarkar's case 1952 SCR 284 — (AIR 1952 
SC 75) and it was pointed out that the 
observations made therein were not ap- 
plicable to the statute under consideration 
in Bajorias case 1954 SCR 30 = (AIR 
1953 SC 404) which was based on' a clas- 
sification which, in the context of the 
abnormal post-war economic and social 
conditions was readily intelligible and ob- 
viously calculated to subserve the. legisla- 
tive purpose. Reference was also made 
to the statement by Mukherjea, J. in the 
Saurashtra case 1952 SCR 485 = (AIR 
1952 SC 128) that: 


eee: The object of passing this 
new ordinance is identically the same for 
which the earlier Ordinance was passed, 
and the preamble to the latter, taken 
along with the surrounding circumstances 
discloses a definite legislative policy which 
has been sought to be effectuated by the 
different provisions contained in the enact- 
ment. If special Courts were considered 
necessary to cope with an abnormal situa- 
tion, it cannot be said that the vesting of 
authority in the State Government to selet 
offences for trial by such courts is in 
any way unreasonable.” 


12. We may now refer to the 
decision in Kangshari Haldar v. State of 
West Bengal, 1960-2 SCR 646 = (ATR 
1960 SC 457). There the appellants were 
prosecuted for having committed offences 
under Section 120-B read with Sections 302 
and 436 of the Indian Penal Code before 
the Tribunal Constituted under the West 
Bengal Tribunals of Criminal Jurisdiction 
Act, 1952. A notification issued under 
that Act declared certain areas to be a 
disturbed area within a specified period, 
and the case against the appellants was 
in respect of their activities in that area 
and during that period. It was held that 
the “classification made by the impugned. 
Act is rational and the differentia by 
which offenders are classified has a rational 
relation with the object of the Act to pro- 
vide for the speedy trial of the offences 
specified in the Schedule to the Act.” It 

o dealt with certain other offences 
not specified in the Schedule to the Act. 
In dealing with this case the Court ob- 
served : 5 e s 

"This question necessarily leads us to 


inquire whether the discriminatory provi- 
sions of the Act are based on any rational 
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classification, and whether the differentia- 
tion of the offenders brought within the 
mischief of the Act has a rational nexus 
with the policy of the Act and the object 
which it ‘intends' to achieve. The pream- 
ble shows that. the Legislature was deal- 
ing with the problem raised by distur- 
bances which had thrown a challenge to 
the security of the State and raised a grave 
issue about the maintenance of public 
peace and tranquillity. and the safeguard- 
ing of industry and business. It, there- 
fore, decided to meet the situation by 
providing for.speedy trial of the sche- 
duled ences, Thus the object of the 
Act and the principles underlying it are 
not in doubt. “It is true that speedy trial 
of all criminal offences is desirable; but 


there would be no difficulty in, appreciat- - 


ing the anxiety of the Legislature to pro- 
vide for a special procedure for tg 
the sclieduled offences so as to avoid 

possible delay which may be involved if 
the normal procedure of the: Code was ad- 
opted. If-the disturbances facing the areas 
in the State had to be controlled and the 


mischief apprehended had to be checked . 
and rooted out a very speedy trial of the: 
offences: committed was obviously indi- 


cated. 


.. 18. 
who are reached b 
reasonable. 


The classification of offenders 
the Act is obviously 


` such a character as led to the disturbance 
‘and it is these offences which were in- 
tended to be speedily punished in order 
to put an end to the threat to the secu- 
rity of the State and. the maintenance of 
public peace and: tranquillity. It would 
be idle to contend that if the offences of 
the type. mentioned in the schedule were 
committed and the Legislature thought 
that they led to the disruption of public 
peace and tranquillity and caused jeo- 
pardy to the security of the State they 
Zoid not be dealt with as a class by 
themselves. Other offences committed by 
individuals under the same categories . of 
offences specified by the Code could, be 
rationally excluded from the classification 
adopted by.the Act because they did not 


have the.tendency to create the problem: 
We. 


which the Act intended to meet. 
are, therefore, satisfied that the classifica- 
tion made by the Act is rational and the 
differentiation on which the offenders in- 


cluded within the Act are treated as a. 


class as distinguished from other offenders 
has.a rational nexus or relation with the 
object of the Act and the policy underly- 


'to accede to e 
^ violates Article 14 of the Constitution." 


‘whic! 


The offences specified in the’ 
four items in the schedule are clearly of 


Therefore, it would be difficult 
thevar ent that the Act 


ing it. 


The Court pointed out that the ‘majority 
decision in Anwar Ali Sarkar's case 1952 
SCR 284-= (AIR 1952 SC 75) was based 
on two principal considerations that, hav- 
ing regard to the bald statement made in 
the preamble about the need of speedier 
trials, it was difficult to sustain the clas- 
sification made by Section 5 (1), and that . 
the discretion left to the executive was 
unfettered and for its exercise no guidance 
was Leg by the statüte. It was pointed 
out that in the Saurashtra case 1952 SCR 
485 = (AIR 1952 SC 123) the majority 
took the view that the preamble to the 
Act, gave. a clear indication . about the 
policy underlying the Act and the object 

it intended to achieve, that’ the 
classification on which the impugned .pro- 
visions were based was a rational classifi- ' 
cation, and that the differentia on which 
the classification was made had a rational 
nexus with the object and policy of the ` 
Act. They then referred to Lachmandas : 
Kewalram Ahuja’s case 1952 SCR 710 = 
(AIR 1952 SC 285) and pointed out that 
it merely follewed Anwar Ali Sarkar’s 
case. Reference was then made to the 
decision in Kedar Nath Bajoria's case 1954 
SCR 80 = (AIR 1958 SC 404) and, to 
end Justice Patanjali Sastri’s statement 
that : ; 
- "thé Saurashtra case would seem to . 
lay down the principle that if the impugn- 
ed legislation indicates the policy which . 
inspired it and the object which it seeks, 
to attain, the mere fact that the legislation 


does not itself make a complete and precise 


classification of the persons or things to 
which it.is to be applied, but leaves the 
selective application of the law to be 
made by the executive authority in accor- 
dance with the standard indicated or the 
underlying policy and' object disclosed, is 
not a sufficient ground for condemning it 
as arbitrary - and, therefore obnoxious to 
Article 14” © |. j " 
The result of the earlier decisions was 
summed up thus: - . k 

' “The result of. these decisions appears 
to be this. In. considering the, validity 
of the. impugned statute on the ground 


„that it violates Article 14 it would frst 
‘be necessary to ascertain the policy under- 


lying the statute and the object intended 
to-be achieved by it. In this process the 
preamble to the Act and its material pro- 
visions can and must be considered. Hav- 
ing thus ascertained the: policy and the . 
object of the Act ‘the court should apply 
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" the dual test in examining its validity: 


, in the Rent Control Act and thus offends. 


Is the classification rational and based on 
intelligible differentia; and has the basis 


` of differentiation any rational nexus with 


its avowed -policy and object? If both 
these tests are satisfied the statute must 
be held to be valid; and in such a case 
the consideration as to whether the same 


result could not have been ‘better achiev- . 


ed by adopting a different classification 
would be foreign to the scope of the judi- 
cial enquiry. If either of the two tests. is 


not satisfied the statute must be -struck. 


down as violative of Article 14. Applyin 
this test it seems to us that the impugn 
provisions.contained in Section 2 (b) and 


the proviso to Section 4 (1) cannot be said - 


to contravene Article 14. As we have 
indicated earlier, if in issuing the notifica- 
tion authorised by Section 2 (b) the’ State 
Government acts mala fide or exercises its 
power in a colourable way, that can 


always be effectively challenged; but, in. 
lea.and without. 


the absence of any such 
adequate material in at .behalf this 
aspect of the, matter does not fall to be 
considered in the present appeal.” 

14. In Jyoti Pershad v. -Adminis- 
trator -for ^ the Union. 
Delhi, 1962-2 SCR 125 = 
SC 1602) Section 
Areas (Improvement and Clearance) Act, 
1956, which provided that any decree ob- 
tained fór the eviction of tenant in respect 


(AIR 1961 


of buildings in areas declared “slum areas” 


could not be executed without the permis- 
sion of the “competent authority”, was 
held not obnoxious to the equal protec- 
tion of law on the ground that.there was 


enough guidance to the competent autho-- 


rity in the use of his discretion under 
Section 19 (1) of the Act. 
before this Court that Section 19 (8) of 
the Slum Areas Act vested an unguided, 
unfettered, and uncontrolled. power in an 
executive officer to withhold permission to 


execute ^a: decree which the petitioner - 
had obtained after satisfying the reason- - 


able requirements of the law as enacted 


Article 14. In considering: this. argument 
the Court referred to the summary of the 


decisions ‘of this Court laying. down. the- 


proper construction of Article 14. render- 
ed up to 1959, made by Das, C. J- in 
Ramakrishna Dalmia v. S. R..:Tendolkar, 
1959 SCR 279 = (AIR 1958 SC 588) and 
made its own summary on slightly dif- 
ferent lines.. Of them 2 and 4 are impor- 
tant: E es 
"Eau Ux 


Territory -of - 
19 of the Slum. 


jn the li 


It was urged, 
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2. The enactment or the rule might 
not in terms. enact a discriminatory rule 
of law but.might.enable an unequal or- 
discriminatory treatment to be a^corded 
to -persons or things . similarly situated. 

is would happen when the legislature 
vests a discretion in an autbority, be it 
the Government or an. administrative of- 
ficial acting either as an executive officer 
or even. in a quasi-judicial capacity by à 
Perion which does not lay down any 
olicy or disclose any tangible or intelligi- 
le purpose, thus clothing the authority 
with unguided and arbitrary power en- 
abling it to discriminate. . 

In such circumstances the very pro- ' 
vision of the law which enables or per- 
mits the authority to discriminate, offends 
the guarantee of equal protection afforded 
by Article 14. : 

Both EE ante he 


- 4. It is not, however, essential for the 
legislation to comply with the rule as to 
equal protection, that the rules for the 
guidance of the designated authority, which 
is to exercise the power or which is vested 
with the discretion, should be laid down 
in express terms in the statutory provision 
itself. 

(Then a reference was made to the 
statement of law in Bajoria's case, 1954 
SCR 30 — (AIR 1958 SC 404) which is 
already extracted.) 


Such guidance may thus be óbtained 
from or afforded by (a) the preamble read 
t of the surrounding. circum- 
stances which necessitated the legislation, . 
taken in conjunction with wellknown facts 
of which the Court might take judicial 
notice.or of which it is appraised evi- 
dence before it in the form of affidavits, 
1952 SCR 485 = (AIR 1952 SC 123) being 
an instance. where the guidance was 

athered in the manner above indicated, 
) or even from the policy and purpose 


of the enactment which may be gathered 


from other operative provisions applicable 








'.to analogous or^comparable situations or 


generally from the object sought to be 
achieved by the enactment." 
The Court then went on to observe : 
"In the: circumstances indicated under 
the fourth head, just as in the third, the 
law enacted would be valid being neither 
& case of excessive delegation or abdica- 
tion of legislative authority viewed from 
one E nor open to objection on the 
ground of violation of Article 14 as autho- 
rising or permitting discriminatory treat- 


2022 S. C. [Prs. 14-16] M. Chhagganlal v. Greater Bombay Municipality 


ment of persons similarly situated. The 
particular executive or quasi-judicial act 
would, however, be open to challenge as 
already stated: on the ground not so much 
that it is in violation of the equal protec- 
tion of the laws guaranteed by Article 14, 
because ex concessis that was not permit- 
ted by the statute but on the ground of 
the same being ultra vires as not being 
sanctioned or authorized by the enactment 
itself." i 
Though the Court then went into the 
eios whether there was any guidance 
ound or principles laid for the autho- 
rities’ guidance in the Act, and upheld its 
validity, the fourth proposition is ve 
important. Jn the present cases also ab 
fidavits have been filed by the officers 
stating the purposes for which those pro- 
visions were enacted. The very policy 
' and the purpose of the enactments clear- 
ly make it apparent that the legislature 
intended to make them applicable to a 
special class (1) the property belonging to 
the Government, Aud (2) property belong- 
ing to the Bombay Municipal Corporation 
and provide for a speedy method of re- 
covering those properties. 


| 45. To summarise : 


Where a statute providing for a more 
drastic procedure different from the ordi- 
nary procedure covers the whole field 
covered by the ordinary procedure, as in 
Anwar Ali Sarkar's case 1952 SCR 284 = 
(AIR 1952 SC 75) and Suraj Mall Mohta's 
. |case (1955) 1 SCR 448 = (AIR 1954 SC 
545) without any idelines as to the 
class of cases in which either procedure is 
to be resorted to, the statute will be hit 
by Article 14. Even there, as mentioned 
in Suraj Mall Mobta's case, a provision for 
appeal may cure the defect. Further, in 
such cases if from the preamble and sur- 
rounding circumstances, as we 
provisions of the statute themselves ex- 
plained and amplified by affidavits, neces- 
sary guidelines could be inferred as in 
Saurashtra case 1952 SCR 485 = (AIR 
1952 SC 193) and Jyoti Pershad’s case 
(1962) 2 SCR 125 = (AIR 1961 SC 1602) 
the statute will not be hit by Article 14. 
Then again where the statute itself covers 
only'a class of cases as in Haldar’s case 
(1960) 2 SCR 646 = (AIR 1960 SC 457) 
and Bajoria’s case 1954 SCR 80 = (AIR 
1953 SC 404) the statute will not be bad. 
The fact that in such cases the executive 
will choose which cases are to be tried 
under the special procedure will not affect 
the validity of the statute. Therefore, the 
contention that the mere availability of 





Jl as the 


A.L R. 


two procedures will vitiate one of them, 
tbat is the special o is not sup- 
ported by reason of authority. 


16. The statute itself in the two 
classes of cases before us clearly lays 
down the purpose behind them, that is 
that premises belonging to the Corpora- 
tion .and the Government should be sub- 
ject to speedy procedure in the matter 
of- evicting unauthorized persons occupy- 
ing them. This is a cient guidance 
for the authorities on whom the power has 
been conferred. With such an indication 
clearly given in the statutes one expects 
the officers concerned. to avail themselves 
of the procedures prescribed by the Acts 
and not resort to the dilatory procedure 
of the ordinary Civil Court. Even nor- 
mally one cannot imagine an officer. hav- 
ing the choice of two procedures, one 
which enables him to get possession of 


the property quickly and the other which| . 
would be prolonged one, to resort to the 
latter. Administrative officers, no less 


than the courts, do not function in a 
vacuum. It would be extremely unreal to 
hold that an administrative officer would 
in taking proceedings for eviction of un- 
authorised occupants of Government pro- 
perty or Municipal propery resort to the 
procedure prescribed by the two Acts in 
one case and to the ordinary Civil Court 
in the other. The provisions of these tsvo|. 
Acts cannot be struck down on the fanci- 
ful theory that power would be exercised 
in such an unrealistic fashion. In con- 
sidering whether the officers would be 
discriminating between one set of persous 
and another, one has got to e into 
account normal human behaviour and not 
behaviour which is abnormal It is not 
every fancied possibility of discrimination 
but the real risk of discrimination that we 
must take into account. This is not one 
of those cases where discrimination is writ 
large on the face of the statute. Discri- 
mination may be pee but is very im- 
probable. And if there is discrimination in 
actual practice this Court is not powerless. 
Furthermore, the fact that the Legislature, . 
considered that the ordinary procedure is 
insufficient or ineffective in evicting un- 
authorised occupants of Government and 
Corporation property and provided a 

ecial Dy procedure therefor is a 

ear guidance for the authorities charged 
with the duty of evicting unauthorised oc- 
cupants. We, therefore, find ourselves un- 
able to agree with the majority in the 
Northern India Caterers’ case (1967) 8 
SCR 399 — (AIR 1987 SC 1581). 


v 


1974 

17. | We should add that the basis 
of that decision is that Section 5 of the 
Act enables the Collector to discriminate 
against some by exercising his power 
under Section 5 and take proceedings by 
way of suit against others. In proceeding 
on that basis the majority made an obvious 
mistake. ` Under Section 4 of the Act ‘if 
the Collector is of opinion that any person 
is in unauthorised occupation of any public 
premises and that he has to be evicted he 


shall issue a notice in writing calling upon ` 


such person to show cause why an order 
of eviction should not be passed’. Thus 
the Collector has no option at all but to 
issue a notice. But after considering the 
cause and the evidence produced by such 
person and after giving him a reasonable 
opportunity of being heard ........ he 
may make an order of eviction. There- 
fore, if he is of opinion that it is a case 
where a suit is a more proper remedy be- 
cause of the circumstances of the case 
or its complicated nature he may not 
order eviction. Then it would be for the 
Government to institute a suit. It is not 
for the Collector to do so. The Collector 
has no discretion either to file a suit or 
to take proceedings under the Act. Nor 
can the Government order the Collector 
to pass an order of eviction in every case 
idee Section 5 as the power under that 
section is the Collector’s statutory power. 
Thus, the majority, in ignoring the obliga- 
tory nature of the notice under Section 4 
and the discretionary power under Sec- 
‘tion 5 which has to be exercised after 
hearing the party, was in error in pro- 
ceeding on the basis of Section 5 alone 
and holding that it conferred arbitrary 
power on the Collector to resort to the 
power under the Act in the case of some 
and a suit in the case of some others. 


18. It is also necessary to point 
out that the procedures laid down by the 
two Acts now under consideration are 
not so harsh or onerous as to suggest that 
a discrimination would result if resort 
is made to the provisions of these two 
Acts in some cases and to the ordinary 
Civil Court in other cases. Even though 
the officers deciding these questions would 
be administrative officers there is provi- 
sion in these Acts for giving notice to the 
party affected, to inform him of the 
grounds on which the order of eviction 
is proposed to be made, for the party af- 
fected to file a written statement and pro- 
duce documents and be represented by 


lawyers. The provisions of the Civil Pro- 
cedure Code regarding summoning and 
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enforcing attendance of persons and ex- 
amining them on oath, and requiring the 
discovery and production of documents 
are a valuable safeguard for the person 
affected. So is the provision for appeal 
to the Principal Judge of the City Civil 
Court in the'city of Bombay, or to a Dis- 
trict Judge in the districts who has got 
to deal with the matter as expeditiously 
as possible, also a sufficient safeguard as 
was recognised in Suraj Mall Mohta's case 
(1955) 1 SCR 448 — (AIR 1954 SC 545) 
The. main difference between the pro- 
cedure before an ordinary Civil Court and 
the executive authorities under these two 
Acts is that in one case it will be decided 
by a judicial officer trained in law and it 
might also be that more than one appeal 
is available. As agen that there is only 
one appeal available in the other but it is 
also open to the aggrieved party to resort 
to the High Court under the provisions of 
Art. 226 and Art. 227 of the Constitution. 
This is no less effective than the provision 
for a second appeal. On the whole, con- 
sidering the object with which these 
special procedures were enacted by the 
legislature we would not be prepared to 
hold that the difference between the two 
procedures is so unconscionable as to 
attract the vice of discrimination. After 
all, Article. 14 does not demand a fanatical 
approach. We, therefore, hold that nei- 
ther the provisions of Chapter V-A of the 
Bombay Municipal Corporation Act nor 
the provisions of the Bombay Government 
Premises (Eviction) Act, 1955 are hit by 
Art. 14 of the Constitution. 


19.. In the result all the appeals 
and writ petitions are dismissed. The 
petitioners will pay one set of costs. The 
appeals will be posted for disposal before 
8 division Bench. 


BHAGWATI, J.:— 20. (For bim- 
self and on behalf of V. R. Krishna Iyer, J.) 
These appeals and writ petitions challenge 
the constitutional validity of Chapter V-A 
of the Bombay Municipal . Corporation 
Act, 1888 (hereinafter referred to as the 
Municipal Act) and the Bombay Govern- 
ment Premises (Eviction) Act, 1955 (here- 
inafter referred to as the Government Pre- 


mises Eviction Act) as it stood prior to its 


amendment by Maharashtra Act 12 of 
1969, on the ground that they contravene 
Article 14 of the Constitution. The chal- 
lenge is based mainly on the decision of 


- this Court in (1967) 3 SCR 399 = (AIR 


1967 SC 1581) where this Court held Sec- 
tion 5 of the Punjab Public Premises and 
Land (Eviction and Rent Recovery) Act, 
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1959 to void as being in conflict with 
Article 14 of the Constitution. . The ques- 
tion is whether the ratio of this decision 
is applicable to the provisions contained 
in Chapter V-A of the Municipal Act and 
the Government Premises Eviction Act, 


and if it is, whether this decision requires - 


to be reconsidered by us. 


. 91. 
statute enacted for the purpose of pro- 


viding for the municipal administration of 


the city of Bombay. Chapter V-A. was 


`- introduced in the-Municipal Act by Maha- 


rashtra Act 14 of 1961. It consists of a 
fasciculus of sections commencing from 
Section 105-A and ending with S. 105-H. 
. Section 105-A is the efinition section 
which gives definitions of various terms 
used in Chapter V-A and one, of those 


terms is “unauthorised occupation" which | 


is defined by clause (d) to mean occupa- 


tion by any person of Corporation premises ` 
without authority: for such: occupation and. 


includes continyance in occupation by any 
‘person of the-premises after the authority 
under which he was -allowed to occupy 


the premises has expired or has been duly 


- determined. Sub-section (1) of S. 105-B 
provides inter alia as follows: 

.  “105-B. (1) Where the Commissioner 
is satisfied— MES : 
(a) that the person authorised to oc- 
cupy any corporation premises has, whe- 
ther before or after the commencement of 
the Bombay Municipal Corporation (Am- 
endment) Act, 1960.— 


'(i) not paid for a period of more than 
two months, the rent or taxes lawfully due 


from him in respect of such premises; or 


(ii sub-let, contrary to the terms or 
conditions of his occupation, the whole or 
any part of such premises; or D 

(iii) committed, or is committing, such 
acts of waste as are likely to diminish 
.., materially the value, or impair substantial- 
` ly the utility, of the premises; or 

(iv) otherwise acted in contravention 
of any of the terms, express or implied, 
under which he is authorised to occupy 
such premises; ` ; 

.(b) that any person is in unauthorised 
occupation of any. corporation premises; 


c) that any corporation premises in. 


the occupation of any person are required 
by the corporation in the public interest, 

the Commissioner may notwithstand- 
ing anything containéd in lew for the 
time being in force, by notice order 
that that person, as well as any other ver- 
son who may be in occupation of the 
whole or any part of the premises, shall 


The Municipal Act is an old: 


.at the inquiry before 


vaeate them within.óne month of the date 
of. the service of the notice.” 


Before, however, an order can be made . 
by .the Municipal Commissioner against 
any person under sub-section (1) of Sec- 
tion 105-B, sub-s. (2) of that section says . 
that the Municipal Commissioner shall 

issue a notice in writing calling upon all 
persons ‘concerned to show cause why an 
order of eviction should not be made. This 


. notice is required. to specify the grounds, 


on-which the order of eviction is p:ió- 


posed to be made and it is intended to ~ 


give an opportunity to all persons who are 
or may. be in occupation of or claim in- 
terest in the Corporation premises to show 


cause against the proposed order of evic- 


tion. . Sub-section (2) of S. 105-B then 
proceeds to say that the person. concern- 
ed may flea written statement and pro- 
duce documents in-süpport of his case and 
the Municipal Com- 
missioner, he is 
by; advocate, attorney or.. pleader. This 


procedure is intended to. give. effect 


to the- principle, of natural justice 
embodied in the -maximum audi alteram . 
partem and it is as it should be, for the 
Municipal Commissioner is given power to 
determine whether a person is liable to 
be evicted from any Corporation premises 
under clause: (a), or clause (b) or Cl: (c) 
of sub-section- (1), and before any deter- 
mination adverse to bim is made affecting 
his right. to hold the said premises, he 
must be given a reasonable opportunity 
of being heard. If after hearing the per- 


: son concerned, the Municipal Commis- 


sioner is satisfied that, the case falls with- 


- in Cl. (a), Cl. (b) or Cl. (c), and such per- 


son is liable to. be evicted under any of . 
these three clauses; he may by notice order ` 
such person to vacate the Corporation 
premises within one month of the date of 
the- service of the notice. If the person 
ordered to vacate the Corporation pre- 
mises does not comply with the order of 
eviction, the Municipal Commissioner can 
under sub-section (5) of S. 105-B evict 
that person and any other person who 
obstructs him and take possession of the 
Corporation premises, if necessary, by use . 
of force. Sub-section (6) of S 105-B pro- 
vides that if a. person, -who has been 
ordered to -vacate any Corporation, pre- 
mises under sub-clause (i) or sub-clause (iv) 
of clause (a) of sub-section (1), within one 
month of the date of service of the notice, 
or such longer time as the Municipal Com- 
missioner may allow, pays to the -Munici- 
pal Commissioner the rent and taxes in 
arrears, or as the case may be, carrles out 


entitled to. appear... 


` 
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or otherwise complies with the terms con; 


traveneéd by him .to the-satisfaction of the.. 


Municipal ` ' Cornmissioner, the--Municipal 


Commissioner shall on ‘such. terms às he; 


thinks fit, in lieu ~of evicting. such person 
under sub-section. (2)," cancel the order 
made by him under sub-section (I), and 
thereupon such ‘person may continue to 
hold the ‘Corporation premises on the 
"samé terms as before. Then follows Sec- 
tion 105-C which inter alia confers power 
on.the Municipal Commissioner to assess 


damages on account of-use and occupa-. 
. tion of.the. Corporation premises in cases 
person is found to Be in un- . 


` where an 
authorised occupation of the same. Sec- 
tion 105-D is not material for our pur- 
pose and we may omit-it from considera- 
.tion. Section 105-E is the next section 
and that says that the Municipal Commis- 
sioner RAS for the purpose of holding 


any inquiry under the Act, have the same . 


powers as are vested in the Civil Court 


-under the Code of Civil Procedure, when: 


trying a suit, in respect of (a) summoning 
and enforcing attendance of any person 
and examining him. on oath, (b) requiring 
the discove and production | of . docu- 
ments and (c) any other matter which may 
' þe- prescribed by Regulations made under 
Section 105-H. This section clearly con- 
templates that the Municipal Conimis- 
sioner, while holding an inquiry, can 
order discovery and production of docu- 
ments and also examine witnesses on oath 
in the same manner as £ -civil court. Every 
order of the Municipal Commissioner 
under Section 105-B or Section 105.C is 
made appealable under Section 105-E, and 
the appeal lies to the Principal Judge. of 
the City Civil Court of Bombay or such 
other.judicial officer in Greater Bombay 


of not less than ten years standing as the - 


Principal Judge may designate in that be- 
half. The appellate officer is given power 
to:stay the enforcement of 
the Municipal Commissioner which is im- 
.pugned in the appeal, for such period and 
on such conditions as he deems. fit and 
the appeal is to be disposed of by him as 
expeditiously as possible. 


Municipal Commissioner-or the appellate 
officer and provides that it shall not be 
called in question in any original suit, ‘ap- 
plication or execution proceedings. There 
is lastly Section. 105-H which confers 
power on the Municipal Commissioner, 
with the approval of the Standing Com- 
mittee, to make, Regulations for or any 
of the matters. -set out in that section, 
which include ‘inter alia the holding of en- 


e order of 


Section 105:G - 
gives: finality to. the order made by the . 


quiries, the principles which may be taken 
into account in assessing- damages under 
Section -105-C and the’ procedure to be 
followed- in appeals preferred under Sec- 


-tion 105-F. . It- would thus be seen that 


a special procedure is endcted under these 
séctions :for eviction of any pérson from 
Corporation. premises on any of the 
grounds set out: in clause (a), clause (b) 
or clause (c) of sub-section (1) of Sec- 
tion -105-B. : 


22. ` The Government Premises 
Eviction Act also lays down a special 
procedure for eviction of any person froni 
Government: premises“ which is more or 
less identical with that set out.in Cha 
ter V-A of the Municipal Act. The only 
difference is that whereas under Ch. V-À 
of the Municipal Act the power to deter- 
mine the liability and make an order of 


: eviction 3 s to the Municipal Com- - 
e 


missioner, Government Premises Evic- 
tion Act gives this power to the Compe- 


tent Authority, who would be an officer 


not lower in rank than that of a Deputy 
Collector or an executive engineer ap- 
pointed by the State Government. There 
is also one other difference: between the 
provisions of Chapter V-A of the Munici- 
pal Act and the provisions of the Govern- 
ment Premises Eviction ^ Act and that 
arises because Section 8-A has been intro- 
duced in- the Government Premises Evic- 
tion Act by an amendment made by Maha- 
rashtra Act 12 of 1969 whereas no such 


. amendment has been made in Ch. V-A 


of. the Municipal Act. This amendment : 
was made in the Government Premises 
Eviction Act in consequence of the deci- 
sion of this Court in (1967) 3 SCR 399 = 
(AIR .1967 SC 1581) but that is not mate- 
rial because, so far as the present cases 
arising under the Government Premises 
Eviction Act are concerned, the proceed- 
ings for eviction were taken and the order 
of eviction was made before Section 8-A 
was introduced in the Government Pre- 
mises Eviction Act and the provisions of 
the Government Premises Eviction Act 
with which we are concerned are, there- 
fore, the provisions as they stood prior 
to their amendment by the introduction 
of Section 8-A. - ; ` 


28. „Having set out the relevant 
provisions of the two statutes impugned 
in these cases, we may now turn to ex- 
amine the grounds on which they are 
challenged. But before we do so, we . 
may clear the ground by pointing out — 
and this is important to remember in the 
context of an argument advanced on be- 
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half of the respondents which we shall have 
occasion to examine a little later — that 
the special procedure for determining the 
liability to eviction and securing eviction 
of persons found liable to: be so evicted 
laid down in the two statutes had not 
been assailed before us on the ground that 
it is unreasonable and. imposes unjustified 
restriction on the fundamental right to 
hold property guaranteed under Art. 19 
(1) (f). It was faintly argued before us 
that the impugned provisions of these two 
statutes by providing special procedure 
for eviction of occupants of Municipal or 
Government premises have made unjust 
discrimination between occupants of other 
premises and are on that account viola- 
tive of Article 14.- But there is no sub- 
stance in this challenge. It is not un- 
common to find legislation according 
special treatment to Government or other 


public bodies and such legislation has been: 


upheld by this Court in numerous decided 
cases. Bachawat, J., in his minority judg- 
ment in (1967) 8 SCR 399 = (AIR 1967 
SC 1581) has referred to several such 
decisions and there are many more. We 
may mention a few of them. The deci- 
sion in 1954 SCR 572 = (AIR 1954 SC 
158) upheld the validity of the exemption 
of premises belonging to the Government 
or a local authority from the po 
of the Bombay Rents, Hotel and Lodging 
House Rates Contro] Act, 1947. The 
decision in (1961) 2 SCR 962 = (AIR 
1961 SC 828) held that the Rajasthan 
. Public Demands Recovery Act, 1952 was 
not unconstitutional as giving special faci- 
lity to the Government as a Pinker for 
recovery of its dues. It was decided in 
(1962) 2 SCR 824 = (AIR 1961 SC 1704) 
that the Legislature may reasonably pro- 
vide a longer period of limitation for suits 
by the Government and in (1963) 2 SCR 
358 =. (ATR 1963 SC 222) it was held 
that the Patiala Recovery of State Dues 
Act, IV of 2002 BK, in setting up separate 
authorities for determination of disputes 
and prescribing a special procedure to be 
followed by tóm for recovery of dues 
of the Patiala State Bank by Summary 
process, was not discriminatory and void. 
Now, in all these decisions the law pro- 
viding. for special treatment to Govern- 
ment or other public bodies was held not 
to be discriminatory, but from that it does 
not follow that every law which gives 
differential treatment to Government or 
' other public bodies is necessarily immune 
from challenge on the ‘ground of discri- 
mination. There is no talisman or charm 


A. I: R: 
protecting a law from the vice of uncon- 
stitutional discrimination, when the discri- 
mination is in favour of the Government 
or other public bodies. The law is now 
well settled that the Legislature has power 
of making special laws to attain particular 
ends, and for that purpose it may select or 
classify persons and things upon which 
such laws are to operate. But the meré 
fact of classification is not sufficient to 
relieve a statute from the reach of the 
equality clause .contained in Article 14. 


. To get out of its reach it must appear that 


not only a classfication has been made but. 
also that it is one based on some real dis-| ' 
tinction, bearing a just and reasonable re- 
lation to the object of the Legislation, 
and is not a mere arbitrary selection. The 
classification to be valid and permissible 
must satisfy a double test: It must be 
founded on an inteligible ^ differentia, 
which distinguishes those who are group- 
ed together from others, and that differ- 
entia must have a rational relation to the 
object sought to be achieved by. the 
statute. It was on an application of this 
double test that in the above mentioned 
decisions the law making special provi- 
sion for Government or, other public 
bodies was held to be constitutionally ' 
valid. The application of the same double 
test, however, resulted in the invalidation 
of the exemption of debts due to the 
Central Government or the Government 
of any State or a local authority from the 
operation of the Rajasthan Jagirdars Debt 
Reduction Act which provided for scaling 
down of debts of Jagirdars whose Jagir 
lands: had been resumed by the Govern- 
ment. Vide State of Rajasthan v. Mukan- 
chand, (1964) 6 SCR 908 — (ATR 1964 SC 
1633). It will thus be seen that where a 
statute according special treatment or Gov- 
ernment or other public bodies, is challeng- 
ed on^the T bs of discrimination, the 
validity of the statute has to be judged by 
applying this double test, and it is this 
double test which we must, therefore, pro- 
ceed to apply in determining the validity 
of the impugned provision contained in 
the two statutes. 

. 24, So far as Ch. VA of the Muni- 
cipal Act is concerned, and what we say 
in regard to Ch. VA of the Municipal Act 
must also apply equally in relation to the 
Government Premises Eviction Act with 
the words “Government Premises” substi- 
tuted for the words “Municipal Premises” 
the Statement of Objects and Reasons for 
the introduction of this Chapter, as also 
the provisions contained in it, clearly in- 
dicate that. this Chapter was enacted te 
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rovide to the Municipal Corporation a 
speedier remedy for eviction of unautho- 

ised occupants from Municipal Premises, 
as against the ordinary remedy of a civil 
suit involving expense and delay, so that 
the Municipal Corporation should be able 
to carry out effectively "its policy of slum 
clearance, speedy development of the 
[estates of the Corporation and providing 
more housing accommodation". Chap. VÀ 
of the Municipal Act, no doubt, differen- 
‘tiates occupiers of Municipal premises 
from occupiers of other premises, but 
there is a socially valid and legally intel- 
ligible differentiation between the two 
classes of occupiers.: So far as Municipal 
premises are concerned, the members of 
the public are vitally interested in seeing 
that such premises are freed from unauth- 
orised occupation as speedily and expedi- 
tiously as possible in order that the Muni- 
apal Corporation should be able to im- 
plement its policy of slum clearance, 
speedy development of Municipal estates 
and providing for more housing accom- 
modation, which are projects redounding 
to public benefit. This elenent of public 
interest in speedy and expeditious recovery 
of possession from unauthorised occu- 
pas is absent in case of premises be- 
onging to private parties. The speedy 
machinery for eviction of unauthorised 
occupants from Municipal premises is, 
therefore, justified, in that it is in the in- 
terest of the public that speedy and ex- 
editious recovery of Municipal premises 


sible through the instrumentality of a 
speedier procedure, instead of the elabo- 
rate procedure by way of civil suit involv- 
ing both expense and delay. Speedy jus- 
tice is to-day, in view of the existing pro- 
cedural skein of an ordinary suit, an al- 
most impossible feat. There is, thus, a 
valid basis of differentiation between oc- 
cupiers of Municipal premises and those 
of other premises, and there is a rational 
relation and nexus between the basis of 
the classification and the object of the 
legislation. The constitutional validity of 
the impugned provisions in the two statu- 
tes cannot, in the circumstances, be as- 
sailed on the ground that they make un- 
just discrimination between occupiers of 
Government or Municipal premises an 
occupiers of other premises. ` it 

95. The main ground of attack 
against the —constitutionality of the im- 
pugned provisions, however; was that even 
if occupiers of Government or Municipal 
premises form a class by themselves as 
against occupiers of private owned pro- 





om unauthorised occupiers is made pos- ' 
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perties and such classification is justified 
on the ground that they require differen- 
tial treatment in public interest, the im- 
pugned provisions discriminate amongst. 
occupiers of Government or Municipal 
premises inter se and are, therefore, viola- 
tive of the equality clause. The peti- 
tioners-appellants contended that the 
special procedure for determining the 
liability to eviction laid down in the im- 
pugned provisions is more drastic and 
prejudicial than the ordinary procedure of 
a civil suit and both these procedures 
operate in the same field without there 
being any guidelines provided in the im- 
pugned provisions as to when one or the 
other procedure shall be followed with 
the result that the impugned provisions 
permit discrimination amongst occupiers 


` of Government or Municipal premises in 


that some may be subjected to the special 
procedure while others may be subjected 
to the ordinary procedure. The occupiers 
of Government or Municipal premises can 
be proceeded against under the impugn- 
ed provisions as also under the ordin wy 
procedure of a civil suit, and there being 
no principle or policy to guide the autho- 
rity as to when the special procedure 
should be adopted, or the case should be 
dealt with under the ordinary procedure, 
it would be open to the authority to m^ke 
a discriminatory choice amongst occupiers 
of Government or Municipal premises, 
and this absolute and unguided power of 
selection, though exercisable within the 
class of occupiers of Government or Muni- 
cipal premises, is discriminatory. The vice 
of discrimination, it was argued, consists 
in the unguided and unrestricted power of 
singling out for being subjected to the 
special procedure some amongst a class 
of persons, namely, occupiers of Govern- 
ment or: Municipal premises, all of whom 
are similarly situate and circumstanced, 


leaving others to be dealt with according 


to the ‘ordinary procedure. This arru- 
ment was sought to be supported by the 
majority decision of this Court in (1967) 
8 SCR 399 = (AIR 1967 SC 158). We 
do not think this argument is sound. The 
majority decision in (1967) 8 SCR 399 = 
(AIR 1967 SC 1581) has no application 
in the present case, and in any event, we 
are of the view that that decision does not 
represent the correct law. 


26.. The statute, which came up for 
consideration before this Court in (1967) 
8 SCR 399 =--(ATR 1907 SC 1581) was 
the Punjab Public Premises and Land 
(Eviction and. Rent Recovery) Act, 1959. 
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- This Act laid down a special procedure 
for eviction of unauthorised occupants 
' from public premises. The constitutional 
validity of the enactment of this special 
: procedure was -challenged before this 
Court as being ‘violative of Article 14. 
There were two grounds on which the 
challenge was based: one was. that the 
Act discriminated unjustly between oc- 
cupants of public premises and those of 
private property and the other. was that 
even amongst occupants of public pre- 
mises inter se, there was discrimination, 
inasmuch.as the special procedure set out 
in the Act was more drastic and po 
cial than the ordinary procedure of a civil 
suit and it was left to the arbitrary and 
unfettered discretion of the Government 
to adopt the special procedure against 


some and not against the rest. So far as. 


the first ground is concerned, it was clear- 
ly and in so many terms repelled by 


Bachawat, J.; in the minority judgment,- 


and though the majority, speaking-through 
Shelat, J., did not finally pronounce upon 
the validity of this ground, they pointed 
out that. there was pet force in it as it 
was possible to say that there was intelligi- 
«ble differentia between occupiers of pub- 
lic premises and other.occupiers and the 
differentia had rational nexus "with the 
object of the legislation. It was.the se- 
cond ground which evoked difference of 


'opinion amongst the learned Judges, the 


majority, speaking through Shelat, J., tak- 
ing the view that this ground was well 
founded, while the 
through. Bachawat, J., holding that it was 
not. Shelat, J., speaking on behalf of the 


majority, referred to the earlier decisions. 
m .redress of his grievances." 


of this Court in: (1952) SCR 284 — 
1952 SC 75), (1955) 1 SCR 787 
1955 SC 18) (1955) 1 SCR 448 (AIR 
1954 SC 545) and (1963) Supp 2 SCR 760 = 
(AIR 1963 SC 1417) and pointed out that 
the "principle which emerges from. these 
‘decisions is that discrimination would re- 
sult if there.are two available procedures, 
one more drastic and: prejudicial to the 
party concerned than the other and which 


can be applied at the arbitrary will of. 


the authority." - u 
The learned Judge.then proceeded to add: 


“if the ordinary law of the land and. 


the special law provide two different and 
alternative procedures, one more prejudi- 
cial than the other, discrimination must 


résult if it is left to the will of the autho-. 


rity to exercise thé more prejudicial 
against some and not a 
person who is pro ed against under 
the more drastic procedure is bound to 


minority, speaking : 


ainst the rést. A: 


complain as to why the. drastic procedure 
is exercised against him and not against 


the others, even though those others are.. 
‘similarly. circumstanced: The. procedure 


under S. 5 is obviously: more drastic and | 


prejudicial than the one under the Civil 
Procedure Code where the pia oi can get 
the benefit of a trial by an ordinary court 
cane with the ordinary law of the land 
with the right of appeal, revision, ete., as 
against thé person who is proceeded 


against under Section 5 of the Act as his: 


case would be disposed of by an execu- 
tive officer of the Government, whose 
decision rests on his mere satisfaction, sub- 


` ject.no doubt to an appeal but before 


another executive officer, viz., the Com- 
missioner. 


Section’ 5 confers an additional remedy 


- over and above the remedy by way of 
suit and that by’ providing two alternative 


remedies to the Government and in leav- 


ing it to the unguided discretion of the . 
Collector to resort to one or the other and ` 
to pick and choose some of those in.oc- : 


cupation of public properties and premises 


for the application of the more drastic ` 


procedis under Section 5, that séction has 

ent.itself open to the charge of discri- 

ee oe and as being. violative of Arti- 
e Ber 


and in that view, held Section 5 of 


There can be no doubt that 


the Act to be void. Bachawat, J., deliver- ` 


ing judgment on behalf of himself and 


Hidayatullah, J., (as he then was) held 
that RM : 


L m 
. “without violating Article 14, the law 
may allow a litigant a free choice of re- 
médies, proceedings and tribunals for the 


The learnéd Judge observed that 


^it is not pretended that the proceed- 
ing under the impugned Act is unfair or 
oppressive.. The unauthorised occupant 
has full opportunity of being heard and 
of producing his evidence. :He is not 
denied the équal protection -of the laws 
because the government has the option 
of proceeding against him either by a suit 
or under the Act", i ' 

-and added : 


““an unauthorised occupant has-no cón- - 


stitutional right to dictate that the Gov- 


` 


ernment should have, no choice of pro- 


ceedings. The argument based upon the 

option of the Government to file a suit is 

unreal, because in -practice the Govern- 

ment -is not likely: to institute a suit in 

" case where it can seek relief «under the 
ct.” ] a Qt . . . 
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ing that 
“Article 14 dis not require -a fanat. 


: cal ap roach. to the problem of equality 


before law” 
and anheli the. validity of the Act. 


We find it difficult to accept the -reason-:. 


ing of the majority as well as the minority 


: decisions.’ Neither reasoning commends it- 
self to us. We shall presently explain our | 


standpoint: in relation -to this problem, 
which arises when there are two proce- 


dures laid down by the. Legislature, one ` 
harsher than the other, and the question - 


is whether that involves violation of the 


. constitutional mandate of. equality- before 


law. But one point we wish to make, and 
we cannot over-emphasise it, that Art, 14 
enuncidtes a vital principle which lies at 


. the core of our republicanism and shines: 


like ‘a béacon light pointing towards the 


` goal of classless egalitarian socio-economic 


order which we promised to build for our- 


selves when..we made a tryst with destiny-- 


on that fateful day when we adopted our 
Constitution. If-we have to choose be- 
tween fanatical devotion to this great prin- 


. ciple of equality and feeble allegiance to : 


it, we would unhesitatingly prefer to ‘err 


im the side of the former as against the . 
atter. 
with the Constitution. if we whittle down - 
in any méasure this high and..noble prin-. 
ciple which is pregnant with hope for the : 


We should be breaking. our faith 


common man and which is at once .& goal 
as well as a pursuit, for. history shows 
that it is by insidious encroachments made 
in the name of Prag 
that freedom and li 


same. fate to overtake equality 


nds egalitarianism in the name of HIE 
.ency and practical convenience. - 


97. The first and. relig 
answer given by the respondents to the 


. challenge levelled on behalf of the peti- 


tioners-appellants was that no violation. of 
the Constitutional guarantee under Arti- 
cle 14 is involved where the law gives a 
free choice of remedies to a ‘person en- 


titled.to.relief, even if one remedy is more 


drastic and prejudicial than the other. The 
respondents relied on the decision of the 
United States Supreme ‘Court in Arizona 
Copper Co. v. Hammer, (1918) 63 Law Ed 
1058 = 250. US 400 in. suppi rt of this 
contention. Now it. may ‘be noted thát the 


minority decision in. (1967).3 SCR 399. —.- 
(AIR ` 1967. SC- : 1581) also’ ‘found support 
in the decisión in, ee 68 Law Ed 1058 


' liability. relieved 
> defense, and in which the defenses of con- 


atism and expediency 
erty are gradually but > 
angie de pd eroded and. we should not- 


ix 


— M. Chhaggailal v. Greater Bombay: Municipality [Pre:96-97]' S, C. 2029 
The learned Judge concluded by sy = = 250 US 400 and 6n thé basis of that 


decision, held that the law does not vio- 
late Art. 14 because. it gives an aggrieved 


P y the free choice of remedies and pro- 


ings for the-redress of his: grievances. 
XWe- cannot accept’ this broad and un- 


^ qualified statement of the law as correct 


and if we scrutinise thé decision in (1918) 
68 Law Ed 1058 — 250 US 400 closely, we 
would find that it does not support any 
such statement. It is, no doubt, true that 
Mr. justice Pitney said in this case : 

PC it is thoroughly settled by our 
previous decisions that election cf 
remedies is an option very frequently 
given by the law to. a person entitled to 
an action, — an option. normally exercised 
to his: ,own advantage, as. a' matte: of 
course." ~ 

But this observation must be read in 
the context of the question which arose 


etn t nm 


‘for decision: in that case and if it is so 


read, it would be clear that what Mr. 
Justice Pitney had in mind when he made 
this observation was the existence of seve- 
ral.rights.to relief arising out of the same 
act and not the existence of several re- 
medies in enforcement -of a single right 
to relief. Under the. laws of Ari 
employee injured:-in the course of his 
employment had. open to: him three 
avenues of redress, any one of which he 
might ‘pursue. according to. the facts of 
his case, namely, (1) the common law 
of- the. fellow-servant 


tributory.- negligence and assum Hon of : 
risk are questions to be left to the jury; 


(2) the: Es ic Liability Law, which 


applies to hazardous occupations where 
e injury -or death is not caused by his 
own e aR and (8) the Compulsory 
Compensation Law, applicable to especial- 
ly dangerous occupations, by which he: 
niay recover. compensation without fault 
upon the part of the employer. The ques- 
tion which .arose for determination was 
whether.this system denied equal protec- 
tion, to employers- because it conferred 
upon the employee a free choice amongst 
Several remedies. Mr. Justice Pitney ans- 
wered the question against the employers 
by saying that it is well settled by pre-- 
vious decisions that the law may give elec- 
tion:of remedies to a person entitled to 
an action. "The reference here obviously 


-was to election. between different rights 


n io iven by different laws for the 


ered in thé course of employ- 


hen. "The employee.could claim damages ^ 


under the common-law or-ünder.the Em- 


ployees’ Liability- ‘haw or.under the Com- 


ona, an ' 


. on title 
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pulsory Compensation Law. He could 
elect under what law he would claim 
damages, — which right he would en- 
force -depending on the facts of his case. 
K is not as if he had different procedures 
available to him for enforcing a right 
given to him by law. Here in the pre- 
sent case, there are no different rights 
conferred on the Municipal Corporation 
or the Government by different laws with. 
choice to the Municipal Corporation or 
the Government to enforce one right or 
the other. The only right which is sought 
to be enforced by the Municipal Corpora- 
tion or the Government is the right based 
iven by the general law of the 
land, ‘and it is for the enforcement of this 
right that two alternative procedures . are, 
according to: the petitioners-appellants, 
available to the Municipal Corporation or 
the Government. That is a totally dif- 
ferent situation from the one in (1918) 63 
Law Ed 1058 = 250 US 400 and that 
decision has, therefore, no application. in 
the present case. aa, 


'. 98. It is indéed too late and too 
much now to contend that Article 14 
does not forbid discrimination in matters 
of procedure. A rule of procedure comes 
as much within the purview of Article 14 
as any rule of substantive law, and to 
uote the words of Mukherjea, J.,‘in “1952 
CR 284 = (AIR 1952 SC 75) “it is neces- 
sary that all litigants, who are similarly 


situated, are’ able to: avail: themselves of: 


the same procedural rights for relief and 
for defence with like protection and with- 
out discrimination.” Vide also Weaver's 
Constitutional’ Law, page 407. If for 
determination and enforcement of a liabi- 
lity, two alternative procedures are avail- 
able, one more’ drastic-and prejudicial 
‘than the other and no guiding policy or 


principle is laid down by the legislature . 


. as to when one or the other procedure 
shall be followed so that either procedure 
may be indiscriminately adopted -against 
persons similarly situatéd, the law provid- 
ing for the more drastic and prejudicial 
procedure would be violative of the equal 
protection clause. That was laid down 
‘as far back as 1952-in the celebrated case 
of State of West Bengal v. Anwar Ali 
Sarkar, 1952 SCR.284 = (AIR 1952 SC 
75) which was decided by -a Bench of 


seven judges. ‘Section 5 (1) of West- 


Bengal Act 10 of 1950 was impeathed in 
that case and the majority decision held 
that section to be whólly. invalid. The 


preamble to, the Act merely, stated . that. 


it was expedient to provide for speedy 


.down by the Act for trial l 
‘court varied substantially from that laid 


. made. 
` may be the object which the legislature 


ALR 
trial of certain offences:and Section 5 (1) 
empowered a special Court to try such 
offences or class of offences or cases or 
class of cases as the State Government 
may by general or special order in writ- ` 
ing direct. The majority of the judges 
took the view that the. procedure laid 
y the special 


down for the trial of offences generally by 
the Code of Criminal Procedure and no 
-standard was laid down and no principle 
or policy was disclosed in the Act to guide 
the exercise of the discretion by the Gov- 
ernment in selecting cases for reference 
to the special court for trial under the 
special procedure provided ‘under the Act. 
All that was relied on as indicative of a 
guiding principle for selection was the ob- 
ject, as disclosed in the preamble of the 
Act, of providing for the “speedier trial 
of: certain offences", but.the majority of. 
the judges brushed that aside as too in-- 
definite and vague to constituté. a reason- 
.able basis for classification. “Speedier 


' trial of offences", observed Mahajan, J.. 


"may be the reason and motive for 
the legislation but it does not :amount 
either to à classification of offences. or of 
In my opinion it is no classi- 
fication at all in the real sense of the term 
as it is not based on any characteristics 
"which are peculiar to persons or to cases 
which 'are to be subject to the special 
procedure prescribed by the Act.” . 

- Mukherjea, J:, said, | 

“I am pet of opinion that the 
nécessity of a s er trial is too vague, 
uncertain and elusive a criterion to form 
a rational basis for the discrimination 
The necessity for speedier trial 


ertt t ng 


had in view or it may be the occasion 
for making the enactment. In a sense 
que disposal is a thing which is desir- 
le in oe wesc This 
is not a reasonable classification .at all 
but an arbitrary. selection:” : ; 
Similar observations were. also made 
by Fazl Ali, J. and Chandrasekhara Aiyar, 
J.-.The majority judges accordingly held 
that Section-5 (1) vested an arbitrary and 
uncontrolled . discretion .in the State Gov- 
ernment to direct any. cases which it liked 
to be tried by.the special Court and, it 
was, therefore; violative of Art.. 14. 
:29.. It is interesting to compare the ^ 
decision in ‘1952 SCR 284—(AIR 1952 SC © 
75) with the decision of this Court in 1952 ~ 


'SCR 485-— (ATR 1952' SC 123). Both 
‘these cases were taken up for hearing to- 


. rational basis 


A aE a 
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gether, but the Saurashtra case was ad- 


journed to enable the State Government to 


file an affidavit explaining the 'circum- 
stances which led to the enactment of 


-the Saurashtra. State,Public Safety (Third ^ 


Amendment): Ordinance, 1949 which -wag 


‘impugned in that case. -The Saurashtra 


case was thereafter heard by the same 
Bench of seven : judges which. decided 


: Anwar Ali Sarkars case 1952 SCR 284 = 


(AIR 1952 SC 75). Section’ 11 of the 


- Saurashtra Ordinance was. in the same 
terms. as Section 5 (1) of the West Bengal. 
objection : 


Act and the constitutional 
against the validity of that section was 

so the same, namely, that it committed 
to the absolute and unrestricted discre- 
tion of the executive Government the 
power to refer cases to be tried by the 
special procedure laid dòwn in the Saura- 
shtra 


sion in Anwar Ali Sarkar's case was dis- 
tinguished by three of the learned judges 
who were parties to the majority deci- 
sion in that case. Fazl: Ali, J., observed : 

"The main 
Bengal Act was that it permitted discri- 
mination without reason or without any 
The mere mention 
of ‘speedier trial’ as the object of the Act 
did not ‘cure the defect’, as the expres- 
sion afforded no help in determining what 
cases required speedier trial ...... The 
clear recital (in the Saurashtra Ordinance 
of a definite objective furnishes a tangible 
and rational basis of classification to the 
State Government for the purpose of ap- 
plying the provisions of the Ordinance 
and for choosing only such offences or 
cases as affect public safety, maintenance 
of public order. and the preservation of 
peace and tranquillity. us under Sec- 
tion 11, the State Government is expected 
only to select such offences or class of 


offences or class of cases for being tried ` 
in a Special. Court in accordance with ` 


the special procedure, as are calculated 
to affect the public safety, maintenance 
of public order etc." ^. 


Mukherjea, J., also, after distinguish- 


' ing the decision in Anwar Ali Sarkar’s 


case on similar grounds, said : 


“In my opinion, if the legislative 


policy is clear and definite and, as an 


effective method of caping out that 
e 


policy, a discretion is vested by the statute 
upon a body of administrators or officers 
to make selective application of the law 


inance~ and the section was, . 
` therefore, discriminatory ‘and void. But 
this time the conclusion reached by the ` 

majority judges was different. . The deci- 


objection to the West . 


` indicates the policy which inspir 
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` ło certain classes or. groups of persons, 
` the statute itself cannot be’ condemned 
as a piece of discriminatory legislation. 
: In such cases the power given. to 
the éxecutive body would import a duty 
on it to classify the subject-matter of le- 
gislation in accordance with the objective 
indicated in the statute. ^ The discretion 
that is conferred on official agencies ia 
such circumstances is not an unguided 
discretion; it has to be exercised in con-: 
formity with the policy .' to effectuate . 
which the discretion is given, and it is in 
relation: to that objective that the pro- 
pee of the classification. would have to 
e tested". aS ANS 
Das, J., also pointed out that in the pre- 
amble of the Saurashtra Ordinance there 
was sufficient indication of policy to guide 
the executive ‘Government in selecting 
offences -or class of offences ‘or class of 
. cases for reference to the special court 
and Section 11 of the Saurashtra Ordi- 
nance did not, therefore, confer en un- 
controlled and unguided power on the 
State Government: The majority judges 
accordingly held Section 11 of the Sau- 
rashtra Ordinance to be valid. 


. 90. Though the minority judges 
in 1952 SCR 435 = (AIR 1952 SC. 123) 
observed that the decision of the majority 
judges in that case marked a retreat from 
the position taken up by the majority in 
the earlier case of Anwar Ali Sarkar, 1952 
: SCR 284 = (AIR 1952 SC 75) the majo- 
rity judges strongly refuted this proposi- 
tion and pointed out that it was on an 
application of the same principle which 
resulted in, the invalidation of Section 5 
(1) of the West Bengal Act that- the vali- 
dity of Section 11 of the Saurashtra Ordi- 
nance was sustained by them. The prin- 
ciple which was applied by the majority 
judges in Anwar Ali Sarkar’s case and 
Kathi Raning Hawat's case 1952 SCR 485 
— (AIR 1952 SC 123) was the same and 
it was stated in these terms by Patanjali 
Sastri, C. L delivering the papay judg- 
ment of the Court in 1954 SCR 80 = 
(AIR 1953 SC 404): 

Ms if the impugned legislation 
it and 
the object which it seeks to attain, the 
mere fact that the legislation does not 
itself make a complete and precise classi- 
fication of the eria or things to which 
it is to be applied, but,leaves the selec- 
tive applieation of the law to be made 
by the exeeutive authority in accordance 
with the standard indicated or the under- . 
lying policy and object disclosed is not a 
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sufficient ground for condemning it as ar-~ 


bitrary, and' therefore, obnoxious to Arti- 
cle 14. In the case of such a statute it 
could make no difference in principle 
whether the’ discretion which is entrüsted 
to the executive 
-a selection of individual cases or of offen- 
ces, classes of offerices or classes of cases. 


For, in either case, the discretion to make- 


the selection is a guided and' controlled 
discretion and.not an absolute or unfet- 
. tered one and is equally liable to be 
abused, büt as has been- pointed.-out;: if it 
be shown in any given case that the dis- 


cretion has been exercised in disregard of ` 
the standard or contrary to the. declared” 
policy and object of the: legislation, such ` 


exercise could be challenged and annul- 
led under Article 14 which includes with- 
in its purview both executive and legisla- 
tive acts.” ` E A. 
The statutory provision which' was chal- 
lenged in this case was Section 4 (1) of 
the West Bengal. Criminal Law: Amend- 
ment (Special Courts) Act; 1949. This Act 
' had-been passed to provide for the more 
speedy and more'effective punishment of 
certain offences because the Legislature 
mon t that it was expedient to provide 
or 
tive punishment of certain offences which 
were set out in the Schedule annexed ‘to 
the Act. Section 4 (1) authorised the pro: 
vincial Government to allot cases for trial 


to a special judge by notification as well. 


as transfer cases from orie special judge 
` tò-another or to withdraw any case from 
the' jurisdiction of the special judge or 
make such modifications in the descrip- 
tion of a case as may be considered ne- 
‘cessary. ~ Patanjali Sastri, C. J.;. applied 
the aforesaid ‘principle extracted from the 


` decisions in Anwar Ali Sarkar's case and. 


Kathi Raning Rawat’s case and held that 


' Sec. 4 (1) of the Act was valid and the. 


Special Court had jurisdiction to try and 
convict the appellants. This decision 


might at first blush appear to be unim: : force 9 


portant as representing merely one more 
case falling within one or the/other ruling 
in Anwar Ali-Sarkar’s case or Kathi Ran- 


ing Rawat’s case, but a little scrutiny will. 


reveal that it furnishes a complete answer 
.to the argument of discrimination which 
found favour with the majority judges in 
_ (1967) 8 SCR 399 = (AIR 1967 SC 1581). 
We shall deal with that aspect of the 
decision a little later. i i 
^7 8L We may then refer to the 
decision of this Court.in (1955) 1 SCR 
- 448 = (AIR 1954 SC 545). The constitu- 
.tional validity of Section! 5 (4) of the 


vernment is to make- 


e more speedy trial and more effec-. 


Taxation on Income (Investigation: Com- ` 
missiony Act, 1947 was assailed in  tbat 
case on the ground that "evasion, whe- 
ther substantial or unsubstantial, came 
within-it$ ambit  as.wel as within the; 
ambit of Section 34 of the Indian Income: : 
tax Act”, and it was, therefore, violative 
of Article 14. : This Court compared the 
provisions of Section 5. (4) of the Act with 
those of Section 34 (1) of the Indian In- - 
come-tax Act and came to the conclusion 
that: Section -5 (4) dealt with the same 


` class of persons who fell within Section 34 
‘of the Indian Income’ Tax Act and were | 


dealt with .in sub-section (1) of that sec- 
tion, and whose income could be caught 
by proceeding under that section. There 
was nothing uncommon, observed. this 
Court, either in properties or in charac- 
teristics between persons who had been 


- discovered as evaders of incomé tax dur- 


ing ‘an investigation conducted under Sec- — 


` tion 5 (1) of. the -Act and those who had -+ 


been discovered by the Income Tax Of- 
ficer to have evaded income tax. Both 
these kinds: of persons had common pro- 
perties and characteristics, and therefore, 
required equal treatment but some of. 


‘them would, at the choice of the Com- 
: mission, be dealt with under the moré 


drastic and prejudicial procedure for 
assessment laid down by the Act, while ` 
the others would be proceeded .against " 
under the ordinary procedure set out 


in Section 84'of the Indian Income: Tax 


Act. This-was clearly discriminatory and 
Section 5 (4) was, therefore held by this 
Court to be’ void and unenforceable as 
offending Article 14. ` "UP ad 
' 82. The decision of this Court in 
(1955) 1.SCR 787 = (AIR 1955 SC 18) 


may also be noted in this connection. In ` 


this case it was Section 5 (1) of the Taxa- ' 
tion on Income (Investigation Commis- 
sion) Act, 1947 which was challenged as 
constitutionally invalid and the ground of 
challenge was that after the coming into 
‘the Indian Income Tax (Amend- . 
ment): Act, 1954, which -introduced Sec- 


_tion 34 (1A) in the Indian Income Tax 


Act, Section 5 (I) became discriminatory 


.and void as the newly introduced sec- 


tion 84 (1A), operated in the same. field 
as Section 5 (1) This challenge was 
upheld in a unanimous judgment and the ` 


reasons which weighed with this Court . 


in taking that view may best be stated 
in the words of Mahajan, C. J., who de- 
livered the judgment of the Court: l 


“Parliament has ~.. by amending Sec- 
tion 34 of the Indian Income-tax Act, now 


x 
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. similarly situated as 


provided that cases Gf those very persons 
who originally fell within the ambit of 
Section 5 (1) of Act XXX of 1947, and 
who it was alleged formed a distinct 
class, can be dealt with under the aneud- 
ed Section 34 and under the procedure 
provided in the Income-tax Act. ` Both 
categories of persons, namely, those who 
came within the scope of Section 5 (1) as 
well those who came within the ambit sf 
Section 84, now form one class. In other 
words, substantial tax-dodgers or war pro- 
fiteers who were alleged to have formed 
a definite class according to the conten-, 
tion of the learned Attorney-General 
under Section 5 (1), ‘and whose cases 
needed special treatment at the hands of 
the Investigation Commission now clear- 
ly fall. within the ambit of amended Sec- 
tion 34 of the Indian Income-tax Act. 
That being so, the only basis for giving 
them differential treatment, namely, that 
they formed a distinct class by themsel- 
ves, has completely disappeared, with the 
result that continuance of discriminatory 
treatment to them comes within the mis- 
chief of Article 14 of the ‘Constitution~ 
and has thus to be relieved against. AIT 
these persons can now well ask the ques- 


- tion, why are we now: being dealt with 


by the discriminatory and drastic proce- 
dure of Act XXX of 1947 when those 
ourselves can be 
dealt with by the Income-tax Officer- 
under the amended provisions of Sec- 
tion 84 of the Act in other words, 
there is nothing uncommon either in pro- 
perties or in characteristics between us 
and those evaders of income-tax who: are 
to be discovered by the Income-tax Off- 
cer under the provisions of amended Sec-. 
tion 84. In our judgment no satisfactory 
answer can be returned to this query be- 
cause the field on which amended. Sec- 
tion 84 operates now includes the strip 
of territory which previously was occu- 
pied by Section 5 (1) of Act XXX of 1947 
and two substantially different laws of 
procedure, one being more prejudicial to 
the Assessee than the other, cannot beal- 
lowed to operate -on the same field in 
view of the guarantee of Article 14 of the 
Constitution." E . 
The same line of | opus due e 
with this Court in (1955) 2 SCR 1247 = 
(AIR 1956 SC-269) in holding that though . 


“Section .5 (1) of-the. Taxation on Income ~ 


Act, 1947 was 
valid when Section 34 (1) of the Indian 
Income-tax Act stood in its unamended 
form, it became void -and unenforceable 
on the amendment of Section 34 (1) by- 


1974 S. C./128 XI G—8 


(Investigation ERANT 


‘other in the hands of another. 


. approv 
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the Indian Tocome-tax and Business Pro- 
fit ‘Tax (Amendment) Act, 1548 because 
then Section 34 (Ij, as amended operated 
or the.-ame field as Sec. 5 (1) and cases 
which were covered by Sec. 2D could 
be dealt with under the procedure laid 
down in Section 84 (1). - 

33. - It is, therefore, clear frer 
these decisions that where there are two 
procedures for determination and en- 
forcement of a liability, be it civil or cri- 
minal.or revenue, one of which is subs- 
tantiallv more drastíc and prejudicial than 
the other, and they operate in the same 
field, without any maid policy or priv- 
ss available from the legislation as to 
when one or the other procedure shall be 
followed, the law providing for the more 
drastic and prejudicial procedure ` would! 
be liable to be condemned as discrimina- 
tory and void. This principle has held 
the field for over twenty years and it is 
logically sound and unexceptionable. The 
respondents, however, tried to narrow its 
scope and ambit by .cóntending that it 
applies only where the choice of two al- 
ternative procedures is vested in the same 
authority without any policy or principle 
being. provided by the legislature to 
guide and control the exercise of his dis- 
cretion and it has no validity where the 
initiation of one procedure is in the hands 
of one authority and the initiation of the 
The res- 
pondents pointed out that Chapter VA of 
the Municipal Act does not leave it to 
the discretion of the "Municipal Commis-. 
sioner to adopt at bis own sweetwill the 


‘special procedure provided ia that Chap- 
.ter or the ordinary procedure of a civil 


‘suit as he thinks fit. 


The initiation of 

the special procedure provided in Chap- 

ter VA is, no doubt, with the Municipal 

Commissioner as he is to issue a notice 

under Section 105-B (2) but so far as. 
the ordinary procedure of a civil suit is 
concerned, it is not in the hands of the 
Municipal Commissioner to initiate it 
since the suit can be filed by the Munici-. 
pal Corporation only with the previous 
of the Standing Committee under 
the provisions of the Municipal Act. The 
arbitrary choice of two alternative proce- 
dures is, therefore, - not given to the 
same authority and there is accordingly 
no violation of Article 14.- This conten- 
tion of the resporidents is, in our opinion, 
having regard to the substance of the 
guarantee of equality, untenable ana can- 
not be accepted. It proceeds on a mis- 
conception of the true priuciple on which 
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this Court has struck Gown laws providing 
for special procedure which is substan- 
tially more drastic and prejudicial than 
the ordinary. procedure. Principle as 
well as precedent, clearly appreciated, 
would remove the mist of misunderstand- 
ing surrounding this facet of constitutional 
equality. The principle which emerges 
from the decisions of this Court—and we 
fav already discussed some of the impor- 
ant decisions—is that where persons simi- 
larly circumstanced are exposed to two 
procedures for determination of liability, 
one being more drastic and prejudicial 
than the other and no guidelines are pro- 
vided by the legislature as to when one 
procedure shall 
so that one person may be subjected to 
the more drastic and prejudicial procedure 
while the other may be subjected to the 
more favourable one, without there be- 
ing any valid justification for distinguish- 
ing between the.two, the law providing 
for the more drastic and prejudicial pro- 
cedure is liable to be struck down as 
discriminatory. It is not necessary, in 
order to incur the condemnation of the 
equality clause, that the initiation of both 
procedures should be left to the arbitrary 
discretion of one and the same authority. 
What the equality clause strikes at is 
discrimination, howsoever it results. It -is 
not constricted by any constitutional 
|dogma or rigid formula. ‘There is an in- 
finite variety of ways in which discrimi- 
nation may occur. It way assume multi- 
tudinous forms. But wherever it is found 
and howsoever it arises, it is within the 
inhibition of the equality clause. Where, 
therefore, as between persons similarly 
jsituated, one may be subjected to one pro- 
cedure while another may be subjected 
to the other, without there being any 
rational basis for distinction and one pro- 
cedure is substantially more drastic and 
prejudicial than the other, unjust discri- 
mination would result, irrespective of 
whether the arbitrary choice of initiation 
of the two procedures is vested in the 
|same authority or not. Indeed to the 
person subjected to the more drastic and 
onerous procedure it is immaterial whe- 
ther such procedure is put into operation 
by one or the other organ ór agency of 
the Government or the public authority. 
Ht is poor comfort to him to be told 
that he is treated differently from others 
like him, but the differential treatment 
emanates from one organ or agency of 
the Government or the public authority 
as distinct from another. His rejoinder 
would immediately be that it makes no 








e followed or the other, > 
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difference, because, whichever be the 
organ or agency of the Government or 
the public authority which initiates the 
differential treatment against him, it is|' 
traceable to the broad source of State 
power or power of tle public authority. 
The unequal treatment by reason of the 
adoption of the substantially mo:e drastic 
and onerous procedure would be meted 
out to him by the Administration in its 
larger sense — may be legally particula- 
rised in the shape of different instrumen- 
talities — and he would suffer all the 
~same. We are here dealing with the 
common man.and when action is initiated 
against him for determining his liability 
to eviction, it would be incomprehensible 
to him to make a distinction between 
. Municipal Commissioner and Municipal 
Corporation or Collector and Govern- 
ment. It would be nothing short of hy- 
proa to say that action against 
im is initiated not by the Municipal 
Corporation or the Government but by 
- the Municipal Commissioner or the Col- 
lector. The constitutionality of a statu- 
tory provision cannot turn on mere dif- 
ference of the hands that harm, thou 
both belong to the Government or the 
Municipal Corporation, for otherwise it 
would be easy to circumvent the guaran- 
tee of equality and to rob it of its subs- 
tance by a subtle and well-manipulated 
statutory provision vesting the more dras- 
tic and prejudicial procedure in a dif- 
ferent organ of the Government or public 
authority than the one in whose hands 
lies the power to initiate the ordinary 
procedure. That would be disastrous, We 
must look at the substance and not the 
mere form. In fact in Suraj Mull Mohta's 
case (1955) 1 SCR 448 = (AIR 1954 SC 
545) and Shree  Meenakshi Mills case 
(1955) 1 SCR 787 = (AIR 1955 SC 13) 
the special procedure under the Income- 
tax Tui eH Commission Act could: 
be initiated by the Central Government 
while the ordinary procedure under the 
Income-tax Act could be initiated by an 
altogether different authority, namely, the 
Income-tax ‘Officer, and yet it was held 
that Section 5, sub-section (4) in one case 
and Section 5, sub-section (1) in the other 
were violative of Article 14 since the two 
procedures one substantially more drastic 
and prejudicial than the other, operated 
in the same field without any guideline 
being provided by the legislature as to 
when one or the other shall be adopted. 
Moresoever, it is not correct to say that 
it is the Municipal Commissioner who 


"would initiate the special procedure set ` 


` by the legislature would not f 


1974 
out in Chapter VA. The Municipal Com- 
missioner would be moved by the Estate 
Offcer of the Municipal Corporation to 
issue a notice under Section 105-B, sub- 
section (2) just as a Civil Court would be 
moved by the Municipal Corporation. to 
issue process against the occupant, Al- 
ternatively, the matter can also be viewed 
from a slightly different standpoint. When 
a Municipal Commissioner issues notice 
under Section 105-B, sub-section (2) ini- 
tiating the special procedure against an 
occupant, he really acts on behalf and 
for the benefit of the Municipal Corpo- 
ration — he seeks to enforce the right of 
the Municipal Corporation. Therefore, 
it is really the Municipal Corporation 
which avails of: the spccial procedure set 
out in Chapter VA. The scope and con- 
tent of the aforementioned rule against 
discrimination in matters of procedure 
cannot, therefore, be narrowed down or 
its applicability in the present case ob- 
viated on the ground suggested by the 
respondents. 

34. It was then contended on be- 
half of the respondents that even where 
two procedures are available against a 
person, one substantially more drastic 
and prejudicial than the other, and there 
is no guiding principle or policy laid 


' down by the legislature as to when one 


or the other shall be adopted, there would 
be no violation of the equality clause, it 
both procedures are fair. The argument 
was that the special procedure provided 
foul of 
the equality clause even if it is substan- 
tially more ‘drastic and prejudicial than 
the ordinary procedure, F it is otherwise 
fair and reasonable. This argument was 
sought to be supported by reference to 
certain observations in the minority judg- 
ment in (1967) 3 SCR 399 = (ATR 1967 
SC 1581). But we do not tbink this is 
sound in the context of the guarantee of 
equality although its relevance to reason- 
able restrictions under Article 19 is ob- 
vious. When we are dealin 
tion under Article 14, we have to enter 
the. comparative arena for determining 
whether there is equal treatment of per- 
sons similarly situated so far as thé’ pro- 
cedure for determination of liability is 
concerned. Mere fairness of the special 
procedure which is impugned as discri- 
minatory is not d to take it out of 
the inhibition of Article 14. The fairness 
of the special procedure would undoubt- 
edly be relevant if the special procedure 
is challenged as. imposing unreasonable 


“restriction under Article 19 (1) (f. It 


with a ques-- 
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would also be-relevant if the special pro- 
cedure were assailed as being in violation 
of the due process clause in a country 


like the United States. But where the at- 
.teck is under Article 14, what we have 


to consider is whether there is equality 
before law, and there the question that 
has to be asked and answered is whether 
the two procedures are so disparate subs- 
tantially and qualitatively as to lead to 
unequal treatment. Equality before law 
poe be denied to a: person by telling 


"It is true that you are being treated 
differently from others who are similarly 
situate with you and the procedure to 
which you are subjected is definitely more 
drastic and pretüdicisl as compared to 
the procedure to which others are sub- 
jected, but you should not complain be- 
cause the procedure adopted against you 
is quite fair". 

The question which such a person would 
legitimately ask is: 

"Why am I beiüg dealt with under 
the more drastic and prejudicial proce- 
dure when cthers similarly situate as my- 
self are dealt with under the ordinary pro- 
cedure which is less drastic and one- 
rous P" : 

There would have to be a rational ans- 
wer to this query in order to meet the 
challenge of Article 14. It is, therefore, 
no argument on the part of the respon- 
deuts to say that the special procedure 


' set out in bor ded VA of the Municipal 


Act is fair and consequently it does not 
have to stand the test of Article 14. 


35. Having cleared the ground, 
we may now proceed to apply the pria- 
ciple which we have discussed above and 
consider whether the impugned provisions 
in Chapter VA of the Municipa! Act and 
the Covernment Premises Eviction Act are 
void and unenforceable as being discri- 
minatory in character, Now, as already 
pointed out, the differentiation of occu- 
piers of Municipal or Government pre- 
mises from occupiers of other premises 
for the applicability of the.special proce- 
dure laid down in the impugned provi- 
sions is based on an intelligible princi- 
ple having a clear and reasonable rela- 
tion with the object of the legislation, 
which is to ensure speedy and expediti- 
ous recovery of Municipal or Government 
premises from unauthorised occupiers in 
public interest and the impugned provi- 
sions cannot, therefore, be condemned as 
invalid on the ground that they make 
unjust discrimination between occupiers 


` 


- 2036 S. C. [Pr. 35] M. Chhagganlal.v. 
do. yes 
of Municipal or Government premises 
and: occupiers of other premises. But 
the question is — and that is the argu-. 
mént we must consider—whether the imr_ 
pugned -provisions permit discrimination 
amongst ‘occupiers of Municipal or Gov- 
' ernment . premises; inter se and dre on 
.that account invalid. Can it be said- that 
the special procedure laid, down in the 
: impugned provisions and the ordinary: 


procedure of a civil suit operate on the - 


' same class of occupiers of Municipal or 
Government premises without any guid- 
ing policy or principle being laid down 
by the legislature as to when one or the 


other procedure shall be adopted so that ` 


within the class of occupiers of Munici- 
pal or Government premises, some may, 
in the arbitrary uncontrolled discretion 
of the Municipal Corporation or Muni- 
cipal Commissioner or Government, be- 
proceeded against under the special pro- 
cedure, while: others may be left to be 
dealt with under the ordinary procedure? 
Do the impugned provisions vests abso- 
lute and unguided power in the Muni 
cipal Corporation or Municipal Commis- 
. sioner or Government to pick and choose 
some occupiers of Municipal or Govern- 
ment premises for being dealt with under 
the special procedure set out in the im- 
pugned provisions leaving others to be 
dealt under the ordinary procédure 
- of a Civil Suit? 'The majority decision in 
. (1967) 3 SCR 399 = (AIR 1987 SC 1581) 
would seem to suggest that the imougned 
provisions do s 
that is not correct. "There is an error 
“from which the majority decision in (1967) 
3 SCR 399 — (AIR 1987 SC 1581) sufters 
and that is that it overlooks the distinc- 
tion between those cases where the legis- 
lature itself -makes a complete classifica- 
'tion of persons or things and applies to 
them the law which it enacts and others 
where the legislature, merely lays down’ 
the-law to be applied to persons or things, 
answering to a given description or pos- 
sessing certain common characteristics and. 
having regard to. the impossibility of 
making a precise and complete classifi-- 
ration, leaves it to an administrative au- 
thority to make a selective application of 
the law -to persons or things within the 
defined group, while laying down the 
standard or at least indicating in clear 
terms. the underlying policy and purpose, 
in accordance with, and in fulfilment of 
which the administrative authority is ex- 


pected to select the pice or things to. 
e 


be brought within | operation of the 
. law. It must be remembered that having 
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er from this vice but ^ 


.tute itself cannot 
. piece of discriminatory legislation. 
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regard to the manifold complexities: of 


life, an infinite variety of situations may 
arise which cannot be fitted into strait- 
jacket formulae or classified into rigid in- 
No classification can 
be logically complete or accord with the ` 
pattern of plumb line precision. Life is 
not capable of being divided into water- : 
tight divisions and categories and it is not 
possible to force: the teeming multiplicity 
and variety cf human activity into a pro- 
crustean bed of symmetrical rules.. Ab- 
solute precision or complete symmetry 
are unattainable. and it is -as well that it 
should be so, .for otherwise life would 
be mechanical and lose its manifold va- 
riety. The legislature can, therefore, do 
no more than define broad categories and 
indicate the policy and purpose. underly- 
ing the legislation and leave it to a stat- 
ed: authority to make selective application 
of the law in accordance with such policy 
and purpose. That would not be obno- 
xious to Article 14 because in such a case 
the discretion to make the selection would 
be a guided and controlled discretion and 
not an absolute ‘and unfettered- -one. 
Mukherjea, J., pointed out in Kathi Ran- 
ing Rawat’s case 1952 SCR 485 = (AIR. 
1952 SC 123): . i ; 


if the legislative policy is 
clear and definite and as an effective me- 
out that policy a dis- 
cretion is vested by the' statute upon a 
body of administrators or officers to make 
selective application of the law to cer- 
tain classes or groups of persons, the sta- 
be condemned as a 
After 
all “the law does all that is needed when 
it does all that it can, indicates à policy 
.... and séeks to bring within the lines, 
all similarly situated so far as its means 
allow". (Vide Buck v. Bell (1927). 274 
US 200, 208). In such cases, the power - 
given to the. executive body would import 
a duty on it to classify the subject-mat- 


. ter of legislation in accordance with the 
The . 


objective indicated in the statute. 
discretion that is conferred on official 
agencies in such circumstances is not 
an unguided discretion; it has tobe exer. 
cised in conformity with the policy to ef- 
fectuate which the direction is given and 
it is in relation to that objective that the 
propriety of the classification would have 
to be. tested." It is, therefore, not cor- . 
rect to say that merely because the Mu- 
nicipal Corporation, or Municipal Com- : 
missioner or Government is not compel- 
lable to adopt the special procedure set 
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out in the impagned provisions against 
all occupiers of Municipal. or'Govern- 
ment premises, butis vested with a discre- 


tion in the.mattér, the impugned -provi- 
sions offend against Article 14: -What we. 


have to see, is whether there is any stan- 


-dard indicated or, policy and. purpose ` dis- 


rovisions in ac- 


. closed in the impugned ` 
ment of which 


cordance with and in 


the Municipal Corporation -or Municipal : 


Commissioner. or Government is. expected 
to select occupiers of Municipal’ or Gov- 
ernment premises 


Corporation or Municipal Commissioner 


or Government to make: selective applica- 
tion of the special procedure.is guided. 


and controlled discretion, the ‘impugned 
provisions would be free from the vice- of 


discrimination. It is inevitable: that when - 
a special procedure. is being prescribed. 


for a defined class of persons such as oc- 


cupiers of Municipal or Government pre-. 


mises, discretion, of course guided and 
S uei by the underlying policy | and 
ose of the'legisláture, must necés- 


ily be left in the administrative 'autho- 


di to select occupiers of Municipal or 


. Government premises to be brought with- - 
in the operation of the special procedure - 


there may be endless variations from 
*case to case depending on the peculiar 
facts and circumstances of each case, and 
it may be that some cases are such, as 


for example’ involving complicated. ques-. 
tions of law or fact, where special proce-- 
dure, which is comparatively of a sum-. 
‘mary nature. may not be found to be. 


appr po in the interest of justice. It 
‘would indeed’ be odd and certainly harsh 
and oppressive to the occupiers of Muni- 
cipal or Government premises if the 
: Municipal Corporation or 
Commissioner or. Government were to. be 
compelled to adopt the special procedure 
in such cases. The nature.of the dispute, 
the complexity of the ' 


cide such questions would all have to be 
weighed alongside with: the. need for 
speedy and expeditious. recovery of” Muni- 
cipal or Government ‘premises for public 
usés which is the basic.policy and pur- 
pose underlying the legislation and the 


Municipal Corporation or Municipal Com- ` 


 missioner or Government would. have. to 
-decide in accordance with the guidance 


furnished by these- considerations whether . 


in a fm case the special procedure 


- should be adopted _ 


for being. proceeded i unusual. 


against under’ the special procedure. - If - 
the discretion conferred on the Municipal. - 


‘charged with ^ the .commission 
coul 
‘which special legislation could be enact- 


leged to 


"within the class 
.mentioned in the Schedule, was discrimi- 


-of the’ petitioners 
Municipal . P 


questions arising . 
for consideration and the legal compe: . 
tence: of the adjudicating authority to de- - 


or. ‘the „occupier of 


Mee 
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: Municipal or Govérnment- premises should: 
be ‘proceeded against under the ordinary 


procedure.. There is thus clear guidance. 


: provided by tbe legislature as to "when 
.the special procedure should be adopted 


and. when a case should: be left to be — 
dealt with under the ordinaty. procedure 
and the impugned provisions do not suffer 
from: the vice of discrimination. - 


X 86.- "This view, which’ we are > tak- 
ing on pnciple is not something novel 
-It treads the beaten path 
laid out by at least two decisions of this 
Court. -The first is the decision in 1954 
SCR .30 =:.(AIR -1953 SC 404) There. 
also an argument was advanced that even 
if thé Scheduled offences and the’ persons 
thereof 
.properly form a class in respect of 


ed, Section 4 (1) of the West Bengal Cri- 
minal Law Amendinent (Special Court) 
Act, 1949, was discriminatory and void 
inasmuch as it-vested an ettered dis- 
cretion in the Provincial Government to 
choose any particular case of a person al- 

jdm committed an offence fall- 
ing under any of the specified categories - 
for allotment to the Special Court to be 
tried under the special procedure, while 
other offenders of the same category 


"would be left to be tried by ordinary 


courts. It was urged that Section 4 (1) 


‘permitted the Provincial Gove-nment to 


make a discriminatory choice amongst 
persons charged with the same offence or 
offences for trial by Special Court and 
sich absolute and unguided power of se- 
lection, though it had to be’ exercised’ 
‘or classes of offences 


natory. This contention urged on behalf 

-was negatived and 
Patanjali Sastri, C. J., delivering the’ majo- 

rity judgment of the Court pointed out: 


"The argument ‘overlooks "the :distino- 
tion between those cases where the legis- 
lature itself makes a complete classifica- 
tion of persons or things and applies .to 
them the law: which it enacts, and others 
where the legislature merely lays down 
the law to be applied to persons or things 
answering to a given description or exhi- 


‘biting certain common characteristics, but 


being unable to make a precise and com- 


‘plete classification, leaves it to an admin- 


istrative authority to make a selective ap- 
plication of the law to persons or things 
within the. defined. group, while laying 
down the standards or at jd indicatin § 
in | clear. terms thé ` underlying policy an 
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urpose, in accordance with, and in ful- 
timent of which the administrative autho- 
rity is expected to select the persons or 
‘things to be brought under the opera- 
tion of the law. A familiar example of 
this type of legislation is the Preventive 
Detention Act, 1950, which, having indi- 
cated in what classes of cases and for 


'".what,purposes preventive detention can 
-be ordered, vests in the executive autho-: 
' rity a discretionary power to select par- 
ticular persons to'be brought under the © 


- law. Another instance in point is fur- 
‘nished by those provisions of the Crimi- 
nal Procedure Code which provide im- 
munity from prosecution without sanc- 
tion of the Government for offences b 
public servants in relation to their offi 
cial acts; the policy of the law being 
that lic officials 
duly harassed. by private prosecution un- 
less in the opinion of the Government, 
there were reasonable grounds for pro- 
secuting the public servant which accord- 
ingly should condition the grant of sanc- 
tion. It is not, therefore, correct to say 
that Section 4 of the Act offends against 
Article 14 of the Constitution, merel 
because the Government is not compel- 
lable to allot all cases of ‘offences set 
out in the schedule to Special Judges but 
is vested with a discretion in the matter 
(o... Mr. Chatterjee brought to our 
notice in the course of hi 
decision of the Calcutta High Court in 
J. K. Gupta v. The State, 58 Cal WN 701 
= (AIR 1952 Cal 644) where a Special 
Bench (Harries, C. J., Das and Das Gupta, 
jJ) inclined to the view . that the Act 
- now under challenge did not create a valid 
class or classes of offences, and held that 
even if the classification were held to be 
proper, Sec. 4 (1) was ultra vires Arti- 
cle 14 of the Constitution in that a discre- 
tionary power was given to the State to 
allot cases to, the Special Court or not as 
the State Government felt inclined, and 
thus to discriminate between persons 
charged -with an offence falling within the 
same class. We are unable to share this 
view. There may be endless variations 
from case to case in the facts and cir- 
cumstances attending the commission of 
the same type of offence, and in many of 
those cases there may be nothing that 
justifies or calls for the application of the 
provisions of the Special Act, For exam- 


ple, Sections 414 and 417 of the Indian 


Penal Code are among the offences in- 
cluded in the Schedule to the Act; but 
they are triable in a summary way under 
Section 260 of the Criminal Procedure 


should not be un- - 


his argument a - 


Code where the value of the property 
concerned does not exceed fifty rupees. 
It would indeed be odd if the Govern- 
ment were to be compelled to allot such 
trivial cases to a Special Court to be 
tried as a warrant case with an appeal to 
the High Court in case of conviction. The 
gravity of the particular crime, the ad- 
vantage to be derived by the State by 
recoupment of its loss, and other like 
considerations may have to be weighed 
before allotting a case to the Special Court 
which is required to impose a compensa- 
tory sentence of fine on every offender 
tried. and convicted by it. It seems rea- 
sonable, if -misuse of the special machi- 
nery provided for the more effective 
punishment of certain classes of offenders 
is to be avoided, that some competent 
authority should be invested with. the 
power to make a selection of the cases 
which should be dealt with under the 
special Act.” Ie 
The other decision to which we may refer 
in this connection is (1955) 2 SCR 1198 
= (AIR 1956 SC 248). There the consti- 
tutional’ validity of Section 5 (1) of the 
Travancore Taxation on Income (Investi- 
ation Commission) Act, 1124 was chal- 
ied mainly on the ground that the pro- 
cedure for assessment prescribed by it 
was discriminatory as compared with the 
procedure prescribed under Section 47 of 
the Travancore Act. XXIII of 1121. This 
challenge was repelied on the view that 


. the persons dealt with under Section 5 (1) 


formed a distinct class of substantial eva- 
ders of income-tax who required to be 
specially treated under the dasi proce- 

ure provided by the Travancore Taxation 
on Income  (Investigátion Commission) 
Act, 1124.. But it was urged as an alter- 
native argument that even if the persons . 
whe could be proceeded against. under 
Section 5 (1) formed a distinct class by 
themselves and there was rational justifi- 
fication for providing special procedure 
for assessing them, 


"jt would be open to the Government 
within the terms of Section 5 (1) of the 
Act itself to discriminate between per- . 
sons and persons: who fall within the very 
group or category; the Government might 
refer to the case of A to the Commission 
leaving the case of B to be dealt with by 
the ordinary procedure laid down in the 
Travancore Act, XXII of 1121". 

This was an identical argument as the one 
advanced before us and it challenged ‘the 
validity of Section 5 (1) on the ground 
that it was discriminatory as between per- ` 
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sons who fall within the category of sub- 
stantial evaders of Income-tax. This 
‘Court, however, negatived the argument 


and N. H. Bhagwati, J., ere on be- 


half of the Court observ 

“The possibility of such discrimina- 
tory treatment. of persons falling within 
the same group or category, however, can- 
not necessarily  invalidate this piece of 
legislation. It is to be presumed, unless 
the contrary were shown, that the ad- 


ministration of a particular law would be . 


done ^not with an evil eye and unequal 
hand" and the selection made by the 
Government of the cases of persons to be 
referred for investigation by the Com- 
mission would not be discriminatory.” 
The learned Judge then referred to the 
decisions of this Court in Kathi Raning 
Rawat’s case 1952 SCR 485 = (AIR 1952 
SC 128) and Kedar Nath Bajoria’s case 
1954 SCR 30 = (AIR 1953 SC 404) and 
concluded by saying: 

“Jt, therefore, follows that the mere 
fact that the Government is entrusted with 


the power to select cases of persons fall-. 


ing within the group or CAE of sub- 
stantial evaders of income-tax for refer- 
ence to the Commission would.not ren- 
der Section 5 (1) discriminatory and void. 
..... The selection of the cases of per- 
. sons falling within that category by the 
Government cannot be challenged as dis- 
criminatory for the simple reason that it 
is not left to the unguided or the uncon- 
trolled discretion of the Government. 
The selection is guided by the very ob- 
jective which is set out in the terms of 
Section 5 (1) itself and the attainment of 
that object controls the discretion which 
is vested in the Government and guides 
the Government in making the necessary 
selection of cases of persons to be refer- 
red for investigation by the Commission. 
It cannot, therefore, be disputed that there 
is a valid basis of classification to be 
found -in Section 5 (1) of the Act." - 


These passages from the decision in 
Kedarnath Bajoria's case 1954 SCR 30 = 


(ATR 1958 SC 404) and A. Thangal Kunju . 


'Musaliars case (1955) 2 SCR 1196 = 
(AIR 1956 SC 246) provide the most con- 


vincing refutation of the contention of - 


the petitioners/appellants based on discri- 
mination. ` ` ` . 

87. It may be pointed, out that 
.the aforesaid decisions in 1954 SCR. 30 
= (AIR 1958 SC 404) and (1955) 2 SCR 
1196 = (AIR 1958 SC. 246), were net 
brought to’ the attention cf the learned 
Judges who .decided (1967) 3 SCR 399 


question. 
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= (AIR 1967 SC 1581) If their attention 
had been drawn to these decisions, we 
have no doubt that the majority Judges 
would not have come to the decision to 
which they did. We are of the view. 
that the decision in:(1907) 3 SCR.399 = 
(AIR 1967 SC 1581) does not represent 
the correct law and must be overruled. 
The challenge against the constitutional 
validity of Chapter VA of the Municipal 
Act and the Government Premises Evic- 
tion Act: must accordingly be rejected. 


88. It would on this view appear 
to be unnecessary to consider whether 
the special procedure set out in Chap- 
ter VA of the Municipal Act is substan- 
tially- more drastic and prejudicial than 
the ordinary procedure of a civil suit. 
That is one more requirement which 
must be satisfied before the special pro- 
cedure provided in Chapter VA of the 
Municipal Act can be condemned as dis- 
criminatory. We would not have ordi- 
narily proceeded to consider whether 
this requirement is satisfied or not as it 
is unnecessary to do so, but since we 
find that there is some confusion in re- 
gard to this queStion which needs to be 
cleared up and the mist of uncertainty 
surrounding this question needs to be 
dispelled, we propose to deal with this 
We may point at the outset— 
and this must be constantly borne in- 
mind, for otherwise it is likely to dis- 
tort the proper perspective of Article 14 
that mere minor differences between 
the two procedures would not be enough 
to invoke the inhibition of the equality 
clause The equality clause ad be- 
come the delight of legal casuistry and 
be shorn of its real purpose: which is to 
provide hope of equal  dispensation to 
the common man — “the butcher, the 
baker and the candle-stick maker" — if 
we indulged in weaving  gossamer webs 
out of this guarartee of equality or start- 
ed meticulous hunt for minor differences 
in procedure. What the equality clause 
is intended to strike at are real and subs- 
tantial disparities, substantive or proces- 
sual and arbitrery or capricious actions of 
the executive and it would be contráry to 


‘the object and intendment of the equality 


clause ta’ exalt ‘delicate distinctions, sha- 
des of harshness and theoretical possibi- 
lities of prejudice into legislative inequa- 
lity or executive discrimination. Our ap- 
proach to Article 14 must be informed by 
a sense of perspective and proportion 


` based on robust understanding and rejec- 


ton of over-refined distinctions. The 
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whole dimension of protection ^ against 
discrimination in the processual sphere re- 
lates to real and substantial disparities in 
rocedures. What is -necessary to at- 
‘tract the inhibition of Article 14 is that 
there must be substantial and qualitative 
differences between the two procedures so 
that one is really and substantially more 
-jdrastic and prejudicial than the other and 
mot mere superfine differences which in 
this imperfect world of fallible human 
instruments are bound to exist when two 
[procedures are prescribed. We should 
avoid dogmatic and finical approach when 
handling life's flexible realities. — . 


39. We may also observe that 
there is no magic formula by which it 
can be said that one procedure is subs- 
tantially more drastic and onerous than 
the other. It does not follow that merely 
because one procedure provides the forum 
of a civil court while the other provides 
the forum of an administrative tribunal, 
ithe latter is necessarily more drastic and 
‘opt such a bald proposition. Indeed, not 
infrequently, the poor man gets lost 
when he is drawn into a. regular suit in 
a civil court which, it is well known, has a 
long drawn out expensive and escalating 
litigative' system which often spells ruin 





to the ordinary man and, consequently, 


: by contrast, a prompt and inexpensive 
instrument, mm manned by. admin- 
istrative personnel untrained in the sophi- 
sticated court methodology and unaided 
by long and intricate argument of coun- 
sel engaged on onerous terms, may be 
preferred by many in this country. The 
procedure of the civil court also suffers 
from many technicalities. It proceeds on 
rules of evidence which are sometimes 
highly technical, receives probative 
material only when placed on record 
throu prescribed procedures even 
though a better-appreciation of the situa- 
‘tion may perhaps b possible by other 
"means and acts solely on the material 
brought on record excluding what com- 
monsense and experience may sometime 
suggest as usekal in reaching the truth. 
Again, it functions on the basis of adver- 


sary system of: administration of justice: 


which mdy d. about inequality where 
the opposing adversaries are not evenly 
‘balanced. It is quite possible that in 
certain types of cases people may receive 
better justice where judicial formulism 
is kept out and the procedure is made 
informal The many-tiered system of ap- 


peals built into the judicial pyramid often 


onerous than the former. We cannot ac-. 
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results in pyrrhic victory and leads to 
disenchantment with the end product of 
delayed justice. We cannot, therefore, 
accept as an axiomatic éxemptioón or uni- 
versal generalisation that as between an 
administrative tribunal and -a civil court, 
the latter is always functionally bettér 
than the former. We have grown up in 
a system of administration of justice where 
civil-courts have been the primary autho- 
rity entrusted with the task of determi- 
nation of disputes and, therefore, when- 
ever a special machinery is devised by 
the Legislature entrusting the power of 
determination of disputes to another au- 
thority set up by the Legislature in sub- 
stitution of courts. of law, our minds 
which are conditioned by the. historical 
existence of courts of law and which 
have, therefore, acquired a certain predi- 
lection for the prevailing system of ad- 
ministration of justice by courts of law, 
react adversely against the establishment 
of such an authority. We must cast aside 
our predilection for the existing system of 
administration of justice which has pre- 
vailed over a long period of time and exa- 
mine the special machinery set up by the 
legislature objectively and dispassionate- 
ly, without any pre-conceived notion or 
prejudice against it, and find out whether 
the special machinery is really and subs- 
tantially more drastic and prejudicial than 
the age old machinery of Civil Court. 
When we say this we do not wish to 
underscore the high qualities which are 
the inalienable attributes of administra- 
tion of justice by Civil Courts, namely, 
detachment and impartiality, objectivity : 
of approach, sensitivity and regard for 
natural justice and skill and expertise in 
shifting of evidence and interpretation and 
application of the law. But we do wish 
to point out that the machinery of an ad- 
ministrative tribunal is not necessarily and 
invariably more drastic and onerous than 
that of a Civil Court. The two proce- 
dures would have to be compared objec- 
tively and dispassionately without any 
predilection or prejudice to determine 
whether one is really and substantially 
more drastic and prejudicial than the 
other. 


40. ‘If we examine the question © 
before us in the light of these general ob- 


servations, it will’ be apparent that the 


special procedure set out in Chapter VA 
of the Municipal Act ‘is not. substantially 
more drastic and prejudicial than the ordi- 
nary procedure of a civil suit. The ini- 
tial authority to determine the liability 
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to: eviction is no doubt the Municipal 
Commissioner who is the Chief Executive 
Officer of the Municipal Corporation and 
who may not be possessed of any legal 
training but Section 68 of the Municipal 
. Act provides that this function may be 
discharged by: any Municipal Officer 
whom the Municipal Commissioner may 
generally or s ecially empower in writing 
in, that behalf -and the Municipal Com- 
missioner can, therefore, authorise a> 
Deputy Municipal Commissioner attach- 
ed to the Legal Department of the Muni- 
cipal Corporation, who would be an offi- 
cer trained in law, to discharge this func- 
tion and indeed we have no doubt that 
the Municipal Commissioner, if he is him- 
self not trained in law, would do so. The 
determination of the liability to eviction 
would, therefore, really in practice be 
made by a Municipal officer having pro- 
per and adequate legal training. Then 
again, the occupant against whom the 
special procedure is set in motion would 
‘have a right to file his written statement 
and produce documents and he would 
also be entitled to examine and cross- 
examine witnesses. The Municipal Com- 
.missioner or other officer holding the in- 
quiry is given the power to summon and 
enforce the attendance of witnesses and 
examine them on oath and also require.’ 
the discovery and production of docu- 
ments. The occupant is also entitled to 
appear at the inquiry by advocate, at- 
torney or pleader. Thus, in effect. and 
substance the same procedure which is 
followed in a Civil Court is made avail- 
able in the proceeding. before the Muni- 
cipal Commissioner or other officer hold- 
ing the inquiry. . Then there is also a — 
right of appeal against the decision of 
the Municipal Commissioner or other offi- 
cer and this right of' appeal is to a senior 
and highly experienced judicial officer and 
not to a mere executive authority. The 
- appeal lies to the Principal Judge of the 
City Civil Court or such other judicial 
officer in Greater Bombay of not less than 
ten years standing.as the Principal Judge 
may designate in that behalf and it .is 
an appeal both on law and fact. It. is 
true that a revision: application against ` 
the appellate order is excluded, but if 
the judicial officer invested ` with appel- 
late power has failed to exercise his juris- 
diction or àcted in excess of his jurisdic- 
tion or committed an error of law appa- 
rent on the face of the record or. the 
‘decision given by him has ‘resulted in 
grave miscarriage of justice, it is always 
open to.the- aggrieved party to bring it 
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up before the High Court for examina- 
tion- under Article 226 or Article 227. 
The ultimate decision is, therefore, by a 
judicial officer trained in the art. and skill 
of law and not by an executive officer. 
It is difficult to see how in the context 
‘of the need for speedy and’ expeditious 
recovery of public premises for utilisa- 
tion for important public uses, where 
dilatoriness of the procedure may defeat 
the very object of. recovery, the special 
procedure set out in Chapter VA of the 
Municipal Act—and this applies equally 
to the special procedure set out in the Gov- 
ernment Premises Eviction Act—can be 
regarded as really and substantially more 
drastic and prejudicial than the ordinary 
procedure of a civil suit. We do not 
think that the two eee -are so 
substantially and ^ qualitatively disparate 
as to attract the vice of discrimination. 


41. The result is that all the writ 
petitions .fail and are dismissed. The 
petitioners in the writ petitions will pay 
one set of costs so far as the appeals are 
concerned, they will be posted for final 
disposal before a Division Bench. 


KHANNA, J.:— 42. I agree that 
the writ petitions be dismissed, but I 
would base my conclusion on the ground 
that the procedure prescribed by the im- 
pugned provisions is not onerous or dras- 
tic when compared with that contained iu 
the Civil Procedure Code. My learned 
brother Alagiriswami, J., has analysed the 
impugned provisions contained in the 
Bombay Municipal Corporation Act as 
well as those contained in the Bombay 
Government Premises (Eviction). Act. It 
would appear therefrom that some of the 
infirmities from which the Punjab Public 
Premises and Land (Eviction and Rent 
Recovery) Act of 1959 suffered are not 
present in the impugned enactments. The 
impugned. provisions provide for the giv- 
ing cf notice to the party affected. Such 
a party has to be informed of the grounds 


‘on which the order. for eviction is propos- 


ed“to be made and has to be afforded an 
opportunity to file a written statement and 
pnus documents. The party can also 
e: represented by lawyer. The provi- 
sions of the Code of Civil Procedure re- 
garding summoning and enforcing attend- 
ance of persons and examining them on 
oath as also those relating to discovery and 
production of documents provide a valu- 
able safeguard. The aggrieved party has a 
right of appeal and the appeal lies 


not to an administrative officer but 


Xo . a, judicial officer of the status of a 
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Principal Judge of the City Civil Court 
or a District Judge. It is also apparent 
that if the officer concerned acts beyond 
his jurisdiction, his order would be liable 
to be assailed under Arts. 226 and 227 of 
the Constitution. I would, therefore, hold 
at the procedure envisaged in the im- 
ons provisions is not onerous and 

astic as would UY an inference of 

e 










discrimination. 


of the impugned provisions as being vio- 
ative of. Article 14, especially when both 
: [procedures are fair and in consonance 
with the sea n of natural justice. I 

agree with my learned brother Bhagwati, 
. that what is necessary to attract the in- 
ibition of Article 14 is that there must 


and prejudicial than the other and that 
bo d avoid dogmatic and finical ap- 

prone when dealing with life’s manifold 

ealities. i l 

43. I must also utter a note 


of caution mE the tendency to 
Hg overrule the view express- 
in previous decisions of the 


Court. It may be 
feeling entertained by certain schools of 
thought, to quote the words of Cardozo, 
that "the precedents have turned upon us 
and are engulfing and annihilating us — 
en and annihilating the very de- 
votees that worshipped at their shrine. So 
the air is full of new cults that disavow 
the ancient faiths. Some of them tell 
us that instead of seeking certainty in the 
word, the outward sign, we are to seek 
for something deeper, a certainty rela- 
tive and temporary, a writing on the sands 
to be effaced by the advancing tides. 
Some of them even go so far as to adjure 
us to give over the vain quest, to purge 
ourselves of these yearnings for the un- 
attainable ideal, and to be content with 
an empiricism that is untroubled by striv- 
ings for the absolute.” (see page 9 Se- 
lected ‘Writing of Benjamin Nathan Car- 
dozo by Margaret Hall). At the 
same time, it has to e borme 
in mind that certainty and continuity 
are essential ingredients . of rule of 
law. Certainty in law would be consi- 
derably erod -and suffer a serious set 
back if the highest court of the land rea- 
dily overrules the view expressed by it in 
earlier cases, even though that view has 
held the field for a number of years. In 
quite a number of cases which come up 


that there is a. 
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before this Court, two views are possible, 
and simply because the Court considers 
that the view not taken by the Court in 
the earlier case was a better view of the 


‘matter would not justify the overruling 


of the view. The law laid down by this 
Court is binding upon all courts in the 
country under Article 141 of the Consti- 
tution, and numerous cases all over the 
country are decided in accordance with 
the view taken by this Court. Many 
people arrange their affairs and‘ large 
number of transactions also take place 
on the faith of the correctness of the 
view taken by. this Court. It would 
create uncertainty, instability and confu- 
sion if the law propounded by this Court 
on the basis of which numerous cases 
have been decided and many transactions 


` have taken place is held to be not the 


correct law. This Court may, no doubt, 
in appropriate cases overrule the view 
previously taken by it but that should 
only be for compelling reasons. Neces- 
sity may sometimes be felt of ridding| 
stare decisis of its petrifying rigidity. As 
observed. by Brandesis, "stare decisis is 
always a desideratum, even in these cons- 
titutional cases. But in them, it is never 
a command" (See The Unpublished Opin- 
ions, page 152) Some new aspects may 
come. to light and it may become essen- 
tial to cover fresh grounds to meet the 
new situations or to overcome difficulties 
which did not manifest themselves or 
were not taken into account when the 
earlier view was propounded. ` Prece- 
dents have a value and the ratio deci- 
dendi of a case can no doubt be of assist- 
ance in the decision of future cases. At 
the same time we have to as observed 
by Cardozo, guard against the notion 
that because a principle has been formu- 
lated as the ratio decidendi of a given 
problem, it is therefore to be applied as 
a solvent of other problems, regardless 
of consequences, regardless of deflecting 
factors, inflexibly and automotically,. in 
all its pristine generality (see Selected 
Writings, page 31) As in life so in law 
things are not static. Fresh vistas and 
horizons may reveal themselves as a re- 
sult of impact of new ideas and develop- 
ments in Different fields.of life. Law, if 
it has to an human ‘needs and to 
meet the problems of life, must adapt 
itself to cope with new situations. Nobody 
is so gifted with foresight that he can 
divine all possible human events in ad- 
vance and prescribe proper rules for 
each of them. There are, however, cer- 
tain vérities which are of the essence of] 
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the rule of law and no law can afford 
to do away with them. At the same time 
it has to be recognized that there is a 
continuing process of the growth of law 
and one can retard it only at the risk 
of alienating law from life itself. There 
should not be much hesitation to aban- 
don an untenable position when the rule 
to-be discarded was in its origin the pro- 
duct of institutions or conditions Shick 
have gained a new significance or deve- 
lopment with the progress of years. It 
sometimes happens that the rule of law 


which grew up in remote generations may | 


in the fullness of experience be found to 
Serve another generation badly. The 
Court cannot allow itself to be tied down 
by and become captive of a view which 
in the light of the subsequent experience 
has been found to be patently erroneous, 
- manifestly unreasonable or to cause hard- 
ship or to result in plain iniquity or pub- 
lic inconvenience. The Court has to keep 
the balance between the need of certain- 
ty and continuity and the desirability of 
growth and development of law. It can 
neither ‘by judicial pronouncements allow 
law to petrify into fossilised rigidity nor 
can it allow revolutionary iconoclasm to 
sweep away established principles. On 
the one hand the need is to ensure that 
judicial inventiveness shall not be desic- 
cated or stunted, on the other it is essen- 
tial to curb the temptation to lay down 


new and novel principles in substitution. 


of well established principles in the ordi- 
.nary run of cases and the readiness to 
canonise the new principles toc quickly 
before their saintliness has been affirmed 
by the passage of time. 
the pragmatic idea that principles and 
rules should be accommodated to ends 
must also take into account the truth that 
of the ends to be achieved, defipeness 
and order are themselves amongst the 
greatest and the most obvious. The dist- 
inction’ between evolution of law which 
is permissible by process of judicial pro- 
nouncements and radical changes in iaw 
which san only be brought about as a 
result of legislation cannot also be lost 
sight of. As-cbserved by Cardozo, J.:— 

“I think . adherence tuo precedent 
should be the rule and not the exception. 
1 have already had occasion to dwell upon 
some of the considerations that sustain 
it. To these I may add that the labour 
of judges would be increased almost to 
the breaking point if every past decision 
could be reopened in every case, and one 
could not lay one's own ‘course of bricks 
on the secure foundation of the courses 


The voteries of. 
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laid down by others who had gone be- 
fore him. ........ The situation would, 
however, be intolerable if the weekly 
changes in the composition of the court, 
were accompanied by changes in its rul- 
ings. In such circumstances there is 
nothing to do except to stand by the 
errors of our brethren of tlie week before, 
whether we relish them or not. But J am 
ready to concede that the rule of adber- 
ence to precedent, thoügh it ought not to 
be abandoned, ought to be in some deg- 
ree relaxed. I think that when a role, 
after it has been duly tested by experi- 
ence, has been found to be inconsistent 
with tbe sense of justice or with the so- 
ctal welfare, there should be less hesita- 
tion in frank avowal and full abandon- 
ment. We have had to do this sorre- 
times in the field of constitutional law." 
(see pages 170 and 171 Selected Writirgs 
of Benjamin Nathan Cardozo by Marga- 
rete Hall). 


44. — So lar as the question is con- 
cerned about the reversal of the previous 
view of this Court, such reversal should 


be resorted to only in specified contin- 
gencies. It may perhaps be leid down as 
& broad proposition that a view which has 
been accepted for a long period of time 
should not be disturbed ess the Court 
can say positively that it was wrong or 
unreasonable or that it is productive of 
public. hardship or inconvenience. Ques- 
tion about the overruling of its previous 
decisions was considered by this Court in 
the case of Bengal Immunity Co. Ltd. v. 
State of Bihar, (1955) 2 SCR 608 — (AIR 
1955 SC 8601) Das, Acting POR after 
quoting from American, Australian and 
Sot Council decisions obseryed as 
under: 


“Reference is made to the doctrine 
of finality of judicial decisions and it is 
pressed upon us that we should not re- 
verse our previous decision except in 
cases where a material provision of law 
has been overlooked or where the deci- 
sicn has proceeded upon the mistaken as- 
sumption of the continuance of a repel- 
ed or expired statute and that we shovld 
not differ from a previous decision mere- 
ly ‘because a contrary view appears to us 
to be preferable. It is needless for us to 
say that we should not lightly dissent 
from a previous pronouncement of this 
Court. Our power of review, which un- 
doubtedly exists, must be exercised with 
due care and caution and only for advanc- 
ing the public well being in the light of 
the surrounding circumstances of each 
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ease brought to our notice but we do not 
consider it right to confine our power 
within rigidly fixed limits as suggested 
before us. If on a re-examination of the 
question we come to the conclusion, as 
indeed we have. that the previous majo- 
rity decision was plamly erroneous then 
it will be our duty to say so and not to 
perpen our mistake even when one 

armed Judge who was party to the pre- 
vious decision considers it incorrect on 
further reflection. We should do so all 
the more readily as our decision is on 
a constitutional question and our errone- 
ous decision has imposed illegal tax bur- 
den on the consuming public and has 
otherwise given rise to publie mconveni- 
ence or hardship, for ıt is by no means 
easy to amend the Constitution. Some- 
times frivolous attempts may be made to 
question our previous decisions but if the 
reasons on which our decisions are found- 
ed are sound they will by themselves be 


sufficient safeguard against such frivolous . 


attempts. Further, the doctrine of stare 
decisis has hardly any application te an 
isolated and stray decision of the Court 
very recently made and not followed by 
a series of decisions based thereon. The 
problem before us does not involve over- 
ruling a series of decisions but only in- 
velves the question as to whether we 
should approve or disapprove, follow or 
overrule, a very recent previous decision 
as a precedent. In any case, the doctrine 
of stare decisis is not an inflexible rule 
of law and cannot be permitted to per- 
petuate our errors to the detriment to the 
general welfare of the public or a con- 
siderable section thereof.” 


45.. It would follow from the 
above that although this Court affirmed 
its power to overrule and depart from the 
view expressed in its previous judgments, 
it also stressed the importance of not 
lightly dissenting from previous pronoun- 
cements of this Court 


46. Applying the principle enun- 
ciated above also, I am of the view that 
no sufficient ground has been shown for 
overruling the view . expressed by the 
majority in Northern India Caterers case 
(1967) 3 SCR 399 — (AIR 1967 SC 1581). 
]t may be that the view expressed by the 
minority in that case appears to be pre- 


that the decision arrived at in the Northern 
India Caterers case was plainly erroneous 
and as such requires overruling. It also 
cannot be said that the aforesaid decision 
has given rise to public inconvenience and 
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ferable, but that by itself would not show . 


ALR. 


hardship. The Jegislature has in view of 
the decision in Northem India Caterers 
case made necessary amendments in many 
of the enactmenis so as to bar the juris- 
diction of the civil courts in matters dealt 
with by those enactments. No constitu- 
tional amendment was required to set 
right the difficulty experienced as a result 
of the decision of this Court in Northern, 
India Caterers case. 


47. "lam, hono. of the view 
tbat it is not necessary for the purpose of 
this case to overiule the majority decision 
in the case of Northern India Caterers. 

Petitions dismissed. 
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IRISWAMI, J.:— The Tamil 


Nadu Land Encroachment Act, 1905 is 


impugned in these petitions as unconstitu- 


tion 


validity of the Act is based solely on the 
decision of this Court in Northern India 
Caterers v. State of Punjab, (1967) 3 


SCR 809 = (AIR 1967 SC 1581). 
ln. that case the validity: of the 
Punjab Public Premises and Land 


(Eviction and Rent Recovery) Act, 1959 
was under consideration. The State had 
leased its premises to the appellant there- 
in for running a hotel and when the lease 
expired called upon him’ to hand over 
vacant possession of the premises. On the 
appellant failing to do so the Collector 
issued a notice under Section 4 of the 
Punjab Act. requiring the appellant to 
Show cause why an order of eviction 
should not be ‘passed under Section 5. 


This Court while holding that “there is an’ 


intelligible differentia between occupiers 
and that the classification has a reasonable 
relation to the object of the Act and does 
not offend Article 14” also held that “Sec- 
tion 5 of the Act confers an additional 
remedy over and above the remedy by 
way of suit and thereby violates Art. 14 
by providing two alternative remedies to 
the Government and in leaving it to the 


unguided discretion of the Collector to. 


resort to one or to the other and to pick 
and choose some of those in occupation 
of public properties and premises for the 
application of the more drastic procedure 
under Section 5.” Two of the learned 
Judges who constituted the Bench, 
Hidayatullah and Bachawat, JJ. however 
held that "the. unauthorised occupant is 
not denied equal protection of the laws 
merely because the Government has the 
option of proceeding against him either 
by way of a suit or under the Act.” 

2: The Tamil Nadu ‘Act is entitled 
“an Act to provide measures: for checking 
unauthorized occupation of lands which 
are the property of Government"  Sec- 
tion 2 of the Act defines the property of 
Government as:  . 


- ',"9. (1) All publie roads, streets, lanes 
and paths, the bridges, ditches, dikes and 


fences, on or beside the same, the bed of 


the sea and of ‘harbours and creeks below 


high water mark, and of rivers, streams, 


- 


The Judgment of the-court was deliver-: 


and void. Notices have been. issued - 
to the petitidners under Section-6 of that . 
Act in order to. evict them: from a certain. - 
piece of land ‘claimed to be Government . 
land. The challenge to the constitutional - 
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nalas; Jakes- and tanks and all backwaters, 


canals and water courses, and all standing 
and flowing water, and all lands, wherever 


‘situated, save in so far as the same are the 
~property— . E 


. (a) of any zaniindar, poligar, mittadar, 
jagirdar, shrotriemdar or inamdar or any 
-person claiming through or holding under 
any of them, or E 

(b) of any person paying shist, kattu- 
badi, jodi, poruppu or quit-rent to any of 
the aforesaid persons, or - ; 

(c) of any person holding under ryot- 
wari tenure, mcluding that of a janmi in 
the Cudalur taluk of the Nilgiri district and 
in the transferred territory or in any way 
subject to thé payment of land-revenue 
direct to Government, or = 

(d) of. any other. registered holder of 

d in proprietary right, or. - TIG 

(e) of any other person holding land 

under grant from the Government other- 


- wise than by way-of licence, 


and, as to lands, save also in so far 
as they are temple site or owned as house- 
site or backyard, j 

are and are hereby declared’ to be 
the property of Government except as may 
be otherwise provided by any law for the 
time being in force, subject always to all 
rights of way and other public rights and 
to the natural’ and easement rights: of 


-other land-owners, and to all customary 


rights legally subsisting. 


(2) All public roads and ‘streets vest- 
ed in any local authority shall, for the 


_purpose of. this Act, be deemed to be 


the property of Government.” 


Section 3 lays down that any person who 
Shall unauthorizedly occupy any land 
which is the property of. Government shall 
be liable to pay the full assessment on 
the land. Section 5 provides for further 
payment by such a person of penalty. 
Section 6 provides for eviction of such 
a person and for forfeiture of any crop 
or other product raised on the land and 
any building or other construction erected 
on the land. Such eviction is to be carri- 
ed out by serving a *notice ‘as provided 
under Section 7 after giving him a reason- 
able time to vacate. If there is any resis- 
tance to eviction the Collector or other 
officer ordering eviction is to hold a sum- 
mary- inquiry into the question whether 
the resistance was without any just cause. 


-. Theré is a provision for appeal against 


the order of the Collector or other officer 
and there is also a provision for revision 
by the Government. Section. 14 provides 
for a right of suit by any person deeming 
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himself. aggrieved by any proceedings 
under the Act. Such in short is the scheme 
of the Act. ' 
i5 8. : In its recent decision in Magan- 
Corporation of Greater Bombay pronounc- 
ed on 11-4-1974, (reported. in AIR 1974 SC 
2009) this Court occasion to consider 
the constitutional validity of Chapter V-À 
of the Bombay Municipal Corporation Act 
and the: Bombay Government Premises 
(Eviction) Act. According to the provi- 
sions of Section 105-A contained in Chap- 
ter V-A there under consideration, the 
Commissioner in relation to premises -be- 
longing to or vesting in, or taken on lease 
by the corporation and the General Mana- 
er (also defined as the Commissioner) of 
e Bombay Electric Supply and Transport 
- Undertaking in relation to premises of the 
corporation which vest in it for the pur- 
poses of that undertaking were granted 
certain powers of eviction in respect of 
unauthorised occupation of any corpora- 
tion prémises. Unauthorised occupation is 
defined as occupation by any person of 
corporation premises without authority for 
such occupation and includes the continu- 
ance in occupation by any person of the 
remises after the authority under which 
e was allowed to occupy the premises has 
expired, or has . been duly determined. 
Under Section 105-B the Commissioner, by 
notice served on the person in unauthoris- 
ed occupation, could ask him to vacate if 
he had not paid for a period of more than 
two months the rent or taxes lawfully due 
from him in respect of such premises; or 
sub-let, contrary to the terms or conditions 
of his occupation, the whole or any part 
of such premises; or committed, or is com- 
mitting, such acts of waste as are likely 
to diminish materially the value, or impair 
substantially the utility, of the premises; 
or otherwise acted in contravention of any 
of the terms, express or implied, under 
which he is authorised to occupy such pre- 
mises; or if any person is m unauthorised 
occupation of any corporation premises; 
or any-corporation premises in the occupa- 
tion of any perso are required by the 
corporation in the public interest. Before 
making such an order the Commissioner 
should issue a notice calling upon the 
person concemed to show cause why an 
order of eviction should not be made and 
specify the grounds on which the order 
of eviction is proposed to be made. The 
person concerned can file a written state- 
ment and produce documents: and is en- 
titled to appear before the Commissioner 
by advocate, attorney or pleader. Persons 
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failing to comply with the order of evic- 
tion as well as any other person who ob- 
structs eviction can be evicted by force. 
Under Section 105-C there is power to 
recover rent or damages as arrears of pro- 
perty taxes. A person ordered to vacate 
on the grounds of being in arrears of rent 
or acting in contravention of the terms 
under which he is authorised to occupy 
the premises could be allowed to continue 
if he satisfies the Commissioner. The 
Commissioner has, for the purpose of hold- 
ing any inquiry, the same powers as are 
vested in a civil court under the Code of 
Civil Procedure, when trying a suit, in 
respect of (a) summoning and enforcing 
the presence of any person and examining 
him on oath, (b) requiring the discovery 
and production of documents, and (c) any 
other matter which may be prescribed by 
regulations. An appeal from every order 
of the Commissioner lies to the princinil 
Judge of the City Civil Court or suh 
other judicial officer as the principal Judge 
may designate. The appeal is to be dis- 
posed of as expeditiously as possible. Sub- 
ject to the results of the appeal every 
order of the Commissioner or the appel- 
late officer is final. The power to make 
regulations under the Act includes the 
m to make regulations in ect of 
olding of inquiries and the procedure to 
be. followed in such appeals. The provi- 
sions of the Bombay Government Premises 
(Eviction) Act are more or less similar ex- 
cept that they relate to Government pre- 
mises and the power to order eviction is 
given to the competent authority not lower 
in rank than that of a Deputy Collector 
or an Executive Engineer appointed by 
the State Government. It was argued 
before this Court that as there were two 
procedures available to the Corporation 
and the State Government, one by way 
of a suit under the ordinary law and the 


‘other under either of the two Acts, which 


was harsher and more onerous than the 
pose under the ordinary law, the 
atter is hit by Article 14 of the Constitu- 
tion in the absence of any guidelines as 
to which procedure may be adopted. There 
also reliance was wholly placed on the 
decision in the Northern India Caterers 
case (1967) 8 SCR 399 = (AIR 1967 SC 
1581. After an exhaustive discussion of 
all the relevant decisions this Court came 
to the conclusion that the principles dedu- 
cible from those decisions were as 
follows : i 


“Where a statute providing for a more 
drastic procedure different from the ordi- 
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nary procedure covers the whole field 
covered by the ordinary proceduré, as in 
Anwar Ali Sarkar’s case 1952 SCR 264 = 
(AIR 1952 SC 75) and Suraj Mall Mohta’s 
case (1955) 1 SCR 448. — (AIR 1954 SC 
545) without any guidelines as to the class 
of cases in which either procedure is to 
be resorted to, the statute will be hit by 
Article 14. Even there, as mentioned in 
Suraj Mall Mohta's case, a provision for 
appeal may cure the defect. Further, in 
such cases if from the preamble the sur- 
rounding circumstances, as well as the 
provisions of the statute themselves ex- 
plained and amplified by affidavits, neces- 
sary guidelines could be inferred as in 
Saurashtra case 1952 SCR 435 — (AIR 
1952 SC 123) and Jyoti Pershad's case 
(1962) 2 SCR 195 = (AIR 1961 SC 1602) 
the statute will not be hit by Article 14. 
Then again where the statute itself covers 
only a class of cases as in Haldars case 
(1960) 2 SCR 646 = (AIR 1960 SC 457) 
and Bajorias case 1954 SCR 30 = (AIR 
1958 SC 404) the statute will not be bad. 
The fact that in such cases the executive 
will choose which cases are to be tried 
under the special procedure: will not 
affect the validity of the statute. There- 
fore, the contention that the mere avail. 
ability of two procedures will vitiate one 
of them, that is the special procedure, 
is not supported by reason or authority." 
This Court then went on to apply those 
priaciples to the statutes under considera 
tior in the following words :' : 
"The statute itself in the two classes 
of cases before us clearly lays down the 
urpose behind them, that is that premises 
belonging to the Corporation and the 
Government should be subject to speedy 
procedure in the matter of evicting un- 
authorized persons occupying them. This 
is a sufficient guidance for the authorities 
on whom the power has been conferred. 
With such an indication clearly given in 
the statutes one expects the officers con- 
cerned to avail themselves of the pro- 
cedures prescribed by the Acts and not 
resort to the dilatory procedure of the 
ordinary Civil Court. Even normally one 
cannot imagine an officer having the 
choice of two procedures, one which ‘en- 
ables him to get possession of the pro- 
erty quickly. and the other which would 
b a prolonged one, to resort to the latter. 
Administrative officers, no less than the 
courts, do not function in a vacuum. It 
would be extremely unreal to hold that 
an administrative officer would in takin 
proceedings for eviction of unauthorise 
occupants of Government property . or 
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Municipal property resort to the procedure 
prescribed by the two Acts in one case 
and to the ordinary Civil Coürt in the 
other. The provisions of these two Acts 
cannot be struck down on the fanciful 
theory that power would be exercised in 
such an unrealistic fashion. In consider- 
ing whether the officers would be discri- 
minating between one set of persons and 
another, one has got to take into account 
nornal human behaviour and not beha- 
viour which is abnormal. It is not every 
fancied possibility of discrimination but 
the real risk of discrimination that we 
must take into account. This is not 
one of those cases where discrimination 
is writ large on the face of the statute. 
Discrimination may be possible but ‘is 
very improbable. And if there is discri- 
mination in actual ctice this Court is 
not, powerless. Furthermore, the fact that 
the Legislature considered that the ordi- - 
nary procedure is insufficient or ineffective - 
in evicting uriauthorised occupants of Gov- 
ernment and Corporation property and pro- 
vided a special speedy procedure therefor 
is a clear guidance for the authorities 
charzed with the duty of evicting unautho- 
rised occupants. We, therefore, find, our 
selves unable to agree with the majority 
in the Northern India Caterers’ case (1967) 
8 SCR 399 = (AIR 1967 SC 1581) 


Jt then went on to point out that the 
procedures laid down by the two Acts 
under consideration were not so harsh or 
onerous as to suggest that a discrimina- 
tion would result if resort was made to 
the provisions of those two Acts in some 
cases and to the ordinary Civil Court in 
other cases in the following words:— . 


"Even though the officers deciding 
these questions would be administrative 
officers there is provision in these Acts 
for giving notice to the party affected, to 
inform him of the grounds on which tha 
order of eviction is proposed to be made, 
for the party affected to file. a. written 
statement and produce documents and 
be represented by lawyers. The provi- 
sions of the Civil Procedure Code regard- 
ing E and enforcing. attendanze 
of JM and examining them on oath,. 
an uiring the discovery and produc- 
tion of documents are a valuable safe- 
guard for the person affected.. So is the 
provision for appeal to the Principal 
Judge of the City Civil Court in the 


‘city of Bombay, or to a District Judge in 


the districts who has got to deal with the 
matter as expeditiously as possible, also 
a sufficient safeguard as was recognised 
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“in Suraj Mall Mohta's case (1955) 1 SCR 
448 = (AIR 1954 SC 545) The maiü 
difference: between the procedure before 
an ordinary Civil Court and thé executive 
authorities under these two Acts -is that 
in one case it will be decided by a judi- 
cial officer trained in law and it might 
also be that more than one appeal is 
available. As against that there is only 
one appeal available in the other but it is 
also open to the aggrieved party to resort 
to the High Court under the provisions 
of Article 226 and Article 227 of the Con- 
stitution. This is no less effective than 
the provision for a second appeal. On 
the whole, considering > the object with 
which these special procedures were enact- 
ed by the legislature we would not be 
prepared to hold that the difference be- 
tween the two procedures is so uncons: 
cionable as to attract the vice of discrimi- 
nation. After all, Article 14 does not de- 
mand a fanatical approach. We, there- 
fore, hold that neither the provisions of 
Chapter V-A of the Bombay Municipal 
Corporation Act nor the provisions of the 
Bombay Government Premises (Eviction) 
Act, 1955 are hit by Article 14 of the Con- 
stitution." 
is decision would apply on all fours to 

the facts of the present case. In the 

result the writ petitions are dismissed. 
4. We must, however, mention 
that on behalf of the petitioners it was 
contended that they were still in posses- 
- sion. On the other hand on behalf of the 

State it was contended that three of the 

petitioners had been evicted even before 

this Court passed an order of.stay. What- 
ever the situation, it is open to any one 
of the petitioners, or such of them as 

- choose to do so, to file a suit. 
Petitions dismissed. 


AIR 1974 SUPREME COURT 2048 
a (V 61 C 379) 


(From Patna: AIR 1965 Pat. 472 (FB)) 


-P. JAGANMOHAN REDDY, M. H. 
BEG AND A. ALAGIRISWAMI, JJ. 
Smt. Asha Devi, Appellant v. 
Dukhi Sao and another, Respondents. 
Civil Appeal No. 1758 of 1967, D/- 
8-8-1974. ‘ 

Index Noie: — (A) Letters Patent 
(Pat., Cl. 10— Powers of Letters Patent 
Bench — Not limited to question of 
law as under Section 100, Civil P.C. 


HR/HR/D378/74/VBB 





.Asha Devi v. Dukhi Sao. 


A.I. R. 


— Whole decree lies open before the 
Court. (X-Ref:— Civil P.C. (1908), Sec- 
tions 100-101). : 


Brief Note: — (A) The power of a 
Division Bench hearing a Letters 
Patent appeal under Cl, 10 from the 
judgment of a Single Judge in first 


appeal is notlimited only toa question 


of law under Section 100, Civil P. C. 
but it has the same power which the 
Single Judge has as a first Appellate 
Court in respect of both questions of 
fact and of law. The limitations on the 
power of the Court imposed by Ss. 100 & 
101, Civil P.C. cannot be made applica- 
ble to an Appellate Court hearing a Let- 
ters Patent appeal for the simple reason 
that Single Judge of the High Court 
is not a Court subordinate to the High 
Court. AIR 1963 SC 1279, (1895) ILR 
17 All 475, AIR 1963 Andh Pra 447, 
(1972) 76 Cal WN 996, AIR 1965 Pat 
141, AIR 1970 Mad 200, AIR 1925 
Bom 118, AIR 1967 Delhi 128 and AIR 
1960 Punj 573, CA No. 232 of 1961 D/- 
11-1-1963 (SC), Rel on; AIR 1965 Pat. 
472 (FB) Reversed. (Para 2) 


Cases - Referred: Chronological Paras 
(1972) 76 Cal WN. 996 = ILR (1973) 1 
Cal 469, M/s. Baldeodas Ram Nara- 
yan v. Smt. Maina Bibi . 2 
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266, Maimoon Bivi v. O. A. Knajee 
Mohideen | 2 
AIR 1967 Delhi 128 = 69 Pun LR (D) 
297, Devi Charan v. Durga Proshad 2 
AIR 1965 Pat 141, Nilkanth Mahton v. 
Munshi Singh 2 
AIR 1965 Pat 196 = 1965 BLJR 24, 
Jugal Kishore v. Union of India 2 
AIR 1964 Pat 76 = 1964 BLJR 34, 
Ramsarup Singh v. Muneshwar 
Singh 
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_ AIR 1963 SC 1279 = (1964) 1 SCR 270, 


Ladli Prasad v. Karnal Distillery Co. 
Ltd. 2 


. (1963) CA No. 232 of 1961, D/- 11-1- 


1963 (SC), A. Kasi Viswanatham v. 
A. Sivarama Krishnayya . 


2 
AIR 1963 Andh Pra 447 = (1963) 1 


Andh WR 251, Venkataramayya v. 
Kesavanarayana 2 
AIR 1960. Punj 573 = (1960-61) 18 


FIR 428, 
Chand >- : 
AIR 1925 Bom 118 = ILR 48 Bom 691, 
Velji Bhimsey & Co. v. Bachoo Bhai- 


das 2 
(1895) ILR 17 All 475 = 1895 All WN 
104, Umrao Chand v. Bindraban 
Chand s 2 


Bawa Singh v. Jagdish 
; 2 


. 1974 ~ 
Judgment of the Court was deli- 
vered by 
JAGANMOHAN REDDY, Ja— The 


question in this appeal. by certificate 
is whether a Bench of the High Court 


of Patna in an appeal from the judg- 


ment of a Single Judge of that Court 
in a first appeal can consider all mat- 
ters which a Single Judge could have 
decided and is not limited by the rest- 
rictions imposed by Section 100 of the 
Code of Civil Procedure. . 


] 2. A few facts may be setae in 
order to better. comprehend the ques- 
tion posed before us. The plaintiff/ap- 
pellant filed a money suit against. the 
defendant for recovery of Rs. 7,865/7/- 
due from him on account .- of. ‘sale of 
. grains and Rs. 1,512/9/- as interest. The 
defendant admitted the purchase. -of 
- grain from the appellant but denied 
stipulation of interest. The case of the 
defendant ‘was that he had borrowed 
Rs. 6,000/- from the plaintiff for the 
marriage of the grand-daughters at the 
-rate of 12 annas per hundred per 
month. The Trial Court,- after consi- 
dering the evidence, decreed the suit. 
In a first appeal to the High Court, the 
Single Judge allowed it and reversed 


the- Judgment and decree of ‘the Trial | 


Court. 
ved: . 

` (a) "The court - below seems to 
have been influenced by the statement 
of the-defendant in paragraph 5 of the 
_written statement. where. he’ averred 
that he sometimes purchased. grains 
from the plaintiff. But this. statement 
is of no consequence.” 

. (b) "The non-examination ` of the 
defendant and non-production of the 
account books were immaterial.” 

(c) “The three witnesses examined 
. on her (appellant) behalf have been 
found to be unreliable. She has addu- 
ced no other evidence in 
the claim." 


In the judgment it. was obser- 


support of 


Against, this judgment of the Sing 


Judge the plaintiff preferred a Letters 


Patent appeal In view of a sharp con- . 


` flict of decisions on the scope of cl. 10 
of the Letters Patent of the Patna High 
Court, the question earlier set out was 
referred to a Full Bench. In the Full 
Bench, two Judges Narasimham, C. J., 

and R.K. Choudhary, Ï., took the- view 


that. the findings of fact” by the Single- 


Judge are binding.on them and .they 
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cannot.go into those questions in a Let- 
ters Patent appeal. In this view they 
followed Ramsarup Singh v. Munesh- 
war Singh, AIR 1964 Pat 76 as laying 
down the correct law. The view taken 
in the Division Bench case of Jugal 
Kishore Bhadari v. Union of : India, 


1965 BLJR 24 — (AIR 1965- Pat 196) to 


the contra was held to be too wide. 
U. N. Sinha, J., gave a dissenting judg- 
ment. The view taken by him is, how- 
ever, consistent with the consensus of 
opinion of the other- High Courts as 
also of this Court which unfortunately 
was not brought .to the notice of the 
learned Judges-of the Patna HighCourt 
probably . because it does not seem. to 
have caught the eye of any of the law 
reporters. Clause 10 of the Letters Pa- 
tent of the Patna High Court is ana- 
logous to clause 15 of other Chartered 
High Courts namely Calcutta, Madras, 
Bombay or clause 10 of the Allahabad 
High Court. There is no dispute that 
an appeal lies to a Division Bench of 
the High Court from the judgment of 
a Single Judge of that Court in appeal 
from a judgment and decree of a court 
subject to the superintendence of the 


.High Court. The only question is whe- 


ther the power.of a Division -Bench 
hearing a Letters Patent appeal under 
clause 10 of the Letters Patent of Patna 


: High Court or its analogous provisions 


in the Letters Patent of other High 
Courts is limited only to & question of 
law under Section 100 of the Code of 
Civil Procedure or has it the same 
power which the Single Judge has as 
a first Appellate Court in respect of 
both questions of fact and of law. The ] 


: limitations on the power.of the Court 


imposed by Ss. 100 and 101 of the 
Code of Civil Procedüre cannot be 
made applicable to an Appellate Court 
hearing a Letters Patent appeal from 
the: judgment of a single Judge of that 


High Court in a first appeal from the 


judgment and decree of the court 
subordinate to the High Court for the 


. Simple reason that a Single Judge of 


the High Court is not a Court subor- 
dinate to the High Court: This Court 
in Ladli Prasad v. Karnal Distillery 
Co. Ltd. (1964) 1 SCR 270 =- (AIR 
1963 SC 1279) had occasion to observe 
that a Single Judge deciding a first ap- 
peal may be a Court immediately be- 
low:the Court hearing a Letters Patent 
appeal, but it is not.a Court subordi- 
nate to the High Court. As long ago as 


2050 S. C. [Prs. 2-3} Asha Devi v. Dukhi Sao (J. Reddy J.) 


1895, a similar question arose under 
the provisions of Chapter XIII of Act 
No. XIV of 1882 which were analogous 
to the provisions of Sections 100 and 
101 of the Code of Civil Procedure. A 
Bench of the Allahabad High Court 
consisting ‘of Edge, C. J., and Banerji, 
J., in Umrao Chand wv.  Bindraban 
Chand (1885) ILR 17 All 475 after 


noticing the contention that the appeal - 


before them could not be dealt with in 
the same way in which the first appeal 
to the High Court might be dealt with 


which would place the appeal under: 


S. 10 of the Letters Patent in the 
same vosition as an appeal to which 
Chapter XVII of the Code of Civil Pro- 
cedure (corresponding to present Sec- 
tion 100) applies, held that no such 
limitation would apply because Chap- 
ter XVII limits the right of appeal 
from a decree passed in' appeal by a 
Court subordinate to the High Court. 
They observed that the appeal to the 


High Court having been a first appeal 


and not an appeal to which Chapter 
XVII of the Code of Civil Procedure 
applies, the parties to the appeal ‘are 
entitled to question not oniy the law, 
but the findings of fact of the Judge of 
“that Court from whose 
-decree that appeal had ‘been brought 
under clause 10 of the Letters Patent. 
It would be otherwise, if the appeal to 
that Court had been an appeal to. which 
Chapter XVII of the old Code of Civil 
Procedure applied. To the same effect 
are the decisions in Venkataramayya 
v. Kesavanarayana, AIR 1963 Andh 
Pra 447 at p. 448; M/s. Baldeo Das Ram 
Narayan v. Smt. Maina Bibi, (1972) 76 
.Cal WN 996 at p. 1002 which followed 
the decision of Andhra Pradesh High 
Court and disagreed with the decision 
of the Patna High Court in Ramsarup 
Singh’s ease; Nilkanth  Mahaton v. 
. Munshi Singh, AIR 1965 Pat 141: Mai- 
moon Bivi v. O. A. Khajee Mohidden, 
AIR 1970 Mad 200 at p. 203; Veliji 
Bhimsay & Co. v. Bachoo Bhaidas ILR 
48 Bom 691 at p .696 = (AIR 1925 Bom 
118) in which it was observed that 
under clause 15 of the Letters Patent 
an appeal lies from that decree, with- 
out any limitation being imposed upon 
the powers of the Appeal Court and 
the whole decree lies open before the 
Court: Devi Charan v. Durga Proshad, 
AIR 1967 Delhi 128at p. 130 and Bawa 
Singh v. Jagdish Chand, AIR 1960 Punj 
573 at pp. 574-575. We may also men- 
. tion that a five-Judges Bench of this 


judgment or. 


ALR 


Court in Alapati Kasi Viswanatham v. 
A. Sivarama Krishnayya, C.A. No. 232 
of 1961 D/- 11-1-1963 (SC) an unre- 
ported judgment — had dealt directly 
with this question. Wanchoo, J., speak- 
ing for the Court observed: 


“The first contention urged before 
us on behalf of the appellant is that 
the Letters Patent Bench was not au- 
thorised in law to reverse the concur-.. 
rent findings of fact of the Subordinate ' 
Judge and the learned Single Judge of 
the High Court. It is submitted that a- 
Letters Patent appeal stands on 
the same footing as a second ‘appeal 
and it was therefore not open to the 
Letters Patent’ Bench to reverse the 
concurrent fiindings of fact.of the two 
courts below. We are of opinion that 
this contention is not correct. A Letters 
Patent appeal from the judgment of a ` 
learned Single Judge in a first appeal . 
to the. High Court is not exactly equi- 
vaient to a second appeal under S. 100 
of the Code of Civil Procedure, and 
therefore it cannot be held that a Let-: 
ters Patent appeal of this kind can 
only lie on a cuestion of law and not 
otherwise. The matter would have been 
different if the Letters Patent appeal 
was from a decision of a learned Single . 
Judge in a second appeal to the High 
Court. In these circumstances it will be 
open to the High Court to review even 
findings of fact in a Letters Patent ap- 
peal from a first appeal heard by a 
learned Single Judge, though generel- 
ly speaking the Letters Patent Bench 
would he-slow to disturb concurrent 
findings of fact of the two courts be- 
low. But there is no doubt that in an 
appropriate case a Letters Patent Bench 
hearing an appeal from a learned Sin- . 
gle Judge of the High Court in a first 
appeal heard by him is entitled to re- 
view even findings of.fact. The conten- - 


-tjon of the appellant therefore that the 


Letters Patent Bench was not in law 
entitled to reverse-the concurrent find- 
ings of fact must be negatived.” i 


In view of this decision and the.consis- 
tent view held by almost all the High 


` Courts in this. country.on the question 


under consideration, this appeal must 
succeed. 


3. We accordingly set aside the 
judgment of the Full Bench of the 
Patna High Court .and  remand the 
inatter for being heard and disposed of 
in accordance with law. In the circum- 
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stances ofthe case, we make no order 


as to costs. 
Appeal allowed. 
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Index Note: — (A) Bombay. Te- 
nancy and Agricultural Lands Act (67 
of 1948) S. 76 — Revision — Findings 
of fact — Revenue Tribunal has no 
power to appreciate evidence and come 
to its own conclusion. 

Brief Note: — (A) On a reference 
under S. 70 (b) of the Act, the Mamlat- 
dar came to the conclusion that one M 
was tenant in possession on the parti- 
cular date but his order was reversed 


in appeal by the special Deputy Col-. 


lector. There was elaborate discussion 
of the evidence in the decision of the 
special Deputy Collector. The Revenue 
Tribunal in revision, however, went in- 
to the evidence and after discussing 
the evidence set aside the order of the 
appellate court. : 


Held that the tribunal acted in 
complete disregard of its power and 
proceeded as though it were either de- 
aling with the matter as a court of 
first instance or as an- appellate court. 
While the Special Deputy Collector 
dealt with the Mamlatdar’s order as an 
appellate authority and was, therefore, 
entitled to appreciate the evidence and 
come to his own conclusion, the Tribu- 
nal while exercising its powers under 
Section 76 had no such power. Deci- 
sion of Bombay High Court Affirmed. 

; (Paras 4, 5, 9) 

Index Note: — (B) Constitution of 
India, Art. 227 — Petition under — 
Jurisdiction of High Court — Appre- 
ciation of evidence — Finding of fact 
—Interference. 


Brief Note: — (B) Where in a re- 
vision under Section 76 of the Bombay 
Tenancy and Agricultural Lands Act, 
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1948 the Revenue Tribunal upheld the 
order of the Prant Officer that one M 
was a tenant in possession on the par- 
ticular date but the High Court on an 
application under Art. 227 discussed 
the evidence and relying upon its dis- 
cussion of the evidence in the other 
similar case before it held that M was 
not the tenant; 


Held that the order of the Court 
could not be sustained. The High Court 
while exercising its powers under Arti- 
cle 227 was not entitled to discuss the 
evidence and come to its own conclu- 
sion on the evidence as to who was in 
possession of the land. That was a mat- 
ter for the revenue authorities. The 
High Court had plainly overstepped 
the limits of its powers under Art. 227.. 
Decision of Bom. High Court Revers- 
ed. (Paras 7, 10) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1320 = (1963) 3 SCR 1, 

Dahya Lal v. Rasul Mohammed Ab- 
dul Rahim 3 


: Judgment of the Court was deli- 
vered by 


ALAGIRISWAMI, J.:— In the 
year 1932 one Shantappa Wathare, 
father of respondents 1 and 2 in C.A. 
1942, executed a document (we are us- 
ing the word ‘document’ because the 
character of the document was the sub- 
ject matter of subsequent litigation) in 
respect of the western l/3rd share of 
Survey No. 99 measuring 7 acres and 
39 gunthus in the village of Bamani in 
the State of Miraj in favour of Nabi- 
sha Pirjade of Miraj. In 1936 he exe- 
cuted a similar document in respect of 
middle 1/3rd and in 1941 Dashrath and 
Bhima, belonging to another branch of 
the family, executed a similar  docu- 
ment in respect of the eastern 1/3rd 
portion of the land in favour of the 
said Nabisha Pirjade. On  11-8-1948 
Miraj State merged in the then Bom- 
bay Province and from that date the 
Bombay Tenancy Act, 1939 became ap- 
plicable to the lands in question. On 
15-9-1948 the Bombay Agricultural De- 
btors’ Relief Act, 1947 became appli- 
cable to the areas of the former Miraj 
State and on 28-12-1948 the Bombay 
Tenancy and Agricultural Lands Act, 
1948 came into force in the same area. 
In 1949 the two branches of Wathares 
started two separate sets of proceed- 
ings under the Bombay Agricultural 


' lands even before. 
nancy Act, 1939 ‘became applicable to. 
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'tions under Article 227 of the Consti- 


Debtors Relief Act contending that. the 
documents of 1932, 1936 and 1941 were 
mortgáges and they were entitled to 
redeem them. They succeeded in their 
contention. To these proceedings. 


party. The appellant obstructed their 
attempt to take possession 
` ground that he was a tenant of these 
the Bombay Te- 


them and was thus a protected tenant. 
There is no dispute that if on 11.8- 
1948 the appellant had been a tenant 
of these- lands. ue was entitled to suc- 
- éeed, 


2. AS a sess of the rp 
tion there were numerous , proceedings - 


‘between Yeshwant and Jinappa, sons 
of Shantappa Wathare, on the one hand 
and the appellant on the other, as also 
another set of proceedings between 


Bhimarao and Dashrath Wathare on 


the one hand and.the appellant on the 
other, the appellant claiming that he 


was a tenant entitled to the benefits of 


Tenancy Act and'the two sets.of res- 
pondents. contending that he was not. 
In the proceedings by Yeshwant and 


Jinappa the question whether the ap- 
.pellant was a tenant "was referred to 
the Mamlatdar urider S. 70 (b) of the. 


-Bombay ‘Tenancy Act. . There was a 
similar order in the proceedings be- 
tween the appellant:'and Bhimarao and 
Dashrath. In the proceeding by Bhima- 
rao and Dashrath the  Prant - Officer 
(Deputy Collector) held that the ap- 
pellant was a tenant in possession on 
11-8-1948. The Mamlatdar in the pro- 
ceedings initiated by 
Jinappa àlso came to a similar conclu- 
sion. Against the Mamlatdar’s order 
Yeshwant ‘and Jinappa filed an appeal 
before the Special Deputy Collector 
and succeeded. There were two Revi- 
sion Applications to the Maharashtra 
Revenue Tribunal, one by the appellant 
who had failed before the Special De- 
puty Collector and the other by Bhi- 
‘marao and.Dashrath who had failed 
before the Prant Officer. 
applications were.heard: together and 
the Tribunal dismissed the application 
filed by Bhimarao and Dashrath but 
allowed the application filed by the 

appellant and set aside the order of the 
Special Deputy Collector holding that 
the appellant was a tenant-on the land 
. on 11-8-1948. There were . two péti- 


the: 
. appellant Maruti Bala Raut was not a` 


on the, 


Yeshwant and. 


only: 


Both these . 
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tution against the order of the Reve- 
nue Tribunal by the two unsuccessful | 
parties. They were heard together and 
allowed by a learned Single Judge of ` 
the Bombay High Court. The learned 
Judge held that there was no justifica- 
tion for the Tribunal to interfere with 
the finding of fact recorded by the 
Special Deputy Collector. He also al- 
lowed. the petition filed by Bhimarao 
and Dashrath. These two appeals have . 
been filed by Special Leave granted by 
this Court against the orders: in the 
two petitions. 


E At an earlier stage of the 
proceedings one question loomed large ` 
before the courts below and. that was 
whether a tenant who had been let in- 
to possession by a mortgagee in pos- 
session was. entitled to continue in oc- 
cupation under the Bombay Tenancy 
and Agricultural Lands Act. This con- 
troversy has now been set at rest by 
the decision of this Court in Dahya Lal 
v. Rasul-Mohammed Abdul Rahim 


(1963-3 SCR 1) = (AIR 1964 SC 1320). 


The only question for decision there- 
fore was whether the appellant was in 
possession on 11- 8-1948. 

4. Let us first. deal with the 
order of the Maharashtra Revenue Tri- 
bunal. The Tribunal’s powers are found 
in Section 76 of the Bombay Tenancy 
and Agricultural Lands “Act which 
reads‘ as follows: : E 
: “76. (1) Notwithstanding anything. 
contained in the Bombay Revenue Tri- | 
bunal Act, 1939, an application for re- 
vision may be made to the Maharash- 


. tra Revenue Tribunal constituted under 
the said: Act against any order of the 


Collector on the following grounds 
(a) that the order of the Collector 
was contrary to law; 

(b) that the Collector failed to de- 


. termine some material issue of law; or 


(c) that there was a substantial. 
defect in following the procedure pro- | 
vided by this Act, which has resulted 
in the miscarriage of justice. Ea rss 

- (2) In deciding applications under 
this section the Maharashtra Revenue 
Tribunal shall follow the procedure 
which may be . prescribed by rules 
made under this Act after consultation 

with the Maharashtra Revenue Trinus P 
nal.” © 
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There is no dispute ‘that in these two 
eases the Prant Officer 


Collector is a Collector as defined in 
cl. (22) of Section. 2 of the Act. We 
have carefully gone through the. order 


of the Maharashtra Revenue Tribunal. 


and are of opinion that in, so far as it 


reversed the order of the Special De- ~ 


puty Collector. the Tribunal clearly 
exceeded. its powers. The order of the 
Tribunal is a very clear and concise 
Jone and if it were an original order or 
an order passed in exercise of appel- 


. late powers there is no doubt it would 


be a proper order. The Tribunal clear- 
ly acted in complete disregard of its 
powers and proceeded as though it 
were either dealing with the matter as 
a court of first instance or as an ap- 
pellate court. It first set out the main 


^ . points which arose for decision in the 


" 


: that the appellant was. 


two cases before it, then examined 
the evidence relied upon by the Prant 
Officer and the Mamlatdar and stated 
that it agreed with the view taken by 
both of them. If the Revision Petitions 
before the Tribunal were against the 
decision of the Prant Officer and the 
Mamlatdar there would have been no 
need to say anything more .ànd the 
decision of thé Tribunal would have 
been right. But the Tribunal had be- 


fore it the order of the Prant Officer. 


and the order of the Special Deputy 
Collector on appeal against the order 
of the Mamlatdar. Therefore, the Tri- 
bunal had to deal with the order of 
‘the Special Deputy Collector. “After 
mentioning that the Special Deputy 


. Collector had held that the appellant : 


was not a tenant in possession under 
the Bombay Tenancy Act, 1939, it went 
on to state that the Special Deputy 
Collector relied mairily upon the deci- 
siom of the Assistant Judge in the ap- 


‘peal under the Bombay Agricultural: 


Debtors' Relief Act proceedings to hold 
not-a-tenant. 


On the ground that the Civil Courts 


. had no jurisdiction. to decide questions. 
of tenancy and therefore the Assistant 


Judge’s decision was a nullity, it held 
that it was’ unnecessary to discuss the 
grounds for that decision on which the 


Special Deputy Collector's decision was. 


based. The Tribunal then wert on to 


discuss the evidence and held that it. 


supports the case of the appellant that 


he was all along in possession . under’ 


. (Deputy Col- 
lector) as well as the Special Deputy. 


. produced by Yeshwant 
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the Bombay Tenancy Act, 1939. The 
Tribunal remarked that the Special 
Deputy Collector merely followed the 
view of the Civil-Court and held that 
the Kabulayats passed. by. the mort- 
gagors were nominal without consider-: 
ing.the attestation of one of the res- 
pondents herein. It. then says that the 
Spécial Deputy Collector relied main- 
ly on three documents and states. that 
all these three documents have been 
considered by the Mamlatdar and as 
pointed out by him they do show: that 
they relate to the landsin suit. It fur- 
ther remarks that the conclusion of the 
Special Deputy. Collector. that the 
Kabulayats and Records of Rights en- 
tries are false is not correct. It does not 
say why and then proceeds to say that 
the conclusions arrived at by the Spe- 
cial Deputy Collector are not correct 
and cannot be accepted. i 


. 9. . _ Before usalso.on behalf of 
the appellant it was urged that what. 
theSpecial Deputy Collector had done 
was to incorporate the reasoning of the 
Assistant Judge and that -he had not 
applied his mind, and therefore the 
Revenue Tribunal was justified in set- 
ting aside his order. But the Special 
Deputy, Collector had pointed out that 
prior :to the appellant the land was 
with Bala-Satu Mahar and Khandu 
Maruti-Koli, that in the notice issued 
by the Village Officers the entry of 
Survey No. 99 did not appear to be 
genuine. and that a similar notice was 
and Jinappa 
which shows the name of Shantappa 
Raghu. Wathare as a protected tenant. 
He has also pointed out that the notice 
issued by the Talathi to the landlord 
Ahmedsha did not show S. No. 99 in the 
possession of the appellant. He. also 
pointed' to the receipt dated 23-5-1917 
passed. by; the landlord Usmansha Ab- 
medsha Inamdar in favour of Yesh- 
want Shantappa Wathare on account 
of' rent and also that the letter dated 
1-5-1949 from . Ahmedsha . Nabisha 
makes it quite clear that it was a de- 
mand for rent. Ft is further shown that 
in the record of right entry the name 
of'the appellant has been shown as 
protected tenant whereas the certified 


copy of Mutation entry shows thé ap- 


pellant! as -protected - ‘tenant’ . of 
R. S. No;.2/1, and 51/4 and not of the 


“suit land. --He has,.therefore come to 
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the conclusion that the entry in the. 


other rights column of the suit land 
that the appellant is the protected te- 


nant appears to. be wrong and incor- 
.rect. In the face of this elaborate dis- 
cussion the rather  infelicitious choice 
of words by. the Special Deputy Col- 
lector calling it the inventory of the 
documentary evidence cannot take 
` away the importance of the fact that 
he has in fact discussed the evidence. 
It is thereafter that he refers to the 
Assistant Judge’s conclusion. Even 
then the Special Deputy Collector goes 
on. to..state that the entries in the re- 
cord of rights donot prove the tenancy, 
that there was a plan to create false 
record and to usunp the respondents of 
their legal rights, that the nominal rent 
notes and bogus entries in record of 
rights have been. made with ulterior 
~ motive, that the receipt.and the letter 
dated 1-5-1949 clearly establish that 
the suit land was with the respondents 
for cultivation, and that all these cir- 
oumstances go to prove that the rent 
note dated 23-5-1947 was bogus and 
the possession in fact was with the res- 
pondent. We are, therefore, of opinion 
that the Tribunal exceeded its powers 
in setting aside the order of the Pig 
cial Deputy Collector. 


6. It is not merely the Tribu- 
nal that has been in error in exceeding 
its jurisdiction. The High Court has 
similarly ignored the limitations within 


which it has to act while exercising its. 


powers under Art. 227 of the Consti- 
tution. It is unnecessary to discuss the 
reasons which weighed with the High 
Court for setting aside the order of the 
Tribunal in so far as the order of the 
Special Deputy Collector is concerned 
as we' have also come to the same 
conclusion. But in so far as the High 
Court interfered with the judgment of 
the Tribunal which merely upheld the 
Prant Officer's order, it was plainly in 
error. After the High Court, for the 
purpose of setting aside the order of 
the Tribunal in so far as the Special 
Deputy Collector's orders .- were eon- 
cerned, had elaborately discussed the 
evidence in the case and come to the 
conclusion that the Tribunal was-wrong 
and the Special Deputy Collector was 
right, it wound -up its discussion by 
saying that there was no justification 


whatsoever for the Tribunal to inter- 


-~ High Court while exercising its powers 
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fere with the finding of fact recorded 
by the.Special Deputy Collector and 
even if the Tribunal’s judgment was to 
be considered on merits it was wholly 
unsupportable. If it had been content 
with holding that there was no justi- 
fication for the Tribunal to - interfere 


"with. the finding of fact recorded by 


the Special.Deputy Collector there 
would have been nothing more.to say 
but it discussed the whole evidence for 
coming to that conclusion and also. for 
saying that even if the Tribunal's judg- 
ment was to be considered on merits 
it was wholly unsupportable. Even so, 
the High Court's judgment has got to . 
be sustained in regard to the order of 
the Tribunal in respect ‘of the Spe- 
cial Deputy Collector's order which, as 
we have shown earlier, suffers from 
the defect that the Tribunal overstep- 
ped its jurisdiction. $ 


T. But in dealing with the ap- 
plication filed by Bhimarao and Dash- 
rath against the Tribunal’s order in so 
far as it upheld the órder of the Prant. 
Officer the High Court has merely re- 
lied upon its discussion in the earlier 
part of its judgment and has remark- 
ed that as it was now held that Maruti 
Bala (appellant) was not the tenant of 
the petitioner the petitioners would be 
entitled to possession. It was not for 
the High Court to discuss the evidence 
and come to the conclusion as to whe- 
ther the appellant was or was not the 
tenant on 11-8-1948. That was a matter 
for the Prant Officer, whose judgment 
has been upheld by the Tribunal The 


under Art. 227 was not entitled to dis-|. 
cuss the evidence and come to its own 
conclusion on the evidence as to who 
was in possession of the land. That was 
a matter for the revenue authorities 
and only within the scope of Art. 227 
could the High Court interfere. What|: 
we have discussed earlier would show 
that the High Court has plainly over-|: 
stepped.the limits of its powers under 
Art. 227. Its judgment in so far as this 
order: is 'concerned cannot be support- 
ed. 


8. The result would be that the 





:judgment of the High Court as far as 


the order of the Prant Officer is con- 
cerned would have to be set aside be-. 
cause the Tribunal merely upheld his 
order. Civil Tappen, No. 1941 of 1967 is 
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therefore allowed. Even as far as the 
order of the Special Deputy ‘Collector. 
is concerned, the judgment of the High 
Court as well as the Tribunal would 
have to be set aside leaving it open 
to the Tribunal to. decide the question 
afresh. As the High Court has taken 
a similar view of the Tribunal’s order 
as we have taken we consider that no 
useful purpose would be served by 
directing the Tribunal to deal with the 
matter afresh. In the view we have 
_ taken of the Special Deputy Collector's 
order it does not admit of being dealt 
with under Section 76 of the Bombay 
Tenancy and Agricultural Lands Act. 
We, therefore, consider that it would 
be a useless formality to send the mat- 
ter back to the Tribunal and it would 
be only prolonging the agony as far 
as the parties are concerned.  There- 
fore, Civil Appeal No. 1942 of 1967 is 
dismissed. 


9. The result is no doubt rather 
curious. In respect of the. possession 
over different parts of the same land 
the Mamlatdar and the Prant Officer 
came to the same conclusion. The 
Mamlatdar's order was, however, set 
aside by the Special Deputy Collec- 
tor with the result that there were two 
conflicting judgments in respect of dit- 
ferent parts of the same land. While 
the Special: Deputy Collector deait 
with the Mamlatdar's order as an Ap- 
pellate authority and was, therefore, 
entitled to appreciate the evidence and 
come to his own conclusion, the Tribu- 
nal while exercising its powérs ‘under 
Section 76 of the Bombay Tenancy and 
Agricultural Lands Act had no such 
power. In dealing with the order of 
the Prant Officer and upholding itthe 
Tribunal had not  overstepped the 





limits of its powers. But in allowing.: 
the appeal against the Special Deputy - 
.Petn. No. 12 of 1971; Civil Appea! No. 


Collector's order the Tribunal seems to 
have been influenced by the feeling 
that there were two conflicting orders 
before it and that it was its duty to 


reconcile them,. if possible.- This it pro-. 


ceeded to do by dealing with the ques- 
tion before it as though it. were the 
Appellate authority, which it was not. 
The High Court was, therefore, right 
in setting aside -the Tribunal's order in 
so far as the Special Deputy Collec- 
tor's order is concerned. . 


- 
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10. But the High Court fell in- 
to the same error as the Tribunal while 
dealing with the order of the Prant 
Officer, It relied upon its discussion of 
the evidence in the other case for hold- 
ing that the appellant was not the te- 


nant. That again was beyond the powers 


of the High Court under Article 227. 
The conflict is inherent in the situa- 
tion and unfortunately neither the Tri- 
bunal nor the High Court had the 
power to resolve it. But they have pro- 
ceeded to do so by setting themselves 
up, so to say, as Appellate authorities. 
There will be no order as to costs. 
Order accordingly. 
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Index" Note:' — (A) Former Secre- 
tary of State, Service Officers (Condi- 
tions of Service) Act (1972), Ss. 7 and 


-8—Amendment of Regns. 561 and 983, 
Civil Service Regulations — Constitu- 


tional validity — Amendment 


fixing 
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rate of exchange and mode of payment 
of annuity in Indian currency is valid. 
- (X-Ref:— Civil Service Regulations 
(1920), Regns. 561 and 983). 


Brief Note: — (A) Officers who 
belonged to the Indian Civil Service 
have no basic right to be paid annuity 
in Indian Currency at the official rate 
of exchange of rupee tq a pound. They 
have certain privileges .under Regns. 


961 and 983. After the amendment ot- 


Reg. 561 in 1956 by the President 
under Art. 309 of the Constitution 
Indian members of the Indian Civil 
Service who retired or sought retire- 
ment.were entitled to an annuity of 
Rs. 13,333.33 - which is payable in 
India in rupees only. There has been 
no .change 
amendments made by the 1972 Act. All 
that has happened is to lay down that 
annuitants' are not entitled’ to- claim 
payment of pension in sterling or out- 
side India or by converting £1000 at 
the rate of exchange “exceeding the 
rate of exchange of 
and one third to the pound sterling. 
The annuitants reside in India. Indian 
currency is the legal tender. There is 
no constitutional vice in fixing the rate 
of exchange and the mode of paymont 
by legislation. (Paras 17, 18) 


' The Judgment of the Court , „Was 
delivered by 


RAY, C. J.:— The only question 


which falls for: determination.in these, 


petitions and-appeals is whether Regu- 
lations 561 and 983 of the Civil Service 
Regulations could be amended by the 
-~ former Secretary of State, Service Of- 
~ ficers (Conditions of Service) Act, 1972. 


-2.- . The 1972 Act is to provide. 


for the variation or revocation of the 


. conditions of service of former Secre- - 
- tary of State Service Officers in res- 


. pect of certain. matters and.for mat- 


thereto. The 1972 Act has changed Re- 


. gulations 561 and 983 of the cavil Ser- - 


vice Regulations. 


| 8. Regulation. 561 provided” that 
officers who had joined the Indian 
Civil Service prior to 1921 were en- 
titled-to annuity of £1000. Officers 


who joined the Indian ~ Civil Service. 


after 1921 were entitled to annuity of 
. Rs. -10,666-10-8. The annuity was sub- . 
se ject to a minimum of £1000. 


[Prs. 1-6} V. B. Raju v. State of Gujarat (Ray C. J.) ` 


‘in this position. by the. 


Rupees. thirteen : 


‘sions of Article 309. The . 


A.LR.: 


4. Regulation 983 provided that 
officers who joined service prior to 
1921 could be paid annuities in sterling 
money in London or in India in rupees 
at Rs. 10-2/3 for pound sterling in cer- 
tain cases of annuitants and at Rupees 
10-65 for pound sterling in the’ case 
of some other'annuitants. Any annui- 
tant who resided in India could exer- 
cise the option of receiving it at the 
rate of exchange fixed for the adjust- 
ment of transactions between the Bri- 
tish and the Indian Exchequers. Offi- 
cers who joined service after:1921 were 


entitled to payment of annuity at the 


option of the recipient either in rupees 
converted into sterling at the rate of 


exchange declared to exist on the date 
-on which payment fell.due or at the- 


fixed minimum sterling. If payment 
was taken in India it would be either' 
in rupees or at the fixed sterling mini- 


mum converted into rupees at the rate 


of exchange declared to exist on the 


.date on which payment fell due. An- 


nuitants of certain classes were given 
the option to receive annuity convert- 
ed into rupees at the rate of lsh-6d to 


8 rupee so long as they  resided in 
India. l A 
5. - On 15 August 1947 under 


Regulation 561 of the Civil Service Re-.. 


 gulations a member .of the Indian Civil 


Service on retirement was entitled.to . 
an annuity of Rs. 10,666-10-8 subject: 
to a minimum of £1000. If a member 
of the Indian Civil Service chose to 
draw his pension at the “Home Trea- 
sury", that is London, he ~ could draw: 
his sterling minimum of £1000. Itmay 
be stated here that the Secretary of 
State in a despatch dated 25 February, . 
1928 laid down the rate of exchange 
for the purpose of pension and over- 
seas pay etc. at lsh-6d to a rupee, and . 


. this rate of.exchange continued up to 


the date of transfer, viz, 15 August. - 


ters connected therewith’ or incidental’ 1947. 


6. " Reputation” 561 was amend-: 
ed by the President under the provi- 
amendment 
came into force on 12 June, 1956. As 
a result of the amendment ` Indian . 
members of the Indian Civil Service 
who retired or sought retirement were 
entitled under. Regulation 561 to an 
annuity of Rs. 13,333.33 payable .in 
India in rupees only. The annuity of 


~ Rs. 13,333.33 was equivalent to £1000. 
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converted into rupees at the rate of 
ish-6d to a rupee. 


7. | The amended Regulation 561 


converted the payment of annuity- of 
£1000 at the rate of Ish-6d toʻa rupee, 
that is to say, at the rate which was 
fixed by the Secretary of State in 
1928 and. which continued ' up .to 15 
August, 1947. 


8. 'The A in 1956 de- 
linked the pension to-a currency which 
‘no longer continued to be legal tender 
in Indian Treasuries. This was neces- 
sary because of the changed conditions 
flowing from the transfer of power. 

9. The amendment of Regula- 
tion 561 does nót infringe the provi- 
'sions of Articles 14 and 16 of the Con- . 
stitution. The amendment makes no 
distinetion in the matter 
of pension to the members of the Indian 
Civil Service retiring after 12 June, 
1956 irrespective of the fact that they 
‘are citizens of India or are of non- 
Indian domicile .if d draw their pen- 
sion in India. - . 


10. On .or from 12 June, 1956 
all members of the Indian Civil Ser- 


vice having their residence in India on” 


retirement are entitled to their annuity 
only in India.and in rupees alone. 

11.- Under Regulation 561 the 
petitioners and the appellant in C.A. - 


147 of 1971, 2467 and 2468 of 1972. 


were entitled to an annuity of Rupees 
13,333.33 subject to reduction for Fami- 
ly Pension and. Death-cum-Retirement 
Gratuity. 

12. ^ Under Section 7 of the 1972 
Act the’ petitioners and the appellants 
are entitled to.an annuity ` of Rupees 
13,333.33 subject-to reduction of Fami- 


ly Pension and Death-oum-Retirement | 


Gratuity. The, 1972 Act came into force 
on 1 October, - 1972. Section 8 of the 
Act provides that no former -Secretary 
of State. Service’ Officer shall be en- 
titled, or.be deemed ever to have been 
entitled, to claim (a) pension in sterl- 
ing; or,(b) that his pension Shall be 
paid outside India; or (o) where .his 
pension: was expressed in sterling or a 
fixed sterling minimum was. applica- - 
ble in respect of.the pension payable 


to him, that his pension shall be compu- - 


. ted in the rupee equivalent of the 
amount fixed in sterling at a rate of 
exchange exceeding the rate of Rupees 
13,333.33 to £1000 sterling. 


V. B. Raju v. State of Gujarat (Ray C. J.) 


of payment. 
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. 13. A member of the Indian 
Civil Service who is also a member of 
the Indian Administrative Service is 
entitled to an annuity of Rs. 13,333.33 
which was equivalent tò £1000 con- 
verted into rupees at thg rate of 1sh-6d 
to a rupee. : 

14, Article 312A which was in- 
troduced by the Constitution (Twenty- 
eighth Amendment) Act confers power 
on Parliament to make a law to vary 
or revoke, whether prospectively or 
retrospectively, the conditions: of ser- 
vice as respects pension of persons who, 
having been appointed by the Secre- 
tary of State or Secretary of State in 
` Council to a Civil Service of the Crown 
in India before the commencement of 
this Constitution, retired or otherwise 
ceased to be in service at any time be- 
.fore the commencement of the Con- 
stitution (Twentyeighth Amendment) 
Act, 1972. 


- 15.. The petitioners and the ap- 
pellant in C.A. 147 of 1971 and C.A. 
' 2467 and 2468 of 1972 all joined the 
Indian Civil Service after 1921. The 
pension to which these members of the 


- Indian - Civil Service were entitled on 
: 15 August, 1947 has not been altered. 


. 16. Shri Raman one of the peti- 
tioners appearing in person submitted 
. that the salary; annuity and pension of 
the members of the Indian Civil Ser- 
vice" were, to borrow his words, basic 
structüre which would.not be amended 
by any Act of Parliament. This is only 
to be stated to ibe rejected. 


d. The- petitioner Raman in 
particular and others who supported 
him contended that officers who  be- 
longed to the Indian Civil Service were 
entitled to payment of annuity by con- 
verting £ 1000 into Indian currency at 
the official rate of exchange. The con- 
tentions:of the petitioners are that it 
is ‘their basic right to be paid annuity 
.jn Indian currency at the official rate 
of exchange of rupee to a pound. The| 
petitioners submit that these officers 
are denied such basic rights and it is, 
unconstitutional to .deny .them these 
rights. The alleged basic rights are not 
only absurd but also insupportable in 
law. When Indian Civil Servants were! 
in the employment of the British Gov-l 
‘ernment, they had under , Regulations 
:561 and 983 certain privileges. Even in 
1928 the Secretary of State regulated 
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the rate of exchange. On the date of 
transfer on 15 August, 1947 the offi- 
cers belonging to the Indian Civil Ser- 
vice were entitled to annuity of Rupees 
10,866-10-8 which was subject to a 
minimum of £1000. Officers. who re- 
ceived annuity«at equivalent Indian 
currency were paid at the rate of ex- 
change of 1sh-6d to a rupee. 


18. After the 1956 amendment 
of Regulation 561 the Indian members 
lof.the Indian Civil Service who retir- 
ed or sought retirement were entitled 
to an annuity of Rs. 13,333.33 which is 
payable in India in rupees only. The 
members of the former Indian Civil 
Service and of the Indian Administra- 
tive Service are under the 1972 Act en- 
' titled to an annuity of: Rs. 13,333.33 
which is equivalent to. £1000 conver- 


ted into rupees at the rate of 1sh-6d' 


to a rupee. There has been no change. 
All that has happened  as.a result of 
the 1972 Act is to lay down that an- 
nuitants are not entitled to claim pay- 
ment of pension in sterling or outside 
India or by converting £1000 at the 
rate of exchange exceeding the rate of 
exchange of Rupees thirteen and one 
third to the pound sterling. The an- 
nuitants reside in’ India. Indian cur- 
rency is the legal tender. There is no 
constitutional vice in fixing the rate of 
exchange and the mode of payment by 
legislation. The petitioners and the- ap- 
pellants have neither right nor merit 
in the alleged claims. 


19. For the foregoing reasons, 
the petitions fail and C.A. 268 of 1972 
is allowed and C.A. 147 of 1971, 2467 
& 2468 of 1972 the appeals -are dis- 
missed. Parties will pay and bear their 


ewn costs. E 
Order. accordingly. 
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Gurdit Singh v. State of Punjab 


_for a collateral purpose. 


A.LR. 


Index Note: — (A) Sikh Guru- 
dwaras Act (Punjab Act 8 of 1925), 
S. 12 (1) and (2) — Sikh Gurudwaras 
Tribunal — Dissolution — Validity — 
Not for a collateral purpose in the 
instant case. 


Brief Note: — (A) One A, the peti- 
tioner, was removed from the member- 
ship of the Sikh Gurudwaras Tribunal 
and one K was appointed to the va- 
cancy so created. The petition filed by 
A challenging only the validity of his’ 
removal was allowed by the High 
Court. Thereafter Government issued 
notification under S. 12 (1) and dis- 
solved the Tribunal : 

Held, that the dissolution was not . 
(Para 5) 


From the fact that the judgment 
of the High Court declared that the re- 
moval of A was bad in law, it would 
not follow that the appointment of K 
in the vacancy created by the removal 


.of A was void. Assuming that the ap- 


pointment was void, it was void only as 
against A. There is nothing strange in 
the notion of the appointment being void 


as against A only, for, it was his rights 


that were affected by the appointment 
of K and as A did not challenge: the 
validity of the appointment, the ap- 
pointment became valid, even on the 
assumption that it was originally void. 
The appointment of K, however void 
in the eyes of a court, will prevail un- 
less A challenged it successfully. Un- 
less the law upheld the challenge, A 
must accept whatever the Government 
had done as valid and effectual. 

(Para 5) 


It was essential that on the remo- 


: val of A there should be an appoint- 


ment to the vacancy as the business of . 
the: Tribunal could not have been car- 
ried on without filling the vacancy 
created by the removal. It is difficult 


_ to hold on the ground of practical ex- 


pediency also that the appointment of 
K as a member of the "Tribunal was 
void and, therefore, non est in the eye 
of law. K having been appointed as a 
memiber of the Tribunal, he could have 


` been. removed only in accordance with 


the provisions of Section 12 (3). The 
provisions of Section .12 (3) did not 
contemplate a removal in the contin- 
gency created by the facts of the case 
and so the State Government had no 
power to remove K under the sub- 


^ 


` 
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section. The Tribunal could not have 
functioned with both A and K as mem- 
bers in the teeth of the provisions of 
S5. 12 (2. , (Para 5) 


Index Note: — (B) Rules of Busi- 
‘mess of the Government of Punjab 
(1953), R. 28 (1) (xxii) — "Abolition" 
of any publie office — Abolition means 
"io destroy, extinguish, abrogate or 
annihilate’ — Notification dissolving 
Sikh Gurudwaras Tribunal — Tribu- 
nal is. not abolished — It is only re- 
' constituted. (Para 8) 


The Judgment of the Court was 
delivered by .. 


MATHEW, J.:— The Governor of 
Punjab constituted the Sikh Guru- 
dwaras Tribunal with effect from April 
1, 1962 and one Gurdit Singh Aulakh 
(‘Aulakh’ for short) was ‘appointed as 
a member of the Tribunal. He was re- 
moved from the membership by an 
order dated September 10, 1965 and 
one Shri S. S. Kahla (‘Kahla’ for short) 
was appointed to the vacancy so crea- 
ted. Aulakh challenged the validity of 
his removal in a writ petition filed be- 
fore the High Court of Punjab. That 
petition was ultimately allowed in let- 
ters patent appeal and the order remov- 
ing Aulakh from the membership of the 
Tribunal was quashed. That was on 
October 13, 1966. An application for 
leave to appeal to this Court against 
the decision of the Letters Patent 
Bench was rejected. So also an appli- 
‘cation before this Court for special 
‘leave to appeal. Thereafter, a notifi- 
cation was issued on October 26, 1966 
stating: f 

“In exercise of the powers con- 
ferred by sub-section (1) of Section 12 
of the Sikh Gurudwaras Act, 1925, the 
President of India is pleased to direct 
the dissolution with immediate effect 
of the Tribunal constituted vide the 
Punjab Government Notification No. 
432-OP dated the 26 April, 1962.” 


. This notification was challenged by 
‘Aulakh in a writ petition. Aulakh died 
on July 18, 1969 and’ the appellants 
were impleaded as his legal represen- 
tatives. They confined their claim to 
the emoluments alleged to be due to 
the writ petitioner from September 11, 
1965, till the date of his death. The 
High Court dismissed the petition and 


this appeal, by certificate, is from this 


. decision. 


2. Mr, Garg, appearing for the 
appellants, submitted that the notifi- 
cation dissolving the Tribunal was issu- 
ed for a collateral purpose, viz., to cir- 
cumvent the effect of the decision of 
the High ‘Court quashing the order re- 
moving Aulakh from the membership 
of the Tribunal and, therefore, the dis- 
solution was bad. In support of this 
contention, counsel relied uron the 


note written by the Deputy Advocate 


General after the writ petition filed by 
Aulakh was allowed. In that note he 
said: ` 

“If Mr. Aulakh is to be considered 
to be.a member of the Tribunal then 
the very working of the Tribunal will 
become impossible. Now there are 4 
oe instead of 3 contemplated by 
aw.” 


He. therefore, recommended the dis- 
solution of the Tribunal by a notifica- 
tion issued under S. 12 (1) of the Ac; 
and its re-constitution on the same day 
by another notification. 


3. Counsel contended that when 
the High Court allowed the writ peti- 
tion filed by Aulakh on the ground 
that his removal was bad in law, there 
was no legal vacancy to which an ep- 
pointment could have been made and 
for that reason the appointment of 
Kahla as a member of the Tribunal 
was void and, therefore, the Govern- 
ment should have allowed the  Tribu- 
nal to function with Aulakh as its 
member in place of Kahla and there- 
by given effect to the judgment of the 
High Court instead of circumventing 
it by dissolving the Tribunal under 
S. 12 (1), 


4. On thé other hand, counsel 
for the State of Punjab urged that 
under S. i2 (5) of the Act, it was not 
competent for the Government to re- 
move a member once appointed ex- 
cept on the grounds specified therein 
and the fact that the High Court de- 
clared that the removal of  Aulakh 
from the membership of the Tribunal 


-was bad would not have warranted the 


removal of Kahla from the member- 
ship of the Tribunal under that pro- 
vision. To put it differently, the con- 
tention of the counsel for the State of 
Punjab was that S. 12 (5) provides for 
all eases of removal of a member of 


2060 S. C. [Prs. 4-7] Gurdit Singh v. State of Punjab (Mathew J.) 


the Tribunal once appointed and since 
the removal of Kahla would not have 
been justified on any of the grounds 
mentioned in that section, the State 
Government could not have removed 
him from the membership and, there- 
fore,an impossible situation was crea- 
ted which justified the dissolution of 
the Tribunal under S. 12 (1) of the Act. 


5. We think that. thé conten- 


_|that the judgment of the’ High Court 
‘declared that the removal’ of Aulakh 
was bad in law, it would not follow 
that the appointment of Kahla in the 
vacancy created by the 
Aulakh was void. Assuming that the 
- appointment was . void, it was ^ void 
.Jonly as against Aulakh. There is noth- 
ing strange in the notion. of the ap- 
pointment being void as against Aulakh 
only, for, it was his rights that were 





and as Aulakh did not challenge the 
validity of the appointment, the ap- 
. |pointment became valid, even on the 


assumption that it was originally void. 
however 
void in the eyes of a court, wil pre- 


The appointment -of Kahla,. 


vail unless Aulakh challenged it. suc- 
|cessfully. Unless the law upheld the 
challenge, Aulakh must ‘accept what- 
ever the Governmient had done as valid 


land effectual. The fact that Aulakh » 
re- 


successfully challenged the order 
moving him from the membership as 
against the Government is of no con- 
sequence as Kahla was not bound by 
that decision. The validity of his ap- 
- pointment was not. challenged -in the 
writ petition filed by Aulakh; Kahla 
was not even made a party to that 
writ petition. His appointment, there- 
fore, remained unchallenged. That 
apart, he was functioning as a mem- 
ber of the Tribunal and was participa- 


‘ing in the decisjori.of cases. Section 12 


.(1) of the Act provides for the. consti- 
. tution of one or more Tribunals by fhe 


State Government .for. deciding claims . 
: the provi- 


made in accordance with 
sions of the Act. The Tribunal so con- 
stituted should consist of.a President 
and two other members appointed by 
the State Government. Therefore, it 
was essential that on the. removal : of 
Aulakh, there should be an appoint- 
ment to the vacancy as the business of 
the Tribunal could. not have been. car- 


‘removal of. 


affected by the appointment of Kahla 


. pose. 


.notification dissolving ^ the 


-Order dated July. 6, 1966,. 


ALR. 


ried on without filling the: vacancy 
created by the removal. We, therefore, 
find it difficult to hold on the ground 
of practical expediency also .that the, 
appointment of Kahla as a member of 
the Tribunal was void and, therefore, 
non est in the eye of law. Kahla hav- 
ing been appointed as a member of the 
Tribunal, he could have been remov red 
only in accordance with the provisions. 





i ‘of Section 12 (3). Tha z 
jtion urged on behalf of the State of; ara @) ee Prove] 


Punjab must prevail: From the fact. 


des: 


"The local Cr T may by 
notification remove any member of a 


: Tribunal, other than the President— 


' (i): If he refused to act or becomes 
in the opinion of the local Government E 


incapable of acting, or unfit to act, as 


a member or 


(ii) If he has absented himself 


_from.more-than, three consecutive meet- 


ings of the Tribunal, "Or. 
(iii) If he. is an “undischarged in- . 


solvent.” . 


The High. Court has considered the 
question whether the sub-section was. 
in force on the relevant date. and -its : 
conclusion was that it continued to be 


operative notwithstanding the purport- 


ed repeal The provisions of the sub- 
section did not contemplate a removal 
in the contingency. created by the facts| ' 
of the case and so the State Govern- 
ment had no power to remove him 
under the sub-section. The Tribunal 
could not have functioned with both 
ofthem as members in the teeth  of| 
the provisions of Section 12 (2) The 

grounds for dissolution of the Tribunal 
are not enumerated in the Act. We, 
therefore, agree with the view of the 
High Court thaf the dissolution of the 
Tribunal was not for a collateral puc- 


6. The other contention’ raised 
by Mr. Garg to the validity of the 
Tribunal 
was that the notification was issued by- 
S. K. Chibber, Secretary, Home De- 
partment, and not by the Governor. 
7. At the relevant time, Pun- 
jab was.under the President's Rule: 
and- according to Mr. Garg, the only. 
person competent’ to-issue the notifi- 
cation in question was the Governor. 


In support of this contention, he. reli- 


Secretariat 
"which al- 
located the business of the Government : 


x 


ed upon the Governor's 


1974 
' among various functionaries.: In para- 
graph 3. of that Order, it was provided 
that the Secretaries to the Government 
would dispose of the business relating 
to their respective Departments except 
cases which, under the Rules of Busi- 
ness of.the Government of: Punjab, 
1953, were required to be submitted to 
the Governor, the Council of Ministers 
or the Chief Minister, and as the busi- 
ness in question should have been sub- 
mitted to the Chief 
issuing orders, the Governor alone was 
competent to sanction the issue of the 
notification. Counsel relied on Rule 28, 
sub-rule (1) (xxii) of the Rules of Busi- 
ness which reads: » 
"28. (1) The following classes of 


-cases shall be submitted to.the Chief. 


Minister before the issue. of orders:. 
(xxii) Proposals for the creation, 

for a period exceeding six months or 

&bolition;of any public office, the ma- 


ximum remuneration of which is. be-. 


. tween Rs. 800 and Rs. 2,000/-." 

8.° - We do not think that the 
notification dissolving the ‘Tribunal 
.labolished any public office of the des- 
cription specified in the sub-rule. The 
Tribunal was: not abolished. It was 
only re-constituted. There was no 
abolition of any public office. Aboli- 
tion. means, "to destroy, extinguish, 
abrogate or annihilate”: We, therefore 
overrule the contention. of the ‘counsel. 


9. The result is that the appeal 
has to be dismissed and we do: so with l 


costs. 
Appeal "dismissed, 


x 
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Rent Control Act (1951), Ss. 13 (1) (e) 
and: 15 — Sub-letting before 1-1-1964 
— Notice to terminate not given 
landlord 
for eviction on ground of sub-letting 
after 1-1-1964 —  Maintainable -— 
Whether S. 51 Proviso (1) (ii) apres 

or (2) — ‘Privilege’ meaning — (X-Ret: 
(i) T.P. Act (1882), S. 111; (ii) Words 


: & Phrases — Privilege). 


Brief Note: — (A) A landlord is 


entitled to maintain a suit for recovery 
.of possession from the tenant, on the 


Eround of sub-letting, under S. 13 (1) 
(e) of the Saurashtra Rent Control Act 
(even after its repeal from 1-1-1964) 
read with S. 51 Proviso (2) of the Bom- 
bay Rent Act, although the sub-leiting 
was made during the pendency of the 
Saurashtra Rent Control Act (ie. be- 
fore 1-1-1964) and neither the notice 
to terminate the contract- was given nor 
the suit was filed before the date on 
‘which the Saurashtra Rent Control Act 
was repealed. (i.e, before 1-1-1964). 
(Para 17) 

“The right of a landlord to recover 
possession on the ground that the te- 
nant has sub-let the premises ig not 


an ‘accrued’ right within the meaning 


of S. 51 of the Bombay Act before the 
issue -of a notice to determine the te- 
nancy, if such notice was necessary 
under the law. (Paras 10, 13) 


But the landlord had the legal 
freedom as against the tenants to ter- 
minate the tenancy or not. The tenants 
had no right or claim that the land- 
lord should not terminate the tenancy 
and the landlord had, therefore, the 
‘privilage’ of terminating it on the 
ground that tenant had sub-let the pre- 
mises. This privilege would survive the 

f (Para 15) 


- But there was no question of the 
landlord terminating the tenancy under 
the Transfer of Property Act on the 
ground that the tenant had sub-let the 
premises. It is only. under S. 13 (1) (e) 
of the Saurashtra Act that a landlord 
was entitled to recover possession of 
the property on the basis that the te- 
nant had sub-let the premises; and, 
that is because, Section 15 of that Act 
unconditionally . prohibited a tenant 
from sub- letting. The Saurashtra Act 
nowhere. insists that the, ‘landlord 
should ‘issue a notice and terminate the 


_tenancy before instituting a suit for re- 
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covery of possession under S.13 (1) (e) 
on the ground that the tenant had sub- 
let the premises. The position, there- 
fore, was that the landlord was entitl- 
ed to recover possession of the pre- 
mises under S. 13 (1) of the Saurash- 
tra Act on the ground that the tenant 
sub-let the premises. It would follow 
that a right accrued to the landlord to 
recover possession under Section 13 (1) 
of the Saurashtra Act when the tenant 
sub-let the premises during the cur- 
rency of that Act and the right survi- 
ved the repeal of that Act under pro- 
viso (2) to Section 51 of the Bombay 
Act and, therefore, the suit for reco- 
very of- possession of the premises 
under Section 13 (1) read with cl. (e) 
of the Saurashtra Act after the repeal 
of that Act on the basis of the sub- 
letting during the currency of the Sau- 
rashtra Act was maintainable. (1922) 2 
K B. 422, 1895 AC. 425, (1961) A.C. 
901, and (1964) A.C. 541, Referred; 
Judgment of Gujarat High Court in 
AIR 1971 Guj 208, Affirmed but on 
different reasoning. (Para 17) 


Cases Referred: Chronological Paras 


1964 AC 541 = 1964-1 All ER 457, 
Free Lanka Insurance Co. v. Rana- 
singhe 12 

1961 AC 901 = (1961) 2 All ER, 721, 
Director of Public’ Works v. Ho Po 
Sang ; 12 

1922-2 KB 422 = 91 LJ KB 875, Ha- 
milton Gell v. White 11 

(1895) AC 425 = 64 LJ PC. 167, M 
bott v. Minister of Lands 


Judgment of the Court was "i 
vered by 

MATHEW, J.: :— In this appeal, by 
special leave, the question for consi- 
deration is whether the High Court 
was right in dismissing a revision peti- 
tion filed by the appellants and there- 
by upholding the judgment of the 
learned District Judge, Jamnagar, 
decreeing the suit filed by respondent 
No. 1 for possession of the suit premi- 
ses. 


2. The suit premises consisted 
of a building known as Abdul Rahman 
Manzil and it belonged to one Haji 
Mohamad, Haji Dada Wakf (Trust). 
The building was leased to Osman 
Jamal andCompany underarent note 
dated January 15, 1947. In or about the 
year 1951, the firm of Osman Jamal 


and Company was wound up and the, 


A.LR 


appellants took the premises on rent on 
a monthly rent of Rs. 320/-: The res- 
pondent, the landlord, purported to 
terminate this tenancy by a notice 
dated February 12, 1964 on the ground - 
that the appellants (tenants) had de- 
faulted in the payment of rent and 
had sub-let the premises. At the trial 
of the suit, the plea that the appellants 
committed default in payment of rent 
was given up and, therefore, the sole. 
issue before the Court was whether the 
appellants had sub-let the premises. 
The contention of the appellants was 
that under the contract of lease, they 
had the right to sub-let the premises 
afd, therefore, the respondent was not 
entitled to recover possession of the pre- 
mises. 


3. The trial court held that the 
contract of tenancy contained no pro- 
hibition against the tenant sub-letting 
the premises and so, the ‘respondent 
was not entitled to recover possession _ 
of the premises for the reason that the 
appellants had sub-let the pronus and 
dismissed the suit. 


4. The respondent filed an ap- 
peal against this decree before the 
District Judge. He held that Sec. 15 of 
the Saurashtra Rent Control Act, 1951 
(hereinafter referred to as "the Sau- 
rashtra Act") which prohibited a te- 
nant from  sub-letting the premises 
superseded the contract of tenancy be- 
tween the parties as that section was 
not subject to any contract to the con- 
trary and, therefore, the landlord ob- 
tained the right to recover possession 
of.the premises by virtue of S. 13 (1) 
(e) of the Saurashtra Act. He further 
held that the repeal of the Saurashtra 
Act by the Bombay Rents, Hotel and 
Lodging House Rates (Control) Act, 
1947 (hereinafter referred to as' "The . 
Bombay Act") on December 31, 1963, 
did not affect the rights, privileges, ob- 
ligations or liability acquired, accrued 
or incurred under the former Act and, 
therefore; the liability of the  appel- 
lants to ejectment under Section 13 (1) 
(e) of the Saurashtra Act on the ground 
of sub-letting could be enforced by a 


.suit, notwithstanding the repeal of that 


Act. The District Judge, therefore, al- 


. lowed the appeal and decreed the suit. 


5. Against this judgment, the 
appellants filed a revision before the 
High Court of Gujarat. When the ap- 
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plication for revision came up for hear- 
ing before a learned single judge of 
the High Court; he referred it to a 
Division Bench. The question before 
the Division Bench was: 


“Whether the landlord is entitled 
to maintain a suit for recovery of pos- 
session from the tenant, on the ground 
of sub-letting under Section 13 (1) (e) 
of the Bombay Rent Act (No. 57 of 
1947), as applied to Gujarat State on 
31 December 1963), where the sub-let- 
ting was made during the pendency of 
the Saurashtra Rent Contro] Act and 
neither the notice to terminate the con- 
tract was given nor the suit was filed 
before the date on which the Saurash- 
tra Rent Control Act was repealed?” 
The Division Bench, by its judgment, 
held that the suit to recover possession 
of the premises was competent under 
Section 13 (1) (e) of the Saurashtra Act 
ari M the repeal of that Act 
as the respondent had an accrued right 
within the meaning of S. 51, proviso 
(2) of the Bombay Act and confirmed 
the decree for ejectment. It is from this 
judgment that the present appeal has 
been filed. > 


6. As already stated, the Sau- 
rashtra Act was repealed on Decem- 
ber.31, 1963; the Bombay Act was made 
applicable to the area in question on 
January 1, 1964. The  appellants sub- 
let the premises while the Saurashtra 
Act was in force in the area. That Act by 
Section 15 prohibited sub-letting. not- 
withstanding anything contained in any 
law. Section 13 (1) (e) of the Saurash- 
tra Act provided: . 

"18. When landlord ‘may recover 
possession— 


(1) Notwithstanding anything con- 
tained in this Act, a landlord shall be 
entitled to recover possession of any 
premises if the Court is satisfied— 


x x x 
. (e) that the tenant has, since the 
coming into operation of this Act, sub- 
let the whole or part of the premises 
or assigned or transferred in any other 
manner his interest therein." 
Therefore, there can.be no doubt that 
the respondent could. have filed a suit 
to recover possession under S. 13 (1) 
of the Saurashtra Act on the ground 
that the appellants had sub-let the pre- 
mises while that Act was in force. But 
the appellants submitted that since no 


. which could survive the 
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notice terminating the tenancy was 
given before the repeal of the Saura- 
shtra Act, the respondent-landlord had 
no accrued right to recover possession 
repeal and 
therefore he was not entitled to file 
the suit after the repeal of that Act, as 
under the corresponding provisions of 
the Bombay Act, the suit was not main- 
tainable. 

7. - Section 13 (1) (e) of the Bom- 
bay Act provides: 

"13. When landlord may recover 
possession. — (1) Notwithstanding anv- 
thing contained in this Act but subject 
to the provisions of S. 15, a landlord 
shall be entitled to recover possession 
of any premises if the Court is satisfi- 


xx xx . XX 
(e) that the tenant has, since the 
coming into operation of this Act un- 


lawfuly sub-let the whole or part of 


premises ' or assigned or transferred in 
any other manner his interest therein." 
It may be noted that under the Bom- 
bay Act, there is no prohibition against 
sub-letting by tenant unless the con- 


tract of tenancy prohibited it. That 
idea is conveyed by the words "un- 
lawfully sub-let" in the sub-section, 


That apart, the section can obviously 
have no application as the sub-letting 
was before the coming into operation 
of that Act. 


8. The notice to terminate the 
tenancy was issued by the landlord on 
February 12, 1964 ie, after the Sau- 
rashtra Act was repealed and the suit 
was filed for recovery of possession of 
the premises after the Bombay Act 
came into force. As already stated, the 
Division Bench took the view that the 
landlord had an accrued right within 
the meaning of proviso (2) to S. 51 of 
the Bombay Act, and therefore, a suit 
could be instituted for recovery of pos- 
session under S. 13 (1) (e) of the Sau- 
rashtra Act. Section 51 of the Bombay 


Act, so far as it is material, provides: 


"51- Repeal of Sau. Act XXII of 
1951. and of Bombay LVII of 1947 as 


,extended to Kutch area and saying: 


The Saurashtra Rent Control Act, 
1951 (Sau. Act XXII of 1951) and the 
Bombay Hents, Hotel and Lodging 
House: Rates Control Act, 1947 (Bom. 
LVII of 1947) as extended to the Kutch 
area of the State of Gujarat by the 
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Government of India, Ministry of Sta- 
tes, Notification No. 215-J, dated the 


10th September 1951 are hereby re- 
, pealed: E 
Provided that 
: (1) such pepeni shall a 
x 


 (ü) affect any ‘tight, beide ob- 
ligation. or liability. &cquired, accrued 


or incurred under any law so repealed; 


(2) any such investigation, legal 
proceeding or remedy may be continu- 
ed. instituted or enforced and any such 
penalty, forfeiture and punishment, 
may be imposed, as if the auream law 
had not been. repealed,” i 


9. As already stated, the 


that before the issue of notice termi- 
nating the tenancy, the landlord had no 


_ accrued right to institute. a suit for re- . 


covéry of possession as the issue of a 
notice determining the tenancy on the 
ground of sub-letting was a sine qua 
non for filing a suit under Sec. 13 (1) 
(e) of the Saurashtra .Act. In other 
words, the.argument was that the sub- 


. letting by the tenant when the Sau- 


^ 


rashtra Act was in force only gave the 
landlord a right to terminate the te- 
nancy and that until the tenancy was 
terminated by a notice under the 
Transfer of Property Act, it cannot be 
said that any right accrued to the land- 
lord to recover possession of the pre- 
mises which would survive the repeal 
of the Saurashtra Act. . 

19. . If a notice. under the -pro- 
visions of the Transfer of Property Act 
was necessary to determine the te- 
naricy on the ground of sub-letting, we 
do not think that the High Court was 
right in its view that a right accrued 


-to the landlord: to recovér possession 


of the premises under Section 13 (1) 
(e) of the Saurashtra Act. merely be- 


. cause the tenant sub-let the premises 


and that was prohibited by Section 15 


of that Act. In other words, if the as- 


sumption of the High. Court’ that a 
notice terminating the tenancy on the 


ground of sub-letting ' was necessary - 


for filing a. suit under Section 13 (1) 
(e) of the Saurashtra Act was correct, 
then we do not think that the respon- 
dent-landlord had an. accrued right 
which would survive the: repeal of that 


: Act uices the notice was issued deter- 


: sib: 
~ mission on behalf of the appellants was: 


- the meaning of 
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mining the tenancy during the currency 
of that Act. We do not think that the] . 
right of a landlord to recover posses- 
sion on the ground that the tenant has 
Sub-let the premises is an accrued right . 
before the issue of a notice, if under 
any law it was necessary for the land- 


. lord to issue the notice to determine 


the tenancy on the ground of sub-let- 
ting. : , 

11.. In Hamilton Cell v. White 
(1922) 2 KB 422 Atkin LJ said that 
the provision of Section 38 (2) (c) of 
the English Interpretation Act, corres- 
ponding to Sec. 51, proviso (2), of the 
Bombay Act, was not intended to pre- 
serve abstract rights conferred by the 
repealed Act and that it. applies only 
to the specific rights given to an indi- 
vidual upon the happening of one or 
more events specified in the statute. 
The Court held in that case that a te- 
nant's general right to compensation 
for disturbance would not survive the 
repeal’ of the Agricultural Holdings 
Act, 1908. But, where a landlord, be- 


fore the repeal, - -had given his tenant 


notice to quit, the tenant had 'acquir-: 
ed a right’ which. would ‘accrue’ when 
he quitted his. holding—the right to 
receive compensation. In Albbott’ v. - 
Minister of Lands, 1895 AC 425 where 
the appellant claimed that as a pur- 
chaser of Crown land in New South 


Wales in. 1871 he became entitled _ 
under the Crown Lands ` Aliena- ~ 
tion Act 1861 .to make further 
purchases of Crown land `> adjoin- 


ing his original holdings. The Act of. 
1861 was repealed by the Crown Lands 
Act, 1884 which, however,. provided 
that notwithstanding the repeal ‘all 
rights accrued’ by virtue of the repeal- 
ed enactment should remain unaffect- 
ed. The Judicial: Committee held that 
the mere right existing at the date of 


-the repealing statute to take advan- 


tage of the provisions of the Act re- 
pealed was not a ‘right accrued’ within 
the saving clause. In 
Director of Public Works v. Ho Po 
Sang, 1961 AC 901, the Privy Council 
has had to consider the question. It 
was held that the fact that the Direc-- 
tor of Public Works had. given a Crown 
lessee notice of his intention.to grant 
a rebuilding certificate, which would 
enable the lessee to recover vàcant pos- 
Session from the persons in occupation 
of the premises, did not confer .any 
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right. to the certificate" on the. lessee, 
since various conditions had: remained 


to be fulfilled before the’ certificate 
could ‘be. granted, so- that -the lessee 


had:no more than a hope.that it would - 


be granted. Lord. Morris ot Borth-y- 


Gest said: 


“It may be, tliesétóre. that dude 


some repealed enactment a right has 
been given but that in respect of it 
some investigation or legal proceeding 
is nécessary. The.right is then unaf- 
fected and preserved..It -will be pre- 
served even if a process’ of quantifica- 
` tion is necessary. But there is a mani- 


fest distinction between an investiga-. a 


tion in respect of a right and an inves- 
tigation which is to decide whether some 
“right should or should: not be’ given. 
Upon a repeal the former is preserved 


by the Interprétation Act. The latter E 


is not." 

In Free Lanka Insurance Co. did: v. 
Ranasinghe, 1964 AC 541 Lord Evershed 
said that the distinction between what 
was, and what was not, a right must 
often be one of great fineness and the 
Court held that a claim given by -the 
Ceylon Motor Car Ordinance of 1938 
to an injured person against the other 
party involved in an 
"something more than a mere hope or 


expectation...... he had in truth a right- 


Mss although that right might fairly be 
called inchoate or contingent". 


13. We do not, however, think 
that the right of the landlord to termi- 
nate the tenancy by giving a notice. on 
the ground' that the tenant has sub-let 
the premises. was an“ accrued right 
within the meaning of Section 51 of 


the.-Bombay Act which would survive _ 


the repeal of the. Saurashtra Act. 


; 14. Mr. Patel ~ for respondent 

contended that éven if the landlord 
had no accrued "right, -he at least had 
a ‘privilege’. as -visualised ` in S. 51, 


proviso. (1) (ii) of the Bombay Act and. 
- that the privilege should - survive the 


repeal. 
SUA privilegium, in short, is: “a hen 


cial act affecting special”: persons with ' 
.right or .claim that 
‘should not terminate the tenancy and 
. the respondent had, therefore, the pri- 


an anomalous advantage, or with an 


anomalous burthen. It is derived from 


privatum,. which, as opposed. to publi- 
cum, signified anything which regards 


persons considered individually; publi-. 


cum being anything which regards peri 
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accident was” 
relatives. Where - there 


'correlatives. . 


‘that appellants had sub-let 
. mises. This privilege would survive the 


S. C. 2065 
and, as’ 


[Prs. 12-15} 
sons considered collectively, 


forming a society" 


(see Austin's Jurisprudence, Vol IL 
5th ed. (1911) p. 519) 
The meaning -of that word in jurispru- 
dence has undergone -considerable 
change. after Austin wrote. „According 
to Hohfeld: : te 

apes a privilege is the opposite of 
a. ao and the correlative of a’ ‘no- 


right." For instance, where "X has a 


right or claim that Y......should stay 
off: the land (of X), he himself has the 





.'privilege' of entering on the land: or 
‘in ‘equivalent words, X does. not have 


a duty to stay off.” 

. (see Fundamental 

tions, (1923) pp. 38-39) 
Arthur L. Corbin writes: 

^." "We. say that B had a right that A 

should not. ‘intrude and that A had. a. 
duty tó stay out. But if B had invited 

A to enter, we know that those results 
would not occur. In such case we say 

that B had no right that A should stay 


out and that A had the privilege of en- 


. Legal Concer 


- tering.” 


(see “Legal Analysis and Termi- 
nology”, 29 Yale Law Journal. nm 
According to Kocourek: 

"Privilege and inability are cor . 
is a privilege . 
there must be Inability. The terms are . 
The dominus of a Pri- 
vilege may prevent the servus of the 
Inability from exacting. an act from 
the dominus" 


2 (see "Jural- Relations", dnd 'ed., 
p. 24) g ES 
Paton says: 


| "The Restatement of the ee ‘of 


'- Property. defines a privilege-as a legal 


freedom: on the part of one person as 
against another to do a given act or a 
legal freedom not to do a certain act". 

(see . Jurisprudence, “3rd ed. (1964), 
5 266) ` 


“15, = "We: “think ist ihe respon- 


Aent andira -had thé legal freedom as 


against the appellants to terminate the 


tenancy or not. The appellants had. no 


the . respondent . 


vilege- of terminating it on the ground 
the pre- 
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repeal. But the problem would still re- 
main whether the respondent had an 
accrued right or privilege to recover 
possession of the premises under S. 13 
(1) of the Saurashtra Act on the ground 
.of the sub-letting before the repeal of 
that Act. The fact that the privilege to 
terminate the tenancy on the ground 
of sub-letting survived the repeal ‘does 
not mean that the landlord had an ac- 
crued right or privilege to recover pos- 
session under S. 13 (1) of that -Act as 
that right or privilege could arise only 
if the tenancy had been validly ter- 
minated before the repeal of the Sau- 
rashtra Act. ` . 


16. Be that as it may, we do 
not, however, think that the High Court 
. was right in its assumption that a 
notice under the Transfer of Property 
-Act was necessary to terminate the te- 
nancy on the ground that the appel- 
lants had sub-let the premises; or, for 
that matter, the landlord could legal- 
ly have terminated the -tenancy by 
giving a notice, unless the contract of 
tenancy prohibited the. tenant from 
sub-letting the premises. 


17. Under the Transfer of Pro- 
perty Act, mere sub-letting, by a te- 
nant, unless the contract of tenancy so 
provides, is no ground for terminating 
the tenancy. Under that Act a land- 
lord cannot terminate a tenancy on the 
ground that the tenant had sub-let the 
premises unless the contract of tenancy 
prohibits him from doing so. The res- 
pondent-landlord therefore could not 
have issued a notice under any of the 
‘provisions of the Transfer of Property 
Act to determine the tenancy, as the 
contract of tenancy did not prohibit 
sub-letting by the tenant. To put it, 
differently, under the Transfer of Pro- 
perty Act, it is only if the contract of 
tenancy prohibits sub-letting by tenant 
that a landlord can forfeit the tenancy 
on the ground that the tenant has sub- 
let the premises and recover possession 
of the same after issuing a notice. Sec- 
tion 111 of the Transfer of Property 
Act provides that a lease may be de- 
termined by forfeiture if .the tenant 
commits breach of any of the condi- 
tions of. the contract of tenancy which 
entails a forfeiture of the tenancy. -If 
sub-letting is not prohibited under the 
contract of tenancy, sub-letting would 
not be a breach of any condition in the 
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contract of tenancy which ‘would en- 
able the landlord to forfeit the tenancy 
on that score by issuing a notice. If 
that be' so, there was no question of 
the respondent landlord terminating 
the tenancy under the Transfer of 
Property Act on. the ground that 
the tenant had  sub-let the premises. 
It is only under Section 13 (1) (e) 
of the Saurashtra Act that a landlord 
was entitled to recover possession of 
the property on the.basis that the te- 
nant had sub-let the premises; and, 
that is because, Section 15 of that Act 
unconditionally prohibited a tenant 
from sub-letting. The Saurashtra Act 
nowhere insists that the landlord 
should issue a notice and terminate the 
tenancy before instituting a suit for 
recovery of possession under S. 13 (1)| 
(e) on the ground that the tenant had 
Sub-let the premises. The position, 
therefore, was that the landlord was 
entitled to recovery possession of the 
premises under Section 13(1) of the 
Saurashtra Act on the ground that the 
tenant sub-let the premises. It would 
follow that a right accrued to the land- 


lord to recover possession under Sec- 


tion 13 (1) of the Saurashtra Act when 
the tenant sub-let the premises during 
the currency of that Act and the right 
survived the repeal of that Act under 


. proviso (2) to Section 51 of the Bom- 


bay Act and, therefore, the suit for re- 
covery of possession of the premises 
under S. 13 (1) read with clause (e) of 
the Saurashtra Act after the repeal of 
that Act on the basis of the sub-letting 
during the currency of the Saurashtra 
Act was maintainable. In this view, we 
think that the judgment of the High 
Court must be upheld and we do so. 


18. The appeal is dismissed, but 
we make no order as to costs. . 
Appeal dismissed. 
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Index Note: — (A) Constitution of 
India, Article 32 — Habeas Corpus 
petition — Detention under Mainten- 
ance of Internal Security Act, 1971 — 
Unexplained delay of nine months be- 
tween detention order and alleged pre- 
judicial activity — Order quashed. 
{X-Ref:— Maintenance of Internal Se- 
curity Act (1971), Section 3). 

Brief Note: — (A) If in a given 
case the time lag between the preju- 
dicial activity of a detenu and the de- 


tention order made because of that 


activity is ex facie long, the detaining 
authority should explain the delay in 
the making of the detention order with 
a view to show that there was proxi- 
mity bétween the prejudicial activity 
and the detention order. If the detain- 
ing authority fails to do so, in spite of 
an opportunity having been afforded 
to it, a serious infirmity would creep 
into the detention order. AIR 1973 SC 
844, Rel. on. . (Paras 3, 5, 6) 
Cases Referred: Chronological Paras 
ATR 1974 SC 1264 = Writ Petn. No. 

344 of 1972, D/- 26-2-1974 = 1974 

Cri LJ 936, Lakshman Khatik v. 

State of West Bengal 6 
AIR 1973 SC 844 = (1973) 3 SCC 63, 


gal 
' Judgment of the Court was deli- 
vered by 


KHANNA, J:— Abdul Munnaf 
petitioner was ordered to be detained 
under Section 3 of the Maintenance of 
Internal Security Act, 1971 (ActXXVI 
of 1971) by the District Magistrate, 
Howrah with a view to preventing him 
from acting in any manner prejudicial 
to the maintenance of supplies and ser- 
vices essential to the community. The 
order for detention was made on 
March 6, 1972 and in pursuance there- 
of the petitioner was arrested on March 
23, 1972. The petitioner thereupon sent 
this petition for issue of a writ of ha- 
beas corpus through jail. 


2. Notice of the petition was 
issued to the State of West Bengal and 
the affidavit of Shri Sukumar Sen, 
Deputy Secretary Home (Special) De- 
partment, Government of West Bengal 
has been filed in opposition to the peti- 
tion. 

3. We have heard Mr. Suku- 


mar Ghosh, who has argued the case 
amicus curiae on behalf of the peti- 


Abdul Munnaf v. State of W. B. (Khanna J.) 


Nagen Murmu v. State of West Bene 


[Prs. 1-5] S.C. 2067 


tioner, and Mr. P. K. Chatterjee on 
behalf of the State, and are of opinion 
that the order for the detention of the 
petitioner should be quashed on the 


‘short ground that there was inordinate 


delay and no proximity in point of 
time between the alleged prejudicial 
activity of the petitioner and the order 
of detention. 


4, According to the grounds of 
detention, the petitioner was being de- 
tained because on June 7, 1971, he and 
his associates committed theft of navi- 
gational lamp from Achipore Buoy in 
river Hooghly as a result of which the 
movement of vessels carrying essen- 
tial commodities was disrupted. When 
the petition came up for hearing on 
Februaty 26, 1974, we found that a 
period of nine months had elapsed be- 
tween the incident of June 7, 1971 and 
the order of detention which was made 
on March 6, 1972. As the delay of nine 
months in the making of the order for 
detention after the alleged incident 
had not been explained, the case was 
adjourned for three weeks to enable 
the respondent State to file an affida- 
vit for explaining the delay. No affi- 
davit has, however, been filed on be- 
half of the respondent State to ex- 
plain the delay. It would therefore 
follow that the delay of nine months 
between the date of the incident about 
the theft of navigational lamp and the 
making of the order of detention re- 
main unexplained. 


5. The past conduct or antece- 
dent history of a person can appropri- 
ately be taken into account in making 
a detention order. It is indeed largely 
from prior events showing tendencies 
or inclinations of a person that an in- 
ference can be drawn whether he is 
likely in the future to act in a manner 
prejudicial to the maintenance of, 
public order or to the maintenance of 
supplies and services essential to the 
community. But in order to justify 
such an inference it is necessary to 
bear in mind that such past conduct or 
antecedent history should ordinarily be 
proximate in point of time and should: 
have a rational connection with the! 
conclusion that the detention of the 
person is necessary (see Nagen Murmu 
v. State of West Bengal, (1973) 3 SCC 
63 = (AIR 1973 SC 844 = 1973 Cri LJ” 
667). No doubt, it is both. inexpedient 
and undesirable to lay down any in- 


f 
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flexible test as to how far distant the’ 


past conduct or the antecedent history 
should be for reasonably and rational- 
ly justifying the conclusion thai the 
person concerned if not detained may 
indulge in prejudicial activities. If in 
a. given case the time lag between -the 
prejudicial activity of.a detenu : and 
the detention. order made because of 
that activity is ex facie long, the de- 
taining authority,.should explain the 





delay in the making of the detention. 
order with a view to show that there- 


as proximity between the prejudicial 
activity and the detention order. If the 


detaining authority fails “to do so, in. 


spite of an opportunity having | been 
afforded to it, a serious infirmity 


would creep into the detention-order. .. 
' - (N), 1572 (N), 1666, 1667, 1760 (N), 1870 


6. This Court in the 'ease of 
Lakshman . Khatik v. State of West 


Bengal, Writ Petn. No. 344 of 1972, de- 


cided on 26-2-1974 = (reported in AIR 


1974 SC 1264 = 1974 Cri LJ 936) held , 


that a delay of seven months in mak- 
ing an order for detention after.the in- 
cident which led to.the making of that 
order was fatal As'the' delay in the 
present case is for a longer period and 


for the delay, there is no escape from 
the conclusion that the detention of 
the petitioner is not in accordance with 
law. We accordingly accept the peti- 
tion, quash the order for the detention 
of the petitioner and direct that he be 
set at liberty. l ` 





‘Detenu Released. 
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i .. (V 61 C 385). 
(From: Punjab and Haryana) 
A. N. RAY. C. J. AND K. K. 
; MATHEW, J. 
^2 (1) Civil Appeal No. 941 (N) of 
. 1973: Amarjit Kaur, Appellant v. Pri- 
tam Singh and others, Respondents.. 


(2) Civil Appeàl No. 1123 (N) of 


1973: Smt: Tej Kaur & another, Ap- 


. pellants v. Ajaib Singh & 
pondents. — - MR 

- (3) Civil Appeal No.. 1572 (N)- of 
1973: Banta Singh, Appellant v. 
chan Singh & others, Respondents. . 


HR/HR/D358/74/MVJ 


others, Res- 





no cogent explanation has been given. 


Ba-. 


A. I. R. 


(4) Civil Appeal No..1666 of 1973: 
Karamchand & anothér, Appellants v. 
Partap Singh & another, Réspondents. 

(5) Civil Appeal No. 1667 of 1973: 
Ranjit Singh, Appellant v. Narinjan 
Singh & others, Respondents.. 

" (6) Civil Appeal No. 1760 .(N)~ of 
1973: Chhanga Singh, Appellant v. - 
Maghar Singh and another, Respon- 
dents. n ; f 

(7) Civil Appeal No. 1870 of 1973: . 
Bakshish Singh and another, Appel- 
lants v. Harbans Singh and. others, 
Respondents. > í : 

(8) Civil Appeal No. 8 of 1974: 
Harbhajan Singh, Appellant v.. Mohan 
Singh and . others, . Respondents... 

Civil Appeals Nos. 941 (N), 1123 


of 1973 and Civil Appeal No. 8 of 1974 
D/- 6-8-1974. 

Index .Note: — (A) Punjab Pre- 
emption (Repeal) Act (11 of 1973) Sec- 
tion 3 — Bar to pass decree — Appeal 
against ^ pre-emption. decree — Act 
coming into force during pendency of 
appeal — Appellate Court cannot dis- - 
miss. appeal as it would amount to 
passing of decree — (X-Ref:— Civil 
P.C. (1908), O. 41 R. 27). ` 


. Brief Note: — (A) Held, that the - 
appeal being a rehearing, if the High 
Court were to dismiss the appeal, it 
would be passing a decree. in a suit for 
pre-emption.  Therefore,. the only 
course open to the High Court was.to 
allow the. appeal. (Para 5) 
Cases Referred: Chronological Paras : 
AIR 1941 FC 5 = 1940 FCR 84, Lach- 

meshwar.Prasad Shukla v. Keshwar 

Lal ` 4 


- ILR (1902) 26 Mad 91 (FB), Kristnama 
4 


"Chariar v. Mangammal. 
The Judgment of the.Court was 


delivered by: 7 


. MATHEW, J.:— In‘ these appeals, 
a common question of law arises for 
consideration and this judgment will 
dispose of all the: appeals. 


| 2. We will take up for consi- 
deration Civil. Appeal No. 941 (N) of 
1973. The appellant challenges the cor- 
rectness of a decree passed by the 
High Court dismissing a suit for pre- 
emption. The plaint property belonged 
to defendant No. 4. He sold the same 
to defendants Nos. 1 to 3 by a sale deed 
dated July 29, 1965 and registered on 


1974 
October 14, 1965. The appellant who is 


the daughter of defendant No. 4, claim- .: 
Mad 91 at pp. 95, 96 (FB) in language 


ing that she has a right to pre-empt, 
instituted the suit through her guar- 
dian. The trial court decreed the suit: 
Against the decree, an appeal, was pre- 
ferred by the vendees. That appeal 
was dismissed on July 17, .1971. ‘An 
appeal was preferred -to the High 
Court against this decree. The Punjab 
Pre-emption (Repeal) Act, 1973 (Act 
11.0f 1973).received the assent of the 
Governor of Punjab on April 6, 1973 
and was published in the Punjab Ga- 
zette on April 9, 1973. The High Court 


allowed the appeal and dismissed the- 


suit holding that the provision of S. 3 
of the above Act should govern the 
decision. The plaintiff-appellant then 


applied for leave to file letters patent ` 


appeal.- That. was- dismissed. 
3. Section 3 of the Punjab Pre- 
emption (Repeal) Act, 1973 provides: 


"Bar to pass decree in 
pre-emption.—On and from the date 


of commencement of the Punjab Pré- - 


emption (Repeal) Act, 1973, no court 
Shall pass a decree in any suit for pře- 


` ` eimption.” 


The section, in - -effect, says 
court shall decree a suit for pre-emp- 
tion after the coming into force.of the 
Act. The question is, whether the ap- 
pellate court, when it passes, a decree, 
confirming the decree for pre-emption 
passed by the trial court or the lower 
appellate court, is passing a decree for 
pre-emption. 


4. In  Lachmeshwar 
1940 FCR 84 = (AIR 1941 FC 5) it was 


held that once the decree passed by a ' 


. court had been appealed against the 
matter became sub judice again and 
thereafter the appellate court has sei- 
sin of the whole case, though for cer- 
tain purposes, eg, execution, the 
decree was regarded as final and the 


‘courts below. retained jurisdiction. The: 


Court further said “that it has been 


a principle of legislation. in British. 
India at least from 1861 that a court of ^ - 


appeal shall have the same powers and 
shall perform as nearly às may. be the 
same duties as are conferred and im- 
` posed by the Civil Procedure Code on 
. courts `of original jurisdiction, that 
even before the enactment of that 
Code, the position was explained by 


Official Tiquiditor v. Ro bestkáehar . 


.suit for 


that no 


i Respondents. 


S, C. 2069 


Bhashyam Dai J. in Kristnama 
Chariar v. Mangammal, ILR (1902) 26 


which makes it clear that the hearing 


-of an- appeal is under the processual 


law of this country in the nature of ` 
& re-hearing, and that it is on the 
theory of an appeal being in the nature 
of a re-hearing that the courts in this , 
country have in.numerous cases recog- 
nised that in moulding the relief to be 
granted in:a ease on appeal, the court 


. Of appeal is entitled to take into ac- 


count even facts and events which have 
come into existence after the decree 
appesleg against. 


0 5 As an appeal: is a re-hear- 
ing, it would follow that if the High 
Court’ were to dismiss. the appeal, it 


"^ would be passing a-decree in a suit for 


pre-emption. Therefore, the only course 
open to the High Court was to allow 
the appeal and that is what the High 
Court has done. In other words, if the 
High Court were to confirm the decree 
allowing the suit for per-emption, it 
would be passing a decree in a suit for 
pre-emption, for, when the appellate! 
court confirms a decree, it passes a 
decree of its own, and therefore, the 


. High Court was right in allowing 


the appeal . 


6. We, therefore .dismiss the 
appeals but, in the circumstances, make 
no | order. as to costs. 


Appeals dismissed. 


m Prasad ` 
Shukul v. Keshwar. Lal Chaudhuri, - 


AIR 1974 SUPREME COURT 2069 
. (V 61 C 386). 
. (From: Bombay) 
P. JAGANMOHAN REDDY, M. H. 
BEG AND A. ALAGIRISWAMI, JJ. 
The Official Liquidator,  Appel-. 
lant v. Raghava sued and others, 


- 


Civil Appeal No. 1283 of 1968, D/- . 


26-8-1974.. 


- Index Note: — (A) Companies Act 
(1913), Ss. 202 and 235. — Misfeasance 
application against directors — Con- 
tents of — Burden of proof on Official 
Liquidator — Court’ wrongly refusing 


to admit evidence — Power of High 


IR/IR/D734/74/KSB 
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Court to direct recording of additional 
evidence. (X-Ref;— Civil P.C. (1908), 
O. 41, R. 27). ` à ; 


, Brief Note: — (A) A misfeasance 
. action against the directors being a 
serious charge of misconduct or breach 
of trust, the application by the official 
liquidator should contain a detailed 


narration of the specific acts of com- - 


mission and omission on the part of 


each director quantifying the loss to- 


— the Company arising therefrom. The 
burden of proving misfeasance or non- 
feasance rests on the official liquida- 


tor. If without. giving sufficient par-. 


ticulars the official liquidator merely 
relied on the’ evidence recorded at the 
public examination of the directors 
anda few documents. tendered in evi- 
dence but no evidence was led by him 
after the show cause notice was issued 
the District Judge is not justified in 
refusing the prayer of the respondent 
directors to lead some evidence in re- 
gard to charges levelled against them, 


allow production of some more docu- ` 


ments and to cross-examine the for- 
mer managing director who was inst- 
rumental in initiating the action. In 
such circumstances the High Court in 
‘appeal had power under O. 41 R. 27 
(a) Civil P.C. to direct the trial Court 
to record additional evidence. Decision 
of Bom. H.C. D/- 22-3-1963 Affirmed. 
Case law referred. (Paras 5, 7) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1008 = (1965) 1 SCR 

542, Municipal Corporation for Grea- 

ter Bombay v. Lala Pancham 5 
AIR 1957 SC 912 = 1958 SCR 533, 

State of U. P. v. Manbodhan Lal 5 
AIR 1951.SC 193 = 1951 SCR 258, 

Arjan Singh v. Kartar Singh 5 

. The Judgment of the Court was 


delivered by 


JAGANMOHAN REDDY, J.:— 
This appeal is by certificate against 
_the judgment of the High Court of 
Bombay. varying the judgment and 
decree passed against respondents 1 to 
4 by the District Judge of Nagpur on 
an application under Section 235 of the 
Indian Companies Act.7 of 1913 — 
hereinafter called ‘the Act’. 


2. It appears that in or about 
April 1949 the Industrial & Agricultu- 
ral Engineering Company (C.P) Ltd. 
— hereinafter referred.to as ‘the Com- 


pany' was formed under the Act with 
its registered office situated at Nagpur. 
From the date of the. Company's in- 
corporation till August 27, 1952 one 
Shantilal Nemchand Shah respondent 
5 was the Managing Director, while 


. Tespondents 1 to 4 were the Directors 


of the Company. On August 27; 1952, 
respondent 5 resigned as Managing 
Director and in his: place two Direc- 
tors C. V. Krishnamurthi respondent 2 
and M. Ganpatram respondent 3 were 
appointed Directors. These two new 
Directors were the employees and 
Directors of a concern known as In- 
dustrial & Agricultural- Engincering 
Company (Bombay) Ltd. — herein- 
after called ‘the Bombay. Company’. 
Respondent 4 T. K. Shamu is the cou- 


‘sin of respondent 1 Raghawa Desika- 
‘char. There’ was 


1 also a partnership 
firm consisting of respondent 1 and 
some others. The office of this partner- 
ship was located in the office of the 
Bombay. Company. After August 27, 
1952, respondent 5 having resigned the 
office of Managing Director was only 
8 shareholder and it transpired that as 
the Company was not making profits, . 
the Directors called a meeting of the 
shareholders of the Company on July 
29, 1954, in order to obtain a Special 
Resolution for voluntary liquidation of 
the Company. Even before this meet- 
ing took place, respondent 5 as share- 
holder of the Company filed an appli- 
cation on July 26, 1954 in the District 
Court at. Nagpur against the Company, 
respondents 1 to:4 and other parties 
praying for an order for compulsory 


“winding up of the Company. The Dis- 


trict Judge passed an order on July 
13, 1955 directing compulsory winding 
up of the Company and appointed one 


'K. S. Misra as the Official Liquidator 


of the said Company. The Official 
Liquidator Misra made a report to the 
District Court on’ April 28, 1956 asking 
the Court to pass an order for the 


: public examination of respondents .1 


to 4 — the Directors of the Company. 
The District Judge passed the order 
prayed for under Section 196 of the 
Act om July 7, 1956. Pursuant to the 
said order. respondents.1 to 4 were 
publicly examined by. the Official 
Liquidator, and cross-examined by 
other parties, The. Official Liquidator 
also asked for the examination of res- . 


/1974 | 


pondent 5 who however was directed 
by the District Judge to be present in 
the Court. But since the. District Judge 
- was not in a position to know why and 
for what purpose respondent.5 was to 
be examined. he directed the. Official 
Liquidator or Mr. Mani to’ make an. 
applieation for that purpose. On June 
20, 1957 the Official Liquidator stated 
that he did not want to examine res- 
pondent 5. Again on July 10, 1957 the 
Official Liquidator requested the Court. 
` (contd. on col. 2) 


(1): Commission in respect of sales 
' of General . Motors pumping 
sets worth about Rs. 5 lakhs 


at 4 per cent. to Bombay. Em 


(2) Three per cent commission on 
General Motors supplied, tra- 
nsaction worth Rs, 12 lakhs. - 

(3) Commission due on other. arti- 
cles supplied to Model Mills | 

` and Power House etc. 

(4) For stock, furniture, motor ear “ 
etc. purchased by the Bom- ` 
.bay Company at a very low 
price. The amount  mention- 
ed being the difference be- 
tween the real price and the 
purchase price. "NN 

(5) Improperly remitted to a sister 
concern LA.EC. (Hyderabad) 

Ltd. ae 

(6) Commission on the sale of a. 

l boiler manufactured by Stain- _ 
Muller to M. P. Electricity 
Board for Itarsi Power House 
through the instrumentality. 
of the Nagpur Company. 


Total. 


Thereafter the Official Liquidator ap- 
plied for certain amendments to .the 
- application and for impleading respon- 
„dents 1 to 4 — Directors of the Com- 
pany in liquidation. The District Judge 
by his order dated. December. 7, 1967 
allowed the application and according- 
ly the application dated July 11, 1956 
was amended. Respondents.1 to 4 “by 
their reply dated December 27, 1957, 
showed cause against the said applica- 
tion of the Official Liquidator and re- 
quested that they may be allowed to 
lead evidence in connection with the 
charges mentioned in the application 
‘of the Official Liquidator. They -also 
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to examine respondent 5 and the learn- 
ed Judge passed an order on the same: 
day directing examination of respon- 
dent 5 at 3 P.M. on that day. On July 
11, 1957, the Official Liquidator made 
an application that as the four Direc- 
tors respondents 1 to 4 had - illegally 
withheld or retained certain amounts 
specified therein they became liable to 
refund or repay the amounts with 
costs and with such interest as the 
Court deems fit. The items which were 
said to.be withheld were as follows: 


Rs. 20,000-0-0 
Rs. 36,000-0-0 


. 30,000-0-0 


. 90,000-0-0 


. 2,686-3-0 


Rs. 1,30,000-0-0 


.. Hs. 2,48.686-3-0 


requested that they be allowed to 
cross-examine respondent 5 Managing 
Director of the said Company. The 
District Judge. however, by his order 
dated September 4, 1958, rejected the 
application of respondents 1 to 4 and 
on October 9, 1958, he passed a decree 


against respondents 1 to 4 for items 


(0, (2, (5) & (6), for 


namely, 


Rs. 20,000/; Rs. 36,000/-; Rs. 2,686/3/- 


and Rs. 1,30,000/- with interest at 4 
per cent. p..a. The District Judge fur- 
ther directed the Official Liquidator to 
furnish a statement in respect of the 
amounts due on certain charges which 
was accordingly furnished by him on 
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October 23, 1958. On October 25, 1958, 
the District Judge ordered respondents 
1 to 4 to pay further amounts of Rs. 
36,649-32p and Rs. 21, 700-75p as per 
the report of the Official Liquidator. 
This order formed part of the decree 
dated October 9, 1958. 


3. Respondents 1to 4 preferred 
an appeal to the High Court of Bom- 
bay which by an interlocutory judg- 
ment dated January 25, 1963 set aside 


the order made by the District Judge 


refusing respondents 1 to 4 permis- 
: sion to lead evidence and permission 
to cross-examine respondent 5. Accor- 
dingly the Bench ordered the case to 


be remanded to the City Civil Court at’ 


Bombay to record additional evidence 
in the said matter under O. 41 R. 27 
Code of Civil Procedure and remit to 
it that evidence. 


4. On an applieation dated Fe- 
bruary 11, 1963, the Bench of the High 
Court by its order dated February 12, 


1963, refused to allow respondents 1. 


to 4 to produce certain documents 
which were not produced by: them at 
an earlier stage. Pursuant to the afore- 
said orders dated January 25, 1963 and 
February 12, 1963 respondents 1to 4 
led the evidence of 11 witnesses in- 
cluding themselves and cross-exatnin- 
ed respondent 5. They also filed cer- 
tain documents, No evidence was led 
by the Official Liquidator or respon- 
dent 5. 
dence was transmitted to 


the High 


: Court the Bench by its judgment D/-- 


22-3-1963 passed a decree against res- 
pondents 1,2 and 3 to pay to the Offi- 
cial Liquidator -of the Company a 
sum of Rs. 11,973/12/- in. respect of 
certain stock-in- trade, r motor 
.cycle, motor car sold by the said Com- 
pany and a further sum -of Rupees 
9.686/8/3 being a part of.the debt re- 


mitted by the said Company with in- 


terest on the aforesaid amounts at 6 
per cent from July 25, 1954 until pay- 
. ment. The remaining 
Official Liquidator was set aside and 
the decree of the District Court was 
reversed to'^that extent. 


5. The first question that has been 
urged before us is whether the High 
Covrt of Bombay was right in direct- 

‘ing additional evidence to be led by 
respondents 1 to 4 under O. 41, R. 27 


` which additional 


After the record of the evi-. 


‘claim of the 


A. I. R. 


Code of Civil Procedure. This Court - 
has, in several decisions, laid down the 
circumstances in which an Appellate 
Court will be justified in directing ad- 
ditional evidence to be recorded for 
the disposal of the appeal. Order 41 
R. 27 Code of Civil Procedure under 
evidence could be 
called for states thus: 


"(1) The parties to an appeal shall 
not be entitled to produce additional 
evidence, whether oral or documen- 
tary, in the Appellate Court. But if— 

(a) the Court from whose decree 
the appeal is preferred has refused to 
admit evidence which ought. to have 
been admitted, or 


(b) the Appellate Court requires 
any document to be produced or any 
witness to be examined to enable it to 
pronounce judgment, or for any other 
substantial cause, 


the Appellate Court may allow such - 


evidence or document to be produced, 
or witness to be examined. 

(2) Wherever additional evidence 
is allowed to be produced by -an Ap~ 
pellate Court, the Court shall record ` 
the reason for its admission.” 

It is apparent that by the terms of the 
above rule, it is only where the Court 
has impoperly refused to admit evi- 


“dence or where the Appellate Court 


requires additional evidence to be re- 
corded in order to enable it to pro- 
nounce judgment that it can make 
such an order. Under O. 41 R. 27 (1) 
(b) the Court may require additional 
evidence either to enable it to pro- 
nounce judgment or it may require 
additional evidence to be recorded for 
any other substantial cause. In Arjan 
Singh v. Kartar Singh, 1951 SCR 258 
— (AIR 1951 SC 193) it was held that 
the legitimate occasion for admitting 
additional evidence .in appeal is when.-. 
on examining the evidence as it stands. 
some inherent lacuna or . defect : be- 
comes ‘apparent, not where a.discovery 
is made outside the court, of fresh evi- 
dence, and an application is made to 
import it. The true test is whether the ` 
appellate court. is able to pronounce 
judgment on the materials before it, 
without taking into consideration the 
additional evidence sought to be ad- 
duced. See also State of U. P. v. Man- 
bodhan Lal 1958 SCR 533 = (AIR 
1957 SC 912) and Municipal, Corpora- 


1974 
tion for- Greater Bombay v. Lala Pa- 


ncham, (1965) 1 SCR 542 at p. 548. ` 


(AIR 1965 SC 1008). The learned Advo- 


cate for the appellant, while admitting 


that the Appellate Court has power to 
record additional evidence, submits 
that the High Court did not go through 
the evidence, nor did it apply its mind 


as to whether the case was such ,that 


it could not pronounce judgment on 
the materials before it without taking 


into consideration the additional evi-` 


dence sought to be adduced. This argu- 


ment, however, ignores. the provisions ` 


of'O. 41 R. 27 (1) (a) under which an 
Appellate Court can direct additional 
evidence to be recorded if the Trial 
Court had refused to allow or declined 
to record evidence. which the party 
against. whom the decree had been 
passed was prepared to produce before 
it. What we must, therefore, see is 
whether the District Judge had im- 
properly rejected the request to re- 
cord the evidence of the respondents 
and consequently’ whether -the High 
Court was justified in directing addi- 
perusal of the "record. we ‘have no 
properly rejected `- the prayer of the 
'|respondents that they .should ‘be 
allowed- to lead evidence in connec- 
tion . with the charges mentioned in 
the application filed by the 
Liquidator and that they should be 





6. The Roznama dated Septem. 
ber 4, 1958 shows that on that day 
the four respondents, namely respon- 


dents 1 to 4 represented by Mr. Amin, 
and the Official Liquidator in person. . 


appeared before the District ^ Judge. 
The order made in those proceedings 
is as follows: . 


“Mr, ‘Amin. for E E 
wanted that the petitioner should be 
put into the witness box so as to en- 
able him to cross-examine the  peti- 
tioner ón the point of alleged misfeà- 
sance, From the record it appears that 
the petitioner was under -cross-exami- 
nation fof a great length of timie and 
it is on the material elicited in his evi- 
dence, as also on the record otherwise 


available here, that the charge of mis- 


feasance is.made.- Mr. Amin’s-conten- 
tion is that when the. petitioner was 


tional evidence to be recorded. On a 


` |doubt that the District Judge had im-: 


.. Official . 


allowed to Stossscxamipe respondent 5: 


- against 
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cross-examined by Mr. Mani, Mr. Mani 
represented . the four different com- 
panies and not these respondents. This 
may be so, but I do not think now I 
should allow another  cross-examina- 
tion of the petitioner when from the 
record it appears that.a detailed and 
Searching cross- -examination „was made 
of the petitioner............ .. Besides, there 
was no question of leading any evi- 
dence, since the case was fixed for 
argument from’ 21-1-58. The only part 
which the parties had to play was to 
point out the documents on which 
each relied for proving or disproving 


. the alleged: misfeasance. 


View weI do^not think it is pos- 
sible for me to put the hands of the 
clock behind by reverting to the stage 
of leading evidence, when this matter 
has been fixed for argument since 21- 
1-1958. Hence the. request is rejected." 


7. - The above proceedings clear- 
ly show that no opportunity was given 
to. respondents 1 to 4 because proceed- 
ings of January 12, 1958 show that as 
Soon as written statement was filed on 
Dec., :30, 1957 the District Judge fix- 
ed the case fór- argument. The pro- 
ceedings of July 7, 1958 further show 
that Mr. Amin had brought to the 
notice of the Official Liquidator that 
he should .be supplied with materials 
on which the Official Liquidator would 
rely for the alleged malfeasance on the 
part of his clients, but no materials 
were furnished by the Official Liqui- 
dator. Accordingly on the second 
hearing after.the' aforesaid  applica- 
tion,.a petition for submitting. : fresh 
evidence. and for cross- examining res- | 
pondent 5 was made but it was re- 
jected. The show cause~ notice was 
given by the Official Liquidator on the 
basis of the public examination of res- 

pondents 1 to 4. It.is only in answer 
to the show cause notice that respon- 


‘dents. 1 to 4 could lead evidence and 


cross-examine respondent 5. It may be 
mentioned that  misfeasance action 
the Directors is a serious 
charge. It is a charge of misconduct or 
misappropriation or breach of trust. 


.Fof:this resson the application should 


contain a detailed narration cf the. 
specific acts. of commission and omis- 
sion-on the part of each Director 
quantifying the loss to the Company 
arising out of such acts or. omissions, 
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The burden of proving misfeasance or 
. non-feasance rests on the Official 
Liquidator. The Official Liquidator, it 
may be mentioned, merely relied upon 
. the evidence recorded in public exa- 
- mination of the Directors and on 8 
few documents tendered in evidence, 
At the stage of public examination 
there was no charge. of misfeasance 
against the Directors and they. were 
not in a position to know what would 
be the grounds that would be alleged 
against them for recovering any 
amounts, for the loss said to have been 
caused to the Company by reason of 
such misfeasance. The application made 
by the Official Liquidator did not give 
sufficient particulars, which, in our 
view, it should have. Once a show 
cause notice was given to respondents 
lto 4 the Official Liquidator did not 
lead any evidence nor rely upon any 
other documents, nor did respondent 5 
who was instrumental in initiating the 
misfeasance case against respondents 
1 to 4 lead any evidence. In our view. 
there was no justification whatsoever 
for the District Court to reject the evi- 
dence which the respondents had in- 
tended to lead or to disallow the pro- 
duction of documents other than those 
already produced, and for that reason 
the High Court rightly ordered that 
additional evidence be recorded in this 
case. : 





| 8. Now coming .to the merits 
of the appeal. The first challenge is to 
the disallowance of Rs..1,30,000/-. This 
amount represented the commission on 
the sale to M. P. Electricity Board of 
a Stein-Muller Boiler for Itarsi Power 
House through the instrumentality of 
the Nagpur Company. The reason why 
the High Court disallowed this amount 
is because the Official Liquidator fail- 
ed to establish that there was any con- 
nection with the Nagpur Company and 
the sale of this Boiler to the  Itarsi 
Power House of the M.P. Electricity 
Board. On the admitted facts of the 
case itself this .conclusion is amply 
justified. It appears that there was a 
. partnership firm. known as Industrial 
and Agricultural Engineering Company 
— hereinafter called ‘the I.D.D.’. This 
partnership firm was the sole selling 
agent for .Stein-Muller machinery. and 
products..On October 31, 1953, the 
M, P. Electricity Board agreed to pur- 


chase from the partnership a Stein- 
Muller Boiler for a sum of about 
£ 86,000 in respect of which there was 
an agreement between the LD.D, and 
the Electricity Board. The Electricity 
Board agreed to pay a sum of Rupees 
1,50,000 to the LD.D. for certain ser- 
vices. Out of this sum the Official 
Liquidator claimed Rs. 1,30,000/- on the 
ground that it amounted to 10 per 
cent. of the commission which was due 
to the Nagpur Company from the 
LD.D. and which was wrongly with- 
held by the latter Company, with the 
acquiescence of respondent 1 who was, 
one of the partners of the LD.D. The" 
case of the Official Liquidator was that 
Shantilal Shah then Managing Direc- 
tor of the Company had contacted the 
officers of the M. P. Electricity Board 
and it was through his efforts that the 
ultimate contract was entered upon. 
Accordingly a part of the commission 
which the LD.D. was claiming on be- 
half of the Nagpur Company may be 
allowed to. the Company. 


' 9. - The defence of respondents 
1to 4 is that the Nagpur Company 
had nothing to do with the LD.D. and : 
that the order was obtained by the 
LD.D. partnership itself. In our view, 
it is not the case of the Official Liqui- 
dator that there was an agreement 
under which a part of the commission 
was payable by the I.D.D. to the Nag- 
pur Company and much less is there 


‘any justification for our holding that 


respondents 1 to 4, even if there was 
any agreement, which on the evidence 
we say there was not, had intended 
to withhold the araount. The High 
Court has gone into the evidence very 
carefully and we do not see any rea- 


.Son for disagreeing. with its conclusion. 


10. With respect to item (1), 
namely, commission in respect of sales 
of General Motors pumping sets worth 
about Rs. 5 lakhs at 4 per cent. viz. 
Rs. 20.000/-, the foundation of the 
claim is the payment made by one 
Premnath Transport ‘Company at 
Delhi to the Bombay Company as in- 
fringement commission, because they 
had sold certain machinery of the 


‘General ‘Motors Ltd. in Bhopal area, 


the agency of which was held by the 
Company, and consequently the Com- 
pany agreed to give an infringement 
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commission of 4 per cent to the Bom- 
bay Company. This amount of Rupees 
20,000/- is claimed out of that amount. 
It is contended that Bhopal was within 
the area allotted. to the Nagpur Com- 
pany and, therefore, it was entitled to 
the commission. This was denied by 
the Directors. The Official Liquidator 
failed to establish that the Nagpur 
Company was entitled to the whole or 
part of the infringement commission 
by reason of the fact that it was a sole 
selling agent of the General Motors 
parts in that particular area or it had 
an exclusive  Sub-agency from the 
Bombay Company. The High Court 
considered that the evidence in the case 
was not sufficient to establish either 
of these claims. We have not been per- 
suaded to hold otherwise. 


11. In so far as item (2) for 
Rs. 36,000/- is concerned, here again 
the Nagpur Company was being paid 
15. per cent and 20 per cent commis- 
Sion in respect of machinery and spare 
parts respectively by the Bombay Com- 
pany which Company was retaining 5 
per cent. of the commission in respect 
of the orders placed by the Nagpur 
Company. According to the Official 
Liquidator the Bombay .Company was 
only entitled to retain 2 per cent and 
consequently the Nagpur Company 
would be entitled to a further 3 per 
cent. which had been wrongly with- 
held. Here again the High Court con- 
sidered that there was not sufficient 
evidence to sustain the claim. Shanti- 
lal Shah who gave evidence did not 
spell out the actual terms of the agree- 
ment between the Nagpur Company 
and the Bombay Company by reason 
of which the Bombay Company was en- 
titled to retain only 2 per cent and not 
5 per cent. It was held, and there is 
nothing to establish to the contrary 
inasmuch as the evidence of respon- 


dents 1 to 4 as Directors of the Com-- 


pany was confirmed by the first mi- 
nutes, the explanation given by the 
respondents must be accepted. Reli- 
ance was placed on sub-item (2) of 
Ttem 2 of the minutes of the Board of 
Directors of the sister companies at 
which Shantilal Shah was also present. 
]t was agreed and accepted by all the 
associates that a commission of 2 per 
cent on all such imports on the c.i.f. 
or £o. b. invoice value, as the case may 


be. should be paid to the Bombay 
Office. But in so far as sub-item V of 
Item III was concerned, it was unani- 
mously agreed that the associated offi- 
ces should pay a commission of 5 per 
cent,on their imports covered by the 
licences owned by the Bombay office. 


12. The third item is for 
Rs. 30;000/- in connection with the 
supplies to Model Mills and the Power 
House in Nagpur with the products 
of the Mysore Electric Company Ltd. 
There. was some suggestion that the 
Bombay Company should reduce its 
commission from 5 per cent to 2 per 
cent but as the High Court pointed out 
that it had absolutely no connection 
whatsoever with the inter-Cornipany 
transactions in respect of goods of. 
which agency was held by the Bom- . 
bay Company. The evidence of Shanti- 
lal Shah in this regard was considered 
to be highly unsatisfactory. Apart from 
that Exhibit T — a letter dated Fe- 
bruary 2. 1950, clearly showed that 
the arrangément between the Nagpur 
Company and the Bombay : Company 
was to give commission at a particular 
rate. The High Court extracted the 
relevant portion of the letter which 
merits repetition. It says: 


"I am glad to inform you that we 
have been able to get some additional 
concession by way of extra discounts 
from the Mysore Lamp Works and as 
intimated to you personally during 
your recent visit, we shall give you a 
portion of this extra commission, thus 
in all 25 and 2 1/2 per cent, discount 
on the list price.” 


It is no one’s case that the commission 
according to this letter was not paid. 
and as the Nagpur Company has re- 
ceived this commission it cannot claim 
any additional commission. 


13. ‘In so far as item (4) is con- . 
cerned, it. has reference to four 
amounts, namely, Rs 7,689/12/-; 


Rs.2,184/-; Rs. 9,827/- and Rs. 2,100/-. 
Nothing has been shown as to why 
these claims were not properly allow- 
ed. The appellant, however, challenges 
the item for Rs. 9,827/- as not being 
the correct amount. In fact tbe book 
value is Rs. 39,309/4/9, The High -Court 
took the difference between the book 
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value and the stock purchased by. the 
Bombay Company after August 28, 
1952, since the date of resignation of 
Shantilal Shah. Accordingly it took the 
opening stock as per the balance sheet 
dated March 31,1953, at Rs. 53,574-4-0. 
The closing stock as per audit report 
dated March 13. 1953, reduced to. the 


"extent. of 7/9 was Rs. 24,092-0-0 leav- : 


ing an amount of Rs. 29,482-4-9. This 
amount was transferred to the Bom- 


bay Office and the difference between.. 


"the above amounts . amounted to 
Rs. 9,827/-. Shantilal Shah was ques- 

`- tioned about this, but he did not know 
how it was made up of. No explana- 
tion was also given on behalf of the 
Official Liquidator as to how the item 
was made up of. For this reason this 

. item was not allowed. 

" exception can be taken to the amount 
of Rs. 2,100/- which was. allowed be- 
cause within a few months of its pur- 

' ehase the scooter was sold to the Delhi 
Branch -fòr only Rs. 600/-. These two 
items. namely Rs. 9,827/- and Rupees 
2,100/- which are allowable to the 
: Liquidator come to Rs. 
other two items for Rs: 7, 689/12/- and 
Rs. 2,184/- which relate to the pur- 
chases actually made by the Bombay 
Company in pursuance of their offer 
and in pursuance of the majority re- 
solution of April 25, 1953, and the dif- 
ference between the book value and 
the purchase’ value of the car by the 
Bombay Company ‘were also allowed. 
Apart from this, item (5) for a sum of 
Rs. 2,686/3/- in connection: with the 
wrongful remission to the Hyderabad 
Company was also allowed. There 
seems to.be no dispute on this account 
because the whole of. the amount as 
claimed has been allowed. 


^ 14. In the result we find. no 
reason to interfere with the judgment 
of the Bombay High Court under ap- 
peal. Accordingly the epee is dis- 
‘misséd: with costs. 


Similarly no 


by special leave. 
11,927/-. The. 


A.I. R- 


AIR 1974 SUPREME: COURT 2076 
(V 61 C 387) 
(From: AIR 1970 Mys: 191) 

E: N. RAY C. J. AND K. K. 

-MATHEW, J. |. 

The Commissioner for Hindu Re- 
ligious and “Charitable Endowments 
and others, Appellants .v. K. Eranna 
and others, Respondents, 

Civil Appeals Nos. 528 and 529 of 
1971. D/- 30-8-1974. 

Index Note: — (A) Constitution of 
India, Art. 136 —. New Case — Not al- 


. lowed. (X-Ref: Madras Hindu Religi- : 


ous and Charitable Endowments Act 
(19 of 1951), Sections 39, 41). 

Brief Note: — (A) The contention 
that even after the provisions of Sec- 
tions 39 and. 41 of Madras Hindu Re- 
ligious and Charitable | Endowments ` 


“Act of 1951 were struck down by the 


High Court, those provisions remain- 


'ed in force in the District of. Bellary, 


was not allowed to be raised for the 
first time by Supreme Court in appeal 
(Para- 4) 
Cases Referred: Chronological Paras 
AIR 1960 Mys 18 = ILR (1959) Mys 
815, Mukundaraya Shenoy v. State 
of Mysore 3 
` The Judgment of the Court. was 
delivered by - 

RAY, C. J:— These two appeals 
are.. by special leave. . from the judg- 
ment D/- 20-2-1970* of the High Court 
at: Bangalore. . 

2. The appellants -challenged 
the resolution of the Area Committee, 
Bellary dated 30: May, 1969 appointing 
respondents Nos. 5 to 9 as trustees of 
three temples situate at Malapangudi 
village in Hospet Telus Bellary Dis- 
trict. 


3. The resolution was passed in 
exercise.of powers under sections 39 
and 41 of the Madras .Hindu Religious: 
and Charitable Endowments Act, 1951 
hereinafter referred to as the Act. 


©- These two sections were struck down: 


Apical . dismissed. 


by the High Court at Bangalore in the. 
decision in Mukundaraya Shenoy v. 
State of Mysore reported: in AIR 1960 
Mys 18. The High Court therefore held . 


that the resolutions passed by the Area 


Committee under those- two sections 


. were invalid. 





"reported in AIR 1970 Mys. Lm 
IR/TR/D729/74/HGP 
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A - Counsel for: 
anted to- raise a contention that `sec- 
tions 39 and 41 of the Act remained 


in force in the District of Ballary. This - 


contention was not. raised in the High - 
“large area of land. comprising several. 


Court. We therefore did Bot allow that 
submission. 
$9. The appeals are "dismissed: 


Appeals dismissed. 
 .notification^stating that an 


AIR 1974 SUPREME COURT 2077 
(V 61 C388  - i 


A N. RAY, C. J., K.-K. MATHEW, A> 


ALAGIRISWAMI, P. K. GOSWAMI 
l AND R. S. SARKARIA, AJ... 
W.P..No. 362 of 1972: Aflatoon 
and others, Petitioners v. Lt.- Gover- 
nor of Delhi and others.. Respondents. 
W.P. No. 363^cf 1972: Bahadur, 
Petitioner v. Lt. Governor of Delhi and 
others, Respondents. i 


Civil Appeals Nos. 107; 969, -970- and ` 


971 (N) of 1972: Abdul, Rashid ete., ete., 
Appellants v. Lt. Governor of Delhi 
and others, Respondents. 


Civil Appeal No. 968 (N) of. 1972: 


Nuruddin, Appellant v. Lt. Governor 


of Delhi and others, Respondents. . 


Civil Appeal No. 1168 (N) of. 1972: "n 
Bahadur, Appellant v. Lt. Governor ot. 


Delhi and others, Respondents. 
Civil Appeal N. 1185 (N) of 1972: 


Aflatoon and.others, Appellants v.: Lt. - 


Governor of Delhi and others, HERE 
dents. 


1972; Civil Appeals. Nos. 107, 969, 970, 
971 (N), 968 (N), 1168 (IN) and. 1185 (N) 
of 1972, D/- 23-8-1974. 


Index Note: — (A) Land Acquisi- 
tion Act (1894), Sec. 4, Notification 
under.— Forms and contents of — 


` Notification must specify: the particu- . 


‘lar purpose. . 

. Brief Note: — (A) The Notifica- 
tion under S. 4 (1) must specify the 
particular purpose for which the land 
is needed or likely to’ be -needed:, as, 
otherwise, the matters specified in Sec- 
‘tion 4 (2) cannot be carried out. The 
question ‘whether the purpose specified: 
in a notification under S. 4 is- 
cient to enable an. objection to be fil- 
ed under S. 5A would depend upon | the 


IR/IR/D674/74/LGC . 





Aflatoon. v. Lt: ‘Governor, Delhi . 


the. -appellants _ ‘facts ‘and: -cireumstances ‘of ‘each case. 


: the spécification of the purpose 
only be with reference to the acquisi- 


prejudiced. 


"suffi-^ 


S.C. 2077. 


AIR 1973 SC 1150 ànd AIR 1966 SC 
1788. Followed. . i (Paras -5, 6) 


In fhe case: Ed àn acquisition of a 
plots belonging to different. persons, 
cán. 


tion of the-whole area. Therefore, the ` 
[o area of 
34,070 acres of land was needed for a 


.public purpose, viz. the planned’ deve- 


lopment of Delhi “was held a valid 
notification, The petitioners were not 


(Para 8) 


Index Note: — (B) Constitution of 
India, Art. 133 — New point — Plea 
that. as the. particulars of -publie pur- ` 
pose were not specified in notification 
under S. 4 (1), Land Acquisition ` Act, 
the appellants could not effectively 
exercise their right under S. 5A — 
Plea not raised in High Court cannot 
be considered in appeal. ` (Para 10) 


,;Index Note: — (C) Constitution of 
India, Art. 32 — Laches and delay — 
Notification under.S. 4 (1) Land Ac- 
quisition Áct issued in 1959 — Validity 


. of, not challenged even after publica- 


tion of declaration under S. 6 in 1966 . 
— Writ petition, filed in 1972, challeng- 
ing. validity of notification on grounds 


' that particulars of public purpose were 


not: specified . and that the Chief Com- 
missioner was not competent to issue 
notification in view of S. 15 of Delhi 


' Development . Act, held were liable to . 
^ Writ Petn. Nos. 362 and 363 of. 


be dismissed. AIR 1970 SC 898 and 
AIR 1970 SC 470 Followed. (X-Ref:— . 


Land Acquisition Act (1894), S. 4 (1). ) 


(Paras 11 & 23) 


- ` Index Note: .— (D) Land. Acquisi- 
tion Act (1894), Ss. 4, 6 and 9 — Noti- 
fication. under S. 4 (1) issued in 1959 
— Publication of declaration under Sec- 
tion 6 in 1966 — About 6000 objections 
were filed under Section 5A — Seve- 
ral writ petitions were also filed in 
1966 and-1987 challenging validity of 
acquisition proceedings—Nctices under 
S; 9 (1) issued in 1370 — Held there 
was, no inordinate deley in' finalising 


acquisition, proceedings — Government 


had necessarily to wait for “disposal of - 
objections and petitions. — - 
- Index Note: — (E) Land .Acquisi- 
Gon Act.(1894), S. 23 — Validity of— 


(Fara 13). . 


i 
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S.. 23 cannot be challenged on ground 
of inadequacy of compensation pay- 
able under it — Such a challenge is 
precluded by Art. 31 (5) — (X-Ref:— 
Constitution of India, Arts. 19 (1) (f), 
31 (2) and (5).) 

Brief Note: — (E) The Land Ac- 
quisition Act is a pre-Constitution Act. 
-Its provisions are not, therefore, liable 
to be challenged on the ground that 
they are not in conformity with the 
requirement of Art. 31 (2) of the Con- 
stitution., Such a challenge would fly 
in the face of Art. 31 (5). (Para 15) 


When S. 23 is not liable to be 
challenged on the ground that. the 
compensation provided by its provi- 
sions is inadequate in view of the pro- 
visions of Art. 31 (5), there is no point 
in the contention that it can be chal- 
lenged for that very reason on the 
basis that it imposes unreasonable 
restriction upon a citizen’s right to hold 
and dispose of property. (Para 18) 


Although Section 23 of the Act 
can be challenged on the ground that 
it violates the fundamental right of a 
citizen to hold and dispose of property 
under Art. 19 (1) (£), the challenge would 
practically be limited to the question 
of procedural reasonableness. But Sec- 
tion 23 does not deal with procedure 
and cannot, therefore, suffer from any 
procedural unreasonableness. AIR 1970 
SC 564 Rel on. (Paras 16 and 18) 


Index Note: — (F) Land Acquisi- 
tion Act (1894), S. 4 (1) — Notification 
under for acquisition of land for 'the 
planned development of Delhi? — Nei- 
ther any area was declared as develop- 
ment area under S. 12 (1), Delhi Deve- 
lopment Act nor a master plan was 
drawn up — Validity of notification. 
(X-Ref:— Delhi Development Act (61 
of 1957). S. 12 (1).) : 


Brief Note: — (F) It is true that 
there could be no planned development 
of Delhi except in accordance with the 
provisions of Delhi Development Act 
after that Act came into force, but 
there was no inhibition in acquiring 
land for planned development of Delhi 
under the Land Acquisition Act before 
the Master Plan was ready. AIR 1963 
SC 1077 Rel on. (Para 23) 


The ‘fact that actual development 
is permissible in an area other than a 
development area with the. approval 


[Prs. 1-2] Aflatoon v. Lt. Governor, Delhi (Mathew J.) 


: development. 


grounds also. 


A.L R. 


or sanction of the local authority did 
not preclude the Central Government 
from acquiring the land for planned 
development under the Land Acquisi- 
tion Act. Section 12 is concerned only 
with. the planned development. It has 
nothing to do with acquisition of pro- 
perty; acquisition generally precedes 

: (Para 23) 


Index Note: — (G) Land Acquisi- 
tion Act (1894), Ss. 6 and 3 (e) — 
Acquisition for company — Mere fact 
that after acquisition the Government 
allotted a part of property to co-opera- 
tive societies for development would 
net make acquisition one for ‘company’ 
— Hence Part VII of the Act was not 
attracted. ' (Para 24) 


Cases Referred: Chronological Paras 


AIR 1973 SC 1150 — (1973) 1 SCR 973, 
Munshi Singh v. Union of India 5,9, 
AIR 1970 SC 470 = (1970) 2 SCR 697 
= 1970 Lab IC 402, Rabindra Nath 
Bose v. Union of India 211 
AIR 1970 SC 564 = (1970) 3 SCR 530, 
R. C. Cooper v. Union of India 17 
AIR 1970 SC 898 — (1969) 2 SCR 824, 
Tilokchand  Motichand v. H. B. 
Munshi 11 
AIR 1968 SC 1138 = (1968) 3 SCR 41, 
Udai Ram v. Union of India 25 
AIR 1966 SC 1788 = (1966) 3 SCR 885, 
Arnold Rodricks v. State of Maha- 
rashtra T 
AIR 1963 SC 1077 = 1963. Supp (2) 
SCR 812, Patna Improvement Trust 
v. Smt. Lakshmi Devi 23 


Judgment of the Court was deli- 
vered by 


MATHEW, J.:— These writ peti- 
tions and civil appeals raise common 
questions and they are, therefore, dis~ 
posed of by a common judgment. The 
Civil Appeals arise out of the: decision 
of High Court of Delhi dismissing the 
writ petitions filed by the appellants 
challenging the validity of the pro- 
ceedings for acquisition of the land in 
question for "planned development of 
Delhi" In the writ petitions, the vali- 
dity of the same proceedings is being 
challenged on certain additional 


2. A notification: under Section 
4 of the Land Acquisition Act (here- 
inafter referred to as ‘the Act’) was 
issued on November 13, 1959, stating 


1974 


that an area of 34,070 acres of land 
was needed for a publie purpose, viz., 
the planned development of Delhi. Be- 
tween 1950 and 1961, about six thou- 
sand objections were filed under Sec- 
tion 5A of the Act. The objections 
were overruled. On March 18, 1966, 


the declaration under S. 6 of the Act 


was published in respect of a portion 
- of the area. Thereafter, in 1970, notices 
were issued under S. 9 (1) of the Act 
requiring the appellants to state their 
Objections, if any, to the assessment of 
compensation. The. appellants there- 
upon challenged the validity of pro- 
ceedings for acquisition before the 
High Court of Delhi on the following 
grounds: (1) that the acquisition- was 


not for publie purpose but for.compa- . 


nies and so the provisions of Part VII 
of the Act ought to have been complied 
with, (2) since no part of the compen- 
sation payable came from the public 
exchequer, the acquisition was not for 
a public purpose and (3) that the pro- 
ceedings for acquisition violated the 
fundamental right of the appellants 
under Article 19 (1) (f) as there’ was 
unreasonable delay between the publi- 
cation of the notification under S. 4 
and the issue.of the notices under Sec- 
tion 9 of the Act with the result. that 
the appellants were deprived of the 
benefit of the appreciation in value of 
the property after the date of the noti- 
fication under S. 4. The 1 
negatived the contentions and dis- 
missed the writ petitions. 


: 3. The main arguments ad- 
dressed before us on behalf of the ap- 
pellants and the writ petitioners were 
that the public purpose specified in 
the notification ‘issued .under S. 4, 
namely, the ‘planned development of 
Delhi’ was vague as neither a Master 
Plan nor a Zonal Plan was in existence 
on the date of the notification and as 
the purpose specified in the notifica- 
tion was vague, the appellants were 
‘unable to exercise effectively: their 
right under S. 5A of the Act and that 
as the -notification under S. 4 was 
published in 1959, the compensation 
awarded was wholly inadequate with 
reference to the market value of the 
property on the date .when the appel- 
lànts are to be deprived of their pos- 
session of the property. In other words 
the contention was that as there was 
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inordinate delay in finalizing the ac- 
quisition proceedings, the  appellants 
were deprived of the benefit of the ap- 
preciation in the value of the property 
between the date of the notification 
under Section 4 and the date of taking 
possession of the property. Linked 
with this contention was the submis- 
sion that the provisions of S. 23 of the 
Act which lay down that compensation 
should. be determined with reference 
to the market value of. the land as on 
the date of the notification under Sec- 
tion 4 was an unreasonable restriction 
on the fundamental right of the ap- 
Pellants to hold and dispose of pro- 
perty under Article 19 (1) (f) It was 
further contended that as the acquisi- 
tion of the property was for the pur- 
pose of planned development.of Delhi, 
the only authority competent to issue 
the notification under S. 4 was the 
Central Government under S. 15 of 
the Délhi Development Act and since 
the proceedings were initiated by the 
Chief Commissioner of Delhi, the pro- 
ceedings were ab initio invalid. The 
argument was that, as the acquisition 
was made for the planned development 
of Delhi, it could be carried out only 
in accordance with the provisions of 
the Delhi Development Act, and that, 
under S. 15 of that Act, it was only 
the Central Government which could 
have issued the notification under Sec- 
tion 4, after having formed the opinion 
that the acquisition of the land was 
necessary for the.planned development 


: of Delhi and, since the notification was 


issued by. the Chief Commissioner of 
Delhi, the notification was void ab 
initio. The last contention was that the 
acquisition was not for any publie pur-~ 
pose, but for companies, as the major 


.portion of the land acquired was al- 


lotted without any .development to 
cooperative housing societies which 


Were companies within the definition 


of the word ‘Company’ in the Act and 
as the provisions of Part VII of the 
Act were not complied with, the’ pro- 
ceedings for acquisition were bad. 


4. The influx of displaced per- 
sons in 1947 from West Pakistan into 
Delhi aggravated the problem of hous- 
ing accommodation in Delhi. With the 
extension of industrial and commer- 
cial activities and the setting up of 
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the foreign .embassies, Delhi acquired 
enormous potential as an employment 
centre. The consequent increase in the 
population. was not accompanied by 


‘an adequate expansion of housing fa- 


` cilities. There was haphazard and un- 


standard construction. Therefore, the 
Government framed a scheme for- 
“planned development. of Delhi”. It 


. given at convenient places in the said . 






planned growth of houses in different 
areas; land also was not available at 


. reasonable price as substantial portion 


of the available land, suitable for de- 
velopment, had passed . into the hands 
of private: enterprisers. 
ment found it necessary to take effec- 
tive steps to check the haphazard 
growth of houses and to prevent sub- 


was im order to implement the scheme’ 


of.planned development of Delhi that 
the Government decided to acquire 
34,070 acres of land in 1959 and publi- 
shed the notification under S. 4 speci- 


fying the public purpose as “the-plan-. 


ned development, of Delhi." 


5. Section 4 of the Ací says 


that whenever it appears to the appro- 


priate Government that lahd in any 
locality is needed or is likely to -be 
needed for any public purpose, a noti- 
fication-to that effect shall be publish- 
ed in the. official Ġazette and the Col- 
lector shall cause public notice of the 
substance of such notification to be 


locality. According to the .section, 
therefore, it is only necessary to state 
in the notification that the land is 
needed for a publie . purpose.. 
wording of Section. 5A would make it 
further clear that all that is necessary 
to be specified in a notification under 
7S, 4 is that the land is needed for a 


public purpose. One reason for. speci- ` 


fication of the particular publie pur- 
pose in the notification is to enable the 


_ person whose land is sought to be àc- 
quired to file objection under S. 5A. 


Unless a person is told about the spe- 
cific .purpose of the acquisition, it may 


or likely to be needed as, otherwise, 
e matters specified in sub-section (2) 


of Section 4 cannot be carried out. In 


Aflatoon v. Lt. Governor, Delhi (Mathew J.) 


The Govern- 


The: 


ALR: 


Munshi Singh v. Union of India, (1973) 
1 SCR 973 at pp. 975 and 984 = . (AIR 
1973 SC 1150 at p. 1154) the Court said: 

. "It is apparent from sub-section 
(2) of S. 4 that the public purpose 
which has to be stated in sub-sec. (1) 
of Section 4 has to be particularised 
because, unless that is done, the vari- 
ous matters which were mentioned in. 


. sub-section (2) cannot be carried out ` 


and if the. public purpose stated in Sec- 
tion 4 (1) is planned development, 
without anything more, it is extremely 
difficult to comprehend how all the 


“matters set out in sub-section (2) can 


Po carried out by the officer concern- 
e 33 " 
|: 76. We think . that the question 
whether the purpose ' specified in a 
notification under S. 4 is sufficient to 
enable an objection to be filed under|. 
S. 5& would depend upon the facts and: 


‘circumstances of each case. 


: T. In Arnold Rodricks v. State 
of "Maharashtra, (1966) 3 SCR 885 = 
(AIR 1966 SC 1788), this Court held. 
that. a notification under S. 4 of the Act 
which stated that the land was needed 
for “Development and utilisation of the 
said lands as an industrial and residen- 
tial area" was sufficient SpeciticaMon 
of. public purpose. ` 


8. -In the case of an acquisition 
of a large area of land comprising 
several plots belonging to different 
persons. the specification of the pur- 
pose can only be with reference to 
the acquisition of the whole área. ` Un- 
like in the case of an acquisition of:a 
small area, it might be practically dif- 
ficult. to specify the particular public 
purpose for which each and every 
item*of land comprised in the.area is 


: heeded. 


9..- Assuming for the moment 
that the public purpose was ‘not suffi- 
ciently specified ‘in the notification, did 
the appellants make -a grievance :of it 
at the appropriate time? If the appel-. 
lants had really been prejudiced. by 


: thé non-specification of the public pur- 
“pose for which the plots in which they 
- were interested were 
- Should have’ taken. steps to. have the 


needed, they 


notification quashed on that ground 
within a reasonable time. They did not 
move in the matter even after the de- 
claration under Section 6 was publish- 
ed in 1966. They approached the High 


1974." 
Court with their writ petitions ‘only 
in 1970 when the notices under S. 9 
were.issued to them. In the conclud- 
ing portion of the judgment in (1973) 1 
SCR 973 — (AIR 1973 SC 1150); it was 
: observed: 


In matters of ‘this "Raiürà "we 
would have taken due notice of laches 
on the part of the appellants while 


. granting the above relief but .we are. 


satisfied that so far as the present ap- 
pellants ‘are concerned they have not 
been guilty of laches. delay. or acquie- . 
scence at any stage.” : 


We ‘do not think that the: appellants: 


were vigilant. 


10. That apart, the Pe PE TE 
did not contend before the High Court 


that as the particulars of the public." 


purpose were not specified in the noti- 
fication- issued under S. 4, they were 
prejudiced in that they could not ef- 
fectively. exercise their right under 
S. 5A. As the plea was not.raised by 
the appellants in the writ petitions fil- . 
ed before the High Court, we donot 


think that the appellants. are entitled 


to have the plea 
appeals. 


* dH. Nor do we think that the 
petitioners in the writ petitions should 
be allowed to raise this plea:in view 
of their conduct in not challénging the 
validity of the notification even after 
the publication of the 
under Section 6 in 1966. Of the two 
writ petitions, one is filed by one of 
the appellants. There was apparently 
no reason why the writ petitioners 
should have waited till .1972-to come 
to this Court for challenging the vali- ` 


considered in these 


|dity.of the notification issued. in 1959. 


on the ground that the particulars of 
thé publie purpose: were not specified. . 
A valid notification under' S. 4-is a 
sine qua non for initiation: of proceed- 
ings for &ücquisition of property. To 





have sat on the.fénce and allowed the. 


Government to complete the. acquisi- 
tion. proceedings” on the basis that the 
notification under: Section 4 and the 
declaration under Section 6 were valid 


and then. to attack the notification on; 


-|grounds. which were available to them ` 
at the- time when the notification was 
published would be putting a pre- 
mium on dilatory tactics. The writ peti- 


tions: are lable -to be dismissed on the: 
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ground of laches.and delay on the part 
of the petitioners (see Tilockchand 
Motichand \ v. H. B. Munshi, (1969) 2 
SCR 824 (AIR 1970 SC 898) and 
Rabindranath Bose v. Union .of India, - 
- (1970) 2-SCR 697 -=..(AIR 1970 SC 470 . 


= 1970 Lab IC 402). . . 


12. ° From the counter affidavit 
filed on behalf of the Government, it 
is clear that the Government have al- 
lotted a large portion of the land after 
the acquisition. proceedings were fina- 
lised to Co-operative housing societies. 
- To quash the'notification at this stage 
would disturb. the rights of third par- 
ties who are not before the Court. z 


< 13. . As regards the second con- 
tention that there was inordinate delay 
in finalizing the acquisition  proceed- 
ings, and that the appellants and writ 
petitioners were deprived of the ap- 
preciation in value of the land in which 
they were interested, it may be noted 
that “about 6,000 objections were filed 
under S. 5A by persons interested in 
the property. Several writ petitions 
were also filed in 1966 and 1967 chal- 
lenging the validity of the acquisition 
proceedings. The: Government had 
necessarily to wait for the disposal of 
the objections and petitions before pro- 
ceeding further in the matter. Both the 
learned Single Judge as well as the 
Division: Bench of the High Court were 
of the view that there was no inordi- 





nate delay on the part of the Govern- 


ment in completing the .acquisition 
proceedings. We ‘are not persuaded to . 
come to.a different conclusion: . 


. 14. Linked with the above con- 
tention. was the argument that the pro- 
visions of Section 23 of the Act im- 
pose unreasonable restrictions upon 
the fundamental right of the appel- ` 
lants: arid. writ petitioners to hold. and 
-dispose of property under Article 19 
(1).(f) of - “the Constitution as compen- 
sation is awardable only' with refer- 
ence to the value of the property on 
"thé date of notification under Section 
å however long the proceedings for 
acquisitiori may drag on and not ‘with 
Teférence to thé market value of pro- 
perty when it is taken possession òf. 
It "was submitted that. compensation 
should be paid .with.reference to the'. 
-value of the property as on the date. 
when; possession `of -the property is 
taken-and the section, as it lays down 


` [tion 4 (3) of the 
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that compensation should be fixed 
with reference to the market value as 
on the date of the notification under 
Section 4, abridges the fundamental 
‘right of a citizen under Article 19 (1) 
' (f). We find that the argument is not. 
persuasive, Article. 31 (5) (a) provides: 
© "(5) Nothing in clause” (2) shall 
affect — 

(a) the provisions of any existing 
law other than a law to which the pro- 
visions of clause (6) apply". 

.' 15. The Land Acquisition Act 
is a pre-Constitution Act. Its provisions: 
are not, therefore, liable to be chal- 
lenged on the ground that they are not 
in conformity with the requirement 
of Article 31 (2). What the appellants . 
land writ petitioners complain is that 
their properties were acquired by pay-* 
ing them compensation computed with 
reference to the market value of the 
land as on the date of the notification 
under Section 4 and that Section 23 
is, therefore, bad. This, in substance, 
is nothing but a challenge to the ade- 
quacy of compensation. Such a chal- 
lenge is precluded by reason of Arti- 
cle 31 (5). In other words, the appel- 
lants and the writ petitioners cannot 
challenge the validity of Section 23 
on the ground that compensation pay- 
able under its provisions is in any way 
inadequate, because, such a challenge 
would fly in the face of Article 31 (5). 

16. It is noteworthy that Sec- 
Lànd Acquisition 
Amendment. and Validation Act, 1957 
provides for payment of interest at 6 
per cent of the market value after the 
expiry of 3 years from the date of the 
notification under Section 4 to the date 
of payment of compensation. Section 24 
‘lof the Act provides that any outlay or 
ón, or disposal.of, the 
land acquired, commenced, made. or 
without the sanction of the 
Collector after the date of the publi- 
cation of the notification under S. 4 
(1) shall not be taken into í 
tion by the Court in awarding com- 
pensation. This provision means that 
any outlay or improvement made with. 
the sanction of the Collector after the 
date of the notification will be taken 
into consideration in awarding com- 
pensation. : 

17. . In R. C. Cooper v. Union of 
. India, (1970) 3 SCR 530 at p. 577 = 





compensation provided by its .provi- 


considera- : 


(AIR 1970 SC 564 at pp. 596 & 597), this 
Court has observed that although a 
law- for acquisition of property must 
pass the test of Article 19 (5), the chal- 
lenge to the law would ordinarily be 
limited to the question of procedural 
unreasonableness. This is -what the 
Court said: 

riea Where thè law provides for 


e 


-compulsory acquisition of property for 


a public purpose, it may be presumed 
that the acquisition or the law relating 
thereto imposes a reasonable restric- 
tion in the interest of the general 


.public. If there is no. publie purpose to 


sustain compulsory acquisition, the law 
violates Art. 31 (2). If the acquisition 
is for a publie purpose, substantive 
reasonableness of the restriction which 
includes deprivation may, unless other- 
wise established, be presumed, but en- 
quiry into reasonableness of the proce- 
dural provisions will not be excluded. . 
For instance, if a tribunal is authoris- 
ed by an Act to determine compensa- 
tion for property compulsorily acquir- 
ed, without hearing the owner of the 
property, the. Act would be liable to 
be struck down under Art..19 (1) (£).” 


It follows that althou 






procedural reasonableness. 
tion 23 does not deal with  procedure|. 
and cannot, therefore, suffer from any 
procedural unreasonableness. When it 
is seen that Section 23 is not liable to 
be challenged on the ground that the 


sions is inadequate in view of the pro- 
visions of Art. 31 (5), there is no point 
in the contention that it can .be chal- 
lenged-for that very reason on :the 
basis that it  imposes . unreasonable 
restriction upon a citizen's right to hold’ 
and dispose of property. . 


19. It was argued that there ` 
could be no planned development of 


-Delhi otherwise than in accordance 
. with the provisions of the Delhi Deve- 


lopment Aet and, therefore, the noti-. 
fication under Section 4 of the Act 
should have been issued by the Cen-. 
tral Government in view of S. 15 of 


1974 


that Act and not by the Chief Com- 
missioner of Delhi. : 


20. Section 12 of the 
Development Aet, 1957 provides: 


"12 (1) As soon as may be after 
the commencement of this Act, the 
Central Government may, by notifica- 
tion in the official Gazette, declare any 
area in Delhi to be a development area 
for the purposes of this Act: 


' Provided that no such declaration 
shall be made unless a proposal for 
such declaration Has been referred by 
the Central Government to the Autho- 
rity and the Municipal Corporation of 
Delhi for expressing their views there- 
on within thirty days from the date of 
ihe receipt of the reference or within 
such further period as the Central 
Government may allow and the period 
so specified or allowed has expired. 


Delhi 


(2) Save as otherwise provided in 
this Act, the Authority shall not under- 
take or carry out any development 


of land in any area which is nota 


development area. 


(3) After the commencement of 
this Act no development of land shall 
be undertaken or carried out in any 
area by any person or body (including 
a department of Government) unless,— 


( where that area is a develop- 
ment area, permission for such deve- 
lopment has been obtained in writing 
from the Authority in accordance with 
the provisions of this Act; 


(ii) where that area is an area 
other than a development area, appro- 
val of, or sanction for, such develop- 
ment has been obtained in writing 
from the local authority concerned or 
any officer or authority thereof em- 
powered or authorised in this behalf, 
in aecordance with the provisions made 
by or under the law governing such 
authority or until such provisions have 
been made, in accordance with the pro- 
visions of the regulations relating to 
the grant of permission for develop- 
ment made under the Delhi (Control 


of Building Operations) Act, 1955, and- 


in force immediately before the com- 
mencement of this Act: 


Provided that the locai authority 


concerned may, subject to the provi- 


sions of Sec. 53A amend those regula-: 


tions in their application to such area. 
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(4) After the coming into opera- 
tion ofany ofthe plansin any area no 
development shall be undertaken or 
carried out in that area unless such de- 
velopment is also in aecordance with 
Such plans. 

(5) Notwithstanding anything con- 
tained in sub-sections (3) and. (4) de- 
velopment of any land begun by any 
department of Government or any 
local authority before the commence- 
ment of this Act may be completed by 
that: department or local authority 
without compliance with the require- 
ments of those sub-sections. 

21. Section 15 of the 
Development Act, 1957 states: 

"15 (1) If in the opinion of the : 
Central Government, any land is re- 
quired for the purpose of development, 
or for any other purpose, under 
Act, the Central Government may ac- 
quire such land under the provisions 
of the Land Acquisition Act, 1894. 


(2) Where any land has been ac- 
quired by the Central Government, 
that Government may, after it has 
taken possession of the land, transfer 
the land to the Authority or any local 
authority for the purpose for which 
the land has been acquired on pay- 
ment by the Authority or the local au- 
thority of the compensation awarded 
under that Act and of the charges in- 
curred by the Government in connec- 
tion with the acquisition." 


22. Counsel contended that on 
the date when the notification under 
Section 4 was published, the Govern- 
ment had not declared any area in 
Delhi as a development area under 
S. 12 (1) of the Delhi Development Act, 
nor wastherea Master Plan drawn up 
in accordance with Section 7 of that 
Act and so the acquisition of the pro- 
perty for planned development of 
Delhi was illegal. Under S. 12 (3) of 
the Delhi Development Act, no deve- 
lopment of land can be undertaken or 
carried out except as provided in that 
clause. Section 2 (d) states: "develop- 
ment" with its grammatical varia- 
tions means the carrying out of 
building, engineering, mining or other 
operations in, on, over or under 
Tand or the making of any mate- ` 
rial change in any building or land and 
includes redevelopment. Section 2 (e) 
states: "development area" means any 
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area declared to be a development 
area under sub-section (1) of S. 12. 


. e. 23. ... The. planned ` development 
of Delhi had'been decided upon by Ue 
Government before 1959, viz, even be- 
fore the. Delhi Development Act came 
jinto force. It is true that there could 


except in accordance with thé" provi- 
sions of Delhi Development Act after 
that Act came into force, but there was 
Jno inhibition in acquiring land . for 
planned development of Delhi under 





ready (See the decision in Patna Im- 
provement Trust. v. Smt. Lakshmi Devi 
(1963) Supp (2) SCR 812 = (AIR 1963 
` SC 1077)). In other words, the fact 
that actual development is permissible 
in an area other than.a development 


-area with the approval or sanction of 
the local authority did -not preclude ` 


ithe Central. Government from acquir- 


ing the-land for planned development’ 
‘under the Act. Section 12 is concerned’ 


..lonly with the planned development. It 
-has nothing to do with acquisition of 
' property; acquisition. generally: prece- 
des development. For planned develop- 
ment in an area other than a develop- 
ment area, it is‘only necessary to ob- 
tain the sanction or. approval of the 
local authority as provided in S. 12 (3). 
The Central Government could ac- 
quire any property under the Act and 
"develop it after obtaining the approval 


- of the local authority. We do not think -. 


~T it neéessary to go into the question 
whether the power to acquire the Jand 
under S. 15 was delegated by the Cen- 
tral Government to the Chief Commis- 
:|sioner of Delhi. We have already held 


-|thát the appellants and the writ peti- _ i be ni 
' C validity of tbe notification under Sec- 


. Jtioners cannot be zllowed to challenge 

the validity of the notification: under. 
a ‘Section 4 on the ground of laches.and 
acquiescence. The plea that the Chief 
Commissioner of Delhi had no autho- 
rity to initiate the proceeding for ac- 
quisition by issuing the ^ notification 


junder S. 4 of the Act as Section 15 of `> 


_jthe. Delhi Development .Act gives that 
jpower only. to the: Central Government 
relates primarily to the validity of the 


notification. Even assuming that the- 
- ‘Chief Commissioner. of. De]hi was not. 
. authorized by the Central. Goyernment - 
to issue the-notificstion: under S. 4 of - 


be no planned development of Delhi. 


the Act before the Master.Plan was. - 
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appellants and the writ petitioners ‘ara; 
precluded by their laches. and acquies-! 
cence from questioning the notifica- 
tion, the contention must, in any event, - 
be negatived and we do so. 


24. ` It was .cóniended by Dr. 


: Singhvi that the acquisition was really 


for the co-operdtive housing societies 
which are.companies within the defi- 


‘nition of the word: ‘company’ in. S. 3 


(6) of the Act, and, therefore, the pro- 
visions of Part VII of the Act should 
have been complied with. Both the 


learned Single Judge and the Division 


Bench of the High Court were of the 
view that the acquisition was’ not for 


.'ceompany'. We see no reason to differ 


from their view. The" mere -fact that 


„after the acquisition the Government 


proposed;to hand over, or, in" fact, 
handed over. a portion.of the property 
acquired for development to the co- 
operative housing societies would not 
make the acquisition one for- 'com- 
pany' Nor are we satisfied that there 
is any merit in: the contention ‘that . 


. compensation to be paid for the acqui- 


sition came from the consideration 
paid bv the co-operative societies, In 
the light of the averments in the coun- 
ter affidavit filed in the writ petitions 
here, it is difficult to hold. that it was 
co-operatives which provided the fund 


-for the acquisition. Merely because the ` 


Government allotted a part of the pro- 
perty to co-operative societies fordeve- : 
lopment, it would not follow that the 
acquisition was for. co-operative: socie- 
ties and. therefore, Part VII of the Act `. 
was attracted. i DS te 
25. It may. be noted. that the- 
tion 4 and the declaration under S. 6 
was in issue in Udai Ram v. Union of 
India. (1968) 3 SCR 41 = (AIR 1968 
SC 1138) and this Court upheld their ` 
validity. | s - . 
26.. We see no merit in the ap- 
peals and.the writ petitions. They are, — 


therefore, dismissed with costs. 


Appeals: and writ petitions - 
"a. i : dismissed. 
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. AIR 1974 SUPREME COURT: 2085 
" (V 61 C389). 
: (From: Rajasthan) . i 
A. N. RAY, C. J., -K. K. MATHEW, ` 
Y. V. CHANDRACHUD, A. ALAGIRI: 
SWAMI AND A. C. GUPTA, JJ. 
Indrapuri Griha Nirman Sahakari 
Samiti Ltd., Appellant v. The. State of 
Rajasthan and others, Respondents. 
. Civil-Appeals Nos. 943. and 980- 
989 of 1973, D/- 17-9-1974. 
Index Note: — (A) Constitution of 


India Art. 226 — Laches — Effect of ` 


‘— (X-Ref: Rajasthan Land Acquisi- 
tion Act (24 of 1953) Ss. 4, 6, 9): - 
Brief Note: — (A) Where a writ 
petition challenging the - notifications 
under Ss. 4, 6 and. 9 of Rajasthan Land 
Acquisition Act was filed after 9 years 
from the date of the declaration under 


S..6 the writ petition was rightly dis-. 


missed on the ground of delay, for, in 
such cases length of the delay is an 
important circumstance because of the 
nature of the acts done ` during the 
interval on the basis of the notifica- 
tion and the declaration. AIR 1974 SC 
2077 Ref. er - (Paras 12. 13) 


<- Cases Referred: Chronological Paras 


AIR 1974 SC- 2077 .= Writ Petn. 
No. 362 of 1972, D/- 23-8-1974, Afla- 
toon v. Lt. Governor, of Delhi 9 

The judgment of the Court’ was 
delivered by 


RAY, C. J:— These eae e are 


by special leave from the judgment D/-: 


12-4-1973 of the Rajasthan High Court. 

2. The State of Rajasthan. pro- 

posed to acquire land for the planned 
development of the city of Jaipur. 


3.- On 13 May, 1960 a notice 
was issued under Sec. 4 of the Rajas- 
than Land Acguisition Act, 1953 (here- 
inafter referred to as the. Act) which 
was published in the Rajasthan Ga- 
zette on 9 June, 1960. No objection 
was made under Section 5A of the 
Act. A notice under Section 6 of the 
Act was’ published on 11: May, 1961. 


On 18 July, .1961 notices under S. 9 of © 


the Act were issued, 63 persons includ- 
ing the predecessor-in-title of the ap- 


pellant in Civil Eppes! No. 943 of 1973 | 


filed claims. : 


4. An Band "der the Act was 
jane on 9 January, POE On 3 Zu 
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“provement Trust to the public. 


LGN. "Sahskas Samiti v. State of Rajasthan. [Prs. 1- 10} s. C. 2085 
..1964 the- award was.amended because 


of certain transactions. of ale of por-. 
tions of the land. 


5. Writ Petitions were filed’ on 
23 January, 1970. The appellants chal- ` 


.lenged the validity of the notifications 


dated 13 May, 1960-and 3 May, 1961 
issued. under Sections 4 and 6 of the 
Act. The appellants also challenged the 
notices dated 18 July, 1961. under S. 9 
of, the Act. 

6- -The High Court held that 
as appellants were. guilty of -inordi- 
nate delay. The appellants failed on 
that ground, 


T. The High Court gig dealt 
with the challenge to the land acqui- 
sition proceedings on the ground of 
discrimination and the further plea 
that the land was being acquired at 
negligible price and the same would 
be sold’ at exorbitant price by the s 
The 
High Court did not arcopi any of the 
grounds on the merits. 


8. "The. Aorere Geha said 


.at the’ threshold that if the appellants 


would fail on the ground of deiay it 
was not necessary to go into the rest 
of the contentions in the judgment. 


9. This Court in the recent un- 
reported*decision in Writ Pein. No. 362 
of 1972 decided on 23-8-1974 = (now 


. reported in AIR 1974 SC 2077) Arna- 


toon v. Lt. Governor of Delhi. held inat 
if persons allowed the Governmen, .o 


'eompiete.the acquisition proceedings 


on the. basis that the notification under 
Section 4 and the declaration under 
Section 6 were valid and then attack- 
ed the notification on grounds wh.ch 
were available to them at the time 
when the notification was published it 
would be putting a premium on dila- 
tory . tactics. 


10. . The facts i in Aflatoon's case, 
Writ Petn. No. 362 of 1972, D/- 23-8- 
1974 — (now reported in AIR 1974 SC 
2077) (supra) were these On 13 
November, 1959 notification under Sec- 
tion 4 of thé Land Acquisition Act was - 


.issued. Between 1959 and 1961 obiec- 


tions were filed under Section 5A of 


the Act. On 18 March, 1966 declara- |. 


tion. under Section: 6 of the Act was 


published: In 1970 notices under Sec- 


tion^9 of the Act were  issued:; Writ 
Petitions were filed: in 1972. The peti- 
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tioners did not move after the declara- 
tion under Section 6:of the Act. The 
petitioners carne to the court after the 
issue of notices under Section 9 of the 
Act. an e : 

11. Inthe present case the 
facts show in bold relief that the ap- 
pellants came to Court nine years after 
me declaration under Section 6 of the 

12. ` Land Acquisition proceed- 


ings commence with the. notification- 


under Section 4 of the Act. Objections 
are invited under Section 5A of the 
Act. Thereafter a declaration under 
Section 6 of the Act is made. Any 
challenge to a notification under Sec- 
tion 4 and a ‘declaration under Sec. 6 
of the Act should be made within a 
reasonable time thereafter. The length 
of the delay is an important circum- 
stance because of the nature of the acts 
done during the interval on the basis 
of the notification and the declaration. 
13. The High Court tightly 
dismissed the applications on .the 
_{ground of delay. — 
‘14. : The appeals are dismissed 
with costs. There will be one set of 


costs, 
Appeals dismissed. 


AIR 1974 SUPREME COURT 2086 
(V 61 C 390) 


~ P. JAGANMOHAN REDDY, P. N. . 
BHAGWATI, P. K. GOSWAMI AND 

- R. S, SARKARIA, JJ. 

Daktar Mudi, Petitioner v. State 
of West Bengal, Respondent. 

: Writ Petn. No. 116 of 1974, D/- 
16-9-1974. —— 

Index Note: — (A) Maintenance of 
AXnternal Security Act (1971), Ss, 3 and 
8—Satisfaction of District Magistrate — 
Statement by District Magistrate that 
his. satisfaction was based on grounds 
Stated in detention order though other 
materials were also placed before him 
— Supreme. Court can look. into the 
record for satisfying itself that the 
Authority could have arrived at the 
conclusion — (X-Ref:— Constitution of 

‘India, Arts. 22 and 32). 

Brief Note: — (A) Where the li- 

berty of a subject is involved and he 
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has been detained without trial, under 
a law made pursuant to Art. 22 which 
provides certain safeguards, it is the 
duty of the Supreme Court as the cus- 
todian and sentinel on the ever vigi- 
lant guard of the freedom of an indi-. 
vidual to scrutinise with due care and 
anxiety that this precious right which 
he has under the Constitution is not in 
any way taken away capriciously, arbi- 
trarily or without any legal justifica- 
tion. k (Para 5) 


Where there are other materials 
placed before the detaining authority 
on which the detaining authority could 
have been influenced in arriving at his 
subjective satisfaction but which he 
bas not mentioned in the grounds of 
detention nor communicated them to 
the detenu, whether such other mate- 
rials on record had any effect on the 
mind of the detaining authority cannot 
be accepted solely on. his statement, . 
because to admit that he alone has 
such a right would be to accept that 
the mere ipsi dixit of the  detaining 
authority would be sufficient and can- 
not be looked into. There is a possibi- 
lity that certain materials on record 
would disclose that the activities of 
the detenu are of a serious nature hav- 
ing a nexus with the object of the Act, 
namely the prevention of prejudicial 
acts affecting the maintenance of sup- 
plies and services essential to the com- 
munity, and having proximity with 
the time when the subjective satisfac- 
tion forming the basis of the deten- 
tion order had been arrived at. If these 
elements exist, then the Court would 
be justified in taking the view that 
these must have influenced the sub- 
jective satisfaction of the detaining 
authority and the omission to indicate 
those materials to the detenu would 
prejudice him in making an effective 
representation. If so, the detention 
order on that account would be illegal. 
jt may be that the record and bio-data 
of the detenu may disclose materials 
which have no nexus or. proximity or 
are vague or having regard to their 
nature or magnitude, are not such as 
would have been considered by the 
detaining authority as essential for his 
subjective’ satisfaction, in which case, 
it will have no effect upon the validity 
of the detention order. (Paras 6, 7) 
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The Judgment of the Court was 
delivered by. 


JAGANMOHAN REDDY, J.:— 
The petitioner challenges order of his 
detention of 20-7-72 under the Main- 
tenance of Internal Security Act, 1971, 
as being illegal. He was arrested on 
July 20, 1972, and sent to Midnapore 
Central Jail. On the same day he was 
served with the order 
along with the grounds of his deten- 
tion, which inter alia, stated thus: 


"2. On 26-4-72 between 14. 35 hrs. ° 


and 14.45 hrs, you along with your 
associates attacked the box wagon of 
train No. D/N. 140-78 at through yard, 
Nimpura near east cabin Home Signal 
and looted away rice bags from the 
said wagan. Due to the act of yours 
the train suffered detention : for about 
half an hour. 


Thus you acted in a manner pre- 
judicial to the maintenance of sup- 
plies and services essentialto the com- 
munity. 


3. On 28-5-72 at about 18.35 hrs., 
you along with your associates ‘stopped 
goods train No. 501 Up at KM 119/15 
near Ayma P. S. Kharagpur Town, 
Midnapore by disconnecting hose pipes 
and looted away huge quantities of 
brake blocks and pull rods used for 
. the maintenance, construction and 
operation of railways. 


Due to this act of yours, the train 
Suffered detention for about half an 
hour. 


Thus you acted in a manner pre- 
judicial to the maintenance of supplies 
and services essential to the communi- 
ty.” 

2. The petitioner was asked to 
make a representation to the State 
Government against his detention order 
if he so chose and also to intimate if 
he wanted to be heard by the Advi- 
sory Board in person. He was further 
informed that his case will be placed 
before the Advisory Board within thir- 
ty days from the date of his detention 
under the order. 

3. On October 10, 1972, the 
State ‘Government placed before the 
Advisory Board the grounds on which 
the detention order was made as also 
the report made by the District Magis- 
trate under sub-s. (3) of S. 3 of the 
said Act. The representation of the 
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petitioner was received by the State 
Gove ent on October 11. 1972, and 
after due consideration it was rejected 
by it on October 13, 1972: It was sent 
to the.Advisory Board on October 24, 
1972. On October 30, 1972, the Advi- 
sory Board, after giving a personal 


` hearing to the petitioner, submitted its 


report to the State Government stat- 


"ng that in its opinion there was suffi- 


cient cause for the detention of the 
petitioner. The detention order was 
confirmed by the State Government on 
November 3, 1972. 


4, It will be seen that the re- 
quirements of law regarding the time 
Schedule have been fully complied with 
and there is no defect in the detention 
proceedings on that score. The District 
Magistrate's affidavit stated that he 
had passed the detention order after 
being bona.fide satisfied .from the 
materials on record as stated in the 
grounds of detention that with a view 
to preventing the detenu from acting 
in any manner prejudicial to the main- 
tenance of supplies and services essen- ` 
tial to the community, it was neces- 
sary to detain him under the provi- 
sions of the Maintenance of Internal 
Security Act, 1971. He further stated 
that the grounds furnished to the de- 
tenu were the only grounds on which 
he based his satisfaction for making 
the said detention order though other 
materials were also placed before him. 
In view. of this statement that “other . 
materials were also placed before him” 


"but his satisfaction was based merely 


on the grounds stated in the detention 
order, we wanted, to- be satisfied that 
those materials were not such as would 
have in any manner influenced the 
District Magistrate in -arriving at a 
subjective satisfaction. . 


- 5 It was contended by ` Mr. 
Mukerjee on behalf of the State Gov- . 
ernment that this. Court ought not look 

into the record for satisfying itself as 
to whether the District Magistrate 
could have arrived at the conclusion 
when he says he has arrived at that 
satisfaction only on the grounds men- 
tioned in the detention order. We do 
not. think that this would. be a corr 

approach. Where the liberty of a sub- 
ject is involved and he has been de- 
tained without trial, under a law made 


pursuant to Art. 22 which provides). 


~ and in respect of which the 
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certain safeguards, it is the -duty of 
this Court as the custodian and seh- 
tinel on the ever vigilant guard of the 
freedom of an individual to scrutinize 


with.due care and anxiety. that this 


precious right which he has under the 


Constitution ‘is not in any way. taken | 
r jaway capriciously, arbitrarily or with- 


out-any legal justification. 


6.: This Court has 
‘where grounds are furnished to- the 


detent those grounds must not be vague : 


and must be such as. to enable him to 


,ake.a proper and effective represen-. 


tation against. his detention: This 
Court has further "held that where 
there are several grounds, even if one 
ground is vague, then it is difficult to 
say whether the ground which is vague 
detenu 
could not make. an effective represen- 
tation did not influence the mind of 
' the -detaining authority in.arriving at 
his subjective satisfaction that the de- 
tenu would in future be likely;to act 
. IN a.manner prejudicial to the: main- 
' tenance of supplies and services essen- 
tial to the: community. If the detention 
order is held invalid on this count, it 
would be equally so in ‘a case where 
‘there are other materials on which the 
detaining authority could .have been 
. influenced in arriving at his subjective 
satisfaction but which he has not men- 


tioned in the grounds of detention, nor.. 


communicated them to the detenu. In 
]such circumstances whether the other 


cannot be accepted solely on his state 
ment, because to` admit "that he alone 
has such a right would be to accept 
that the mere ipsi dixit of the detain- 
ing authority would: be “sufficient and 







“jeannot be looked into. There is a pos- 
| sibility. that certain materials on re- - 
‘7 leord would’ disclose that the activities 
‘lof the deteriu-are of a serious nature 


\having a nexus with the object of the 
-|Act, namely the prevention of preju- 


of supplies and_ services. 
the community, .and having proximity 
with the- time. when the subjective 
-|satisfaction forming the. basis:of the 
detention order had been arrived .at. 
If these elements exist. then the Court 


would be justified in. taking ‘the view 


"ug that these must have. influenced: the 


hdd dihat 


.upon the validity of 


- detention,- nor having regard to 


dicial acts affecting the.. maintenance. 
essential: to- 
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subjective satisfaction of the detaining 
authority and the omission to indicate 
those materials to the detenu would 
prejudice him in making an effective 
representation. If so.. the detention 
order on that account would: be illegal: 


7. It may be that the record 


-and bio-data of the detenu may dis- 


close materials which have no -nexus 
or proximity or are vague or having 
regard to their nature or magnitude, 
are not such as would have beén con- 
sidered by the detaining authority as 
essential. for his subjective satisfaction, 
in which case, it will have no effect 
the’ detention 
order. From this point of view, we 
have examined the bio-data of the de- 
tenu but find that none of the mate- 
rials contained in it have any proxi- 
mity or,nexus with the object of his 
the 
nature of the activities can we say 
that they have or could have influen- 
ced the subjective satisfaction. of the 
detaining authority. We find from the 
history-sheet furnished to the District 
Magistrate by the Superintendent. of : 
Police, Midnapore that apart from the 


' facts ‘which constitute the three grounds 


of detention specified in the detention 
order. there are two sets of facts dis- 
closed therein. One set is. in respect of . 
police case No. 8 dated January 8. 
1966, under Section 379 IP.C. from 
which it will be found that the detenu 
was concerned in four other cases, 


three of 1970 and one of 1966, but he 
` could not be charge-sheeted. in those 
cases as the eye-witnesses were: afraid 


Of.deposing to facts. publicly against 
the detenu -and his equally dangerous 


- associates. The second set is in respect : 


of his being bound down under Sec- 
tions 110/118 of the Code of Criminal 
Procedure for six months on January 
9,.1971. Even thereafter he. was again 
found concerned in four cases,in 1971 
each one under S. 379 LP.C. The Supe- 
rintendent of Police states that in res- 


‘pect of the above. four.cases thus: . 


:"He has now hecome a veteran 
wagon ‘breaker. His activities are high- 
ly prejudicial -to-the, maintenance Jf. 
supplies and services éssential-to the 
community. People-of: the area are af- 
raid of deposing- facts publicly against 
him and his eanally dangerous! associa- . 
tes." . : 
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"Thereafter the Superintendent of Police P 


gives some of the recent instances -of 
his activities prejudicial to the main- 
tenance of supplies and services  es- 
sential to the community, which alone 
‘have been given in the three grounds 


mentioned in the detention order. and. 


-which were communicated to him.- 

8. ‘It is apparent that the inst- 
ances to which. we have referred to 
are remote in their proximity with the 
object of detention and would, if they 
had been stated in the grounds or 
communicated to the detenu, have been 
considered as remote in their proximi- 
ty and on that ground the detention 
would have been held, invalid. The 
District Magistrate, quite rightly, did 
not therefore rely on those other mate- 
rials, and we think he was justified 
in his assertion in the affidavit that he 
did not do so. z 

9. -In the view we have taken, 

“the detention is valid and accordingly 


we dismiss the petition. 
Peston dismissed, 
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P. Dasa Muni ‘Reddy, Appellant v.' 


P. Appa Rao, Respondent. 

Civil Appeal No. 1228 of 1973, Di 
10-9-1974. f 

Index Note: — 
Buildings (Lease, 
Control Act (15 of 1960), S. 32 — Pro- 
vision exempting buildings constructed 
after 26-8-1957 from operation of Act 
— Suit for eviction in respect of build- 
. ing constructed after that date filed 
before Rent Controller — Suit dismiss- 
ed — Subsequent suit for eviction fil- 


(A) Andhra Pradesh 


ed in Civil Court — Landlord is not- 


.precluded by principle of waiver from 
cl^*tming -any relief jn suit. (X- Ref:— 


Evidence Act’ ULM S. 115) — (X- 
Ref:— Civit P. d edd .S. 11)... i 
Brief Note: — (A) "The ` ‘essential 


element of waivér is that there must . 
` the subsequent suit in which the issue. 


be a voluntary and intentional relin- 
quishment of a right. "The voluntary. 


choice is the essence of waiver. There 
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. consent. 


‘lord of-a building 


Rent and Eviction). 


S. € 2089 - 
should exist an opportunity ‘for choice 


‘between the relinquishment and an 


enforcement of the right in question. 
It cannot.be held that there has been 


~a waiver of valuable: rights where the 


circumstances show that what was 
done was involuntary. There -can ‘be 
not waiver. of ‘a non-existent right.- 


‘Similarly, one cannot waive that which 


is not-one’s as a right at the time of 
waiver. Some mistake or misapprehen- 
sion as to some facts which constitute 
the underlying assumption without 
which parties would not have made the 
contract may be sufficient to ‘justify 
the court in saying that there “was no 
(Para 18). 


A status of control of premises 


"under the Rent Control Acts cannot be 


acquired either by estoppel or by res 
judicata.: The principle is that neither 
estoppel nor'/ res judicata-can give the 
court jurisdiction under the Acts which 
those ‘Acts say it is not to have. The 
Rent Control Acts operate in rem. | 
These Acts give a status to theehouse 

from which' certain legal consequences 
follow.. l . :(Para 14) 


° Where sthe provisions. of the Rent 


"Act were not applicable to buildings 


constructed after 26-8-57 but the land- 
; constructed after 
that date instituted a suit for eviction 
of tenant before the Rent Controller 
in mistake about the underlying and 


fundamental fact that the building was. 
: outside the ambit of the Act and after 


dismissal of the suit filed a fresh suit 
in the Civil Court, it cannot be said 
that the-landlord is not entitled to any 
relief on the grounds of res judicata or. 
estoppel or waiver. As one cannot con- 
fer . jurisdiction by consent similarly 


.one- cannot by agreement waive ex-" 


clusive jurisdiction of Courts. . The 
Civil Court and not the. Rent Control is 
Court possesses "urisdietion over the 
building in auestion. The decree in the , 
suit before the Rent Contróller eannot 
be nleaded as res judicata because the 


zo: Rent- Controller. would have. no. iuris- . 
“diction to try and decide ‘not -only a 


particular miatter.in the suit but also 


is raised. (Càse law: discussed). E) 1 
Andh I Pra LJ. 103, ..Reverseg. ` 
eee art i i .(Paras 12, 18) 
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Cases  Referred: Chronological Paras 
AIR 1971 SC 2213 = (1971) 3 SCR 693, 
Lachoo Mal v. Radhye Shyam 9, 10 
AIR 1935 PC 79 — 62 Ind .App 100, 
Dawsons Bank Ltd. v. Nippon M. K.: 
«Kaisha = `. II E 15 
(1902) 29-Ind App 196 —-ILR.29 Cal 
707 (PG), Gokul Mandar v. Pudma- 
nund. '/  * 3 ds i 12 
^^ Judgment of the ‘Court was deli- 


| -Wered by za: 


^ RAY, C.-J.:— This is an appeal 
.by special leave from the judgment, 
D/- 5-9-1972* of the Andhra Pradesh 
High Court dismissing the appellant's 
Suit. against the respondent for posses- 
sion of the building in occupation of 
the respondent. l 


2. The appellant is the owner 
of the building in question. The build- 
ing was constructed sometime in 1958. 
The appellant on 1 November, 1958 let 
out the building to the respondent on 
a lease for three years. The lease was 
on monthly basis. The lease expired on 

31 October, 1961. : : 

3. The appellant filed an appli- 
cation before the Rent Controller, 
Chandragiri for ‘eviction of the res- 
pondent from the building: The appli-. 


cation was under section 10 (2) (i) read - 


with Section 3 (1) (a) of the Andhra 
Pradesh Buildings (Lease, Rent and 
Eviction Control) Act, 1960 hereinafter 
referred to as the Act. On 30 Septem- 
. ber, 1963, the Rent Controller dismis- 
sed the application for eviction. . 
| a, On 7 October, rs the ap- 
ellant gave a notice to the respon- 
Sent emia the lease and asked . 
for possession. The appellant stated 
-in the notice that the building was 
. constructed after 26. August, 1957 and 
therefore, the Act did not apply to the: 
"building in question. On 21 October, 
.. 1963 the respondent replied and deni- 
=? ed that the building. was constructed 
after 26 August, 1957. 205 
RON X The appellant preferred an 
appeal to the. Appellate Authority 
under the Act against-the order of. the 
.Rent Controller dated 30- September, 
‘14963. On 17 December, 1965, the ap- 
peal was dismissed by the Appellate 
Authority. pa ape 
6. On 20: November, 1967 the 
appellant t instituted a.suit in the Court 


"Reported in (1973)1 Andh Pra LJ 103. 
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of the District Munsiff, Tirupathi for 
eviction of the respondent. The cause 
of action was that the respondent did 
not surrender possession of the build- 
ing on the expiry:of the lease. Further 
allegations were that the respondent 


committed default in payment of rent. 


The appellant referred to the proceed- 
ings before the ‘Rent Controller result- 
ing in dismissal of the appellant’s ap- 
plication before the Rent Controller 
for eviction of the respondent. The ap- 
pellant also alleged that the provi- 
sions of the Act did not apply to the 
building in question because it was 
constructed after 26 August, 1957. 


T. On 26 March 1969 the appel- 
lant’s suit was decreed. The respondent 
preferred an appeal The Subordinate 
Judge on 24 February 1972 dismissed 
the appeal and confirmed the decree. 


8. The High Court on 5 Septem- 
ber 1972 reversed the decree of the 
Subordinate Judge and set aside the 
decree. 


9. The High Court held that 
the appellant was precluded by the 
principle of waiver from claiming any 
relief in the suit. The High Court reli- 
ed on the decision of this Court in 
Lachoo Mal v. Radhye Shyam  repor- 


‘ted in 1971 (3) SCR 693 = AIR 1971 


SC 2213. The appellant there was a 
tenant. The landlord wanted to demo- 
lish the house and construct a new 
building. The landlord and the tenant 
entered into an agreement. The agree- 
ment was that the tenant would vacate 
the shop on condition that after the 
completion of the construction of the 
house, the tenant would resume the 
possession of the shop. The agreement 
further provided that the landlord 
would not be entitled to derive bene- 
fits from the Rent Control and Evic- | 
tion Act. Section 1-A of the U. P. Rent 
Control and Eviction Act provided that 
the buildings constructed after 1 Ja- 
nuary 1951 were exempted from the 
operation.of the Act. The section said 
that nothing in the Act shall apply to 
any building or^ part of a, building 
which was under erection or was con- 
structed.on or after 1 January 1951. 
The tenant resumed possession of the 
shop after its construction. The tenant 
offered rent to the landlord. The land- 
lord did not accept the same. The te- 
nant thereafter deposited the rent. The , 
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landlord gave a notice to determine 
the tenancy. The Trial Court dismiss- 
ed the suit holding that the tenant 
was entitled to the protection conferr- 
ed by Section 3 of the Act. The Dis- 
trict Judge took a contrary view and 
decreed the suit of the landlord. The 
High Court held that the landlord was 
entitled to rely on Section 1-A of the 
Act which took away from the opera- 
tion of the Act buildings constructed 
on or after 1 January, 1951. . 


19.: This Court in Lachoo Mal’s 
case, (1971) 3 SCR 693 = (AIR 1971 SC 
2213) (supra) said that the question was 
whether it was open to the landlord 
to give up the benefit of the provi- 
sions or waive the same by means of 
an agreement of the nature which was 
entered into between the appellant and 
the landlord. This Court held that 
every one has a right to waive and to 


agree to waive the advantage of a 


law or rule. This Court held that in 
case a particular owner did not wish 
to avail the benefit of section 1-A of 
the Act, there was no bar created 
by the Act in the way of his waiving 
or giving up or abandoning the advan- 
tage of the benefit. On that reasoning, 
this Court set aside the judgment of 
the High Court and restored the dec- 
ree of the trial Court dismissing the 
suit in Lachoo Mal’s case (supra). 
Lachoo Mal’s case (supra) has no ap- 
plication to the present case which 
raises the question as to whether the 
appellant has waived the jurisdiction 
of the Court to entertain the suit for 
eviction of the respondent. 


11. In the present case the issue 
in the suit under appeal as framed in 
the trial Court was whether the ap- 
pellant became estopped from’ plead- 
ing that the Rent Control Act could 
not apply to the building. The con- 
current finding of the trial Court and 
the First Appellate Court is that the 
building was constructed in the year 
1958. The Act would not apply to any 
building constructed subsequent to the 
month of August, 1957. The Civil Court 
and not the Rent Controller would 
have jurisdiction in respect of such 
buildings. The First Appellate Court 
held that the appellant sought eviction 
before. the Rent .Controller on the 
ground that there was default in pay- 
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ment of.rent. The date of construction 
of the building was not in question 
before the Rent. Controller. The First 
Appellate Court came to the conclu- 


,8ion that the appellant’s suit was barr- 


ed neither by res judicata nor by any 
principle ‘of estoppel. `` nep 

^* 12. IË is. indisputable” that the 
Rent Controller could’ have no -juris- 
diction in respect. of the building*in-- 


. question because of' the :date .of, con* 
struction of the building. The decree 


in the suit before the Rent Controller . 
cannot be pleaded as res judicata be-| ` 
eause the Rent Controller would have 
no jurisdiction to try and decide not 
only a particular matter in the suit 
but also the subsequent suit in whic 
the issue is raised. (See Gokul.Mandar 
v. Pudmanund, (1902) 29 Ind App 196 
(PC)). Section 44 of the Evidence Act 
also supports the appellant to show 
that the judgment in the suit before 
the Rent Controller is delivered by a 
Court not competent to deliver it. Want 
of jurisdiction must be distinguished 
from irregular or erroneous exercise 
of jurisdiction. If there is @want of 
jurisdiction the whole proceeding is 
coram non judice. The absence ofa 
condition necessary to found the juris- 
diction to make an order or ‘give a 
decision deprives the order or decision 
of any conclusive effect, (See  Hals- 
bury's Laws of England, 3rd Ed. Vol. 
15 para 384) - 


13. Abandonment of right is 


much more than mere waiver, acqui- 


escence or laches. The decision of the 
High Court in the present case is that 
the appellant has waived the right to 
evict the respondent. Waiver is an in-] 
tentional relinquishment of a known 
right or advantage, benefit, claim or, 
privilege which except for such waiver 
the party would have enjoyed. Waiver 
éan also be a voluntary surrender ofa 
right. The doctrine of waiver has been 
applied in cases where landlords claim-, 
ed forfeiture of lease or tenancy be- 
cause of breach of some condition in 
the contract of tenancy. The doctrine 
which the courts of law will recognise 
is a rule of judicial policy that a per- 
son will not be allowed to take incon- 
sistent position .to gain advantage 
through the aid of courts. . Waiver some- 
times partakes of the nature. of an 
election. Waiver is consensual in na- 





`: sentation, «Waiver. 


2o 


*- 


*. 
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ture, .It implies a meeting of the minds. 
ift js a matter of mutual intention: The 
‘doctrine. does: not depend on misrepre- 
actually | requires 
two--parties, one party .waiving and 
another receiving the benefit -of wai- 
ver. There can be :waiver so- intended 
by one party and so understood -by the - 
jother: The- essential elémient of waiver 
is that there, müst be a voluntary and . 
intentional relinquishmerit of a' right. 
The: voluntary. schoice is the essence of . 
` |waiver. There: should exist an oppor- 
2 tunity. for choice between the relin- 


right in question: It cannot be held 
that tHere has been a waiver of-valua- 
ble rights . where the circumstances 
show that what was done was involun- 
tary., There can be no.waiver of a non- 
existent - right. - Similarly, one -cannot 
waive.that | which: is. not one's'as a 
right at the time of waiver. Some mis- 
take or misapprehension as tó some 
. [facts which constitute -the underlying 
assumption without which parties 
would,not have made the contract may 
be sufficient to justify the court in 
' |saying tha ` there was no consent. 





- 14. ` Just as the courts normal- 
ly.do bot permit contracting out of the 
Acts so there can be no contracting in. 
.|A status of control of premises under 
the.Rent Control Acts cannot be'ac- 
quired either by estoppel or. by. res 
judicata. The principle is that neither 
—lestoppel nor rec ivdicata can give ‘the 


court jurisdiction under the Acts Betas 
e 


those Acts.sav it is not to have. 


Rent Control Acts. operate in rem: 


These Acts give a status to the house. 


from which certain ‘legal a 
follow: i 
‘wy. 15. qn the present case. the. 
"building in question is beyond donbt 
outside the protection of Rent Control 
'Acts.-The foundation of the doctrine 


of estoppel is that the representation. 


‘must be of existing facts and not of 
. mere intention (See Dawsons Bank Ltd. 
v. Nippon M K Kaisha:62 Ind App 100 
—(AIR. 1935 PC 79)). There must bea 
“statement of fact and not &.mere pro- 
: mise to do some thing in future. 


2016 ` The: appellant. proved. that 
-the- appellant: madé a: mistake of. fact 
in -regard 4g the building being outside 
the mischief of the Act. The: a sppellang 
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quishment and an enforcement of the. 


: A. I. R. 
instituted the suit Terie the Rent 
Controller in mistake about the under- 
lying and fundamental fact. that the 
building. was outside the ambit of the 
„Act. The Civil Court has jurisdiction in 
"the: subsequent - ‘suit which is the sub- 
_ ject of this appeal. The appellant is not}. 
disentitled to any relief on the grounds 
_of res judicata or estoppel or waiver. 
` As.one cannot confer jurisdiction by 


, consent similarly “one cannot by agree- 


„ment waive exclusive jurisdiction of 
courts. The Civil Court and not the 
Rent Control Court possesses’ jurisdic- 
tion over the building in question. 


17. For these reasons the judg- 
ment of the High Court is set aside. 
The decree in favour of the appellant 
passed by the trial Court and confirm- 
ed.by the First Appellate Court is 
restored. The | respondent ^ wanted 


` time to quit and vacate the building 


in question. The réspondent is given 
time- till 30. June, 1975 to vacate and 
deliver vacant Pee to the appel- 
lant. ` ' 


. . I8. The ME will be en- 
‘titled to costs of the. trial Court,. -the 
First Appellate Court and the Hich 
Court. Parties will pay and bear their 
own costs in this Court. - 

isi ts allowed. 
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minal P.C. (X-Ref:— Criminal P.C. 
(1898), Section-46 (3).) - - 

: Brief Note:— (A) Convicts 
by mere reason of the conviction, de- 
nuded of. all the: fundamental 
which théy. otherwise possess. A com- 


are not | 


rights - 


. D. B. M. Patnaik v.sState’ of A. P7 


n S. C. 2093 . 
right to, life“and’ personal liberty, they 
have no- fundamental freedom to es- ` 
cape- from lawful custody. Therefore, 


"they cannot complain of thé installa- 


- 


' pulsion under the aüthority. of law, 


following upon:a conviction, to. live in 
& prison-house. entails by its own force 
the deprivation of fundamental free- 


right to "practise" a profession. 
the Constitution guarantees other free- 


doms like the right to acquire, "hold: 
and dispose of property for the exer-: 


cise of which- incarceration can -be no 
impediment, Likewise, even a -convict 


tion of the high-voltage  live-wire 
mechanism on the jail walls to pre- 
vent escape of prisoners..with. which . 


-they are likely to come into contact 


is entitled to the precious right guar- - 


anteed by Art. 21 of the Constitution 
that he shall not be deprived of.: his 
life or personal liberty except accord- 
' ing to procedure established by Jaw. 
(1949) 338 US 25 Ref. (Para 6) 


Though the Government ‘possesses 


the constitutional right to initiate laws, ` 


it cannot, by taking law into its.own 
hands, resort-to oppressive measures: to 
curb the political. beliefs of its oppo- 
bents. No person, not.even a prisoner, 


can be-deprived of his ‘life’ or ‘perso-- 


nal liberty’ except according to proce- 
dure established by law. AIR 1963 SC 
i 1295 Rel. on. : (Para 10) 


However, it cannot. be held that 
the convicts have been deprived of any 


‘of their fundamental rights: by the 


posting of police-guards . immediately : 


outside the Jail. AIR 1966 SC 424 Rel. 
on. ` a > (Para 8) 


A conyict has no right more than 
any one else has, to dictate whether 
guards ought to- be posted to prevent 
the escape of prisoners. , -(Para 8) 


The infiltration of policemen into 
prisons must generally be deprecated. 
But where the policemen lived on the 
vacant jail land appurtenant to the 
jail and were.not shown to have any 
access to the jail which. is enclosed 
'.by high walls, their. presence in . the 
immediate vicinity of the jail can cause 
no interference, with the personal: li- 


berty of. the lawful preoccupations of- 


` Constitution that 
. make: provision for securing just and 


the convicts and. under-trial prisoners. ` 
PES Ee (Para 9) 
' Whatever be the nature "and, ex-. 


tent of the. prisoners’, fundamental’ . Wolf-v. Colorado 


-the prison. 
doms like the right to move , freely ` ¿ 
throughout the territory of India or ane 

u n 


only if they attempt.to escape from . 
"T (Paras 16,17) , 
Section 44, Criminal P. C. 1898, 


furnishés no analogy to the  insiant 
case. The installation’ of live-wire 
mechainism does not offend against 


-the command of Section 46 (3) even on 


the assumption that the sub-section 
covers the re-arrest of a prisoner who 
has escaped from lawful. custody. The 
installation of the system does not by 
itself cause the death of the prisoner. 
It is a preventive measure intended to 
act as a deterrent and can cause death 
only if a prisoner. courts death by 
scaling the wall while attempting to 


escape from lawful custody. (Para 18) 


(B) Index Note: — Constitution of 
India, Arts. 13 (3) (a) and 21 — De- 
partmental in-tructions' are neither 
“Jaw” within the meaning of Art. 13 
(3) (a) nor are they “procedure esta- 
blished by law" within the meaning of 
Article 21. : (Para 14) 


(C) -Index Note: — Constitution of 
India, Art. 42 — Jail reform — Im- 
provement of living conditions in jails 
suggested. . . . 4 


. (C) Brief Note: — The directive 
principle contained in Art. 42 of the . 
“The - State shall 


humane conditions of work" may be- 
nevolently be extended to living con- 
ditions in jails. There are subtle forms 
of punishment to which convicts ` ande 
undertrial prisoners. are sometimes sub* 
jected, but it must be realized that . 
those barbarous relics of a bygone era ` 
offend- against the letter and spirit of 
our Constitution. = - (Para 11) 
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=1963 (2) Cri.LJ 329, Kharak Singh 


v: State of U. P., « . - = _ 10 
-(1949) 338. U. S. 25 —.93 Law: ed.:1782, 
S7 ]18 


x: 2 


dun 
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[Prs. 1-7] 
(1877) 94 U.S. 113 = 924 Law ed 77, 
Munn v. Illinois 10 


Judgment of the. Court was deli- 
vered by : 

CHANDRACHUD, J.:— This is a 
group of three writ petitions under 
Article 32 of the Constitution. 


2. D. Bhuvan Mohan Patnaik, 
the petitioner in Writ Petition No. 295 


“of 1974 is undergoing the sentences of ` 


41/2 years and 51/2 years awarded to 


him in two sessions cases. He is also ` 


an undertrial prisoner in what is 
known as the Parvatipuram  Naxalite 
Conspiracy Case. Nagabhushan Pat- 
naik, who is the petitioner in  Writ 
Petition No. 296 of 1974 was sentenced 
to death by the learned II Additional 
Sessions Judge, Vishakhapatnam, but 
that sentence was commuted by the 
President to life imprisonment. P. Hus- 
sainar, the petitioner in Writ Petition 
No. 297 of 1974, is undergoing the sen- 
tence of imprisonment for life imposed 
by the same learned Judge. He is also 
an under-trial prisoner in the Parvati- 
puram Case. The three petitioners are 
undergoing the sentences in the Cen- 
tral Jail at Visakhapatnam. 


3. We are not concerned with 
any evaluation of the political beliefs 
of the petitioners who claim to be 
Naxalites nor with the legality of the 
sentences imposed on them nor indeed 
with the charges on which two of them 

. are being tried. The only reliefs which 
they ask for are: (1) that the armed 
police guards posted around the jail 
should he removed and (2) that the 
livewire electrical mechanism fixed on 
top of the jail wall should be disman- 
tled. 

4. Mr. Garg who. appears oD 
«behalf of the petitioners contends that 
éven the discipline of the prison must 

. have the authority of law and that 
there should be a sort of "iron curtain" 
between the prisoners and the police 
so that convicts and under-trial pri- 
soners may be truly free from the in- 
fluence and tyranny of the police. 


5. S. 3 (1) of the Prisons Act, 
9 of 1894, defines ‘prison’ to mean any 
jail or place used permanently or tem- 
porarily for the detention of prisoners, 
including "all lands and buildings ap- 
purtenant thereto". The Superinten- 
dent of the Central Jail, Visakhapat- 
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nam, who is the 3rd respondent to the 
petitions, has filed an affidavit stating 
that the usual watch and ward staff of 
the jail having been found to be in- 
adequate, the services of the Andhra 
Pradesh Special Police Force had to 
be requisitioned to guard the jail from 
outside. The affidavit shows that these 
policemen live in huts built on a part 
of the vacant jail land and that the 
officers of the Force are accommodated 
in the “Jail Club” immediately outside 
the jail. Their office is situated in a 
block outside the jail, which was meant 
to be used as a waiting room for visi- 
tors wishing to meet the prisoners. The 
argument of Mr. Garg is that since 
prison includes lands appurtenant 
thereto, the members and officers of 
the Andhra Pradesh Special Police | 
Force must, on the affidavit of the 
third respondent, be held to occupy a 
part. of the’ prison and that must be 
prevented as it is calculated to cause 
substantial interference with the exer- 
cise by the prisoners of their funda- 
mental rights. 


6. Convicts are not, by mere 
reason of the conviction, denuded of 
all the fundamental rights which they 
otherwise possess. A compulsion under 
the authority of law, following upon 
a conviction, to live in a prison-house 
entails by its own force the depriva- 
tion of fundamental freedoms like the 
right to move freely throughout the 
territory of India or the right to “pra- 
ctise” a profession. A man of profes- 
sion would thus stand stripped of his 
right to. hold consultations while serv- 
ing out his sentence. But the Consti- 
tution guarantees cther freedoms like 
the right to acquire, hold and dispose 
of property for the exercise of which 
incarceration can be no impediment. 
Likewise, even a convict is entitled to 
the precious right guaranteed by Arti- 
cle 21 of the Constitution that he shall 
not be deprived of his life or personal 
liberty except according to procedure 
established by law. 


T. In State of Maharashtra v. 
Prabhakar Pandurang, (1966) 1 SCR 
702 = (AIR 1966 SC 424 = 1966 Cri 
LJ 311) a person who was detained by 
the Government of Maharashtra under 
Rule 30 (1) (b) of the Defence of India 
Rules, 1962 wrote, while in jail, a book 
of scientific interest and sought per- 
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mission from the State Government to 
send the manuscript out of the jail 
for publication. The request having 
been rejected the detenu filed a writ 


petition in the Bombay High Court: 


which allowed the petition. In an ap- 
peal filed in this Court by the State 
Government it was held that though 
the conditions of detention under R. 30 
(4) of the Defence of India Rules, 1962 
were the same as under the Bombay 
Conditions of Detention Order, 1951 
which laid down conditions regulating 
the restrictions on the liberty of a de- 
tenu, it could not be said that the 
Order of 1951 conferred only certain 
privileges on the detenu. The Court 
observed: “If this argument were’ to 
be accepted, it would mean that the 
detenu could be starved to death, if 
there was no condition providing for 
giving food to the detenu”. The refu- 
sal of the State Government to release 
the manuscript for . publication . was 
held to constitute an infringement of 
the personal liberty of the detenu in 
derogation of the law under which he 
was detained. 


| 8. Though, therefore, under 
our Constitution, the right of personal 
liberty and some of the other funda- 
mental freedoms are not to be totally 
denied to a convict during the period 
of incarceration, we are unable to ap- 
preciate that the petitioners have been 
deprived of any of their fundamental 
tights by the posting of police-guards 
immediately outside the jail. The 
affidavit of the third respondent shows 
that as many as 146 Naxalite pri- 
soners were lodged in the Visakhapa- 
tnam jail as a result of which the 
usual watch and ward arrangement 
proved inadequate. Eleven  Naxalite 
prisoners including two out of the 
three petitioners before us, namely, 
Nagabhushan Patnaik and P. Hussai- 





nar, escaped.from the prison on the. 


night of October 8, 1969. It was de- 


cided thereafter to take adequate mea- - 


sures for preventing the escape of nri- 
soners from the jail. We do not think 
that a convict has any right any more 
than anyone else has, to dictate whe- 
ther guards ought to be posted to pre- 
vent the escape of prisoners. Prisoners 
will always vote against such measures 
in-order to steal their freedom. 


. gation of Naxalite 
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9. The vacant land appurtenant 
to the jail is by the definition of 'pri- 
son’ in Section 3 (1) ofthe Prisons Act 
8 part of the prison. itself. It cannot, 
therefore, be gainsaid that members o 
the Andhra Pradesh Special Police 
Force must be deemed to be in occupa- 
tion of a part of the prison premises. 
The infiltration of policemen into pri- 
sons must generally be deprecated for 
under-trial prisoners, like.two of the 
petitioners before us, who are remand- 
ed to judicial custody. ought to be im- 
mune from the coercive influence of 
the police. The security of one’s per- 
son against an arbitrary encroachment 
by the police is basic to a free society 
and prisoners cannot be thrown at the 
mercy of policemen as if it were a part 
of an unwritten law of crimes. Such 
intrusions are against “the very es- 
sence of a scheme of ordered liberty". 
But the argument of Mr. Garg pro- 
ceeds from purely hypothetical consi- 
derations. The policemen who live on 
the vacant jail land are not shown to 
have any aecess to the jail which is 
enclosed by high walls, Their inis ei 









therefore, in the immediate vicinity o 
the jail can cause no interference with 
the personal liberty or the lawful pre-| 
occupations of the petitioners. 


10. Counsel for the petitioners 
complained bitterly against the segre- 
prisoners in a 
“quarantine” and the inhuman treat- 
ment meted out to them as if they 
were inmates of a “fascist concentra- 
tion camp". We would like to empha- 
sise once again, and no emphasis in 
this context can be too great, that 
though the Government possesses the 
constitutional right to initiate laws, it 
cannot, by taking law into its own 
hands, resort to oppressive measures 
to curb the political beliefs of its 
opponents. No person, not even a pri- 
soner, can be deprived of his ‘life’ or 
‘personal liberty’ except according to 
procedure established by law. The: 
American Constitution by the 5th and 
14th Amendments provides, inter alia, 
that no person shall be deprived , of 
“life, liberty, or property, without due 
process of law". Explaining the scope 
of this provision, Field J. observed in 


“Munn v. Illinois (1877) 94 US 113 that 


the term “life” means something more 
than mere animal existence and the 


t. 
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inhibition against its deprivation ex- 
_{tends to all those limits and faculties. 
by which life is enjoyed. This state- 
ment: of the law was approved by a 
- onstitution Berich of this. Court in 
< Kharak Singh'v. State of U. P. (1964)1 
;. SCR 332 at p! 347 = (AIR 1963 SC-- 
1295 at p, T = 1963 (2) Cri LJ 329 
at p. 336. 


: 11. But, on.a perusal of the 
affidavit ofthe 3rd respondent, ` we are 
not satisfied that the allegations made 


: by the petitioners. are true, though we ` 


-. do not think that the rosy picture. 
‘drawn by the 3rd respondent of life 
in the Visakhapatnam Central Jail can. 
too readily be accepted. “Airy rooms. 
- with cross-ventilation”; a "break-fast 
and two regular meals. a day Aedes the 
total calorie value of which is about 
4000 calories.per day as against 2500 
which is the average caloric value -of 
food. consumed by an Indian”; "950 
grammes of chicken, a litre. of milk: 
and 2 eggs per day" for one . of the 
petitioners who has a duodenal ulcer"; 
-ca lot of reading material"; . "facilities 
for playing . games. like Volleyball. 
. Kabbadi, Badminton, ring tennis etc. Ro 
-the supply of “musical. instruments" ` 
and “a radio net-work". these and 
many other amenities are, according 
tothe 3rd respondent, made available - 
.to the prisoners? We hope and trust. 
' that the claim is founded on true facts. 
. But attention of the 
t: needs to bé drawn to what the peti- 
toners have described as the “mara- 
thon hunger-strike" by: a large num- 
ber of Naxalite prisoners for improve- 
ment, in the: sub-human conditions .of 
their existence. We are also not - pre- 
pared. to dismiss as wholly untrue the - 
` reply ofthe. petitioners tothe 3rd res- 
"pondent's counter-affidavit, that there 
` js difficulty evén in getting a packet 


' of powder for a rickety..carrom-board, 
that the radio network: consists of à .. 


"silent .museum-piece, ‘that the- supply. © 


: of “musical instruments” ‘consists ofan . 
‘to make a clarification. ‘Learned coun- 


abandoned. rion-speaking harmonium ` 
and a'set. of dilapidated drums and that : 
„all the music that-is there is provided 
by#an army of. mobile mosquitoes... 
These, however,: are matters of reform ` 
and- though they ought to receive prio-- 
rity inour 'constitutiónal scheme, their.. 
denial may not. -necessarily constitute ` 
B an encroachment on "the right.guaran- - 


of. the Constitution that. 
‘shall make provision for securing just 


conditions in jails. There. are subtle 


jail authorities ~ 


- walls. 


t PEE E : 
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We cannot.do better than say that the 
directive principle contained in Art. 42 
“The State 


and humane conditions of work" may} 
-benevolently be extended to living 


` forms of punishment to which convicts 
and under-trial prisoners are  some- 
times subjected but it. must be realiz-| . 
ed that these barbarous relics of aj 

bygone era offend against the letter 
and spirit of our Constitution. For 
want of satisfactory proof, we hesitate . 
to accept the contention of the peti- ' 
tioners that the treatment meted out 
to them is in violation of their right to - 
life and. personal liberty. ~ ` 





12. As regards i the live-wire 


.mechanism fixed atop the jail walls, 


Mr.. Garg argues that the act is uncon- 
stitutional because a.prisoner attempt- 
ing to escape is, by the use of the 


device, virtually subjected to a death 


penalty. The policy of law- as reflected 


‘in Section 224 of*the Penal Code, says 
. the counsel, is to" visit a prisoner at- 


tempting to escape or successfully es- 
eaping, to. a maximum sentence of two 
years and a fine. The live-wire gadget 
lacks the authority of law and since it. 
is a flagrant violation of the personal. ` 
liberty guaranteed by Article 21 of the 
.Constitution, it must be declared un- 
constitutional Counsel fears . that if 
the -court puts-its. seal of approval: on 
the use of the inhuman mechanism.” 
‘prisons shall have been converted into 
cremation grounds.. E iow a 


33. This. argument has. a strong : 
emotional appeal but not to reason. 


.And the appeal to reason is what the 
.court is primarily. concerned with in : 
'deciding upon the constitutionality . ot 


any measure, LE NE 


14. But before examining. the 
petitioners' contention, it is necessary 


sel -for the ‘respondents -harped on the - 
reasonableness of the step taken’ by 
the- jail authorities in installing "the 
high-voltage live-wire--on -the ' jail. 
"He contended that the..mecha- 
‘nism was installed solely for the pur- 
pose of preventing the escape.of pri- 
soners and was therefore a reasonàble 
reste Hon: on the. fundamental Tights 
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of the. prisoners. This, 
is à wrong approach to. ‘the issue under 
consideration. If the petitioners  suc- 
ceed in establishing that the particular 
measure taken -by the jail authorities 
violates any of the fundamental’ rights 
available to them under the Constitu- ; 
"fion, the justification of the . measure 
must be sought in some "law", within. 
ihe meaning of Article 13 (3) ‘(ay ‘of the 
Constitution. The installation of 
igh-voltage wires .lacks a statutory 
basis and seems to have been devised 
cn the strength of departmental in- 
structions. Such instructions are neither 
"Jaw" within the meaning - of Art. 13 
(3) fa) ror are they "procedure esta- 
lished by law" within the meaning of 
Article 21 of the Constitution. There-: 
fore, if the petitioners are right in 
their contention’ that the mechanism 
constitutes an infringement ' of any. of 
.the fundamental rights available to 
them. they would be entitled to: the 










relief sought by themr-that the mecha- : 


nism be dismantled The State has not 
justified the installation of the- mecha- 

. nim on the. basis sf a ‘law’ x a ‘pro- 
cedure established by law’. 


15. The. live-wire is installed 
on the top of a wall. i4 feet from the 
ground level the height of the wall 
itself being 13 feet. Tt rests on enamel 
nen-conducters . fixed to angle irons 
which are embedded’ in the wall. The 
wire ^as no direct contact with the 
wall and there is no possibility of the 


electrical current leaking through the: 


wall. The prison-wall; are themselves 
situated at a distance of about 20 feet 
from the cells where the petitioners 
are lcdged. An electrician inspects the: 
system regularly. Finally. the mecha- 
nism is nct a.secret trap as al `pri- 
soners are warned of its existence and 
a non-electrical Barbed we fences 
the jail walls. F : 
16. There is thus no possibility 
‘tnat the petitioners will come. into .con- 
tact with the electrical device in .the. 
: normal pursuit of their daily chores, 
There is also no possibility that :any 
other person in the discharge of his 
lawful functions ‘or ‘pursuits will come 
info contact with the same. Whatever 
be the nature and extent of the peti- 
tioners’ fundamental right. to life and 
personal liberty, they haye no funda-. 
mental freedom to escape from: lawful 
1974 S. C./132 XI G—12 


^ 


in our opinion;”: 


"custody: 


the . 


.by the consideration 


‘the mode in which arrests, 


(Chandrachud J.) j [Ps 14-18] S. C. 2097 


Therefore, they ` cannot com- 
plain of the installation of the live- 
wire mechanism with. which they are 
likely.to come into contact only if thay 


. attempt to escape. from the prison. 


Carrying. the -petitioners’ contention 
to its logical conclusion, they would . 
also be entitled to demand that the 
height of the. compound -wall be rè- 
duced from 18 .feet.to say 4 or 5 feet 
as a fall from a height of 13 feet is 
likely to endanger their lives. In fact 
the. petitioners could. ask that all 
measures be taken to fender safe their 
attempts to escape from the prison. 


HM In holding that the live- 
wire mechanism does not interfere -with|: 
any of the fundamental freedoms of 
the petitioners. we are not influenced 
ł so prominently 
menticned by the 3rd -Respondent in 
Ais further affidavit that a` similar 
system is in vogue in Hyderabad, 
Warangal- and Nellore. If the system. 
is unconstitutional, its wide-spread use 


w not make it. constitutional. 


EU “Section 46, Criminal Pro- 
eee Code, 1898 furnishes no analogy 
to the present case because it lays 
down how arrests-aré to be made and 
the extent of force which may be used 
if. the person to be arrested  forcibly 
resists the. endeavour to: arrest him. 
Sub-section (2) of Section 46 authorises 
the person making the arrest to “use 


all means necessary to effect the ar-. 


rest" while sub-section (3) provides * 
that "Nothing in this section gives a 
right to cause the death of:a ' person 
who is not: accused .of «an offence 
punishable with death..or with im- 
prisonment for life" Chapter V of | 
the Code of 1898 in which Section 46 
appears is headed: “Of Arrest, Escape 
and Retaking". Section’ 46 deals with 
€ for the 
first time, may be':effected, Section 66 
dezls with the power, on, escape, to 
pursue and re-take the prisoner. It 
provides that "If a person in awful 
custody: escapes or is rescued, the per- 


. Son from whose custody he escaped or 
was rescued may immediately pursue 


and arrest him in any place in India". 
Apart from this, the installation of the 
high-voltage wire does not’ offend 

against the command of Section- 48 (3) 
even on the assumption that the sub- 
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section ‘covers the re-arrest of. a` pri- 
soner who has escaped from lawful 


custody. The installation of the system: 


does not by itself cause the death of 


the prisoner. It is a preventive mea- 


sure intended to act as a deterrent and 


.|can cause death only if a prisoner . 
courts death by scaling the wall while ~- 
yum lawful 1 


attempting to escape cuss 
tody. In that. sense, even a high wall 
without the electrical device would bé 


- open to the exception’ that a prisoner. 


falling from a height, while attempting 
to escape by scaling the.: wall, may 
meet with his death. Section 46 (3) is 
therefore, not contravened and the 
. {grievance that the mechanism invol- 
‘Ives a total negation of the safeguards 
afforded by Criminal Law is without 
any substance. vae EE 
19. The petitioners are, there- 
fore. not entitled to either of the two 
reliefs sought by them and the rule 


“must be discharged. But that is on. 
ground that the acts complained 
‘of are not shown to cause any inter- 


- the 


ference with the. fundamental rights 
available to them and not- on. i 

und that prisoners possess no. tun- 
damaptal rights. The rights claimed 
by the petitioners as fundamental may 
not readily fit in the classical mould 
of fundamental freedoms, but “basic 
rights do not become petrified as of 
any one time, even though, as a mat- 
ter of human experience, some may 
. not too rhetorically 
verities. It is of the very nature of a 
free society to advance in its standards 
of what is deemed -reasonable and 
right......... To rely on a tidy formula 
for the easy determination of what is 
: la fundamental right for purposes of 
legal- enforcement may satisfy a long- 
ing for certainty but - ignores the 
movements of a free society.” Per 
l|Frankfurter J. in Wolf v. Colorado, 
(1949) 338 U. S. 25, 27 — 
1782. 7 


' Petitions dismissed. 
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4 A.N. RAY, C. J, M. H. BEG, ` 
‘A, ALAGIRISW. ME P. K. GOSWAMI ` 


; R. S. SARKARIA, JJ. 
Acharya | Maharajshri Narendra 
Prasadji Anandprasadji. Maharaj etc. etc., 
Appellants v. The. State of Gujarat and 
others, Respondents. i 
Civil Appeals Nos. 746-748, 754, 760, 
778, 800, 802, 826, 789, 790, 798, 799, 1035. 
and 1808. of 1971, Di- 3-10-1974. . 
Index Note:— . (A) Constitution of 


‘India, Arts, -25: and 26 — Distinction be- 


tween. . : ; 
- Brief Note:— (A) Though Article 25 
is made subject to ^public order, morality : 
and health” and also “to the other provi- 
sions of Part III, Article. 26 is.only subject 


-to . “public order, . morality and health". 


ile Article 25, confers the particular 
rights. on all ferons Article 26 is confined 
to age ; denominations.or any section 
thereof. Article 19 (1) confers the various 
rights specified therein from (a) te (g) on 


. citizens.. A religious. denomination ora 


section thereof as such is not a citizen. In ` 
that sense the fields of the two Articles | 
may be to some extent different, 
MA, d (Paras 25, Al ; 
Index Note:— (B) Constitution of 
India, Arts. 26 and 31 — No conflict be- 
tween two Articles — (X-Ref :— Gujarat 
Devasthan, Inams Abolition. Act (16 of 
1969), Ss. 5 to 12 —. Act not violative of 
Art. 26 (c)). . 
Brief Note:— (B) Article 28 guaran- 
tees inter alia the right to own and acquire 
movable . and immovable -property for 
managing religious , affairs. is righ 
however, cannot take away the right o 
the State to compulsorily acquire property 
in accordance with the provisions of Arti- 


-cle 81 (2. When property is acquired b 


the State in accordance with law and wi 

the provisions of Article 31 (2) and the 
acquisition cannot be assailed on any valid 
ground open to the person concerned, bo 
it a religious institution, the right to own 


that perty vanishes as that right is 
teonstened to the State. TuS I 


is no question of ay right to own the par- ` 
ticular property subject to public order, 
ealth and Article 26 will 
in the circumstances be of no relevance. 
This being the legal position, there is no 
conflict between Art. 26 and. Art. S1. 


JR/JR/E104/74/KSB 


1974 


Observations in AFR 1971 SC 161 at 

p. 165 are not inconsistent with the deci- 
sion in AIR 1070 SC 504. ^. ^ (Pera 28) 
The Act does not violate Art. 26 (c) of 
the Corstitution on hat -i 
deprives the religious denominations of 
their ownership of the property. The Act 
in so far as it is concerned. with compul- 
sory acquisition. of property fulfils all the 
requirements of Art 31 (2). (1972) 18 Guj 
LR 404, Affirmed. : - (Para j 


Index Note :— (C). Gujarat Devastban 
Ynams Abolition Act (180 of 1969), 8. 1 — 


Act is protected by Art, 31-A of Constitu- 
tion — (X-Ref :— Constitution of India, 
Arts, 26 (c), 31-A and 87). 

Brief Note :— oO Bearing in mind the 
object of'the Act and of the various pro- 
visions enacted in furtherance of agrarian 
reform, the Act is squarely protected under 
the saving. provision of Article 31A. It 
cannot be said that:the right under Arti- 
.cle 26 (oy is en absolute and unqualified. 
right to the extent that no agrarian reform 
can touch upon the lands owned by the 
religious denominations. No rights in an 
organised society can be absolute. Enjoy- 
ment of one's rights must be consistent 
with the enjoyment of rights also by 
others. Where in.a free play of social 
forces it is not possible to bring about s 
voluntary harmony, the State has to step 

. in to set right the imbalance between com- 
peting interests and there the Directive 
Principles- of ‘State. Policy, although not 
enforceable in courts, have a definite and 
positive role introducing an obligation 
upon the State under Article 37 in mak- 
ing laws to regulate the conduct of men 
.and their affairs. In doing so a distinc- 
tion will have to be made between those 
. laws which directly infringe the freedom 
of religion and others, although indirect- 
ly, affecting some secular activities or re- 
Hgious institutions or bodies., (Para 29) 
The Act ànd its provisions do mno 
violence to thé rights guaranteed under 
Article 28 (c). It is also not necessary. to 
mention Article $4 in Article 31-A and ifs 
omission therein is not at all of any con- 
sequence. 


Right teed under Article 28 (c) 
not being absolute and unqualified is con- 
'sistent with reasonable regulations made 
by the State provided the substance of 
the freedom is not affected. "The Act does 
not make any inroad in such a way as tO 
affect directly the substance of that free- 
dom. A particular fundamental right can- 
not exist in isolation in a water-tight com- 
partment. One fundamental t of a 


the ground that it- 
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person. may have to co-exist in harmony 


-with the exercise. of another fundamental 
right b 


others and also with reasonable 
and valid exercise of power by the State 
in the light of the Directive Principles in 


"the interests of social welfare as a whole. 


The Cours duty is to strike a balance 
between competing claims of different in- 
terests, (1972) 18 Guj LR 404, cme ) 
l i ara 
-. Index Note :—- (D) Gujarat Devasthan 
fnems Abolition Act (19 of 1989), S. 81 — 
Adequacy of i prs on cannot be chal- 
longed in view of Art. 81-A, Constitution 
— X-Ref :— Constitution of Indis, Arti- 
cle 31-A). — . i 
Brief Note :— (D Section 31 of the 
Act cannot be enged on the grouad 
of. sere ee! of compensation as the Act, 
admittedly relates-to agrarian reform and 
is, therefore, under the canopy of protec- 
tion of Article 31-A of the Constitution and 
‘objection on the score of violation of Arti- 
cles. 14, 19 and 81 is not entertainable. 
Cases Referred; Chronological Paras 
AIR 1971 SC 161 = (1971) 2 SCR 790, 
Khajamian Wakf Estates v. Stato of 
` Madras. "DN" 22, 27, 98 
AIR 1970 SC 564 =-(1970) 3 SCR 530, 
oe Cavasjee Cooper v. Union of 


. in 22 
AIR 1954 SC 289 = 1954 SCR- 1005, 
Commr., Hindu Religious Endowments 
Madras v. Shri Lakshmindra, Thirtha 
Swamlar of Sri. Shirur Mutt | 26 
The Judgment of the Court was gell- 
vered by 
GOSWAMI, J.:— These appeals are 
by certificate granted by the High Court 
of Gujarat. Since a common question’ of 
law arises for consideration in all these 


-appeals and the learned counsel in all the 


appeals adopted the arguments of Mr. 
Tarkunde, the learned -counsel for the ap- 
pellant (in Civil Appeal No. 746 of 1971) 
the facts of that appeal alone need be 
stated and this fudgment will govern all 
fhe appeals, 


| '& The appellant is the Managin 
Trustee of the Trust of the Temples o 
Laxmin apy bs Deo of Vadtat and is the 
Acharya of the Gadi of the Swaminara 


Sampreday et Vadtal which is a public 


trust regisfered under the Bombay Public 
Trust Act. Under the scheme of the Trust 
the .appellant is authorised to look after 
the management of the properties of the 
Trust, It is not disputed that the Swami- 
narayan Sampraday is a religious denomina- 
tion which believes in:Lord Krishna 27a 


^00 $. C 
‘Radha. - The Institution holds Devasthan 


Inam lands. arid the oppalant challenges. 


the’ constitutional validity of the Gujarat 


' Devasthan Inams Abolition Act, 1969 (here- ` 


` inafter referred. to as the Act). 


^$&. ' The Act came ` 
- Novembér 15, 1969 and it extends to the 


.- Bombay area of the State of: Gujerat. The- 
- preamble shows that it is an Act "to ab- 
olish inams held by religious -or charitable : 
area of the State - - : 
af Gujarat and'to, provide for matters s con- 


- institution in the Bomba 


Sequential and: incidental thereto". 


4. Section 2 contains the defini- " 


tions. . By Section 2 (6) 


“Devasthan’ inam means.an inam . 


consisting of a grant or, recognition as a 
grant— . 

(a) of a village, portion of a village 
of larid, Whether such grant be— >` 


G) of soil with: or without exemption E 


from payment ‘of land revenue or 
' (ii) of assi 
land’ revenue o 


a share-of such land revenue, or .. 


(iit) of total_or partial exemption Bon - 


payment of land revenue ih: ; respect of 
"any land; or ©. > 


(b) ‘of cash’ allewetics or diowanco in 


- kind by whatever name called, by the rul- 
ing authority for the time being for a ré- 


ligious or charitable institution and enter- 


as such in the alienation register kept 
under Section 58 of the Code or in any 
other revenué record or public récord 
- maintained in respect of alienations or 
determined as ‘such by à. decision . under 
Section 5 of the. Gujarat Surviving Aliena-. 
‘tions Abolition Act, 1963 cael AXA 
of: 1963) but does not s ude 
/ x 


land’ means a village, portion of a village 
or land held under: .& Devasthan inam". ^ 


-By Section 2 (9) - 

n an m4 inferibe holder” meeris a person who 
i is in possession of a-Dévasthan land whe- 
ther by inheritance, or succéssion or valid 
transfer.under the tenancy làw or other- 
wise and who, being- liable-to pay: assess- 


mient. in cash or kind; holds. such land, of ‘the inamdar and had been cultivated 


whether on payment of assessment or not”. 
T. By ‘Séction 2 (10). 
meáns in the zeligious or charitable institu- 


tión. for which a Devasthan inam, is held,: 


whether such inam is. actually. entered in 
the relevant revenue record in, the name 
of such imstitution or of any person in 
charge. of such institution ór having . thie 
management mee 


x. [Prs 2-11] Narendra  Prasadi y. State of Gujarat Garai p 


. Devasthan inams so abolished an 


Wt quoted : 
5.- By. "Section 2 (7) *  Devasthan- - 


E *üamdar. 


ALR 
* @- By -Scction 2 (12) “ -eligious in- 
stitution’ means any- institution belonging 
td any religion”. i 


| & ^ By Section 2. ag“ haed 


< holder" means a person in:possession of : 
-into force ór- 


a Devasthañ land under any kind of aliena- 
tion thereof which is null and void under 
the law applicable to such land immedia- 
tely before the appointed day". ` 

19. "Section 5 provides foz — . 
“abolition of: certain Devasthen inam 


together with their. incidents and Devas- . 


than lands to be liable to paynient- of land - 
revenue — Notwithstanding any usage ov 
custom, settlement, grant, agreement, saned 
or order or anything contained in any 
decree or order of a court or any law for 


- the time being x ord to any Devas- 
‘than inam, wit! 


ect on and from the ap-. - 
pointed. day— 


(a) all Devasthan inams except in "a 


' fatas they consists of a grant or recogni- 
ment of the. whole. of the: 
the village, portion of the- 
village, or as the case may be, land, or of 


tion as a grant of cash allowance or allow- 
‘ance in kind shall he end are hereby abe | 
olished; 


(b) save as "expressly próvided by: or 
under this Act, all rights legally subsisting 
immediately ` before the said day, in the 

d; all other 
incidents of such inams shall be and are 
heny extinguished; and 

(c) subject to the other provisions ‘of 
this Act. 


provisions of.the Code and the rules ‘made 
thereunder, and accordingly the provisions 
therein relating to SU fa 

apply to all Devasthan lands" 


IL. | . Sections 6 and Ta may also be. 


8.- *ccapaticy. rights in: “respect of 
Devasthan land.— - ; 
In the.case of a Devastliati: land, the 
person deemed to be the occupant. pri- 
marily liable to the State Government for 
payment of land revenue in respect of | 
such land in accordance with the provi: 
sions of the Code and the rales made: 


thereunder shall -be— 


.(a) where such land, is in possession 


on behalf of the inamdar immediately be- 
fore the appointed day, the inamdar, 

wi wheré such land is in the posses- 
sion of an authorised holder or an inferior 
holder, such authorised holder or inferior 
holder, as.the case may be, and aa 

-.(c) where such land? is in possession 
of a person - “other than the inamdar, 


Te 


Devasthan lands shall be and `` 
are héreby made liable to the payment .- 
. of land revenue in accordance with. the . 


and shall ni 


1974: 


-authorised holder, unauthorised holder or 
inferior holder,. the- inamdar”. ~ 

7. “Eviction of unauthorised holder 
and regrant of Devasthan land to him -in 


certain circumstances and disposal of Jand i 


anted:— .. 
Where any ‘Devasthan land is .in 
the RE of an.unauthorised holder, 


not ü 


it shall be resumed and such unauthorised : 


holder ‘shall be summarily evicted there- 
from by the Collector ix accordance with 
` the provisions of the Code : > 


Provided that where in T case -of .. 


any unauthorised holder the State Gov- 
ernment is of opinion that in view of the 
investment by such holder in the develop- 
ment of the land or in the non-agricultu- 
ral use of the land or otherwise, is evic- 
tion of such holder from the land will 
involve undue hardship to him the State 
Government may direct the Collector to 
regrant the lan 

. ment of such. amount and subject to such 
terms and conditions as the State Govern- 
ment may determine and the Collector 
shall regrant the Jand to. such holder ac- 
cordingly. 


(2) Devasthan land which is “not Te- - 


granted under sub-section (1) shall.be dis- 
posed of in accordance with the provi- 
sions of the Code 
thereunder applicable to the disposal of 
unoccupied unalienated land". 

12.: Section 7 vests all public roads, 
lanes and tracks, bridges, - ditches; - dikes 
and fences, etc. and various things men- 
tioned therein, situated in-Devasthan lands 


in Government and all rights held by an. . 


inamdar in such property shall be deemed 
to have been extinguished and it shall be 
lawful. for the ` Collector, subject to the 


general or special orders of the State Gov-* 


ernment, to dispose of them as he deems 
fit, subject always to the rights-of way 
and other ri tights of the public or of indi- 
viduals legally subsisting. 


18. Section 9 reads as follows: 


s Tà the case of a Devasthan inam nót 
consisting of a fran ant-or reco 
grant. of cash allowance or.allowance in 
kind, there shall be paid to-the inamdar 
as compensation for the abolition of all his 

rights in Devasthan inam, in the form of 
| an pop in "o money 

(a) a sum money .€qual-:* 
average of the -full 
leviable on’ all the lands comprised in such 
inam during a period of three years im- 


‘an 


PERDEN Preceding the appointed day, if - 
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to such holder on. pay-- 


and the.rules made . 
. Code, make ‘an 


1 ~- Land “Acquisition Act, 
ceompenseton in form of cash anne 


ition as a. 


assessment ekib 
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the ‘grant consisted of 
or without -exémption 
land: revenue. : - 


(b) a. sum of mone qun. to an 
average of the amount of land revenue or, 
.as the case may be, the share in such land 
ee recéived or due to the inamdar 

a period of threé years immediately 
md the appointed day, if the grant 
consisted .of assi 
ora share in.such lan 


ant of soil with 
m payment of 


ent of land revenue, 
nd revenue. 


© 14, . Section 10 provides for the 
method of awarding compensation to. 
' inamdar. 
15. | Section 11 may be set out: 


."Method of awarding compensation 
Jor abolition’ etc. of rights of other person 


“in | pro erty.— 


(1) If any person is aggrieved by the 
'provisions of this Act as abolishing, ex- 
tinguishing or modifying any of his rights 
to or interest in, property and if compeu- 
sation for such abonos. extinguishment 
or modification has not been- provided for 


.in the other provisions of this Act, such 


person may apply to the Collector for com- 
cpeussuon. 

: (2) The application under sub-sec. (1) 
shall be made to the Collector in the pre- 
Scribed form within the prescribed period. 
The Collector shall, after holding a formal 
inquiry in the manner provided by the 
award determining the 
compensation in the manner and accord- 
ing to the method provided for in sub- 
section (1) of S. 23 and S. 24 of the Land 
Acquisition Act, 1894 (1 of 1894. — 

(8) Nothing in this section shall en- 


-. title any person to compensation on the 


'ground that any Devasthan land which 


` was wholly or partially exempt from pay- 


ment of land revenue.has been under the 
provisions of:this Act made subject to the 
payment of full assessment in accordance 


. with the provisions of the Code". 


16.. By Section 12, "Provisions of 


applicable to 
'awards. — 


(1) Every award ina dudes S. ll 
shall be in the form prescribed in Sec. 26 
of the Land.Acquisition Act, 1894 (1 ot- 


. 1894) and the provisions of the said Act, 


shall, so far as Eu be apply to the mak- 
ing of. such awar 
a PE. x X. x 
Roud4. Section 38. provides io appeal 
against Collector's award to the Gujarat 
Revenue Tribunal: 

18. Section 19 makes actions ‘taken 
or things done after 18th March, 1968, but 
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before the appointed day, in relation. to 
-Devasthan lands so as to affect the rights 
of the tenant from such land or to evict 
the tenant therefrom, void. um 
19. ^ By Section 31, the following 
Acts have been amended : 
-.l. Inter alia, a new S. 88-E is insert- 
ed in the Bombay esa and Agricultu- 
ral Lands Act,.1948 and the same may be 
quoted:. - EE y a 
"88-E. Cessor of exemption in respect 
of certain public trust lands— f 
(1) Notwithstanding anything contain- 
ed in Section 88-B, with effech on and 
from the specified date lands which are 
the property of an institution for public 
religious worship shall cease to be exempt- 
ed from those provisions of the Act except 
Sections 81 to 81-D (both inclusive) from 
‘which they were exempted under S. 88-B 
and_all certificates granted under that sec- 
'tion in respect of such lands shall stand 
revoked. 
(2) Where any such land ceases to be 
so exempted, then in the case of a ten- 
ancy sisting immediately before the 
specified date the tenant s be deemed 
to have purchased the land on the speci- 
fied date and the provisions of Sections 32 
to 32-R (both inclusive) shall so far as may 
be applicable apply." 
x x 


, x x. 
2. Similarly under Section 3 of the 
Gujarat Agricultural Lands Ceiling Act, 
1960, after sub-section (2) a new sub-sec- . 
tion (8) has been inserted which reads as 
under : 

“(8) The Devasthan Lands.which im- 
mediately before the date of the com- 
mencement of the Gujarat Dévasthan 
Inams Abolition Act, 1969 (Gujarat 16 of 
1969) were exempted under clause (d) of 
sub-section (1) shall with effect on and 
ae the said date cease to be exempted 


20. From the foregoing provisions 
of the Act set out above it is clear that 
the Act is passed in furtherance of agrarian 
reforms and that is not disputed before 
us, 

$1. According to the appellant as 
a consequence of the enforcement of the 


Act his rights in respect of 729 bighas of 
Devasthan inam lands will be extinguish- 
ed. Action was also taken under the 


Bombay Land Revenue Code in order to 
effect.changes in the record of rights im- 
posing liability to land revenue in view 
of the abolition.of Devasthan Inams under 
the Act. Some other notices under the 


Act have also been served on the appel- 
lant to hand over his record as inamdar. 
That led to the application under Arti- 
‘cle 228 of the Constitution in the High 
Court challenging to validity of the Act 
without success.. Hence this appeal by 
certificate, f 


22. Mr. Tarkunde, learned counsel, 
whose arguments have been adopted by 
the appellants in all other appeals before 
us makes the following submissions : 


- (1) The Act violates Article 26 (c) 
of the Constitution since it deprives reli- 
gious denominations of their ownership of 
‘property. 

(2 ane se ‘so far as it p con- 
cerned with compulsory acquisition of pro- 
perty fulfils the requirements of Art.:31 (2). 
It has, however, to fulfil in addition the 
requirements of Article 26 (c) also, It is 
submitted that the, observations to the 
contrary in Khajamian Wakf Estates etc. 
v. State of Madras, (1971) 2 SCR 790 — 
(AIR 1971 SC 161) are inconsistent with 
the ratio of the Bank Nationalisation case 
(Rustom Cavasjee Cooper v. Union of 
India, (1970) 3 SCR 530 — (AIR 1970 SC 
564) which was decided by a larger 
‘Bench. He further submits that the com- 
pulsory acquisition of property limits the 
substance of the right of. ownership guar- 
anteed by Article 26 (c). 

(8) The Act is not saved by the pro- 
visions of Article 31-A since the operation 
of Article 26 (c) is not excluded under the 
former Article.’ - 

^ (4) At any rate Section 81 of the Act 

is violative of Article 26 (c) since the com- 
pensation available to religious denomina- 
tions for the lands covered by the Bombay 
Tenancy and Agricultural Lands Act, 1948 
and the Gujarat Agricultural Lands Ceiling 
Act, 1960, is y inadequate. 


Mr. S. T. Desai, learned coun- 

ndent, on the other hand, 
i i ph Art. 26 (c) 

and (d) to debar the State from ge bene 

the properties owned wi the religious 
denominations under Article 31 (2) ob the 
Constitution. Secondly, he submits that 
the right of property embodied in Arti- 
cle 26 (c)'is not an absolute right but is 
subject to reasonable regulation by the 
State. He further submits that the reason- 
able regulation must depend, in a large 
measure, on the Directive Principles en- 
umerated in Part IV of the Constitution 
and the socio-economic structure envisag- 
ed by the Constitution. Thirdly, he 
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mits that if under any law a property is 
compulsorily acquired for public purpose 
-and the law satisfies the 
Article 81-A the Court should readily per- 
mit the imposition of a reasonable restric- 
tion on the exercise of the right to hold 
property in the interest. of the general 
publie. A 


24, With regard to the. first objec. 
tion the learned counsel submits that the 
Act violates Article 26 (c) of the Constitu-. 
tion which offers to every ious -deno- 
mination thé” fundamental right "to. own 


and acquire movable and immovable pro- .. 


erty” subject only to “public order, mora- 
ity and health”. He submits that the Act 
aims at agrarian reform.but is not con- 


cerned with “public order, morality and 


health". Since it deprives religious deno- . ' 


minations of their’ ownership of property, 
it transgresses Art. 26 (c) and it is invalid. 
He also draws our attention to Art. 95 (1) 
- which has subjected the rights therein not 
only to public order, morality and health. 
but also to “the other isions 0 
Part TJ.” He, therefore, 
right Bisbee under Article 26 (c) is 
not subject to."the other ‘provisions of 
Part IH" and, therefore, there can be no 
acquisition of property under Article $1 of 
the Constitution. 


25. Articles 25 to-28 in Part III of 
‘tthe Constitution are placed under a sub- 
title "Right to Freedom of Religion" and 
deal with matters in the background of 


that ‘freedom. It is true that Article 25 








made subject to “public. order, morality 
and health” and also “to the oth 
visions of this Part while Article 26 is 


articular rights which are taken care of 
, namely, the right to fres- 
dom of conscience and the right freely to 
profess, practise and propagate religion. 
Bearing in mind the overlapping nature 
of the sensitive rights in Art. 19 (1) (a) 
referencé to citizens and in -Arti- 
cle 25 (1) with reference to all persons 
the jm i d he Peau pa nó. 
om for doubt jectin 
Article 25 (1) to the othe provisions of 
- Not only so, sub-article pes 
rovides that “nothing in this ArH- 
affect the operation -of any exist- 
g law or prevent the State: 


: 


ments of. 


mits that the’ . 


‘secular activity which may be associated] 


with religious practice,” 


. The same considerations are, however, 
not exactly necessary while dealing with 
"freedom to manage religious affairs” 
which is‘the. rubric of Art. 26. We may 
now read Art. 20: > > 


96. Freedom to manage religious 
affairs. = í 

“Subject to. public order, miorality and 

health every religious denomination or 


any section thereof shall have the 
ri t— ; ` ED E ne 


- (a) to establish and maintain institutions 


for religious and charitable pur- 
poses; me ` € , 

(b) to manage its own.affairs in matters 
of religion; m x - 

(c). to own and acquire movable sand 
immovable property; and -` _ " 

'.(d) to administer such property in. ac- 

a . cordance with law". 


- 


26: | While Article 25, as stated 
earlier, confers the particular rights on 
all persons, Article 26 is confined to reli- 
gious denominations or any section ‘there- 
of. Article -19 (1) confers the various 
rights specified therein from (a) to (g) on 
citizens. A religious denomination or a 


Section thereof as such is nof a citizen. In 


that sense the fields of the two Articles 
may be to some extent different. Again 
while Article 26 (c) refers to the right “to 
own,and acquire movable and immovable 
property”, Article 19 (1) (f) confers the 
right on citizens "to acquire, hold and 
dispose of property”. We are not requir- 
ed.to consider in this case why the same 
expression is not used in the said two 
clauses of the two Articles. One thing is, 
however, clear that Article 26 guarantees 
inter alia the right to own and acquire 


"movable and immovable Property Eo 
t| 


managing. religious affairs. 
however, cannot take away the right o 


the State to compulsorily acquire proper- 


ty in ‘accordance with the provisions of 
Article 31 (2). If on the other hand; 
acquisition of property of a religious. 
denomination by the State can be proved. 
fo be such as to destroy or completely . 
negative its right to own and acquire 
movable and immovable property for éven 
the survival of a religious institution the 
estion may have to be examined in a 
rent t That kind of a factual 
position, however, is not taken in these 
appeais before us. "When, however, pro- 
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u-- 


“perty is acquiréd by: thé, State in’ accord- 


` "lance with law and with the provisions of 


_ Article 81 (2) ànd.the acquisition cannot be 


assailed on any.valid ground. open to thé 


` person concerned, be. it a religious institu-. 


State. 


tion, the--right.to- ofvn that. property 
vanishes as that right is transferred to the 
_ Thereafter there is.no question of 
any right-te own the particular property 


` |subject to publie orter morality and health 


n . land: Artic 
-ibe of-no.rélevancee.. This being the legal - 
: |position, there is no conflict between: Arti- 


e 26 will in.the circumstances 


cle 926 and. Article 8L . ac. 


"In Khajaraian ..Wakf 


-1971 SC 161 at D. 165) a Constitutional | 


: Bench of this Court -dealing with Arti- 


Y 


- result of acquisition 


. cle 28 (c) and (d) observéd as follows: * . 


miifations the legislature violated Arti- 


: cle 26 (c) and (d) which. provide that re- 
. ligious denominations sh 


have the right 


. „to own and acquire movable and immov- . 
‘able property and administer such pro- 


perty-in accordance with law. . These pro- 


'' vistons do not take away the right of the 


State’ to acquire’ property belonging to 
religious denominations.: Those denomi- 
nations can own,or acquire properties and 
administer them in accordance with law: 
That does ‘not mean ‘that the. property : 
owned by them cannot be acquired. As a. 
they cease to own 


_ that propérty. "Théreafter their right to 


administer that property ceases because it 
is do ‘longer their property. Article: 26 
does not interfere with the right of the: 
State to acquire property". ^ © ^ ^ 

98, It is submitted by Mr: 
Tarkunde ‘that the above observations of. 
this Court are inconsistent with the ratio 
of the decision in Rustom Cavasjee Co- 
oper's case, popularly 
Nationalisation case, s 
by a larger Bench, It is difficult to accept 
the submission that the. views expressed : 





SCR 790:— (AIR 1971 SC 161) are con- 


Khajamian Wakf Estates’ case. - 
.The learned - counsel- also strenu- 


ously relied upon the following -pas- 


the right 


. lands owned by.the religious denomina- 


known as the Bank*. 
which ‘was decided ` 


in Khajamian Wakf Estates’ case (1971) 2 


ALR. 
sage in the Commissioner, Hindu Religious . 
Endowments, Madras v. Shri Làkshmindra . 
Thirtha Swamiar df. Sri Shirur Mutt, 1954 ~ 
SCR 1005 at pp. 1028-1029 = (AIR-1054 - 
SC 982 at-p. 20): . ^ —- : 
`. "Under Article 26 (b) therefore, a- 
religious denomination or organisation en- 
joys complete autonomy in the matter. of 
deciding as to what rites and ceremonies . 
are essential according to the tenets of the 
religion they hold and no outside. autho- 


‘tity has: any jurisdiction to interfere with. 
-their decision in such, matter ..:: 


A law ` 


sete nh n n 


`= which takes away.-the right of administra- 
<21. Estates = 
cáse (1971) 2' SCR. 90 at, p. 797° — (AIR .- 


tion-from the hands of a religious denomi- 
nation altogether ‘and vests.it in any other. 
authority would amount to a violation of © 
aranteed under clause (d) of : 
Article i . E 


... Sft was next urged ‘that by acquiring We do not think. that the: above. opinion 
> the properties belonging to religious deno- 


of ‘thé Court in that case is of any assis- 
tance. of, the. appellants. The first and 


. the second submissions of. the - learned. 


counsel are, therefore, of no avail. - : 
` 29. | When we look at the object of 
the Act.and of the various provisions enact- 
ed in -furtherance of agrarian reform, the}: 
Act is squarely protected under the saving| 
provision of:Art. 31-A. But it is then sub- 

mitted that Art. 81-A does not provide ` 
against the vice of contravention of Arti- 
cle 26 while Articles 14, 19. and 81 are ex- 
pressly mentioned in -Article 31-A.- The 
question, therefore, arises whether the 
right under Article 26 (c).is an 'absolute|. 
and unqualified right to the extent that 
no agrarian reform can touch upon. the 


tions. No rights in an organised society 
can be, absolute. ‘Enjoyment of one's rights 
must be consistent with the enjoyment of 
rights also: by others. Where in a-free play 
of social forces it is not possible to bring 
about a voluntary harmony, the State has: 
to step. in to set right the imbalance be-| 
tween competing interests and. there: the 
Directive = Principles of -State Policy, al- 
though not: enforceable in courts, have a 
definite and ‘positive role introducing an 
obligation upon the State under Article 37 
in making laws to regulate the conduct of 
men. and their affairs. In doing so a dis-: 
tinction will have.to be made between 
those laws which . directly infringe the 
freedom of religion and others, although 
indirectly, affecting some secular activities 





. or, religious institutions or bodies. For 


example if a religious institution owns 
large areas of land far exceeding the ceil- 
ing under relevant laws and indulges in 
activities detrimental to the interests .of 


1974 oue 


the apioa tenánts, who are.at their. 


mercy, freedom .of religion oy freedom .to 
manage religious affairs cannot be pleaded 
as.a shield against 
measures adopted.by the State to put. 3 
stop to exploitatión and unrest in other 
quarters in the interest of. general social 
welfare. The core of religion is not in- 
terfered with in. providing for amenities 
for sufferers of any kind. We take the 


view that thé Act. and its provisions do no. 


‘violence to n bts guaranteed nnder 
Article 26 (c). e-view we have taken 
it is also not SO to mention Art..28 


in Art. 31-A and its omission therein is not - 


at all of: d FOHISdUeDOOS 


30. Right guaranteed under Arti- 
,cle 26 (c) not being absolute and unquali- 
fied is consistent with reasonable regula- 
tions made by the State provided the süb- 
stance of the. freedom. is: not affected. The 
Act does not make any inroad in such a 
- way as to affect directly the substance. of 
that freedom. A particular fundamental 
right cannot exist in isolation in a water- 
tight compartment. One fundamental 
right of a person may have to co-exist in 
harmony with the  exércise of another 
‘fundamental right by others and also with 
reasonable and valid exercise of power by 
the State in the light of the Directive Prin- 
ciples iri the interests of social welfare as 
a whole. The Courts duty is to strike a 
balance between competing claims of. dit- 
ferent intérests. 


81. -So far as the fourth subidstion 
is concerned, the: objection:is on the score 
of adequacy of compensation which can- 
not be agitated against a legislation which 
admittedly relates to agrarian reform and 
is, therefore, under the canopy of-protec- - 


tion of Article 31-A ‘of the ‘Constitution - 


and objection on the score of violation -of 
: |Articles 14, 19 and 3l1.is not entertainable. 
Hence this submission also fails. . : 


.89. In the result all the appeals 


rd dismissed .with costs. One hearing . 
ee : 


Appeals i b lui 


-Babublal y. 


regulatory” remedial 
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AIR 1974 SURREME COURT 2105  . 
EV 81 C 394) . "o 
.(Fróm | Gujarat) i> 


SOR R. HAN M: H. BEG AND. 


. V. KR. KRISHNA IYER, JJ. - : 

: Babubhai, didus E Patel, Appellant ` 
EA -Nandlal Khodidas Barot and. others, 
- Respondents. 

Civil Appeal No, RU ‘of i953, Dii 
17-9-1974. 
. Index "Noté :— (A). “Constitution of © 
‘India, Art, 228. — Power’ of High Court 


to go into di uted-'questions of fact — 

adc icability o. provisions of S.'141 Civil 
PC. (X Ref = - Civil P. C. (1998), Sec 

Es 141). pt 0j 4 


Brief Note = — (A) The. words " as far 
as it can be madé applicable” in Sec. 141, 
Civil P. C. make it clear. that, in applying 
the various provisions of the Coda, to pro.: 
ceedings oiber: than"those of a -suit, -the 
Court mist take into account thedmature 
of these proceedings and the relief sought. 
The object of Article 226 is to provide a 
quick and inexpensive remedy to aggriev- 
ed'parties. If the procedure of a suit had 
also to be adhered to-in the. case of writ 
petitions; the entire purpose. of having a` 
que and inexpensive remedy would: be 
efeated. .A writ petition:under Art. 290, 
is..essentially different from a suit and 
it. would be incorrect to -assimilate and 
incorporate the procedure of a suit into 
the proceedings of a petition under Arti- 
cle 226. The High Court is not deprived 
of ‘its jurisdiction to entertain a petition 
under Article 226 merely because in con- 
sidering the -petitioner’s right of’ relief, - 
questions of fact may fall to be determia- 
ed. Ia a petition under Article 226 the 
High Court has jurisdiction to try issues: 
both of fact. and di When the petition 
raises complex questions of fact, which 
may for their determination require oral 
evidence to be taken, and on that account 
the. High Court is of the view that the 
dispute should not appropriately bs tried 
in writ petition, the High Court may 
. decline to try a petition. If, however, on 
consideration of the nature of the con- 
troversy, the High Court decides, that it 
should go into a disputed question of fact- 
and the discretion exercised by the High 
Court appears to be sound and in con- 
formity with judicial principles. the 
` Supreme Court. would not interfere in ap- 
peal with the order made by the High 
‘Court in this respect. AIR 1970 SC 802, 
Rel. on. cae 9) 
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Index -Note :— (B) Constitution of 
Didia, Art. 226 — Petition under — Pro- 
-cedure.to be followed — Summoning of 
parties for cross-examination. 

i Brief Note :— 
tions are decided on the basis of affidavits. 
Im some cases, however, where it is not 
possible for the Court to arrive at a. definite. 
conclusion or aecount of there being af- 
fidavits .of either side containing allega- 
tions end counter-allegations, it would not 
only be desirable but in the interest of 
justice the duty also of the Court to sum- 
„mon a deponent for cross-examination in , 
order to arrive at the truth. The fact that © 
the court permits cross-examination of some 
."of the deponents in a writ ition does 
not werrant the proposition the Court 
is bound to permit cross-examination of 
each and every one of the deponents 
whom a party wishes to cross-examine. 
In a case where as many as 40 persons 
filed asfidavits in support of one party and 
_ 27 persons filed affidavits in support of the 
opposite party, the High Court was well 
justified in the exercise of its discretion 
. in Selecting. such persons whom it con- 
sidered to be really: important and crucial 
urpose of cross-examination. The 
effect of permitting cross-examination: was 
not that the High Court was. divested of 
all ‘discretion and control in the matter 
end was bound to call for cross-examina- 
tion each and every deponent who was 
named by either party. 1967 SC 295, 
Rel. on. (Para 10) 

Index Note :— (C) Gujarat Municipali- 
ties Act, 1963 (84 of 1964), S. 38 — Ground ` 
for no. confidence motion — Mention of — 
Necessity. ; i 

Brief Note :— (C) There is nothing in 
the language of Section ‘86 which makes 
it. necessary to specify a und when 
passing a motion of no confidence against 
the President It is no doubt true that 
according to the form prescribed . the 

ound for the motion of no canfidence 
as to be mentioned in the notice of.in- 
tention to move a motion of no confidence. 
Jt does not, however, follow therefrom 
that the ground must also be specified 
when a motion of no confidence is actual- 
ly passed against a President. "There.is 
no Tegal bar to the pəssing of a motion 
of no confidence against an authority in 
the absence of any charge of impropriety 
or lapse on the part of that authority. 

i (Para 18) 
Cases Referred: Chronological Paras 
AIR. 1970 SC 802 = 1970 All LJ 178, 

Gunwant Kaur v. Bhatinda Munici- 


(B) Normally writ peti- 


A. T. R. 

AIR 1987 SC 295 3: (68) Supp SCR 311, 

Barium Chemicals Ltd. v. Company Law 
Board | 10 - 


Judgment of Khanna and Beg, JJ. was 
delivered by e , 
^. KHANNA, J. :— On a petition under ` 
Article 226 of the Constitation of India 
filed by Nandlal Khodidas Barot respon- 
dent No. 1 the Gujarat High Court issued 
a writ of certiorari and hed order 
dated June 9, 1973 of the Collector, 
Mehsana, pon ndo: 8, whereby it 
had’ been held that .the no confidence 
motion against Babubhai Muljibhai Patel 
appellant as the President of Kalol Muni- 
cipality had not been validly passed. The 
Hi ourt further held that the appellant 
had ceased to be President of that muni- 
cipality since May 10, 1973 and that since 
that date he was usurper of that office. A 
writ cf mandamus was also issued direct- 
ing the appellant to refrain from function- 
ing as the President of the Kalol Munici- 
pali Direction was further -issued to 


‘the ‘Collector to hold: fresh élections to 


the of tke President of Kalol Munt 
cipality.. The appellant has filed this ap- . 
peal by. special leave against the abova 
judgment of the Gujarat High Court. . 


: 9, Kalol Municipality in district 
Mehsana has 25 councillors. The appel- 
lant was elected President of the said 
municipality with effect from November 
1, 1970. The term of the President is for 
a period of five years. On November 1, 
1972. respondent No. 1 moved a motion 
of no confidence i the feelin 
Sixteen councillors belonging to. the group 
of respondent No. 1 voted for the motion 
and two councillors belonging tr the 
group of the appellant vo against it, 
The Vice-President of the Municipality 
who was in the chair declared that the 
no confidence motion had failed for want 
of two-thirds majority of the total number 
of councillors. In his view, 17 councillors 
out of 25 constituted the requisite two- 
thirds majority contemplated by Section 36 
of the Gujarat Municipalities Act, 1963 
(Gujarat Act No. 84 of 1964) which reads 
as under: | 


“86. Motion of no confidence. (1) An 
councillor of a municipality who inten 
to move a motion of no confidence against 
its President or Vice-President may give a 


notice thereof, in sich form as may be ` 


prescribed by the State Government, to 
the municipality. If the notice is sup- 
ported by not less than one-third of the 


89 total number of the then councillors of 


1974 .. ` Babubhai v. Nandlal 
the municipalify, the motion- may be 
moved. e : 


. (2) 1f the motion is carried by a majo- 


rity of not less than two-thirds of the'total . 


number of the then councilors of the 
municipality; the President or, as the case. 
may be the Vice-President shal]l:cease to 
hold office after a period of three days 
from the date on which. the motion is 
carried unless he has earlier resigned; and 
thereupon the office held by shall 
be declared to be vacant. | 

(3) Notwithstanding anything con 
ed in this Act or the Rules made there- 
urder, the President, or as tne case may 

c, the Vice-Presiden& shall not preside 
over a meeting in which a moticn of no 
confidence against him is discussed buf 
he shal} have the right to speak in or 
otherwise take part in the proceedings of 
such meeting (including the right to vote)" 
A writ petition was then filed by respond- 
ent No. 1 in the Gujarct High Court tc 
challenge the above ruling. A Division 
Bench of the High Court .after referring 
to Section 30 of the Act held as per judg- 
ment dated April 2, 1978 that a motion 
of no corfidence could be said to have 
been carried in case of a munici con- 
sisting of 25 councillors if at least IT coun- 
cillors voted for such a motion. 

8. On April 21,:1973 a requisition 
signed by 16 councillors, including responds 
ent No. L was sent to the President Kalod 
Municipality for convening a special gene- 

- ral meeting of the municipality to consider. 
a motion of nc confidence against the ap- 
pellant as the President of that munici- 
pality on the following grounds: 

"Your act of writing false and con- 
cocted proceedings of the meeting dated 
97-3-1973 amounts to the crime of forgery 

_ and is ‘highly vnbefitting your status as 
President of the Municipality.” 


4. In accordance with the -above 
requisition, a meeting of the Kalol Muni-- 
cipality was convened for May 8, 1973 ai. 
6 p. m. There are conflicting versions of 

: what transpired in that meeting. Accord- 
ing to the appellant, 13 councillors were 
sent in that meeting. One of them was 
the appellant and the other was Chandulal 
Chhotalal Barot, Vice-President of the 
municipality, who also, belongs to thé 
group of the appellant Eleven others 
elonging to the opposite ip were pre- 

. sent in that meeting. As the meeting was 
` to consider a motion of no confidence 
against the- President, Chandula! Chhotalal 
Barot Vice-President presided. over the 
meeting. ‘Fhe Vice-President in the course. 
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of his:-ruling observed: that the ground 
which had *e*a3 given in support of. tue 
motion of -no con^dence was fabricated, 
false and without truth. It was further 
observed in that ruling: . | : , 
the cause con- 


“J, therefore, rule out 


tained in this motion and declare that 


they are not relevané to the presené 
motion. . Hewever, I place this for voting 
without there being existence of any 
cause.” 2007 Des . 
After reading out the ruling, the Vice- 
President recorded a note in. respect of: 
the minutes of that meeting and ths same 
reads as under: - 


"Ine aforssaid ruling was read over 
in the meeting and in taking votes on 
the motion without the aforesaid point, 
nobody showed hand in favour of the 
motion and. there were fwo votes against 
the motion viz., (1) Shri B. M. Patel and 
D Shri C. C. Barot. As there were.not: 

gally sufficient number of votes,-4. e. 17 
votes in favour of the motiz., the said 
no confidence motion is not passed and 
is declared to have been rejected. 

Date 6-5-1978 time 6.15 p. m. . - 

On today's business of the meeting 
being cver as above, the meeting is dis- 
solved and having declared accordingly 
in the Board, the members dispersed. 


Date: 6-5-1978 Sd/- Barot Chandulal 

; . ` Chhotalal, Vice- 
Time : 6-15 p. m. President, Kalol 
Municipality, " 


As agaiast the above version, according 
to respondent. No. 1, 19 councillors were 
present.in that meeting. They included 
the appellant, Vice-President Barot and 
fo councillors Kantilal Chhaganlal Shah 
and Vithalbhai Somabhai Patel, to whom 
reference would be made hereafter, What 
transpired in that meeting according to 
respondent No. 1 was given in the note 
of councillor N. S. Parmiar who was alleg- 
ed to have presided over the meeting, after 
the walk out of the appellant and the 
Vice-President. The note of N. S. Parmar 
reads as under: l A 
: “Today a Special General Meeting was 
called to discuss a motion of no confid- 
ence against the President Shri B. M. 
Patek As the no confidence motion was 
to be discussed against the President Shri 
B. M. Patel, the Vice-President Shri C. C. 
Barot had presided over the meeting. He 
the Vice-President) directed the Chief 
cer Shri R. D. Barot as well as the 
Secretary Shri Thakkar not to write the 
proceedings of today's meeting in the pro- 
ceeding book- ^ — - 
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I shall make a note in the rough sheet 
myself. 
-: The member raised a peus against 
this and the protest having become severe 


and there being circumstances enabling. 


the meeting to pass a motion of no con- 
fidence as per the required legal two- 
thirds majority, the Chairman, Shri C. C. 
Barot; and the President Shri B. M. Patel 
have walked out of the Council Hall. The 
other remaining members are present. 
The chairman of today's meeting Shri 
C. C. Barot has not taken on hand the 
‘wotion of no confidence for discussion in 
‘today’s meeting. 

He has also not taken votes of the mem- 
bers as per law on the motion. There 
being a position of the motion of no con- 
fidence being carried by the required legal 
majority, 1 propose the namie of Shri 
Narayanabhai Sadabhai Parmar to preside 
over the meeting and to go ahead with 
` the business of the meeting. M 


Proposed by Girish M. Bhatt 
an 
Seconded by Shah Rameshchandra 
Ramanlal. 


The above motion being supported by 
unanimously 17 members I preside over 
todays meeting and take on hand the 
business of the agenda. 

Sd. : 
N. S. Parmar 
` Presiding Authority, . 
. Kalol Municipality. " 
Later on May 0, 1978 Vice-President Barot 
sent a telegram to the Collector giving his 


version of the meeting. Report was also . 


sent on the same day, i.e. May 6, 1978 
by R. D. Barot, Chief Officer Kalo! Muni- 
cipality to the Collector stating that a 
resolution had been passed against the 
appellant as President of the Municipality. 


It was stated that a vacancy in the office `` 


of the President of the municipality had 
arisen and election to that office be held. 


5. The appellant as the President 
of Kalol Municipality convened a meeting 
of the municipality for May 18, 1978. A 
dax before that on May 17, 1973 respond- 
en* No. 1 filed the present petition under 
Article 298 of the Constitution in the 
Gujarat tn Court praying for the issue 
of a writ of quo warranto for ousting the 
appellant from the office of the President 
of the Kalol Municipality and for declaring 
that the said office had fallen vacant. in 
view of the motion of no confidence hav- 
ing been passed on May -6, 1973. Prayer 
was also made that the appellant be direct- 
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ed not to preside over the meeting fixed 
for May 18, 1973. During the pendency 
of the petition before the High Court, 
the Collector of Mehsana to whom con- 
flicting versions of the proceedings of the 
meeting of May 6, 1973 had been sent 


‘held an inquiry and, as per order dated 


June 9, 1978, came to the conclusion that 
Councillor Vithalbhai Somabhai Patel was 
not present in the meeting held on May 
6, 1978. Reliance in this connection was 
placed upon the affidavit filed by Patel 
that he was not present in that meeting. 
The Collector also took into account the 
fact that the signatures of the 17 coun- 
cillors who were alleged to be present in 
that meeting had not been obtained. It 
was further observed that.after the meet- 
ing presided over by the Vice-President 
had terminated, no meeting could be legally 
held under the chairmanship of N. S. 
Parmar. The concluding part of the order 
of the Collector reads as under: 


“In view of what is discussed above I 
come to the conclusion that the alleged 
no confidence motion against the President 
Shri B. M. Patel has not been validly 
passed. The very validity of the meeting 
held under the chairmanship of Shri N. S. 
Parmar is doubtful and it is beyond doubt 
that Shri V. S. Patel did not attend and 
vote for no confidence motion and thus 
the alleged motion was not supported and 
voted by more than 2/8rd oF the total 
number of councillors of Kalol Munici- | 
pality, the office of the President has not, 
therefore, fallen vacant and hence no 
action requires to be taken on communica- 
tion of Shri R. D. Barot.” 


After the Collector had made the above 
order, the writ petition filed by respondent 
No. 1 was amended so.as to include also 
a prayer for the quashing of the above 


order., 


. 6. The above writ petition was 
resisted by the appellant. During the pen- 
dency of the writ petition, a number of 
affidavits were filed on behalf'of respond- 


“ent No. 1 as well as on behalf of the ap- 


pellant. The number of persons who filed 
affidavits on behalf of the appellant has 
been stated to be 27 and of those who did 
so on behalf of respondent No. 1 to be 
40. The affidavits filed on behalf of res- 
pondent No. 1 included those of 16 coun- 
cillors of Kalol Municipality, while those 


‘filed on behalf of. the appellant included 


those of nine  councillors. Respondent 
No. 1 also filed the affidavit of Babubhai 
Dahyabhai Khamar, local correspondent 
of Gujarat Samachar, a daily of Ahmeda- 
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bad. Khamar, _ according ‘to respondent 
No. 1, was also present in that meeting.» 


On September 19,1973 the learned Judges ` 


of the High Court. peed an interlocutory’ 
order for the’ production of six persons 
who had filed affidavits on behalf of res- . 
pondent No. l and two persons who. had 
ed- affidavits on behalf. of the appellant 
for cross-examination, The material part 
of that order reads as under: ` 


“We have heard this petition. which - 


runs into. about 700 pages. We have notic- 
ed from the affidavits on record that there 
are sharp divisions amongst the councillors 
of the Kalol Municipality, amongst the 
citizens of Kalol, amongst the employees 
of the Kalol Municipality and even 
. amongst the. press reporters. In order 
therefore that the situation may be cleared 
_and more elucidation of the problem with 
_which: we .are concerned may be had on: 
record it is necessary that some - of. the 
: principal deponents who have made affi- 
avits in this. case on either side should 
be cross-examined by the opposite party. 
bi Hussenmiya ^ Hasanmiya Sayed, 
2) Revabhai Lalabhai Parmar, (8)-Babulal 
Somchand Shah, (4) Shantiben Ramchandra 
Barot, (5) Kantilal Chhaganlal Shah and 
' (6) Babubhai Dahyabhai Khamar have 
made affidavits in favour of the petitioner. 
The first five persons are the councillors 
of the Kalol Municipality who, according . 
to the petitioner, were present at the meet- 


ing of the Municipality held on 6th. May, : 


1978 when motion of the Municipality 
against the Chairman respondent No. 1 
was moved. According to the petitioner, 
they had voted -for the no- confidence ` 
motion. According to the respondent 
No. 1l, they were absent and, therefore, 
they could not vote for the no confidence 
motion. It is therefore, necessary to sub- 
. ject those five witnesses to cross-examina- 
tion by the respondent No. 1. The sixth 
rson Babubhai .Dahyabhai Khamar, the 
ocal correspondent of "Gujarat Samachar’ ` 
daily of Ahmedabad, claims in his affidavit 
to have entered the Council -Hall of the 


Kalol Municipality and to have watched . 


the proceedings. He is an independent 
man. Affidavits have been made. on be- 
half of the respondent No. 1 to show that 
he was not allowed by the police to entér 
the- Municipal Hall and to watch the pro- 
diis nh If he had really watched the 
proceedings of thé meeting of the -Kalol 
Municipality on 6th May, 1978 his evidence 
would go a long way in helping us to- 
decide the issue before us. It. is, there- 
fore, necessary that he should be sub- 
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jected" to. cross*examination by. the res- - 
ondent Na.-1. We,-therefore, direct that 
e-petitioner shall produce the aforesaid 

six persons before this Court at 11. O'clock 


on 20-9-1973 for cross-examination by the 


respondent No.l. ` js 

“Jt is the case of the Petitioner that 
Vithalbhai Somabhai Patel, a couricillor of 
Kalol Municipality, was present at the said 


meeting of the Kalol Municipality and had 


voted for the no confidence motion. Vithal- 
bhai-Somabhai Patel denies that,fact and 
also denies his presence at that meeting 
altogether... - : i 
‘Chandulal : Chhotalal Barot, Vice- 
Chairman of the Kalol Municipality had 
presided over the afòresaid meeting of the 


‘Kalol Municipality-and, according to him, 


no confidence motion was not carried be- 
cause two votes were cast against it and 
none had voted in its favour. He is a 


- material witness. He has made affidavit 


in favour of the respondent No. l. In- 
terests of justice require that Vithalbhai 
Somabhai Patel and Chandulal Chhotalal 
Barot whó have made affidavits in favour 
of the respondent No. 1 should be offered 


by the respondent No. 1 for cross-examina- 


tion by the petitioner. We, therefore, 
direct that the respondent No. 1 shall pro- 


: duce these witnesses at 11 O'clock on 20th 
September, 1978, for being cross-examined 


by the petitioner." 

As mentioned earlier, the petition filed. by 
respondent No. 1 was ultimately accepted 
by the High Court The High Court in 
the course of its judgment first. went into 


'the P oven whether the collector had 
jurisd: 


ction to hold the inquiry to find out 
whether the no confidence motion had 


- been carried against the appellant and 
whether vacancy inthe post oF 


the Presi- | 
dent -of the Kalol Municipality had arisen. 
It was held that the Collector had no 
jurisdiction to make such inquiry and re- 
cord the impugned: order. Order dated 
June 9, 1978 was, therefore, held to be 
void and liable to be quashed. The High 
Court then went into the. question whe- 
ther the order of the ‘Collector was void 
on the -ground that’ it -had been made in 
violation of the principles of natural jus- 
tice.. The finding of the High Court in 


,this.respect was that there was not even :' 
^a semblance of natural justice in the in- 
'quiry which had been conducted by the ^ : 
Collector and the same was vitiated by ~~ 


flagrant breach of all principles of natu- 
ral justice as the interested persons had 


.not been heard. The High Court then © 
‘considered the material which had been 


pal and second appeal would have also. 


“meetin 


.result 


. A meeting was thereafter held an 


.opinion, cannot 
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brought on the-file, including the evidence 
of deponents who had been cross-examin- 
ed, and came.to the conclusion that -17 


3 councillors had voted for the no con- 
fidence motion against the appellant in the 


held on May 86, 1978. In the 
writ petition was accepted and 
directions were given.as mentioned above. 


7. It may be mentioned: that this 


Court initially stayed the operation of the. 
: order of the. Hi 
.of motion. - Subsequently, as per order 


Court pending notice 


dated November 19, 1978 the interim stay 
order was vacated. It was, however, made 
clear that fresh election to the office of 
the President of the municipality would be 
held subject to the result of thi appeal. 


pondent No. l was elected President of 
e municipality. At present respondent 
No: 1 is acting asthe President of. the 
municipality. subject to the result of this 
appeal me 

8. -Ox behalf of the appellant.his 
learned counsel Mr. Amin, has at the 


‘outset contended that as the dispute ` be- 


tween- the puse in this case involved 
questions of fact, the High Court should 
not have entertained the writ petition filed 
by the respondent No. 1 but should have 


referred the parties to a separate suit. This - 
contention, in our opinion, is not well 


founded. No Puy was admittedly taken 
in the return filed on behalf of the appel- 


lant in reply to the writ petition that res- - 


ndent No.: 1 should be directed to seek 

is remedy. by means of a suit because 
of disputed questions of fact. In the ab- 
sence of such a plea, the appellant, in our 
e heard to say that the 
High Court should have relegated respond- 
ent No. 1 to the remedy of a suit. Apart 


‘from that we find that the ferm of the 


appellant as the President of the munici- 
pality would have expired in 1975. The 


trial of a suit, in the very nature of things, ' 


would have taken considerable time. Ap- 


een filed by the unsuccessful p in 
the case. Had respondent No.’ 1 been 
directed. to, seek his ud by way of a 
suit, the relief . secured by ' ndent 


. No. 1 even if he had succeeded in the suif 


would have been wholly illusory. because 


‘by the time: respondent No. 1 would suc- 
- > ceed in the. litigation, the: term of the: 
"office of the President would have either 
already expired or be about to 


The appellant in that event would have 


" continued as the President. of. the munici- 
pality even though he had ceased to enjoy - 


res- 


‘it can be made applicable. 
-be 


‘into’ the proceedings of a petition under 
Article 226. ` The ' Hi (d 
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the confidence of.the requisite number of 
councillors and they had passed a motion 
of no confidence against him. . The entire 
‘concept of a democratic institution would. 
thus have been set at naught. We agree 
with the observations, of the High Court 
that the poro underlying the petition 
would. have been, completely defeated in 
case respondent No. 1 had been relegated 
.to the ordinary remedy of a suit and that 
such remedy was neither adequate nor 


. efficacious. 


9. It is not necessary for this case. 
to express an opinion on the point as to 
whether the various provisions of the Code 
of Civil Procedure apply to petitions under 
Article 220 of the Constitution. Sec- 
tion 141 of the Code, to which reference 
has been made, makes ft clear that the . 
provisions of the Code.in regard to suits 
Shal be followed in all proceedings in 
any court of civil jurisdiction as far asl. 
The words 
“as far as it can made applicable”| ` 
make it clear that, in applying e various 
provisions of the Code to proceedings 
other than those of a suit; the court must 







emphasised, is essentially different from al, 
suit and it would be incorrect to assimilate 
and incorporafe the procedure of a suit - 


which may for their determination require] . 
oral evidence to be taken, and on that 


1974 


appropriately: 
be tried in a writ petition, the Hi . Court 





in conformity with judicial principles, this 
Court would not interfere in appeal with 
the order made by the High Court in this 


10. It has next been argued by Mr. 
Amin that as an order was made by the 
High Court permitting cross-examination 


of some of the persons who had filed af-` . 


fidavits in the proceedings before it, the 
High Court should not have restricted the 
right of cross-examination to only eight of 
the persons mentioned in its order dated 


‘September 19, 1973 but should have pet- . 
mitted cross-examination of all such de- 


ponents whom any party ‘wanted to cross- 
examine. We are unable to accede to this 
contention. Normally writ petitions are 
decided on the basis of affidavits. In some 
cases, however, where it is not possible 
for the court to arrive at.a definite con- 
clusion on account of there being affidavits 
of either side containing allegations and 


counter-allegations, it would not only be: 


desirable but in the interest of justice the 


duty also of the court to summon a de-- 


ponent for cross-examination in order to 
arrive at the truth (see observations. of 
Shelat, J. in Barium Chemicals Ltd. v. The 
` Company Law Board, (1966) Supp SCR 
311 at p. 853 = (AIR 1967 SC 295 at p. 
19) ). The fact that the court permits cross- 
examination of some of the deponents in 







one 
. : In a case like the present 
here as ment as 40 persons filed ih 


cross-examination each and every deponent 


"No. l, was present in 
dence, Lookin 


who was: named by either party. Wel . 
have reproduced above the material part 


' of order dated September 19, 1973 and it 
> would 


year therefrom that the High 
Court.:selected: for cross-examination five 
of those councillors who;.according to res- 
pondent No: 1, were present in the meet- 


- ing wherein the motion of no. confidence 


was alleged to have been passed but who, 
according to-the appellant, were not pre- 
sent in that meeting. These five coun- 
cillors had filed affidavits in support of the 
case of respondent No: 1. In addition 
to these’ five councillors, ‘the High Court 
selected. Babubhai: Dahyabhai Khamar, 
local correspondént of Gujarat Samachar, 
who claimed to. have béen present in the 
Council Hall af the -time of the above 
meeting and who sent.a report about the: 
proceedings of that meeting to the-Gujarat 
amachar. From amongst the deponents 
who had filed affidavits in support of the 
case of the appellant, the High -Court ` 
selected: for ' cross-examination Chandulal 
Chhotalal Barot, "Vice-President of- the 
municipality who, according to the appel- 
lant, presided over that meeting as well 
as Councillor V. S. Patel; who. claimed 
that he was not present in the above meet- 
ing- but who, according to respondent 
t meeting and 
had .supported the motion of no confi- 
to all the facts of the 
case, we are of the opinion that the discre- 
tion exercised by the High Court in select- 
ing for cross-examination those deponents 
whom it considered to be crucial was pro- 
per and judicious. No prejudice, in our 
opinion, was caused to any of the parties 
by the procedure adopted by the High 
Court. We would, therefore, hold that 
order dated September 19, 1073 made by 
the High Court does not suffer from any 
infirmity. . 


1l. Mr. Amin then submits that 
the deponents called for cross-examination 
should have been examined-in-chief and 
thereafter cross-examined. The production 
of those witnesses simply for cross-ex- 
amination was not warranted by law. In 
this respect we find that prayer which was 
made by the appellant in application dated 
September 17, 1973 was as under: 


“to order the opponent No. 1 to offer 
for cross-examination Kantilal Chhaganlal 
Shah, Lilavatiben Kantilal Shah, M ad- 
bhai Badarbhai Chauhan and Naranbhal 
Sadabhai- Parmar and Husenmiya Hasan- 
miya Satyed who have sworn affidavits in 
support of the petitioner or in the àlterna- 
tive to issue summons to them to attend . 
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‘this. Hon'ble Court for being cross-examin- 
ed on behalf of the petitioner; - . 


It would appear from tlie above that all- 


that the.appellant himself prayed in his 
application was that the .deponents -men- 
tioned by him should be offered for cross- 


'" examination and not that those witnesses ` 
. Should be examined-in-chief and there- 


after cross-examined. No griévance could, 


therefore, have been made by the appel-: 


lant if the deponents had not been ex- 
'amined-in-chief but had been simply cross- 
examined. As things however are, we find 
. that when the deponents concerned ;were 
produced in court, they were examined-in- 
"chief and thereafter there was cross-ex- 
‘amination. In, the . course of their ex- 
amination-in-chief the deponents: stated 
about their having sworn their: affidavits 


and about the correctness of the contents. 


-of those affidavits. It might in the cir- 
- cumstances have appeared to be unneces- 


` sary` duplication to ask those deponents 


to repeat what had been-stated by them 
. in their affidavits. . b part 
^ 2. We are also not impressed by 
'.fhe argument of. Mr. Amin that as cross- 
` examination of only.8-deponents. had been 


permitted, the affidavits:.of others who. 
cross-examined: could not be 


were not ' 
taken.into consideration. The High Court 


A ped cross-examination of such of the: 
eponents in respect of whom ‘it came to. 


the conclusion that their. cross-examination 
was essential for arriving at the truth of 
the matter. It did not, however, follow 
from that that the High Court was pre- 
cluded from ‘taking ‘into. consideration the 
- affidavits of. other deponents. -Order per- 


mitting cross-examination of some of the. 


devonents did not have-the effect of obli- 
-terating from record the affidavits of other 
deponents and we find nothing wrong in 
the approach of the High Court in relying 
upon the affidavits of .deponents who were 
_ not cross-examined if ón conspectus of the 
“entire circumstances of the case. it found 
_the ‘averments in. those affidavits to be 
mue ge MN US 
<- 18. Mr. Amin has next challenged 
` the correctness of the finding of the High 
Court that 17 councillors had supported 
the motion of'no confidence. It is sub- 
mitted that the version of the appellant 
regarding what transpired in the meeting 
of May 6,-1978 is correct. The High Court, 
according to the learned counsel, was in 
error in relying upon the version of .res- 
pondent No. l. In particular, Mr. Amin 
~ submits that V. S. Patel councillor was not 
present in that meeting. The presence of 


.motion of no. -confidence: .an 


.the motion of no confidence w 
' of the.appellant was that he was not pre- 
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Councillor Kantilal Chhaganlal Shah in the . 
meeting has also been questioned. In this 


respect we find that the High Court’ has 
> relied upon the affidavits of 16 councillors 


who in the-course of their -affidavits stated 
that 17 councillors including those cbun-.. 
cillors themselves had. voted in the meet- ' 
ing.held on May 6, 1978 in support of the 
motion of no confidence. Out of. those 16 : 
councillors, 15 were. admittedly in Kalol 
on that day: They having signed the 
motion of: no tontdence. Do was, in 
the opinion of the High Court, no reason 
why they should. not be present in that 
meeting. As regards -the presence of 
Councillor Kantilal Chhaganlal Shah, the - 
High Court relied upon his affidavit where- 
in he stated that hé was present in the - 
meeting and had voted in support of the 
found that 
his deposition had ^ not- been shaken in 
cross-examinátion. . Regarding Councillor 
V. S. Patel about whom the case of res- . 
pondent No. 1 was that he had supported - 

hile that 


sent in the meeting, the High Court ob- . 
served that the material on record pointed 
to the conclusion that he:had supported 
the motion of no confidence. The High . 


~ Court in this context relied upon the ver- 


sion given by Chief Officer? R. D, Barot, 
who was admittedly present in that meet- 
ing, as well as the statement of Babulal 


. Dahyabhai Khamar, press -correspondent. 


After having heard Mr. Amin at consider- 
able length, we find no sufficient ground 
to interfere with the appraisement of the 
depositions and other material on record 
by the High Court. . i 


: 14. ‘Mr. Amin, however, submits | 
that Councillor V. S. Patel had been sup- 
porns the appellant in the past. Patel 
also filed on May. 8, 1978 an affidavit in 
support of the ee in the course of 
which. he denied that he was present in . 
the above meeting or that he had supported ' 


the motion of no confidence. It-is urged 
that as V. S. Patel was a supporter of the 
appellant it is most unlikely that he would 


. vote in favour of the.motion of no con- 


fidence against the appellant. We are un- 
able to accede to this:submission. It ma 
be a maiter of mournful reflection but 
the same it is the acknowledgement of a 


‘stark reality that there has been in recent 


years in. the. case of some elected repre- 
sentatives so much erosion of. moral Habe 
thàt they feel no compunction in repeated- 
ly-changing their loyalty and shifting their - 
allegiance from one party leader to. the 
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. + other. Such representatives have a pliable 
conscience -plainly because they succumb 
to all kinds ‘of pressures and yield to: all 
kinds of.temptations. -They bring a touch. 
of melodrama: .and- the : kaleidoscopic 


nature of the local political scene is- quite - 


often ‘a reflection of the sombre activities. 
of these representatives. Against the. 
backdrop of such activities we find nothing ` 
Surprising or unusual in.the conduct o 
Councillor Patel. i x d 

13. 
pondent No. 1 has brought on .record 
material as would indicate the circum- 
stances under which V. S. Patel chose to ` 
support the: motion of no confidence. Soon 
after the decision of the Gujarat High 
Court on April 2, 1973 that a. motion of 
no confidence to succeed against the Presi- 
dent should be supported by at least 17 
councillors, the..residents of ward No. 7 
in Kalol'held a meeting. V. S; Patel, who 
along with two others: had been elected 
to.the municipality from that ward, was. 
admittedly present in that meeting. Some 
of the persons. present in that meeting, ac- 
cording to Patel, asked him to work in 
. unison with the-majority group which was 
led by respondent No. 1. It seems that it 
was as a result of the pressure which was 
brought to bear upon Patel in that meeting 
that he supported the motion of no con- 
fidence. ` After the meeting of May 6, 1973 © 
Patel again seems.to have changed his 
Her and joined the group of the appel- 


16. | There is one important circum- 
stance which tends to show that the ver- 
sion of respondent No: 1 with regard to 
what transpired in the. above meeting is 
nearer the truth. In the earlier meeting 
which. was held on November 1, 1972, a 
motion of no confidence against the appel- 
lant had been supported by 16 councillors. 
The Gujarat High Court its judgment 
dated: April 2,..1978, held that the motion 
of no confidence against the appellant 
could succeed only if it was supported by 
at least 17 councillors. In view of that 
decision, it is most unlikely that 16 coun- 
cillors would have sent notice of motion 
of no confidence on April 21, 1973 unless 
they had been auod. of the- support of 
. a seventeenth . councillor. Otherwise it 
would have been a sheer exercise in futi- 
lity for the 16 councillors to repeat the 
performance of what had taken. place in 
the meeting of-November 1, 1972. We 
therefore find nothing improbable in the 
stand taken on behalf of. respondent No.. 1 
that V. S. Patel'had pledged his support 
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- It may be mentioned that:res- “omission to take the 


respondent No. 1. 
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. to the motion of no:confidence and that 


he actually supported that moticn in the 
meeting held. on May 6, 1973. 


17... Argument has also been ad- 


. vanced that no signatures of the council- 
"lors present were taken in the meeting held- 


on May 6, 1978. It is stated that respond- 
ent No. 1 had been insisting on taking 
such signatures in the pest and thet in 
two or three meetings signatures of the 
councillors were in fact obtained. T^ 
signatures in the 
meeting of May 6, 1978, according to 
Mr. Amin, was deliberate so that the cor- 
rect number of councillors present in the 
meeting might not be known. We are 
unable. td accept this argument. There is 
no statutory provision in the Gujarat 
Municipalities Act which requires that the 
signatures of the- members attending a 
meeting must be obtained. It is true that 
respondent No. 1 had been insisting’ on 
obtaining signatures of the- coupellton 
present in-a meeting but his plea in this 
respect was generally not accepted. No 
signatures were admittedly taken in the 
meeting held on November 1, 1972 when 
6 councillors :supported , the motion of 
no. confidence against the appellant. It 
is conceded by Mr. Amin that on two. or 
three occasions when signatures of coun- 
cillors attending the meeting were taken, 
this was done at the commencement of the 
meeting. As it was Vice President Barot, 
who initially presided over the meeting 
held on May 6, 1978, the responsibility to 
take the signatures at the commencement 
of ae eae could at the best be that 
of Vice President Barot and not that of 
Respondent No. l in 
our opinion, cannot be penalised for the 
omission of Vice President Barot who ad- 
mittedly belongs to the group of the ap- 
pellant. 


18. It has next been argued on 
behalf of ‘the appellant that a ground had 
been specified in notice dated April 21, 
1973 which was.sent by 16 councillors for 
convening the meeting to consider the 
motion of no confidence. The councillors 
in that meeting, according to the submis- 
sion, had to stick to that ground and 
could not depart from it in passing the 
motion of no confidence. With a view 
to show that a different ground wes set 
up in passing the motion of no confidence, 
our attention has been invited to the 
minutes. of that meeting which when 
translated into English read as under: 


"Shri B. M. Patel, the President of the 
Kalol Municipality. has been put to a mino- 
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rity since 12th October, 1972. Since then 
he has not been allowing the Municipal 
Administration to run in keepin with the 
provisions of law. Moreover, in ae spectal 
General Meeting of the Ist November, 
1972 a motion of no confidence was pas- 
sed against Shri B. M. Patel by 16 votes 
against 2 votes but according to law a 
motion of no confidence can be passed. by 
two third votes of the total number i.e. 
17 votes and at present 17 members dec- 
lare their no foatidedies against the Presi- 
dent, on the present motion of no con- 
fidence against the president of the Kalol 
Municipality." EC 

The above contention has been controvert- 
ed by. ondent No. 1 who has argued 
the. appeal personally. It is no doubt true, 
submits respondent No. 1, that in the 
earlier part of the minutes there is a 
recital that the appellant had not been 
allowing the municipal inistration to 
function in accordance with the provisions 
of law, the concluding part of the minutes 
shows that "17 members declare their no 


confidence against the President on the. 


present motion of no confidence". Res- 

dent No. 1, accordingly submits that 
thé pound which had. been specified in 
the:notice for the meeting was adhered to 
when passing the motion of no confidence. 
AE the stand taken on. behalf of 
respondent No. 1 in this respect does not 
appear to be bereft of force, we need not 
express an opinion on this aspect of the 
matter because the contention advanced 
by the appellant can be repelled on an- 
other ground, namely, that there is no 
imperative requirement in the case of a 


motion of no. confidence. that it should be: 


passed on some particular ground. There 
is nothing in the language of Section 36 
of the Gujarat Municipalities Act repro- 
duced earlier which makes it necessary to 
specify a ground when passing a motion 
of no confidence against the President. It 
is no doubt true that according to the form 
prescribed the ground for the motion of 
no confidence has to be mentioned in the 
notice of intention to move a motion of 
no confidence. It does not, however, 
follow therefrom that the ground must also 
be specified when a motion of no confi- 
dence is actually passed against a Presi- 
dent. It is pertinent in this context to ob- 
serve that there is a difference between. a 
motion of no confidence and a censure 
motion. While it is necessary in the case 
of a censure motion to set out the ground 
or charge on which it is based, a motion 
of no confidence need not set out a ground 
or charge. A vote of censure presupposes 
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` fn the above context refer to 
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that the persons censured have been guilty: . _ 
-of some im ropny or lapse by act or 
omission and it is because of that lapse 
-or impropriety that they are being censur- 
It may, therefore, become necessary 
to specify the impropriety or lapse while 
moving a vote of censure. No such con- 
„sideration arises when a motion of no. con- 
 fidence is moved. Although a ground may 
be.mentioned when passing a motion of 
no confidence, the existence of a. ground 
is not a prerequisite of a motion of no 
confidence. There is no legal bar ta the 
passing of a motion of no confidence 
E agaian an authority in the absence òf any 
charge of impropriety or lapse on the part 
of that authority. The essential connota- 
tion of-a no confidence motion is that the 
party against whom such motion is passed]: 
as ceased to enjoy the confidence of the 
requisite majority of members. We may 
age 591 of 
Practice and Procedure of Parliament, Se- 
cond Edn. by Kaul: and Shakdher wherein 
it is observed as under: 

“A no-confidence motion in the Coun- 
cil of Ministers is distinct from a censure 
motion. Whereas, a censure motion niust 
set out the grounds or charge on which, 
it is based and is moved. for the specific 
purpose of censuring the Government for 
certain policies. and. actions, a motion of 
no-confidence need. not set out any 
grounds on which it is based. Even when 
grounds are mentioned. in the notice- and 
read out in the House, they do not form. 
part of the no-confidence, motion." 


19. Mr. Amin has next assailed the 
finding of the High Court that the Col- 
lector had no jurisdiction to make an iri- 
quiry and pass order dated June 9; 1973. 
It is, in our view, not necessary to express 
an opinion on thi ect of the matter 
as Mr. Amin has not during the course of 
arguments assailed the other finding of 
the High Court that the. procedure adopt- 
ed by the Collector was violative of the 
principles of natural justice. In viéw of 
this latter finding, the-order of the Collec- 
tor dated June 9, 1978 was in any event 
liable to be quashed. `- 


. 90. Mr. Dhebar, who has appeared 

behalf of the Collector, has mitted 
that the Collector was. not actuated by any 
oblique motive in passing order dated ] June 
9, 1973. We agree with Mr. Dhebar that 
there is no cogent material on record to 
Show that the Collector was actuated by 
any oblique motive when he passed that 
order. "he fact that the procedure ad- 
opted by him was. violative: of the prin- 
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ciples of natural justice might show an. 
error of judgment, but from that it can- 
not be inferred that the Collector was 
' motivated ‘by ulterior consideration. 

| 2L There is, in our opinion, no 


force in the appeal which fails and is. 


dismissed with costs. . 
. KRISHNA. IYER, J.:.— 22. The 
social lesions on the political tissues of 
our body politic are of as much pathologi- 
cal significance, in this case, as the legal 
issues and the weaknesses of the court 
system, thrown up by the minicrisis in a 
. small municipal council which forms the 
subject-matter of this case. My learned 
brother Khanna, J. has discussed the 
oints of law and questions of fact direct- 
y arising from the case and I am privileg- 
ed to agree wholly with his observations, 
reasoning and result. Nevertheless, I ap- 
end this hesitant addendum, turning the 
ocus on certain aspects fundamental to 
our system which this appeal reveals. 


28.. We were told at the Bar that 
the case consumed eighteen long days of 
a Division Bench. of the High Court (the 


Judges observe that counsel addressed 
them on the background of the case for 
about .nine hours) and we see before 
us a few hundred pages of judgment, al- 
though the facts are Ny ew, being 
confined to the passage of a no-confidence 
motion, with the requisite majority, and 
the law limited to a few sections* of the 
relevant municipal statute. 

94. This 
ghts the need, in country, where miga 
tion is notoriously dilatory and the docke 
backlog in courts explosive, for develop- 
ing better business: management methods 
in the forensic area, more modern court 
methodology and streamlining of pro- 
cedure, lest the people should get disench- 
anted with that noble institution, the judi- 
cature, whose credibility is the corner- 
stone of the rule.of law and of organised 
government. E : 

25. Indeed, it is trite law that dis- 
puted quéstions of fact are not usually 
decided ^ under Article 226, but it is a 
common phenomenon that litigation spiral- 
' ling up to the highest court from below 
. gets stalled. so miuch that victor and 
vanquished are stultified in the end. The 
present case is an instance in point of the 
unhealthy but unblamable tendency of par- 
ties to rush directly to the High Court for 
speedy redress where the normal remedy 
is a suit in a lower civil court. 

26. The learned judges’ note, that 
having regard to the controversy and quan- 


ae prolixity highli- - 


- of our forensic system and su 
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tum of evidence, the petitioner (the res- 

ndent before us) should have been re- 
egated to a suit, but desist from thal 
course on the express ground that the tria! 


.of the suit would consume considerable 


time and : 


- "then there will be an appeal to the 
District Court agaiust the decision of the 
civil court. The appeal to the District 
Court will be followed by a second appea' 
to the High Court. The trial of the sui 
and the appeals to the District Court anc 
the High Court will certainly take a very 
long time". 

.. Cynically, the High Court adds : “The 
courts of law, while upholding the rule 
of law, cannot defeat it by the procrastina- 
tion of litigations”. - : 
I agree that, in the present case, had the 
aggrieved party been driven to tht 
hierarchy of courts, he would have lost 
not on the merits, but by the sands o! 
time running out before ultimate victory 
was in sight Time and tide do noi 
wait for the tardy course of Indian justict 
and, if the appellant had really forfeitec 
the confidence of the councillors (as wt 
have held), he should not be allowed t 
cling on to the President's office in the 
contidence that our slow-motion court sys 
tem would take a few years for pce 
final legal justice, hopefully helping hin 
rou is unmerited full term. Thi 
High Court has observed about this aspec 
of the case: 


"the antidemocratic situation fn : 
democratic institution will, under thos: 
circumstances, be fostered and perpetuat 
ed by litigations in courts.” i 


These words of robed experience are : 
reflection on the mechanics and dynamic 
est radi 
cal, not peripheral, technological reform 
and scientific re-organisation of cour 
management. Largely this is the n 
sibility of the legislature and partly of th: 
courts. 


27. Counsel for the appellant ex 
essed shock about reliance on affidavit 
y the High Court without the affiant 
being tested by cross-examination. Reason 
for this course have been adduced by th 


' High Court. and we have found no legs 


flaw therein. On the contrary, I wish t 
emphasize that it adds enormously to in 
convenience, expense and delay to insi: 
on oral evidence for proof of every littl 
relevant fact in fudictal proceedings by sui 
or writ. Faith in viva voce examinatio: 
tested by severe cross-examination ha 
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sometimes been reduced to a legal super- 
-stition. 
glib versions on vital matters of contro- 
versy by telling cross-examination in court 
is necessary many facts, either formal, non- 
controversial or well-established otherwise 


may well be proved by affidavit evidence. _ 
and introducing. the `- 


Breaking tradition’ 
system of affidavits, verified statements and 
certificates in many areas of judicial en- 
quiry, leaving a discretion to the court to 
call the author into court — is an experi- 
ment well worth making, by reform of 
our law of evidence and procedure as is 


being attempted in other- countries,’ written. 


hearsay has ceased to be anathema in 


Anglo-American or socialist countries and. 


in our country of distance, poverty and 
delay, processual ohne in this direction 
.may lessen cost and add speed. Not only 
is the grievance of the appellant on -this 
score chimerical, the length of time taken 
in this case before the High Court is suf- 
ficient to warrant : my observations for 
serious legislative consideration. ` 


. 98. . The Iéarned Judges of the 
High Court have frankly stated that they 
have, inter alia relied on "statements made 
before the police" (vide p. 99 of Vol. III of 
the appeal record) -It is surprising that 
a court should, in a civil case, rely upon 
statements made before the police. It is 
not merely irrelevant, but throws up sus- 
picions because the police had no- business 
to record any statement as the High Court 
itself has, in another place, pointed out. 
The ae Judges, for -instance, have 
stated: ` 


"Though there was'no com laint or. 


information at that time either from res- 
pondent No. 1 or from any member of his 


group about what respondent No. 1 ue ; 
e 


to have happened on May 6, 1978, 

police had ‘taken interest in the matter 

and-started an enquiry on their own." 
Some inscrutable purpose has animat- 


ed the police- officers to investigate into 


what was altogether béyond their pale. If 
such unwarranted police -intrusions into 


: municipal doings were left uncriticised, the: 


peril to the citizen and to public institu- 
tions is obvious.’ It strikes me that the 
State Government will enquire into how 
such officious 
and whether 


ere was any sinister savour 
about it. i i 


^ 99. -Our elected local bodies are. 


expected to be: self-governin 


units (Arti- 
cle 40 of the Constitution). 


these gross- 


roots institutions pervert themselves, small - 


wonder that Power, at higher levels, 
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While :screeing. the veracity. of. 


olice interference occurred - 


, ALR. 


betrays popular trust. In the present case, - 
certain incontrovertible -facts need men- ` 


tion to appreciate my apprehensions about - 
‘this tiny. muni administration having 


become a plaything of factious politics 


_ with under-currents. of personal conflicts 


and overtones of economic interests. 


: 80... The Kalol Municipality is a 
small town. and the wheels of its politics 
are alleged to be linked with the economics 


‘of an industrial unit — the Navjivan Mills. . 


While rival versions are asserted before us” 
(neither, if true, being. complimentary), it 
is pertinent-that, out of a strength of 25," 
one of the councillors is-a- peon of the: 
Mill, three of them other :employees and 
a fifth, connected with it. Both sides 
allege, although with conflicting projec- 
tions, that between the Presidential elec- 
tion in 1970 and the toppling tremors with- 
in two years, the estrangement between 
the Mill management and the appellant : 
had developed. _ While the Mill group 

voted with fhe appelait to elect him Pre- 


_sident, they swung to oust him from office 


in May, 1972. Without examining ^ the 
veracity of either  Party's version, one 
may express the hunch. that the economic 
interests of that industry must have had 
some ‘sort. of influence over the working 


-of the Kalol Council. i 


` 8L From the ae the appel- 
lant and the Ist respondent, have been 
fighting for power and, in the first round, 
the former won, on November 1, 1970: 


- Nevertheless, some .councillors appear to : 
.have.concentrsted on power-grab and, as 


p of this political circus, created con- 
sion at municipal meetings.: It is equal- 
ly ‘clear, from the judgment of the High 
Court l ro ds j 
. "that in réspect of quite a good num- 
ber of meetings of the municipality held 
since October 12, 1972 different sets of 
minutes have been. maintained by respond- 
ent No. 1 on the one hand and by the 
petitioners group, on the other hand". 
The Court has ‘further stated that the 
appellant, .apprehénsive of his erodmg ` 
majority had ruled out many motions.’ 
He has converted them ee) 
into an instrument to negative the will o 
the majority and to'cajole them into sub- 
mitting to him. We are constrained to say 
that there cannot be an uglier, more dis- 
tasteful, more disagreeable and more dis- 
torted form -of. democracy than one we . 
bave seen on evidence in the civic affairs 
of Kalol ....: ’. The. town has been help- 
lessly -witnessing unseemly duels amongst 
the city fathers which have brought all 


^ ernment . 
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progress and normal administration to a. 
standstill, Tt also appears from the record 
of the case that nó meeting ‘of the müni- 


cipality could be held except under police ; 


protection.” 


82... The’ fluctuating fortunes and 
the fluid loyalties emerging from the diary 
‘of events makes ing reading. The 
enel ud es of the High Court notice 
that w ie petitioner-appellant: defeat- 
‘ed respondent No. 1 on November 1, 1970 - 
that event sparked off not collective func- 
tioning for the common good, but combats 
for group cornering of positions. “On 
December 10, 1970 Kalol Municipality ad- 
opted a motion for disqualifying the peti- 
tioner ns ondent No. 1 here) from the 
councill oO. and passed it". However, 
"on June 1972, a resolution was passed by 
28 councillors of Kalol Municipality voting 
against the petitioner, (Ist respondent heree 
in) being’ disqualified by the State Gov- 
We have it further from the 
judgment of the court below that 
“on October 12, 1972 respondent No. 1 
(appellant before us) admittedly lost his 
majority. Ou December 4, 1972 a resolu- 


tion came up for consideration before the | 


Municipality to reduce the term of res- 


oondent No. 1 (appellant herein), as Pre- 


sident of the Municipality, from 5 years 
to 2 years.” 


The chaos in that tiny cosmos is self- 
evident. Presumably some citizens were 
exasperated at these happenings and “on 
February 18 a public meeting was held in 
the Kalol Town Hall". A leaflet issued in 
connection with that meeting mentions that 

"a tug-of-war has been going on in 
the Kalol Municipality between two groups 
and that the meeting of the citizens was 
called for the purpose of considering the 
situation arising out of it.” 


From the materials on record, it is legiti-. 


mate to draw the inference that the citi- 
zens’ meeting gave a mandate to sume 


councillors to act with the majority, in the 


interests of civic welfare. "We have one 
more fact of grave import. An earlier no- 
confidence motion passed by’ 16 councillors 
was held by the High Court to be numeri- 
cally. deficient by one, to make up the 
2/3rds majority. And at the second no-. 
confidence motion, as. we: have already 
held, one who otherwise had supported the 
appellant, switched loyalties These“ are 


distressing testimony to poButiun: in quate : 


life. 

38. Kalol is not alone nor is the 
politics -of jockeying -a local syndrome, 
the municipal microcosm has put sel 
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above service, wearing the mask of public 
Office, the national macrocosm will even- 
tually oe the vice; and once popular 
mistrust of democracy spreads, voices in 


the whispering. gallery will be heard: 
“Mischief, thou art afoot, take what course 
thou wilt.” If this small municipality 


needs policemen to. hold its meetings, 
‘periodically -exercises itself in the fine art 
of defection . and false minutes perhaps 
‘allows the interests of a Mill to sway its 
affairs and-compels the holding of public 
meetings to command its .elected repre- 
sentatives to behave themselves, political 
‘democracy is moving towards the evening 
of long shadows. Laws and Courts are 
not the remedy for this malady, but better 
men and basic morality when ballots are 
sought. “Remember”, said John Adams, 
“remember, democracy never lasts long. It 
soon wastes, exhausts and murders itself. 
There never was a democracy that did not 
commit suicide."* The appeal we. are 
„dismissing is socio-legally symptomatic. 


Appeal dismissed. 


` *Quoted: by. Hidayatullah, J. (as he then 
was) in ‘Democracy in India and the 
Judicial Process — Lajpatrai Memorial 
Lecture Series — 1965 — Asia Publish- 
. ing House P. 16. 
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Index Note :— (A) Probation of Of- 
fenders Act (1958), S. € — Girl below 21 
ycars convicted of theft and sentenced to 
18 months R. I. — Supreme Court in t^e 
circumstances of the case held that it was 
not desirable to deal with her under Sec- 
‘tions 8 and 4 and confirmed the sentence. 


-Brief Note :— (A) The report of the 
probation .officer disclosed the following 
circumstances from which the court was 
satisfied that the -benefit of Section 6 
should not be given to the accused : v the 
accused had been released on a bond for 
good behaviour in the sum of Rs. 100/- 
and. (ii) she had admitted before the Pro- 
bation Officer to have committed 2 or 8 
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2118 S. C, — 
similar thefts which ME a 
a Judgment of the Court was del- 

y P 


CHANDRACHUD, J.:— The appel- 
lant was tried by the learned Presidency 
Magistrate, 86th Court, Bombay on the 
charge that on March 7, 1978, she had 
committed theft of a Gold necklace. ` Ac- 
cepting the evidence led by the prosecu- 
tion in support of the charge, the learned 
Magistrate convicted the appt under 
Section 879 of the Penal Code and sen- 
tenced her to suffer rigorous imprisonment 
for 18 months and to pay a fine of Rupees 
500/-, in default to suffer further rigorous 
imprisonment for six months. The appel- 
lant carried an appeal against that judg- 
ment but the High Court of Bombay dis- 
missed the appeal summarily by a brief 
order. This appeal by sp leave is 
directed against the order of the 


Court, the leave being restricted to e 


question of sentence. 

2. While granting leave, this Court 
had called for the report of the Probation 
Officer. Learned counsel appearing on be- 
. half of the appellant argues that since the 
appellant was less than 21 years of age 
on the date of conviction, she ought to 
have been given the benefit of Section 6 
of the Probation of Offenders Act, (XX of 
1958). That section provides, to the extent 
material, that when any person under 21 
years of age is found guilty of having com- 
mitted an offence punishable with inipri- 
sonment, but not with imprisonment for 
life, the Court shall not sentence him to 
imprisonment unless it is satisfied that it 


would not be desirable to deal with him: 


under Section 8 or Section 4 of the Act. 
Sub-section (2) of S. 6 provides that, for 
the purpose of satisfying itself whether 
it would not be desirable to proceed under 
Section 8 or Section 4 of the Act, the 
Court shall call for a report from the Pro- 
bation Officer and consider it. It appears 
from the judgment of the learned Magis- 
trate that though his attention was drawn 


to the Probation of Offenders Act he did. 


not consider the applicability of Section 6, 
which could only be done after calling for 
the report of a Probation Officer. - 
8. But we have before us the re- 
ort of the Probation Officer from which 
we are satisfied that having to the 
circumstances of the case including the 
nature of the offence and the character 
of the appellant, it would not be desir- 
able to deal with her under Section 3 or 
Section 4 of the Act. The Report shows 


‘Lala v; Statoof U.P. 
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that the appellant was arrested in 1971 
while moving in a local train in icious 
circumistences but she was released on a 
bond of good behaviour in the sum of 
Rs. 100j-. Thereafter, she was tried under 
Section 879 of the Penal Code in connec- 
tion with an incident dated-March 5, 1979 
but she was given the benefit of doubt 
and was acquitted. The appellant herself 
stated before the Probation Officer that she 
had committed similar thefts on two and 
three other occasions but those thefts went 
undetected. Though at the relevant time 
the appellant was under 21 years of age 

is, in our opinion, is not a proper case 
for applying e provisions of the Proba- 
tion of Offenders Act. 


. 4 The learned Magistrate, has, in 
Paragraph 21 of his Judgment, given vari- 
ous reasons why the appellant should not 
be released on probation. We agree with 
those reasons, confirm the order of sen- 
tence and dismiss the appeal  : ` 
. Appeal dismissed. 
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Y. V. CHANDRACHUD, R. S. SARKARIA 
AND A. C. GUPTA, JJ. 
. Lalai alias Dindoo and another, Ap- 
pellants v. State of U. P., Respondent, 

Criminal Appeal No. 18 of 1974, D/- 
4-10-1974. 

Index Note:— (A) Criminal P. C. 
(1898), S. 154— Delay in filing First Infor- 
mation Report — Not necessarily fatal to 
prosecution. 

. ,Brief Note:— (A) Delay of 12 hours 
in filing the F. I. R. though an important 
circumstance, is not of consequence when 
the delay has been reasonably explained 
and there is nothing in the evidence to in- 
cots eed be uw i the accused were 

corpora -IL R. as a result of 
confabulation. i (Para 6) 

Index Note :— (B) Penal Code (1860), 
S. 34 — Common intention to murder — 
Inference of. 


Brief Note :— (B) Where the deceas- 
ed was murdered by one of the two ac . 
cused with a gandasa at 10.80 P. M. while 
he was. sleeping on a cot in his-own 


a ee eg re tee 
*(Criminal AD eal No. 491 of 1965, DJ- 
69908 Al) — i 
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Mandai while the  .other accused, his 
brother, without taking part in the assault 
stood by with a spear in his hand so as 
to overcome-any outside interference with 
the attainment of their object and both 
of the accused ran away together after 
the murder, it was held that these facts 
had a sufficient bearing on-the existence 
of common intention to murder. 

(Para 6) 


Editorial Note : 
See Barendra Kumar's case (AIR 1925 
_ PC 1) in which it was observed that “in 
crime as well as in life, he also, serves 
who merely stands and waits". See also 
A. I. R. Commentary on the Penal Code, 
Section 84, Notes 1, 17. 
The Judgment of the Court was deli- 
vered by 
CHANDRACHUD, J.:— The appel- 
lents Lalai alias Dindoo and Ram Ajore 
were convicted by the learned Sessions 
Judge, Faizabad, on the charge that they 
ad committed the murder of. one Paras 
Nath. Lalai was convicted under Sec- 
'tion 302, Penal Code and was sentenced 
to death while Ram Afore was convicte 
under, Section 302 with Section 84, 
Penal Code and was sentenced to impri- 


sonment for life. The order of conviction | 


and sentence having been confirmed b 
the High Court of Allahabad the appel- 
.lants have filed this appeal by special 
leave of this Court. 


2. A land litigation between the. 


appellants and the deceased Paras Nath 
was decided in favour of the latter on 
November 17, 1971. That led to ami 
between the parties which ultimatel - 
minated in the murder of Paras Nath. 

8. On November 24, 1971 Paras 
Nath and his son, Radhey Shyam, took 
their evening meal at about 6 p. m. and 
retired for the night. Radhey Shyam was 
sleeping on a cot in the Mandai while 
Paras Nath was sleeping on a Takhat. It 
is alleged that at about 10-30 p. m. the 
appellants went near the Takhat, Lalai 
being armed with a Gandasa and his 


brother Ram Ajore with a spear. Lalai' 


ave a number of blows on the neck and 
ace of Paras Nath as a result of which 
he died instantaneously. Radhey Shyam 
who was sleeping at a distance of 8 cubits 
from Paras Nath woke up on hearing a 
groaning sound and is alleged to have 
seen Lalai assaulting Paras Nath. He 
attempted to rescue his fether but Ram 
Ajore threatened him with a spear. At 
about 11 a. m. the next day Radhey Shyam 
lodged the First Information Report at the 


Lalai v. State of U. P.. 


^ on the fat 
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police station which is at a distance of 
about 7 miles from the scene of occur- 
rence, . 

. 4, The prosecution led the evi- 
dence: of four eye-witnesses in support of 
its case: Radhey Shyam, Dhoosey, Brij 
Mohan and Ram Charitar. The evidence 
of the last named witness has been dis- 
carded by the Sessions Court as well as 
the High Court and it need not detain us. 
The. evidence of the other three witnesses 
has been accepted by both the Courts and 

e narrow question for decision in this 
appeal is whether their concurrent appre- 


‘ciation of evidence is:so fundamentally 


wrong as to justify interference by this 
Court. - - 


5. Learned counsel appearing on 
behalf of the appellants has drawn our 
attention’ to the evidence of Radhey. 
Shyam, Dhoosey and Brij Mohan. We are 
unable to see any reason why we should 
differ from the view taken by the two 
Courts of that evidence. Radhey Shyam 
is a natural witness, His father, the de- 
ceased Paras Nath, had purchased a large 
quantity of coal on the evening of the 
24th and had stored it at his brickkiln near 
the Mandai. Radhey Shyam. was sleepin 
at a close distance from his er an 
ier nd the nature of injuries inflicted 

er, it is impossible that Radhey 
Shyam would not wake up. The only in- 
firmity in his evidence is said to be that 


‘his clothes had no blood-stains and that is 


said to indicate that he was not present 
when his father was assaulted. is cir- 
cumstance has been taken into considera- 
tion by the High Court and it was right 
in taking the view that if the father died 
an instantaneous death it was not impro- 
Panl that Radhey shyam did not go near 


6. The only other ground on 
which Radhey Shyam's evidence was chal- 
lenged is that though the incident took 
place at about 10.80 p. m. on the 24th 
it was not until 11 a. m. on the 25th that 
Radhey Shyam lodged the First Informa- 
tion Report. - This undoubtedly is an 
important circumstance but the Sessions 
Court and the High Court have given a| > 
reasonable explanation of the delay. The 
night: was dark, the road was rough and 
the assault so fierce that Radhey Shyam 
could not have collected his wits tc pro- 
ceed straightway to the Police Station. 
There is no indication in the evidence that 
the names of the appellants were incor- 
porated in the First Information Report as 
a result of any confabulation, 


o 
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. 7f, . Yt was finally that in any case 
Ram Ajore was a silent spectator, took no 
art in the assault and cannot therefore be 
eld guilty of having entertained a com- 
mon intention with Lalai to commit the 
murder of Paras Nath. On this aspect, the 
time at which Paras Nath was murdered 
the place of murder, the weapons carried 
by the appellants, their relationship and 
finally their concerted conduct in the wake 
of murder are all relevant. The offencé 
took place at about 10-30 
less the appellants had sought their victim, 
.he was not likely to have crossed their 
path. Paras Nath was murdered in his own 
- habitation and there can be no doubt that 
the appellants. 
: Ram Ajore did not participate in the as- 
sault on Paras Nath but he played his part 
. truly by his brother by carrying a spear 
: so as to overcome any outside interference 
with the attainment of their object. Lastly, 
immediately after Paras Nath was mur- 
dered the appellants ran away- together. 
These facts have a sufficient beau on 
the existence of common intention: in the 
commission of Paras Nath's murder. 


7. ^ In the result we confirm the- 


. order of conviction and sentence and dis- 
miss the appeal... . i - 
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Noor Chand Sheikh, Petitioner v. 
State of West Bengal, Respondent. 
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Index Note :— (A) Maintenance of In- 
ternal Security Act (1971), S. 3 — Deten- 
tion after detenu discharged iu criminal 
case — Legality — Affidavit regarding 

- satisfaction not sworn by District Magis- 
trate — Held, in the circumstances the 
order of detention was passed méchanical- 
ly and was a colourable exercise of power 
— (X-Ref :— Constitution of India, Arti- 
cle 32). ' 


- Brief Note :— (A) The jurisdiction to 
make orders for preventive detention is 
different from that of criminal courts 
seeking to.punish the accused for'an of- 
fence, one depending on the sübjective 
satisfaction of the detaining authority and 
the other on proof beyond reasonable 
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Noor Chand v. State of W. B. (Gupta In! ; (| 


. m. and un-- 


sought him' purposefully. - 


Appeal dismissed. 
athe order of detention. 


_Cases Referred : © 


ALR. - 


doubt, and the unsuccessful judicial trial 
or proceeding would not operate as a bar `. 
to a detention order or make it mala fide. 


. But it cannot be said that the fact that - 


the petitioner was discharged from the 
criminal cases is entirely irrelevant and 
of no significance; it is a” circumstance 
which the detaining authority cannot .al-.. 
together disregard, if the petitioner asserts 
that he was discharged because there was ` 
no material.against him and not because 
witnesses were afraid to give. evidence 
against him; there -would be apparently ` 
no rational basis for the subjective satis- 
faction of the detaining. authority. - It .is ` 
for the -detaining authority to say that in. 


-spite of the discharge he was. satisfied, 
.on some valid material, about the peti-. 


tioner’s complicity. in the criminal acts 
which constitute the basis of the deten- 
tion order. AIR 1974 SC 808, Rel. on. 

, 2c e = (Paras 4,-5) 

“Of course, there cannot be a universal 
rule that the detaining authority must 
swear the affidavit in every case. This 
would depend on the circumstances of 


each case. AIR 1974 SC 679, Rel. on. 
Dp : l (Para 6) 
`- Held, that‘ apart from the question 


whether the explanation why the District 


. Magistrate could not affirm the affidavit 


was satisfactory, the fact remained that: 


‘there was nothing to show that therc was 
any tational material for the subjective’ 


satisfaction of the authority who passed 
Therefore; the- 
order of detention was passed mechani- 
cally and was.a colourable exercise of the 
power conferred by the Act. (Para 6) 
‘Chronological ` Paras 
AIR 1974 SC 679 = 1974 Cri LJ. 608, 
Shaik Hanif v. State of W. B. `. 6 
AIR 1974 SC 806 = 1974 Cri LJ 690,- 
‘Bhutnath Mate v. State of. W. B. 5 
` . The Judgment of the Court was deli- . 
vered by X 


. GUPTA, J.:— In this petition under 
Article 32 of the Constitution, the peti- 
tioner- questions the validity of his deten- 
tion under the Maintenance of Internal 
Security Act, 1971. He was arrested on 
July 14, 1972 on the strength of an order 
made on the previous day by the District 
Magistrate, Malda, West Bengal, in exer- 
cise of the power conferred. by sub-sec- 
tion (1) read with sub-section (2) of S. 3 
of the said Act. The order directing the 
petitioner to be detained said that the 
District Magistrate, Malda; was . satisfied 
that it was necessary so to do with a view. 
to preventing him from acting in a manner 
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' prejudicial to the. maintenance of supplies 

and services essential to’ the -community. 
The grounds -of detention. served on the 
‘petitioner mention the following parti- 
culars..which apparently satisfied the , de- 
taining authority that it- was necessary to 
take the petitioner into preventive custody: 


“On 2-7-1972 at about 20.46 hrs. you 
and your 50/60 associates twisted the 
eed wire of Jamirghata.Up outer signal 
by pushing wooden sticks and tieiug by 
dron wire. As a result Goods Train No. 
. D. C. 182 Up detained beyond up outer 
signal of Jamirghata Rly. Station. You 
and your associates then broke open the 
door of the Wagon No. SEC 47885 and 
Wagon No. HRC .12872. You looted raw 
coals from the above noted wagons and 
opened K: C: Wagon NRKC 80027, ERKC 
82928 and WRKC 50160. RPF' personnel 
stationed at Jamirghata Rly. Station has- 
tened to the spot and chased you. and your 
associates. You and your associates at- 
tacked RPF, personnel with deadly wea- 
pons aid pelea stone- chips aiming at 
'the RPF personnel. On self defence SRK/ 
AW. Bhagwan Singh was compelled to fire 
2 rounds from his rifle. Due to fring one 


‘of your associates named Jajal Sk. of Satar- . 


gachi P. S. Kaliachak, Dist. Malda, receiv- 
ed bullet injiry and died instantaneous- 
ly, another associate named Abdul Latif 
of Satargachi. also sustained bullet injury 
who is under treatment in Sadar. Hospital, 
Malda. You. and 
managed to flee away from the place of 
occurrence leaving behind about 40 mds. 
of raw coal at the place of occurrence. 
You have, therefore, acted in a manner 
prejudicial to the maintenance of sup- 
plies and services essential to the- com- 
munity. . í : 


2. On 4-7-1972 at about 22-30 hrs. 
you and your two associates named Sazzat 
Sk. and Srish Chandra Mondal made an 
attempt to break open the door of wagon 
No. NRC 56789 loaded with wheat, by 
wagon breaking ` instrument which was 
stabled in the yard of Bhaluka Road Rly. 
station. The on duty RPF personnel] sta- 
tioned’ at Bhaluka Road Rly. Station 
managed to. arrest you and your two as- 
sociates red handed: One -special wagon 
breaking instrument was fourd in your 


possession and one two celled torch light: 
found in possession of your associate 


Sazzat Sk. You have, therefore, acted in 
& manner prejudicial to the maintenance 
of supplies and services essential to the 
community." f ; . 


Noor Chand v. State of W. B. (Gupta J.) : [Prs.. 1-4] 


-He states in. 


your: rest associates - 


-detention is different from that of criminal 


-to a detention order or make it mala fide. 
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;. 29, Ine the petition the petitioner 
has denied the egations against him. 
aragraph 3.of the prod 
that the Malda police. arrested him, on 


some criminal charge and produced him 
before the. Sub-Divisional Judicial Magis- 


"trate; Malda, but as the local police failed 


to produce any material or witness against 
him,-he' was. discharged and that the 
detention order is based on the same 
allegations. He submits that the detain- 


‘ing authority had acted “mechanically” 


and had not considered the “merit of the 
case". : : d 


.-8. The affidavit-in-opposition filed 
on behalf of the respondent, State of West 
Bengal, in answer to the Rule Nisi issued 
on the petition, has been affirmed not by 
the District Magistrate, Malda, on whose 
satisfaction the order of detention was 
based but by the Deputy Secretary, Home 
(Special) Department, Government of West 
Bengal It is stated that the District 
Magistrate was “not available for affirm- 
ing the affidavit” as lie was “very busy and 
preoccupied with maintenance of law and 
order situation".in the district of Malda: 
With reference to what the petitioner has 


‘said in paragraph 8 of the petition, it is 


stated in. paragraph 6 of the affidavit-in- 
opposition that in respect of the two inci- 
dents mentioned.in the grounds of deten- 
tion, two criminal cases were started in 


the Court of the Sub-Divisional Judicial . 


Magistrate, Malda, on July 8 and July 6, 
1972 under Section 147/461/879 and Sec- 
tion 461/511 respectively of the Indian ` 
Penal Code and that the "investigating of- 


. ficer who was in charge of the matter” had 


informed the deponent that “as no person 


was willing to give evidence against the 


oe in open court, the petitioner was 
ischarged from the said cases”. | 

4, It now seems established on a 
series of decisions of this Court that the 
jurisdiction to make orders for preventive 





courts seeking to punish the accused for 
an offence, one depending on the subjec- 
tive satisfaction of the detaining authority 
and -the other on proof beyond reasonable 
doubt, and that unsuccessful judicial trial 
or- proceeding would not operate as a bar 





The incidents which formed the subject- 


matter of the two criminal cases against 
the petitioner also constitute the basis of 
the order of detention. The fact that the 
Petitioner was discharged from the cri- 


-minal cases does not necessarily prove his 


innocence but it certainly does not indicate 


2122 S. C. 


that he was involved in the incidents 
described in the grounds of detention. The 
statement in the o ODE that 
the petitioner was discharged because. none 
was willing to give evidence against him 
in open court is based on information 
given by the investigating officer to the 
. Deputy Secretary who affirmed the affida- 
vit. But the Deputy Secretary is not the 
detaining: authority." The District Magis- 
trate on whose subjective satisfaction the 
detention order was miade does not come 
forward to say that he had also received 
i information’ from the investigating 
officer which he believed to be true or 
that he had other material to convince 
him that the petitioner was discharged be- 
cause witnesses were afraid to' give evi- 
dence against him. In the petition the 
petitioner has suggested that witnesses 
were not available because there was no 
material against him. Counsel for the 
petitioner pointed out that in the incidents 
of the 2nd and 8rd of July, 1972, described 
in the grounds of detention, the petitioner 
and his associates are said to have come 
into clash with the members of the Rail- 
way Protection Force and on July 8 the 


“on duty RPF personnel", it is alleged, . 


“managed to arrest” the petitioner and two 
of his associates “red handed”; it was sub- 
mitted that it was difficult to believe that 
the members of the Railway Protection 
Force would be afraid to give evidence 
: against the petitioner, and that the deten- 
tion order in this case was passed 
"mechanically" and was a colourable exer- 
cise of the power conferred by the Act. 


5. < We do not think it can be said 
that the fact that the petitioner was dis- 
charged from the criminal cases is entirely 
irrelevant and of no significance; it is a 
circumstance which the detaining autho- 
rity cannot altogether disregard. In the 
case of Bhut Nath Mate v. State of West 
Bengal, AIR 1974 SC 808 this Court ob- 
served: . 
prr em detention power cannot be 
quietly used to subvert, pi qoas or to 
Substitute the punitive law of the Penal 
Code. 'The immune expedient of throw- 
ing info a prison cell one whom the ordi- 
nary law would take care of, merely be- 
cause it.is irksome to undertake the incon- 
venience of proving guilt in court is un- 
fair abuse". i 
If, as the petitioner has asserted, he was 
discharged because there was no material 
against him and not because witnesses 
were afraid to give evidence against him, 
there would be apparently no rational 


Bhola Bhuiya v. State of W. B. 
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basis for the subjective satisfaction of the 
detaining authority. It is for the detain- 
ing authority to say that in spite of the 
dis e he was satisfied, on some valid 
material, about the .petitioner's: complicity 
in-the criminal acts which constitute the 
basis of the detention order. But, as stat- 
ed already, the District Magistate, Malda, 
who passed the order in this case has not 
affirmed the affidavit that has been filed 
on behalf of the State. 


6. Of course there cannot be a 
universal rule that the detaining authority 
must swear the affidavit in every case." 
This would depend on the circumstances 
of each case. Referring to "the failure to 
furnish the counter-affidavit of the Magis- 
trate who passed the order of detention" 
it was observed in Shaik Hanif v. State of 
West Bengal, AIR 1974 SC. 679 that in 
cases "where mala fides or extraneous con- 
siderations are attributed to the Magistrate 
or the detaining authority, it may, taken 
in conjunction with other circumstances, 
assume the shape of a serious infirmity, . 
leading the court to declare the detention. 
illegal”. We have referred to the state- 
ment in the affidavit-in-opposition seeking 
to explain why the District Magistrate 
could not affirm the affidavit. Apart from 
the question whether the explanation is 
satisfactory, the fact remains that in this 
case there is nothing to show that there 
was any rational material for. the subjec- 


. tive satisfaction of the authority who pas- 


sed the order of detention. Therefore, we 
find it difficult in the circumtances of this 
case to reject the contention that the order 
of detention was passed mechanically and 
was a colourable exercise of the power 
conferred by the Act. 

7. Accordingly, we allow the peti- 
tion and direct that the petitioner be set 


at liberty. 
Petition allowed. 





AIR 1974 SUPREME COURT 2122 
— . (V 61 C 898) 
. XY. V. CHANDRACHUD AND 
R. S. SARKARIA, J]. 
Bhola Bhuiya, Petitioner v. The State 
of West Bengal, Respondent. ` 
Writ Petn. .No. 2009 of 1978, D/- 


“8-10-1074. 


Index Note :— (A) Maintenance of In-^ 
ternal Security Act (1971), Ss. 3 and 8 — 
Detention—Detenu an illiterate person — 


JR/JR/E185/74/LGC 





1974 


Grounds of detention explained to him in 
Hindi, the ge which he understands 
— Tt cannot said that he was denied 
an opportunity to make effective represen- 
tation against order of detention — No 
violation of Art, 22 (5) — Detention held 
legal — (X-Ref:— Constitution of India, 
Art, 22. ()).- ' (Para 2) 


b judgment of the Court was delivered 
y : . 


CHANDRACHUD, J.:— -The peti 
tioner was detained by an order dated 
anuary 14, 1972 passed by the District 
agistrate, Burdwan, under the Mainten- 
ance of Internal: Security Act, 1071. The 
order purports to have been passed in 
order to prevent the petitioner from acting 
in any manner prejudicial to the main- 
tenance of supplies and services essential 
to the community. 


2, Learned counsel appearing on 
behalf of the petitioner contends in this 
habeas corpus petition that the petitioner 
is an illiterate person and since. the 
grounds of detention were not explained 
to him in his own language he was deni- 
ed an opportunity to make an effective 
representation against the order of deten- 
tion. On the occasion when this 
matter had come up for hearing the Court 
had asked the respondent, the State of 
West Bengal, to make an affidavit on the 
question whether the grounds furnished 
to the petitioner were explained to him 
in a language which he could understand. 
Accordingly, an affidavit has been filed by 
Mr. S. K. Saha, the Police Inspector, who 
served the detention order and the grounds 
That affidavit shows 







in the contention that the order of deten- 
tion is vitiated on account of non-compli- 
ance with the provisions of Art. 22 (5) of 
the Constitution.. 


8. Accordingly, we confirm the 
order and discharge the rule. 


-Rule discharged: . 


M. A. Irani v. M. E. Mistry (Ray C. J.) 


[Pre 1-3] S. C. 2128 
AIR 1974 SUPREME COURT 2123 
(V 61 C 399) 


. (From: (1973) 75 Bom LR 609) 
- A. N. RAY, C. J., K. K. MATHEW AND 
A. ALAGIRISWAMI, JJ. 
.Màneksha Ardeshir Irani and another, 
Appellants v. Manékji Edulji Mistry and 
ers, Respondents. ; 


Civil Appeal No. 1018 of 1973, DI- 
4-10-1974. 


Index Note:— (A) Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
S. 4-B — Lessee remaining in possession 
of lands after determination of tenancy 
without consent of lessor — He is a tenant 
on sufferance — Protection under S. 4-B 
is not available to him. (1978) 75 Bom LR 
609, Affirmed. 

Brief Note :— (A) If a lessee remains 
in possession after determination of the 
term, he is under the common law a ten- 
ant on sufferance. The expression “hold- 
ing over" is used in the sense of retain- 
ing possession. If a tenant after the de- 
termination of thé lease is in possession 
without the consent of the landlord, he 
is a tenant by sufferance. He is not en- 
titled to the protection under Section 4-B. 
It is only where a tenant will continue 
in ession with the consent of the land- 
lord that he can be called a tenant holding 
over or a tenant at will Tenancy is a 
matter of privity of parties. Where the 
landlord never gave consent to hold over, 
the tenant is only a trespasser. (1978) 75 
Bom LR 609, Affirmed. ara 18) 
Cases Referred: Chronological Paras 
AIR 1972 SC 161 = (1972) 1 SCR 834, 

Manekji Edulji Mistry v. Maneksha 
Ardeshir Irani 5 
The Judgment of the Court was deli- 


: vered by 


RAY, C. J.:— The question in this 
appeal by certificate is whether the appel- 
lant is entitled to protection of Section 4-B 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948 hereinafter referred to as ` 
the 1948 Act. 


2. Section 4-B states that no ten- 
ancy of any land shall be terminated mere- 
ly on the ground that the period fixed by 
agreement or usage for its duration has 
expired. 


8. The appellant became a ten- 


. ant of the respondent for a period of five 
' . years with effect from 1 March, 1948. The 


tenancy was in respect of certain agri- 
cultural lands belonging to the respondent. 
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The lease contained a clause for renewal 
for five years. The appellant did not ex- 
ercise the option of renewal. The lease 
expired on 28 February, 1948. 


_ ÀA. The respondent. by a notice 
dated 25 October, 1955 terminated 
-the tenancy with effect from 1 April, 
. 1957. The respondent gave another 
notice to-the appellant on 10 June, 
1958 without prejudice to the’ earlier 
notice and called upon the appellant to 
deliver possession within 7. days. The res- 
pondent on 14 September, 1959 filed a suit 
against the appellant for possession. The 
trial Court did not grant a-decree for pos- 
session. On appeal the High Court also 
. held that the appellant was not liable to 
be evicted. On appeal, this Court re- 
manded the matter to the High Court for 
a report on two questions. First, whether 
‘the appellant was a protected tenant on 
1 March, 1958. Second, if the appelen. 
was .a protected tenant on 1 March, 1958 
whether the appellant could claim benefit 
of Section 5 of the Amending ‘Act, 1952. 
The High Court submitted the report 
* holding that the appellant was a protect- 
' ed tenant on 1 March, 1958 but that the 
-appellant was not entitled to claim the 


benefit of Section 5 of the Amending Act, 


1952. Section 5 of the Amending Act gave 
certain relief to tenants other than pro- 
tected tenant. 


5. This Court affirmed both the 
findings of the High Court and set. aside 
the judgment of the High Court from 
which an appeal had been taken to this 
Court. (See Manekji .Edulji Mistry v. 
: Maneksha Ardeshir Irani, (1972) 1. SCR 

- 884 =. (AIR 1972 SC 161) This Court at 


the invitation of the parties directed the - 


Hieh Court to determine whether there 
was a valid termination of tenancy because 
there were two issues as to damages: yet 
to he decided. - 
6. The High Court on remand has 
held that the appellant was not entitled to 
any notice and that the appellant was a 
tenant on sufferance. The issues as to 
damages are not yet heard. "E a 


7. In this appeal, the appelant 
contends that the appellant is entitled to 
protection under Section 4-B of the 1948 
Act because the appellant is holding over 
and the tenancy cannot be terminated by 
efflux of time. l ` 


O8 The contract of tenancy com- 
menced on 1 March, 1948.. It was for a 
period of five years ending on 28 Febru- 
ary, 1948. Under Section 23 (1) (b) of the 
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Bombay -Tenancy Act, 1989 as it stood 
amended in 1946, every lease subsisting 
on'the date when that section came into 
force became. deemed to be for a period 
of not less than ten years. The effect of 
the statutory provision was that the ap- 
pellants' lease which would have expired 


on 28 February, 1948 expired on 28 Febru- 


ary, 1953 by reason of the deeming provi- 
sion. in Section 23 (1) (b) of the 1989: Act. 


9. The 1948 Act while repealing 
the 1939 Act did not repeal but modified 
Sections 8, 3-A- and 4 of the 1939-Act. - 
These three sections of the 1989 Act deal ` 
with puce tenants. The relevant. sec- 
tion for the purposes of this appeal is Sec- 
tion 3-A as modified by the 1948 Act. 
Section 8-A states that every tenant shall, 


from the eighth day of November, : 1947 . . 


be deemed to be a protected tenant for the 
purposes of this Act and his rights as such 
protected tenant shall bé recorded: in the 
Record of Rights, unless his landlord has 
prior to the aforesaid date made an ap- 
plication to the Mamlatdar for a declara- 
tion that the tenant is not a protected 
tenant. The landlord in the presént case 
did not make any application as contem- 
plated in Section 8-A of the 1939 Act as 
modified by the 1948 Act. - The result ` 


was that the appellant became a protect- ` ` 


ed teriant by virtue -of the 1948 Act read 
with Section 3-A of the 1989 Act. 


10. © From i. March 1958 until 31 


‘July, 1956 the appelo remained a pror: 


tected tenant under the 1948 Act until 
Section 88-B was introduced in the 1948 - 
Act by Act 18 of 1956. The effect of 
introduction of Section 88-B in the 1948 
Act was: that the appellant no longer re- 
mained a protected tenant. Along with 
Section 88-B was introduced Section 4-A. 
Section 4-A states that a person shall be 
recognised to be a protected tenant if such 
person has been deemed to be a protected 
tenant under Sections 8, 3-A and 4 of the 
Bombay Tenancy Act, 1989 referred to in 
Schedule I of the 1948 Act. Section 4-A 
does not apply to tenancies governed by. 
Section 88-B (1) of the Act. ; 
* IL After the appellant ceased to 


‘be protected tenant on 1 August, 1956 and 
-the original contractual *enancy had ceas- 
-ed on-28 February, 1948 the appellant was 


in occupation of the lands on sufferance. 
It cannot be said that the respondent as- 


' sented to the appellant continuing in pos- 


session on the same- terms and conditions 
as in tho original tenancy. When the 
protection was withdrawn on 1 August, 
1958 there could be no question of hold- 
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ing over because. there was no contractual 

tenancy. E 
12. In the present case, it is not 


necessary for us to express any opinion as . 
to whether Section 84 of the Bombay Land 


Revenue Code or Section 106 of the Trans- 
fer of Property Act would. apply: with re- 
gard to notice to quit. — 


18. The respondent-landlord gave 
a notice to quit in 1955. At that time, 


there was: no contractual tenancy. due ot 


appellant was a protected tenant. 
mediately the protection was taken away 
by Section 88-B of the 1948 Act-the only 
uestion is whether the appellant could 
claim to remain in occupation on the plea 
lof holding over. If a lessee remains in 
ossession after determination of the term, 
fie is under the common law a tenant on 


sufferance. The expression "holding over? 


is used in the sense of retaining posses- 

sion. If a tenant after the termination of 
~ the lease is in possession without the con- 

sent of the landlord, he is a tenant b 


sufferance. It is only where a tenant will: 


continue in possession with the consent of 
the landlord that he can be called a tenant 
holding over or a tenant at will In the 

esent case, there is no doubt that the 
pell :did not have any consent and 
the respondent.never gave any consent to 
hold over. The appellant remained in pos- 
session on  sufferance. 
tion 4-B of the Act has no application be- 
cause: there is no tenancy. Tenancy is.’a 
matter of privity of parties. If there is 





no consént, the appellant is a trespasser. `` 


14. A contention was advanced. on 
behalf of the.appellant thet the appellant 


was entitled. to a notice when the collec-, 


tor held an inquiry under Section 88-B (2) 

: Of the Act for the purpose of granting a 
certificate to the respondent. The collec- 
tor under Section 88-B (2) of the Act 
grants a certificate after holding an in- 
quiry that the conditions in the proviso 
to Section 88-B (1) are satisfied by any 
trust. The Trust has to satisfy two condi- 
tions. First, the Trust is registered under 
the Bombay Public -Trusts Act, 1950, Se- 
cond, the entire-income.of the lands- which 
are the property. of the Trust is appro- 
priated 


lant raised. this contention: in the High 
Court that the appellant was entitled to 
a notice. -The High Court did not accept 
the contention. e High Court held that 
the appellant at no stage denied the fact 
that the lands are the property of a Trust. 


. Binod Bihari v. 


Therefore Sec- .—. 


view to preventin 


or -the. purposes: of such Trust. ` 
The ‘certificate- granted by the Collector - 
. Shall be conclusive evidence. The appel- . 


State. of Bihar S. C. 2195 


The inquiry is between the. Collector and 


the Trust.” The conclusive evidence clause 
in the. section means that it is a rule of 
evidence which would not render it neces- 
sary for it to prove again the compliance 
with the requirements. E 

15. or these reasons, the appeal 


‘is dismissed. Parties will pay and bear 


their own costs. . 
: See Appeal dismissed. 
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pss : (V.81 € 400) à 
P. N. BHAGWATI AND 
^ R. S. SARKARIA, JJ... 
Binod.Bihari  Mahato, Petitioner v. 
State of Bihar and others, Respondents. 
. Writ Petn. No. 278 of 1974, DI- 1-10- 
1974... 
Index Note :— (A) Maintenance of In- 


.ternal Security Act (1971), Ss. 3 and 8 — 
‘Detention — Grounds of detention sup- 
-plied in Hindi and English versions — 
' English version recited that D. M. was 

‘satisfied that the detenu, if allowed to re- 


main at large, would indulge in activities 


. prejudicial. to the maintenance of public 
order or. 


of the State— Absence 
of words ‘or. security of the State’ in Hindi 


‘version — Validity of detention. 


. Brief, Note :— (A) If the order of de- 
tention purports to be based on the satis- 
faction of the detaining authority that it 
is necessary to detain the detenu with a 
him from acting in à 
manner prejudici; 
public. order or security of the State, it 


would clearly be an invalid order. The 
satisfaction of the detaining authority in 
such a case would be on the disjunctive | 


and not conjunctive grounds and that 
would mean that the detaining authority 
was not certain whether it had reached its 
Subjective satisfaction as to the necessity . 
of exercising the power of detention on 
the ground of danger to public order or 
danger.to thé security of the State. AIR 
1972 SC 1749 and AIR 1978 SC 300, Foll. 

The order of detention was in Hindi, 
which is the official language of the State 
but there was ‘also an English version of 
the order of detention At the time of 
arrest the Hindi as well as English ver- 
sions of the order of detention were serv- 
ed on detenu together-with the grounds 
of detention which were also in Hindi and 
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to the maintenance of * 


2196 S. C. — [Pr. 1] Binod Bihari v. State of Bihar (Bhagwati J.) 


English versions: The English version of 
the grounds of detention recited that the 
District Magistrate was satisfied that if the 


-> .detenu was allowed to remain at large he 


would indulge in activities prejudicial to 
the maintenance of lic 'order or secu- 
rity of the State. The words "or securi 

'.of the State" were absent in the Hindi 
version. However, there was no mnterial 
- difference between the Hindi and English 
versions of the order of detention. The 
` satisfaction which was recited in the order 
of detention and on which the order of 
detention was manifestly and avowedly 
based, was that it was necessary to detain 
the petitioner with a view to preventing 
him from acting in any^manner prejudi- 
cial to the maintenance of public order. 
There was no reference to the security of 
the State in the recital of the satisfaction 
contained in the order of detention either 
in Hindi version or the English version. 


Held that the addition of the words 
"security of the State". in the recital of 


the satisfaction of the District Magistrate. 


in the English version was the result of 
inadvertence and the order of detention 
could not be invalidated on the basis of 
Such an obvious error, ignoring the order 
of detention in both its Hindi and English 
versions, Hindi version of the grounds of 
detention -and the totality of the context 
so far as the English version was con- 
cerned. (Para 2) 


Further, Hindi being the official lan- 
guage of the State, it is the Hindi version 
of ae of detention which must 
be re 
of the detention must be judged with re- 
ference to the Hindi version of .the 
grounds of detention and not the English 
. version. (Para 8) 


Index Note :— (B) Maintenance of In- 
ternal Security Act (1971), Ss. 3 and 8 — 
. Detention — Grounds of detention — 
Vagueness — (X-Ref:— Constitution of 
India, Art. 22 (5)). 

Brief Note :— (B) The allegation in 
the grounds of detention that the detenu 
was propagating communal hatred be- 
tween Adhivasis and others (Biharis) and 
also between Adhivasis and non-Adhivasis, 
cannot be regarded as vague and unintelli- 
gible. Adivasis are the original. inhabi- 
tants of the area while outsiders are those 
Biharis who have come from outside and 
who are, therefore, regarded as outsiders 
by the original inhabitants. (Para 3) 


Index Note :— (C), Maintenance of In- 
ternal Security Act (1971), S. 3 — Deten- 


ed as authentic and the validity: 


A. I. R. 
tion under — Satisfaction of District 
Magistrate. 


Brief Note :— Wee Where in the 
grounds of detention the District Magis- 
trate stated at the end of the ground. 
number W that “it would not be . le 
to- give details of instances where by rea- 
son of instigation and abetment of' the 
detenu disturbances of public order had 
taken S nd but as illustration set out a 
few of them in grounds (2) to (6) it cannot 
be said that the District Magistrate had 
various instances in mind which he took 
into account in arriving af his subjective 
satisfaction without disclosing them to the 
detenu. What the District ` Magistrate 
meant to say by using this expression was 
that instances of this nature were so many 
that one could not possibly have details of 
all of them, but there were a few before 
him 2 way of illustration and since he 
had relied on them for arriving at the re- 
quisite satisfaction, he proceeded to re-. 
produce them in grounds (2) to (6). The 
only instances on which the District Magis- 
trate relied for ‘arriving at the requisite 
satisfaction were those set out in grounds 
(2) to (6) and no others. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1973 SC 300 = 1974 Cri LJ 405, 

Akshoy Konai v. State of West Bengal 2 
AIR 1972 SC 1749 = 1972 SCD 805, 
Kishori Mohan v. State of West Bengal 2 
bo Judgment of the Court was delivered 
y i sree 

BHAGWATI, J.: The petitioner, who 
is an advocate practising in the courts in 
Dhanbad in the State of Bihar, has filed 


- the present petition challenging the vali- 


dity of an order of detention dated 18th 
March, 1974 made by the District Magis- 
trate, Dhanbad under Section 8 of the 
Maintenance of Internal Security Act, 
1971. The case of the petitioner is that 
he is a prominent: lic figure in the 
District of Dhanbad. and he has been 
Pramukh of Baliapur Anchal since the last 


about ten years and Vice-Chairman of 
Zila Parishad, Dhanbad since about four 
years. He has- been associated ‘with 


numerous social, educational and political 


institutions in the District: of Dhanbad 
and he is engaged in diverse activities cal- 
culated to bring about social and eco- 
nomic mpun of down-trodden people of 
Dhanba Er The E Annual Con- 
vention o ar Hajya Panchayat Parishad 
was scheduled to be held af Gosaidih in 
Dhanbad District on 16th March, 1074 and 
the petitioner was the Chairman of the 
Reception Conimittee. The ruling party 


H 


1974 


was very much: concerned about the grow- 
ing popularity of the petitioner with the 
backward classes, and therefore, with a 
view to undermining his position, the rul- 
ing party chose this particular time when 


the 16th Annual Convention of the Bihar 


Rajya Panchayat Parishad was shortly due 
to. be held and got a false case instituted 
against the petitioner at P. S. Tundi. The 
petitioner was arrested at Dhanbad on 6th 
March, 1974 and after being produced be- 
fore the Sub-Divisional Magistrate, he was 
taken to Bhagelpur Central Jail from 
Dhanbad. On March 11, 1974 the peti- 
tioner made an application to the Sub- 
Divisional Magistrate for being. released 
on bail but no immediate order was .pas- 
sed on that application and the petitioner 
was, therefore, constrained to move the 
Sessions Judge for bail on 14th March, 
1974. The Sessions Judge granted bail to 
the petitioner and on the bail bonds being 
verified and accepted by the Sub-Divi- 
sional Magistrate, an order dated 18th 
March, 1974 was passed for'release of the 
petitioner. On.the same day, that is 18th 
March, 1974, the District Magistrate, 
Dhanbad passed an order detaining the 
petitioner under Section 8 of the Act on 
the ground that it was necessary to do so 
with a view to preventing the petitioner 
from acting in any manner prejudicial to 
the maintenance of public order. The 
order of detention was in Hindi, which is 
the official language of the State of Bihar 
but there was also an English version of 
the order. of detention. There was no 
material difference between the Hindi and 
English versions of the order of detention. 
Pursuant to the order of detention, the 
petitioner was arrested on 21st March, 
1974 as soon as he was released on bail 


. in compliance with the order of release 


` passed. 


munal hatred between 


1 


the Sub-Divisional Magistrate 
and at the time of his arrest the Hindi 
as well as English versions of the order 
of detention were served on him together 
with the grounds of detention which were 
also in Hindi and English versions. The 
Hindi version, as translated in English, 
set out the following grounds of deten- 


tion : 
“I ropagating: com- 
Adibasis and out- 

siders (Biharis) and also between Adibasis 
and non-Adibasis for quite some time. He 
has been instigating the Adibasis to take 
up arms and laws in their own hands in 
several oe and otherwise. : 
sult of these instigations and incitements, 
public order has been disturbed several 
times at several places. It would not be 


He has been 


As a re-- 


‘attacked the- sho 


‘judicial to the 


. Binod Bihari v. State of Bihar (Bhagwati J - [Pr.1]. — S. C. 2127 


ossible to ‘give details of such instances, 
ut as illustration, a-few of them are given 
below: . MA 
.9,; On 25-2-1973; at Katfas Ceramic, 
Factory, Tilatanr, P. S. Katras, District 
Dhanbad, he instigated the employees of 
the said ceramic factory to remove the 
outsiders (Biharis) by force from the em; 
ployment of the said factory ‘and in con- 
sequence. of the said abetment, 200 per, 
sons, armed with deadly weapons like ' 
latbi, grasa ete., took out a procession and 
“of one Ram Kripal 
Dubey and assaulted him and his father 
by means of lathi and grasa, and also 


` damaged the factory and immediately 


thereafter the.violent ^ processionists at- 
tacked the residential quarters situated in 
the factory premises and assaulted the 
inmates and thereby committed acts pre- 
maintenance of public 
order; 


8. On 29-8-1973, in the Railway 
Football Maidan, Gomoh, P. S. Top- 


.chanchi District Dhanbad, in course of 


lic speech. he asked the people to take 
w in their own hands by speaking 'Apna. 
Faisla Ap Karo, Pahle Gherao Karo, Fir 
Mukka Lath Se Maro, Fir Lathi Chhalao, 
Uspar Vi Nahin Sunte Hai To Sar Kat 
Lo. Similarly, on 8-11-1978, at the said 
pace. he, in a public meeting one 
y “Chotanagpur-Santhal Pargana Alag Raj 
Nirman Samity” instigated the local adivasis 
and harijans to capture the lands -purchas- 
ed by the non-Adibasis by means of force 
and to harvest the standing paddy cro 
therefrom. A on 4-2-1974, in Go 
Ground, Dhanbad, P. S. and district Dhan- 
ad, in a meeting of Adibasis organised by 
Jharkhand Party, he instigated the people 
to take the law in their own hands and 
to disturb the public peace by uttering 
s f Aaz Hame Koi Hat Dikhaega To 
Uska Hat Kat Lenge, Aur Angali Dhikaega 
To Angali Kat Lenge' and hereby com- 
mitted acts prejudicial to the maintenance 
of public order; s 


4. On 1-11-1978, at village Marcha- 
kocha and Mahatotand P. S. Topchanchi, 
District Dhanbad, in consequence of insti- 
gation given by him and his co-associates, 
namely, Gopal Chandra Munshi, Sriram 
Manjhi, Rashiklal Majhi, Shibu Soren and 
others in village Marchakocha in the pre- . 
cedin night, jhad Manjhi, Buddhu 
Manjhi and others, belonging. t ‘Shivaji 
Samaj forcibly took away the standing 
paddy crops from plot No. 383 in village 
Marc a and plot No. 840 in village 
Mahatotand belonging to one Ram Anan 


- "lands ‘of non-Adibasis by means of force . 
: -x 4f and violence and so in consequence of the 
_ «Y said instigation immediately 


^ Adivasis.and Harijans, numbering about 


2198 S. C. [Prs. 2]. ` Binod Bihari v. State of Bihar (Bhagwati J.) ^ 
-or.security: of the State" and for preven- 


JE 


1 
* 


- Singh, and’ grown by him, and thus cóm- 
‘thitted acts prejudicial to the maintenance 


. Of públic order; "E 


5/5. On 8-8-1974; at village Singdih, 
. P..$: Topchanchi, District Dhanbad, he in- 
. stigated the’ local Adivasis and-Harijans in 


7L. «&*public meeting convened by “Jharkhand 
'^w'4Alag Raj Nirman Samiti” to capture the 


+, 


_- with deadly 


ereafter the 


4:000, took out a procession being armed 
with deadly weapons,.under his leadershi 
and on, way,- in between Singdih an 
Amalkhori aged. a motor car bearing 
No. BNW 9981 and-thus committed acts 
prejudicial’ to the maintenance of publio 
order; ' ME 

. 6. On 4-8-1974, at village Dumanda, 
P. S. Tundi, District Dhanba 
ed a meeting of the Manjhis (Adibasis) 
and instigate : them to loot the properties 
of Dikus’ (non-Adibasis) namely, Joy Nara- 
yan Choudh of village Durgadih, K 

Chopra, Ismail Mia and others and in con: 


sequence of the said: abetment on 5-3-74, 


at about 1.80 p. m. 500 persons, armed 
leadly weapons like. bows and 
arrows, bhalla, farsha, lathi etc., formed 
an unlawful assembly with the common 


`- object of looting the Pop of ‘Dikus’ 


em from there; 


and forcibly removin 
e said common ob- 


and in prosecution of 
ject they surrounded the house of 
Narayan Choudhury in village Durgadi 
P. S. Tundi, District Dhanbad, and started 
‘pelting brickbats and shooting arrows as 
a result of which Ganga Bishnu Prasad & 
Girdhari Rai sustained injuries and there- 
after set fire to the house of said Joy 
Narayan Choudhury and thus committed 
acts prejudicial to the maintenance of 
public order.” > , 
| Then the: Hindi version proceeded to 
recite the satisfaction of the District 
Magistrate that in the circumstances he 
was satisfied that if the petitioner “is 
allowed to remain at large, he will indulge 
in activities prejudicial to the maintenance 
of public order” and for prevention of 
such activities he considered the detention 
of the petitioner necessary. The English 
version also gave the same grounds of 
detention but the satisfaction of the Dis- 


- trict Magistrate recited in the English 


version was a little different. It stated 
that the District Magistrate was satisfied 
that if the petitioner “is allowed to.remain 
at large he will indulge in activities pre- 
judicial to the maintenance of puhlic order 


` detention of. the petitioner necess 


he organis-- 


K. C. 


Oy. 


t 
t» 
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tion -of such activities he considered ins 
. The 
words “or security of tbe. State" were 
added in the recital of the satisfaction in 
the English version though they were ab- 
sent in the Hindi version. The petitioner 
made an elaborate and. exhaustive repre- 
sentation to the State Government against 
the order of detention in an attempt to 


‘answer the grounds on which the order of 


detention was based, but this representa- 
tion was rejected by the State Government 
on 24th AD. 1974. In the meantime 
the case of the petitioner was placed by: 


' the State Government before the Advisory ` 


Board and the representation of the peti- 
tionér was also forwarded to the Advisory 
Board for its consideration. . The Advisory 
Board ` gave. an opportunity to the peti- 
tioner to be personally heard and after 
considering all the facts and circumstances 
of :the case gave its opinion on 2nd May, 
1974 that there was sufficient. cause for the . 
detention of: the petitioner. The State 
Government thereafter confirmed the order 
of detention on llth. May, 1974. .This 
detention: order was -challenged by the. 
petitioner by filing a petition under Arti- 
cle 226 of the Constitution in.the High 
Court of Judicature at Patna. But a Divi- 
sion Bench of the High Court did not 
any i ity in the detention and. 
by an order dated 14th May, 1974 rejected - 
the petition. The petitioner thereupon‘ 
filed the present petition in this Court. 
under Article 32 of the Constitution chal- 
lenging the validity of his detention on ` 
various grounds. > a 


. 2.. The first ground on which the 
ey of his.detention was challenged 
on behalf of the petitioner was that the 
English version of the grounds of .deten- 


‘tion recited that the District Magistrate 


was satisfied that if the petitioner. was. 
allowed to remain at large he would in- 
dulge in’ activities prejudicial to the main- 
tenance of public order or security of the 
State. This recital showed that the Dis: 
trict Magistrate did not apply his mind 
with any seriousness either to the acts 
alleged in the grounds of detention against 
the petitioner or to the question whether 
they fall within thé purview of the expres- 
sion "the maintenance of- public order" 
or "the security of the State" or both and 
that was sufficient to vitiate the order of 


detention. Now, there can be no doubt, 


in view ‘of the decisions of this Court in 
Kishori Mohan v. State of West Bengal, 
AIR. 1972 SC 1749 and Akshoy Konai v, 


- 


1974 


State of West Bengal, ATR 1978 SC 300 = 
(1974 Cri LJ 405) that if the order of 
detention purports to be based on the 
satisfaction of the detaining authority that 
it is necessary to detain the petitioner with 
a view to preventing him from acting in 
- |a manner prejudicial to the maintenance 
of public order or security of the State, 
it would clearly be an invalid order. The 
satisfaction of the detaining authority in 
such a case would be on the disjunctive 
and not conjunctive grounds and that 
would-mean that the 
was not certain whether it had reached its 
subjective satisfaction as to the necessity 
of exercising the power of detention on 
the ground of danger to public order or 
danger to the security of the State. If 
the detaining authority felt that it was 
necessary to detain the petitioner on the 
round that his activities affected or were 
ikely to affect both public order and the 
security of the State, it would use the 
conjunctive 'and' and not the disjunctive 
‘or’ in reciting its satisfaction. Where, 
however, the disjunctive ‘or’ is used in- 
stead of the conjunctive ‘and’, it would 
mean that the detaining authority was 
either not certain whether the alleged 
activities of the petitioner endangered 
public order or the security of the State, 
or it did not seriously apply its mind to 
the question whether such activities fell 
under one head or the other and merely 
reproduced mechanically the language of 
Section 3 (1) (a) (ii. When such equivo- 
cal language is used and the detenu is 
not told 4 whehe his alleged activities set 
out in the grounds of detention fell under 
one head or the other or both, it^would 
be difficult for him to make an adequate 
representation against the order of deten- 
tion. 
sent case that the order of detention made 
by the District Magistrate was based on 
the satisfaction: that it was necessary to 
detain the petitioner with a view to pre- 
venting him from carrying on activities 
prejudicial to the maintenance of publio 
order or the security of the State, it would 
have to be struck down as invalid. But 
we do not find that there is any such 
infirmity in the order of detention. Whe- 
ther we look at the Hindi version or the 
English version, the satisfaction which is 
recited in the order of detention and on 
{which the order of detention is manifestly 
and avowedly based, is that it is neces- 
sary to detain the petitioner with a view 
to preventing him from acting in any 
manner prejudicial to the maintenance of 
1974 S. C/184 XII G—l 





etaining authority _ 


If, therefore, it appears in the -pre-- 


ounds of deten- 





satisfaction of the District Magistrate. That 
is obviously the result of inadvertence and 
no argument can be founded upon it. In 
the first place; Hindi being the official 
language of the State, it is the Hindi ver- 
sion of the grounds of detention which 
must be regarded as authentic and the 
validity of the detention must be judged 
with reference to the Hindi version of the 
grounds of detention and not the English 
version. Secondly, even if we confine 
ourselves to the English version of the 
grounds of detention, it is clear that at 

e end of each of the grounds it is stated 
in so many words that the acts of the 
petitioner were prejudicial to the main- 
tenance of public order and there is no re- 
ference there to prejudice to the security 
of the State and it is only in the conclu- 
sion based on these acts that we find a 
recital of the satisfaction that if the peti- 
tioner is allowed to remain at large, he 
would indulge in activities prejudicial to 
the maintenance of public order or the 
security of the State. The words “or the 
security of the State" are obviously incon- 
gruous in the context. They do not fit in 
with the conclusion drawn at the end of 
each of the grounds which is confined only 
to the maintenance of public order and 
nothing more. There can be no doubt that 
these words have crept in the English ver- 
sion of the grounds of detention through 


some mistake. We cannot invalidate the 
order of detention on the basis of such an 
obvious error, ignoring the order of deten- 
tion in both its Hindi.and English ver- 


2130 S.C. ^ [Pis 2-7]- 


: lsions, tlie Hindi version: of the grounds of 
detention . and the totality of the context 


so far as the English version is read. 

8. The petitioner then contended 
that the first ground in so far as it alleg- 
ed that.the petitioner was propagatin 
’ communal hatred between Adivasis an 

others (Biharis) and also between Adivasis 
and non-Adivasis was vague and unintel- 
ligible and the order of detention was on 
that account invalid. We do not see any 
force in this contention. Adivasis are the 
original inhabitants of the area while out- 
siders are those Biharis who have come 
from outside and who are, therefore, re- 
garded as outsiders by the original inhabi- 
tants. The petitioner. was, according to 
this . allegation contained in the first 
ground, stirring hatred between these two 
groups of people. He was also propagat- 
ing hatred between two other groups of 
people, namely, Adivasis on the one d 
and non-Adivasis on the other. This 
allegation can hardly be regarded as vague 
and unintelligible. In fact the District 
Magistrate gave not less than five inst- 
ances containing detailed and elaborate 
SAN NR and they were: sufficiently in- 

rmative so as to provide more than 
ue opportunity to the petitioner to 
make an effective representation. This 
ground must, therefore, be regarded as 
wholly unjustified and must be rejected. 

4. The next ground urged on be- 
half of the petitioner was that the District 
Magistrate had taken into account many 
more instances than those set out in 

ounds (2) to p and that was apparent 

om the use of the expression "it would 
not be possible to give details of such 
instances" in ground (1). This ground is 
also, in our opinion, unsustainable. It is 
true that the District Magistrate stated in 
ground (1) that it would not be possible 
to give details of instances where by rea- 
son of instigation and abetment of the 
petitioner disturbances of public order had 
_ taken place, but that does not mean that 
the District Magistrate had various in- 
stances in mind which he took into ac- 
count in arriving at his subjective satis- 
faction without disclosing them to the peti- 
tioner. What the District Magistrate 
meant to say by using this expression was 
that instances of this nature were so many 
that one could not possibly have details 
of all of them, but there were. a few be- 
- fore him by way of illustration and since 
‘.he had relied on them for arriving at the 
requisite satisfaction, he proceeded to 
reproduce them in grounds 2) to 9 The 
lonly instances on a which the District 
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Magistrate relied for arriving at the -re- 


-quisite satisfaction were those set out in 


grounds (2) to (6) and no others. This 
ground also, therefore, cannot avail the 
petitioner. 


‘5. It was then contended on behalf 
of the petitioner that the instance set out 
in ground (2) could not be regarded as 
oné where communal hatred was pro- 
pagated. by the petitioner either between 
Adivasis and outsiders or between Adivasis 
and non-Adivasis and it did not, therefore, 
justify the inference set out in ground (1). 
But this contention is also futile, because 
it is clear from the instance as narrated 
in ground (2) that the petitioner instigated 
the employees of Katras Ceramic Factory 
to remove the outsiders (Biharis) by force 
from the employment of that factory, and 
in consequence of this instigation, violence 
was committed by 200 ersons armed with 
deadly weo like lathis, bhalas etc. and 
if this: could not be regarded as propaga- 
tion of communal hatred between Advasis 
and outsiders (Biharis), we fail to see what 
other instance can be so branded. This 
incident also had direct nexus with main- 
rd of public order. 


The petitioner also contended 
that vie instance set out in ground (4 
was an instance involving removal o 
paddy crops from two plots of land in 
villages Marchakocha and Mahatotund 
and that could have no relation to main- 
tenance of public order. But it must be 
remembered that this instance does not 
stand in isolation. It is a part of a series 
of instances set out in grounds (2), (8), (5) 
and (6) and if it is viewed in the context 
of these other instances, it is clear that ‘it 
is not a localised instance affecting merely 
maintenance of law and order but a part 
Of a series of acts affecting mainténance 
of P order. 


7. The last ground urged on be- 
half of the petitioner was that paragraphs 
5 and 7 of the affidavit filed by Miss Sunila 
Dayal, Deputy Secretary to Government 

f Bihar, Home Department, in reply to 
the petitioner showed that there were 
various other materials in regard to the 

etitioner which were taken into account 

y the District Magistrate in arriving at 
his subjective satisfaction and since no op- 
portunity was given to the petitioner to 
make an'effective representation in regard 
to such materials, RT order of detention 
was bad. This ground is also untenable. 
It is true that various statements in regard 
to the activities of the petitioner were 
made in paragraphs 5 and 7 of the counter- 
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affidavit of Miss Sunila Dayal but these 
were obviously intended to repeal the 
allegations of the petitioner that he was 
a dedicated social and public worker 
devoted to the uplift of the backward and 
down trodden classes. They were not set 
out as facts taken into account by the 
District Magistrate for the purpose of ar- 
riving at his subjective satisfaction in re- 
gord to the necessity of the detention of 

e petitioner. Miss Sunila Dayal did not 
state anywhere in her counter-affidavit 
that these facts weighed with the District 
Magistrate in reaching the requisite satis- 
faction. In fact, the District Magistrate 
himself had made an afidavit in reply to 
the petition fled by the petitioner in the 
High Court of Patna and in that affidavit, 
he did not refer to any of these facts as 
having been taken into account by him in 
passing the order of detention. This 
ground must also, therefore, fail. 

8. These were the only grounds 
urged in support of the petition and since 
there is no substance in them, the peti- 
tion fails and the rule is discharged. 

Petition dismissed. 


AIR 1974 SUPREME COURT 2181 
(V 61 C 401) 
R. S. SARKARIA AND A. C. GUPTA, JJ. 

Imam Shaik, Petitioner v. State of 
West Bengal, Respondent. 

Writ Petn. No. 48 of 1974 decided in 
October 1974. 

Index Note :— (A) Maintenance of In- 
ternal Security Act (I971), S. 3 (I) — 
Grounds of detention — "Satisfaction" of 
detaining authority — (X-Ref :— Constitu- 
tion of India, Art. 22). 

Brief Note :— (A) It was entirely for 
the detaining authority to make a pro- 

osis of the petitioner's (detenu's) future 
ehaviour on the basis of his past activi- 
ties. The Court cannot test the subjec- 
tive satisfaction of the authority as to the 
propensity of the petitioner to act in & 
manner prejudicial to supplies and services 
essential to the community by objective 
standards. (Para 15) 


It was held that in the facts and cir- 
cumstances of this case it could not’ be 
argued that the two instances only of the 
theft by the petitioner (and his associates) 
of public property (M. S. Angles belong- 
ing to the Electricity Dept. from electric 
towers) were not sufficient to form 
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an opinion by any reasonable man that 
the petitioner was likely to commit like 
thefts in future also. (Paras 18, 14) 


Index Note :— (B) Maintenance of In- 


ternal Security Act (1971), S. 3 (1) — De- 


tention order — Delay. ] 

Brief Note:— (B) Criminal proceed- 
ings for two incidents of theft of public 
property — Proceedings dropped after final 
reports by police — Detention order there- 
after — Over-all period of 8 months elaps- 
ing between second incident of theft and 
order of detention — Held it could not be 
said that there was no proximate nexus 
between the incidents of theft and the 
order of detention -— [Desirability of giv- 
ing all the material dates in the counter, 
including the one on which the Magis- 
trate accepted the final police report and 
dropped the criminal proceedings, pointed 
out]. (Paras 8, 9) 
" Judgment of the Court was delivered 

y 


SARKARIA, J. :— The petitioner chal- 
lenges the order, dated October 24, 1972, 
of his detention made by the District - 
Magistrate, Murshidabad, under S. 8 (1) 
of the Maintenance of Internal Security 
Act, 1971 (for short the Act) The order 
states that the impugned action is taken 
with a view to prevent the petitioner from 
acting in a manner prejudicial to the main- 
tenance of supplies and services essential 
to the community. 

2. The detention order is founded 
on two incidents of theft, particulars of 
which are as under: 


“That on 18-6-1972 at about 17-00 
Hrs. you along with your associates stole 
away M. S. Angles worth about Rs. 1900/- 
from nine electric towers in the Beldanga- 
Gokarna 66 K. V. Line in Kandi P. S. 
Area, seriously affecting maintenance of 
supplies and services of power and light 
which is essential to the community; 

That on 26-7-72 at about 18.00 Hrs. 
you along with your associates stole away 
M. S. Angles worth about Rs. 2,000/- from 
ten electric towers of 68 K. V. Line near 
Jorophukuria P. S. Farakka, seriously af- 
fecting maintenance of supplies and ser- 
vices of power and light which is essential 
to the community." 


3. In response to the rule nisi 
issued by this Court, the District Magis- 
trate, Murshidabad who had passed the 
order of detention, filed a counter-affidavit 
wherein inter alia he has given the reasons 
for the detention of the petitioner to which 
we shall refer presently. 
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4. Mr. B. P. Maheshwari, Advo- 


cate appearing as amicus curiae for the 
petitioner contends: (1) That the peti- 
tioner was illiterate, and the grounds of 


detention which were in English, were. 


never interpreted and explained to him. 
There was therefore a violation of Arti- 
cle 22 (5) of the Constitution; (2) That the 
order of detention having been made 3 
to 3% months after the incidents on which 
it was founded, had no proximate nexus 
with the grounds of detention. This delay 
of 8 months or so has not been satisfac- 
torily explained; on the contrary, a false 
. allegation has been made in the counter 
that the petitioner was absconding during 
this period; (8) That the order of deten- 
tion was passed mechanically without due 
application of mind and (4) That the de- 
'taining authority had taken into account 
some other material also which was not 
communicated to the detenu and thus 
there was a violation of Article 22 (5) of 
the Constitution and Section 8 (1) of the 
Act. 


5. We will deal with these con- 
tentions ad seriatum. 


N 

6. A further affidavit has been filed 
in this Court on behalf of the State by 
Bhola Nath Saha, Sub-Inspector of Police 
attached to Alipore Copper Wire Cel, 
Criminal Investigation Department, West 
Bengal, in which he has clearly averred 
that the deponent had on October 26, 
1972 at about 20.00 and 20-30 hrs. per- 
sonally served the order and the grounds 
of detention on the petitioner together with 
the vernacular translation of the grounds 
in Bengali in the presence of two witnesses 
viz., Shri Nur Islam Sk. and Shri Ayub 
Sk. of Darbesh Para, after explaining the 
contents of the said order and the grounds 
in Bengali to the detenu which is his 
mother tongue. It is noteworthy that in 
the writ petition it is stated that the de- 
tenu was heard in person by an Hon'ble 
Judge of the Calcutta High Court but his 
prayer was rejected. Mr. P. K. Chakra- 
varti, learned Counsel for the State says 
that this reference in the petition is to 
the Hon'ble Judge who was the Chairman 
of the Advisory Board. This means that 
the petitioner appeared in person before 
the Advisory Board to represent his case. 
There is no merit in the first contention 
and we negative the same. 


7. In regard to the second conten- 
tion, it may be observed that the interval 
between the second incident of theft 
(26-7-1972) and the order of detention 


` ceedings in the two criminal cases. 
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(24-10-1972) was hardly three months. In 


the counter, it is averred: 


after the said ‘incidents two 
criminal cases were filed against the peti- 
tioner and his associates one being Kandi 
P. S. Case No. 20 dated 18-7-1972 and the 
other being Farakka P. S. Case No. 9 
dated 10-8-1972 both under Section 379, 
I. P. C. in the Court of the Sub-Divisional 
Judicial Magistrate, Kandi and Jangipur 
and after some investigation and enqu 
the prosecution filed final reports io bo 

the said cases as the witnesses were not 
wiling to give any evidence against the 
petitioner and his associates and the said 
Magistrate was pleased to accept the said 
final reports as true in those cases on 


Thereafter it appears that on 
4-10-1972 the Superintendent of Police, 
Murshidabad submitted before me the re- 
cords relating to the detenu for my con- 
sideration. I went through the same and 
after being satisfed that having regard to 
the activities of the petitioner as men- 
tioned in the grounds of detention it was 
necessary to detain him under the said 
Act, I passed the order of detention on 
24-10-1972. It further appears from the 
records that the petitioner could not be 
arrested in connection with these incidents 
and cases as he was absconding. The alle- 
gation of the petitioner that he was not 
absconding is denied." i 


8. What has been quoted above, 
sufficiently explains as to why the order 
of detention was not passed soon after 
these thefts. No doubt, it would have 
been better if the detaining authority had 
given in the counter all the material dates 
including the one on which the Judicial 
Magistrate accepted the final reports sub- 
mitted by the police and dropped the pro- 
How- 
ever the use of the word 'thereafter in 
association with the date 4-10-1972 in the 

assage quoted above gives sufficient in- 
ication that these final reports were ac- 
cepted by the Judicial Magistrate shortly 
before 4-10-1972 when the Süpetatendent 
of Police moved for preventive detention 
of the petitioner. 


9. Be that as it may, the over-all 
period which elapsed between the second 
incident of theft and the order of deten- 
tion was only three months. It could 
not therefore be said that there was no 
proximate nexus between the incidents of 
theft and the order of detention. We 
therefore reject this contention also. 


10. This takes us to the third con- 
tention. 
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11. Great stress has been laid on 


the fact that in the petition it had been. : 


averred positively that the petitioner was 
throughout available and had never ab- 
sconded. Despite this fact, no explanation 
was forthcoming as to why even after the 
receipt of the proposal on 4-10-1972 for 
the petitioners detention, the District 
Magistrate procrastinated for another 20 
days before making the order of deten- 
tion. Conversely, it is urged, that this 
delay of 20 days negatives the stand taken 
by the respondents in the counter that 
the petitioner was absconding, and sup- 
ports the petitioner’s assertion that he 
never did so.. 

19. | We do not think much capital 
can be made out of the fact that the Dis- 
trict Magistrate took 20 days for accept- 
ing the proposal submitted by the Superin- 
tendent of Police. We have no good rea- 
sons to doubt the sworn word’ of the de- 
taining authority that the petitioner was 
then absconding. 

13. It was also argued that these 
two instances only of the theft of M. S. 
Angles were not sufficient to form an opi- 
nion by any reasonable man that the peti- 
tioner was likely to commit like thefts 
in future also, particularly when daring 
the next three months aer the secon 
incident he was not involved in any other 
theft of that kind. 

14. We are not impressed by this 
argument. 





A In the two thefts mentioned in 
the particulars of the grounds of detention 
substantial quantities of M. S. Angles were 
stolen away with consequent disruption of 
supplies and services viz., power and light 
essential to the community. Moreover it 
was entirely for the detaining authority 
to make a prognosis of the petitioner's 
future behaviour on the basis of his past 
activities. This Court cannot test the sub- 
jective satisfaction of the authority as to 
the propencity of.the petitioner to act in 
a manner prejudicial to supplies and ser- 
vices essential to the community, by objec- 
tive standards. 

16. Nor do we find any force in 
the last argument raised by Mr. Mahesh- 
wari. In the counter the District Magis- 
trate has categorically stated that he had 
passed the order of detention, only on the 
grounds communicated to the detenu. 

17. For the foregoing reasons, we 
e the petition and discharge the 
Rule. . : 





Petition dismissed: 
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Mohanlal v. Union of India (Mathew J.) 


[Pr. 1] S. C. 2188 
AIR 1974 SUPREME COURT 2138 
(V 61 C 402) ; 


(From : GUJARAT)” 
A. N. RAY, C. J. AND K. K. MATHEW, J. 

Mohanlal Ishwardas Panchal, Appel- 
lant v. Union of India and others, Respon- 
dents. 

Civil Appeal No. 
28-8-1974. , 

Index Note:— (A) Administration of 
Evacuee Property Act (1950), Ss. 10 (2) Œ), 
2 (d) and 2 (f) (1A) — Proceeding under 
S. 10 (2) (I by custodian — S. 2 (f) (1A) 
inserted in 1951 and repealed in 1953 — 
In the absence of finding that property be- 
came evacuee when S. 2 (f) (1A) was in 
force; proceeding under S. 10 (2) Jl) not 
justified. Sp. C. A. No. 1055 of 1966, D/- 
13-4-1972 (Guj, Reversed. 


Brief Note :— (A) The definition of 
the term “evacuee property” was amended 
in 1951 by adding sub-section (1-A) to Sev- 
tion 2 (f) with retrospective effect and it 
was made to include pron belonging 
to a company of which not less than 51 
per cent. of the shares were held by 
evacuees notwithstanding that the register- 
ed office of such company was situated in 
any part of the territories to which the Act 
extended. Section 2 (f) (1-A) was repealed 
and Section 10 (2) (I was inserted by 
Act of 1953 without retrospective effect. 
The Custodian of Evacuee Property sought 
to proceed against the company under 
Section 10 (2) (Il) of the Act. 


Held, that it was only if there was a 
finding that the shareholders were 
evacuees at any time before or during the 
period when the Amending Act of 1951 
was in operation that it could be said that 
the shares held by them would be evacuee 
property by virtue of Section 2 (f) (1-A). 
In the absence of such a finding the shares 
could not be held to be evacuee property 
and the custodian could not proceed under 
Section 10 (2) (1D). (Paras 4, 5, 7) 
Cases Referred: Chronological Paras 
AIR 1971 SC 189 = 1970 UJ (SC) 816, 

Union of India v. Mohanlal Ishwardas 4 

The Judgment of the Court was deli- 
vered by 

MATHEW, J.:— The appellant was 
the Chairman of the Board of Directors of 
Kathiawar Industries Limited. The Custo- 
dian of Evacuee Property sought to pro- 


*(Sr. C. A. No. 1055 of 1966, D/- 13-4-1972 
(Guj) 


1991 of 1972, D/- 
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ceed against the company under Section 10 


(2) (I) of the Administration of Evacuee . 
Property Act, 1950 (hereinafter referred to 


as the Act). The appellant challenged 
the validity of the proceedings before the 
High Court of Gujarat by a petition under 
Article 226 of the Constitution. The High 
Court allowed the petition and quashed 
the proceedings. . An appeal AEAN the 
order was preferred. to this Court. The 
Court set aside the order and remitted 


the case to the High Court for a fresh. 


décision. The Court thereafter dismissed. 
the writ petition and, this appeal, by certi- 
ficate, is against that order. - > 

. 9. The issued share capital of 
‘Kathiawar Industries is Rs. 50 . The 
total number of shares subscribed, prefer- 


ential as well as ordinary, of the company. 


: is 1,21,961. One of the shareholders of 
that company is a company by name 
Bhawani Investment Company Ltd. That 


company held 12,100 shares in Kathiawar 
- Industries. The case of the respondents 
was that all the shareholders of Bhawani 
. Investment Company had become evacuees 
and, therefore, the shares held by Bhawani 
Investment Company in Kathiawar Indus- 
tries had become evacuee property and as 
51 per cent. of the shares in Kathiawar In- 


dustries had become vested in the Custo-. 


dian of Evacuee Property, the Custodian 
was entitled to take charge of the manage- 
ment of the whole affairs of the company 
under Section 10 (2) (ll) of the Act. The 
pn denied the fact that all the 
shareholders of Bhawani Investment Com- 
pany had become evacuees. The High 
Court did not go into that question. It 
assumed, for the purpose of the case, that 
all the shareholders of Bhawani Invest- 
: ment Company had become evacuees, and 
then it said that that fact cannot make 
Bhawani Investment Company an evacuee, 
It observed that an incorporated company 
has a personality of its own, different from 
the personalities of the shareholders and 
that shares held by the Bhawani Invest- 
ment Company in Kathiawar Industries 
cannot be evacuee property as Bhawani 
` Investment Company cannot be . an 
evacuee, and allowed the writ petition. It 
was against this decision that the respon- 
dents had appealed to this Court. "The 
Court held that (See Union of India v. 
Mohanlal Ishvardas Panchal, AIR 1971 SC 
: 189) if all or a substantial number of share- 
holders in-Bhawani Investment Company 
became evacuees, the shares held by that 
Company in Kathiawar Industries would 
be evacuee property. It was in these cir- 

cumstances that this Court set aside the 
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order of the High Court and directed that 
Court to consider the question afresh and 
dispose of the case. 

8. Section 2 (f) of the Act, as ori- - 
ginally enacted, defined ‘evacuee property’ 


8s follows : . 
"Evacuee property means any proper- 
ty of any evacuee (whether hel b fim 
as owner or as trustee or as a beneficiary 
or as a tenant or in any other capacity, and 
includes any property which has been ob- 
tained by any person fromi an evacuee 
after the 14th day of August, 1947, by any 
mode of transfer which is not effective by 


reason of the provision contained in Sec- 


tion 40 but does not include— 


() any ornament and any wearing ap-. ` 


parel, cooking vessels, or other house-hold 
effect in. the immediate possession of an 
evacuee; 3 

(i) any property belonging to joint 
stock company the registered office of 
which was situated before the 15th day of 
August, 1947 in any place now forming 
part of Pakistan and continues to be so 
situated after the said date.” l 
` 4 The definition of the term 
'evacuee property .was amended by the 
Administration of Evacuee Property (Am- 
endment) Act, 1951 on April 28, 1951 with 
retrospective effect from April 17, 1950 
and that definition. was as follows: 

"'Evacuee property means any pro- 
perty in which an evacuee has any right 
or interest (whether personally or as a 
trustee or as a beneficiary or in any other 
capacity) and includes any property— 

(1) which has been obtained by any 
person from an evacuee after the 14th day 
of August, 1947, by any mode of transfer, 
unless such er has been confirmed 
by the Custodian who, 

-(1A) belonging to a joint stock com- 
pany of which not less than fifty-one per 
cent. of the shares are held by evacuees, 
notwithstanding that the registered’ office 
of such company is situated in any part 
of the territories to which this Act extends, 
or 

(2) belonging to any. person who, 
after the 18th day of October, 1949, has 
done or does any of the acts specified in 
clause (e) of Section 2, or in which any 
such person has any right or interest, to 
the extent of such right or interest, but 
does not include— 

(i) any ornament and any wearing ap- 
parel, cooking vessels or other household 
effects in the immediate possession of an 
evacuee; ms 
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ii) any property belonging to a joint 

m. ae registered office of 
which was situated before the 15th day 
of August, 1947, in any place now forming 
part of Pakistan and continues to be so 
situated after the said date.” 
By Act 11 of 1958, the Act was further 
. lamended by repealing Section 2 (f) (1A) 
and inserting Section 10 (2) (lI). e pro- 
visions of the Amending Act of 1958 were 
not given retrospective effect. 


5. It was by the amendment in 
1951 to the Act. that the definition of 
evacuee property was made to include 
property belonging to a company of which 
not less than 51 per cent. of the shares 
were held by evacuees (see Section 2 (f) 
(1A)). By Act 11 of 1958 that definition 
clause was deleted. According to Mr. 
Shroff, counsel for the appellant, the 
shares held by Bhawani Investment Com- 
pany in Kathiawar Industries were not 
evacuee property during the period when 
the definition clause, namely, Section 2 (f) 
(LA) was in operation, as e of the 
Shareholders in Bhawani Investment Com- 
pany, who held 9,998 shares were declar- 
ed evacuees only in 1955. He submitted 
that it is by virtue of Section 2 (f) (1A) 
that the property belonging to a company 
of which not less than 51 per cent. of the 
shares were held by evacuees would be- 
come evacuee property and, therefore, it is 
only if these three shareholders in Bhawani 
Investment Company were evacuees dur- 
‘ing the period when Section 2 (f) (1A) re- 
mained in operation that the shares held 
by Bhawani Investment Company in 
Kathiawar Industries would be evacuee 
property and as Section 2 (f) (1A) was 
eleted by the Amendment Act 11 of 1958 
before they became evacuees, the shares 
held by Bhawani Investment Company in 
Kathiawar Industries never ecame 
evacuee property. Counsel relied on the 
orders of the Assistant Custodian passed 
in 1955 declaring their property as 
evacuee property to establish that they be- 
‘camie evacuees only in 1955. 


6. In order that the Custodian may 
fake charge of the management of a com- 
pany under Section 10 (2) (II) of the Act, 
it is necessary that the evacuee property 
which vested in the Custodian must con- 
sist of 51 per cent. or more of the shares 
in the company. Section 10 (2) (Il) reads: 

“Without prejudice to the dg 
of the provisions contained ‘n sub-sec. (1), 
the Custodian may, for any of the pur- 
poses aforesaid : f 


oy 
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(I) in any case where the evacuee 
property which has vested in the Custodian 
consists of fifty one per cent or more of 
the shares in a company, the Custodian 
may take charge of the management of 
the whole affairs of thé éompany and ex- 
ercise in addition to any of the powers 
vested in him under this Act, all or any 
of the powers of the directors of the com- 
pany, notwithstanding that the registered 
office of such company is situate in any 
part of the territories to which this Act 


. extends, and notwithstanding anything to 


the contrary contained in this Act or the 
Indian. Companies Act, 1918 or in the 
Articles of Association. of the Company: 


Provided that the Custodian shall not 
take charge of such management of the 
company except with the previous appro- 
val of the Central Government.” 

There is no dispute that if all the share- 
holders in Bhawani Investment Company 
were evacuees when the Amendment Act 
of 1951 came into force with retrospective 


-effect, the shares held by Bhawani Invest- 


ment Company in Kathiawar Industries 
would be evacuee property. There can 
also be no dispute that if they became 
evacuees at any time during the period 
when that Act was in operation those 
shares will be evacuee propery: There- 
fore, the question for consideration is 
whether the three shareholders who held 
9998 shares were evacuees when the 
definition clause inserted by the Amend- 
ment Act of 1951 came into force or be- 
came evacuees at any time when that Act 
was in operation. As already stated, the 
contention of Mr. Shroff was that they 
were declared evacuees only iu 1955 and, 
therefore, they were not evacuees before 
or during the period when the definition 
clause inserted by the Amendment Act of 
1951 was in force. 

7. The material portion of the 
definition of the term ‘evacuee’ in Sec- 
tion 2 (d) provides : ; 

"'"evacuee' means any person,— 

(i) who, on account of the setting up 
of the Dominion of India and Pakistan or 
on account of civil disturbances or the 
fear of such disturbances, leaves or has, 
on or after the Ist day of March, 1947, 
left any place in a State for any place 
outside the territorles now forming part 
of India." ; 
There is no finding by the High Court that 
the three shareholders left any place in 
the State for any place outside India be- 
fore the Amendment Act of 1951 came 
into force or, at any point of time while 
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that Act was in operation. It is only if 
there is a finding that these shareholders 


were evacuees at any time before or dur- - 


ing the period when the Amendment Act 
of 1951 was in operation that it could be 
said that the shares held by Bhawani In- 
vestment Company in Kathiawar Industries 
would be evacuee property by virtue of 
- Section 2 (f) (1A). In other words, the 
point of time at which these shareholders 
should have been evacuees in order thal 
the shares held by Bhawani Investment 
Company in Kathiawar Industries be 
evacuee property is when the Amendment 
Act of 1951 came into force or any time 
while that Act was in operation. In the 
absence of a finding on the question when 
they became evacuees, it is difficult to 
hold that the shares held by Bhawani In- 
vestment Company in Kathiawar Indus- 
tries would be evacuee property. If, as 
a matter of fact, these shareholders be- 
came evacuees subsequent to the date of 
the Amendment Act of 1958 when the 
definition Cl. (2 y (1A) ) inserted by the 
Amendment Act of 1951 was deleted, the 
shares held by Bhawani Investment Com- 
pany in Kathiawar Industries would not 

ecome evacuee property. It is, there- 
fore, necessary that the High Court should 
. enter a finding on the question whether 
these three shareholders were evacuees at 
any point of time before or during the 
period when the definition clause 2 (f el 
introduced by the Amendment Act of 195 
was in operation. 


8. Mr. Shroff contended that even 
if these shareholders were evacuees dur- 
ing the relevant period, unless there is a 
declaration during the period that these 
shares are evacuee property under the re- 
levant section of the Act, they cannot vest 
in the Custodian for the purpose of Sec- 
tion 10 (2) (N). The High Court will deal 
with the question in case it is necessary 
to do so in the light of its finding on the 
first point. i 


9. We, therefore, set aside the 
judgment of the High Court and remand 
the case to the High Court. The cost of 
this appeal shall abide the result of the 
piocecituge before the High Court and 
shall be provided for in the order to be 
passed by the High Court. The interim 
order made by this Court will continue 
until the matter is disposed of by the High 
Court. It is desirable that the High Court 
will dispose of the matter as soon as 
possible. 

i Case remanded. 





State of U. P. v. Durga Prasad 


ALR. 


AIR 1974 SUPREME COURT 2136 
(V 61 C 403) 


(From Allahabad: 1971 Cri LJ 1582) 


H. R. KHANNA AND 
Y. V. CHANDRACHUD, Jj. 


State of U. P., Appellant v. Durga 
Prasad, Respondent. 


Criminal Appal No. 156 of 1972, DJ- 
23-8-1974. 


Index Note:— (A) Railway Property 
(Unlawful Possession) Act (1966), S. 8 (1) 
— Inquiry under, does not amount to in- 
vestigation within S. 162, Criminal P. C. 
— (X-Ref:— Criminal P. C. (1898), Sec- 
tion 162). AIR 1962 SC 276; AIR 1966 SC 
1746, Rel. on; AIR 1964 SC 828, Distin- 
guished; 1971 Cri LJ 1582 (All), Reversed. 


Brief Note:— (A) The inquiry con- 
ducted by an officer of the Railway Pro- 
tection Force under Section 8 (1) of the 
Act cannot be deemed to be an investiga- 
tion for the purposes of Section 162, Code 
of Criminal Procedure. The scheme of 
the Act is in important respects different 
from the scheme of the Code and there 
is intrinsic evidence in the Act to show 
that the provisions of the Code cannot 
proprio vigore apply to inquiries under 
Section 8 (1) of the Act. The exclusion 
of an important provision of the Criminal 
P. C. in matters arising under the Act is 
not only reflected in Section 5 which deals 
with a facet of criminal trials, but the ex- 
clusion is more in evidence in the provi- 
sions of Section 14 of the Act. In view 
of the provisions contained in Section 14 
of the Act, the Act must prevail over the 
Code. An officer conducting an inquiry 
under Section 8 (1) of the Act does not 
possess all the attributes of an officer-in- 
charge of a Police station investigating a 
case under Chapter XIV of the Code. He 
pores but a part of those attributes 
imited to the purpose of holding the in- 
quiry. That the inquiry officers cannot 
be equated generally with police officers 
is clear from the object and purpose of 
the Railway Protection Force Act, XXIII 
of 1957, under which their appointments 
are made. Hence statements made dur- 
ing the inquiry under Section 8 (1) of the 
Act are not on a par with statements made 
during the course of an investigation. It 
cannot be said that in taking signatures of 
witnesses on the statements made by them 
the inquiry officer had committed a flag- 
rant violation of Section 182 of the Code. 

(Paras 11, 12, 12A, 14, 18, 19, 23) 
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Cases Referred: Chronological Paras 
AIR 1966 SC 1746 = (1966) 3 SCR 698 = 
1966 Cri LJ 1858, Badku Joti Savant v. 
State of Mysore 91, 22 
AIR 1964 SC 828 = (1964) 2 SCR 752 = 
1964 (1) Cri LJ 705, Raja Ram Jaiswal 
v. State of Bihar 22 
AIR 1962 SC 276 = (1962) 3 SCR 338 = 
1962 (1) Cri LJ 217, State of Punjab v. 
Barkat Ram 20 
The Judgment of the Court was deli- 
vered by 
CHANDRACHUD, J.:— This appeal 
by special leave raises questions regarding 
the interpretation of the provisions of the 
Railway Property (Unlawful Possession) 
Act, XXIX of 1966. The main question 
for decision is whether the inquiry which 
an officer of the Railway Protection Force 
holds under Section 8 (1) of the Act is an 
investigation within the meaning of the 
Code of Criminal Procedure, 1898. If so, 
statements recorded during the course of 
the inquiry would be inadmissible in evi- 
dence by reason of the injunction contain- 
ed in Section 182 of the Code. A further 
question which requires consideration is 
whether the entire trial is vitiated if 
signatures of witnesses are obtained on 
the statements made by them during the 
course of the inquiry. 


2. The respondent Durga Prasad 
was working as a Turner in the Railway 
Workshop at Gorakhpur. ‘On April 2, 
1968 he was found in possession of a steel 
rod and two pieces of moulded brass shells 
belonging to the Railway. After the pre- 
paration of a recovery memo the respond- 
ent was forwarded to the Railway Protec- 
tion Force Post where a case was register- 
ed against him under Section 8 (a) of 
the Act. 

3. Gajai Singh, Sub-inspector, Rail- 
way Protection Force inquired into the 
case under Section 8 (1) of the Act, during 
the course of which he recorded the state- 
ments of three persons: Rakshak Indra 
Deo Yadav, Rakshak Jagannath Pandey 
and R. K. Nandi. The statements were 
read over to these persons and their signa- 
tures were obtained thereon. Two others, 
G. S. Tripathi and Kamla Kant Yadav 
wrote out their statements in their own 
hand and handed over the same to Gajai 
Singh. 

4. The respondent pleaded not 
guilty but the learned Special Railway 
Magistrate, First Class, Gorakhpur convict- 
ed him under Section 3 (a) of the Act and 
sentenced him to undergo rigorous im- 
prisonment for fifteen months. That judg- 
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confirmed in appeal a ue 
ge, Gorakh- 


ment was 
learned Civil and Sessions Ju 
pur. 

5. The respondent filed a revision 
application in the High Court of Allaha- 
bad which set aside the judgment of the 
Sessions Court and acquitted the respond- 
ent. The High Court has taken the view 
that the inquiry contemplated by Sec- 
tion 8 (1) of the Act is an investigation 
for the purposes of the Criminal Procedure 
Code, thet Section 162 of the Code would 
therefore apply, that the inquiry officer 
had contravened Section 162 by obtaining 
signatures of witnesses on the statements 
made by them before him during the in- 
quiry and since those statements were 
brought on the record of the trial and 
were put to the witnesses in their examina- 
tion-in-chief, the entire trial was vitiated. 
We have to examine the correctness of 
this view in this appeal. 

6. Section 8 of the Act reads thus: 

^8. (1) When any person is arrested 
by an officer of the Force for an offence 
punishable under this Act or is forwarded 
to him under Section 7, he shall proceed 
to inquire into the charge against such 
person. 


(2) For this purpose the officer of the 
Force may exercise the same powers and 
shall be subject to the same provisions 
as the officer in charge of a police-station 
may exercise and is subject to under the 
Code of Criminal Procedure, 1898, when 
investigating a cognizable case: 

Provided that— 

(a) if the officer of the Force is of 
opinion that there is sufficient evidence or 
reasonable ground of suspicion against the 
accused person, he shall either admit him 
to bail to appear before a Magistrate hav- 
ing jurisdiction in the case, or forward 
him in custody to such Magistrate; 

(b) if it appears to the officer ^f tne 
Force that there is no sufficient evidence 
or reasonable ground of suspicion against 
the accused person, he sball release the 
accused person on his executing a bond, 
with or without sureties as the officer of 
the Force may direct, to appear, if and 
when so required before the Magistrate 
having jurisdiction, and shall make a full 
report of all the particclars of the case to 
his official superior." 

7. Section 2 (a) defines "Force" as 
the Railway Protection Force constituted 
under Section 3 of the Railway Protection 
Force Act, 1957. Section 2 (c) defines an 
"oflicer of the Force" to mean an officer 
of and above tho rank of Assistant Sub- 
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Inspector appointed to the Force, including 
a superior officer. Under Section 2 (e) a 
"superior officer" means an officer appoint- 
ed under Section 4 of the Railway Protec- 
tion Force Act, 1957 and includes any 
other officer appointed by the Central 
Government as a superior officer of the 
Force, 

8. Section 5 provides that notwith- 
standing anything contained in the Code 
of Criminal Procedure an offence under 
this Act should not be cognisable. By S. 6 
of the Act power is given to the concern- 
ed officers to arrest without an order from 
a Magistrate and without a warrant any 
person who has been concerned in an 
offence punishable under the Act or 
against whom a reasonable suspicion exists 
of his having been so concerned. Sec- 
tion 7 requires that eve 
for an offence punishable under the Act 
must be forwarded without delay to the 
nearest officer of the Force. 

9. Section 9 (1) of the Act em- 
powers an officer of the Force to summon 
any person whose attendance he considers 
necessary either "to give evidence. or to 
produce a document". By sub-section (3) 


of S. 9 persons so summoned are bound to ` 


attend either in person or by an authorised 
agent and they are “bound to state the 
truth upon any subject respecting which 
they are examined or make statements". 
By Section 9 (4) eve such inquiry is 
deemed to be a judicial pro ing within 
the meaning of Sections 193 and 228 of 
the Penal Code. 

10. Section 11 provides that all 
searches and arrests made under the Act 
shall be carried out in accordance with the 
provisions of the Code of Criminal Pro- 
cedure. Section 14 provides that 

"the provisions of this Act shall have 
effect notwithstanding anything inconsis- 
tent therewith contained in any other law 
for the time being in force". 

1. In face of these provisions, the 
inquiry conducted by an officer of the Rail- 
way Protection Force under Section 8 (1) 
of the Act cannot be deemed to be an 
investigation for the purposes of Sec. 102, 
Code of Criminal Procedure. The scheme 
of the Act is in important respects dif- 
ferent from the scheme of the Code and 
there is intrinsic evidence in the Act to 
show that the provisions of the Code can- 
not proprio vigore apply to inquiries under 
‘Section 8 (1) of the Act. See, for example, 
two provisions of the Act which to a 
student of the Code must strike as a glar- 
ing contradiction iu terms. Section 6 of 





person arrested. 


the Act confers power on officers and 
members of the Force to arrest without an 
order from a Magistrate and without a 
warrant any person concerned m an of- 
fence under the Act or reasonably suspect- 
ed of being so concerned. Applying the 
dictionary of the Code it should have 
followed from Section 6 of the Act that 
an offence under the Act is cognizable. 
Section 4 (f) of the Code defines a cogniz- 
able offence as one for which a police of- 
ficer can effect an arrest without warrant. 
The complementary part of this definition 
contained in Section 4 (n) of the Code 
defines a non-cognizable offence as one for 
which a police officer may not arrest with- 
out warrant. But Section 5 of the Act 
provides that notwithstanding anying 
contained in the Code of Criminal Pro- 
cedure, an offence under the Act shall not 
be cognizable. 


12. The exclusion of an important 
provision of the Criminal P. C. in matters 
arising under the Act is not only reflected 
in Section 5 which deals with a facet of 
criminal trials, but the exclusion is more 
in evidence in the provisions of Section 14 
of the Act. Under that section the provi- 
sions of the Act take effect notwithstand- 
ing anything inconsistent therewith con- 
tained in any other law for the time being 
in force. Each and every provision of the 
Code cannot therefore be superimposed 
on or read into the Act. The Act would 
prevail over the Code if on any matters 
there is inconsistency between the two. 
In fact, Section 5 9 of the Code itself 
Jays down that offences under any law 
other than the Penal Code shall be inves- 
tigated according to the provisions of tlie 
Code, but subject to any enactment for 
the time being in force regulating the 
manner of investigating such offences. 


12-A. Provisions governing inquiries 
under Section 8 (1) of the Ac# are either 
expressly or by necessary implication in- 
consistent with some of the outstanding 
provisions of the Code governing investi- 
gations under Chapter XIV, called “Infor- 
mation to the Police and their Powers to 
Investigate”. Whereas Section 8 (1) speaks 
of “inquiry” by an officer of the Force, 
Sections 155 and 156 of the Code speak of 
the power to “investigate” into non-cogni- 
zable and cognizable cases respectively. 
Labels, of course, are not decisive of the 
content of a phrase, but the difference in 
terminology is purposeful. Section 9 (1) 
of the Act confers on officers of the Force 
the power to summon any person whose 
attendance is necessary either “to give 
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evidence" or to produce a document. Sec- 
tion 160 of the Code empowers a police 
officer making an investigation to require 
by a written order the attendance of a 
person who appears to be acquainted with 
the circumstances of the case. By Sec- 
tion 9 (8) of the Act, persons summoned 
to appear in the inquiry are bound to 
attend either person or through an 
authorised agent and they are under an 
express obligation "to state the truth" on 
any subject respecting which they are ex- 
amined. Section 160 of the Code also 
makes it obligatory for persons to appear 
before the Investigating Officer if he re- 
quires their presence but Section 161 does 
not cast on such persons the obligation 
which Section 9 (8) of the Act casts, name- 
ly to state the truth. This is not to suggest 
that the Code provides for a lawful 
option to He but the two parallel provi- 
sions governing the obligations of the per- 
sions summoned to appear highlight the 
basic difference in the nature of an in- 
quiry under the Act and an investigation 
under the Code. Section 161 (2) casts 
but a limited obligation on persons requir- 
ed to appear before an Investigating Of- 
ficer "to answer all questions" relating to 
the case, other than a certain class of self- 
incriminating questions. Section 161 (2) 
of the Code of 1882 contained an injunc- 
tion that persons summoned to appear by 
the Investigating Officer must answer 
"truly" the questions put to them but re- 
verting to the language of the Code of 
1872, the Code of 1898 omitted the word 
“truly”. A provision similar to that in 
Section 9 (8) of the Act is, however. to 
be found in Section 175 (1) of the Code 
by which persons summoned to appear in 
the inquest foe are bound to 
answer truly questions put by the In- 
vestigating Officer except a certain class of 
self-incriminating questions. 

13. The importance of the obliga- 
tion east by Section 9 (8) of the Act that 
persons summoned to appear before an 
officer of the Force must state the truth 
consists pu in the consequence that 
the breach of that obligation constitutes 
an offence under Section 198 of the Penal 
Code which prescribes punishment, inter 
alia, for intentionally giving false evidence 
in any stage of a judicial proceeding. 
Under the relevant part of Section 19 
Penal Code, whoever being legally boun 
by an express provision of law to state 
the truth makes any statement which is 
false and which he either knows or beli- 
eves to be false or does not believe to be 
true, is said to give false evidence. It is 
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not necessary that the statement should 
have been made on oath. By Section 9 fi 
of the Act every inquiry under S. 8 (1 
is deemed to be a "judicial proceeding" 
within the meaning of Section 193 of the 
Penal Code. The obligation to state the 
truth, attracting for its breach a penal 
consequence, must necessarily imply in the 
officer conducting the inquiry the power to 
obtain the signature of the person on the 
statement made by him; or else, in a pro- 
secution under Section 198, Penal Code, 
it would be an easy defence to deny the 
very making of the statement and thereby 
to escape the punishment. Jn order that 
the prosecution under Section 193 may 
not be rendered illusory and the duty to 
state the truth should have a real and 
practical sanction for its enforcement, the 
officer conducting the inquiry must have 
the right to obtain the signature of the 
person making the statement. 


14. That creates an inconsistency 
between the Act and the Code for, where- 
as an officer conducting an inquiry under 
the Act may and indeed ought to obtain 
the signature of witnesses on their state- 
ments, Section 162 (1) of the Code pro- 
vides : 

"No statement made by any person to 
& police-officer in the course of an investi- 
gation under this Chapter shall, if reduced 
into writing, be signed by the person mak- 
ing it; ...... " 

In view of the provisions contained 
in Section 14 of the Act, the Act ae 
prevail over the Code. 


15. ^ The reason of the rule that the 
Statement made to a police officer in the 
course of investigation shall not be signed 
by the person making it is contained in 
the very same section, namely S. 162 (1) 
of the Code, which provides that such a 
statement shall not be used for any pur- 
pose at any inquiry or trial in respect of 
any offence under investigation at the 
time when the statement was made, except 
for the limited purpose of contradicting 
a witness called for the prosecution, in 
the manner provided by Section 145 of 
the Evidence Act. If the statement is 
inadmissible at the trial as substantive evi- 
dence and if an untrue statement made to 
a police officer in the course of an investi- 
gation attracts no penal consequence, it 
is of no great significance to obtain the 
signature of the person making the state- 
ment. Statements under S. 8 (1) of the 
Act have different characteristics and are 
nelther subject to the disability of being 
inadmissible nor are they immune from 
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the sweep of Section 193 of the Penal 
. Code. 


16. Relying on Section 8 (2) of the 
Act which provides that an officer of the 
Force may exercise the same powers aud 
shall be subject to the sarae provisions as 
the officer-in-charge of a police station 
may exercise and is subject to under the 
Code when investigating a cognizable case, 
counsel for the respondent argued that the 
object of this provision could only be to 
assimilate inquiries under the Act with 
investigations under the Code and there- 
fore Section 162 of the Code would govern 
the inquiries also. This argument over- 
looks the opening words of Section 8 (2). 
The power spoken of in that sub-section 
is conferred "For this purpose", that is 
to say, for the purpose of the inquiry 
under Section 8 (1) and must be limited 
to that purpose. 


17. The right and duty of an inves- 
tigating officer to file a, police report or 
a charge-sheet on the conclusion of inves- 
tigation is the hallmark of an investiga- 
tion under the Code. Section 178 (1) 
(a) of the Code provides that as soon as 
the investigation is completed the officer- 
in-charge of the police station shall for- 
ward to a Magistrate empowered to take 
cognizance of the offence on a police re- 
port, a report in the form prescribed by 
the State Government. The officer con- 
ducting an inquiry under Section 8 (1) 
cannot initiate court proceedings Py filing 
a police report as is evident from the two 
Provisos to Section 8 (2) of the Act. 
Under Proviso (a), if the officer of 
the Force is of the opinion that there is 
sufficient evidence or reasonable ground 
of suspicion against the accused, he shall 


either admit the accused to bail to appear © 


before a Magistrate having jurisdiction in 
the case or forward him in custody to such 
Magistrate. Under Proviso (b), if it ap- 
pears to the officer that there is no suf- 
ficient evidence or reasonable ground of 
suspicion against the accused, he shall re- 
lease him on a bond to appear before the 
Magistrate having: jurisdiction and shall 
make a full report of all the particulars 
of the case to his superior officer. The 
duty cast by Proviso 1 on an officer of 
the Force to make a full report to his of- 
ficial superior stands in sharp contrast 
with the duty cast by Section 178 (1) (a) 
of the Code on the officer-in-charge of a 
police station to submit a report to the 
Magistrate empowered to take cognizance 
of the offence. On the conclusion of an 
inquiry under Section 8 (1), therefore, if 
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the offcer of the Force is of the opinion 
that there is sufficient evidence or reason- 
able ground of suspicion against the ac- 
cused, he must file a complaint under Sec- 
tion 190 (1) (a) of the Code in order that 
the Magistrate concerned may take co- 
gnizance of the offence. 


18. Thus an officer conducting an 
inquiry under Section 8 (1) of the Act does 
not possess all the attributes of an officer 
in-charge of a police station investigating 
a case under Chapter XIV of the Code. 
He possesses but a part of those attributes 
limited to the purpose of holding the in- 
quiry. 


19. That the inquiry officers can- 
not be equated gener with police of- 
ficers is clear from the object and purpose 
of the Railway Protection Force Act XXIII 
of 1957, under which their appointments 
are made. The short title of that Act 
shows that it was passed in order "to pro- 
vide for the constitution and regulation 
of a Force called the Railway Protection 
Force for the better protection and secu- 
rity of railway property”. Section 8 (1) of 
the Act of 1957 empowers the Central 
Government to constitute and maintain the 
Railway Protection Force for the better 
protection and security of railway pro- 
perty. By Section 10, the Inspector-Gene- 
ral and every other superior officer and 
member of the Force "shall for all purposes 
be regarded as railway servants within 
the meaning of the Indian Railways Act, 
1890, other than Chap. VI-A thereof, and 
shall be entitled to exercise the powers 
conferred on railway servants by or under 
that Act”. Section 11 which defines duties 
of every superior officer and member of 
the Force provides that they must prompt- 
ly execute all orders lawfully issued to 
them by their superior authority; protect 
and safeguard railway property; remove 
any obstruction in the movement of rail- 
way property and do any other act con- 
ducive to the better protection and secu- 
rity of railway property. Section 14 im- 
poses a duty on the superior officers and 
members of the Force to make over per- 
sons arrested by them to a police officer 
or to take them to the nearest police 
station. These provisions are incompatible 
with the position that a member of the 
Railway Protection Force holding an in- 
quiry under Section 8 (1) of the Act can 
Bo deemed to be a police officer-in-charge 
of a police.station investigating into an 
offence. Members of the Force are ap- 
pointed under the authority of the Rail- 
way Protection Force Act, 1957, the prime 
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object of which is the better protection 
and security of railway property. Powers 
conferred on members of the Force are all 
directed towards achieving that object and 
are limited by it. It is significant that the 
Act of 1957, by Section 14, makes a dis- 
tincHon between a member of the Force 
and a police officer properly so-called. 


20. Reference may now be made 
to a few decisions of this Court. In State 
of Punjab v. Barkat Ram, (1962) 3 SCR 
838 = (AIR 1962 SC 276 = 1962 |1j Cri 
LJ 217) the question which fell for con- 
sideration was whether a Customs Officer 
either under the Land Customs Act, 1924 
or the Sea Customs Act, 1878 is a police 
officer within the meaning of Section 25 
of the Evidence Act. 'The majority took 
the view that though the expression 
"police-officer" occurring in Section 25 had 
to be construed in a wide and popular 
sense, Central Excise Officers are not police 
officers and therefore confessions made to 
them are not hit by Section 25. 


21. In Badku Joti Savant ^ State 
of Mysore, (1966) 3 SCR 698 = (AJR 1966 
SC 1746 = 1966 Cri LJ 1858) a similar 
question arose before a Bench of five 
Judges of this Court with reference to the 
provisions of the Central Excises and Salt 
Act, 1 of 1944, Sections 21 (1) and (2) 
of that Act are in material respects identi- 
cal with the provisions of Sections 8 (1) 
and (2) of the Act. A unanimous court 
held that though under Section 21 (2) the 
Central Excise Officer has the powers of 
an officer-in-charge of a police station 
when investigating a cognizable case, that 
power was conferred for the purpose of 
the inquiry under Section 21 (1). Con- 
sidering the main purpose of the Central 
Excises and Salt Act it was held that the 
Excise Officer was not a police officer 
within the meaning of Section 25 of the 
Evidence Act. Counsel for the respond- 
ent tried to distinguish this decision on 
the ground that the application of Sec- 
tion 162 of the Code was not considered 
there. We see no substance in this con- 
tention because if after excluding Sec. 25 
of the Evidence Act, Section 169 of the 
Code was still applicable, there was no 
purpose in considering whether the confes- 
sional statements were hit by Section 25 
of the Evidence Act. 

22. The decision in Raja Ram 
Jaiswal v. State of Bihar, (1964) 2 SCR 752 
= (AIR 1964 SC 828 = 1964 (D Cri LJ 
705) on which the respondent relies was 
considered and distinguished in Badku Joti 
Savant’s case (1966) 8 SCR 698 = (AIR 
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1966 SC 1746 = 1966 Cri LJ 1353) Raja 
Ram Jaiswal’s case involved the interpre- : 
tation of Section 78 (3) of the Bihar and 
Orissa Excise Act, 1915 which provided in 
terms that 

“for the purposes of Section 156 of 
the Code of Criminal Procedure, 1898, the 
area to which an excise officer empowered 
under Section 77, sub-section (2), is ap- 
pointed shall be deemed to be a police 
station, and such officer shall be deemed 
to be the officer-in-charge of such station”. 

There is no provision in the Act be- 
fore us correspondi g to Section 78 (3) of 
the Bihar Act and therefore the decision 
is distinguishable for the same reasons for 
which it was distinguished in Badku Joti 
Savant's case. 

28. The High Court was therefore 

in error in holding that statements made 
during the inquiry under Section 8 (1) 
of the Act are on a par with statements 
made during the course of an investiga- 
tion, that Section 162 of the Code applied 
with full force to the inquiry proceedings 
and that in taking signatures of witnesses 
on the statements made by them the in- 
quiry officer had committed a flagrant 
violation of Section 162 of the Code. We 
may add that apart from the statements 
made by witnesses. during the inquiry 
which were brought on the record of the 
case by the learned Magistrate, there was 
before him the evidence of the witnesses 
who were examined in the court and there- 
fore the entire trial could in any case not 
be said to have been vitiated. At best 
the High Court could have excluded from 
consideration what it thought was inad- 
missible in evidence. 
2... In the result we sel aside the 
judgment of the High Court and restore 
that of the learned Civil and Sessions 
Judge, Gorakhpur. The evidence shows 
clearly that the Respondent was in pos- 
session of Railway property and had there- 
by committed an offence under Sec, 3 (a) 
of the Act. 


Appeal allowed. 
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Index Note :— (A) Civil P. C. (1908),. 


S. 92 — Suit to remedy infringement of in- 
dividual right or to vindicate private right 
— Outside scope of S. 92. AIR 1938 
Mad 92 and AIR 1943 Mad 466 (FB), Ap- 
proved; AIR 1969 SC 884, Rel. on. . 
Brief Note :— (A) A suit under Sec- 
tion 92 is a suit of a special nature which 
presupposes the existence of a public trust 
of a religious or charitable character. Such 
a suit can proceed only on the allegation 


that there was a,breach of such trust or 


that the direction of the Court is necessary 
for the administration of the trust and the 
plaintiff must pray for one or more of the 
réliefs that are mentioned in the section. 
If the allegation of breach of trust is not 
substantiated or if the plaintiff has not 
made out a case for any direction by the 
Court for proper administration of the 


trust, the very foundation of a suit under : 


the section would fail If it is clear that 
the plaintiffs are not suing to vindicate the 
right of the public but are seeking a dec- 
laration of their individual or personal 
night or the individual or personal rights 
of any other person or persons in whom 
they are interested, then the suit would be 
outside the scope of Section.92. (Para 10) 


besides iming any of the reliefs, are 
brought by individuals as representatives 
of the public for vindication of public 


within Section 92 the Court must go be- 
yond the reliefs and have regard to the 
capacity in which the plain are suing 
and to the purpose for which the suit was 
brought. When the right to the office of 
a trustee is asserted or denied and relief 
asked for on that basis, the suit falls out- 
Side Section 92. (Para 10) 


There is no reason to think that 
whenever a suit is brought by two or more 
persons under Section 99, the suit is to 
vindicate the right of the public. 

(Para 11) 

Index Note :— (B) Civil P. C. (1908) 
S. 92 — Suit whether falls within scope of 
provision — Factors to be considered. 

Brief Note :— (B) It is no doubt, true 
that it is only the allegations in the plaint 
that should be looked into in the first in- 
stance to see whether the suit falls within 
the ambit of Section 92. But, if after evl- 
dence is taken, it is found that the breach 
of trust alleged has not been made out and 
that the prayer for direction of the Court 
is vague and is not based on any solid 
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foündation, in facts or reason but is made 
only with.a"^view to, bring the suit under 
‘the section, then a suit purporting to be 
brought under Section 92 mn e 18 
: ore . H ara 
Cases Referred: ` Chronological Paras 
AIR 1972 Raj 263- = 1972 Raj LW 182, 
>R. D. B. -Bagga Singh v. Gumam 


AIR 1969 SC 884 = (1969) 8 SCR 83, 
Sugra Bibi v. Haji Kummu Mia. 

a PR Eo id ar 463 = 1968 Cur LJ ` 
480, Sohan Singh v. Achhar Singh 14 . 

AIR 1948 Oudh 208. — 1048 Oudh WN 
179, ‘Radha Krishna v.. Lachhmi 


Narain 14 
AIR 1943 Mad 466 = (1948) 1 Mad LJ 


.” Singh. 14 
10 


388 (FB), Tirumalai Devasthanams v. 
Krishnayya , 10 
AIR 1988 Mad 92 = 46 Mad LW 426, 
. Shanmukham v. Govinda 10 


The Judgment of the Court was deli- 
vered by í 

MATHEW, J.:— The appellants, as 

laintiffs, filed a suit under Section 92 of 

e Civil P. C. alleging breach of a trust 
created for a public ose of a religious 
nature and praying for removal of the de- - 
fendant, the head of the Math in question 
claiming title to the office under a will 
executed by the predecessor-in-office and 
for other reliefs. The District Court dis- 
missed the suit on the ground that the 
suit will not lie under: Section 92 of the 
Civil P. C. The High Court, on appeal, 
upheld that judgment and, this a ped by 
special leave, is directed against that 
ment, 

2. ^ Adi Shankaracharya founded 
Maths at four centres in India about a 
thousand years ago. The Math with which 
we are concerned was established by him 
in Himalayas. This Math was known by 


‘the name of Jyotir Math or Jyotish Peeth. 


For centuries, the existence of this Math 
was unknown to the public and even the 

lace where the Math stood had to be 

und out. In 1940, a society known as 
Bharat Dharma Mahamandal of Kashi 
roade an effort to discover the Math and the 
effort proved successful. The relics of 
the Math were found near Badri- 
kashram. The land on which the 
relics were found along with certain other 
property on the banks of Varuna in Kashi 
was acquired by the Society and thereafter 
the Society created an endowment of the 
land by a deed dated April 11, 1041 id 
favour of Jyotir Math & Swami Brahma- 
nand Saraswati ('Brahmanand' for short), a 
man renowned for his piety and vedio 
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learning was: installed’ as the. Head of the. 
Math. i E Wo ge ex ee 


1958. Before his death he executéd a will 
which was published on.june 8, 1058. By 


the will, he nominated a-panel'of 4 per 
sons in order of choice indicated in the 


will to succeed him as head of the Math“ 
His first choice was Swami 
Saraswati, respondent No. 1. Respondent 
No. 1 accepted the office. He was instal- 
Jed as Shankaracharya of the Math on 
June 12, 1958. Thereafter dispute arose 
among the worshippers of Jyotir Math. A 
section of the worshippers installed Swami 
Krishnabodhashram (‘Krishnabodhashram’ 
for short) as the Shankaracharya of ‘the 
Math -on June 25, 1958, as according to 
them, B and did not execute any 
will nominating his successor, and even if 
he executed a will, it was not executed by 
him while he was in a sound disposin 
state of mind and that in accordance wi 
the custom and the rules of the Math, they 
were entitled to instal a person nominated 
by them as the Head of the Math. 


4. Respondent No. 1, who was in- 
stalled on June 12, 1958 as the Head of 
the Math, came into possession of the 
Math properties. The worshippers who 
supported the claim of Krishnabodhashram 
filed a suit in January, 1954 in the Munsiff 
Court at Lucknow for an injunction re- 
gud ee pondan No. I from interfer- 
ing wi e Math properties. In the 
meanwhile, respondent No. 1 applied for 
a Succession certificate in the Court of 
District Judge, Allahabad and that was 
granted on December, 19, 1055. There- 
after, four persons alleging themselves to 
be interested in the Jyotir Math, after ob- 
s. ermission of the Advocate Gene- 
ral, filled the suit under Section 92 of the 
Civil P. C. against respondent No. 1. 


5. The main allegations in the 
plaint were that Brahmanand did not ex- 
ecute the will while he was in a sound 
disposing state of mind, that respondent 
No. 1 had not the requisite learning in 
Sanskrit and the Vedas and, therefore, he 
was not qualified to be nominated as suc- 
cessor to the headship of the Math, that 
he came into possession of the Math pro- 
pones and has committed breach of trust 

y applying for grant of succession certi- 
flcate and other acts, that Krishnabodhash- 
ram was duly installed as the Shankara- 
charya of the Math on June 25, 1958 and 
that direction of the Court was necessary 
for the administration of the trust pro- 
perties. The plaintiffs prayed for the re- 


Shantanand . Math in 


moval of respondent No. 1 from the head- 


0047, 5S 8783 7 o7 ship of the Math, a declaration that 
3. Brahmanand -died on-May-20, 


Krishnabodhashram was the duly installed 
head of the Math and to appoint him as 


. the head, and in the alternative, to ap- 


pu any other competent person as the 
ead of the Math. - They further prayed 
for yening of the properties of the Jyotish 
e new Head and for rendition 
of accounts by respondent No.. 1; etc., and 
to réstrain him from prosecuting the ap- 
ication for succession certificate and also 

e mutation proceedings. 
6. The defendant (respondent No. 
1) quen denied all the allegations 
in the plaint and contended that the suit 
being one primarily for the vindication of 
the of Krishnabodhashram to be the 
Shankaracharya of the Math, was not 
maintainable under Sec. 92 of the Civil 


. Procedure Code. 


7. The District Court found that 
Brahmanand executed the will while he 
was in sound disposing state of mind, that 
respondent No. I being one of the nomi- 
nees under the will mE. the prior claim 
would have been entitled to succeed as 
the Head of the Math but for the fact that 
he was not learned in Sanskrit and the 
Vedas which was a necessary qualification 
for holding the headship of the Math. It 
further found that the allegations with res- 

to the breach of trust by respondent 

o. 1 had not been proved, that Krishna- 
bodhashram was validly installed as the 
Shankaracharya of the Math but that the 
Suit as it was brought for the vindication 
of the right of Krishnabodhashram to the 
headship of the Math, was not maintain- 
able under Section 92 of the Civil P. C. 


8. The High Court dismissed the 
appeal on the basis that the suit was in- 
competent under Section 92 of the Civil 
Procedure Code. 

9. It is clear from the allegations 
in the plaint that the plaintiffs primarily 
wanted a declaration from Court. that 
Krishnabodhashram was duly installed as 
the Shankaracharya of the Math on June 
25, 1958, that he came into possession of 
the properties of the Math and, therefore, 
the Court should appoint him as the 
Shankaracharya of the Math. In order to 
enable the Court to give that declaration, 
the plaintiffs wanted a declaration that 
the will nominating respondent No. 1 as 
successor of Brahmanand was not execut- 
ed by Brahmanand when he was.in a 
sound disposing state of mind and that 
even if the was validly executed, res- 
pondent No. 1 did not have the requisite 
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learning in Sanskrit and the Vedas and 
so, he was not qualified to be nominated 
as the Head of the Math and therefore, 
his installation as the Shankaracharya of 


the Math on June 12, 1958, was invalid. . 


There was no allegation in the plaint 
uestioning or even casting any doubt on 
the validity of the installation of Krishna- 
bodhashram as the Shankaracharya of the 
Math and there was also no allegation 
against him as respects his management of 
the trust properties. Then, how was it 
that the plaintiffs prayed in the alterna- 
tive for appointment of some other person 
as Shankaracharya? The relief for the 
appointment of Krishnabodharshram as the 
Shankaracharya of the Math by the Court 
and the alternative relief to appoint some 
other person as the Shankaracharya, with- 
out any allegation as to the circumstance 
which would invalidate the installation of 
Krishnabodhashram and without implead- 
ing him as a party to the suit would show 
the strain of the draftsman to dress up 
the plaint with prayers to make it appear 
that the plaintiffs were the disinterested 
champions of the right of the public and 
‘not the mere partisan advocates of the 
personal cause of Krishnabodhashram. 


10. A suit under Section 92 is a 
suit of a special nature which presupposes 
the existence of a public trust of a reli- 
gious or charitable character. Such a suit 
can proceed only on the allegation that 
there was a breach of such trust or that 
the direction of the Court is necessary 
for the administration of the trust and the 
pleintiff must pray for one or more of the 
reliefs that are mentioned in the section. 
It is, therefore, clear that if the allegation 
of breach of trust is not substantiated or 
that the plaintiff had not made out a case 
for any direction by the Court for proper 
administration of the trust, the very foun- 
dation of a suit under the section would 
fail; and, even if all the other ingredients 
of a suit under Section 92 are made out, 
if it is clear that the plaintiffs are not 
suing to vindicate the right of the public 
but are seeking a declaration of their indi- 
vidual or personal rights or the individual 
or personal rights of any other person or 
persons in whom they are interested, then 
the suit would be outside the scope of 
Section 92, (see Shanmukham ‘v. Govinda, 
ATR 1988 Mad 92; Tirumalai Devas- 
_ thanams v. Krishnayya, AIR 1943 Mad 466 

FB); Sugra Bibi v. Hazi Kummu Mia, 
1969) 3 SCR 88 = (AIR 1969 SC A 
& Mulla; Civil Procedure Code, (18th ed. 
Vol. 1, p. 400). A suit whose primary 
jobject or purpose is to remedy the infrin- 





.. gement of an individual right or to vindi- 


cate a private right does not fall under 
the section. It is not every suit claiming 
the reliefs specified in the section that can 
be brought under the section but only 
the suits which, besides claiming any of 
the reliefs, are brought by individuals as 
representatives of the public for vindica- 
tion of public rights, and in deciding whe- 
ther a suit f within Section 92 the 
Court must go beyond the reliefs and have 
regard to the is perd which the plain- 
iffs are suing and to the purpose for which 
the suit was brought. This is the reason 
why trustees of public trust of a religious 
nature are precluded from suing under the 
section to vindicate their individual or per- 
sonal rights. It is quite immaterial whe- 
ther the trustees pray for declaration of 
their personal rights or deny the personal 
rights of one or more defendants. When 
the right to the office of a trustee is as- 
serted or denied and relief asked for on 
that basis, the suit falls outside S. 92. 


ll. We see no reason why the 
same principle should not apply, if what 
the plaintiffs seek to vindicate here is the 
individual or personal right of Krishna- 
bodhashram to be installed as Shankara- 
charya of the Math. Where two or more 
persons interested in a trust bring a suit 
purporting to be under Section 92, the 

uestion whether the suit is to vindicate 

e personal or individual right of a third 
person or to assert the right of the public 
must be decided after taking into account 
the dominant purpose of the suit in the 
light of the allegations in the plaint. If, on 
the allegations in the plaint, it is clear that 
the purpose of the suit was to vindicate 
the individual right of Krishnabodhashram 
to be the Shankaracharya, there is no rea- 
son to hold that the suit was brought to 
uphold the right of the beneficiaries of 
the trust, merely because the suit was filed 
by two or more members of the public 
after obtaining the sanction of the Advo- 
cate General and claiming one or more 
of the reliefs specified in the section. 
There is no reason to think that whenever 
a suit is brought by two or more persons 
under Section 92, the suit is to vindicate 
the right of the public. As we said, it 
is the object or the purpose of the suit 
and not the reliefs that should decide 
whether it is one for vindicating the right 
of the public or the individual right of the 
plaintiffs or third persons. . 


12. The Trial Court, after reading , 
the allegations in the plaint and after 
looking into the entire evidence in the 











pasce the ‘requisite qualification and that, . 
. his possession: of the trust. property. was: 

` only .in-the capacity .of -a trustee" de.son : 
tort, and so: he must be removed. from > 
. the headship of the: Math. The High Court: 
saw no reason to differ from’ the finding: 





the ‘allegations in’ the plaint are. reason- . 
ably susceptible of Deine. so read. .We 
, think that the purpose of 


. Krishnabodhashram or respondent No: 1. 


- ‘had’ the ‘better claim to the headship. of. 


the Math and to "the ‘possession : and 
maiíagemient of its properties by obtainin 
` a. declaration of: the Court.- If ‘the ‘real - 


. purpose in bringing the suit, was to vindi ~. A 
- Singh, AIR 1988 Punj and Har 488 and 


. Cate the.general right of the public to have 
` thé rightful claimant appointed to. the 
office, there was no- reason why the plain- 
tiffs omitted to implead or at least refer. 
in the plaint.to the three persons nomi- 


- nated by Brabmanand in his will to suc--. 


ceed him in the order indicated therein . 
especially when it is seen that the plain- 
tiffs accepted the custom- of -the Math to 
have the successor .nominated- by, the in- 
cumbent for the time being”of the office. 


of ‘Shankaracharya: . 
18. 


"The Trial Court, as well as the f 
High Court found’ that there was.no evi- 


dence: to substantiate the -allegations :re- .- 


arding the breach of trust said to "have. 
Been committed. by respondent No. 1. ‘In 
paragraph 20 of- the plaint, there was an 
allegation that- the direction of the Court 
was necessary for the, administration’ of 
the trust. But no reasons were given in 
the plaint why the plaintiffs were seeking 
the direction of the Court. There were 
no .clear allegations .of maladministration 


viz. that respondent No. 1 was diverting ~ 


the trust properties for-his personal benefit 
` or that he was committing ‘any devastavit. ` 


The High Court was of the view that since- . 


the-plaintiffs did-not plead facts and parti- 


'culars as regards the defect in the machi: _,... 
inistration which had crept” 


nery. for a 

. in under custom or rüles which required 

: rectification, -the prayer for direction was 
a mere pretense.to bring the suit under . 

. Section 92. A direction cannot be given: 
by the Court unless it is shown that it is 

necessary for the proper administration of 
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Dg or to. directions when there are 
We would be slow to- disturb a finding of’. 0 ion: 
this nature espécially,’when. we.see that :of trust. It is sufficient for 


| the suit was to... 
“settle the controversy äs. to~ whether: ` 


. out any order as to cos 


‘framing a scheme or, otherwise for the 
administration of trust or whether those 
-Words.càn refer only. to directions given 
to existing trustee when there is one or two - 


Chew:trustées when one is to be 


i pra 
epee 
to breach. 
: : he. purpose 
-of this’ case to say that the prayer for - 
direction was a prayer.in vacuum without 
‘any. basis in reason or facts. . — 
. 14. . It is, no doubt true that it isy- 
-only the: allegations in the. plaint that 
should be looked into:in the first instance] `- 
io see whether the suit falls. within the| ` -` 
ambit ‘òf Séction 99 (See Association of 
R. D- B. Bagga- Singh v. Gurnám Singh, 
AIR 1972 Raj 263; Sohan Singh v. Achhar 


- of maladministrationamountin 


Radha. Krishna-v. Lachimi Narain, AIR 
1948. Oudh 203). But, if after. evidence is. 
taken, it is found that the breach-of trust 
"alleged has not been. made out and that 
the prayer for. direction of. the court is 
vague and is not-based_on any solid foun- 
dation in facts or:reason but is made only 
with a view to’ bring the suit under the 
-Sectión; thén a suit ‘purporting to be 
brought under Section 92° must be dismis-| 
‚sed. `> This was one. of the oes relied 
-on by the: High Court for holding that the 
Suit was not maintainable under Sec. 92. 


‘ 


“15.” We think that the High Court 
was right in dismissing . the suit on the 
ground that it did not fall within Sec, 92 


‘of the Civil-P. C. We, therefore, dismiss 

-the appeal But, in the circumstances, with- 
E 

Appeal dismissed.- 
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Index! Note ;— (A) ` Criminal P. -C 
(1898), Ss. 493 and 417 — Appeal against. 


| acquittal — Review of evidence by H. C. 
— High Court in the circumstances held 


was justified in reversing judgment of 
acquittal. | US. 


Brief Note :— (A) It is well-settled 
that in an appeal under Section 417 
against acquittal, the High Court has full 


. power to review at large the evidence on. 


which the order of acquittal was founded 
and to reach the conclusion that upon thé 


evidence the order of acquittal should be~ 


reversed. No limitation: should be placed 
upon that power unless it be found expres- 
sly stated in the Code, but in exercising 
the power conferred by the Code and be- 


. High Court should give proper weight and 
consideration to such matters as (1) the. 
view of the trial judge as to card of 
the witnesses; (2) the presumption of in- 
pre- 


nocence in favour of the accused, a 


sumption certainly not weakened by the -= 
fact that he has been acquitted at his trial; 


(3) the right of the accused to the benefit 
of any real and reasonable doubt; and 
(4) the slowness of an appellate court in 
disturbing a jS. of fact arrived at by 
a judge who had the advantage of seein 
the witnesses. The High Court shoul 


also take into account the reasons given : 


by the court below in support of its order 
of acquittal and must express its reasons 
in the judgment which lead it to hold 
that the acquittal is not justified. Further, 
if two conclusions can be based upon the 
evidence on record, the High Court should 
not disturb the finding of acquittal re- 
corded by the trial court. (Para 12) 


Where the High Court in an appen 
against acquittal has kept in“ view these 
well established principles and has not 
only cogently repelled the grounds given 
by the trial Judge in arriving at the con- 
clusion of acquittal but has also shown 
that the view taken by him was clearly 
unreasonable, it is ified in reversing the 
judgment of acquittal and convicting the 
accused. © (Para 12) 

The Judgment of the Court was deli- 
vered by ME 

KHANNA, J.:— The nine appellants, 
Rajendra Rai (28) Baleshwar Rai (19), 
Dhupa Rai (20), Ramlakhan Rai (60), Ram- 
anand Rai (65), Judagi Rai (18), Dhuli Rai 
(82), Dhorha Rai (25) and Krishna Rai (22) 
were tried along with three others Jadu 
Rai (17), Ramanandan Rai (28) and Jitan 
Rai (60) in the court of learned Additional 


‘had enmity with the accuse 


ALE 


Sesion une Patna and were acquitted. 
On appeal filed by the State of Bihar and 
‘revision petition filed by Harnandan Singh, 


~the:Patna High Court set aside the acquit- 


tal-of ‘the nine appellants and convicted 


“them for offences under Section 802 read 


with Section 149, Indian Penal Code for 
the murder of Palaknath ance) and 
sentenced each of them to undergo impri- 
sonment for life. Conviction was also re- 
corded against the appellants for other of- 


"fences but it is not necessary to set out 
-their details. Acquittal of Jitan Rai, Rama- 


nandan Rai and.Jadu Rai was affirmed. 
The nine appollani thereafter came up 
in appeal to this Court by special leave. 


9. The nine appellants as well as 


fore reaching its conclusion upon fact the ` Palaknath Singh deceased belonged to“ 


'villagé Lahiyarchak in district Patna. Out 
of the appellants, Rajendra Rai and Balesh- ` 
war Rai are brothers, being sons of Rama- 
nandan Rai accused. The prosecution case 
is that Harnandan Singh (P. W. 17), who 
is the father of Palaknath Singh deceased, 
since 1948 
when a dacoity was committed in Har- 
nandan Singh’s house. Ramanand Rai and 
Jitan accused were prosecuted in connec- 
tion with that dacoity. The relations be- 
tween the parties also got strained when 
a contest took place r the post of 
Mukhia between Nankhkoo Singh (P. W. 
20), father of Harnandan Singh on one side 
and Rambhaju Singh on the other. In that 
election Rajendra Rai’ and Baleshwar Rai 


.accused acted as the agents of Rambhaju 


Singh.. A day before the ent occur- 
rence some bundles of paddy were stolen 
from the Khalihan (thrashing ground) of 
Ramanand Rai- accused. ^ Ramanand 
thought that the above theft had taken 
place at the instance of Nankhkoo Singh. 

$. On Janu 14, 1966 at about 
noon time, it is stated, Bhola Singh (P. W. 
5) was working in his onion field when he 
saw the nine appellants coming from the 
village abadi to the field of Harnandan 
Singh P: W. Out of the nine appellants, 
Dhupa Rai and Rajendra Rai were armed 
with garasas, while Ramlakhan | and 
Baleshwar had bhalas. The rest of the 
five appellants were armed with lathis. 
Rajen and Baleshwar then began to 
uproot Khesari crop from the field of 
Harnandan Singh. When Bhola Singh 
protested, Ramanand accused replied as 
to why he did not protest when Nankhkoo 
got’ Ramanand’s paddy stolen. Rama- 
nand also asked Bhola Singh to send 
Nankhkoo. Bhola Singh then went to the 
palan of Nankhkoo . and found besides 
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others Palaknath deceased and Sudhesh- 
war (P. W. 18), sons of Harnandan Singh, 


present there. Bhola Singh told them about 


the uprooting of Khesari crop from Har- 
nandan Singh’s field by the appellants. 
Palaknath then ran towards the Khesari 
field, while Sudheshwar went to inform 
bis father Harnandan Singh who was pre- 
sent in his Khalihan. along with Mohd. 
Shamim (P. W. 1), Haidar (P. W. 8) and 
Ekram (C. W..1) Harnandan Singh was 
at that time getting paddy thrashed in the 
Khalihan. Bhola Singh then took water 
from his house and accompanied by Kedar- 
nath Singh (P. W. 11) and Ramdeo Singh 


(P. W. 14), proceeded towards the Khesari : 


field of  Harnandan Singh. Harnandan 
Singh on being told by his son Sudheshwar 
that the appellants were uprooting Khesari 
from his field proceeded towards that field. 
Harnandan Singh met Palaknath near his 
orchard on the way to Khesari field. When 
they arrived near the feld, they found 
Rajendra and Baleshwar uprooting Khe- 
sari crop, while the other appellants were 
sitting near the edge of the field. When 
Harnandan Singh and Palaknath reached 
fhe field of Isa Mian close to their khesari 
field, the appellahts shouted that Palaknath 
and Harnandan Singh should not be spar- 
ed, Harnandan Singh and Palaknath then 
ran back towards the village abadi but 
they were overtaken by the appellants near 
a well Rajendra Rai accused then gave 
a garasa blow on the head of Palaknath 
deceased, as a result of which the deceas- 
ed fell down. This was followed by fur- 
ther blows to the deceased by Dhupa ac- 
cused with his garasa and Baleshwar and 
Ramlakhan accused with their bhalas. 
Harnandan Singh P. W..was- given lathi 
blows by Ramanand, udegi Rai and 
Krishna Rai. Baldeo Singh (P. W. 16) was 
then handed over a gun by Nankhkoo Singh 
(80), father of Harnandan Singh, with a 
view to scare away the appellants. The 
said gun was, however, snatched from the 


_ hand of, Baldeo Singh when he arrived 


near the place of occurrence by Balesh- 
war accused, On seeing Nankhkoo Singh 


_the accused party ran towards him with 
“a. view to assault him. When Kedarnath 


Singh (P. W. 11) and Ramdeo Singh (P. W. 
14) protested, Baleshwar and Ramlakhan 
accused caused them injuries with their 
bhalas. Rajendra accused then gave kicks 
on the head of Palaknath, as a result of 
which the brain matter came out of the 
head. The accused then ran away. In 
the meantime, Harnandan Singh ran to 
police station Phulwari Sharif, at a dis- 
tance of three miles from the place of oc- 
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“was filed on their behalf the p 
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currence, and lodged there report Ex. 8 
at 1.30 p. m. Sub-Inspector Nand Kishore 
Singh (P. W. 22), who recorded the first 
information report, noticed several injuries 
on the person of Harnandan Singh. Har- 
nandan Singh was accordingly got examin- 
ed from Dr. Chaudhary at 4 p. m. 


4. After recording the first infor- 
mation report, Sub Inspector Nand Kisore 
Singh went to the place of occurrence and 
arrived there at 4.15 p. m. The dead body 
of Paleknath was found lying there. The 
head was found broken and brain matter 
was found lying at a distance of one foot 
from the head. The Sub Inspector pre- 
per the inquest report and sent the dead 

ody to the mortuary at Patna where post- 
mortem examination on the body was per- 
formed by Dr. Kamleshwar Singh at 12.30 
p. m. on January 15, 1906. Kedameth 
Singh and Ramdeo Singh were got ex- 
amined from Dr. Chaudhary on the even- 
ing of January 14 and “the morning of 
January 17 respectively. The accused 
were arrested on January 16 and 17, 1968. 


5. | Mohd. Shamim (P. W. 1), Bhola 
Singh (P. W. 5), Kedarnath Singh (P. W. 
11), Ramdeo Singh (P. W. 14) and Har- 
nandan Singh (P. W. 17) as wel! as Ekram, 
who was examined as court witness, gave 
eye witness account of the ‘occurrence. 
Haidar (P. W. 8), Sudbeshwar (P. W. 13), 
Anup Singh (P. W. 15), Ram Naresh Singh 
(P. W. 19) and Nankhkoo Singh (P. W. 20) 
who were also supposed to be eye wit- 
nesses of the occurrence, were tendered 
for cross-examination. 


6. The accused in their statements 
under Section 342 of the Code of Criminal 
Procedure denied the prosecution allega- 
tion against: them. A written statement 
ort of 
which was that on the morning of Janu- 
ary 14, 1966 at 9.30 a. m. Rambaran was 
thrashing paddy in his Khalihan near the 
orchard of Hamandan Singh P. W. Palak- 
nath deceased then camé there and gave 
slaps and fist blows to Rambaran. Ham: 
baran and Palaknath then exchanged 
blows. Kedarnath Singh PW came there 
with a gun and, in an attempt to shoot 
Rambaran, he accidentally fired at Palak- 
nath and thus killed him. Subsequently 
there was a commotion in the village and 
stray assaults were made on Harnandan 
Singh, Ramdeo Singh and Kedarnath PWs. 
Detence evidence was produced in support 
of the above version of the accused. Dr. 
J. B. Mukharji was also examined for de- 
fence as an expert medical witness. 


31488. is Pr Tup 
5 Phe: leamed Additional Sessions ` 


e Judae did not place much. reliance upon . 


-< the prosecution evidence às in his view 
. - -it-was mot consistent with the medical evi- 
1. dence. 


The prosecution version was.also. 
-found to be otherwise not very convincing. 


` Defence evidence.too was rejected but'the 


- - rejection of the defence evidence was held 


` to be not very material as the proscenio 


case had to be proved. independently. 
the im the ‘accused were acquitted, 


8. - On, appeal: the High "Court: 


- found. thé reasons given ‘by.the trial court 
` in acquitting the appéllants:to be. wholly 
^ untenable. 


-The High Court: accordingly: 
accepted the appeal and convicted the. ap-" 


ts pellants as mentioned earlier. 


cR 


9. It is the common case of ‘the: : 


parties that Palaknath Singh was killed at. 

= the place of occurrénce.on January 14. 

. 1908. Dr. Kamleshwar Singh who per- 
„formed post-mortem examination .on the 

`- dead body . of the . 


deceased found the 
: following injuries: | 


“1, Incised wound on he left npa 
and frontal regen: 6" x . cranial 
cavity. ` 


- 4 theivertéx on. the parietal and fron- 
.' . «tal bones: 84^ x cranial; cavity.. 
: 8 Incised: wouxid.:on : the frontal: re- 


' gion extending: right to left 5” x 


T cranial.cavity.: Both, parietal, .and; 
'.. frontal bones were: eut: with sever ` 
ct ral, pieces. 


25e - 4. Inoised- wounds’ ies in "imber. 
Te ARM s 915" x Wix 4”. (2 - gt xh". xh”: 


1 
B 9". x 2%” x X5" ‘were present on` 
e occipital. “region, . cranial bones | 
namely parietal, frontal and occipi-: - 


and. ped with morle small. 
pieces." x 


Z At the ‘site- of injury’. No. $, “thé cranial’? a 
3 "eavity was- found wide: open.in an.. 
eh OL Oe 


6”, ‘Brain-matter Was found to have: 

“drained out of thé “raiat cavity. ‘The. in- 
des, In the ‘opinion of the doctor, - "could. . 
e- caused hy garasa"and the ‘sharp ed; es: 

6: ‘a’ bhala: Death, in the opinion of : 


DA doctor, ‘was due to shock and’ haemorrhage, 


. by the: 
' “mentioned. ‘above: 
. above allegation, the. prosecution examined 


“as a result: Of. the. above injuries. - 


` 10. The: “case of the prosecution is 
that thé injuries to: Palaknath were caused 
: appellants: in the circumstances. 
To substantiate, the 


‘Mohd. Shamim . (P.W. 1); Bhóla* "Singh - 
- (P. W5). Kedam; ith Singh- (P. W.-11).- 
Ramdeo Siigh W: Hd 





^Rejendia Rai "Ve State of E Bihat. (Khanna. J. n 


Incised ud on ae nds of 


" `» tal and the left temporal e ut. “found on the: head: of the deceased." Dr.- 


palier id 


La I. R., 
(P. W. 16) & Hartiandan Singh. P. W. 17. 
as eye'^witnesses of: the occurrence an 


they“ supported the: prosecution case 88 
given. above. Ekram who was also alleged 


^to be-an.eye witness of the: occurrence. 


was not examined by the prosecution. ‘He. 
„was, however examined as court witness.: 
Ekram™ too: gave evidence in” support of | 
the:prosecution caséi ` The. High Court dis-.. 
cussed the. evidence: of these: witnesses at` 


5 "great length -and found that, thougli: they 


were not- disinterested .and'-belonged to 
‘the. party of Harnandan Singh PW who 
was iniinical to the accused, their eyi- 
“dence was reliable and’ could be acted 
supón. . After- having been: taken through. 
.the ináterial on record: we find no suf- 
ficient ground to. disagree with the appraise- 
ment.of the evidence of-the eye witnesses ` 
by. the High Court. Harnandan: Singh, 
- Kedarnath Singh and Ramdeo Singh had: 
injuries. on their persóns and -as suc there 
can hardly be any-manner of doubt re- 
garding. their presence at the scene of oc- ` 
currence. According to Dr. Chaudhary, 
.Harnandan: Singh had seven injuries caus- 


. eđ with blunt weapon on his peison,- One . 


of: those "injuries was grievous, ... Kedar-. 
üiath Singh had two incise wounds oñ. his - 
person,-while Ramdeo- Singh had one. in- 
'cised- wound - and one punctured -: wound“ 
, on his ¢person. « » These- three witnesses “as 
` well as the: other eye witnesses gave a sub- - * 
„stantially consistent version of thé occur- 
-. rence? drid :there.appears to. be no parti-:. 
cular reason -as to "why their evidence be. 


i not. n e 


: Ehe version of the adoua that ` 
- Balakenath Singh died às a result:of an: 
accidental shot by Kedarnath Singh can: 
plainly be <not’:accepted in view. of the 
fáct-that a mimber ‘of incised wounds were ` 


| Kamleshwar Singh's evidence-is unequivo- .. 
cal ` on .the point: that the injuries" which ;, 
-wére found.on the body of the deceased; 


area: could. not- have been caused by slot.. 
. We-see no cogent reason tó reject this: párt» 
or the evidence `of the doctor.- Great : 


stress has been.laid. by Mr.-Mukherji 
 behalfiof the a RD A that-the pus E 
` matter wds:found at à distance of one foot: 
fromthe- body of the deceased.. It is ‘urged: - 


:. that ‘the . injuries. with garasa and bhala 


could not have resulted in the formation 
of ‘a: cavity in the skull and the draining 
out ofta portion: ‘of. the brain matter. So: 
far as this aspect is concerned, we find 
that the evidence ‘of the eye -witnesses- 
shows that: after. Palaknath Singh deceased“ 
had been givetigarasa and bhala- blows- 
by Rajendra Rab. ducc de Rai "Baleshwar. 


Dy tilt oss 


~ 


-out of the brain matter. 


1974 - 


deceased was lying. down on the oo 
Rajendra Rai gave kicks on the head of the 


deceased asa result of which the brain’ 


matter came out. It would thus appear 
that the brain matter came out of the head 


after it had been battered by a number o£^ 


garasa and bhala blows and kicks were 
given on the head. There seems to be 


nothing improbable in that. The learned ' 


Additional Sessions Judge in rejecting the 
prosecution version was of the view that 
garasa and bhala blows by themselves 
could not have resulted in the draining 
In doing so, he 
however overlooked the fact that after 
garasa and bhala blows had been given on 
the head of the deceased, Rajendra Rai 
gave kicks to the head. The High Court 
gave convincing reasons to show that the 
view taken by the trial court in this res- 
pect was clearly unreasonable. . We :find 
no cogent ground to disagree with the 
High Court. .. s 
12. It is well settled that in an ap- 
peal under Section 417 of the Code of 
Criminal Procedure against acquittal, the 
High Court has full power to review at 


of acquittal was founded and to reach the 
conclusion that upon the evidence the 
order of acquittal should be reversed. No 
limitation should.. be placed upon that 


in the Code, buf in exercising tlie power 
conferred by the Code and.before reach- 
ing its conclusion upon fact the. High 
Court should give proper wéight and, còn- 


the witnesses; (2) the presumption of inno- 
cence in favour of the accused, a presump- 
iion certainly not weakened by the fact 
that he has been acquitted at his trial; 
(3) the right of the accused to the benefit 
of any real and reasonable doubt; and 


disturbing a finding of fact arrived at by 
a Judge who had the advantage of seeing 
the witnesses. The High Court should also 


the court below in support of its order of 
acquittal and must express its reasons in 





the judgment which lead it to hold that 


[he acquittal is not justified. — Further, if 


o conclusions 

e evidence on record, the High Court 
hould not disturb the finding of acquittal 
ecorded by. the trial court. After having 
een taken through the judgments of the 
trial: judge and the -High Court. we find: 
hat the learned Judges of the High Court 


Kartic Chandra v. State of W. B. 
Rai and Ramlakhan Rai : and while the: 


‘the benefit thereof. 


large the evidence on which tlie order 
ower unless it be foimd expressly. stated : 


sideration to such matters-as (1) the view -- 
-Jof the trial judge as to the credibility of 


(4) the slowness of an:appellate court in, 


take into account thé reasons given by - 


can * be based upon’ | 


S. C. 2149 


have kept the above principles in’ view. 
They have not only -cogently repelled the 


.grounds given by the. trial Judge in arriv- 
- ing at the conclusion. of acquittal but have 


also shown that the view taken by him 
was clearly unreasonable. The High Court 
in the circumstances was fully justified in 
reversing the judgment of acquittal. 


13. So far -as Dhuli Rai and 


‘Dhorha Rai accused are concerned, we find 


that no injury was attributed to these two 
accused in the first information report and 
it was not stated that they had assaulted 


‘any one. As the evidence has been found 


to be of a partisan nature and no injury 
or act of assault was attributed to these two 
accused, in our opinion, the case against 
them is not free from reasonable doubt. 
They would be consequently entitled to 
As regards the re- 
maining seven accused we find no sufficient 
reason to interfere with the judgment of 
the High Court. ` The appeal in respect 
of Rajendra Rai, Baleshwar Rai, Dhupa 
Rai, Ramlakhan Rai, Ramanand Rai, Judagi 
Rai and Krishna Rai is accordingly dis- 
missed. The appeal is, however, accepted 
in respect of Dhuli Rai and Dhorah Rai. 
Their conviction is set aside and they. are 
acquitted, l 

ds ., Order accordingly. 
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: _ (V-61 C 400 . . 

D: G. PALEKAR, P. N. BHAGWATI AND 
V. R. KRISHNA IYER, JJ. 

Kartic Chandra .Guha, Petitioner v. 
The State of West Bengal and others, Res- 
pondents. : "Uu 

Writ Petn. No. 12 of 1974, D/- 18-6- 
1974. : 

Index Note :— (A) Maintenance of In- 
ternal Security Act (1971); S. 3 — Deten- 
tion of party to prevent him from actin 
in a manner prejudicial to maintenance o 
public order, » : 

` Brief Note :— (A) The. petitioner was ` 


- arrested: on; 30-5-1973 under Section 8 with 
.a view:to -preventing him from acting in 


a manrtér;prejudicial to the maintenance 
of public order. "The. order of detention 
along? with the grounds was served on 
nim onthe same day. The grounds were 
three in number. On these very grounds 
First Infarmation Reports of the commis- 
sion of cófiizzble offences had been filed. 
The accused: was not to be found when 


TR/IR/D298/74/D HZ 
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the first two. offences mentioned ix 


unds 1 and 2'were being investigated 
.‘but he was found in the circumstances re- . 
ferred to:in ground-No..8'aüd was prompt- .' 


" ly ariésted. - He was produced: before the 


Magistrate and was remanded into: cus-. 
. tody. . While he was thus in custody on. 
80-5-1978, he was served with the déten- 


tion order. The offence- underlying the 
first. 
and the second ground on 30-4-1973, and 
only when he was ‘being poe by the 
police in connection with the investigation 


of these two offences, he was apprehended-. 
escribed in 


. on 1-5-1978 in circumstances 
ground No. 8. He threatened the police 


"and the.by-standers that he would fire on . 


them with his loaded pistol but he was 
over-powered and put under arrest. i 


third ground showed that he having com- .. 
mitted desperate crimes was trying to hold ` 
at bay the forces of law and order, and - 


if the police had failed to catch him on 


1-5-1978 he would * have.been again at : 
large free to continue the activities men-- 


tioned in grounds 1 and 2. The District 
ate was entitled to pass the order 
/of detention, if that was necessary to. pre- 
vent him from acting in a manner préjudi- 
cial to the maintenance of ‘public order. 

i LEN - (Paras 4, -5) 

` The Judgment of the Court was deli- 
vered by 0 = - - s 
` PALEKAR, j.:—.This is a petition 


under . Article 82 of the. Constitution for. 
a Writ or Order.in the nature of habeas" 


. h=, 


corpus. 


an.order of.the District Magistrate, 

Parganas, passed on 24-5-1973 in exercise 
of ‘the powers conferred by sub-section dU 
- reid with sub-section (2) of S. 3 of the 
Maintenance of Internal Security Act; 1971 
:  with'a view to preventing the petitioner 
» > from acting in a. manner prejudicial to the 
. maintenance of ‘Public Order, The peti- 
 : tioner was arrested on 30-5-1978 and thé 


. on him 
are as follows.: 





` to local police. Your act 


" d M 


ound.-was comihitted on 11-11-1972. 


. comimissión .of cognizable 


the“ circumstances referred to in: 


' was remanded into. custody. 
Mw s . Was ee A FAET on 30-5-1978, he was 

ETES E E . served with thė:detention order which had 
2. -.The petitioner was detained by "been passed oi 24-5-1973: ur 





ALR. 
and scare in the locality which disturbed 
public order. - PN CANCION 
2. On 30-4-1973 at about 00.30 hrs. 
you along with your associates entered the 
housé of one Sudhir Seal at Saptagram, 
Nimta P. S. Dum Dum posing yourselt 


“torbe local Congress workers. You robbed 


cash, ornaments, radio valued Rs. 3,400/- 


‘from Sudhir Seal threatening’ him and 


the inmates of his house at the point of 
pistol. You also threatened the local peo- 
ple who came to the, help. of Sudhir Seal 
with dire consequences if they come for- 
ward. Your act created a panic and scare 


in the locality which disturbed public. ' 


order. ; 

. 8.. On 1-5-78 at 14.78 (sic) hrs. you 
along with your associates. were found at 
Bisharpara Road Nimta P. S. Dum Dum in 
a rickshaw. On being confronted by local, 
police, you tried to open fire from a loaded. 
pistol aiming at'police and other by-stan- . 

ers. But you weré arrésted with a load. :. 


' ed pistol and two rounds of live cartridges. 


Your act créated a,panic. arid’ scare in the 


‘locality which disturbed public order.” 


"S. It appears that.on these very 
grounds .First Information -Reports;of the 
| 1 . offences had 
been filed. The accused was riot: to. be 
found when the first two.-.offences were 
being invéstigated but he was uin 
un 
No. 8 and -was promptly arrested. He 
was produced. before. the- Magistrate and 
While ke 


.4 *, It: was contended’ by Mr. ' 
Mazumdar .for' the petitioner that the 
petitioner. was already in. custody. pend- 
ing: the’. filing of the  Charge-Sheets 


for. three.. separate offences which arose 


out of. the three. grounds.’ given in 


- this case and,-therefore, there could be 


no reasonable apprehension that the peti- 
tioner would be a menace to ‘the; main- 
tenance of ‘public order. t was, there- 


fore, contended that the order of deten- 
‘tion was invalid’ We are unable to agree 
~ with . this submission. . It will 
“that the offence underlying the first ground 


be seen 


was committed on 11-11-1972 and the se- 


` cond ground on 30-4-1973 and only when| : 


he was being pursued by the Police in| 
connection with the investigation of these 
two offences, he was apprehended on 1-5- 
1978 in circumstances 
No. 8. He was -accompanied by hisias.. 
sociates and. was fully armed at the timel.- 


escribed in. ground| - - 


1974 


He threatened the police and the by- 
standers that he would fire on them with 
his loaded pistol but he was over povem 
and put under arrest. This third ground 
shows that the petitioner having commit- 
ted desperate crimes was trying to, hold 
at bay the forces of law and order, and. 
it is obvious that if the police had failed 
to catch him on 1-5-1973 he would haye 
been again at large free to continue the 
activities mentioned in grounds 1 and 2 


above. He was no doubt in. custody after . 


1-5-1973 and ‘was produced before the 
Magistrate . on 2-5-1978.' The District 
Magistrate gives the reason why he found 


it necessary on 24-5-1078 to make the 
detention order. He says in his affidavit 
at para 8 i Fe 


Mor having regard to the activities 
of the detenu as disclosed in the grounds 
of detention and having regard to the pos- 
sibility of his being enlarged on bail I was 
satisfied that the dota should be detain- 
ed under the Act.” 

It is true that he had been held in 
custody in connection with offences under 
the Arms Act which are non-bailable of-- 
fences, but even so, it was open to thé 
trying Magistrate to release the petitioner 
on bail. The District Magistrate, on in- 
formation received by him, thought that 
the petitioner was likely to be released on 
bail in which case.having regard to his 
past activities it was open to the District 
Magistrate to come to the reasonable con- 
clusion that having regard to the despe- 
rate nature of the activities of the peti- 
tioner, his enlargement on bail would be 
no deterrent to his desperate activities. 
Hence the District Magistrate was entitled 
to pass the order of detention, if that was 
necessary, to prevent the petitioner from 
acting in a manner prejudicial to the main- 
‘tenance of ‘public order. 

5. It was next contended, relying 
upon the affidavit of the District Magis- 
trate, that when he passed the order of 
detention he had in his possession the 
petitioner’s History Sheet besides the 

unds for detention. It was, therefore, 
contended that there were some uncom- 
municated unds for detention and 
hence the detention was bad. Learned 
counsel on behalf of the State produced 
before the Court the History Sheet in 
. order to satisfy the Court that the History 
Sheet contained nothing more significant 
than the three ‘grounds communicated ‘to 
the petitioner. An innocuous bio-data of 
the petitioner was attached to the grounds 
and that is described as the History Sheet. 


Pradip Kumar v. State of. W. B. 


- missed. ^ 
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The real grounds. on which action was 
taken were the grounds before the District 
Magistrate and those are the grounds 
which were further communicated .to the 
Government for’ its approval We are 
satisfied, therefore, that there were no 
grounds apart from, the grounds com- 
municated to the petitioner which pre-| 
vailed with the District Magistrate in pas- 
sing the order of detention. 

No other point of substance 
was urged before us. It is necessary to 
note here that before the petitioner filed 
his petition in this Court, a petition had 
been filed in*the Calcutta High Court and 
dismissed on 8-11-1973. 

7. - >The petition fails and is dis- 


Petition dismissed. 





AIR. 1974, SUPREME COURT 2151 
e. 2. = (V 6LC 407) 
RAY, C. J, K. K. MATHEW, ` 
A. ALAGIRISWAMI, P. K. GOSWAMI 
AND R, S. SARKARIA, JJ.: 
Pradip Kumar Das and others, Peti- 
tioners v. State of West Bengal and others, 
Respondents. i i 
... Writ Petns. Nos. 901, 1839, 1622, 1638, 
1656 and 1666 of 1978, D/- 29-4-1974. 


Index Note :— (A) Maintenance of In- 
ternal Security Act (1971), S. 14 — “Revo- 
cation”, “expiry” — Meaning of — Fresh 
detention on same facts. 

Brief Note :— (A) The word "revoca- 
tion” means annulling, rescinding, with- 
drawing. The word “expire” means to 
come to an end or to put an end to, or to 
terminate or to become void, or to become 
extinct. - Revocation includes not only re- 
vocation of an order which is otherwise 
valid and operative but also orders which 


‘are invalid. Revocation means cancella- 


tion of the previous orders. 

The orders of detention after the re- 
lease of the detenus contained identical 
grounds as in the earlier orders of deten- 
tion. The subsequent orders of detention 
were not based on fresh, facts after the 
orders of release. f 

Held that the orders of release were 
revocation of the previous orders of deten- 
tion. The previous orders of detention 
also expired when the Government ed 
orders of release. The second orders of 
detention were in violation of the provi- 
sions of Section 14. (Paras 17, 19, 20) 
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‘Cases Referred: Chronological. Paras 
AIR. 1974 SC 432 ^ = 1974 Cri LJ 449. 


Chotka Bembrar. v. State of. -West 
- Bengal 


:Fagu Shaw v. State. of West Bengal 14 


LuATR "974 ‘SC -1796- = 1978-2 SCC 822, 


“AIR 1972. SC- 1448, = 


f 


a 


. 1072. He was released by the State Gov- | . 
‘ernment: pursuant to an order dated 23 . 
‘April, 1973. 


.Mrinal Roy v.: State of West Bengal 18.. 


i : AIR.1973 SC 897. = 1973 Cri LJ 627; 


Masood Alam v; -Union `of India - 18 
AIR-1978. SC 1425 — 


‘vy. State of West Bengal 8, 10, 12, 18 


1972 Cri LJ°916, Vijat Mbadal v, State 

- of West Bengal. 18 ' 

Am -1969 SC 48 = (1969): d: "SCR "997. = 

.1969 -Cri <LJ..274,. Haribandhu* ' Das- ye 

] District Magistrate, Cuttack I7.. 

`The Judgment. of. thé Court was deli 
seed by E 


RAY, C. Ï. = This Coüsfión 22 Aprl,- 


t. 1974 passed an order for: reléasé' of the 
- detenus. 
later..; 


The reasons were-to -be.. given 
. The reasons are as follows 
"E 


an. order of.detention dated 15 January, 


On 25 April, 1978 there was.: 
another order of detention. ‘The petitioner | 


Wee ‘detained. pursuant to that order. ~. 


. 8, In Writ Petition No.- 1339 of 


1973 the petitioner was detained pursuant 


to an order ‘of detention dated 27 March, 


- 1972. -He was:released by the State Gov- 


-ernment pursuant to an order: dated .24 


April, 1 » 


April,-1978. He was detained again. under ` 
an order dated 26 April, 1978. 


4, In ‘Writ Petition No. 16022 of: 


1978 the petitioner was detained under an 
order dated 6 November, 1972. The State 
Government released the pétitioner on 28 


^. April 1978; He was detained again pur-. 
suant to an.order dated 26 April 1978. ^ 


5. . Ín Writ Petition No. 1636 of 
1973 the petitioner was ‘detained pursuant 
to an order of detention dated 11 January, 
1972. He was released by the State Gov- 
ernment on 27 April, 1973 pursuant to an 
order of release. The petitioner was de- 
tained again on .27 April 1973 pursuant 
to p order dated 24 April, 1978- .. 
-In Writ Petition No. 1658 of 
1978 S ne petitioner. was detained pursuant -_ 


to an order of ‘detention dated 7 January, 


1978. He was released by-the State Gov- 
ernment: pursuant.to an order dated 23 


eae Kumar v. State of, WB. a C. p. 


18 
"1974 Cri LJ 486, 


(1978) 1 SCC 856.= . 
-1978 -Cri LJ 1155, Sambhu: Nath Sarkar. 


(1972) 8 SCR 165. =- 


x - In Writ Petition No. $61 of 1978 
the petitioner..was detained ‘pursuant to 


B was s detained again 2 


ALR. 


the State Government men to an order 
dated 24 April, 1973. i i 


7. In Writ Petition No. 1008 of. 
1973 the petitioner was detained pursuant . 
to an order dated 26 October, 197. He 
was released: by the State Government on 
28 “April,"1973. ‘ He was detained again on: 
28-Abril 1973 pursuant to an order dated 
-36.Apul 1978. +s, 


DE g The cominon "feüture i in. all these 
Cases is that the petitioners were-released  . 
by the State. Government after the deci- . 
„sion of this Court in Sambhu -Náth. Sarkar - 
v- State of West Bengal, (1978) 1'SCC 856 

(AIR 1973 SC» 1495 = 1978 Cri LJ 
ISŠ): The : judgment. in Sambhu Nath 
.; Sarkar: case. (sup ra) was given by this 
“Court on 19 April.l979. —— 


k de The petitioners “challenged the , 
“orders of detention. after -their ‘release. 

' The, grounds of challenge. are’ two-fold. 
First, the ‘orders of release of, the' peti-- 
tioners amounted to and were ^ofders of 
revocation or expiry. of earlier detentiori 


ordérs.: "Second, thé :State ^was not com- -` 


„petent Xo pass subsequent. orders of déten- ` 
"Hon .on the same facts and. grounds: "as. in 
. the earlier orders of detention. i 


10. `The contentions- of the State 3 
"were these. The orders of release. were 
made by the State pursuant to the deci- 


'sion of this Court in Sambhi Nath Sarkar:. 


“case: (1973) 1 SCC 856 — (AIR 1978 SC 
1495 = 1973 Cri LJ 1155) (supra)... The 
State had no option but to ole release , 
only. because- of the decision in Sambhu . 
Nath Sarkar case (Supra) The earlier de- : 
tention’ orders -because of the- decision in... 

Sambhu Nath Sarkar case (supra) could . 

‘not-be said to be orders with the authority 
of law. Therefore, the. orders of deten- 
- tion subsequent to. their release were new 
Orders on fresh facts and had no relation 
to the previous. orders... 


-~ I. , The Ai intone? of futenat 
Security Act, 1971 hereinafter referred to. 
as the Act confers power. on the Central. 
‘Government or the State Government to 
make orders detaining persons as mention- 
ed in Section 8 of Act. The present 
petitions turn on the interpretation of the 
provisions contained in Section 14 of the 
Act. _ Broadly - stated, Section 14 of the 
, Act provides that a detention order may, 
at any time, be revoked or and., 
the revocation. or-e -of the detention 
order ‘shall not bar the making of a fresh 
detention order Sere fresh facts have- 
arisen after the date of revocation or ex- 
pity on which Mig Central- Government or . 


P 


:aen TR. bu v: : Ste a W.. 


a State Govemmalt is satisfied thet. such © 


an order should be?made. `- i 
12. This Court in: "Sambhu . Natli 


SC 1425 —:1978:Cri-LJ 1155); (suj ra .held: 
that Section: 17-A:-of::the. “Att: which was 
. introduced in-1971- did‘ not satisfy the re-- 
uirements of “Article 92- 
onstitution.: Section 17-A of the Act was 
"held. to offend. the--provisions of the. Con- 


: Stitution. The P ioner was released in 
that case; +: " 
18. This Cou. in "Sanibhu. -Nath ` 


Sarkar. case fe) 1. SCC 858.— (AIR: 
1973 SC 1425) (supra) did riot express any 


opinión on the: estion whether the 
maximum period of detention which was 
prescribed by Section 18 of the Act as 
.amended in 1971 was valid. The provi- 
sions’. of Section 18 .as- amended. were: 


that the prevention could be for twelve ` 
months from the date of*detention or until ` 


the expiry: of the. Defence of India. Act 
whichever is later: ` 


14. ‘This Court in Fagu Shaw v: 


State ‘of West Bengal, AIR 1974 SC 618 ` 


= (1974 Cri t 480) held'that the maxi- 
mum period of detention fixed with re- 
ference to the duration of an emergency 
is the maximum period fixed by Parliament 
in accordance with the provisions of the 
Constitution.-- : 

15... The orders of release indicate 
that the. State Government put the orders 
of detention out of the way.. The peti- 
tioners could not be released if the deten- 
tion orders were considered by. the State 
Government to be authority for detention. 
The orders of release also show that the 
Government did not a 
of detention. The release orders further 
establish that the State Government’ found 


that the orders of detention were not. 
effective. 
: 16. The contention -of the State 


that the previous orders of detention were 
non-est is insupportable. The stark reality 
. of the detention of the petitioners cannot 


‘ybe effaced. It is apparent that the orders _ 


of detention . after the release contain 
identical grounds as- in the earlier orders. 
of detention. The subsequent orders of- 


detention are not based on fresh“ facts . 


after the orders of release. 

17. There can: be no: casuistry with 
the orders of release. These orders of 
"releasé amount to revocation of the orders 
of detention. The contention of the State- 
that the previous orders were illegal and 


therefore the release orders did not amount. S 
‘to’ revocation is utterly unsound. If, ac- 
os. to. PS State, the previous orders - 


: Court in .Hazibandhu. 
^ Magistrate: Cuttack, (1969): 1 SCR 227 = 
(AIR 1969°SC 48 = 1969 Cri LJ 274) to 
‘include not only revécation of an order 
“which -is otherwise valid. arid - operative 
.but also orders which are invalid. Re- 
` -vocation means cancellation of the > previous 
orders.” 


(a) of the. 


: Bengal, (1979) 3 SCR 165= 


(1978 Cri Lj 627) 


- orders of release were construed 


approve of the orders ` 


.vious: orders. of detention 


B. (hay € [o De “ffs, 120. '$. C. "T 


Were illegal át cannot be denied that the . 
"s petitioners were in'fact. detained. The-ex- . 
`. pression “revocation”-has been held by this: - 
Sarkar case (o 1.SCC.856—(AIR: 1978 : 


Das -v. . District 


18.- In four recent decisions of this 
Court -in Ujjal Mondal v. State of West 
(AIR 1972 SC 
erm ‘= 1972 Cri LJ 916); Masood Alam 

Union öf, India, AIR 1978 SC 897 = 
.Mrinal Roy v. State of | 
West Bengal, (1973) 2 SCC 822 = (AIR 


~ 1974:SC 1796) and -Chotka Hembram v. 


al, AIR. 1974 SC 432 
i Court A 







jon or ‘exp 


"Ujjal Mandal cassit Sipe athe order d of. de 


tention was: not: FAN UE pn the ex- 
iry‘ of three’ months. . "This | urt, there- 
tore, held ‘that non. confirm tion would 
amount. to revocation of the/earliér order. 
In Masood Alam case;( (gdpra) the orders. 


` of reléase were held d fr giount to revoca- - 
tion or expiry ofthe 


lier orders of 
detention. In Mrinal Roy case ore fe the 
Court to amount to revocation of previous 
orders. In Chotka Hembram case (supra) 
the orders of release consequent on the 
decision of this Court in Sambhu Nath 
Sarkar case (supra) were held to be re- 
vocation of the previous orders of deten- 


tion: 

‘+ 719. The word “revocation” means 
“analia , rescinding, withdrawing. In thel 
.facts and circumstances of the case orders 


of release cancelling orders of detention, 
amount to revocation of orders of- deten- 
tion. The :word. “expire” means to come, 


'to an end or to put an end to, or to ter-| 


minate or-to become void, or to become 
extinct. The orders of release show that 
the Government accepted the position that 
the previous orders terminated and came: 
toan end: and the petitioners were 


:released. ze 
-. 90. 
-< the: ‘orders of release were revocation 


. For these i reasons we hold that 


the.previous orders-of detention. The pre- 
also expired 
when.the Government passed orders 

release: The. second orders of detentio 


tion. H of the. Act. 
= oF 2 "Petitions. allowed. 


.are in violation -of the provisions of Se 
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A. N. RAY, C. J, P. JAGANMOHAN 

REDDY, K: K. MATHEW, M. H. BEG 

AND A.. ALAGIRISWAMI, JJ. 
` W. P. No. 1999 of 1973: d 


Haradhan Saha; Petitioner v. The State . 


of West Bengal and others, Respondents. ` 
W. P. No; 1918 of 1978:. =. 

. Madan Lal Agarwala, Petitioner v. 
The State of West Bengal and others, Res- 
pondents. : 


Writ Petns. Nos. 1999 & 1918 of 1973, - 


DJ- 21-8-1974. pe 
Index Note :— (A) Maintenance of In- 
ternal Security Act (1971), Pre. — Con- 
stitutional validity of the Act — Act does 
not violate Arts, 19; 21, 22 and 14 — (X- 
Ref :— Constitution of India, Arts. 19, 21, 
22 and 14). ES Do FON 
. Brief Note :— (A) The constitutional 
validity of the Maintenance of Internal 
Security Act, 1971, was challenged as viola- 
tive of Articles 19, 21, 22 (5) and 14. The 
petitioners contended that the Act violat- 
* ed Article 19 inasmuch as the order of 
. detention could be passed on acts sought 
to be prevented which acts were not 
defined. It was said that the power was 
so unguided that acts forbidden and acts 
not forbidden by law were treated alike 
to be the foundation for detention. Arti- 
cle 21 was violated because a detenu was 
not given the right to be heard on all 
facts and circumstances. Article 22 was 
violated by the Act because it did not pro- 
vide for impartial and judicial considera- 
tion of the representation. by the Govern- 
ment. Section 8 of the Act violated Arti- 
cle 14 because it permitted the same of- 
fence to be a ground for detention in dif- 
ferent and discriminatory ways. A might 
be prosecuted but not detained preven- 


tively or B might not be prosecuted but: 


only detained preventively or C might be 
prosecuted and also detained preventively. 
Held that the Act did not suffer from 

any constitutional infirmity. and is valid. 
(Para 35) 


Constitution has conferred rights ` 


under Article 19 and also adopted preven- 
tive detention to prevent the greater evil 
of elements imperilling the security, the 
safety of a State and the welfare .of the 
Nation. It is not possible to think that 
a person who. is detained will yet be free 
to move or assemble or form association 
or unions or have the right to. reside in 
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. ATR. 
any part of,-India or have the freedom 
of speech or expression. , _. (Para 20) 
There is am obligation on the State 
under the Act to consider the representa- 
tion of a.detenu. The Advisory Board has 
adequate power to examine the entire 
materials. The Board may call the detenu . 
at his request. The coüstitution of the 
Board, which is.to consist of Judges or- 
persons qualified’ to be Judges of High 
Court observes the fundamental of fair. . 
play and principles of natural justice. It 
is.not the requirement of principles of 
natural fustice that there must be an oral 
hearing. Section 8 of the Act which casts 
an obligation on the State to consider the 
representation affords the detenu all: the 
rights which are guaranteed by Art. 22 (5). 
(Para 94), 
The representation is to be considere 
by the Advisory Board by following the 
substance of natural justice as far as it 
is consistent with: the nature of the im- 
pugned Act, the naturé of the relative 
jurisdiction of the Government and of 
the Advisory Board’ Procedural reason- 
ableness for natural justice flows from 
Article 19. Article 22 6) speaks of liberty 
and making of representation. The com- 
bined result of clauses (4), (5) and (6) of 
Article 22 is that a procedure which pe 
mits representation will give all the facts 
before the Board. (Para 25) 


An opportunity of making a represen- 
tation cannot be equated with an oppor- 
tunity of oral hearing or hearing’ before 
a Court and the procedure of judicial 
trial. As long as there is an rtunity 
to make a representation against the ordet 
of detention and as long as a representa- 
tion is to be considered by the Advisory 
Board, there is no unreasonableness in re- 
gard to the procedure. (Para 28) 
. The detaining authority is under & 
duty to give fair consideration to the re- 
presentation made by the defenu but it is 
not under a duty to disclose to the detenu 
any evidence or information. The duty 
to act fairly is discharged even if therd 
is not an oral hearing. Fairness denotes 


-abstention from abuse of discretion. 


(Para 80) 

The principles of natural justice, in 

so far as they are compatible with deten- 
tion laws, find place in Article 22. itself 
and also in the Act. Even if Article 19 
be examined in regard to preventive 
detention, it does not increase the content 
of reasonableness required to be observed 
in respect of orders of preventive deten- 
tion. The procedure in the Act provides 
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for fair consideration of the representation. 
Whether in a particular case, a detenu 
has not been afforded an opportunity of 
making a representation or whether the 
detaining authority is abusing the powers 
of detention can be brought before the 
_ Court of Law. ~ (Para 81) 


The power of preventive detention is 
qualitatively different from punitive deten- 
tion. The power of preventive detention 
is a precautionary power exercised in rea- 
sonable anticipation. It may or may not 
relate to an offence. It is not a parallel 


proceeding. It does not overlap with. 
pun even if it relies on certain 
acts for which prosecution may be launch- 


ed or may have been launched. An order 
of preventive detention may be made be- 
fore or during prosecution. An order of 
preventive detention may be made with 
or without prosecution and in anticipation 
or after discharge or even acquittal. The 
pendency of prosecution is no bar to an 
order of preventive detention. An order 
of preventive detention is also not a bar 
to prosecution. (Paras 19 and 32) 


Article 14 is inapplicable because pre- 
ventive detention and prosecution are not 
synonymous. The purposes are different. 
The authorities are different. The nature 
of proceedings is different. In a pro- 
secution an accused is sought to be punish- 
ed for a past act. In preventive deten-. 
tion, the past act is merely the material 
for inference about the future course of. 
probable conduct on the part of.the 

etenu. AIR 1972 SC 2256; AIR 1972 SC 
2561; AIR 1978 SC 770 & AIR 1974 SC 
816, Rel. on; AIR 1974 SC 1161, Over- 
ed. (Paras 38 and 84) 


Chronological Paras 
AIR 1974. SC 618 1974 Cri LJ 486, 
Fagu Shaw v. State of West Bengal 27 
AIR 1974 SC 816=1974 Cri LJ 699, Debu 
Mahto v. State of West Bengal | 384 
AIR 1974 SC 1161 = 1974 Cri L] 817, 
Biram Chand v. State of Uttar Prades 
34 
AIR 1973 SC 770 1973 Cri LJ 590,- 
-Abdul Aziz v. Dist. Magistrate, Burdwan 
f -34 


AIR 1972 SC 2256 = (1978) 3 SCJ 362, 
Borjahan Gorey v: State of West Bengal 


Cases Referred : 


AIR 1972 SC 2561°= (1973) 4 SCC 76, 
Ashim Kumar. Hay v. State of Wesp 
Bengal ks. MA 

AIR 1970 SC 564 = (1970) 3 SCR 530, 

Bank Nationalisation Case, R. C. Cooper 

v. Union of India : seu gl 


(Ray C.J.) IPs 14] S. C. 255 


AIR 1950 SC 27 = 1950 SCR 88 = 51 
Cri LJ 1383, A. K. Gopalan v. State of. 
Madras: . | 2M 
Judgment of the Court was defivered by 

RAY, C. J. :— The constitutional vali- 
dity of the Maintenance of Internal Secu- 
rity Act, 1971, being Act No. 26 of 1971 
is challenged in these petitions. 

. 89 First, it is said that the law of 
preventive detention is unreasonable, and, 
therefore, it violates Article 19, Second, 
it is said that the Act violates Article 21 
because the guarantee of a right to be 
heard is infringed. Third, it is said that 
the Act does not lay down the just pro- 
cedure for giving effect to Article 22 (5). 
Fourth, it is said that the Act violates Arti- 
cle 14 because it permits discrimination. 

8. The Act confers powers on the 
Central Government or the State Govern- 
ment to make orders directing detention 
of persons. Section 8 of the Act provides 
that when the Central Government or the 
State Government is satisfied with respect 
to any person that with a view to prevent- 
"g nm from acting in any manner pre- 
je icial to (i) the defence of India, the re- 
ations of India with foreign powers, or 
the security of India, or (ii) the. security 
of the State or the maintenance of public - 
order, or (iii) the maintenance of supplies 
and services essential to the community, 
District Magistrates, Additional District 
Magistrates or: Commissioners of Police 
can pass orders of detention. 

4. . The Act provides in sub-sec- 
tons (8) and (4) of S. 8 that when any 
order is made for detention, the officer 
Shall forthwith report the fact to the State 
Governnient with the grounds on which 


_the order has been made and such other 


particulars as in his opinion.have a bear- 
ing on the matter. Further, no order shall 
remain in force for more than twelve days 
after the making thereof unless in the 
meantime it has been approved by the 


‘State Government; The proviso to sub- 


section (8) states that where under Sec. 8, 
e grounds of detention are communicat- 
ed by the authority making the order after 
five days, but not later than fifteen days 
om the date of detention, this sub-sec- 


"tion shall apply subject to the modifica- 


tion that for the words "twelve days", the 


94. words, “twenty-two days" shall be sub- 


stituted. When any order is made or ap- 
proved by the State Government, the State 
Government shall, within seven days, re- 


port. the fact to the Central Government 
_fogether with the grounds on which the. ` 


order has been made and such other parti- 


Te within, 80 


: 9156 S. C. [Prs.. 412]. 


E cülàrs as^in. i the opinion: of the State Gov- 


;emment háve.à bearing. on the, mere 
* for the. order, 


5. ~ ‘Section 7 of: the Aet states that . 
i the: Central Government or the State”. 
Government or:an officer specified in sub- 
. section (2) of S.-3 of the Act has reason 
to believe: that a ‘person in respect of 
~.. whom a detention: order. has been made = 
has abséonded or is “concealing himself, 
a report in‘ writing is to be made to the ` 
. Presidency Magistrate ‘or a Magistrate of. 
.the first .class;; Thereafter. the provisions . 
K of Sections 87, 88 and 89 of the Code of: 
' Criminal Procedure 1898 (now, the cor- 
-resporiding sections in the 1978 Act) shall 
apply in respect of the said person and 


rty. as. if ‘the’ order directing that _ 


his prope , 
“he be etained; were a warrant issued by ^ 


the M te. An order can also be `S 
passed g such person to. appear and - 
if he fails to comply with the ctions 


he shall unless he proves that it-was not. 
possible for him to comply therewith and ` 
- that he had, within the period specified _ 
in the ordei, informed the officer of the 
reason which. rendered compliance there-. 
with impossible-and of his whereabouts, 


" be punishable. with imprisonment ‘for a. 


-term: which may. extend: “sto, one. year or. 
"with fine or with: both SEA oU 


6. ` Section 8 def that: when. 
a person is.-detained. the -authority -making - 
“the order shall, as soon as may. be, but 
| ordinarily ‘not later than five days and 


in exceptional circumstances not later than '. 


fifteen days, from the date of détention, 
communicate to him the ground on which . 
the order has been D and. shall afford . 


him the opportunity of making a represen--- 


, tation, against the. order to the appropriate 

^ Government. x 
i KA . €TRe Government constitutes:one- 
| ‘ér moré? Advisory Boards. The. Board | 
: shall consist! of. three Miele whore; or. 

‘have been, or arè qualified: to be appoint": 
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z concerned. 
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the materials placed before it and, ‘after 
calling for such further. information as it: 
may deem necessary from the appropriate - 
` Govérnmient or from ‘any. person called. for,- 
the purpose through thé appropriate Gov- -< 
emment-or from the person concerned: 
and ifim-any particular case, it considers =: 
it essential.so td do or if the person con~. 
-cemed desires" tobe. heard, A= hearing - * 
“himin “person; : “submit: ifs: report Itó. the `` 
appropriate Government within, 10 weeks: 

m the date of: détention. | The- report ; 


of the “Advisory “Board -shall . Specify. in ‘a. 


Du arate put art thereof the opinion of the. 
Advisory Board as to whether-or not there » 
is sufficient cause for the detention of the. 
person concerned. If there is a difference 
of opinion of the. Advisory Board, the. . 
opinion of the: majority. of such members .: 
shall: be deemed to be the opinion of the - 
Board. A. person against whom detention. - 
order has been made is not entitled to 
ap, ear by a legal practitioner before the.: 
Advisory. Board. - f 4 
| 8. ^. Under. Section: 12 of the Act 
wheré the Advisory Board :has reported 
that there is sufficient cause for the deten- 
_tion of a person, the appropriate Goverh- `- 
“ment may confirm the detention order 
‘and ‘continue the detention: ofthe. person 
‘Ifthe. -Advisory ` Board ^re- . 
orts that there is:no sufficient cause ca 
detention, the appropriate Government : 
shall: tevoke the detention order..  . ‘A 
55.19." -:Section?14 ‘provides: that with- .;. 
oùt, P T to the provisions of Sec- 
tion--21 of the General Clauses Act; 1897, 
a detention order-;ay, at.any: tine, be 


u revoked by the appropriate Government. - 


1L. Section: 15 provides that” thes 
appropriate Government may. 'at any. time, 


^ direct the release of any person “detained . 


"without "conditions or upon” such “condi - 
‘tions specified in the direction. "The: Gov-: 
* erninent may. also cancel his réleasé. ; 


12. -In the. -background, of: bia 


ed, as: Judges. ofa High Court. The ‘ap- ¿"provisions of the -Act the petitioners. cot«': 


., propriate-Gpyernment shall appoint.one of 
_. thé ‘membérs of the Advisory Board who.. 
cod or has been;.a Judge of the High. Court“ 
"to be ‘its. Chairman: . ; A detention. order ;is ^ 
to- be placed” before . thé., Advisory: Bo 
days..from- the; adate» of detén- ~ 
order: 
representation made: by the ': 
person :concern repa. of the.: 
- officer. makin the -order shall be placed - 
' before the Advisory Board. These are the. . 
E prov ione “of Section-10 of the Ach -= ~ 
"7€. B The Advisory Board under’ Sec. 
l tion. ll of $ the Act shall, after. ip a 


tion under the 
. detention, the r 


; The -giounds of. 


‘tend: as follows :; (The: Act does not pro-.. 
"vide for an objective. detérmiriation of the 
"facts; which: are. the foundation of.a deci- ; 
.sion for detention. The opportunity to- 


Xs dg s representation ‘cannot be réason- . 


ablejif.the order does: ‘not: disclose the - 
material- on: the basis óf which the detain- 
: ing authority- arrives ata conclusion- that . 
- grounds for. detention-exist^ -The Tepresen- >. 
tation cannot be: “reasonable. if the^detenu . 
has no^ g portunity to test the ‘truth of . 
- the. matétials relied on for detention. The .. 
“Act dóesznot defie- or ‘lay. down. ‘the. 
"standards. dor. puede assessment ` of the 


"e 





1974 . H. Saha v. State of W. B. 


grounds for detention. The.Act does not 
oblige the Government to consider the re 
presentation against detention and decide 
every detention on facts and on law | 
Against grounds communicated to the 
~ détenu. Aa 
f 18. In short, it is said’ that the 
- order of detention should set out all the 
materials on the basis of which the ap- 
propriate Government comes to a con- 
clusion that it is necessary to detain a per- 
son. Mere recital in the order that with 
a view to preventing a person from acting 
in any mauner prejudicial to the defence 
of India, the relations of India with pu 
powers, or the security of India, or the 
security of the State or the maintenance 
of public order, or thé maintenance of 
supplies and services essential to the com- 
munity does not enable the person de- 
tained to attack the grounds for detention 
and to prove by material in rebuttal his 
innocence by consideration of the repre- 
sentation. 


14. The der contended that 
the Act permits detention for two years or 
even until the expiry of the period of pro- 

- clamation of emergency and therefore it 
is an unreasonable restriction in violation 
of Article 18: without six monthly review 
with a judicial approach. With regard to 
the report of the Advisory Board, it is 
said that the reasons for rejecting. repre- 
sentation must be available to.the pérson 
detained. This is said to be necessary to 
enable the person detained to come u 
before the Court for judicial review and 
in aid of his right to liberty. : 

15. i The petitioners, therefore. con- 

` tend that the law of preventive detention 
is unreasonable, in violation cf Article 19 
inasmuch as the order of detention can 
be passed on acts sought to be prevented 
which acts are. not’ defined. It is said 
that the power is-so unguided that acts 
forbidden and acts-not forbidden by law 

‘are treated alike to be the foundation for 
detention. "E : 

16. The petitioners contend that 
Article 21 is violated because a detenu is 
not given the right to be heard on all facts 

and circumstances. The petitioners sub- 
mit that whether deprivation of liberty 
is punitive or preventive, the right to be 

. heard is guaranteed by Article 21. 

17. 
Article 22 is violated by the Act because 
it does not provide fof impartial and: judi- 
cial consideration of the represéntation by 
the Government. The Act meérély repro- 
duces the language of Article 22--which 
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effect to Article 22 (5). 
^to be prevented and which are mentioned 


, free to move 
The petitioners contend that 


[Prs. 12-00] S$. C. 2157 


creates a fetter on the power of the Legis- 
lature. This Act does not provide any 
machinery and just procedure for giving 
The acts sought 


as grounds for detention are not defined. 
Therefore, power is unguided and unbridl.. 
ed. The Act is so framed by reproducing 
Article 22 (5) that nothing is shown to 


'spell out the requirements. of procedure 


available in a reasoriable manner to ensure 
fair play and justice against grounds com- 
municated and'not withheld under Arti- 
cle 22 (6). ] 

18. Finally, the petitioners con- 
tended that Section 8 of the Act violated 
Article 14 because it permits the same of- 
fence to be a ground for detention in dif- 
ferent and discriminatory ways. The peti- 
tioners submit that A may be prosecuted 
but not detained preventively or B may 
not be prosecuted but only denied ore 
ventively or C may be prosecuted and also 
detained preventively. 

19. The essential concept of pre-, 
ventive detention is that the detention of, 
a person is not: to punish him for some-; 
thing he has done but to prevent him from! 
doing -it. The basis of detention is the! 
satisfaction of the executive of a reason-| 
able probability of the likelihood of the. 
detenu acting in a manner similar to his 
past acts and preventing him by deten-! 


tion from doing the same. A criminal con-| 


viction on the other hand is for an act. 
already done which can only be possible: 
by a trial and legal evidence. There is 
no parallel between prosecution in à Court, 
of law and a detention order under the Act.; 
One is a punitive action and the other; 
is a preventive act. In one case a person, 
is punished to prove (sic) (on proof of?) 
his guilt and the standard is proof beyond 
reasonable doubt whereas in preventive 
detention a man is prevented from doing 
something which it is necessary for reasons 
mentioned in Section 8 of the Act to pre- 
vent. .- 2 
A: 20. . Constitution has conferred 
rights-under Article-19 and also adopted 
preventive detention tó prevent the greater 
evil of: elements imperilling’ the security, 
the safety of a State and the welfare of 
the Nation. It is not possible to think 
that a person who is detained will yet be 

ve or assemble or. form associa- 
tion or unions or^have the right to reside 
In any part of India or have the freedom 
of speech or expression. -Suppose a per- 
son: is prosecuted of an offence of cheating 
and convicted after trial it is not open 





to bim to say that the imprisonment should 
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be tested with reference to Art. 19 for its 
reasonableness. A law which attracts Arti- 
cle :19 therefore must be such as is capa- 
ble of being tested. to be reasonable under 
clauses (2) to (5) of Article 19. 


21. This Court in A. K. Gopalan 
v. 'State.of Madras, 1950 SCR 88 =. (AIR 
1950 SC 27 = 51 Cri LJ 1883) held that 
Article. 22 is a complete code and. Arti- 
cle 19 is not invoked? those cases.. It 
is now -said that thecyiew in Gopalan’s 
case (supra) no longer holds the field after 
the decision -in the Bank Nationalisation 
case (1970) 8: SCR 580 = (AIR 1970 SC. 
564). In the: Bank Nationalisation case 
(supra) this Court held that Article 31 (2) 
is not a complete protection for acquisi- 
tion of property by the two tests of antho- 
rity of law and compensation. This Court 
said that the direct impact of such an act 
of acquisition might invade rights under 
Article 19, and, therefore, the acquisition 


could be tested as to whether it was a, 


reasonable restriction on the rights guar- 
anteed under Article 19. Article 19 (1) (f) 
deals with the right to acquire, hold and 
dispose of property. It is apparent that 
after a person's property has been acuuir- 
ed by the State he cannot acquire; hold 
or dispose of the same property. In the 
Bank Nationalisation case (supra) it is said 
that the acquisition which left the Banks 
free to do business other than bankin; 


"tion of such a- person. i ; 
may be possible that an act which is nót.: 
fall within the. : .- 


or a- forbidden act. In--some eases the 
person who -has not already committed a 
crime is likely to commit an act to .pre- 
vent which Section 3 provides for- deten-. 
Some times, it; 


forbidden by law may s 
ambit.of.Section 83. Such cases may be, . 
dealing with relations of India with foreign. | 


: powers or. maintenance of public order. 


was rendered unreasonable by reason of- 


the Banks bemg deprived of the" where- 
withal to carry on the business. The right 
guaranteed under Article 19 (1) (g) to 


carry on any occupation, trade or business. 


were therefore held to be directly invaded 
by the nationalisation of Banks. It is in 


this context, that the Bank Natlonalisation. 


case (supra). held that in spite of Arti- . 


'clé 31 (2) the . acquisition of property 
directly “impinged on the right of the 
Banks to carry od. business other.-than 
Banking guaranteed under Art. 19 (1) (g) 


and Art. 31 (2) was not a uM T . 
t. 


infringement of that guaranteed right. ; 

. .92. . We.may proceed on the: as- 
sumption that the Act which is for.pre- 
ventive deterition-may be tested with re 
gard to its reasonableness with refererice 
to Article 19.. Section S:of the Act is to 
.be interpreted in the light of various. ex- 


isting Statutes which deal with the various 


acts mentioned in-Secton:8.. Acts sought 


to be prevented are found. in various legis- 


“lations like: the Essential Comniodities Ach. 


the - Essential , Services .:.. Act. Jt is-not 
necessary that the gees tobe .detained 
should. have actual 


y committed. a: crime _ 


98. The- Preventive Detention Act 
of 1950 was considered by this Court and 
it is an established rule of this Court tbat 
a detenu has a right to be apprised of 
all the materials on which the order of 
detention is.based or approved. The only 
exception is: as provided: in Cls. (6) and 
(8) of Article 22 where it is not necessary 
to disclose facts which may be considered 
to be against the public interest to dis- 
close. l 

24, The representation of a .de- 
tenu is to be considered. There is an 
obligation on the State to consider the 
representation. The Advisory Board has 
adequate power to examine the entire 
materials. The. Board can also cal for 
more materials. The Board may call the 
detenu at his: request. The Constitution 
of the Board shows that it is to consist 
of Judges or persons qualified to be Judges 


of the High Court. The ‘constitution of 
‘the Board:-observes the. fundamental of 


fair play and" principles. of natural justice. 
It is not Eod ep of principles of 
natural justice that there must be-an oral] ` 


hearing. Section 8 of.the Act which casts| - 


an obligation on the State to consider the 


‘representation affords. the. detenu ‘all the 


rights which are guaranteed: by. Article 22 
(B). The Government considers the . re- 
presentation to Ascertain essentially whe- 
ther the order is in^confórmity with the 


-power under the law... The Board, on the. 
" other hand, considers: whether. in the light 


of the representation: theré is sufficient 
cause for. detention. ; e 


. 25. The representation is to be 
considered by ‘the Advisory Board by 
following the substance of nafural justice 
as far as it is consistent: with the nature 
of the impugned Act, the nature of the 
relative jurisdiction .of the Government 
and of 


from Article 19. Article 22 (5) speaks of| 


‘liberty and making of representation. The 


combined result of clauses (4), (5) and (6) 
o£iAfticle.22 is. that.a procedure which 


euni. -representation will give all the 


acts "before: the E 


„Board. Article .22 (5)| 





e Advisory: Board. - Procedural|. : 
„reasonableness for.natural . fete. de i PR 
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shows that law as to detention is neces- 
sary. The requirements of that law are 
to be found in Article 22. Article 22 gives 
the mandate as to what will happen in 
such circumstances. 


29. The opinion of the Board as 
well as the order of the Government re- 
jecting the representation of the detenu 
must bs after proper consideration. There 
need not be a speaking order. There is 
also no failure of justice by the order not 
‘being a speaking order. -that is neces- 
sary is that there should be a‘ real and 
proper consideration by. the Government 
Bii NES 


the Advisory Board. . 


27. Section 14 of.the Act clothes 
the authority with the power of revoking 
or modifying the detention order at any 
time. Such a power. which is for the 
benefit of the detenu carries with it the 
duty to exercise that power whenever and 
as soon as changed or new factors. call 
for the exercise of that power. This shows 
that the authorities can consider new 
factors or changed circumstances. This 
Court has already held in Fagu Shaw v. 
State of West Bengal, AIR 1974 SC 613— 
(1974 Cri LJ 486) that when Parliament 
prescribed two years or until the expiry 
of the Defence of India Act, whichever is 
later, it satisfied the requirements of Arti- 
cle 22 (7) (b) of fixing the maximum 
period. The further requirement of a six 
monthly review as contended for by the 
petitioners suggests a new provision. That 
does not go to reasonableness but to policy 
of legislature and due process of law. 


28. Section 8 of the Act follows 
the provisions of Article 22 (5) of the Con- 
stitution. Article 22 (5) enjoins upon the 
detaining authority obligation to afford to 
detenu earliest opportunity of making a 
representation against the order. An op- 
portunty of making a representation can- 
not be equated with an opportunity of 
oral hearing or hearing peiors a Court 
and the procedure of judicial trial. As 
long as there is an opportunity to make a 
representation against the order of deten- 
tion and as long as a representation is to 
be considered by the Advisory Board, 
there is no unreasonableness in regard to 
the procedure. The duty to consider the 
representation does not mean a personal 
hearing or the disclosure of reasons. Pro- 
cedural reasonableness which is invoked 
by the petitioners cannot have any abstract 
standard or general pattern of reasonable- 
ness. The nature of the right infringed, 
ithe underlying purpose of the restrictions: 
imposed, the extent and urgency of the 
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evil sought to be remedied thereby, the 
disproportion of the imposition, the pre- 
vailing conditions at the time, all provide 
the basis for considering the reasonable- 
ness of a particular provision. The pro- 
cedure embodied in the Act has to be 
judged in the context of the urgency and 
the magnitude of the problem, the under- 
lying purpose of the restrictions and the 
prevelling conditions. 

29 Principles of natural justice are 
an element in considering the reasonable- 
ness of a restriction where Article 19 is 
applicable. At the stage of consideration 
of representation? by the State Govern- 
ment, the obligation of the State Govern- 
ment is such as Article: 22 (5) implies. 
Section 8 of the Act is in complete con- 
formity with Article 22 (5) because this 
section follows the provisions of the Con- 
stitution. If the representation of the 
detenu is received before the matter is 
referred to the Advisory Board, the de- 
taining authority considers the representa- 
tion. If a representation is made after the 
matter has been referred to the Advisory 
Board, the detaining authority will con- 
sider it before it will send representation 
to the Advisory Board. 


30. Elaborate rules of natural jus- 
tice are excluded either expressly or by 
necessary implication where procedural 
provisions are made in the statute or 
where - disclosure of relevant information 
to an interested party would be contrary 
to the public interest. If a statutory pro- 
vision excludes justice then the Court does 
not completely ignore the mandate of the 
legislature. The Court notices the distinc- 
tion between the duty to act fairly and a 
duty to act judicially in accordance with 
natural justice. The detaining authority 
is under a duty to give fair consideration 
to the representation made by the detenu 
but it is not under a duty to disclose to 
the detenu any evidence or information. 
The duty to act fairly is discharged even 
if there is not an oral hearing. Fairness 
aes abstention from abuse of discre- 

on. 


31... Article 22 which provides for 
preventive detention lays down substan- 
tive limitations aswell as procedural safe- 
guards. The principles of natural justice 
in so far as they are compatible with de- 
tention laws find place in Article 22 itself 
and also in the Act. Even if Article 19 
be examined in regard to preventive de- 
tention, it does not increase the content 
of reasonableness required to be observed 
-in respect of orders of preventive deten-; 


"Court of Law, v «o 
82. 


„tion: i$- qualitatively different : from. puni- 














-lor may not relate to an:offence. 
launched -org may have been-laun 


before or during prosecution. 


or after discharge or even acquittal. The 


order'of preveritive detention. 
of preventive, detention 
to prosecution. . ` 

83. 


tion are not synonymous. . 
are different. The authorities are different. 


The nature of proceedings is different. In f 
a prosecution an accuse is.sought to bé - 
punished for a past act. In preventive de- : 


tention, the past act is merely the material 
for inference about rse 0 
robable conduct on the- part of the 
etenu. SS ST 200 


. 84. 
Court on this subject are many.- The deci-. 
sions in Borjahan Gorey v. State of West 
Bengal.reported in AIR 1972 SC 2250, 
Ashim Kumar Ray v. State of West Bengal, 
reported in AIR 1972 SC 2561; Abdul Aziz 
v. The Distt, Magistrate, Bardwan, re- 
pud in AIR 1978 SC 770 = (1978. Cri 
J 500) and Debu Mahto v. State of West 
Bengal, reported in AIR 1974 SC 816 = 
(1974 Cri LJ 699) correctly lay down the 
principles to be followed as to whether 
a detention order is. valid’ or not. 
decision in Biram Chand v. State of Uttar 
Pradesh, reported in AIR 1974 SC 1161 
= (1974 Cri LJ.817) which is a Division 
Bench decision of. two learned Judges is- 
contrary to the other Bench decisions 
consisting in each case of three learned 
udges. The principles which can be 


roadly stated are these: First, merely- 


'|bécause a detenu is liable to be tried in 


. Ja.criminal Court for the commission of a. 


5e Thè powér of preventive deten- - 


tive detention. The power,of preventive .' 1 
‘detention is a precautionary power. ex- | 
ercised in reasonable áptcipeHod. "It may . Iss 
: ^ft is not. 
a parallel proceeding. -.It does not:ovërlap `; 
"with “prosecution: even if: it relies, on -cer-`- : 
:|tain facts fot: which prosecution may be - 
ched, An 
order of preventive detention may be made * 
‘An order ` 
lof preventive detention may be made with. `- 
‘lor without prosecution and in anticipation : 
pendency of prosecution: is no” bar'to an.. 


An order ~ 
is-also not a‘ bar ` 


"Arücle “14 is inapplicable he: - 


‘ cause preventive detention and prosecu-: gn 
The purposes : 


the future course of." 
l NT order was for a collateral pu 
The recent decisions of this. 


: for an order of detention. 


The . 
~. Anti-Hoarding O 


xo 
a 


ALR 


ed for'd fair length of. time, i£ m 
:sible-to contend that- there, co 





se becausé.- 


.he was released on 26 March, 1973, and 


the detention order was.of the’ same day. 
It was also said that-one incident was said 
to be the, ground, in the order*of deten- - 
‘tion and one incident should not suffi 


87. The ground given in Madan 


Lal Agarwal’s case is that he in collusi 
with his father had hoarded 8 ub 84 


.kg. of rice, 2 quintals 88 kg. of flour and 
l quintal 96 kg. of suji and further that 


he ‘had no licence as required by Sec. 4 
of the West Bengal Essential Foodstuffs ; 
' : er, 1966. The detain- 
ing authority said in the grounds: “It is 


“apparent in the aforesaid facts that“ you 


in collusion with your father are likely to 
withhold or impede supply "of “foodstuffs 
or rationed articles’ essential to the com- 


` munity”. The future behaviour of Madan 


Lal Agarwala based on his -past i 
in the light-of surroundin ae f 
is the real: ground. of detention. It iş 


at 


^ 


(3974 > 
` needless to stress the obvious that Madan 


Lal Agarwala’s acts are gravely prejudi- 
cial to the maintenance of supplies esséhn- 
tial to the. community. -~ - : - 


38.. It was said “in the case of . 


Haradhan Saha that he: was released on 
25 July,.1973 and he was arrested on 7 
August, 1978, pursuant to.a detention order 
dated 31 July, 1978. It is, therefore, said 
that the detentión order was passed for 
collateral purposes. 'The grounds in the 
detention order are that on 19 Juné, 1973, 
Haradhan E ru ah 2 A ya 
smuggling 115 bags of rice weighi 

Mm 80 -kgs. to Calcutta . Mecum a a 

v 


coal by engaging lorry without an 

ermit or authority. Haradhan Saha. vio- 
ated the provisions of West Bengal Rice 
and Paddy (Restriction on Movement by 
Night) Order, 1969, and West Bengal Rice 
md Paddy (Licensing and Control) Order, 
1967, and tried to frustrate the`food and 
procurement eu of the Government. 
These grounds concluded by stating that 
Haradhan Saha acted in a manner pre- 
judicial to the maintenance of supplies and 
services essential to the community. This 
again illustrates as to how these detention 


orders came to be passed to prevent the. 


likelihood of such. acts prejudicial to the 


maintenance of supplies. essential to the - 


community. š 
d -The petitions are therefore 


Petitions dismissed. 
AIR 1974 SUPREME COURT 2161 
= (V 61 C 409) i 
(From : Punjab) 


P. JAGANMOHAN REDDY, M. H. BEG’ ed b 
i [5.0 AND ` z- ALAGIRISWAMI, J. :— The.appellant 
A hie 


. A.. ALAGIRISWAMI,. JJ. 
Kartar Singh (Minor) through Guar- 
dian Bachan Singh, Appellant v.. Surjan 


Singh. (dead) and others, Respondents. `, .. 


Civil Appeal No. -1888 of 1967, DJ- 
16-8-1974. 5 . ^ 7 s c 

Index Note:— (A) Hindu Adoptions 
and Maintenance Act (1956),-Ss. 4 and 11 
(vi) — Conditions of valid adoption — 
Giving -and taking of child’ — Intent to 


transfer child from natural family to ad- 


uude family — Evidence —  Customary 
adoption —-' Position of — (X-Ref:— 
Custom (Punjab))- © . `> 
Brief Note :— (A) Where, after the 
customary law of adoption in Punjab ceas- 
HRIJHR/DA43//4/RGP. ey npn 
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-as his heir. An appointed 


: which this appeal arises, 


- Gourt, as he then was, held that 


Kartat Singh v. Surjan Singh: (Alagiriswami J.). [Pr. 1] - $. ©. 2161 


ed to have:effect by virtue of Section 4 


‘of the Act; there was an adoption with 
- the ceremony of giving and taking of the 
child, but the “adoption deed", besides 


referring to the fact of giving and taking 
of the child,4bore the words: "according 
to custom”; ‘it must be taken that there 
was evidence of intention to transfer the 


child from his natural family to that of 


adoptive family ‘ind the adoption was 
valid according to law. It was not mere- 
ly to appoint the child as an heir accord- 
ing to the custom which prevailed before 
the Act camie into force in 1956. (Para 6) 

In Punjab, before the Hindu Adoptions 
and Maintenance Act 1956 came into 
force, there was prevalent the customary 
adoption, which was a custom of appoint- 
ing a heir, the heir so appointed not ceas- 
ing to be a member of the family of his 
birth and not becoming a member of the 
family of the person who appoints him 
eir cannot 
succeed to the collaterals of the person 
who appointed him as his heir but an ad- 
opted son would succeed to the collaterals 
of the adoptive father. Even according 
to the customary law of Punjab there was 
a special custom under which adoption 
attached to it all the consequences which 
flow from full and formal adoption under 
Hindu Law. 

After the Hindu Adoptions and Main- 
tenance Act 1956 came into force, there 
is no room for any customary adoption. 
Punjab and Haryana H. C. decision in 
L. P. Appeal Reversed. (Paras 5, 7) 
Cases Referred: Chronological Paras 


(1949) 51 Pun LR 119, Abdur Rehman 
; 2 


Khan’ v. Raghbir Singh 
` The Judgment of the Court was deliver- 


was adopted by Maghi; Sin 
grand-father’s brother. Maghi Singh also 
executed a deed of adoption. After 
his death another brother of Maghi Singh, 
the Ist respondent; filed the suit, out of 
uestioning 
the adoption and claiming a half share 
in Maghi-Singh’s property. The suit was 
dismissed by the Trial Court but the first 
Appellate Court held that the ceremony 
of giving and taking had not taken place 
and allowed the appeal. In Second Ap- 
peal Justice Khanna of the Pop High 

e 


givin 

and- taking. had taken place and rejected: 
an -argument that even if there was the 
act of giving and taking, it was not with 
the intent to transfer the appellant from 


2162 S. C.  [Prs. 1-4] 


the family of his birth to that of Maghi 
Singh because Maghi Singh was governed 
by customary law. A Division Bench of 
the Punjab and Haryana High Court hear- 
ing the Letters Patent Appeal against this 
judgment held that there was no evidence 
of intention to transfer the appellant from 
his natural family to Maghi Singh’s fami- 
ly and allowed the appeal. This appeal is 
by special leave granted by this Court. 

: 2. In the plaint it was alleged that 
there was no ceremony of adoption per- 
formed nor was the appellant treated as 
Mahgi Singh’s son. It was also alleged 
that Maghi Singh was not in his senses 
when he executed the adoption deed. As 
the learned Single Judge as well as the 
Division Bench have concurrently held 
that the ceremony of giving and taking 
did take place, it is unnecessary to go into 
that question. The deed of adoption re- 
fers to the giving and taking. It also says 
that this was done before the brother- 
hood of the song that Maghi Singh had 
adopted him as his son according to cus- 
tom, that he was his legal heir and re- 
presentative, that he shall be owner and 
possessor of his entire property and that 
all the rites regarding his death shall be 
performed by the adopted son. Even in 
the grounds of appeal before the District 
Judge only the question of ceremony of 
giving and taking was canvassed and no 
point was taken that there was no inten- 
tion to transfer the adopted son from the 
family of his birth to the adoptive family. 
That point seems to have been taken for 
the first time before the learned single 
Judge of the High Court. We consider that 
the learned Single Judge was right in his 
conclusion that there was evidence of in- 
tention to transfer the appellant from his 
natural family to that of Maghi Singh and 
that the fact that Maghi Singh was at one 
time governed by customary law or that 
the adoption was stated to have been 
validly made in accordance with custom 
would not go to show that the intention 
at the time of adoption was not to 
transplant Kartar Singh from his natural 
family to that of Maghi Singh, because 
customary law also recognises formal ad- 
option resulting in change of family. It 
is not as if customary law does not re- 
cognise such adoption. In Punjab before 
the Hindu Adoptions and Maintenance Act, 
1956 came into force there was prevalent 
the customary adoption, which was a cus- 
tom of appointing a heir, the heir so ap- 
pointed not ceasing to be a member of 
the family of his birth and not becoming 
a member of the family of the person who 
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SPORIS him as his heir. There was also 
e more formal adoption which was re- 
cognised under the Hindu law in which 
there was giving and taking and the ad- 
opted son becoming a member of the ad- 


A.LR. 
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optive family. The question whether the : 
a 


opted son became, a member of the 
adoptive family used to arise in the case 
of collateral succession. An appointed 
heir cannot succeed to the collaterals of 
the person who appointed him as his heir 
but an adopted son would succeed to the 
collaterals of the adoptive father. In 
Abdur Rehman Khan v. Raghbir Singh, 
(1949) 51 Pun LR 119 the custom in Pun- 
jab is set out likely is: 

“A customary adoption in the Punjab 
is ordinarily no more than a-mere appoint- 
ment of an heir creating only a personal 
relationship between the adopter and the 
adoptee. By such adoption the adoptee 
does not become the grandson of the ad- 
opter’s father, nor the adoptee’s son be- 
comes the grandson of the adopter. 

But some agricultural tribes in certain 
pares have been found to be governed 

y a special custom under which adop- 
tion does not amount to mere appointment 
of an heir, but has attached to it all the 
consequences which flow from a full and 
formal adoption of Hindu Law. Where 
such a special custom is found to exist, it 
is not necessary for the adoption that it 
should have taken place in conformity 
with the rules of Hindu Law in the matter 
of ritual or otherwise, because in such 
cases, it is not the rule of Hindu Law 
which operates to attach such consequ- 
ences to the adoption, but it is the custom 
governing the adoption, that does so, and 
therefore in order to attract all such con- 


: sequences it is quite enough if the adop- 


tion conforms to that custom in the matter 
of form etc. 


Such an adoption effects a complete 
transplantation of the adoptee from one 
family to the other and confers the right 
of collateral succession in the adoptive 
family and takes away the right of such 
succession in the natural family. 


In the case of such adoption the pro- 
perty devolving on the adopted' son con- 
tinues to be ancestral in his hands." : 

8. Jt would be noticed that even 
according to the customary law of Pun- 
jab there was a special custom under 
which adoption attached to it all the con- 
sequences which flow from full and formal 
adoption under Hindu Law. ; : 

4 The learned Judges of the Divi- 


sion Bench failed to take into considera- 


1974 


tion the fact. that the very ceremony of 
giving and taking is in itself symbolic of 
transplanting the adopted son from the 
family of his birth to the adoptive family. 
In this connection reference may be made 
to the ancient texts on adoption given in 
-~ Mayne’s Hindu Law (lith Edn.) at page 
226, according to which Manu says: 

“He whom his father or mother (with 
-her husband’s assent) gives to another 
etc., is considered as a son given.” 

. The Mitakshara says: : 

“He who is given by his mother with 
her husband's consent, while her husband 


is absent, or after her husband's deceasé, . 


or who is given by his father or by both, 
being of the same class with the person 
to whom he is given, becomes his given 
son.” 

Again at page 297 it is said: 

“The giving and receiving are absolu- 
tely necessary to the validity of an adop- 
tion. They are the operative part of the 
ceremony, being that part of it which 
transfers the boy from one family into 
another. But the Hindu Law does not 
require that there shall be any particular 
form so far as giving and acceptance are 
concerned. For a valid adoption, all that 
the law requires is that the natural father 
shall be asked by the adoptive parent to 

ive his son in adoption, and that the boy 
shall be handed over and taken for this 
purpose.” 

5. After the Hindu Adoptions and 
iero ‘s o s Act, 1956 came into force 











there is no room for any customary adop- 
ion. Section 4 of the Act specifically 
provides that “any text, rule or interpreta- 
tion of Hindu Law or any custom or usa 
as part of that law in force immediately 
before the commencement of that Act shall 
cease to have effect with respect to any 
matter for which provision is made in 
that Act.” Therefore, the question of any 
‘customary adoption, as was in force in 
Punjab before that Act came into force, 
does not any longer arise. 

6. The whole error in the reason- 
ing-of the Division Bench lies in proceed- 
ing on the assumption that Maghi. Singh 
intended merely to appoint an heir be- 
cause he referred to custom. But when 
the document refers to Maghi Singh tak- 
ing the appellant into his lap from 
his parents and adopting him as his 
son, the words "according to custom" 
can only refer to the custom of ad- 


option; so would the reference to custom 
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: the adoptive famil 


'that Maghi took the son. 


' him to 
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in two other places in. the document 
Maghi Singh refers to "adopted.son" in 
three places. He specifically calls the 
document “adoption deed”. The docu- 
ment is to be read as a whole and so 
reading there cannot. be the least doubt} | 
that what Maghi Singh intended was toj | 
make an adoption according to Law and 
not merely appoint an heir according to 
custom which prevailed before 1956 but 
had been abolished by the Hindu Adop- 
tions and Maintenance. Act. 


7. If the plaintiff had at least 
pleaded in the alternative that even though 
there might have been giving and taking 
there was no intention to transfer the 
adopted boy from his natural family to 
evidence would have. 
been directed to the point. It was hardly 
proper to have allowed the plaintif to 

ave raised this question without having 
laid any basis for it either in his pleadings 
or in the evidence. The whole case has 
been given a twist which it does not bear 
on the materials on record. After the 
abolition of the customary law of adop- 
tion, whether of the formal or of the in- 
formal kind, there is no room for any 
argument about the validity of the adop- 
tion provided the formalities prescribed by 
law are complied with. The words in 
Section 11, clause (vi) of the Act “with 
intent to transfer the child from the family 
of its birth to the family of its adoption” 
are merely indicative of the result of 
actual giving and taking by the parents 
or guardians concerned referred to in the 
earlier part of the clause. Where an ad- 
option ceremony is gone through and the 
giving and taking takes place there can- 
not be any other intention. The parties 
did not intend to go through a play acting 
or to put up a show. They obviously in- 
tended to comply with the requirement of 
law that for a valid adoption there must 
be giving and taking, 


8. There is moreover clear evi- 
dence in this case that the intention was 
to transfer the’ adopted son to the adop- 
tive family. Nasib Chand, D. W. 2, said 
that at the time of adoption Bachan Singh 
and his wife were present there and they 
said the boy was his (Maghi Singh's) and 
Pritam Singh, 
D. W. 8, said that Maghi had taken Kartar 
in his lap and Bachan Singh had asked 
e his son. Kashmiri Lal, D. W. 
4, said that Maghi had taken Kartar in 
his lap and Bachan Singh and his wife 
were present there and were saying they 
had given their son to him.  Wasawa 
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Singh, D. W. 5, said that when Marii 
askéd for his.'son Bachan Singh said 

had given his SEE to him in adoption. 
Bachan Singh, D. 7, said that Maghi 


` * had taken his son Kartar Singh from him, 
- that he was made, to- sit in- the. lap: of: 


E Maghi, that his (D. W. Ts) wife was near 
him and he had obtained her consent. 


: There cannot be.clearer evidence than this. - 


9. The judgment of the Division 


Bench is.set aside and that. of the learned- 


Single Judge restored. The respondents 
‘will pay the appellants costs throughout. 
ie 


wA oss 


AIR 1974 SUPREME COURT. 2164. - 
(V 61 C 410) ` 
(From: Andhra Pradesh)? 
SMS A. N. RAY, I. D. DUA, 
PALEKAR AND . 
M. H. BEG, JJ. 

_D. ee ana and another, Appel- 
` Jants v. P. T ddy and others, Respond- 
ents. 

Civil Appeals "Nos. 1116 and m of 
1972, D/- 26-9- 1972. 

Index Note :— (A) States Reorganisa- 


tion Act (1956), S.. 115 — Preparation of | 
common gradation list of Gazetted Officers 


: of the Public Works Department of Andhra 
' Pradesh. (Para 5) 
Brief Note :— - (A Held, that the deci- 
sion of the Centr Govt. dated 29/94 
: December, 1966 was set aside by an ear- 


lier decision `of Supreme Court and the: 


earlier decisions jof. the Central 'Govern- 
ment dated 24- 12-1985 and 14-6-1966 did 
not stand in the. way of fresh considera- 
tion by the Central Governnient of integra- 
_ tion of services arid determination of equa- 
. tion of posts in accordance with law and 


in the light of the Supreme Court Judg- . 


ment in AIR 1978 SC 69. Writ Petns. Nos. 
3195 and  4872.of 1968, D/- 28-9-1970 
(Andh Pra) Reversed. ` (Para 5) 
Cases Referred : 
AIR 1973 SC 69 — C. A. Nos. 2436-2439 
of 1969, D/- 23-8-1972, N: Subba Rao 
v. Union of India ` 5 


des Jüdgment of the Court was s deliver- | dnas with law and in the 
ed b ji 


— Civil Appeals Nos. 1116 


and 1117 Mr ol 1972 are by special leave from : 


"W. P. Nos. 3125 and 4879 of 1968, D/- 
28-9-1970 (Andh Pra). 


- JL/JL/F625/72/MVJ 


D. Satyanarayana v. P. T. Reddy (Ray J.) ` | 


lowed. 


` directe 
‘pare common gradation list in accordance’ 
with the principles laid down in’. their . 
“memoranda dated 24 December, . 1965 and. 
.14 June, 1966.. The. High Court further: 


Chronological ` -Paras - 


. the High Court is set ‘aside: 
- are allowed.. The Central -Government $ 


-A.L R. 2 
the judgment dated 28 September, 1970 
of the Andhra, Pradesh High Court.. 


2. These appeals arise out of writ 
petitions Nos. 3125 of 1968 and 4872 of 
1968 filed in the Andhra Pradesh High 
Court. : E 
8. In these two appeals the writ 


‘petitions were. filed for writs directing the 


Central Government to prepare common  . 
gradation list of the Gazetted Officers of.. 

the Public Works Department of Andhra  : 
Pradesh in accordancé: with the decisions .. 
of the Central Govérnment dated 24 


"December, 1965 and 14 June, 1966. Other `: . 
" reliefs were also asked for. -2.- . 


The wiit pétitions out of wid 


4. 
these. two appeals arise were ‘heard to- 
:" gether with. other 


oS . The. High. 
ourt by cómmon. udgment dated 28 
September, 1970 allows the writ, peti- 
tions except “as against respondents Nos: 2 
and’ 8 in writ petition No. 4872-of 1968. 
The High Court by the common judgment 
the Government of India to pre-. 


directed that the State. Government while 
giving promotions to.the t of Chief 
Engineers should consider the petitioners 
in writ petitions Nos. 3125 and 4864 of 1968 
as senior to the appellants and appoint- 
ments should be made on the basis - of 
merit. The petitioners in writ petition No. 

4872, of 1968 were held by the High Court 
not entitled to be. considered for promotion 
to the po of Chief Engineers earlier than 
respondents Nos. 2 and 3 in that petition. 
The consequential. reliefs were also grant- 
ed by the. High Court. ` 







States Reorganisation Act has been asked 
to proceed. in accordance with law. The 
earlier decisions of the Central. Govern- 
ment. dated 24 December 1965 and 14 


merit. of integration of services.and deter-}: 
mination of equation of hr in pene. 


in Civil Appeals Nos. 9436-2439 ` of 1969, 


dated 23-8-1972 = (Reported in AIR 1973 E 
SC 69). 
6. 'In the result the judgment of 


. The appeals .- 


1974 ^ 


will now. prepare’ a fresh common grada- 
. tion list in accordance with law. Parties 


will.pay and- bear their own costs in the ` 


u dus ica cart : 
A j Spe Mowa 


+ 





AIR 1974 SUPREME COURT 2165 i 
(V61C4l) .: 
"(Front Allahabad) ^. 
:H. R. KHANNA AND 
Y. V. CHANDRACHUD, JJ. 


. Balak Ram and another, Appellants 
v. State of U: P. Respondent. f 


"Appeals Nos.’ 72, 95, 84, 35 


Criminal 
of 1978, D/- 16-8-1974. 


` Index Note:— (A)' Constitution of 
India, Art. 136 — Appeal by special leave | 


— 


; ‘appeal — Appreciation of evi- 
dence — ‘Concurrent findings of fact = 
nie Stu ng 


- Brief Nate’ — (A) The powers of the 
Supreme Court under Art. 136 are wide 
. but in criminal appeals it does not inter- 

fere with the concurrent findings of fact 
. Save in exceptional circumstances. 


Normally’ the High Court is a final 
Court. of appeal and the Supreme Court 


is only a Court of special jurisdiction. The .. 
Supreme: Court would not therefore re- . 


appraise the evidence unless, for example, 
the forms of le op process are disregarded 
or principles of natural justice are violat- 


ed or substantial and grave injustice has - 


otherwise resulted. AIR 1971 SC 460, 
Foll. (Para 26) 


Index Note:— (B). Criminal P. C. 
(1898), S. 493 (1) (a) — 
sequia < — Powers of High Court — Ap- 
preciation of evidence — Interference by 
Supremé Court — (X-Ref :— Constitution 
of India; Art. 136). 


Brief Note :— (B) The powers of the 
High Court are as full an wide in ap- 
peals against acquittal as in appeals against 
conviction but, amongst other things, if 
two views of.the evidence are reasonably 
possible the -High Court ought not to 


interfere with the order of acquittal passed 


by the trial court, : (Para. 27) 


If the High Court has set aside .an 
order of acquittal the Supreme Court in 
an appeal under Article 136 will examine 
the evidence only if the High Court has 


failed to apply correctly the pe 
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'.in (the evidence of 


(Para 26) - 


Appeal against - 
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“governing "appeals against: acquittal. AIR 
1974 SC 606, Foll 22 o (Para 27) 
:On- appreciation of evidence it was 
held. that there were serious infirmities 
the. eye-witnesses. 
-Ignoring the.impact of those. infirmities, 
ae High Court erroneously. treated” the 
‘witnesses as independent and held that 
they had corroborated one another.. None 
of the four eye-witnesses was true enough 


.' to afford corroboration to, the evidence of 


‘others. Further, it could not be denied 
that two views of the evidence were rea- 
-sonably possible in regard to the participa- 
tion of the accused persons who were 
‘acquitted by the trial Court. The High 
. Court, therefore, ought not be have inter- 
fered with the j udgment of acquittal. Deci- 
sion’ of Allahabad. High Court, Reversed. 

aras 49 58, 62, 65) 


Index Note :— (C) Penal Code (1860), 
- S. 800 — Murder' — Appreciation of evi- 
‘dence — Witness cannot be disbelieved | 
merely because he is related to the deceas- , 
ed — (In this case, however, there were 
various reasons for not accepting evidence 
of such witness) — (X- Ref : :— Evidence — 
"Appreciation of). (Para 42) 

-Index Note:— (D) Criminal P. C. 
(1898), S. 164 — Statement of witness re- 
corded under S. 164 — Evidence of sien 
witness in Court — Value of. 


Brief Note:— (D) The. evidence al 
witnesses cannot be discarded merely be- 
cause their statements were recorded 
under Section 164. Their evidence must 
be approached with caution. Such wit- 
nesses feel tied to their previous state- 
ments given on oath and have but a 

"theoretical freedom to depart from the 

earlier version. A prosecution for perjury 

could be the price of that freedom. It 
is, of course, open to the court to accept 
the. évidence of a witness whose state- 
ment was recorded under Section 164, but 
the salient rule of caution must always be 
borne in mind: AIR 1968 SC 1270, Rel. 
on. ` : (Para 48) 
Index Note :— (E) Penal Code (1860), 

S. 300 — Murder — Dying declaration — 

It is not prudent to base conviction on a 

dying declaration made to Investigatin 

Officer, particularly when it is not signe 

-.by declarant or the witnesses — (X-Ref :— 
‘U, P. Police Begulations R. 115) : 

(Para 52) 
Index Note : :— (F) Penal Code (1860), 

S. 300 — Murder — Dying declaration — 

` Declarant was in the midst of. friends and 
admirers’ right since the time of incident 
until dying declaration was recorded by 
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S. D. M. — Dying declaration can have 
hardly any evidentiary value. (Para 55) 
Index Note:— (G) Constitution of 
India, Art. 186 — Appeal by special leave 
— Appeal against conviction — Concur- 
rent findings of' fact — Evidence against 
accused was-:natural, consistent and cor- 
roborated by opinion of Ballistic Expert 
— Nothing to justify reversal of concur- 
rent view — Supreme Court refused to re- 
appraise evidence. (Para 66) 
Index Note:— (H) Criminal P. C. 
(1898), S. 874 — Death sentence — Re- 
ference to High Court — Duty of, Hig 
Court. 
Brief Note :— (H) In a reference for 
confirmation of the death sentence under 
Section 374 the High Court must examine 
the entire evidence for itself, independent- 
ly of the Sessions Court. AIR 1968 SC 
1438 and AIR 1957 SC 469, Foll — 
(Para 69) 
(In the instant case, however, the 
. failure of the High Court to examine the 
defence evidence has led to no miscar- 
riage of justice). (Para 69) 
‘Index Note :— (I) Penal Code (1860), 
S. 302 — Murder — Sentence — Accused 
carrying a pistol in a procession and firin: 
without any provocation from decease 
persons — Neither of them was armed, 
not even with a walking stick — All that 
the deceased did was to ask the proces- 
. Sionists to desist from shouting vulgar 
slogans — Held there was no reason to 
interfere with the death sentence. Deci- 
sion of Allahabad High Court, Affirmed. 
(Para 70) 
Cases Referred: Chronological Paras 
AIR 1974 SC 606 = (1974) 4 SCC 201 = 
1974 Cri LJ 479, Ram Jag v. State a 
2 


U. P. 
AIR 1971 SC 460 = 1971 Cri LJ 422, 
Ramabhupala Reddy v. State of Andh. 
26 


Pra. 

AIR 1968 SC 1270 = (1968) 3 SCR 354 = 
1968 Cri LJ 1478, Ram Charan v. State 
of U. P. 48 

AIR 1968 SC .1488 = (1968) 8 SCR 404 = 
1969 Cri LJ 6, Bhupendra Singh v. State 


of Punj. 69 
AIR 1957 SC 469 = 1957 Cri LJ 5886, 
Jumman v. State of Punj. 69 
3 Judgment of the Court was delivered 
y 
CHANDRACHUD, J. :— On May 27, 
1971 two persons called Tribeni Sahai and 
Radhey were shot dead in the town of 
Dataganj, District Budaun. The four ap- 
pellants: Balak Ram, Nathoo, Dr. R. P. 
Kohli & Mohd. Sayeed Khan alias Banney 


ALR. 


Khan were tried along with two others by 
the -learned Sessions Judge, Budaun, for 
various offences in connection with that 
incident. Balak Ram was convicted under 
Section 802 of the Penal Code and was 
sentenced to death. He was also convict- 
ed and sentenced under Section 887 read 
with Section 149 for causing injuries to 
Jhilmili and Ram Prakash and under Sec- 
tion 148, Penal Code. The learned Judge 
acquitted the other five accused of all the 
charges. Out of these five, we are not 
now concerned with Kailash whose acquit- 
tal is not under challenge and with Ahmed 
Sayeed Khan alias Pearey Mian who died 
during the pendency of the proceedings 
in the High Court of Allahabad. - 

2. The High Court by its Judg- 
ment dated December 22, 1972’ confirmed 
the conviction of Balak Ram and the sen- 
tence of death imposed on him under Sec- 
tion 302 as also his conviction under Sec- 
tion 148. The High Court altered his con- 
viction under Section 837 read with Sec- 
tion 149 to one under Section 307 read 
with Section 149 of the Penal Code. 


39. In an a penl against the order 
of acquittal passed by the Sessions Court, 
the High Court confirmed the acquittal 
of Kailash, but convicted Nathoo, Dr. R. P. 
Kohli & Mohd. Sayeed Khan alias Banney 
Khan under Sections 302 and 307 read 
with Section 149. It further convicted 
Nathoo and Dr. Kohli under Section 148 
and Banney Khan under Section 147 of 
the Penal Code. The three accused have 
been sentenced by the High Court to im- 
prisonment for life for their participation 
in the murder of Tribeni Sahai and Radhey : 
and concurrently to ten years’ rigorous 
improsonment for causing injuries to Jhil- 
mili and Ram Prakash. Balak Ram, 
Nathoo, Dr. Kohli and Banney Khan have 
filed four separate appeals by special leave 
of this Court. 


4, The incident leadin 
murder of Tribeni Sahai and Radhe 
indisputably, out of political rivalry, 

arties involved being the Congress (R), 

ongress (O) and the Bhartiya Jan Sangh. 
Tribeni Sahai was a sitting Member ‘of 
the U. P. Legislative Assembly, elected on 
the Congress (R) ticket while the other 
victim Radhey is said to have been his 
bodyguard. Balak Ram, Nathoo and 
Banney Khan belonged to the Congress 
(O) while Dr. R. P.. Kolhi was the local 
President of the Jan Sangh. 


5. The elections to the Town Area 
Committee of Dataganj were scheduled to 
be held on May 80, 1971. Balak Ram was 


1974 
contesting the election to the Chairman- 
ship of the Committee as a nominee of 


Congress (O). Dharam Pal, the rival can- 
didate for Chairmanship was a nominee 
of Congress (R)  Nathoo and  Banney 
Khan were contesting the election for the 
membership of the Committee on the 
ticket of Congress (O). The Jan Sangh 
seems to have 
candidature of Balak Ram and others who 
were put up by Congress (O). 

6. The election campaign launch- 
ed by the rival political parties led to 
great acrimony. The District Magistrate 
of Budaun, therefore, promulgated on May 
24, 1971 an order under Section 144 of 
the Code of Criminal Procedure, prohibit- 
ing the assembly of more than five per- 
sons and carrying of arms in public. In 
defiance of this order, Balak Ram led a 
procession of some 25 persons at about 
6-30 E m. on May 27, 1971. While pas- 
sing by the house of the rival candidate 
Dharam Pal, the processionists raised vari- 
ous slogans whereupon Dharam Pal form- 
ed a procession of his own followers. The 
two processions stood facing each other 
at the crossing of a road but the Station 
House Officer Yogendra Sharma persuad- 
ed both the parties to disperse. 


1. The case of the prosecution in 
regard to the main incident leading to the 
double murder may be stated thus: At 
about 9-15 p. m. on May 27 the six ac- 
cused along with 15 or 20 of their 
followers went about canvassing for the 
candidates put up by the Congress (O). 
A little later, they went southwar 
through a lane which leads to the house 
of the deceased Tribeni Sahai. He was 
having an after-dinner stroll with Radhey 
and as he reached the inter-section of a 
cement road passing by his house and the 
lane by which the processionists were pro- 
ceeding, the appellants who were leading 
the procession started raising offensive 
slogans against him. Tribeni Sahai pro- 
tested and a wrangle ensued. While hot 
words were being exchanged, Dr. Kohli, 
Banney Khan and Pearey Mian exhorted 
Balak Ram to fire. Balak Ram stepped 
out, stood on the raised ground to the east 
of the Jane and fired a shot at Tribeni 
Sahai with a licensed pistol which he was 
carrying. Tribeni Sahai had sensed dan- 
ger and was trying to escape but he was 

it by a bullet on the right scapular re- 
pa Radhey who was-a few paces be- 
ind Tribeni Sahai ran forward to protect 
him when Balak Ram, Nathoo and Dr. 
Kohli fired four or five shots. Radhey re- 
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ceived a pistol injury on the left back. 
Jhilmili and Ram Prakash who live nearby 
came running in protest but they also re- 
ceived injuries as a result of the shots 
fired by Balak Ram, Nathoo and Dr. Kohli. 
Nathoo, like Balak Ram, was carrying a 
pistol while Dr. Kohli was. armed with 
a licensed revolver. Jhilmili received an 
injury on his left thigh while Ram Prakash 
was found to have a superficial burn on 
the right side of his abdomen. 


8. According to the. prosecution, 


‘Rajendra Kumar Misra gave information 


of the incident at 9-45 p. m. at the police 
station which is about two furlongs away. 
Rajendra Kumar Misra is the brother-in- 
law of Radhey Shyam Sharma who is the 
brother of the deceased Tribeni Sahai. 
Radhey Shyam Sharma was, at the mate- 
rial time, the Deputy Inspector General 
of Police and was stationed at Lucknow. 
The Station House Officer, Yogendra 
Sharma, asked a head constable to record 
the First Information Report. The S. H. O. 
signed the report and hurried to the scene 
of occurrence. Rajendra Kumar stayed 
behind at the police station in order to ob- 
tain a copy of the First Information 
Report. 


9. | Dharam Pal, who was the rival 
candidate of the de Balak Ram for 
the Chairmanship of the Town Area Com- 
mittee, went to the scene of occurrence 
on hearing the pistol-fire. Tribeni Sahai 
is alleged to have told him that Balak Ram 
had fired a shot at the instigation of 
Banney Khan, Pearey Mian and Dr. Kohli. 
In a short while, the motor cars of Dharam 
Pal and Rajendra Kumar Mishra arrived 
at the place where Tribeni Sahai and 
Radhey were lyin injured. Tribeni 
Sahai was: put in the car of Rajendra 
Kumar Mishra and was accompanied by his 
wife and daughter, Radhey was put in 
the other car but before the two cars left 
on their way to Budaun, Yegendra Sharma 
the S. H. O. arrived at the scene. He dis- 
persed the crowd which had surrounded 
the two cars. He tried to interrogate 
Radhey but failed to get any response as 
Radhey was unconscious, He then went 
to the other car and the allegation is that 
he was told by Tribeni Sahai that Balak 
Ram had fired a shot at the instigation of 
Banney Khan, Pearey Mian and Dr. Kobli. 
The Station House Officer claims to have 
taken down the dying declaration in the 
case diary which he had taken with him 
while leaving the Police Station. 


10. The two cars reached the Civil 
Hospital at Budaun at 1130 p. m. The 
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District Magistrate and the Civil Surgeon 
who had in the: meanwhile received infor- 
mation about the incident were waiting 
for- the cars at the hospital. Radhey, on 
being taken out of the car, was declared 
‘dead while Tribeni Sahai- was taken to 
the Emergency’ Ward. As his condition 
. was found to be precarious the Sub-Divi- 
sional Magistrate, Sada Ram, was sent for 
in order to record the dying declaration. 
On his arrival, Sada Ram recorded Tribeni 
Sahai’s dying declaration, the third in the 
series. ‘Tribeni Sahai was thereafter 
taken to the Mission Hospital at Bareilly 
but he succumbed to his injury at 8.30 
p. m. on the 28th. _ E 
. -IL In the meanwhile, Yogendra 
Sharma had commenced the investigation. 
He went to the house of Tribeni Sahai ánd 
informed the Superintendent of Police, 
Budaun, on trink telephone about the 
occurrence. He met Jhilmili and Ram 
Prakash at the:scene of occurrence and 
after inspecting their injuries and record- 
ing their statements he sent them for 
treatment to Büdaun which is about 18 
miles away from  Dataganj He took 
charge of five . empty cartridges and a 
bullet head. from the scene of occurrence. 
The Superintendent of Police sent a pla- 
toon of Provincial Armed .Constabulary to 
Dataganj and he himself arrived at Data- 
ganj a little after midnight. ES 
12. . Dr. Kohli’s house is alleged to 
have been searched at night but he could 


not be found nor was any incriminating . 


article discovered. At about 2-80 «a.m. 


the same night, the Investigating Officer. 


is alleged to have arrested Dr. Kohli on 


receipt of an information that he was pro- . 


ceeding .towards. Pearey Mian’s house 
. which was near the Roàdways, Bus Stand. 


' Dr: Kohli was taken to his house and it ^ 


is alleged that his wife produced his licens- 
ed revolver from inside the Niwar of a 
Cot. The. Investigating Officer opened 
the chamber of the revolver and found 
_that it was loaded with three live cartridges 
and was emanating the- smell of a freshly 
fired bullet. - Banney Khan was arrested 
at 5 a. m. on thé 28th. Balak Ram's house 


was searched büt he could not be found. - 


18. On the night between the 27tb 
and 28th May, eleven persons were arrest- 
ed by the Investigating Officer apart from 
Dr. Kohli, Banney Khan and Kailash. 
Those versons were arrested on informa- 
tion given by one Abdul Rahman that 
they were. involved in a conspiracy to 
commit the murder of Tribeni Sahai. 
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14. Balak Ram, Nathoo and Peare 
Mian surrendered E on 2 
May, 7th June and 11th June. 1st June 
Balak Ram’s father surrendered in the 
Court of the Judicial Magistrate a. licens- 
ed automatic pistol belonging to Balak 


- 15. The post-mortem- examination 
n Radhey was performed by Dr. A. S. 
Gupta on 28th May. 'He found a circular 


lacerated wound %” x 3/10" x.cavity deej 
on. the postérior axillary line on the left 
side of the axillary pit and a contusion on 


the right side of the chest. Dr. Gupta re-. 

_ covered a bullet from Radhey’s body. . 
* 16. - The post-mortem on the dead 
body of Tribeni Sahai was performed by 
Dr. S. Mitra on 29th May. He found on 
the dead ‘body a gun -shot wound 
] Cx% Cx chest cavity deep below the 
right scapular region. : - 
17. . The injuries of Jhilmili and 
Ram Prakash were examined by Dr. R. C. 

: Bansal of the District Hospital, Budaun 
on 28th May. He found on the person 
of Jhilmili a fire-arm wound of entry on 
the left thigh and a wound of exit on 
the same thigh. On the person of Ram 
Prakash was found a superficial burn 
4" x'&" on the right side of the abdomen. 
. 18$. The licensed revolver of Dr. 
Kohli, the automatic pistol of Balak Ram, 
the bullet which was recovered from the 
dead body of Radhey and the five empty 
M. as well as the bullet head re- 
covered from the scene of occurrence were 
sent by the Investigating Officer for ballis- 
tic tests to the Scientific Section C. I. D., 
Lucknow. . The ballistic . expert, Shyam 
Narain, opined that the bullet recovered 
from Ra 
Ram's pistol but that the bullét seized 
from the scene of occurrence. was 
from some other weapon: . NS 
*19., The defence of the appellants; 
broadly, was that they were falsely im-- 
plicated on account of political rivalry. 
They contended that the witnesses had 


‘given false evidence against them either- - 


ecause they were friends or relatives of 
Tribeni Sahai’ or because of the pressure 
exerted on them by the police at the in- 
stance, partly, òf- Tribeni Sahai’s brother 
Radhey Shyam, who was the Deputy Ins- 
pector General of Police and .a -Member 
of the Vigilance Commission, U. P. `. 
20. Balak Ram pleaded alibi say- 
ing that he was at Lucknow from May 25. 
He led evidence ra of his pleà of 
alibi. .Nathoo admitted that he was rfe- 
lated to Balak Ram but contended that 


ey’s body was fired from Balak ` ` 


ed alibi -sayin 
"Chandausi -on 
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testing the election to-the mem-." ^. 
he was-con g ada: came to the conclusion that none 


of the oye-wituesses inclüding the injured 


bership.of the Town. Area Committee : as 
an in ependent: -candidate. 
that he had gone‘ to 
e -morning of 27th. and. 
returned to -Dataganj 


stated. that ‘he. wanted to surrerider earlier 


-but.being informed. that: Radhey. Shyam, 


D. LG. had issued 'orders for shooting 


the accused; “if found, he could . not sur- 


render till June: 7. Dr. Kohli admitted 
that he was the President of the local 
unit of the Jan Sangh, but denied that 
there was any personal joe between. 
him. and Tribéni Sahai. He denied that 
he was arrested at about 3-30 a. m. on the 
98th May or in the circumstances alleged- 
by the Investigating Officer or that his 
revolver was handed over by his wife. 
He contended that while he was closing 
his clinic at about 10-30 p. m. on the 27th 
he was taken. by a constable to the police 
station on the pretext that he was. wanted 
by the Station House’ Officer... While hé 
was in detention at the police station, the 
Station House Officer went to his house 
and obtained his revolver from his wife. 
According to Dr. Kohli, Dharam ^ Pal, 
Rajendra Kumar Misra ‘and two lawyers, 


Nawal Kishore and Sultain Ahmed came. 


to the Murs station and had a long meet- 
ing with the ov eae "Officer at about: 
8 p. m. on'the 28th. . Those under arrest 
were thereafter sent to Budaun. 

. 9L The two brothers Banney £a 
and Pearey Mian admitted that a civil 
litigation was pending between them and. 
Tribeni Sahai on the date of occurrence. 
Banney Khan: admitted that he was a 
candidate for election to the membership: 
of the Town Area Comniittee as a nominee 


-of Congress (O); He stated that hë was- 


the Vice-Chairman -of the --Town Areà 
Committee.,since :19837. and claimed that 
every candidate he had supported during 


the past many years for the Chairmanship. 


of the Committee had been successful. He 
alleged that he was imposed at the in- 


-+ stance of Dharam Pal who was contesting 
the Chairmanship. on: the: ticket of! Con- - 


gress (R). . Like Dr. Kohli he also con- 


tnis that he was'sent:to- Budaun at: . 


about 8-30 p.m: on.the 28th. : . 
22. ~ Each of the appellants denied. 


knowledge of the order passed by the Dis- - 


trict Magistrate "under. Section 144, Cri- 
minal P. C. and each óne denied his pre- 
sence in the procession which was:taken- 
out at about 6-30 p. m. on the 27th. Their 


presence in-the later procession and. their. 


participation in the incident under inguity 
was be course : ‘denied oy them. «=: 
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He also plead-. : 


on May. 29. -He ` 


: Balak Rar is concerned, 
“Judge convicted him for the murders of 


. Kumar Misra (P. 


;. Prakash (P: 
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"The learned. Sessions” Judge, 


Jhilmili, and Ram Prakash could be relied 


.upon .unléss. independent corroboration 


was available: to their testimony. The 
learned Judge took -the same view about 
the dying declarations alleged'to have been . 
made by Tribeni Sahai. Except for Balak 
Ram, the other accused were acquitted by 


‘the learned Judge as independent corro- 


boration, was not available to the evidente 
of the witnesses in regard to the part 
played by those accused. In so far as 
the learned 


Tribeni Sahai and Radhey on the view . 
that the evidence of the eye-witnesses and 
the dying: declarations of Tribeni Sahai 


. Were corroborated by the opinion of the 


Ballistic Expert, Shyam Narain, who stated 
that the bullet recovered from ‘the dead 
body of Radhey was fired from Balak 
Ram’s pistol. The. learned Judge further 
held that it was not clear as to who else - 


"weré members of the unlawful assembly 


responsible for the murders of Tribeni 


Sahai. and Radhey.but since it was clear 


that there was in fact an unlawful assemb- 
ly, Balak Ram was liable:to be convicted 
under Section 148, Penal Code. The 
learned Judge acquitted Balak Ram of the 
charge under Section 307 read with Sec- 
tion 149 in regard to the injuries received 
by Jhilmili, and Ram Prakash but he con-: 
victed him under Section 337 read’ with 
Section 149 on the ground that his reck- 
less act in firing from his pistol had- en- 
dan ered: human life and had caused hurt 
to | ili and Ram’ Prakash. 


X 


7.94. ^ Ap art fram. the injured Jhil- 


- mili (P... W. D and Ram Prakash (P.. W. 


11), the prosecution examined Rajendra 
W. 13) and. Aryendra 
Nath (P. W. 19) as eye-witnesses to the 
occurrence. Rajendra Kumar Misra who 
lodged ` the First Information Report at. 
the Data anj olice station is a ‘close rela- 
tive of eceased Tribeni Sahai and 


-was at. bo relevant. time the President 


of -the local unit of Congress (R). The 


* High Court therefore felt that he could 


not be regarded - as an “entirely independ- 
ent witnesses”. But his evidence was ac- 
cepted by’ the High .Court for the reason 


thatit was “corroborated by. the first in- 


formation report lodged by him prompt- 
ly”. . The prompt lodgment of the F. I. R. 
was in turn held to be corroborated by 
the evidence of Head -Constable Jai 
W: :2) and-the Investigating 
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Officer Yogendra Sharma (P. W. 24). The 
no Court accepted e evidence of 
Jhilmili and Ram Prakash who, according 
to it, were independent witnesses. The 
. two witnesses were said to corroborate 
each other individually and together they 
were held: to corroborate the evidence of 
Rajendra Kumar Misra. Aryendra Nath 
is the sister’s son of Dharam Pal who, on 
the ticket of Congress (R) was contesting 
the election, to the Chairmanship of the 
Tówn Area: Committee. The High Court 
therefore held that he could not be con- 
sidered as an independent witness but his 


evidence was accepted as it was in “full 
accord” with that of Jhilmili and Ram 


. Prakash. Finally, the High Court accept- 
ed the three dying déclarations of Tribeni 
Sahai as true and volun obserying that 
they provided full corroboration to the 
testimony of Jhilmili, Ram Prakash and 
Aryendra Nath. In the result the High 
Court accepted the prosecution case in 
its entirety except in. regard to Kailasb 
and convicted’ Balak Ram, Nathoo, Dr. 
tns and Banney Khan as mentioned 
earlier. 


25. Broadly, the two questions 
which arise for consideration are whether 
the High Court was justified in upholding 
‘the conviction of Balak Ram and the 
sentence of death imposed on him by the 
Sessions Court and secondly whether the 
' High Court had. good and sufficient rea- 
sons .for interfering with the order. of 
acquittal passed by the Sessions Court in 
favour of Nathoo, Dr. Kohli and Banney 
Khan. Our approach to these two ques- 
tions has to be basically. different. because 
whereas in regard to Balak Ram there is 
a concurrent finding of fact that he was 
responsible for committing the murders 
of Tribeni Sahai and Radhey and for 
causing injuries to Jhilmili and Ram 
Prakash, in regard to the other three ‘a 
pellants the two courts have differed, the 
pe Court having interfered with the 
order of acquittal passed by the trial court 
` in their favour. 

26. The powers of the Supreme 
Court under Article 186 are wide but in 
criminal appeals this Court does not in: 
terfere with the concurrent findings of fack 
.|save in exceptional circumstances. ` 
Rambhupala Reddy v. The State of Andh. 
Pra, AIR.1971 SC 460 it was observed 
that it-was best to bear in mind that nor- 
mally the High Court is a final.court of 





Court of special jurisdiction. This Court 
` [would not therefore re-appraise the evi- 


appeal and the: Supreme Court is only a . 


ALE 
dence unless, for example, the forms of 
legal process are disregarded or principles 
of natural justice are violated or substan- 
tial and pee injustice has otherwise re- 
sulted. dealing with the appeal filed 
by Balak Ram we shall have PI this 
position in mind. ; . es 

|. 2r. In so. far as Nathoo, Dr. Kohlf 
and Banney Khan are concerned the ques- ` 
tion for consideration is whether the Hi ] 
Court was justified in interfering with tha 
order of acquittal pased in their favour 
by the Sessions Court. In Ram Jag v. 
The State of U. P., Ue 4 SCC 201 — 
(AIR. 1974 SC 606) thi 


acquittal the a Court in an ap 
peal under Arti e 188 will examine the 


Court are as full and 
against acquittal as in S Opes against con- 





28. It would! be convenient to deal 
first with the appeals filed by Nathoo, Dr. 
Kohli and Banney Khan who have the 
benefit of an order of acquittal passed in 
their favour by the Sessions Court. For 
a proper understanding of the case it is 
necessary to have a A of the poli 
tical canvas of Dataganj The deceased 
‘Fribeni Sahai, Dharam Pal who was con- 
testing the election to the Chairmanship 
of the Town Area Committee, the 79 year 
ald Banney Khan and Dr. Kolhi who was 
the President of the Jan Sangh. unit-were 
key figures in the Dataganj politics, The 
story of their doings is the not unfamiliar 
tale of floor-crossing and internal splits. 
In.the Assembly election of 1987 an in- 
dependent candidate—incidentally, a retir- - 
ed. District Judge — won on the. support 
of other political parties though some of 
these parties had put up their own candi- 
dates. The Congress R candidafe sup- 
ported. by 'Eribeni Sahat lost that election 


In - and the Judge won. In the election ta - 


the Town Area Committee held! in the same 
year, Tribeni Sahai: supported a Jari Sangh 
candidate as: against D Pal who: was 
put up by the Congress. Dr. Kohli, though 
am ardent Jan Sanghite, supported Dharam 
Pak -In the 1969: mid-term poll Tribent 
Sahai won as a Congress. candidate; this 
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time with the help of Dharam Pal. The 
Judge, Harish Chandra Singh, who as a 
Bhartiya Kranti Dal candidate had the 
suppor of Dr. Kolhi, Banney. Khan and 

ers lost the election. i» ed d 


. 29. ` Coming nearer the date of oc- 
currence, the Town Area Gommittee elec- 
iions were to be held mp on May 
30, 1971. Dharam. Pal, a Congress (R) 
candidate for the. -Chairmanship of the 
Committee had the support oi: Tribeni 
' Sahai while Balak Ram, now under death 
sentence, who was a Congress (O) candi- 
date for Chairmanship had the support 
of other parties. Dr. Kohli and Banney 
Khan were partisans of Balak Ram. Banney 
Khan wás himself a Congress (O) candidate 
for the membership of the Committee. The 
Congress (R) and Congress (O) had each 
fielded. 10 candidates for the 10 Com- 
mittee. seats. Nathoo, apparently an in- 
dependent candidate, was in fact a dummy 


candidate put up by br d (O) in order. 


to provide for the possi 
its official candidate. 
Ram’s brother-in-law. 


80; | Of Banney Khan it is said that 
since 1987, candidates put.up by him for 
Chairmanship of the Town Area Com- 
mittee had won consistently, no matter 
which party they belonged to or which 
party the rival candidates belonged to. In 
1948 Banney Khan had supported Tribeni 


le. disloyalty. of 
Nathoo is Balak 


Sahai for Chairmanship and the latter . 


won, Banney Khan was himself the Vice- 
Chairman of the Committee since 1987. 
Dharam Pal who was the Chairman of 
the Committee since 1953 had the un- 
wavering support of Banney Khan through 
all these years. -They fell out on the eve 
of the 1971 elections. 


31. Political differences evidently 
polluted the social life of the Dataganj 
' citizens. They carried those differences 
into their private lives and their social 
relationship was marked by a series of 
ei a and court cases. A civil suit.was 

ed in 1965 by Banney Khan and his 
brother Pearey Mian against Tribeni Sahai 
and others for a permanent injunction re- 
Straining them from realising Tehbazari 
dues from the market. This six year old 
suit was, not surprisingly, pending on the 
date of the occurrence. criminal case 
was then filed against Banney Khan and 
Pearey Mian under Section 807, Penal 
Code, for a murderous assault on one 
Suleman whose brother Mohammad Sultan 
Vakil was an active follower of Tribeni 
Sahai. The case against Banney Khan. 


"L 
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was. later withdrawn and Pearey Mian was 
acquitted. ' In 1967-68 Tribeni Sahai had 
filed a case -under Section 120-B, Penal 
Code, charging Dharam. Pal, Pearey Mian 
and others|for conspiracy to murder him. 
In those days’ Dharam Pal belonged to 
a rival party. In 1970 Tribeni Sahai had 


‘filed a similar case against Pearey Mian . 


and others accusing them of a conspiracy 
to murder him. On August 3, 1970 Pearey 


` Mian had lodged a report against Tribeni 


Sahai and -his bodyguard Radhey under 
Section 394, Penal Code. It is obvious 
that a point to gain ori the political plane 
was enough excuse for all these gentlemen 
to involve one another into grave charges 
like murder and dacoity. ‘Dharam Pal 
who was strongly supported by Tribevi 
Sahai in the 1971 elections for the Chair- 
manship of the Town Area Committee has 
admitted in his evidence that in earlier 
days Tribeni Sahai used to harass him with 
false cases. In a trial against two persons 
called Tullan and Beni under Section 394 
of the Penal Code, Dharam Pal had de- 
pod as a defence witness that Tribeni 

ahai had falsely implicated those persons 
as they were his prone. Beni, in fact, 
was in Dharam Pal’s employment as a 
driver. It seems. that the two accused 
were initially convicted but were acquit- 
ted in appeal. Most of the cases describ- 
ed above seem to have been politically 
motivated. The fact that ach serious 
charges lacked a true foundation was 
irrelevant to the way of life which these 
gentlemen had adopted. 


32. Jt is not surprising, though it 
is to be regretted, that in the din of these 
pu and personal feuds the witnesses 

ad a heavy commitment to factious loyal- 
ties. When key witnesses deny the 
obvious, pretend ignorance of facts with- 
in their special knowledge and give free 
play to their imagination on crucial mat- 
ters, pursuit of truth becomes a wild goose 
chase. And the befogged trial Judge has 
then to discharge the unenviable duty of 
seeing and hearing such witnesses, 


383. Take Jhilmili and Ram Pra- 
kash. The fire-arm injuries on their person 
establish their presence at the scene of 
offence but to be present is only to have 
an opportunity to witness. Presence does 
not ensure truthfulness nor is it any insu- 
rance against the. common human failing 
to involve the innocent along with .the 
guilty. The' presence of Jhilmili and Ram 
Prakash may indeed discredit them if the 
were components of the procession whic 
marched towards Tribeni Sahai’s house. 
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The question which juires examination 
is’ whether, as contended by the. defence, 
. they were members of the procession and 
were injured accidentally. when the pro- 


cessionists o vds fire or whether, as.con- 
tended by 


EI rushed to protect Tribeni ; ahai. - 
34. -It is surprising that the First 


Information Report lodged by Rajendra: 


Kumar Misra does not refer. to the. pre- 


incident from’ a close angle and he has 
mentioned.in the Report the names . of 
persons: who had.-seen the occurrence. 
Jhilmili and Rain Prakash were admittedly 


injured in the firing incident and witnesses ~- 


have uniformly stated -that there was 
' enough light at the scene of occurrence. 
Jhilmili 
‘through bullet injury on the thigh while 


. Ram Prakash had ‘received a fire-arm burn . 


-on his abdomen. . The question is not of 
the routine variety and.one cannot brüsh 


< aside the failure of the first informant. to 


refer to the two witnesses by saying that 
‘he may not have noticed their presence. 
"The point of the matter is whether, having 
seen them, he dropped them deliberately 
as they. were on the.side of the accus 


35. Rajendra Kumar Misra is him- 


self a relative of Tribeni Sahai, being the. 


brother-in-law of Radhey Shyam Sharma, 
the brother of Tribeni . Sahai. 
F. I. R. Rajendra Kumar mentioned that 
Loki, Ganga Ram and Aryendra had seen 
the incident. Ganga Ram was a Bataidar 
of Tribeni Sahai and sometimes he, used 
to live with Tribeni:Sahai. Aryendra is 
the sisters son of Dharam Pal who as a 
Congress (R) candidate was contestin e 
election for the Chairmanship of the 

mittee with-the active support of Tribeni 
Sahai. Neither Ganga.Ram nor Loki was 
examined by the prosecution and the learn- 
ed public prosécutor stated that Loki had 
been won over by the defence. Such a 
bald assertion, unsupported by any data, 
is insufficient to absolve the prosecution 
from its duty to examine witnesses whose 
.. evidence is 
case, 

88. A dise number of persons had 
gathered at the scené- of ‘offence and the 
Investigating Officer, Yogendra Sharma, 

himself arrived within a short time. - Ar- 
rangements were made to take Tribeni 
‘Sahai: and Radhey to Budaun in two cars 
but no notice whatsoever was taken of the 


presence of Jhilmili and Ram Prakash or 


E 
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e. prosecution; they received. 
injuries when -as disinterested by-standers _ 


' Radhey especiz 


sence of either'Jhilmili or Ram Prakash. ~- Unnecessary, . steps 


E Rajendra Kumar claims to have seen the 


' were sitting in the 
ad received a through and. 


.not 


In the 


-He stated that he had 


necessary . for. amioldieg. its. 


FAL Re 


of the injuries received by them though 


they were crying in pain. Yogendra . 
Sharma says that he asked a constable to - 
take them to the police station with in- 
structions that they-.should be taken to 
the hospital thereafter. As a matter of nor- 
mal routine; they should have been taken 
to Budaun: ‘along with Tribeni Sahai and 
y when the two cars of 
Dharam- Pal and Rájendra Kumar were so 
readily , available: -If> that was thought. : 


pensa Instead, they, were first sent to 
the po ice. station, then’ to the dispensa ; 
back to the police station and ultimate y 
to Budaun. hospital.’ ; 
37. During thé trial i in, TR Sessions 
Court, Jhilmili’s sons;. Chotey and Chironji, 
oup interested : in the 
accused. Besides, i's son-in-law Sia 
Ram and another relative Ved Prakash 
were contesting the election for the mem- . 


- bership of the Committee as carididates of 


Congres (O). Jhilmili.stated that he did 
ow which party Sia Ram and Ved 
Prakash belonged to. In fact; he: retend-* 
e orance of -any. such politica dub ou 
ongress (RY and Congress (O). 

had voted for Sia Ram and Ved rok 
but said that he did not know what 
Symbols were allotted to them. `- 


38. Jhilmili“is a‘ secretive witness 
for, though his son got employment in the 
Provincial Armed Constabulary after the . 
incident, he denied’ all: knowledge about 


it and added that he was not even aware -` 


: He 
a bank 


that the son was: posted at Kanp 
also denied that he had openec 


` account two months after the incident with 


an initial deposit of Rs. 1000/-.and stated: 
falsely that the account was openéd prior 

to- the incident with a deposit of Rs. 600. ~ 
eposited a sum 
of Rs. 50 only.in that account after the 
incident but, a- true copy of his bank 
account shows that.he had deposited a 
sum of Rs. 500 in November, 1971. Jhil- 
mili- was . asked whether he knew that 
Dr. Kolhi was associated with the Jan 
Sangh and his answer was that since he . 
had not heard the name Jan. Sangh’, he., 
could not speak of the association. 


. 88. The manner in which Jhilmili . 
claims to have received injuries- is difficult 
to accept. He says that he rushed to the 
rescue of Tribeni Sahai after.Balak Ram . 
had fired a shot. The procession consisted 
at least of six. persons and:an open ex- 
hortation is "ud o to have been given 
by Dr. Kohli and others that Balak Ram 


should have been at. 
least taken to send them to the local dis- `` 
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should fire. It is impossible that Jhilmili, 
could-have jumped into the fring range. ~ 
^ 40. A largë pärt of the criticism in. 
regard - to Jhilmilis evidence . holds 


Sahai had filed .a prosecution against Ram 
Prakash's father and others for co cy 
to murder him. - Tribeni Sahai had also 
instituted a case under Section 107, Cri- 
minal P. C... against Ram Prakash’s father 
and. others... Ram “Prakash surprisingly 
. denied knowledge “as to. whether the first 
mentioned. case was pending or not. He 
admitted that he was standing at the scene 
of offence for quite some time after the 
incident and that he-did not tell any one 
including his mother that his injuries 
should be. attended to. He saw-.Yogendra:- 
Sharma arrive but did: not coniplain to. 


him about the injury which he had re-: 


ceived. Ram Prakash, like Jhilmili, made 
a fanciful assertion that Dr. Kohli; Banney 
Khan and Pearey Mian shouted together 
in one voicé asking Balak Ram to open 
fire. Realising the infirmity of that asser- 
tion, Ram Prakash made a funny em-. 
bellishment: “Banney Khan had initially 


started asking Balak. Ram earlier. than . Notes of. Inspection. made 


others. Banney Khan accused had shout-. 
ed the word Balak Ram before other ac- 
cused ‘started ‘saying. . Then. the- sentences 
were completed by all of them..- All the 
three accused had said the same thing. 
le. ‘Balak Ram Maro Goli’.” 


41, The .learned “Sessions Judge 
was right for some of these reasons in 
holding that the evidence -of Jhilmili and 
Ram Prakash could not be accepted. with- 
out independent corroboration. ‘The High. 
Court treated them as independent wit- 
nesses and held that they had corroborat- 
ed each other. | . 


49. In fact, the High Court went 
& step further and held that these two 
witnesses corroborated Rajendra’ Kumar 
Misra also. Rajendra Kumar is the 
brother-in-law of Tribeni Sahai’s brother 
Radhey Shyam Sharnia who at the -rele- 
vant time was stationed at Lucknow as 


Deputy Inspector: General of Police and. 
as a Member of the Vigilance Commission; - 


The trial court observed ghey that the 
witness could: not be disbelieved merely 
because he.was related to Tribeni Sahai: ” 
ut it gave various reasons for not accept- 
ing his evidence at its face value. 

. 438. - In the first place, the omission 
to make a reference to the presence of. 
Jhilmili and Ram Prakash in the F. I; R.. 
was not an oversight on the part of 
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Rajendra Kumar. "The omission was deli- 


berate because it: was not then known 


: whether they- would support the prosecu- 
od.:Hon case.- Jhilmili-has stated in his evi- 
in regard to Ram. Prakash also. Tribeni- 


dence: that he had seen Rajendra Kumar 
coming from the western side at the time 
of the incident. . Apart from this, the con- 
duct of Rajendra- Kumar is highly un- . 
natural. er the processionists - dispers- 
ed, and ran away he did not even try to 
find out what injuries Tribeni Sahai and 
Radhey had received. and, whether they 
xequired medical attention. He' claims to 


‘have seen the whole incident but, on his 


own showing, as a mute, silent spectator. 
He raised no alarm, he did not go near 
any of the injured persons and. made a 
straight dash for the-police station. There 
are also serious discrepancies as regards 
the spot from which he claims to have 
seen the incident. He says that-he saw 
the.incident from three or four paces east 
of the north-westerh- corner of Aryendra's 
house. The particular spot is said to be 
about 18 paces from the scene of occur- 
rence. According to. Jhilmili, Rajendra 


Kumar had come only as far as the house 


of one’ Dr. Suresh. . Paragraph 5 of the 
y the learned 
Sesions Judge shows that a person stand- 
ing in front of Dr. Suresh’s house could 
not recognise persons standing at the scene 
of oceurrence. At the time the incident 
started, Rajendra Kumar claims. to have 
been. sitting at his Baithak. But neither . 
in the F. I. R. nor in-his police statement 
did he mention where exactly he was at 
the time when. the commotion started. In 
the F. I: R. he alleged that Pearey Mian, 


' Banney Khan and Kailash were also among 


the assailants but he admitted in the Ses- 
sions Court that these persons had not 
participated in the actual assault. It is 
significant that the witness had not men- 
tioned Banney Khan’s name before the In- 
vestigating Officer at all in connection with 
this incident and’ was unable to give any 
satisfactory explanation of this omission. 


44. We do not propose to dissect 
the question whether the F. I. R. was 
lodged immediately as..claimed by Rajen- 
dra Kumar or whether it was lodged on 
the-next day as contended by the defence. 
The" better view would, however. seem to 
be that it was lodged soon after the inci- 
dent though perhaps not as immediately : 
after the incident as Rajendra Kumar 
claims. The Sessioris Judge has expressed 
his finding with welcome restraint in say- 
ing. that the case: of defence that the 
F. I. R:. was not filed at the time at which 
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it purports to have been filed cannot be 
said to be "wholly unfounded". 


45, That leaves for consideration 
the evidence of Aryendra who also claims 
to be an eye-witness. He is the sister's 
-son of Dharam Pal who was contesting 
the election for the Chairmanship of the 
Committee. ‘Dharam Pal has admitted in 
his evidence that he had brought up 
Aryendra and that he was living with him 
for about 17 or 18 years after the death 
of his father.. Aryendra is said to have 


shifted to the house of his father-in-law” 


because his mother-in-law was all alone 
in the house. That house occupies a 
vantage position being quite near the 
scene of ‘occurrence. 


46. In the first place, there is no 
reliable evidence to show that Aryendra 
was living in the house of his father-in-law 
since March, 1970 as alleged by him. After 
leaving Dharam Pal’s house he admittedly 
shifted to the house of one Umrao Lal 
Halwai but he says that he lived in the 
house of that man fortwo or three months 
only. The learned Sessions Judge has re- 
ferred to the voters’ lists and other docu- 
ments to show that it was doubtful whe- 
ther Aryendra had left the Halwai’s house 
and was living in the house of his father- 
in-law at the material time. 


47. | Aryendra claims fo have been 
sleeping on the eastern roof of his father- 
in-law’s house. It was common ground 
that if he were sleeping on the western 
side, which was a more convenient place, 
he could not have seen the incident. He 
explained this by saying that there used 
to be a dog on the western roof to keep 
watch and the eastern roof had no regular 
staircase making it difficult for the dog 
to get on there. When his statement was 
recorded by the Sub-Divisional Magistrate 
under Section 164 of the Criminal P. C. 
Aryendra stated that Pearey Mian, Banney 
Khan, Dr. Kohli, Balak Ram, Kailash and 
Nathoo were "also" in the procession. His 
case then was that there were others also 
in the procession. In fact, he had stated 
then that 8 or 10 persons had stood near 
the door of the house of one Uma 
Shanker, a statement which he falsely 
denied to have made. It is not without 
relevance that as many as 1l others were 
arrested on the night of the incident for 
- conspiracy-to murder Tribeni Sahai. Final- 
ly, Aryendra has also like the other eye- 
witnesses given the incredible version that 
Banney Khan, Kohli and Pearey Mian ex- 
pereo Balak Ram in one voice to open 

© * 


at —— 


ALR. 


48. It cannot be overlooked that 
the statements of Jhilmili, Ram Prakash 


and Aryendra were recorded under Sec- 
tion 164, Criminal P. C., in June 1971, 
soon after the incident. The Investigating 
Officer says that he got the statements re- 
corded by way of precaution. That could 
be true and it would be wrong to find 
fault with the Investigating Officer mere- 
ly because he got the statements of these 
witnesses recorded under Section 164. Nor 
can the evidence of a witness be discarded 
for the mere reason that his statement was 
recorded under Section 164.. But the 
High Court overlooked that the evidence 
of witnesses whose. statements are record- 
ed under Section 164-must be approached 
with caution. Ram Charan v.. State of 
U. P., 1968 (8) SCR 354 = (AIR 1968 SC 
1970). Such witnesses feel tied to their 
previous statements given on oath and 
have buf a theoretical freedom to depart 
from the earlier version. A prosecution 
for perjury could be the price of that 
freedom. It is, of course, open to the 
court to accept the evidence of a witness 
whose statement was recorded under Sec- 
tion 164, but the salient rule of caution 


must always be borne in mind. That is 


e more necessary when almost all 
the eye-witnesses are subjected to this 
tying-up process. Even Aryendra, the} . 
sister’s son of Dharam Pal, was not thought 
to be above suspicion. 


49, We have ‘indicated broadly 
some of the more serious infirmities in 
the evidence of the eye-witnesses in order 
to show that Sessions Court was justified 


. in E the view that it was unsafe to 


act on their evidence without corrobora- 
tion. Ignoring the impact of these in- 
firmities, the High Court erroneously 
treated the witnesses as independent and 
held that they had corroborated one an- 
other. None of the four eye-witnesses 
was true enough to afford corroboration 
to the evidence of others. Corroboration 
in such cases must be forthcoming from 
an independent source. 


50. The prosecution relied very 
strongly on the three dying declarations 
alleged to have been made by Tribeni 
Sahai. The first of these was made to 
Dharam Pal, the second to the Investigat- 
ing Officer Yogendra Sharma and the third 
was miade in the Budaun hospital before 
the Sub-Divisional Magistrate. It is neces- 
sary to examine closely the circumstances 
attendant upon these dying declarations. 


5L Not much reliance was placed 
before us on the first two dying declara- 
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tions and rightly so. In regard to the oral 
dying declaration alleged to have been 
made by Tribeni Sahai to Dharam Pal 
immediately after the shooting outrage, 
neither Jhilmili nor Ram Prakash who 
were admittedly present at the scene of 


occurrence all through say ‘anything about’ 


that dying decalaration. Even endra 
who is Dharam Pal’s sister’s son did not 
say that Tribeni Sahai made a dying dec- 
laration to Dharam Pal. Surprisingly, 
though the investigation was otherwise 
prompt, the statement of Dharam Pal was 
recorded by the Investigating Officer on 
June 2, 1971 which was six days after the 
incident had taken place. 


52. The second dyin 
is alleged to have been made to the In- 
vestigating Officer. Investigating Officers 
are keenly interested in the fruition of 
their efforts and though we do not suggest 
that any assumption can beimade against 
their veracity, it is not prudent to base 
the conviction on a dying declaration 
made to an Investigating Officer. Yogen- 
dra Sharma says that. while Tribeni Sahai 
was lying in a car at the scene of offence 
he made a statement implicating the ac- 
cused. Yogendra Sharma produced a true 
copy of an entry in his case diary stating 
that even as he was still in the car, he 
recorded the dying declaration in the case 
diary which he was carrying with him. 
It is difficult to appreciate why, if there 
was time enough to reduce the dying dec- 
laration into writing, Yogendra Sharma did 
not obtain Tribeni Sahai’s signature or at 
least the signatures of any of the large 
number of persons who had surrounded 
-Ithe car. Rule 115 of the U. P. Police Re- 
gulations expressly enjoins the Investigat- 
ing Officer to record a dying declaration, 
if at all, in the presence of two respectable 
witnesses and after obtaining the signature 
or mark of the declarant at the foot of 
the declaration. Besides, if the Investigat- 
ing Officer was in such haste that he did 
not even think it proper to wait at the 
police station until the various columns 
on the first page of the F. I. R. were duly 
filled in, it is rather difficult to believe that 
seized by such a pressing sense of emer- 
gency, he would take the case 
him on the off-chance that a dying declara- 
tion may be in the offing. 


58. The dying declaration (Ex. 
Ka-47) made by Tribeni Sahai at the 
Budaun hospital was recorded by the Sub- 
Divisional Magistrate Mr. Sada Ram at 
11-50 p. m. Learned counsel appearing 


declaration 





for the appellants submitted that this’ 
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diary with ' 
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dying declaration is a fabrication and 
must therefore be discarded. We are not 
inclined to go that far. The circumstances 
surrounding the dying declaration, though 
uninspiring, are not strong enough to jus- 
tify the view that.officers as high in the 
hierarchy as the Sub-Divisional Magistrate, 
the Civil Surgeon and the District Magis- 
trate hatched a conspiracy to bring a false 
document into existence. The Civil ser- 
vices have no platform to controvert 
allegations, howsoever grave and unfound- 
ed. It is, therefore, necessary that charges 
calculated to impair their career and 
character ought not to be accepted except 
on the clearest proof. We are not pre- 
pared to hold that the dying declaration is 
a fabrication. 


54. All the same, one must face the 
question whether, in the circumstances of 
the case, it is safe to act on the uncorro- 
borated dying declaration of Tribeni Sahai. 
The evidence of Dr. R. C. Bansal who 
was the Medical Officer of the District 
Hospital, Budaun, shows that Tribeni 
Sahai was in a critical condition when he 
reached the hospital Before the dying 
declaration was recorded, an attempt was 
made to give him saline but even after 
making incisions on the hands and a leg, 
the attempt did not succeed. Dr. Bansal 
has stated. that Tribeni Sahai was in 
"severe pain", that he was under a "great 
shock”, that there was “profuse bleeding" 
from the a that his respiration was 
poor, that his pulse was “feeble and 
thready” and that the “blood pressure was 
not recordable”. Dr. Bansal explained 
that by “shock” he meant “a state of pro- 
found depression of the vital processes 
of the body resulting from injury”. It 
taxes one’s ordinary experience of human 
affairs to accept that Tribeni Sahai, thus 
tormented, was in a fit mental and physi- 
cal condition to make a volitional state- 
ment-after he had reached the Budaun 
hospital. 


55. Quite apart from this consi- 
deration, the dying declaration can have 
hardly any evidentiary value because Tri- 
beni Sahai was ag midst of friends 
and admirers right since the time of the 
incident until the dying declaration was 
recorded. Dharam Pal was in his con- 
stant company and it is not unlikely that 
names of political opponents like Balak 
Ram, Dr. Kohli and Banney Khan were 
freely bandied about. The dying declara- 
tion could then be naturally influenced by 
the opinion and inferences of close friends 
like Dharam Pal. : 
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56. H Tribeni Sahai were to go 
. old hand at politics, He was Vice-Chair- 
‘man of the Town Area. Committee since 


. on record as-a person of unquestioned 

rectitude it might, perhaps, have been pos- 
„sible to approach the dying declaration 
a. little. differently. But the long list of 
cases which he had filed against his poli- 
tical opponents shows that he had no com- 


punction in pointing an accusing finger at - 
Dharam Pal himself. 


innocent persons. 
-was a victim of such machinations and 
even he conceded that Tribeni Sahai used 
to harass him by making false. charges 
when he was.in the opposite camp. 

57. Therefore, we find it impos- 


sible to accept the conclusion of the High ` 


Court that: “All the three dying declara- 
tions of Sri Tribeni Sahai provide full cor- 
. roboration to the testimony. of the two in- 
jured eyé-witnesses and Aryendra that it 
was Balak Ram, who was responsible for 
the fatal injury ‘to Sri Tribeni Sahai and 
‘that he fired ‘instigated by Dr. Kohli, 
Pearey Mian and -Banney Khan.” . ' 
58. The aforesaid discussion of the 
various items of evidence must at least 
yield the result that the conclusion to 


(It. cannot be denied that two views of the 


‘and Banney Khan. The High-Court, there- 
fore, ought not;to have interfered with 





: the judgment of the Sessions Court in their | 


ifavour. ae 

7 59. A revolver was recovered from 
` the house of Dr. Kohli at the time of his 
arrest on the night of the incident and 


it is said that the revolver emitted a foul. 


smell. If anything, the evidence of the 


ballistic expert Shyam. Narain (P. W. 14). 


shows that none of the five empties re- 
covered from. the scéne of offence could 


have been fired from Dr. Kohli’s “revolver. - 
The expert was also unable to give a - 
definite opinion that the bullet, Ex. 95, . 


which was recovered from a drain near 


Kohli's revolver. : . 


the scene of offence was fired from Dr... 


60. .- In regard to Nathoo, he is not.’ 


"named in the dying declaration recorded 
-, at the Budaun hospital. What is more, his. 


name which was first written towards the . 


end of that a declaration was subse- 
quently scored off. Mr. Sada Ram, the 
Sub-Divisional Magistrate, says that he 
scored off Nathoo's name from the dying 
declaration because Tribeni Sahai did not 
say unything when Nathoo's name was read 


out. That was fair of Mr. Sada. Ram but 
- by him caused the death of Radhey and. - 


tern Nathoo scores one more point., > 


which the learned. Sessions Judge came - 
was a reasonable conclusion to come to., 


evidence are reasonably possible in regard - 
to.the participation of Nathoo, Dr. Kohli 


~. ALR ` 


6l. -© The old Banney Khan is an 


1937 and:even Dharam Pal has ‘admitted 
that Banney Khan was a. king-maker. He 
was 79. years old on the date of the inci- 
dent and the only evidence against. him ` 
consists of that artificial assertion that he, - 
Dr. Kohli and Pearey Mian exhorted Balak 
Ram with one voice to shoot at Tribeni 
Sahai. Banney Khan's implication could 
reasonably be traced to the personal enmi- 
ty between him and Tribeni Sahai. ' 


. 62.° In the result the order of con-| . 
viction and sentence passed by the High| 
Court against Nathoo, Dr. R. P. Kohli and 
Mohammad Sayeed Khan alias Banney 
Khan is set aside and their: appeals. are 
allowed. Banney Khan is on bail and he 
need not surrender to his bail, Nathoo and} 
Dr. Kohli shall be released forthwith: 

63.. That leaves for consideration 
the appeal: filed by Balak Ram who has: 
been found guilty by the Sessions: Court 
as well as the High Court. Mr. Frank 
Anthony made an. impassioned plea for 
his. acquittal but we are unable to accept 
the submission of the learned counsel. ` 
.  04.. It is -urged that. Loki. and 
Ganga Ram whosé names were mention- 
ed in the F..I. R. were not.examined and 
therefore an. adverse inference should be 
drawn against the prosecution; that the 
relevant columns in the Inquest . Report 
were deliberately left blank so as to faci- 
litate a manipulation of evidence; that the . 
F. I. R. was ante-dated; that the site plan ^ 


‘was deliberately drawn in a.vague and 


general manner; that there was no im- 
mediate motive for the offence and that 
the High Court had failed to consider the 
evidence .of the defence witnesses. at all 
which it was its duty to consider in.a re- 
ference ‘under Section 874, Criminal P. C. 
65. ^ The more important of. these 
points stand answered by “what we have 
already said while discussing the appeals 
of the other accused. But,-it is necessary. 
to add that in the first place, the other 
accused had the benefit of an order of 
acquittal passed in their.favour by the trial- 
court and secondly we have only endea- 
voured to indicate -:that since the view 
taken by the trial court was a reasonable 
view to take, the High Court ought not 
to. have interfered. with the judgment of 
acquittal. u E ELE f 
66. In Ae ganl to Balak Ram, there ~ 
is a concurrent finding that the shot fired 


1974 — . 
we see-no. reason for takirig a different 
view. The evidence -in regard to the part 


_|played by -him is natural and -consistent ; 
and 


is corroborated by the opinion of the 
‘Ballistic. Expert. Such corroboration was 
lacking as against others. .Thé evidence 
of the Ballistic Expert, shows that the 
bullet (Ex. 27) which was. extracted from 
Radhey’s body was fired from the pistol 
(Ex.. 5) belonging to Balak Ram. Mr. 
Anthony made a severe attack on the 
evidence: of the. -expert and. in order to 
‘show infirmities in 
out to us various passages from “The Iden- 


tification’ of Firearms and: Forensic Ballis- - 
tics" by Major Gerald Burrard; J.-.S.. 


Hatcher's “Text Book of Firearms lüvesti- 


gation, Identification and Evidence" '(btb. 


. Edn., 1946) and Modi's "Medical Jurispru- 

dence an C 
‘sidered these submissions but are unable 
to see à reason strong enough to justi 


‘a reversal. of the concurrent view taken ` 
by the two courts. The. normal rule that ` 


lthis Court does :not reappraise: evidence 
in such cases must apply. i - 

67.  .Stated briefly, Mr. Anthony's 
contention is that the bullet (Ex. 25) which 
was recovered from the scene of. offence 


must have been. the one which after hitting - 
Tribeni Sahai made an exit wound and.. 


‘since that bullet; according. to the ballistic 


expert, could not have been fired from ` 
istol (Ex. 5), he cannot be 


Balak Ram’s 


held güilty for. causing the death of 


-Tribeni Sahai. ‘Mr. Anthony says that the . 


.evidence. of the eye-witnesses stands falsi- 
. fied b 


that there is no warrant for saying that =- 


the bullet Ex. 25 must be the one which 
passed through Tribeni Sahai's body.- ^ 


68. - ‘Mr. Anthony ‘spent’ consider- 


_ able time in showing that the striations on 
the bullet (Ex. 27) which was. extracted 


from Radhey’s. body are of a different 


pu from the striations on the test 
bullets fired from Balak/Ram's pistol. The 


evidence -óf the Expert has been ‘closely’. 
- considered by the. High Court and we. 
on this aspect as- 


consider their finding 
Open to no exception. 

69. m. exar 
nesses, Shiv Govind Singh (D. W. 7) and 
Udainarain Sin 
his plea of alibi but. that evidence was 


rightly rejected by the trial-court. It is 
in the least degree likely. that Balak Ram - 


who was contesting the election for Chair- 

manship of the Committee would be away 

from the hubbub of politics on the eve of 
.1974 S. C/137 XI G—4 + 
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at evidence he read: 


Toxicology”. We have con- 


the evidence.of the expert. The - 
difficulty in accepting this .contention is _ 


Balak Ram. examined iwo E 
(D. W. 8) to establish. 
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-- elections... All: the same, -the High Court 
“oùúght .to -haye considered that. evidence 
for what it was worth. In. a reference for 
. confirmation of the death sentence under 
Section 374,- Criminal P. C..' the High 
Court. must examine the entire evidence 
. for itself, independently of the Sessions 
Court. (See Bhupendra Sin I 
of Punjab, (1968) 3-SCR 404 -= (AIR 1968 
.SC 1438) and Jumman v. The State of 
“Punjab, AIR 1957 SC 469). Fortunately, 
‘the failure of the High Court to examine 
the.defence evidence has led to no mis 
carriage of justice. e 
70. - - Balak Ram’s conviction must, 
therefore, stand. -On the question of sen- 
tence, there is no reason for interference: 
Balak Ram was carrying.a pistol and he 
fired from that pistol without any provo- 
cation either from Tribeni Sahai or from|. 
Radhey.. Neither of them was armed, not 
: even with a walking stick, and all that 
Tribeni Sahai did was to ask the proces- 
sionists to desist from. - shouting vulgar 
slogans. Politics. may or may not be. al - 
clean game but no. court.can suffer with 
equanimity .such flagrant defiance of law 
by members of political parties, whatever 
their colour or creed.. They must know 
that it will not pay to carry pistols in pro- 
cessions for being used as weapons of of- 
fence against political rivals. . According- 
ly, we confirm the order of conviction and 
.the various ‘sentences includin 
tence of death impose 


dismiss his appeal. 


the sen-, 
d on Balak Ram and 
- Order. accordingly. 
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- - Index Note :— (A) ‘Torts — Breach of . 
statutory duty — Suit for damages — 

<. Brief Note :— (A) The question. whe- 
ther an individual.who is one of a class 
for whose benefit. such an obligation is 
imposed cai or cannot enforce: perfor- 
mance by an'action must depend on the - 
purview of the legislature in the particular ` 
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: the interest of the 
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statute. Injury. may be caused either by - 


the fulfilment of the  duty.cast by the 
statute or by failure to carry it out or by 
negligence in its performance. ` (Para 24) 

In order to succeed in an action for 
damages for breach of statutory duty the 


plaintiff must establish a breach of a — 
' statutory ob 
construction of the statute was intended to _ 
be a: ground of civil Hability to a class of. 


ation which, on the pro 


persons of whom he is one. He must 


‘establish an injury or damage of a kind 
against which 


e statute was designed to 


ve protecton.' (Para 25) 


cinema b 
Pune Scheme: — 
of Municipality quashed. — Mysore Muni- 
cipalities Act (22 of 1904), S. SE 

e- 


versed. P 
Brief Note :— (B) Where the Munici- 
ality acts in excess of.the powers con- 
Ed by the Act or abuses those powers 
then in those cases it is not exercising its 
jurisdiction ireala or wrongly but it 
is usurping powers which it does not pos- 
sess. The right to build on his own land 
is a right incidental to the ownership of 
that land. Within the Municipality the ex- 
ercise of that right has been regulated in 
community residing 
within the limits of the Municipal Coni- 
mittee. If sanction is given to build by 
contravening a. bye-law the jurisdiction 
of the Courts will be invoked on the 
ground that the approval by an authority 


of building plans which contravene the 


E 


e 
. si 


' under the statute to see that the. 


: bye-laws made by that authority is illegal 
(Para 27) 


and inoperative. : 


' An illegal :construction of-a cinema 
building materially .affects the right to or 
njoyment of the property: by persons re- 
ding in the residential area. The Muni- 
cipal authorities. owe a duty and obligation 
> identia} 
area is not spoilt by unauthorised construc- 


- tion. The scheme is for the benefit of the 


residents of the locality. - The rights of 


„the residents in the area are invaded b 


an illegal construction of a cinema build- 
ing. If the scheme is nullified by arbitrary 


‘acts in excess. and in derogation of the: 


powers of the- Municipality the courts will 
quash such orders. -` (Para 28) 
. (C) Evidence Act (1872), S. 115 — 
Excess of statutory power — Validation — 
Not permissible — Mysore Municipalities 
Act (22 of 1964), S. 250). W. P. No. 934 
of 1972, D/- 22-9-1972 (Mys), Reversed. 


` 1920. 


- March, 1970 under the 


` Brief Note :— (C) An excess of. statu- 
tory power cannot be validated by acqui- 


. escence in or by the operation of an estop- 


pel The Court declines to interfere for 
the assistance of persons who seek its aid 
to relieve them against express statutory 
provision. f . |. (Para 30) 
Cases Referred: ` Chronological Paras 
1949 AC 398 = 1940-1 All E i 
v. Wandsworth Stadium ... 2A 
(1869) 1 QB 444 = 68 LJQB-560, Yabbicom 


A 
(1883) 8 že 467 = 52 LJQB 737, Maddi- . 
son v. Álderson ' 80 
` Judgment of the Court was delivered by 
. RAY, C. J.:— This is an appeal by 
special leave. from the judgment dated 
22-9-1972 of the High Court of Mysore. 
2. - Vidya Varidhi Thirtha Swamiar 
of Shri Kaniyoor Muth, udini is the. third - 
respondent. In 1968 he made an applica- 


; Hon to the Municipal Council, Udipi for 
construction of kal oe 


yana Mantap-cum- 
Lecture Hall. Licence was granted on 
8 April, 1969 for the construction of 
Kalyana-cum-Lecture Hall. The two main 
conditions of the above licence were that 
the building to be put up was to be a 
Kalyan Mantap and the cónstructión was 
subject to the provisions of Madras Publio . 
Health Act, 1989 and the Scheme framed 
under the Madras Town Planning Act, 


.9. -On 20 March, 1970 there was 

lication under Madras Places 
of c Resorts Act, 1888 for using the 
building as a public resort. The third 
respondent made an application on 23 © 
adras Places of 
Public Resorts Act 1888 to the Chief Of- 
ficer, Town Municipal Council for licence 
to use the building for exhibition of cine- 
matographic films for public entertainment. 
The third ndent also applied under 
Section 256 of the Mysore Municipalities 


an 


‘Act to instal generators with oil engines. 


~ 4 . On 8 April, 1970 the third res- 
ndent applied to the Chief Officer, Town 
unicipal Council to extend the period of 
licence dated 8 Apa i969 and for permis- 
sion to convert thi<_Jjuilding into one for 
exhibition of films:.’ - 
. 5. On 18 April, 1970 the first res- 
pondent rejected the application on the - 
ground that a cinema theatré could not be 
permitted under the provisions of the 
Town Planning Scheme in force. On 29 
Apu. 1970 the application for conversion 
of Kalyan Mantap-cum-Lecture Hall into 
a cinema, theatre was refected by the first 


. Thirtha 


1974 


6. On 4 May, 1970 the third res- 
ondent filed an appeal against the order 
Fated 18- April, 1970 under- the Madras 
Places of Public Resorts Act. It should be 
noted here that the third mdent did 
not prefer an appeal against The order of 
the first respondent dated 29 April, 1970 
rejecting the conversion of Kalyan Mantap 
into a cinema theatre. 

7. Thereafter the Municipal Coun- 
cil passed the four impeached. resolutions 
which are subject-matter of this appeal. 

'" 8B. The first impeached resolution 
is dated 11 June; 1970. By that resolution 


the Municipal Council considered the "m 


eal filed by the respondent Vidya Vari 

hirtha Swamiar against the proceedings 
of the Chief Officer of the Municipal 
Council dated 18 April, 1970 refusing 
licence for exhibiting cinematograph films 
in the bulldog situated in Moodanidam- 
bur village. e Municipal Council decid- 
ed to grant the licence applied for by the 
said respondent. 

9. The second im 
` tion is dated 18 June, 1970.. By that re- 
solution the licence granted to Vidya 
Varidhi Thirtha Swamiar for exhibitin 
MERE M films in the building was 
made subject to certain conditions. The 
microphone should be played only inside 
the theatre. . Arrangements should be 
made to keep the level of the land area 
of the theatre above the road level so 
that water might not stagnate there. The 
engine room where the oil engine would 
be kept should be miade in such a way. 
that sound and blasting of the engine 
would not disturb the neighbours.. The 
Chief Officer of the Municipality was given 
power to impose other conditions from 
time to time. ; 

10. The third impeached resolu- 
tion is dated 19 June, 1970. By that re- 
solution the Municipality under Sec. 256 
of the Mysore Municipalities Act granted 
ermission to Vidya  Varidhi Thirtha 
wamiar for the installation of electric 
motors and an oil engine in the building 
for running a cinema theatre. : 

11. The fourth impeached resolu- 
tion is dated 19 Tune, 1970. By that re- 
solution the Municipality considered the 
revised plans fled by Vidya Varidhi 

i wamiar for the conversion of 
Kalyana Mantapa-cum-Lecture Hall into a 
cinema theatre. ag 

12. On 2 April, 1972 the appellant 
filed Writ Petition No. 984 of 1972 and 
impeached the four resolutions. The High 
Court quashed the -three resolutions and 
said that thé fourth impeached: resolution 


ached resolu- 
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. Municipalities Act whereb 
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which approved the plan for conversion 
of Kalyan Mantap-cum-Lecture: Hall into 
a cinema theatre was to remain undisturb-. 
This appeal is against that judgment. 
-18. It may be stated here that the 
appellant filed a suit on 31 October, 1970 
in the Court of the Munsiff of Udipi for 
grant of injunction against the third res- 
pondent from g cinematographio 
apparatus and using the building as a 
cinema house. . i 
14. On 7 December, 1971 Anan- . 
thakrishna Rao and two others filed Writ 
Petition. No. 4904 of 1970 before the High 
Court of Mysore against the respondents. 
The High Court granted stay of operation 
of the four impeached resolutions. 


15. The appellant obtained special 
leave to appeal on 13 Oct., 1978 (1972?). An 
interim stay was granted on that day. On 
80 January, 1973 the interim stay was 
vacated. On 14 March, 1973 the Deputy 
Commissioner granted licence to the third 
Respondent for exhibition of films under 
the Mysore Cinemas Regulations Act read 
pes Mysore ' Cinemas Regulations Rules, 

16. The appellant on 15 March, 
1978 filed Writ Petition No. 755 of 1978 
before the High Court challenging the 
order of the Deputy Commissioner. The 
petition is pending determination in the 

igh Court. 


17. The High Court in quashing 
the three impeached resolutions said that 
the Munfcipal Council had no power under 


the Madras Places of Public Resorts Act, 
1888 because that Act ceased to be in 


force. The resolutions. dated.11 June, 1970 


and 18 June, 1970 were quashed on that 

ound. The third impeached resolution 

ated 19 June, 1970 which granted per- 
mission to the third .respondent for installa- 
tion of electric motors and oil engine was 
quashed on the ground that no such licence 
was contemplated under the Mysore Muni- 
cipalities Act. The High Court examined 
Section 256 of the Mysore Municipalities 
Act and held that exhibition of cinema 
films did not come within the ambit of 
Section 256 of the Act. The High Court 
held- that the respondents were unable 
to show any provision under the Mysore 
a licence 
could be issued for installing ‘electric 
motors or an oil engine. 

' ^18. As to the fourth impeached 
resolution which is now the bone of con- 
tention between the parties in this appeal; 
the following facts are found by the a 
Court. The Government of Madras under 


ee 
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mE e.Madrás Planning Act by an order thori . SE ORB. 
e Wed pon PR approved the. Central. the Diroctor. Pine) DEVIS appro yak OE 

VIS Town Planning Scheme i ipi ^ —— X d Mn. UTE o 

::7 Clause 15 of the Schéme. A Mcd dak . 21. Counsel for the appellant right 
_ Shops and; business premises might be pet- ‘ly. put. in the forefront that there Y 

; mitted only in places shown sent e per appeal preferred by the: third re ondént 

Oiler’ the (pumas. Baes  yremiat ee ne ie Ue Municipality dated 

under-the scheme means s building deste -29 April, 1970 when-the Municipality E: 

. gned for use as an office or siege ox ius fused permission for- construction ` F : 
: any: business: purpose but.does not include ` Cinema theatre building on the promises: 
. .&a petrol filling station, special" industrial us a subject of appeal: The appeal - 

. ~ building, factory. or workshop. The res- was only against the order dated 18° April, 
| pondents - contended: -in “the.. High Court 1970 whereby.” licence: for : exhibittug 
V. that the scheme wias-intended to be in citiematographic ‘films was refused dede 

_ fiat the scheme was intended to be in. the Madras Places of Publio Resorts Aus 
_ >. that it-either lapsed or: used to be in 1888 read with-. Rule B of: the. To e 
. J. force after tho expitation of 30-yoarj. Tho. the Masino on tr jore to this appeal : 

-*High Court rejected the contention that’ the Municipality on. 11 June, 1970 granted 

" the scheme lapsed after 20.years -from . licence- to: exhibit films.” The High Court 

." 90 May, 1945. |The-High Court further: tly quashed that order for the. reasons 

| accepted the contention of the appellant indicated in the judgment. `“: : ES 
that under : clause 15 of the- Scheme. a UU 22. D Counsel : for: the 2 p ellarit 
. , Cinéma theatre which is regarded in the  Dghtly subihitted. that ‘the ‘Town Plan ning 
: * Scheme as business ~ premises- cannot be - Scheme forbade any cinéma buildin a 
- constructed, in a.place other than Badaga- - the place where.the third responde t hà 
onstrated, a, place other than Badega asked for the cinema building and there 
_ Office Road without the sanction of “the. fore the resolution ‘is invalid. The da 
End approval of the Director.of Town eateries üne amd therefore ihe dh. 
anning. - A i au. ihe 05-7. .,,Senc --of; the: scheme eee 
eee. du Mes i Court said that be. cena ung m that are, the authority - 
S the grant of permission ` nvert . so n funicipal Council to ` i 
D pur a E urs ANN 
: issue of interim order in Writ Petition $:. - Counsel for the respói s 
..No. 4904 of 1972 there was. M Puta] contended that us panes M 
. of: more .thanifive months. The High alternative. remediés. ‘One ` ad pursued . 
. Cour took “into consideration the allega- filed in .1970: for sunt Cuber bare suit 
tions of the third respondent that he spent — third respondent to. restrain installat of 
Qu en sum of Rs. 5 lakhs. Taking into paru EDUC apparatus . and vie 
MEE rs ‘the circumstances.of the cáse . building as. a cinei use: o 
+ High Court did po quas the fourth re “is Writ Petition No. 755 of 1979. challenge | 
n dated 19 June, 1970, permittin; ing the order. o R OA a 
_ the third respondent to. convert the build- dated 14 Man quy en Sioner 
ing into a cinema theatre. - The High Court. tion of films. The suit m ting exhibi- . 
. however madé it clear that: nothing said Telef -in respect of :the diae me ee ie 
_ «by the High Court in that order should 100 which: forms the su og 
come in the way of the Licensing Autho-: this-appeal The writ bition abo c o. 
“rity under the Cinemas Act in considerin ‘not relate to any relief ii that i half 
out oE the, application of the third ‘contention of the respondents fails cane 
resp or a.licen j *'ectiona: t4 cs - ; Aor ox 
thereto by the oe the objections t 24. ^ Another contention on. behalf 
' 90. . Apart from clause 15 of th b the, conden is thok it Morg is Hs 
.." Town Planning Scheme which dad aps * ae of a statutory. duty, the appellant - 
been noticed; reference may be m aar | not be entitled to any relief without 
. clause 14 of-thé Scheme. Clause Mo di an nu "The breach of a statutory duty 
Slide Bint erco part of the area dhall Bo: a cll prae cond ot an uc UM oe 
^utlised. for residential purposes: onl a be. 5 "lass is a tortious act: Anyone who suf- 
` vided ` Hotels, ^: Clubs an "dd io nir special damage therefrom is entitled 
` "publie worship or instruction or laco E^ ‘recover damages. - Counsel for the third. : 
pe iton oane or recreation E ospi. r N Mu TOUR 
' . “tals or dispensaries or for any other pur- “bookmak : jð. that case. a 
. poses mày be ; ae : 1 E er alleged that he suffered: . 
Bo d o Hed by the foeponeibIes. fo sut thes Occupied delen EE 


1974 . K. R. Shenoy v. Udipi Municipality (Ray C: J.) ` [Prs. 24-28] S: C. 2181 


` available for bookmakers space. on the. 


„track where. they could conveniently carry 
on bookmaking in connection with, dog 
races run on the track under the Betting 
and Lotteries Act, 1934." It. was held that 
the object of the Act wasto provide the 


public and not-the bookmakers with its” 


requirements for ‘the ugue of betting. 
It was no object of the Act to confer on 


individual: bookmakers a privilege in fur- 


therance of their ."business which they. 


never possessed before. Consequently no 
action was .maintainable. Thé: 


|for whose. -benẹfit- such ar obligation is 
imposed ean or cannot enforce ‘perfor- 
mance by an action must depend. on the 
purview of the legislature in the particular 
statute. Injury may be caused either by 
the fulfilment of the 
|statute or by failure to carry it out or by. 
negligencé in its performance; p 
25. In order to succeed in. an 
action for damages for breach of statuto 
duty the plaintiff must establish a "eh 
of a. statutory obligation which, on the 
proper construction of the statute was in- 
"jtended to be a ground of civil liability 
to a class of persons of whom he is onë. 
He must establish an' injury or damage of 
a kind against which the statute was desi- 
gied to give protection. The present case 





is not for pecuniary damages for breach. 


of statutory duties. 

26. In the present case the abpa 
_lant contends that the Municipality ‘has 
illegally sanctioned the plan for conver- 
sion into a cinema. The appellant as the 
resident in the area has the right to com- 
pel the Municipality to perform duty im- 
posed by the statute. The appellant has 
a right to insist on such performance of 


duty because he has an individual interest . 


in the performance of the duty imposed 


by the Act that the scheme is not violated. : 


The appellant resides in the area where 
the plan for conversion of the Kalyana 
Mantap-cum-Lecture’ Hall into a cinema 
has been granted. This is a residential 
area. 
regard of the scheme. The Municipality 
is not the authority to vary or modify the 
Scheme. The Municipality on 29 April, 


1970 refused to sanction à plan for cón- 


struction of cinema théatre building. The 


construction of the building had. been ear-' 


lier permitted as a Kalyana Mantap-cim- 
Lecture Hall and not for cinema theatre. 
That was the-reason given by the Muni- 


-cipality for. refusal to sanction a plan for. 
construction of the cinema theatre -build- 


.&. cinema theatre. 
uestion 


whether an individual who is one of a class -an exercise of power. - 


duty cast by the- 


The Municipality cannot act in dis- , 


ing; The resolution of 11: June, 1970 on 
appeal against the- order dated 18 April, 
1970 granting licence’ for’. cinema under 
the Madras Places of Public Resorts’ Act 
has been quashed. by. the High. Court. 
Thereforé, there is no licencë to. exhibit 
films. The other resolutions quashed, by . 
the High Court indicate that the installa- 
tion of. the electric motor and.oil engine 
is not sanctioned. , The Municipality : has ` 
no power to convert the lecture hell into 
No provision in the 
statute has been shówn to support such 


- 97. Counsel’ for the .respondeuts 
contended that a mere grant of licence 


-. to: construct a cinema causes no injury 


and the appellant would have po. cause 
of. action until the building would be: 
actually used as a cinema. = The appellant 
can challenge at the threshold when the 


. Scheme, which -is framed for the benefit 


of the residents in. that area is violated 


.by the My The Municipality. 


acts for the public benefit in enforcing the 
Scheme. . Where the Municipality acts in 
excess of the powers conferred by the Act 
or abuses those powers then in those cases 


- it is not exercising its jurisdiction irregu- 
‘larly or wrongly but it is usurping powers 


which ‘it does not possess. The right to 
build on his own ‘land is a right inci- 
dental -to the ownership of that land. 
Within the DOM the exercise of 
that right has been regulated in the interest 
of the conimunity residing within the limits 
of the Municipal Committee. If under 
presence -of any authority which the law 
oes give to the Municipality it goes be- 
yond the line of its authority, and infringes 
or violates the rights of others, it becomes 
like all other individuals amenable to the 
jurisdiction of the Courts. 1f sanction is 
iven. to build by contravening a bye-law 
e jurisdiction of the Courts will be in- 
voked on the ground that -the approval 
by an authority of building plans which 
contravene the bye-laws made by that 
authority is illegal and inoperative (See 
Yabbicom v. King, (1899) 1 QB 444). 


"28. © An illegal construction of a 
cinema building materially affects the right 
to or enjoyment of the property by per- 
sons residing in the residential area. The’ 
Municipal Authorities owe a duty and obli-' 
gation under the statute to see that the 
residential area is not spoilt by unauthoris- 
ed construction. The scheme is for the 
benefit of the residents of tbe locality 
The Municipality acts:-in. aid of the 
scheme. e rights of the residents in 





` formance of statutory duty by p 
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-Xhe ‘area are invaded by an illegal con- 
.|struction of a cinema building. It has to 


be remembered ‘that a scheme in a resi 
dential area. means planned orderliness in 
accordance with. the requirements of the 
residents. ‘If the ,scheme. is ‘nullified by 


a arbitrary acts in excess and derogation of 


the powets of the Municipality the courts 





ill.quash-orders. passed by Municipalities 
in' such casés, , $m os 
29. The Court enforces the 


er- 
lio 
bodies as obligation to rate payers who 
have a 


by a local authority with.its duty to ob- 


‘serve statutory rights alone. The schenie 


here is for the benefit of the public. There 


‘iš special interest in the performance of 
-the duty. All the residents in the area 


tt mom n 


have their personal interest in the per- 
formance of the duty. The ial and 
substantial interest of the residents in the 
area is injured .by the illegal construction. 


80. The High Court was not cor- 
rect in holding that though the impeach- 
ed resolution sanctioning plan for conver- 


sion of building into a cinema was in: 
violation of the Town Planning Scheme 


yet it could not be disturbed because the 
third respondent is likely to have spent 
money. An excess of statutory power can- 
not be validated by acquiescence in or 
by the operation of an estoppel The 
Court declines to interfere for the assis- 
tance of persons who seek its aid to re- 
lieve them against express statutory pro- 
vision. Lord Selborne in Maddison v. 
Alderson, (1883) 8 App Cas 467 said 
that courts of equity would not permit 


the statute to be made an instrument of- 


fraud. The impeached resolution of the 
Municipality has no legal foundation. The 
High Court was wrong in not quashing 
the resolution on the surmise that money 
might have been spent. Illegality is in- 
curable. : 

81. For the foregoing reasons, the 
appeal is accepted. The order of the High 
Court leaving resolution dated 19 June, 
1970 being Annexure ‘D’ to the Petition 
undisturbed is set aside. The resolution 
dated 19 June, 1970 being Annexure ‘D’ 
to the Petition before the High Court is 

uashed. The parties will pay and bear 
eir own costs. 


Appeal allowed. 


re i 
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AIR 1974 SUPREME COURT 2182 
(V 61 C 413) 
D. G. PALEKAR, P. N. BHAGWATI AND 
f V. R. KRISHNA IYER, JJ. , 
. Tulshi Kahar, Petitioner v. The State 
sof West Bengal, Respondent. . ` 
Writ. Peto; No. 99 of 1973, D/- .18-6- 
1974. . UU BLUT f 
. Index Note:— (A) Maintenance of 
Internal Security Act (1971), S. 3 —. 
Grounds of detention — Communication 
of, to: detenu — All grounds not com- 
municated — Order held invalid — (X+ 
Ref. :— Constitution of India, Art. 32). 
` Brief Note :—' (A) Where apart from 
.the only ground which was communicated 
to the detenu there was other strong 
material which had been taken into con. 
sideration by the detaining authority at the 
‘time it made the order but the other mate-' 
rial was not communicated to the detenu 
'and he was not given a fair opportunity 
to explain the grounds which were um 
communicated to him, the order of deten- 
tion was invalid. (Para 4) 
The Judgment of the Court was deli- 
vered by 
PALEKAR, J.:— This is a petition 
under Article 32 of the Constitution for 
a Writ or Order in the nature of habeas - 
corpus. The petitioner was detained by 
an order dated 23-11-1972 passed by the 
District Magistrate, 24-Parganas, in ex. 
ercise of the powers conferred by sub- 
section (1) read with sub-section (2) of 
S. 8 of the Maintenance of Internal Secu- 
rity Act, 1971 since the District Magistrate 
was satisfied that with a view to prevent 
the petitioner from acting in a manner 
prejudicial to the miaintenance of sup: 
plies and services essential to the. com- 
munity it was necessary to detain him. 
The petitioner was arrested on 27-11-1973 
and was served with the order of deten- . 
tion and also with the ground of deten- 
tion together with a vernacular translation 
thereof on the same day. The ground of 
detention is as follows: i 
(1) That on 12-11-1972 at about 62.00 
hours, you and your associates cut and 
stole away Copper return feeder wire 
measuring about 80 meters valued at 
Rs. 648.00 from electric masts in between 
Post Nos. 84/140 to 34/160 on Dn. Main 
Line of Kankinara Yard. You were chal- 


.lenged by local R. G. members near In- 


check.Gate of the yard when you fled 
away leaving the stolen property near 


, Dholabada Mandir of Kankinara and pro- - 
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perties were then recovered. You were 
subsequently arrested. f 


Your action disrupted communication 


and train services for a considerable period : 


there then affecting supplies and services. ` 
You have thus acted in à manner, 
prejudicial to the maintenance of services 
and supplies essential to the community. 
2. This is the only ground whicb 
was communicated to the petitioner. 


8. It is contended on. behalf of the 
petitioner that the ground referred to 
above was not the only ground on which 
the petitioner had been detained. Para 7 
of the affidavit which-is filed by.the De- 
puty Secretary on behalf of the District 
Magistrate, who is not available, goes to 
show that there were other considerations 
which weighed with the District Magis- 
trate in making the order. The Deputy 
Secretary affirms as follows: 

“I further state that it appears from 
the records that the detenu petitioner is 
a notorious criminal and was indulging in 
wagon breaking and stealing railway stores 
and equipments. It appears that on 12-11- 
1972 the petitioner along with his associa- 
tes stole away 60 meters of feeder copper 
wire from the electric masts in Kankinara 
Railway yard......" 

4. It would appear from the above 
that this act of stealing 60 meters of 
feeder copper wire was not the only ground 
on which the District Magistrate had 
made up his mind to detain the petitioner. 
It appears that he had before him the re- 
cords relating to the petitioner which dis- 
closed that he was also a notorious cri- 
minal indulging in wagon breaking and 
committing theft of railway stores and 
equipments. Since the District Magistrate 
himself has not filed any affidavit to show 
that only the ground mentioned above had 
prevailed with him in making the deten- 
tion order and the affidavit purports to 
be made on behalf of the Government 
and also the District Magistrate concern- 
ed, there can be hardly any doubt that 
: apart from the ground mentioned above 
ere. was other strong. material which 


- thad been taken into consideration by the: 


detaining authority at the time it made the 

order. Since the other material was not 

communicated to the petitioner and he 
as not given a fair opportunity to ex- 

plain the grounds which were uncom- 

municated to him, the order of detention 
rendered invalid. 


5. . We have already directed that 
the petitioner should be released forth- 


J 


<(Vaidialingam J.) — [Pr. 1] S. C. 2188 


with. The reasons which prevailed’ with. 
us in making that order are stated above. 
x . Petition allowed. 





AIR 1974 SUPREME COURT.2183 
(V'61.€ 414) - s 
C. A. VAIDIALINGAM, I. D. DUA AND 
. G. K. MITTER, JJ... 

Cheriyan Joseph Poppallil and: others, 
Appellants v. Geevarghese Philip (dead) by 
his Legal Representatives and others, Res- 
pondents. f ; 

Civil Appeal No. 337 of 1967, D/- 
16-2-1972. 

Index Note :— (A) Civil P. C. (1908), 
O. 23, R. 8 — Compromise of appeal — 
Power of Supreme Court as appellate 
Court — Supreme Court disposed of ap- 
peal in terms of compromise — (X-Ref :— 
Constitution of India, Art. 138 — Powers 
of Supreme Court). (Paras 1 & 2) 
" Judgment of the Court was delivered 
y . 
VAIDIALINGAM, J. :— After this ap- 
peal has been heard for a few days and 
when it is part-heard today, it has been 
represented by Mr. S. T. Desai, learned 
counsel for the appellants, Mr. Sarjoo 
Prasad, learned counsel for the legal re 
presentatives of the deceased first defend- 
ant and Mr. D. N. Mukherjee, learned 
counsel for the 4th defendant that the 
parties have been able to come to a settle- 
ment and requested that the appeal may 
be disposed of as compromised on the 
following terms : 

1. The legal representatives of the 
deceased first defendant will re-deposit in 
the trial court the entire amounts that have 


' been drawn by either the first defendant 


or the legal representatives from the Re- 
ceiver or from the court in respect of the 
profits realised by the Receiver; 

9. Similarly, Mr. K. E. Mammen, the 
4th defendant will re-deposit in the trial 
Court, half of the amount that has been 

- withdrawn by him; 

8. The  re-deposit mentioned_ in 

clauses 1 and 2 should be made in the 
ial court on or before Monday, the 5th 
June, 1972; 

4. In addition to the amounts men- 
tioned in the above clauses, the legal re- 
presentatives of the deceased first defend- 
.ant, as well as the 4th defendant will . 
jointly or severally deposit in the trial 
court on or before Monday, the 5th June, 
1972 a further sum of Rs. 25,000/-; - 


` 
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à 5. The appellants in this appeal (the 
- legal representatives of the: original plain: 
ub. .are at liberty to withdraw uncondi- 


tionally the entire amounts mentioned in. 


the above clauses; 


6. -The appellants are also at libe 
to withdraw the entire amounts whi 
are with the Receiver as well as the 
: amounts deposited by 
"court, as oh today, less: any amounts that 
may be due by way of expenses or. re- 
muneration of the Receiver. If sufficient 
funds are not available with the Receiver 
'or in court, to meet the. expenses of the 
management and. remuneration due to the 


Receiver, those amounts or such amounts . 


. .to make up the deficit will be paid to the 


.- Receiver by the 4th defendant and .the 
legal representatives of the deceased Ist 
defendant; ^ ^ 
' 7. In case'of default in the payment 
of Rs. 25,000/- or in the re-deposits men- 
. tioned in clauses 1 and 2. above, or any 
part thereof within the period fixed, the 
appellants will be. entitled to levy execu- 
tion for the -amounts remaining unpaid or 
undepdsited with interest at six per cent. 
from the 5th June, 1972, until. realization; 
On deposit by the respective par- 
ties of the entire amounts as mentioned 
above, the Receivér will put the legal re- 
presentatives of! the deceased defendant 
No. 1, or anybody -deputed by them in 


that behalf and ithe 4th defendant in pos- ` 


session of the factory and other properties 
` which are with him as Receiver;  . 
9. On deposit of the amounts by. the 
parties, as mentioned above, the. suit will 
Stand dismissed and all parties will bear 
their own costs throughout; ` 


10. Parties are at liberty to apply to- 
this Court for any direction that may be’. 


found necessary, in this regard. 
2..  The.appeal is disposed of.iu 
ui of the above settlement. 
à Order accordingly. 


ATR 1974 SUPREME COURT 2184 
(V-61C 415) - 
(From : Bombay) 

A: LN: RAY, C. J.; Y. V. CHANDRACHUD 
-AND V. R. KRISHNA IYER, JJ. 
The State of Maharashtra and others, 

Appellants .v. Association of Maharashtra 

Education Service Class II Officers and 

others, Respondents. : 

Civil Appeal No. 1281 .of 1971, DI- 

11-4-1974. 
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-the Receiver in ` 


‘higher. pay-scale. 


- without consultation with the Public 
.vice Commission; it asked ducunbeuts to 


| AIR. 

‘Index Note :— '(A) University Grants - 
Commission Act (1956), S. 12 — University 
Grants Commission Report for 1968-67 — 


Pay scales of lecturers and. professors dn 
affiliated colleges — Superimposition of 


, conditioris by State Govt. — Validity. 


Brief Note : — (A) The Report of the 
Commission was accepted by the Central 
Government. Under a proposal to the 
Government of Maharashtra the Central 
Government undertook to bear 80 per cent 
of the expenditure incurred by the Uni- 
versity or the Colleges for implementin 


‘the Scheme for five years. The proposa 
‘was accepted by the State. 


However, the 
State Government made it a-pre-condition- 
that the incumbents must appear. before 
the Public Service Commission before they 
were given the higher pay scales. . 


Held, that the State Government hav- 
ing received on stated terms and condi- 
tions the 80 per cent. contribution from 
the Government of India for implementing 
the Scheme it was not right on its part 
to depart from the rudiments of that 


Scheme and to devise a new mechanism 


entailing the imposition of fresh conditions 
as a pre-requisite to eligibility for the 
(Para 7) 

Held further, that- the Government of 
Maharashtra misunderstood the Scheme as 


requiring the promotion of Class II tea- 


chers to Class I and since under its Rules: 
such a promotion could not be granted 
Ser- 


offer themselves for selection by that-Com- 
mission. ` The imposition of such a con- ` 
dition’ being. base 


on a misunderstanding 
of the Scheme 


proposed by the U. G, 


‘Commission, the H. C. was right in direct-, 


ing the: Staté Govt. to place the eligible 
persons in the pay scale under the Scheme 
without asking them.to appeal before the, 
Public Service Commission.. (Para 8). 


. Index Note :— (B) University- Grants 
Commission Act (1956), S. 12 — It is open’ 


~ to grave doubt whether the’ recommenda- ` 


tions of a body like the University Grants." 
Commission can. give rise to rights and . 
obligations enforceable in a court of law. ` 
(Quaere); “(Para 1) 

The Judgment ot the ‘Court was deli- .- 
vered by 

CHANDRACHUD J. :— What is. the 
true nature of the Dis envisaged in 
the Report of the University Grants Com- 


mission for the year 1966-67? ^ Was the 
Scheme, in so far as it related to the pay 
- scales of poe ‘and Professors in. 


E 


1974 


filiated colleges accepted by the. Govern* 
ment of M 
State Government entitled to superimpose 
on that Scheme additional conditions sub- 
‘ject -to -which alone the benefit thereof 
can be given to- the lecturers and . pro-. 
fessors? These are the. questions . which 
were raised before the High Court in a 
petition under Articles 226 and 227 of the 
Constitution. It is open to. grave doubt 
whether the recommendations of a body 
like the University Grants Commission 
can give rise to rights and obligations en- 
forceable in a court of law but of that we 
Shall say nothing as everyone concerned 
approached the questions on the. assum 
Hon that the petition raised a justiciable 
issue. The decision of the High Court 
meets a long-felt demand. of ill-paid tea- 
chers and though the High Court has cer- 
tified that the case is a fit one for appeal 
: (Contd. on Col. 2) > >; 


Senior Lécturers - ` 
Lecturers (Senior Scale) 
Lecturers (Junior Scale) 


8. The Report of the Commission 
was accepted by the Government of India 


for the reason that. the prevailing scales © 


of pay at the University level were very 
low: and it was necessary. in the interests 
of higher education to adopt the récom-. 
mendation of the Commission and to apply 
it uniformly all over the country. The 
earlier reports; of the Commission recom- 
mending higher pay-scales for University 
teachers failed to evoke adequate response- 
as the Union Government agreed to reim- 
burse the State Governments to the extent 


of 50 per cent. only of the additional ex- - 


penditure incurred by them. Some of the 
State Governments transferred the burden 
of the remaining 50.per cent. to the Uni- 
versities and the private colleges... By its 
letter of April 7, 1966 to the Education 
Secretary, Government of Maharashtra, the 
Government `of India undertook to bear 
80 per cent. of the expen 
by the University. or.the colleges for im- 
plementing the Scheme of the Commission 
which was to be brought into operation 
with effect from April -I, 1966. The re- 
maining 20 per cent. was to be borne by 


the State Government for a period- of five - 


years and thereafter. the State Govern- 
ment was to undertake the entire financial 
responsibility for implementing the 
Scheme. Ev un cet c PME 


4. On November 6, 1967 the Gov-. 


ernment of Maharashtra passed a Resolu- 
. tion accepting in principle the proposal of 


State of Mah. .v. Assen. of Mah. 


arashtra? And if so, is the- 


Master's 


diture incurred : 


- Nagpur Mahavidy 


ra 
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under Article 183 (1) (a) and (b).of the. 
Constitution, we do not propose to enter- 
tàin in this appeal the point raised by the 
State Government for the first time in its 
Memorandum of Appeal before us that the 
respondents possess no enforceable right. 


2.' The University Grants Commis- 
sion in its Report for the year 1906-67 
recommended a revision of pay scales for 
various categories of teachers, who were 
broadly divided into two classes: “Uni- 
versity Teachers" and “Teachers in affiliat- 
ed Government and non-Government Arts, 
Science, Commerce and Secondary Train- 
ing Colleges". The latter class of teachers 
with which we are concerned in this ap- 
peal consists of Senior Lecturers, Lectur- 
ers (Senior Scale) and Lecturers (Junior 
Scale); for whom the University Grants 
Commission recommended the following 
scales. of ‘pay respectively : 


Rs. 700-40-1100 ` >. -~ 
Rs. 400-30-640-40-800 
Rs. 300-25-600. 


the Government of India. Under Notes 1 
and 2:to the Resolution, all Professors, 
Heads of Departments and Lecturers in 
different pay-scales were to be given the 
junior scale of Rs. 300-600, 25 per cent. 


‘of the posts were to be in the senior scale 


of Rs. 400-800 and not more than 95 per 
cent. of the total number of Lecturers were 
to be placed in the scale of 700-1100. Note 
No. 1 further stated that only, such per- 
sons. who possessed at least a second class 
egree of a Statutory University 
would be eligible for the revised scales ` 
and in regard to the scale of Rs. 700-1100 


‘it was further necessary that the teachers 
; were. recognised or approved by the Uni- 


versity for post-graduate work as on April 


. 1; 1966 and had in fact done post-graduate 


teaching. for a minimum period: of one 
year prior to April 1, 1960. . vo 
9.. Respondents 2 to 11 admittedly 
pul the requisite qualifications for 
eing placed. in the -pay-scale of 700-1100, 
but the State Government refused to place 
them in that scale unless they offered 
themselves for selection before. the State 
Public Service Commission as required by _ 
notices dated March 2 and March 8, 1970 


issued ‘respectively bythe. Director, Col- 


lege of Science, Nagpur and the Principal, 

laya. Respondents 2 to 
11 fled in the High Court of Bombay a 
petition under Articles 226 and 227 of the 
Constitution praying that these notices be 
quashed and that they be placed in the 


^ not di 
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pay-scale of 700-1100 with effect from 
April 1, 1966. The Ist respondent is an 
Association of Maharashtra Education Ser- 
vice Class H Officers and Lecturers in 
Government Arts, Science and Commerce 
. Colleges, Nagpur and collectively repre- 
- sents individuals whose rights are alleged 
to be infringed. |. 


0. The State of Maharashtra did 
not dispute that the petitioners were quali- 
fied to be placed in the pay-scale demand- 
ed by them but their contention as reflect- 
ed in the return filed by them in the High 
Court was that respondents 2 to 11 be- 
longed to the Class H Educational Service 
(Collegiate Branch) for which a pay-scale 
of Rs. 270-715 was prescribed by the State 
Government; that the scale of 700-1100 
demanded by the respondents foll anar 
ly within the pay-scale permissible to 
Class I Officers in the State Educational 
Service; that giving the higher pay-scale 
to respondents 2 to 11 was tantamount to 
promoting -them to Class I Service; that 
under the Rules governing Educational 
Service of the State, such a promotion 
could not be made without consultation 
with the Public Service Commission and 
therefore respondents 2 to 11 had to ap- 
pear before that Commission as a pre- 
' condition to their promotion to the higher: 
Class. These contentions were reje by 
the High Court which granted to the. res- 
pondents the relief demanded by them.: 


7. 'The High Court, it seems to us 
is right in the view it has taken. It is 

disputed by the State Government that 
respondents 2 to 11 possess the requisite 
qualification and experience for being 
placed in the. higher pay-scale -of 700-1100.. 
‘They hold a second class Master's degree, 


they were approved by the University as. 


post-graduate teachers.since April 1, 1966 
and:they had in fact done post-graduate 
teaching for the minimum period of 
year prior to April 1, 1068. They are 
therefore entitled to the higher pay-scale 
under the Report of the University Grants 
Commission which -was accepted by the 
Government of India and was adopted by 
the Government of Maharashtra. The 
State "Government having received on 
stated terms and conditions the 80 per cent, 
contribution from the Government of India 
for implementing the Scheme it was nol 
right on its part to depart from the rudi- 
ments of that Scheme and to devise a new 
mechanism entailing the imposition. of 
fresh conditions as a pre-requisite to eligi- 
[bility for the higher pay-scale. : 





- 


of one. 


A. T. R. 


` B8. . The contention that Lecturers 
in Class II of the Maharashtra Educational 
Service must present themselves for selec- 
ton before the Public Service Commission 
was introduced apparently on a misunder- 
standing .of the Scheme initidted by the 
University Grants Commission. Tha’ 
Scheme envisages no promotion of Lectur- 
ers from one Class to another. It concerns 
itself with the revision of pay-scales of 
the collegiate teachers and its object was 
to raise the salary-structure as one of the 
basic essentials for improvement of educa- 
tional standards. The letter of the Gov- 
ernment of India to the State Government, 
dated April 7, 1966 shows that the subject- 
matter of the correspondence was Tn 
provement of Salary Scales of College 
and University teachers" and that the Gov- 
ernment of India had accepted the recom- 
mendations of the U. G, Commission for 
(a) “revision of the salary scales” of colle-. 
giate teachers with effect from. April 1, 
966. The Government of Maharashtra 
misunderstood the Scheme as requiring the 
promotion of Class I teachers to Class I 
and since under its Rules such a promo- 
tion could not be ted without con- 
sultation with the Public Service Commis- 
sion, it asked respondents 2 to 11 to offer 
themselves for selection by that Commis- 
sion.. The imposition of such a condition 
being based on a misunderstanding of th 
Scheme proposed by the U. G. Commis- 
sion, the High Court was right in directing 
the Government to place dents 2 to 
ll in the pay-scale of 700-1100 without 
asking them to appear before the Publio 
Service Commission. As stated by the 
High. Court whether respondents 2 fo 1l 
should, as a consequence of the up 
of thelr pay-scale, be in Class t 
Educational Service and whether they are 
entitled. to the other benefits available fo 
Class I officers is an entir separato 
matter which the State Government will 
be at liberty to decide tn accordance with 
the relevant rules and. procedure, 


9. We therefore confirm the 
ment of the High Court and 
appeal with costs.. 


ur 


e 


a Appeal dismissed, 
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Pedamallu Ramanamma, Appellant v. 
Arisenkula Appalanarasamma, Respondent. 
Civil Appeal No. 1816 of 1907, D/- 
26-2-1974. ; 
Index Note:— (A) Constitution of 
India, Art. 133 — Interference with find- 
ings of fact — Concurrent finding of fact 
that the sale deed in question is not 
nominal but is a genuine transaction — 
Held there was no reason to take a dif- 
ferent view. (Para 2) 


i Judgment of the Court was delivered 
y 

ALAGIRISWAMI, J.:— This is an 
unfortunate litigation between a mother 
and her only daughter. The mother fled 
a suit, O. S. No. 40 of 1956 against the 
daughter claiming a certain house as her 
own and that she let it out to her daughter 
on a monthly rent of Rs. 30 and sought 
eviction of the daughter from the house. 
The daughter contended that the sale deed 
by which the mother purchased the site 
on which the house stands from her 
(daughter's) husband was a nominal one 
and that the house was constructed by her 
and her husband from out of their ds 
and that she was not a tenant. The 
mother also filed another suit, O. S. No. 


14 of 1957 for recovery of certain furni- . 


ture and utensils and for the rent. The 
Trial Court found that the sale deed was 
not nominal, that the daughter as well as 
her husband contributed towards the 
construction of the house and that it was 
the joint property of all the three and 
that the tenancy pleaded by the mother 
was false. Both the suits were dismissed 
by the Trial Court. On appeal the High 
Court of Andhra Pradesh allowed the 
mother's appeal in O. S. No. 40 of 1956 only 
in respect of possession. The appeal 
against the judgment in O. S. No. 14 of 
1957 was dismissed. The daughter has, 
therefore, filed this appeal against the judg. 
ment of the High Court on certificate 
granted by the High Court. 


2. Exhibit A-2 is the sale deed 
dated 14th September, 1948 for a site of 
the extent of 10 cents purchased by the 

ondent (mother) from the appellant's 
husband for Rs. 200/-. A sum of Rs. 100/- 
was paid before the Sub-Registrar, 
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Rs, 100/- having been already paid. The 
appellant’s husband had a land 20 cents 


‘in- extent and it is out of these 20 cents 


that he sold 10 cents to his mother-in-law, 
the respondent. The payment of Rupees 
100/- before him: is endorsed by the Sub- 
Registrar on the sale deed itself. If it was 
merely a nominal sale deed there was no 
reason why only 10 cents out of 20 cents 
owned by the appellant’s husband was 
sold under Ex. A-2. Both the Courts below 
have concurrently held that the sále deed 
is not nominal but is a genuine transac- 
tion and we see no reason to take a dif- 
ferent view. 


8.. The next question is whether 
the house was constructed by the appellant 
and her husband with their moneys. The 
Trial Court held that the construction of 
the house was a joint enterprise by the 
appellant, the respondent and her second 
husband. The High Court took the view 
that the appellant might have advanced 
some money towards the construction ot 
the house but that it did not confer any 
right on her in respect of the house. We 
shall now discuss the evidence on this 
point in brief. 

4. The appellant’s case was that 
by the time her husband executed a sale 
deed of the land on which the house 
stands, he had constructed it up to the 
roof level. Both the courts below refused 
to believe that case on the ground that if 
that was so it would have been mention- 
ed in the sale deed itself. P. W. 1, Papa: 
rao, the respondents second husband 
seems to have been looking after the con- 
struction first through D. W. 8 and later 
through P. W. 7, after P. W. 1 and D. W. 
8 fell out. The letters written by D. W. 
3 to Paparao, wherein he promised to com- 
plete the work early and refers to the 
several steps taken: by him prove this. 
Later, the letters written by P. W. 7 to 
P. W. 1 are also to the same effect. These 
letters show that P. W. 1 was not only 
advancing money from time to time but 
was actually in charge of the construc- 
ton. "These letters are spread over the 
period from January, 1949 to the end of 
1952. A letter written by D. W. 8 to 
P. W. 1 (Ex. diee urges that the appel- 
lant should be allowed to stay in the 
house for some time. The tax receipts 
and demand notices are all in the name 
of P. W. 1 and later the respondent, More 
important than that are the two ci;ching 
circumstances. In Ex. A-33 dated 8-8-1954 
the appellant wrote to P. W. 1 saying thaf 


she would quit the house if she was paid 


E 
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a sum of Rs. 2,000/- given by her after 
the death of her husband. Another cir- 
cumstance is that Ex. B-6, a letter written 
by P. W: 1 to the appellant shows that 


she wanted to have 5 acres 24 cents.of . 
land' settled in her fayour, and actually.” 
- 8 acres of land were settled on her sub- ` 
n were any. dispute ` 
' about the house it would have been settled . 


sequently. - “If there 


at that time. The appellant would’ not 


: also have written Ex. A-83 to P. W, L. 


All these make it abundantly clear that 


- jit was the respondent. and her second hus-. 


- band that should have constructed -the 
house and evén if the appellant had ad- 


tion she is not entitled to any share in 
. the house. = h 


5. The ' appeal - is; ‘therefore, dis--- 


‘missed. But considering the relationship 
of the parties and the unfortunate history. 
of the case we direct both parties to bear 
. their own costs. 2 - 
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© AND P. K. GOSWAMI, JJ. . - 
. " Godhü and ‘another, Appellants .v. 
State of Rajasthan, Respondent. | 
: . Criminal Appeal No. 307 of -1971, D/- 
27-8-1974. i | | 

- Index Note:— (A) Evidence Act 
(1872), S. 82 — Dying declaration — Part 
of statement false — Use of the other 
part when it is separable. _ P 


Brief Note :— (A) It is not correct to 
hold that if a part of the dying declara- 
'tion has not been proved to be correct 
it must necessarily result in the rejection 
of the whole of the ding declaration. In 
cases wherein the part of the dying dec- 
laration. which is not found to be correct 
is so indissolubly linked with the other 
part that it is not possible to sever the two 
parts, the court would be justified in re- 
. jecting the whole of the dying declaration. 


There may, however, be.other cases. where- .. 
in the two parts of a dying declaration may. 
be severable and the correctness of one part: 


does not depend upon the correctness of 
the other part. ^ In the last mentioned 
cases the court would not normally act 
upon a part of the dying declaration, the 


er part of which has not been found 
Ee e 
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. Appeal dismissed. .. 
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to be true, unless the. part relied upon . 
is corroborated in material particulars by: 


-the other evidence on record., If such. `- 
shows hat part of. the ` 


- other: evidence 
dying declaration relied upon is correct 
and trustworthy, the court can act upon. 
‘that. part of the dying declaration: despite 
the fact that another part-of the dying dec- 
laration has not been proved to be correct. 


(Para. 10) - ^ 


_.Thus-where in a dying declaration 
the deceased said that he was.forcibly 
cvaseed inside- the room ,by the -accused 
and that the accused. had shot at him, the 


"accused could.-be held to have shot and . 
vanced some money towards the construc- ~ 


caused the fatal injuries when that -part 
was corroborated by the evidence and that. : 
“part was separable. from the -other. part . 
viz. the-forcible dragging of decéased ` 
: which was not proved’ to be correct. 
Se “+ (Para 17) 
. The Judgment of the Court was deli- . 
vered by . pus HAN : 
-. KHANNA: J.:— Godhu (25) and . 
Banwari (45): were convicted by learned  . 
Additional Sessions Judge Sri Ganganagar . 
under Section 302, Indian Penal Code for 
causing the death of Gheru (80) and were 
sentenced to undergo imprisonment - for ` 
.life. Conviction was also recorded against : 
Godhu under Section 25 (1) (a) of the 
Arms Act and. against Banwari under Sec- 
. tion 27 of that Act. Each of.the two ac- 
cused was sentenced for the offence under 
the Arms Act to undergo rigorous imprison: 
ment- for, a period. oF six months and. to 
.pay a fine of Rs. 100/- or in default to 
undergo imprisonment for a further period 
of one month. The sentences were. order- 
ed to run concurrently. Charge was also . 


. framed against the two accused. for.an 
. offence under Section 364; Indian Penal - 


Code but they were acquitted on that _ 
count. On appeal the Rajasthan High - 
Court affirmed the judgment of the trial . 
court. The two accused thereafter came 
up in appeal to this Court by special leave, 


2. Godhu and Banwari accused are 
cousins, being sons of two sisters. . The 
two accused and Gheru deceased belong- 
ed to village ‘Jhaniber “in district Sri 
Ganganagar. The prosecution case is that 
the relations of Banwari accused with 
Gheru deceased were strained as there had 
taken place a quarrel between them ‘about 
15 days before the present occurrence. On 
September 21, 1969. at about 2 p. m., it 
is stated, .Gheru deceased while return- | 
.ing from the fields passed in front of the 
house of Banwari accused: The two. ac-. 
. cused then caught hold -of the arms of 
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Gheru and forcibly took him to. Banwari's 
baithak. Godhu- was-at that time armed. 
with -a single-barrel gun, while Banwari 
had a.double-barrel gun. After . takin 
' Gheru inside the -baithak, the two accus 


bolted the door of the baithak-from inside, -* 


Gordhan (P. W. 1) who is elder brother 
of" Gheru deceased, was'.at a distance of. 
about .50 yards when he saw the two ac- 
cused taking- Gheru inside Banwari's 


baithak. Gordhan raised alarm and also ` 


rushed towards the baithak.. Just then 
two gunshots were heard in quick succes- 
' sion from ` inside the baithak. Cry_of 
Gheru too was heard ‘that he was being 
killed. Gordhan P. W..then: rushed to- 
wards his house and narrated the incident- 
to his mother  Sardari (P. W. 3). and 
brother Udmi (P. W. 4). -After informing 
Sardari and Udmi, Gordhan went to-the 
fields to inform Sarpanch Premaram (P..W. ` 
2) about the incident. jt 
3. > Sardari and Udmi on being told 
-of the ` incident by. Gordhan . went to 
Banwaris house and found. the two ac- 
cused present. in the courtyard of that 
house armed with guns. Banwari accused 
then threatened: Sardari and Udmi not. to 
p abead. Udmi thereupon retreated 
ack but Sardari said that even at the risk 
of her life. she would go to Banwari's 
baithak to see her son.. The two accused 
. then told Sardari that they had made a 
mistake. They also requested Sardari to 
take away Gheru.. When Sardari -entered 
_Banwari’s baithak, she saw Gheru lying on 
a cot with injuries on his abdomen and. 
right hand. On the query -of Sardari, - 
Gheru replied that the stomach. injury had 
. been’ caused by Banwari and the hand | 
` injury by Godhu. with shots. In the 
meantime; Udmi, who had made a retreat, 
came to Banwaris baithak along with 
Saudagar Singh (D. W. 4)  Udmi too 
asked Gheru as. to who had injured him. 
Gheru replied that the stomach injury had 
been caused by Banwari and the hand in- 
jury by Godhu: with guns. Udmi and 
Sardari then carried the cot on which the 
deceased was lying to their house. Sauda- 
gar Singh also accompanied them. On the 
way Premaram Sarpanch and-Gordhan 
P. W. met them. On arrival at the house: 
of the deceased, those carrying:;the cot 
placed it in front of the door of that house. . 
Premaram Sarpanch then asked ‘Gheru 
deceased as to who had injured him. The ` 


. . deceased then replied that.he had been 


. injured by the two accused by günshots. 
e cot of the deceased was then placed 
on a:cart. Sardarij, Udmi and Gordhan 


P. Ws. took that cart to Hanumangarh, af, - 
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a- distance of 8 miles from the place of 
. occurrence. Report: about. the occurrence 


was lodged. by. Gordhan P. W. at police - 
station Hanumangarh at 6.80 p. m. As the 
doctor. was not.available in Hanumangarh 
hospital; a jeep was arranged and in that 


jeep Sardari and Udmi took -Gheru to 
` Ganganagar.) Gheru was admitted in the 


Ganganagar hospital the same -night at 
12.20 a. m. - 2 

4. Dr. Momanram (P. W. 6) ex- 
amined the injuries of Gheru soon after 
he was admitted in the Ganganagar hos- 


` pital, X-ray of the abdominal region of 


Gheru was then taken to find the presence 
of pellets. As the condition of Gheru was : 
serious, Dr. Momanram asked Ganganagar 

olice to arrange-for the recording of his 
Aving declaration. Dying declaration Ex. 
P. 28 of Gheru deceased was recorded by 


‘Shri B. D. Chopra, Subdivisional Magis- 


trate on the morning of September 22, 
1969 after Dr. S. K. Sharma (P. W. 7) had 
certified that Gheru was in a fit condition 
to make statement. The dying declara- 
tion, was dictated by the Subdivisional 
Magistrate to his clerk. Gheru admitted 
the dying declaration to be correct and. 
thumb-mirked it.. In that dying declara- 
tion Gheru narrated the facts of the oc- 
currence as given- above. : 

5. ~ An operation was performed 
for the removal of pellets from the body 
of Gheru on Séptember 92, 1969 by Dr. 
Geblot.  Gheru succumbed to his injuries 
EN hospital:on September 24, 1089, at 
.10 a. m. : 7 4 


.-.6. | The two accused were arrested 
by ASI Mahendra Singh (P. W. 8) on 
September 23, 1969. Banwari accused on 
interrogation by the Assistant Sub-Inspec- 
tor disclosed that day that he had kept his 
double:barrel along with a bag in 
the kitchen of his house and that he could 
get the same recovered. -Banwari there- 
after got recovered gun P-5 and a bag con- 
taining three cartridges, two of which 
were:live cartridges and one was an empty 
cartridge. Licence of the gun of Banwart 
too was taken into possession. Godhu ac- 
cused was interrogated by Sub-Inspector 
Hanuman Dutt on September 27, 1969. 
Godhu ‘then disclosed that he had buried 
a gun with one empty and one live car- 
tridge in his-cotton field and that he could 
get the.same recovered. Godbu thereafter 


.Bot-recovered a single-barrel gun along ` 
'.with one live and 
‘from his field. ; 


one empty cartridge 


.7.-. At: the: trial -Godhu accused 
denied his participation in the occurrence. 
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According to him, he heard two gunshots 
and. thereafter went to Banwari’s house. 
Chaitan, Banwari and Chandu were pre- 
sent there, while Gheru was lying wound- 
ed on a cot in Banwari's baithak. Banwari 
then sent Godhu to Gheru's house. Godhu 
brought Sardari and Udmi and they all 
carried Gheru on a cot to his house. A 
Gandasi was also carried on that cot. Ac 
cording further to Godhu, Gheru deceased 
did not utter any word at that time. 
Godhu also denied the recovery of any 
gun or cartridge at his instance. 


8. Banwari accused gave a coun- 
ter version of the occurrence. According 
to him, he helped the first wife of Gheru 
in securing maintenance allowance from 
him (Gheru).  Gheru consequently be- 
came inimical towards Banwari. On the 
day of occurrence at about 2 p. m. it is stat- 
. ed, Banwari was lying on a cot in his 
baithak. His loaded gun was also lying 
on the cot. Just then Gheru came inside 
the baithak with a Gandasi in his hand. 
Gheru was in a drunken state at that time 
and started abusing Banwari. When 
Banwari told Gheru not to abuse, Gheru 
stepped forward dnd raised his Gandasi to 
attack Banwari. Banwari, then took his 

un and fired two shots at Gheru ‘in self- 

efence. Gheru fell down and was laid 
4 his cot by Banwari. Chaitan, Saudagar 
in 
with others then came there and were tol 
about the incident by Banwari. Godhu 
was thereafter sent to Gheru’s house and 
he called Sardari and Udmi. Gheru was 
taken on the cot from Banwari’s baithak 
to his (Gheru’s) house. Jeep of one 
Sheonarain was then sent for and on that 
jeep Gheru was taken first to Hanuman- 
garh and thereafter to Ganganagar. Ban- 
wari also went in that jeep to Hanuman- 
arh and wanted to lodge a report 
But he was told by Premaram Sar- 
panch that he and Gordhan would lodge 
the report. Banwari consequently came 
back to his village Jhamber. As regards 
his gun and cartridges, Banwari stated that 
on the day following the occurrence he 
ave his gun and two empty cartridges to 
the police when the same were demanded 
by the Sub-Inspector. 


9. Banwari also made a statement 
on oath in support of his version by com- 
ing into the witness box as D. W. 1. 
Sheonarain (D. W. 2), Chaitan (D. W. 3 
and Saudagar Singh (D. W. 4) depos 
that they had been given the version of 
the occurrence as given above by Banwari 
accused. x f 
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‘Gheru in exercise of the right o 


D. Ws. and Godhu accused along. 
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10. The learned Additional Ses- 
sions 
upon the evidence of Gordhan P. W. that 
the deceased had been forcibly taken by 
the two accused inside the baithak of 
Banwari. Likewise, the trial judge re- 
jected the prosecution evidence that the 
two dg had told Sardari immediately 
after the occurrence that they had made 
a mistake. 'The learned judge, however, 
placed reliance upon the evidence regard- 
ing the deceased having made dying dec- 
larations in the presence of Sardari, tami, 


: Premaram and Gordhan P. Ws. Reliance 


was also placed upon dying declaration 
Ex. P. 28 of the deceased recorded by 
Shri Chopra, Sub-Divisional Magistrate. 
Jt was, however, observed that only that 
part of dying declaration Ex. P-28 was 
worthy of credence as related to the two 
accused having fired at Gheru deceased. 
The other part of the dying declaration 
regarding the forcible taking of Gheru to 
the baithak of Banwari was not consider- 
ed to be trustworthy. Evidence about the 
recovery of the guns and cartridges at the 
instance of the accused was also accepted. 
The version contained in the statement of 
Banwari that he had caused injuries to 
rivate - 
defence was rejected. Likewise, the de- 
fence evidence was rejected. In the result 
the two accused were convicted and sen- 
tenced as above. ,. 


1l. On appeal the learned Judges 
of the High Court substantially affirmed 
the conclusions of the trial Judge. It was 
also observed that no motive for the as- 
sault on the deceased had been proved 
but that fact was held to be not very 
material. i 

12. It is the common case of the 
parties that Gheru deceased died as a re- 
sult of injuries received by gunshots. Ac- 
cording to Dr. Momanram who examined 
Gheru deceased before his death as well 
as performed post-mortem examination on 
his dead body, there were 8 injuries con- 
sisting of punctured wounds and two in- 
juries consisting of lacerated wounds on 
the body of Gheru. The punctured 
wounds were in the abdominal cavity, while 
the lacerated wounds were on the antero- 
lateral aspect of the right wrist joint and 
the medial side of palmer aspect of right 
hand. . Stomach, mesentery, small intes- 
tines, large intestines and left kidney were 
found to be punctured at a number of 
places. Death was due to haemorrhage 
and shock resulting from- gunshot injuries. 
The case for the prosecution is that it 


udge did not place any reliance ` 
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were the two accused who fired shots on 
the decéased as a result of which he died. 
As against that, Godhu accused has denied 
bis participation in the occurrence while 
the plea of Banwari is that it was he alone 
who fired both the shots on the deceased, 
though, according to him, he did so in ex- 
ercise of the right of private defence. 


18. We may first take the case of 
Banwari accused. So far as this accused 
is concerned, the prosecution has led evi- 
dence to show that the deceased made a 
series of dying declarations in the course 
of which he stated that Banwari accused 
had fired at him and thus caused him in- 
juries. The first dying declaration was 
made to Sardari and the second one to 
Udmi. The third dying declaration was 
made to Premaram and the fourth one to 
Shri B. D. Chopra, Sub-Divisional Magis- 
trate. These witnesses have deposed 
about the deceased having made the dyin 
declaration before them. Both the tri 
court and. the High Court have accepted 
the evidence of these witnesses in this 
respect. We see no sufficient ground :to 
interfere with the appraisement of that 
evidence by the trial court and the High 
Court. i 

- 14, Mr. Mulla on behalf of the ap- 

ellants has argued that no reliance should 

e placed Epod the dying declarations of 
the deceased as the deceased in the course 
of his dying declaration Ex. P.28 stated 
that he had 
baithak of Banwari by the two accused, It 
is pointed out that the two accused were 
tque for the offence under Sec. 864, 
Indian Penal Code and as such the part 
of the statement of Gheru deceased in 
dying declaration Ex. P.28 that he had 
been forcibly taken inside the baithak of 
Banwari by the two accused should ba 
held to be false. It is further urged that 
once a part of the dying declaration has 
been found to be not correct the whole of 
the dying declaration should be rejected. 


15. 
consideration and are of the opinion that 
the effect ‘of the acquittal of the two ac- 
cused for the offence under Section 884, 
Indian Penal Code is that in arriving at 

Ae conclusion whether the accused are 
gu 
Should proceed upon the assumption that 
the prosecution allegation that the accused 
had forcibly taken Gheru inside Banwari's 

' baithak has not been substantiated. The 

po would have to bring the charge 
ome to the accused independently of that 


allegation. 1f, however, the prosecutión 
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een forcibly taken inside the ` 


We have given the matter our 


of the offence of murder or not, we- 
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establishes the charge against the „accused 
independently of that allegation, there 
would be no legal impediment or infirmity 
in the conviction of the accused. It needs 
also to be emphasised that the fact that 
an allegation lo not been substantiated 
does not necessarily go to show that the 
allegation is false. An allegation may be 
correct and still it may not be substan- 
tiated at the trial. The effect of the acquit- 
tal of the accused under Section 364, 
Indian Penal Code would only be, as al- 
ready mentioned earlier, that for the charge 
of murder the prosecution cannot rely 
upon the evidence that the deceased was 
dragged -inside Banwaris baithak by the 
two accused. 


16. We are also unable to subsc- 
ribe to the view that if a part of the dying 
declaration has not been proved to be 
correct. It must necessarily result in the 
rejection of the whole of the dying declara- 
tion. The rejection of a part of the dying 
declaration would put the court on the 
guard and induce it to apply a rule of 
caution. There may-be cases wherein the 
part of the dying declaration which is 
not found to be correct is so indissolubly 
linked with the other part of the dying 
declaration that it is not possible to sever 
the two parts. In such an event the court 
would well be justified in rejecting the 
whole of the dyin declaration. There 
may, however, be other cases wherein the 
two parts of a dying declaration may be 
severable and the correctness of one part 
does not depend upon the correctness of 
the other part. In the last mentioned cases 
the court would not normally act upon a 
part of the dying declaration the other 
part of which has not been found to be 
true, unless the part relied upon is cor- 
roborated in material particulars by the 
other evidence on record. If such other 
evidence shows that part of. the dyin 
declaration relied upon is correct an 
trustworthy, the court can act upon that 
part of the dying declaration despite the 
act that another part of the dying decla- 
ration has not been proved to bo correct. 


17. So far as Banwari accused is 
concerned, we find that the part of the 
statement of Gheru deceased in his dying 
declarations that Banwari accused had 
shot at him is corroborated by the state- 
ment of Banwari himself because this ac- 
cused admits having injured Gheru deceas- 
ed by firing at him. The above part of 
the dying declaration is separable from 
the other pn regarding the deceased hav- 
ing been forcibly taken inside the baithak 
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does not depend : 


b in the truth of the 
latter ‘part. We, 


refore, find no Dis 
ficulty ‘in’ accepting.the part of dyin m 

laration of Gheru that Banwari had shot 
at him ‘and thus caused him injuries. The 


. [the trial. court. and the High Court have 


have concurrently come to the conclusion 
jthat the version of Banwari in this respect 
^de without any basis. We-see no cogen 
ground to take a different view. . 





18. ` Coming to the case of Godha” 


: diel we find that there is no corrobora- 
tion of the statement of Gheru deceased 
in his dying declaration that Godhu too 
had fir 

corroboration against. Godhu from the evi: 
dence of Sardari and Udmi that when 


` they arrived at the house of Banwari ac- ` 


. eused, they found Godhu and Banwari ac- 
cused present in the courtyard of the house 
armed with guns. It seems difficult; in 


our view, to place mùch- reliance upon | 
.this part of the statement of.Sardari and .- 


Udmi because it runs counter.to the yer- 


` sion of the occurrence given in the first . 


.information report wherein it was stated 
that both Banwari and. Godhu after shoot- 


ing.at the deceased had run away with: 


their guns. Godhu and Banwari- as such 
' could not have been found in the court: 


and "Udmi came there.. 


` 19. The prosecution also led. p ‘ 
: dence to show recovery of uhlicensed gun- ~= - 
from the field of ~ 


and two . cartridges 
. Godhu in pursuance of his statement. This 
evidence 


the said: gun was used for the murder’ of 


.. the deceased. . We thus find . that the. 
material on. record is bereft of. any evi- . 
. dense which may:lend corroboration. tö ``? 
"the d ing. ‘declaration of: Gheru ee 


rey g the complicity, . of Godhu: 
is, in our 0 inion, not safe to _base the 
' conviction o 


deceased in this case. 


20. . There is anütRsr aspect of ‘the - 


. matter so tar as Godhu accused is con- 
cerned, As would appear from the re'sume' 


of fucts given above, there are only the: 
statements of: Gheru deceased alone that 


Godhu accused too had fired at him. As 
i agains the statements of Gheru, we have 
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of Banwari and the truth of former part 


plea of Banwari that he fired at the deceas- - 
ed in exercise. of' the right of private. de-.. 


. were fired. by Banwari alone. 
fence can plainly be-not accepted. Both © 


discussed. the’ matter at great length and © 


at him. : The prosecution sought | 


' Banwari accused is dismissed, w. 


oes not connect. Godhu accused - . 
with the crime of murder of Gheru deceas- .. 
‘ed because there is nothing to show-that ` 


Godhu accused upon the un- |. 
. corroborated dying declarations of Gheru 
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the statement of-Codhu that he:did not 
cause any injury to Gheru or participate 
in this occurrence: In addition to that, we 
have the statement of Banwari accused 
not only under Section 342 of the Code 
of Criminal Procedure but also one made 
on oath that-the- shots on the deceased 
Nothing.has . 
been . shown to us as tov why Banwari 
should take the entire res onsibility over 
himself and why he dodd makea state- 
ment exculpating Godhu. It is also pertin- 


- ent to observe in this context thatthe High 


Court has found that Godhu accused has 


not been shown to possess any motive to 
kil the deceased. We are, therefore, of 
the opinion that the case against Godhu 
for the offence of murdering Gheru decéas- 


‘ed is. not free from reasonable doubt. He 
would in the circumstances be entitled to. ` 


the benefit thereof. 
21. As ‘regards: the conviction of 


"Godhu accused for the offence under Sec- 
bur S of the Arms Act, the same was not 


nged before the High Court. We ac- 


ordin y ppo his conviction for that . 


offence, 


799. In the result thea peal” of 
ile that 
of Godhu is partially- allowed. "The convic- 
tion of Godhu for the offence urider Sec- 


‘tion 302, Indian Penal Code is set aside 


and he- is. acquitted on “that charge. 


. Godhu's conviction ‘and sentence for the ` 
- offence .under Sec. ,25 of the Arms Act 
yard:of the house ‘of Banwari when Serdari f - 


are maintained. 


a eae E Order accordingly AE 
AIR 1974 SÜPREME ! COURT 2192. 
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cial service—Governor whether to act per- . 
sorally or on aid and advice of Ministers. 
(AIA 1971 SC 1547, Overruled). 

' Brief Note:— (A) The President as 
well as the Governor acts on the aid and 
advice of the Council of Ministers in ex-: 
ecutive action and is not required by the 
Constitution to act personally without -the 
aid and advice of the Council of Ministers 
or against the aid and advice of the Coun- 
cil of Ministers. Where the Governor has 
any discretion the Governor acts on. 
own judgment. The Governor exercises 
his discretion in harmony with his Coun- 
cil of Ministers. The appointment as well 
as r^moval of the denos of the Sub- 
ordinate Judicial Service.is an executive 
action of the Governor to be exercised on 
the aid and advice of the Council of 
Ministers in accordance with the provi- 
sions of the Constitution. That is why 
any action by any servant of the Union 
or the State in regard to appointment or 
dismissal is brought against the Union or 
the State and not against.the President or 
the Governor. AIR 1971 SC 1547, Over- 
ruled. , : (Para 88) 

Index Note:— (B) Constitution of 
India, Art. 285 — Charges of misconduct 
against member of subordinate judicial 
service — High Court asking Government 
to enquire through vigilance department. 

Brief Note:— (B) The High Court 
under Article 235 is vested with the con- 
trol of subordinate judiciary. The mem- 
bers of the subordinate judiciary are not 
only under the control af the High Court 
but are also under the care and custody 
of the High Court. 'The request by the 
High Court to have the enquiry for charges 
of misconduct against the member of 
the subordinate judicial service through 
the Director of Vigilance was.an act of 
self abnegation. e High Court should 
have conducted. the enquiry preferably 
through District Judges. The members of 
the subordinate judiciary look up to the 
High Court not only for discipline but also 
for dignity. The High Court acted in total 
disregard of Article 285 by asking the Gov- 
ernment to enquire through the Director 
of Vigilance. E (Para 78) 
Index Note:— (C) Constitution of. 
India, Art. 311 (2) — Probationer, a mem- 
ber of subordinate judicial service —-Ter- 
mination of service — Whether by way 
of punishment. — (Punjab Civit Services 
(Judicial Branch) Rules (1951) Par D, 
Rule 7). =A - 

Brief. Note :— (C) No abstract pro- 
position can be laid down that where the 

1974 S. C/138. XII G—5 


State of Punjab ` .S. C. 2198 
services -of a probationer are terminated 
it can never amount to a punishment. Be- 
fore-.a probationer is ` confirmed the 
authority concerned is under an. obliga- 
tion to consider whether the work of the 
probationer is satisfactory or whether he 
is suitable for the post. In the absence of 
any rules governing a probationer in this 
respect the authority may come to the con- 
clusion that on account of inadequacy for 
the job’ or for any temperament or other 
object not involving moral turpitude the 

robationer is unsuitable for the job and 
Redes must be discharged. No punish- 
ment is involved in this. The authority 
may in some cases be of the view that 
the conduct of the probationer may result 
in dismissal or removal on an inquiry. 
But in those cases the authority may not 
hold an inquiry and may simply discharge 
the probationer with a view to giving him 
a chance to make good in other walks of 
life without a stigma at the time of ter- 
mination of probation. If, on the other 
hand, the probationer is faced with an 
enquiry on charges of misconduct or inef- 
ficiency or corruption, and if his services 
are terminated without following the pro- 
visions of Article 311 (2) he can claim pro- 
tection. 


The fact of holding an inquiry is 
not always conclusive. What is decisive 
is whether the order is really by way of 
punishment. If the facts and circum- 
stances of the case indicate that the sub- 
stance of the order is that the termination 
is by way of punishment then a foba- 
tioner is entitled to the protection of’ Arti- 


-cle 311. The substance of the order and 


not the form would be decisive. 


The enquiry officer nominated by the 
Director of Vigilance recorded the state- 
ments of the witnesses behind the back of 
the appellant, a member of the subordinate 
judicial service. The enquiry was to as- 
certain the truth of allegations’ of miscon- 
duct. Neither the report nor the state- 
ments recorded by the Enquiry Officer 
reached the appellant. The Enquiry Of- 
ficer gave his findings on allegations of 
misconduct. The High Court accepted the 
report of the Enquiry Officer and wrote to 
the Government that in the light of the 
report the appellant was not a suitable 
person to be retained in service. The 
order of termination of the services of 
the appellant was because of the recom- 
mendations in the report. 

Held that the order of termination 
of the services of the appellant was clear- 
ly by way of punishment in the facts and 
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: circumstances of the case. The High 
‘Court denied him the protection under 
Article 311. The order of termination was 
illegal and liable to be set aside. 

(Paras 68, 64, 65, 68, 79 and 80) 

Index Note :— (D) Punjab Civil Ser- 
vices (Punishment. and Appeal) Rules 
(1952), R. 9 — Member of subordinate judi- 
cial service — "Termination of service — 
. (Constitution of India, Art. 811 (2)). 

Brief Note:— (D) Rule 9 of the 
Punishment and Appeal Rules contem- 
plates an inquiry into grounds of proposal 
of termination of the employment of the 
probationer. The appellant a member of 
subordinate judicial service, was asked to 
show cause as to why his services should 
not be terminated. There were four 

ounds. One was that the appellant's 

ehaviour towards the Bar and the litigant 
public was highly objectionable, deroga- 
tory, non-co-operative and unbecoming of 
a judicial officer. The second was that 
the appellant would leave his office early. 
The third was the complaint of one Om 
Prakash, Agriculture Inspector that the 
appellant abused his position by proclaim- 
ing that he would get Om Prakash involv- 
ed in a case if he did not co-operate with 
a friend of the appellant and Block 
Development Officer. The fourth was the 
complaint of one Prem Sagar that the ap- 
pellant did not give full opportunity to 
Prem Sager to lead evidence. Prem Sagar 
also complained that the decree-holder 
made an application for execution of the 
decrgé, against Prem Sagar and the appel- 
lant without obtaining office report incor- 
porated some additions in the original 
judgment and warrant of possession. The 
appellant showed cause against these 
grounds. 

Held that in the facts and circum- 
stances of this case the order of termina- 
tion of the appellant was one of punish- 
ment. The authorities were to find out 
the suitability of the appellant. They 
however concerned themselves with mat- 
ters which were really trifle.. The appel- 
lant rightly corrected the records in the 
case of Prem Sagar. The appellant did so 
‘with his own hand. Correction was 
made by the appellant in order that 
the warrant , might be’.m conformity 
‘with the plaint and the decree. There 
was nothing wrong in correcting the 
warrant to make it consistent with the 
decree. ‘With regard to the complaint of 
leaving office early and the complaint of 
Om Prakash, Agriculture Inspector the ap- 
pellant was in.fact punished and a punis 
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ment of warning was inflicted on him. 
The order of termination of service ofthe 
appellant was in infraction of Rule 9 and 
liable to be set aside. 
(Paras 61, 88, 84, 85, 86) 
Cases Referred: Chronological Paras 
AIR 1971 SC 998 = (1971) Supp SCR 118 
= 1971 Lab IC 721, K. H. Phadnis v. 
State of Maharashtra 60 
AIR 1971 SC 1002 — (1971) Supp SCR 48, 
U. N. Rao v. Indira Gandhi 33, 86, — 
M 47, 182, 184 


AIR 1971 SC 1011 = (1971) 2 SCR 191 = 
1971 Lab IC 724, State of Bihar v. Shiva 
Bhikshuk 67 

AIR 1971 SC 1098 = (1971) 8 SCR 483, 
Union of India v. Jyoti Prakash Mitter 

. M7 

AIR 1971 SC 1547 — (1971) 8 SCR 481, 

Sardarilal v. Union of India 6, 7, 45, 
46, 47, 101, 102, 139, 
141, 142, 148, 152 

AIR 1971 SC 1551 = 1971 UJ (SC) 499, 
K. N. Rajagopal v. M. Karunanidhi 184 

AIR 1970 SC 564 = (1970) 8 SCR 530, 
R. C. Cooper v. Union of India 131 

AIR 1970 SC 1102 — (1970) 8 SCR 505, 
A. Sanjeevi Naidu v. State of Madras ` 

88, 34, 47, ISE 

AIR 1968 SC 872 = (1968) 1 SCR 455, 
Tribhovandas v. Rati 117 

AIR 1968 SC 1210 = (1968) 8 SCR 1 = 
1968 Lab IC 1409, State of Punjab v. 
Dharam Singh 70, 71 

AIR 1967 SC 1145 = (1967) 2 SCR 406, 
Bijoy Lakshmi Cotton Mills Ltd. v. 
State of West Bengal 39, 40, 180 

AIR 1965 SC 961 = (1965) 2 SCR 53, 
J. P. Mitter v. Chief Justice of En 

l 


cutta 
AIR 1965 SC 1892 = (1965) 3 SCR 53, 
Brundaban Nayak v. Election Commis- 
sion 149 
AIR 1964 SC 449 = 1964 SCD 75, Jagdish 
Mitter v. Union of India , 158 
AIR 1964 SC 600 = (1964) 5 SCR 683, 
Moti Ram Deka v. General Manager, 
N. E. F. Rly. Malegaon 46, 49, 
: 52, 53 
AIR 1964 SC 648 = (1964) 5 SCR 294, 
Jayantilal v. F. N. Rana 41, 42, 43, 
46, 141, 142, 143 
AIR 1984 SC 1854 = (1964) 5 SCR 190, 
Champaklal G. Shah v. Union of India 65 
AIR 1983 SC 581 = (1963) 8 SCR 718, 
Madan Gopal v. State of Punjab 65, 158 
AIR 1963 SC 1552 = (1964) 2 SCR 135, 
R. C. Banerjee v. Union of India. 65 
(1963) Civil Appeal No. 590 of 1962, D/- 
28-10-1968 (SC), R. C. Lacy v. State of 
Bihar - 65. 
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AIR 1961 SC 177 = (1961) 1 SCR 609, 
State of Orissa v. Ram Narain Das p 
ATR 1961 SC 751 = (1961) 2 SCR 679 = 
(1961) 1 Cri LJ 778, State of U. P. v. 
Babu Ram Upadhya 50, 51, 53 
AIR 1960 SC 689—(1960) 1 Lab LJ 577, 
State of Bihar v. Gopikishore Pd. 64, 
157, 158 
AIR 1958 SC 36 = 1958 SCR 828, 
Parshottam Lal Dhingra v. Union of 
India 62, 157, 158 
AIR. 1955 SC 549 = (1955) 2 SCR 225, 
Ram Jawaya Kapur v. State of Pune 
83, 47, 129 
AIR 1945 PC 156 = 72 Ind App 241, King 
Emperor v. Sibnath Banerjee _.. 87 
(1943) 391 US 649 = 88 Law Ed 987, 
Smith v. Allwright 152 
(1948) 2 All ER 560 (CA), Carltana Ltd. 
v. Works Commrs. 81 


The Judgment of Ray, C. J. and 
Palekar, Mathew, Chandrachud and Alagi- 
riswami JJ. was delivered by 


RAY, C. J.:— These two appeals are 
from the judgment of the Punjab and 


Haryana High Court. 
"8 The Appellants joined the Pun- 
jab Civil Service (Judicial Branch) They 


were both on probation. 


8. By an order dated 27 April, 
1967 the services of the appellant Samsher 
Singh were terminated. e order was as 
follows : 


"The Governor of Punjab is pleased 
to terminate the services of Shri Samsher 
Singh, Subordinate Judge, on probation, 
under Rule 9 of the Punjab Civil Services 
(Punishment and Appeal) Rules, 1952 with 
immediate effect. It is requested that these 
orders may please be conveyed to the offi- 
cer concerned under intimation to the 
Government." 

4. By an order dated 15 December, 
1969 the services of the appellant Ishwar 
Chand Aggarwal were terminated. The 
order was as follows :— 

"On the recommendation of the Hi 
Court of Punjab and Haryana, e 
Governor of Punjab is pened to dispense 
with the services of Shri Ishwar Chand 
Agarwal, P. C. S. (Judicial Branch), with 
immediate effect, under Rule 7 (8) in Part 
"D' of the Punjab Civil Services (Judicial 
Branch) Rules, 1951, as amended fromi 
time to time.” 

5. The appellants contend that the 
Governor as the constitutional or the 
formal head of the State can exercise 
powers and functions of appointment and 
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removal of members of the Subordinate 
Judicial Service onl personally. The 
State contends that the Governor exercises 
powers of appointment and removal con- 
ferred on him by or under the Constitu- 
tion like executive powers of the State Gov- 
ernment only on the aid and advice of 
his Council of Ministers and not personal- 
ly. 

6. The appellants rely on the deci- 
sion of this Court in Sardari Lal v. Union 
of India, (1971) 8 SCR 461 = (AIR 1971 
SC 1547) where it has been held that. 
where the President or the Governor, as 
the case may be, if satisfied, makes an 
order under Article 811 (2) proviso (c) that 
in the interest of the security of the State 
it is not expedient to hold an enquiry for 
dismissal or removal or reduction in rank 
of an officer, the satisfaction of the Presi- , 
dent or the Governor is his personal satis- 
faction. The appellants on the authority 
of this ruling contend that under Art. 234 
of the Constitution the appointment as 
well as the termination of services of Sub- 
ordinate Judges is to be made by the 
Governor personally. 


7T. | These two appeals were placed 
before a larger Bench to consider whether 
the decision in Sardari Lal's case (1971) 3 
SCR 461 = (AIR 1971 SC 1547) (supra) 
correctly lays down the law that where the 
President or the Governor is to be satis- 
fied it is his personal satisfaction. 


8. The appellants contend that the 
power of the Governor under Articlé 234 
of the Constitution is to be exercised by 
him personally for these reasons. 


9. First, there are several constitu- 
tional functions, powers and duties of the 
Governor. These are conferred on him eo 
nomine the Governor. The Governor, is, 
by and under the Constitution, required 
to act in his discretion in several matters. 
These constitutional functions and powers 
of the Governor eo nomine as well as 
those in the discretion of the Governor 
are not executive powers of the State with- 
in the meaning of Article 154 read with 
Article 182. 


10. Second, the Governor under 
Article 163 of the Constitution can take 
aid and advice of his Council of Ministers 
when exercising executive power of the 
State. The Governor can exercise powers 
and functions without the aid and advice 
of his Council of Ministers when he is 
required by or under the Constitution to 
act in his discretion, where he is required 
to exercise his constitutional functions 
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conferred on him eo nomine as the 
- Governor. 


1l .. Third, the aid and advice of 
the. Couiicil of Ministers under Art. 168 


'. is. different from the allocation of busi- 


ness of the Government of the State by 


“the Governor to the Council of Ministers ` 


^ under Article 166 (8) of the Constitution. 


The allocation of business of Government- . 


- under Article 166 (8) is an instance of ex- 
~ ercise of executive power by the Governor 


X through his council by allocating-or. dele- 


gcting his functions.: The aid and advice 
is a constitutional restriction on the ex- 
ercise of executive powers of the State 
by.the Governor. The Governor will not 
be .constitutiorially . competent to exercise 
these executive powers of the- State with- 
. out the aid and advice of the Council of 
Ministers. ` 

‘12.. Fourth,” the ONR powers 
of the State are vested in the Governor 
under Article 154 (1), The powers of ap- 
pointment and ^ removal d Subordinate 


' Judges under Article 284 have not been 


. allocated to the Ministers under. the Rules 


of Business of the State of Punjab. Rule 18 ~ 


of the Rules of Business states that except 
as otherwise provided by -any other rule 
cases shall ordinarily be disposed-of by 
or under the authority of the Minister-in- 
Charge who may, by means of Standing 
` Orders, giye su ’ diírections-as he thinks 
fit for the! disposal of cases in his depart- 
ment, Rule 7 (2) in Part-D of the Punjab 


.CiviL.Service Rules which. states that the - 


Govémor of Punjab may on the recom- 
mendation of.the High Court remove from 
„service without assigning any cause any 
Subordinate Judge or. revert him to his 
substantive post during the period of pro- 
bation is incapable of allocation to a 
Minister. Rule 18 of the Rules of Busi- 
ness is subject to exceptions and R. 7 (2) 
_of the Service Rules is:such an exception. 
Therefore, the appellants contend that the 
power of the Governog to remove Sub- 
ordinate Judges under Article 234 read 
with the aforesaid Rule 7 (2) of the Ser- 


vice-Rules cannot be allocated to a Minis- . 


ter. 

18. The Attorney General for the 
Union, the Additional Solicitor General for 
the State of Punjab and counsel for the 
. State of Haryana contended that the Pre- 
sident is tbe constitutional head of the 
Union and the Governor is the constitu- 
tional head of the State and the President 
as well as the Governor exercises all 

wers and functions conferred on them 
by or under the Constitution on the aid 


and: -advice of the Council of Ministers. 
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- 14. ^ In all the Articles which speak 
of powers and functions of the President, 
the expressions used in relation thereto axe 
"is satisfied’, ‘is of opinion’, as he thinks 
fit’ and. ‘if it appears to. In the case of 
Governor, the expressions used in respect 
of. his powers and functions are ‘is satis- 
fied’, ‘is of opinion’ and ‘as he thinks fit’. 


15. Article 163 (1).states that there 
shall be a: Council of Ministers with the 
Chief Minister at the head to aid and advice 
the Governor in the exercise of his func- 

tions, except in so far as he is by or wider: 
this Constitution, required to exercise his 
functions or any “of "hen 1 ih his discretion. ` 
Article 383 (2) states that-if any question 


_ arises woe: any matter. is or is not a 


matter as. respects which the Governor i$ . 
by or under this Constitution required to `` 
act in his discretion, the -decision of the 
Governor in his -discretion shall be final ` 
and the validity:of anything done by the 
Governor shall not be called in question 


- on the ground that he ought or ought rot | 
xtract- — 


to.have acted in his discretion. . 
ing the words-"in his discretion" in rela- 
tion to exercise of fünctions, the appellants 


'contend that the Council of Ministers may 


aid.and advise the Governor in executive 
functions but the’ Governor individually 
and personally in his discretion will ex-- 
ercise the constitutional functions of ap- 
pointment and removal of officers in State 
Judicial Service and other State Services. 


16. It is-noticeable that though in 
Article 74 it is stated that there shall be a 
Council of Ministers with the Prime Minis- 
ter at the head to aid and advise the Pre- 
sident in the exercise of his functions, 
theré is no provision in Article 74 com- 
parable ee 168 that the aid and 
advice is exce t in so far as he is re el 
ed to exercise his functions or any of 
in his discretion. 

17. It is necessary to find out as 
to why the words ‘in his discretion’ are 
used in relation to some powers .of the 
Governor and not in. the case of the Pre- 
sident. 


18. Article 143 in the Draft Con- 
stitution became Article 163 in the Con- 
stitution: The draft constitution in Arti- 
cle 144 (6) said that the functions of the 
Governor under that Article with respect 
to the appointment .and regia: of 
Ministers~shall be exercised by him in his 
discretion. Draft Article 144 (6) was total- 
ly omitted when Article 144 became Arti- 
cle 164 in the Constitution. Again Draft 
Article 158 (8) said that the functions of 
the Governor under clauses s (e) and (b) of 


|, Bill”. 
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clause (2) of-the. Article shall be exercised 
by him in his discretion. Draft Arti- 
dle -153 (8) was. totally omitted when it 
became Article :174 of our Constitution. 
Draft Article 175 (proviso) said that-the 
Governor "may. in his: discretion return 


the Bill together with a message request- 
-will reconsider the. 


ing that the House 
.Those words’. that “the. Governor 
may in his discretion” were omitted when 
' it became _ Article 200. -'Fhe- Govemor 
under, Article 200 may . return - the 


Bill together with. a message MD 
e Bill 


that the House will: reconsider 
Draft Article 188 dealt with provisions in 


cdse of grave emergencies. Clauses (1) : 


. and (4) in Draft Article 188 used the words 
"in his discretion in.relation to exercise 
ef power by the Governór".-: Draft i 

-cle 188 was totally omitted. Draft’ Arti- 


cle 285 (1) and (2) dealing with composi- ` 


tion and staff of Public Service Commis- 
sion. used the expression "in his discretion" 
in.relation fo exercise -of power by the 
Governor in regard to appointment of the 
Chairman and Members and making of 


regulation. The words “in his discretion". 
in relation to’ exercise of power. by the. 


Governor were omitted when it became 
Article 316. In Paragraph 15 Eo the 
Sixth-Schedule dealing. with annulment ot 
suspension of acts and resolutions of Dis- 
trict and Regional Councils it was. said 


. that the functions of the Governor under. 


the Paragraph shall be exercised by him 


in his discretion pu ap dean (8)-of Para-.- 


graph 15 of the Sixth Schedule was omit- 


ted at the time of enactment of the Con-. 


stitution. a 
19. His, therefore, understood in 


the background -of these illustrative draft : 


articles as to why Article 143 in the Draft 


Constitution which became Article 163 in 


our Constitution used the expression "in 


- his discretion" in regard to some powers 


ofthe Governor. — — CURE 
20. Articles. where the expression 


"acts in his discretion" is used in relation : 


to the powers and functions of the 
Governor are thosé which speak of Special 
responsibilities of the Governor. These 
Articles are 871A (1) (b), 371A (1) (d) 
871A (2) (b).and 871A (2) (f).: There are 
two Paragraphs in the Sixth Schedule, 
namely, 9 (2) and 18 (8) where the words 
"in his discretion" are used in relation to 
certain powers of.the Governor Para- 
graph 9 (2) is in relation to determination 
of amount of royalties Duae by licensees 
or lessees prospecting for, or extracting 
minerals to the District Council. ` Para- 


_taken. 


Arti- 


features in regard to 


k; 
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graph 18 (3) has been omitted^with effect 
om 21 January, 1972. 2 
21. The provisions contained in 

Article 371-A (1) (b) speak of the Spe-ial 
responsibility of the Governor of Naga- 
land- with respect to law and order in the 
State of Nagaland arid exercise of his in- 
dividual judgment as to the action to be 
The proviso states that the deci- 
sion of the Governor in his discretion 
shall be final and it shall not be called in, 


question. 


^. 99," Article 871-A (1) (d) states 
that the Governor shall in ‘his discretion 
make rules providing for the composition 
of the regional council for the Tuensang 


"District. . ` 


28,” Article 871-A (2) (b) states that 
for periods mentioned there the Governor 
sh in‘ his discretion arrange for an 
equitable -allocation of certain furds, be- 
tween the Tuensang District and the rest 
of the State. ; `, i 
. 94. Article 371-A (2) (f) states that 
the final. decision on all matters relating 
to. the Tuensang district’ shall be made 
by the Governor in his discretion. . 
-95. The executive power of the 
Union is vested in the President under 
Article 53 (1) The executive power of 
the State is vested in the Governor under 
Article 154 (1). The expressio “Union” 
and. “State” occur ín Articles 53 (1) and 
154 (1) respectively to. bring about the . 
federal principles -embodied in the-'Gon- 
stitution. _ Any action taken in the exercise 
of the executive power of the Union vest- 
ed in the President under Article 53:41). 
is. taken by the Government of India in 
the name of President as will appear in 


"Article 77 (1). Similarly, any action taken 


in the exercise of the executive power of 
the State vested in the Governor under 
Article 154 (1) is taken by the Government 
of the State in the name. of the Governor 
as will appear in Article 168 (1). ` 

. 96. There two significant 
the executive 
action taken in the name of the Pre- 
sident or in the name of the Governor. 


. are 


-Neither the President nor the Governor 


may sue or be sued for any executive 
action of the State. First, Article 300 


States that the Government of India may 
sue or be sued in the name of the Union 


and the Governor may sue or be suéd in 
the name of the State. Second, Art. 361 
states. that proceedings may be brought 
against the Government of India and the . 
Government of the State but not against 
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the Presidént or the Governor. Articles 300 
and 861 indicate that neither the Presi- 
` dent nor the Governor can be sued for 
executive actions of the Government, The 
reason is that neither the President nor 
the Governor exercises the executive func- 
tions individually or personally. Execu- 
tive action taken in the name of the Pre- 
sident is the action of the Union. Execu- 
tive action taken in the name of the Gov- 
ernor is the executive action of the State. 


27. | Our Constitution embodies 
generally the Parliamentary or Cabinet sys- 
tem of Government of the British model 
both for the Union and the States, Under 
this system the President is the Constitu- 
tional or formal head of the Union and 
he exercises his powers and functions con- 
ferred on him by or under the Constitu- 
tion on the aid and advice of his Council 
of Ministers. Article 108 is an exception 
to the aid and advice of the Council of 
Ministers because it specifically provides 
that the President acts only according to 
the opinion of the Election Commission. 
This is when any question arises as to 
whether a member of either House of 
Parliament has become subject to any of 
the disqualifications mentioned in clause (1) 
of Article 102. - l 


98. Under the Cabinet system of 
Government as embodied in our Constitu- 
tion the Governor is the constitutional or 
formal head of the State and he exercises 
all his powers and functions conferred 
on him by or under the Constitution on 
the aid and advice of his Council of 
Ministers save in spheres where the Gov- 
ernor is required by or under the Con- 
stitution to exercise his functions in his 
discretion. 

29. The executive power is general- 
ly described as the residue which does not 
fall within the legislative or judicial power. 
But executive power may also partake of 
legislative or judicial actions. All powers 
and functions of the President except his 
legislative powers as for example in Arti- 
cle 123, viz., ordinance making power and 
all powers and functions of the Governor 
except his legislative power as for example 
in Article 218 being ordinance making 
powers are executive powers of the Union 
vested in the President under Art. 58 u 
in one case and are executive powers o 


the State vested in the Governor under. 


Article 154 (1) in the other case. Clause (2) 
or clause (8) of Article 77 is not limited 
in its operation to the executive action 
. of the Government of India under Cl. (1) 
Of Article 77. Similarly, clause (2) or 


ALR. 


clause (8) of Article 168 is not limited in 
its operation to the executive action of the 
Government .of the State under clause (1) 
of Article 166. The expression “Business 
of the Government of India’ ’in clause (8) 
of Article 77, and the expression “Business 
of the Government of the State" in Cl. (3) 
of Article 166 includes all executive busi- 
ness. 


; In all cases in which the Fresi- 
dent or the’ Governor exercises his func- 
tions conferred on him by or under the 
Constitution with the aid and advice of 
his Council of Ministers he does so by 
making rules for convenient transaction of 
the business of the Government of India 
or the Government of the State respec: 
tively or by allocation among his Minis- 
ters of the said business, in accordance 
with Articles 77 9 and 166 (8) respective- 
ly. Wherever the Constitution requires 
the satisfaction of the President or the 
Governor for the exercise of any power 
or function by the President. or the Gov- 
ernor, as the case may be, as for example 
in Articles 193, 213, 311 (2), Proviso (c), 
317, 852 (1), 356 and 360 the satisfaction 
required by the Constitution is not the per- ` 
sonal satisfaction of the President or of 
the Governor but is the satisfaction of 


the President or of the Governor 
in.the ' constitutional sense under the 
Cabinet system. of Government. The 


reasons are these. It is the satisfaction 
of the Council of Ministers on whose aid 
and advice the President or the Governor 
poly exercises all his powers and 

nctions. Neither Article 77 (8) nor Arti- 
cle 166 (8) provides for any delegation of 
power. Both Articles 77 (8) and 166 (8 
provide that the President under Art. 77 (8 
and the Governor under Article 106 (3 
shall make rules for the more convenient 
transactions of the business of the Gov- 
ernment and the allocation of business 
among the Ministers of the said business. 
The rules of business and the allocation 
the Ministers of the said business 


amon 
all indicate that the decision of any Minis- 
ter or officer under the rules of business 


make under these two Articles viz., Arti- 
cle 77 (8) in the case of the President and 
Article 166 (8) in the case of the Governor 
of the State is the decision of the Presi- 
dent or the Governor respectively. 


31. Further the rules: of business 
and allocation of business ^ among the 
Ministers are relatable to the provisions 
contained in Article 58 ín the case of the 
President and Article 154 in the case of 
the Governor, that the executive power 
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shall be: exercised by the President or the 
Governór directly or through the officers 
subordinate. The provisions contained in 
Article 74 in the case of the President 
and Article 163 in the case of the Gov- 
emor that there shall be a Council of 
Ministers to aid and advise the President 
or the Governor, as the case may' be, are 
sources of the rules of business. These 
provisions are for the discharge of the ex- 
ecutive powers and functions of the Gov- 
ernment in the name of the President or 
the Governor. Where functions entrusted 
to a Minister are performed by an official 
employed in the Ministers Department 
there is in law no delegation because con- 
stitutionally the act or decision of the of- 
flcial is that of the Minister. The official 
is merely the machinery for the discharge 
of the Éinchions entrusted to a Minister 
(See Halsbury's Laws of England 4th Edn. 
Vol I, paragraph 748 at p. 170 and 
Carltona Ltd. v. Works Commrs., (1943) 
2 All ER 560 (CA) ). 


82. It is a fundamental principle 
of English constitutional law that Minis- 
ters must accept responsibility for every 
executive act. In England, the soverei 
never acts on his own responsibility. The 
power of the sovereign is conditioned by 
the practical rule that the Crown must 
find advisers to bear responsibility for his 
action. Those advisers must have the 
confidence of the House of Commons. This 
rule of English constitutional law is in- 
corporated in our Constitution. The Indian 
Constitution envisages a parliamentary and 
responsible form of Government at the 
Centre and in the States and not a Presi- 
dential form of Government. The powers 
of the Governor as the constitutional head 
are not different. 


88. This Court has consistently 
faken the view that the powers of the Pre- 
sident and the powers of the Governor are 
similar to the powers of the Crown under 
the British Parliamentary system. (See 
Ram Jawaya Kapur v. State of Punjab 
(1955) 2 SCR 225 at pp. 236-237 = (AIR 
1955 SC 549 at p. 556); A. Sanjeevi Naidu 
v. State of Madras, (1970) 3 SCR 505 at 


p. 511 = (AIR 1970 SC 1102 at pp. 1108 


and 1107); U. N. Rao v. Indira Gandhi, 
(1971) Supp SCR 46 = (AIR 1971 SC 
eae In Ram Jawaya Kapur's case (supra) 
Mukherjea, C. J. speaking for the Court 
stated the legal position as follows. The 
executive has the primary responsibility 
for the formulation of governmental policy 
and its transmission into law. The con- 
dition precedent to the exercise of this 
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responsibility is that the executive retains 
the E of the legislative branch 
of the State. . The initiation of legislation, 
the maintenance of order, the promotion 
of social and economic welfare, the direc- 
tion of foreign policy, the carrying on the 
general administration of the State are all 
executive functions. The executive is to 
act subject to the control of the legisla- 
ture. The executive power of the Union 
is vested in the President. The President 
is the formal or constitutional head of the 
executive. The real executive powers are 
vested in the Ministers of the Cabinet. 
There is a. Council of Ministers with the 
Prime Minister as the head to aid and 
advise the President in the exercise of his 
functions. 


84. The functions of the Governor 
under the rules of business of Madras 
Government in regard to a scheme for 
nationalisation of certain bus routes were 
considered by this Court in Sanjeevi 
Naidu's case TA 8 SCR 505 = (AIR 
1970 SC 1102) (supra) The validity of 
the scheme was challenged on the ground 
that it was not formed by the State Gov- 
ernment but by the Secretary to the Cov- 
ernment pursuant to powers couferred on 
him under Rule 23-A of the Madras Gov- 
ernment Business Rules. 


35. | The Scheme was upheld for 
these reasons. The Governor makes rules 
under Article 166 (8) for the more con- 
venient transaction of business of the Gov- 
ernment of the State. The Governor can 
not only allocate the various subjects 
amongst the Ministers but may go further 
and designate a particular official to dis- 
charge any particular function. But that 
could be done on the advice of the Coun- 
cil of Ministers. The essence of Cabinet 
System of Government responsible to the 
Legislature is that an individual Minister 
is responsible for every action taken or 
omitted to be taken in his Ministry. In 
every administration, decisions are taken 
by the civil servants. The Minister lays 
down the policies. The Council of Minis- 
ters settle the major policies. When a 
Civil Servant takes a decision, he does 
not do it as a delegate of his Minister. 
He does it on behalf of the Government. 
The officers are the limbs of the Govern- 
ment and not its delegates. Where tinc- 
tions are entrusted to a Minister and these 
are performed by an official employed in 
the Ministry’s department, there is in law 
no: punc uus because constitutionally the 


act or decision of the official is that o 
the Minister. : 
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' 86. In Rao's case (1971) Supp SCR 
46=(AIR 1971 SC 1002) (supra) this Court 
had to’ consider whether House of People 
. being dissolved by the President on 27 
. "December, 1970, the Prime Minister ceas- 
. ed to hold office thereafter. Our Constitu- 
tion is modelled on the British Parlia- 
mentary system.. The executive has the 
primary responsibility for the formation 
of Government policy. The executive is 
to act subject to control by the Legislature. 
The President acts ón the aid and advice 
of the Council of Ministers with the Prime 
Minister at the head. The Cabinet en- 
joying as it does a majority in the Legis- 
lature concentrates in itself the virtual 
control of both legislative and. executive 
. functions. Article 74 (1) which states that 

there shall be a Council of Ministers with 
the Prime Minister at the head to aid and 
.advise the President.in the legislative 
functions is mandatory. The contention: 
in that case that on the President dissoly- 
ing the House, there will be no Prime 
Minister was not accepted because. it 
would change the entire content of the 
executive Government. If there. will be 


no Council of Ministers, the President will . 


not have a Prime. Minister and Ministers 
to aid and advise in the exercise of his 
functions. As there will be no Council of 
' Ministers, nobody will be responsible to 
the House of.the People. Article 75 states 
that the Prime Minister will be appointed 
by the President and the other. Ministers 


. shall. be appointed on the advice of the . 


Prime Minister.’ Article 75 (8) states that 
the Council of Ministers is collectively 
responsible to the Government. This is 
thé basis of responsible Government. Arti-, 
cle 75 (8) by itself may not apply ‘when 
` the house of People is dissolved or pro- 
rogued. ` But 
the mandatory character of Article 75 (1) 
along with Articles 75 (2) and 75 (3) is. 
that the President cannot exercise execu- 
tive powers without the aid and advice 
of the Council of: Ministers with the Prime 
Minister at the head. In that context, Arti- 
cles 77 (8) and 78 have full operation for 


duties of the Prime Minister and alloca-- 


tion of business among Ministers. -- 

`~ ° $7. These decisions of this Court 
.me based on the root authority in King 
Emperor v. Sibnath Banerji, 72 Ind- App 
94] = (AIR 1945 PC 156). Section 59 (3) 
of the Government of India Act, 1935 re- 
ferred to as the 1985 Act contained pro- 
visions similar to Article 168 (3) of our 
Constitution. The question arose there 
as to whether the satisfaction of the Gov- 
ernor meant the personal satisfaction as 


x 


the harmonious feading of : 


‘Minister with that portfolio. 
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to matters set out in the Rule 26 of the 
Defence of India Rules. It was held that 
‘these matters could be dealt with by him 
in the normal manner in which the execu- 
tive business of the Provincial Government 
is carried on and in particular under Sec- 
tion 49 of the 1985 Act and the provisions 
of the Rules of Business made under the. . 
aforesaid Section 59 of the 1985 Act. The 
orders of detention were held to be re- 
gular.and appropriate. A presumption of 


constitutionality was. also to be implied 
` under the Rules of Business. The 


resump- 
tion of course could be rebutted. 

` 88. ^ The. Judicial Committee ob- 
served that the executive authority in its. 
broad sense included both a decision as 
to action and,thé carrying out of such 
decision. The Judicial Committee said . 
that such matters as those which fell to 
be. dealt with by the Governor’ under 
.Rule 26 of the Defence of India Rules 
would be dealt with by him in the normal 
manner in which.the executive business 
of the Provincial Government was carried 
on under the provisions of the Act of 1935 
and in particular under Rules of Business. : 


. *.89.. This Court in Bejoy Lakshmi 
Cotton Mills Ltd. v. State of West-Bengal, 
reported in (1967) 2 SCR 406 = (AIR 
1967 SC 1145) considered the validity .of 
,2 notification signed by the Assistant Sec- 


.retary in the Land and Revenue Depart- 


ment of the State Government. It was. 
contended that tlie executive power of the 
State is vested in the Governor under 
Article 154 (1) of the Constitution, and, 
therefore, the.satisfaction of the Governor 
was contemplated under Sections .4 and 6 
-of the Land Development and Planning 
Act. under which the notification woul 

.be made. ` Under thé Rules of Business 
made by the Governor under Art. 166 (8), 
the Governor allocated to the Minister cer- 
tain matters.' The Minister-in-charge issu- ` 


-ed a Standing Order specifying the matters 


"which were required to be referred to him. 


.. 40. The Rules.of Business.in the 
.Bejoy Lakshmi Cotton Mills case (19 
2 SCR 408 = (AIR 1907 SC 1145) (supra 


indicated that thé. business of the Gov- 


-ernment was to be transacted in varjous 


departments -specified in. the Schedules. 
Land and Land Revenue was allocated as 
the business of the Department of the 

The Minis- 
ter-in-charge had power.to make standing 
order regarding disposal of cases. This 
Court held that the decision of any Minis. . 
ter or officer under Rules of Business is 
.& decision of the President or the Governor 


: stitution entrustin 
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respectively. The’ Governor means, the 
Governor aided and advised by the Minis- 


ters. Neither Article 77 (8) nor Article 166 


(8) provides for any delegation of power. 
Although the executive power of the State 
is vested in the Governor actually it is 
carried on by Ministers under Rules of 
Business made under Article 186 (8). The 
allocation of busiriess:of the Government 
‘is the decision of the President or the 
Governor on the aid and advice of Minis- 
ters. ` 


© AL This Court in Jayantilal Amrit- 
lal Shodhan v. F. N. Rana, (1964) 5 SCR 
294 = (AIR 1904 SC 648) considered the 
validity of a notification issued by the Pre- 
sident under Article 258 (1) of the Con- 
i with the consent of 
the Government of Bombay to the Com- 
missioners of Divisions in the State -of 
Bombay the functions of the Central Gov- 
emment under the Land Acquisition Act 
in relation to the acquisition of land for 
the. purposes of the Union within the Ter- 
ritorial jurisdiction of the “Commissioners. 
The notification issued by the President 
was dated 24 July, 1959. The Commis- 
sioner of Baroda Division, State of Guja- 
rat by notification published on 1 Septem- 
ber, 1960, exercising functions under the 
notification issued by the President notified 
under Section 4 (1) of the Land Acquisi- 
© tion Act that certain land belonging to the 
appellant was needed for a public pur- 
pose. On 1 May, 1960 under the Bombay 
Reorganisation Act, 1960 two States were 
carved out, viz., Maharashtra and Gujarat. 
The appellant contended that the noti- 
fication issued by the President under 
Article 258 (1) was ineffective without the 
consent of the Government of the newly 
formed State of Gujarat. TAE 
: 42, . This Court in Jayantilal Amrit- 
lal Shodhan's: case (1964) 5 SCR 294, = 
(AIR 1964 SC 648) (supra) held that Arti- 
cle 258 enables the President to do by 
notification what the Legislature could do 
by legislation, namely, to entrust functions 
.relating to matters to which executive 
power of the Union extends to officers 
named in the notification:;^ The notifica- 
tion issued by the President was held to 
have the forcé of law. This Court.held 
that Article 258 (1) empowers the Presi- 
dent to entrust to the State the functions 
which are vested in-the Union, and which 
are exercisable by the President on behalf 
of the Union .and er went-on to say 
that Article 258 does. not authorise the 
President to entrust such power as. are 
expressly. vested in the President ‘by the 
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ambit `of., Article 258 (1) This Court 
illustrated that.observation by stating that 
the- power of the President to promulgate 
Ordinances under Articles 268 to 279 dur- 
ing an emergency, to declare failure of. 


- constitutional machinery in States under 


Article 356, to declare a financial emer- 
gency under Article 360; to make rules 
regulating the recruitment and conditions 
of service of persons appointed to posts 
and services in connection with the affairs 
of the Union under Article 309, are not 
powers of the Union Government but are 
vested in the President by the Constitu- 
tion and are incapable of being delegated 
or entrusted to.any other body or autho- 
rity. under Article 258 (1). 

43. The ratio in Jayantilal Amrit- 
lal Shodhan's case (1964) 5 SCR 294 = 
(AIR 1984 SC 648) (supra) is confined to 
the powers of the President which can 
be conferred on States under Article 958. 
The effect of Article 258 is to make a 
blanket provision enabling the President 
to exercise the power which thé Legis. 
lature could exercise by legislation, to en- 
trust functions to the Officers to be speci- 
fed in that behalf by the President and 
subject to the conditions prescribed there- 
by. The result of the notification by the 
President under Article 258 is that wher- 
ever the expression “appropriate Govern- 
ment occurs ‘in the Act in relation to 
Provisions for acquisition of land for the 
purposes of the Union, the words “Appro- 
priate Government or the Commissióner 
of the Division having territorial jurisdic- 
Hon over the area in which the land is 
Situate" were deemed.to be substituted. 


44. The distinction made by this 
Court between the executive functions of 
the Union and the executive functions of 
the President does not lead to any conclu- 
Sion that the President is not the constitu- 
tional head of. Government. Article 74 (1) 
provides for the Council of Ministers to 


: aid and advise the President in the exer- 


cisë of his functions. Article 168 a 
makes similar provision for a Council o 
Ministers to aid -and advise the Governor. 


. Therefore, whether the functions exercised 


by ,the President are functions of the 
Union or the functions of the President 
they. have equally to be exercised with the 
aid.and advice of the Council of Minis- 
ters, and the same is true of the functions 
of the Governor except those which he has 
to exercise in his discretion. . 

- In Sardari Lal's 


. 45. i; 
SCR 461:— (AIR 1971 SC case (1971) 3 


1547) (supra) 
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an order was made by the President under 
sub-clause (c) to clause (2) of Article 311 
of.the Constitution. The order was:  - 
"The President is satisfied that you 
are unfit to be retained in the publie ser- 
vice and ought to be dismissed from ser- 
- vice. The President is further satisfied 
under sub-clause (c) of proviso to Cl. (2) 
of Article 311 of the Constitution that in 
the interest of the security of the State 
it is not expedient to hold an inquiry". 
The order was challenged on the 
ground that the order was signed by the 
Joint Secretary and was an order in the 
name of the President of India and that 
the Joint Secretary could not exercise the 
authority on behalf of the President. 
. 46. This Court in Sardari Lals 
case (1971) 8 SCR 461 = (AIR 1971 SC 
1547) (supra) relied on two decisions of 
this Court. One is Moti Ram Deka 
v. General Manager N. E. F. Railway 
Malegaon, Pandu, (1964) 5 SCR 683 = 
(AIR 1964 SC 600) and the other is Jayanti- 
lal Amritlal Shodhan's case (1964) 5 SCR 
294 — (AIR 1964 SC 648) (supra. Moti 
Ram Deka’s case (supra) was relied on 
in support of the proposition that the 
power to dismiss a Government servant at 
pleasure is outside the scope of Articles 53 
and 154 of the Constitution and cannot be 
delegated by the President or the Governor 
to a subordinate officer and.can be exercis- 
ed only by the President or the Governor 
in the manner prescribed by the Constitu- 
tion. Clause b of the proviso to Arti- 
cle 311 (2) was held by this Court in 
Sardari Lal’s case (supra) to mean that the 
functions of the President under that pro- 
vision cannot be delegated to anyone else 
in the case of a civil servant of the Union 
. and the President has to be satisfied per- 
sonally that in the interest of the security 
of the State it is not et to hold an 
inquiry prescribed by icle -811 (2). In 
support of this view this Court relied on 
‘the observation in Jayantilal Amrit Lal 
Shodhan’s case (supra) that the powers of 
the President under Article 311 (2) can- 
not be delegated. This Court also stated 
in Sardari Lal’s case (supra) that the gene- 
ral consensus of the decisions is that the 
executive, functions of the nature entrust- 
ed by certain Articles in which the Pre- 
sident has to be satisfied himself about the 
existence of certain facts or state of affairs 
ME be delegated by him to anyone 
else. 
47. The decision in Sardari Lal's 
case (1971) 8 SCR 461 = (AIR 1971 SC 
1547) that’ the President has to be satis- 
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fied personally in exercise of executive 
power or function and that the functions 
of the President cannot be delegated is 
with respect not the correct statement of 
law and is against the established and 
uniform view of this Court as embodied 
in several decisions to "which reference 
has already been made. These decisions 
are from the year 1955 upto the year 1971. 
The decisions are (1955) 2 SCR 225 — 
(AIR 1955 SC 549) (1970).8 SCR 505 = 
(AIR 1970 SC 1102) and (1971) Supp SCR 
46 — (AIR 1971 SC 1002) These deci- 
sions were neither referred to nor con- 
sidered in Sardari Lals case (supra). 

48. The President as well as the 
Governor is the Constitutional or formal 
head. The President as well as the Gov- 
ernor exercises his powers and functions 
conferred on him by or under the Con- 
stitution on the aid and advice of his 
Council of Ministers, save in spheres where 
the Governor is required by or under the 
Constitution to exercise his functions in 
his discretion. -Wherever the Constitution 
requires the satisfaction of the President 
or the Governor for the exercise by the 
President or the Governor of any power 
or function, the satisfaction required by 
the Constitution is not the personal satis- 


‘faction of the President or Governor but 


the satisfaction of the President or Gov- 
ernor in the Constitutional sense in the 
Cabinet system of Government, that is, 
Satisfaction of his Council of Ministers on 
whose aid and advice the President or the 
Governor generally exercises all his powers 
and functions. The decision of any Minis- 
ter or officer under rules of business made 
under any of these two Articles 77 (8) and 
168 (8) is the decision of the President or 
the Governor ectively. These articleg 
did not provide for any delegation. There- 
fore, the decision. of Minister or officer 
under the rules of business is the decision 
of the President or the Governor, 


49. In Moti Ram - Deka's case 
1964) 5 SCR 683 = (AIR 1064 SC 600) 
supra) the question for decision was whe- 
ther Rules 148 (3) and 149 (8) which pro- 
vided for termination of the service of a 
permanent Government servant by a sti- 
pulated notice violated Article 811. The 
majority opinion in Moti Ram Deka's case 
(supra) was that Rules 148 2 and 149 (3). 
were invalid inasmuch as they are incon- 
sistent with the provisions of Art, 311 (2). 
The decision in Moti Ram Deka’s case 
(supra) is.not an authority for the propost- 
tion that the power to dismiss a servant 
at pleasure is outside the scope of Arti- 
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cle 154 and cannot be delegated by the 
Governor.to a subordinate officer. 


. 50. This Court in State of Uttar 
Pradesh v. Babu Ram Upadhya, (1961) 2 
SCR 679 = (AIR 1961 SC.751) held that 
the power of the Governor to dismiss at 
pleasure, subject to the provisions of Arti- 
cle 311, is not an executive power under 
Art. 154 but a constitutional power and 
is not capable of being delegated to of- 
ficers subordinate to him. The effect of 
the judgment in ‘Babu Ram Upadhya’s 
case dora) was that the Governor could 
not slegate his pleasure to any officer 
nor could any law provide for the exercise 
of that pleasure by an officer with the 
result that statutory rules governing dis- 
missal are binding on every officer though 
they were subject to the overriding plea- 
sure of the Governor. This would mean 
that the officer was bound by the Rules 
but the Governor was not. 


51. In Babu Ram Upadhya’s case 
(1961) 2 SCR 679 = . (AIR 1961 SC 
751) (supra) the majority view stated 
seven propositions at p. 701 of the 
report (at p. 761 of AIR) Proposition 
No. 2 is that the power to dismiss a public 
servant at pleasure is outside the scope 
of Article 154 and therefore cannot be 
delegated by the Governor to a subordi- 
nate officer and can be exercised by him 
only in the manner prescribed by the Con- 
stitution. Propositions Nos. 8 and 4 are 
these. The tenure of a public servant is 
-subject to the limitations or qualifications 
mentioned in Article 311 of the Constitu- 
tion. The Parliament or the Legislatures 
of States cannot make a law abrogating 
or modifying this tenure so as to impinge 
upon the overriding power conferred upon 
the President or the Governor under Arti- 
cle 310 as qualified by Article 811, Pro- 
position No. 5 is that the Parliament or 
the Legislatures of States can make a law 
regulating the conditions of service of 
such a member which includes proceed- 
ings by way of onary action, with- 
out affecting the powers of the President 
or the Governor under Article 310 of the 
Constitution read with Article 311. Pro- 
position No. 6 is that the Parliament and 
the Legislatures also can make a law lay- 
ing down and regulating the sop and 
content of the doctrine of “reasonable op- 


portunity” embodied in Article 311, but - 


the said law would be subject to judicial 
review. 


| B3. All these propositions were re- 
viewed by the majority opinion of this 


Samsher Singh v. State of Punjab (Ray C. J) . [Prs. 49-54] 
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Court in Moti Ram Deka's case (1964) 

5 SCR 688 — (AIR 1964 SC 600) (supra) 

and this Court restated that proposition 
No. 2 must be read along with the sub- 
sequent propositions specified as proposi- 
tions Nos, 8, 4, 5 and 6. The ruling in 
Moti Ram Deka's case ae at is that a 
law can be framed prescribing the pro- 
cedure by which and the authority b 

whom the said pleasure can be exercised. 
The pleasure of the President or the Gov- 
ernor to dismiss can therefore not only be 
delegated but is also subject to Article 811. 
Tlie true position as laid down in Moti 
Ram Dekas case (supra) is that Articles 310 


and 811 must no doubt be read mune 
Arti- 


but once the true scope and effect o 
cle 811 is determined the scope of Arti- 
cle 310 (1).must be limited in the sense 
that in regard. to cases falling under Arti- 
cle 311 (2) the pleasure mentioned in Arti- 
cle 310 (2) must be exercised in accord- 
ance with the requirements of Art. 311. 
53. The majority view in Babu 
Ram Upadhya’s case (1961) 2 SCR 679 = 
(AIR 1961 $C 751) (supra) is no longer 
good law after the decision in Moti Ram 
Deka's case (1964) 5 SCR 683 = (AIR 
1964 SC 600) (supra) The theory that 
only the President or the Governor is per- 
sonally to exercise pleasure of dismissing 
or removing a public servant is repelled 
by express words in Article 311 that no 
person who is a member of the civil ser- 
vice or holds a civil post under the Union 
or a State shall be dismissed or removed 
by authority subordinate to that by which 
he was appointed. The words “dismissed 
or remoyed by an authority subordinate 
to that by which he was appointed” in- 
dicate that the pleasure of the President 
or the Governor is exercised by such offi- 
cers on whom the President or the 
Governor confers or delegates power. 


; The provisions of the Constitu- 
tion which expressly require the Governor 
to exercise his powers in his discretion are 
contained in Articles to which reference 
has been made. To illustrate, Article 239 
(2) states that where a Governor is ap- 
pointed an Administrator of an adjoining 
Union Territory he shall exercise his func- 
Hons as such administrator independently 
of his Council of Ministers. The other 
Articles which speak of the discretion of 
the Governor are paragraphs 9 (2) and 
18 (3) of the Sixth Schedule and Articles 
871-A (1) (b), 871-A (1) (d) and 371-A (9) 
(b) and 871-A (2) (f). The discretion con. 
ferred on the Governor mieans that as the 
constitutional or formal head of the State 
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the power is.vested in him., In this con- 
nection, reference may be made to Arti- 
cle 856 which states that the Governor can 
send a report to the President that a situa- 
tion has arisen in which the Government. 
of the State cannot be carried on in ac- 
cordance with the provisions of this Con- 
stitution. `- Again Article 200 requires the 
. Governor to reserve for consideration any 
' Bill which i his opinion if it became law, 
would so.derogate from the: powers of the 
"High Court as to- endanger the position 
which the High Court is designed to fill 
under the Constitution. ` : z 
55. In making R pon under Arti- | 
clé 356 the Governor will be justified in 
exercising his discretion even against the 
' aid and advice of his Council of Ministers. 
“The reason is that the failure of the Côn- 
stitutional: machinery may be because of 
. the conduct of the Council of Ministers. 
This discretionary power is. given to the 
Covernor*to enable him. to report to the 
President who, however, must act on the 
advice of bis Council of Ministers in all 
matters. In this context -Article 163 (2) 
is explicable that the decision of the Gov- 
ernor in his discretion shall be final and 
the validity shall not be called in ques- 
tion. The action taken by the President 
or such a report is à different matter. The ` 
President acts on the advice of his Coun- 
cil of Ministers. In all other-matters where 
the Governor acts in his discretion he will 
act in harmony with his Council of Minis- 
ters. The Constitution. does not aim al 
providing a parallel administration within 
the State by allowing the Governor to go 


against the ` advice of the Council of 
Ministers. ` B Br ae ee 
56. - Similarly Article 200 indicates 


another instance where the Governor may 
act irrespective of any advice from the 
Council of Ministers. In such matters 
where the Governor is to exercise- his dis- 
cretion he, must discharge bis duties to 
the best of his judgment. The Governor 
is required to pursue such courses which 
are not detrimental to the State.- ] 


57. | For the foregoing reasons we 
`- hold#that the President or the Governor 
acts on thé aid and advice of the Council 
of. Ministers with the Prime Minister at 
the head in the case of the Union and 
. the Chief Minister at the head in the case 
of State in all matters which vest in the 
executive whether those functions are ex- 
entive or legislative in character. Neither 
the President nor the Governor is to ex- 
 ercise the executive functions personally. 
The present appeals concern the appoint . 


‘ment of persons other than District. Judges 
to the Judicial Service of the State which 
is to. be made by the Governor.as con- 
templated in Article 234 of the Constitu- 
tión: after consultation with the. State 
Public Service Commission and the High 
Court. . Appointment or dismissal or re- 
moval of persons belonging to the Judi- 
cial Service of the State is not a personal 
function but is an executive function of 
the Governor exercised in accordance with 
the ‘rules in that béhalf under the Con- 
stitution. Sus os) 4 IL S 
58.: In the present appeals the two 
rules which deal with ‘termination: of ser- 
vices of probationers in the Punjab Civil 
Service (Judicial Branch) are. Rule 9 of 
the Punjab Civil Service .(Punishm&nt and | 
Appeal) - Rules, 1952 arid Rule’7 (8) in. 
Part D of.the Punjab Civil Service (Judi: 
cial Branch) Rules, 1951-hereinafter re- 
ferréd to as Rule 9 and Rule 7. The ser- 
vices of the appellant.Samsher Singh were 
terminated under Rule 9. The services 


“of Ishwar Chand oe were terminat- 


éd under Rule 7 (8 


59. - Rule 9 provides that where it 


is proposed to terminate the employment 


of a probationer, whether.during or at 
the end of the period of probation, for 
any specific fault or on account of the un- 
satisfactory record or unfavourable reports 
implying the unsuitability for the service, 
the probationer shall be apprised of the 
grounds -of -such proposal, and given an. 
opportunity to show cause against it, be- 
fore orders are passed by the authority 
competent to terminate the appointment. 
-60.. Rule 7 -(8) aforesaid provides 
that on the completion of the period of 
probation of any member of the service, 
the Governor may, on the recommenda- 
tion of the High Court,. confirm’ him: in 
his appointment if he is working against 
a permanent vacancy or, if his work or 
conduct is reported by the High Court to 
be unsatisfactory, dispense with his ser- 
vices ‘or revert him to his former sub- 
stantive post, if any, or extend his period 
of probation and thereafter pass such 
orders as he could have -passed on the 
expiry of the first period of probation. 


. 6L- Rule 9 of the Punishment and 
Appeal Rules contemplates an inquiry into 
grounds of proposal of termination of the 
employment of the probationer. Rule 7 
on the other hand confers power on the 


"Governor on the recommendation of the 


High Court to confirm or to dispense with 
the services -or to revert him or to extend. ` 
his period of probation. l E 


214. 
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. 62. The position of.a probationer 
was considered by this Court ia.Purshot- ^ 
tam Lal Dhingra v. Union of Indie, 1958 
SCR 828 = (AIR 1958. SC 36) Das; C. J.. 
speaking for the Court said:that where a 
. person is appointed to a permanent: post - 
- in Government. service on ‘probation: the 
‘termination of his service during or at the 


‘end of.the period of probation. will not 


- ordinarily and by. itself be a punishment). 
because the Government ‘servant -so ap- 
:. pointed’ has no. right to ‘continue. to hold: 
' such a post any more than a seryant’ em- 

ployed on probation by à private: em- 
ployer is erititled to do so: Such “a ter- 
mination does not operate.'as a forfeitire: 
` of any right of a. servant.to hold the post; 
for he has no such right. Obviously. such 
a termination cannot be a dismissal re^ 
moval or reduction in rank by way-of 
punishment: There are, however, two im- 
portant- observations of Das, C. J.,::in 
: Dhingra's case (supra)... One is-that if à 
right exists under a contract or service 
Rules to’ terminate the service the motive 
operating on the mind of the Government 
is wholly irrelevant. The other is that if 
the termination ‘of service..is sought: to 


be founded on misconduct, negligence, . 


inefficiency or other disqualification, then“ 
it is a punishment and. violates. Art. 311 
of the Constitution-- : The, reasoning why 
motive -is said to be irrelevant is that it. 
inheres in the ‘state of mind which is not 
discernible. On the’ other- hand, if ter- 
mination- is founded on misconduct it is 
objective and is manifest. ` - D ann 
63. No abstract proposition can, be 
laid down that.where the services of a 
probationer are terminated without saying 
anything more in the.order of terminàtion 
than that the services are terminated it’ 
can never amount to a punishment in- the 
facts and circumstances of the case. If a 
probationer is discharged on the ground of 
misconduct, or inefficiency or for similar 
reason without a proper enquiry and with- 
out his getting a reasonable opportunity: 
of showing cause against his discharge -it 
may in.a given case amount to removal. 
from service within the meaning of Arti- 
''cle 811 (2) of the Constitution. ^ ` > 





64. ^ Before a probationer is: con- 
firmed the authority concerned is under 
an obligation to consider whether the ~ 

- work of the probationer is satisfactory or ` 
whether he is suitable for the post.’ In 
the absence of any Rules governing.a pro- 
bationer in this respect the authority may 
come to the conclusion that on: account 
lof inadequacy for the job or for any tëm- 


‘able for. 


‘val 


- the Government. to 


peramental ór:other object not involving; 
moral es ae robatioaer is unsuit- 
f e job and.-hence must be dis- 
charged.“ No punishment is involved, in 
this, -THe authority may in some cases be 
of the view that the conduct.of the pro- 
bationer: may result in dismissal or.remo- 
val on an inquiry. But in those cases 
the. authority may not-hold an inquiry and 
may simply discharge the. probationer 
with a view to giving him a chance. to 
maké;good in other walks of life without 
a stigma at the time of termination of pro- 


“bation. .If; on the other hand, the proba- 


tioner is faced with an enquiry on charges 
of misconduct or inefficiency or corruption, 


“and if his.services are terminated without 
. following the provisions of Art. 811 (2) he 
:cànclaim ‘protection. -In State’ of Bihar 
^v. Gopi Kishore Prasad, AIR 1960 SC 689 
it was ‘said that -if the Government pro- - 


ceedéd -against the . ‘probationer jr- the 
direct way without casting any aspersion 
on his honesty or: competence, his dis: 


.charge would not have the effect of re- . 
-moval by way-of punishment. Instead of . 


taking the easy course; the Government - 


- chose thé more: difficult one of starting 


Droceedings against him and branding him * 


-as a -dishonest and incompetent officer. 


The fact of holding an inauiry 
is not always conclusive. What is deci- 
sive is whether tlie order is. really by way 
of punishment. (See State of Orissa v. 
Ramnarain Das, (1961) 1'SCR 608 = 
(AIR .1961 SC 177)). - If there is an en- 
quiry the facts and circumstances of the 
case will.be looked into in order to find 
out whether, the order is one of dismissal 
in substance. (See ‘Madan Gopal v. State’ 


"of Punjab, (1963) 8 SCR 716 = (AIR 1963 


SC 531) In‘R. C. Lacy v. State of Bihar, 


, (Civil Appeal No. 590 of 1962 decided on 
“23-10-1963 (SC) ) it was held that an order 


of reversion passed following an enquiry 
into the. conduct of the ‘probationer in 
the-circumstances of that case was in the 
nature of preliminary inquiry to enable 
f ecide whether disci- 
plinary action should be taken:. A proba- 
tioner whose-terms of service proyided 


that it could be terminated without any 
. notice and. without any cause being assign- 


ed could not.claim the protection of Arti- 


.cle 311 (2). (See B. C. Banerjee v. Union- 


of India, ok 2 SCR 185 = (AIR 1968 
SC 1552)) .A preliminary inquiry to 
satisfy that there was reason to dispense 
with the-services of a temporaryfemployee 


-has been held not to. attract. Article 311 


(See Champaklal G. Shah v. Union of 


India, (1964)'5 SCR 190 = (AIR 1964 SC 
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1854)). On the other hand, a statement in 
the order of termination that the tempor- 
. ary servant is undesirable has been held 
to wr an element of punishment (See 


Jagdish Mitter. v. Union.of India, AIR 
1964 SC 449. MOM l 
* 66. Tf the facts dnd circumstances. 


iof the case indicate that the substance of 
the order is bd fe is by wa 
sf punishment then a probationer is entitl- 
ed to attract Article 811. The-substance 
of the order and not the form would be 
decisive. (See K. H. Phadnis v. State of 


WWE Supp SCR 118 =` 


J(AIR 1971 SC. 998) 


.-  .8T. . An order terminating the ser- 
"vices of a temporary servant or probationer 
under the Rules of rnnt and with- 
‘out anything more wi r 
cle 811. Where a EE enquiry 
is contemplated. and i 1 
in fact proceeded with Article 311 will not 
be attracted unless it can be shown that 
the order though unexceptionable. in form 
'.is made following a report. based .on mis- 
conduct. (See State of Bihar v. Shiva 
Bhikshuk, (1971) 2 SCR 191 — (AIR 1971 
-SC 101)). - ; 


68.: The appellant Ishwar Chand 
Agarwal contended that he completed his 
initial period of two years’ i ation on 

' 11 November, 1987 and the maximum 
period of three . years’ probation on 1l 
November, 1988, and by reason of the fact 
that he continued in service after the 
expiry of the maximum period of proba- 
tion he became confirmed.. The appellant 
also contended that he had a right to be 
‘confirmed and there was a permanent 
vacancy in the cadre of the service on 17 
September, 1969 and the same shoüld 
.have been allotted to him. i 

69. Rule 7 (1) states that every 
Subordinate Judge, in the first instance, 
be appointed on probation for two years 
but this period may be extended from 
time to time expressly or impliedly so 
that the total period of probation includ- 
ing extension, if any, does not exceed 
three years. The explanation of Rule 5 
l)"is that the period of probation shall 

e deemed to have been extended if a 

. Subordinate Judge is not confirmed on the 
‘expiry of his period of probation. 


. 70. Counsel for the appellant re- 
lied on the decision of this Court in State 
of Punjabev. Dharam Singh, (1968) 3. SCR 
1 = (AIR 1968 SC 1210) where this Court 
drew an inference that an employee 
allowed to continue in the post on còm- 


. an O 


‘not attract Arti-. 


an enquiry is not- 
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pletion of the maximum period of proba- 
tion is confirmèd in the post by implica- 
tion. In Dharan Singh’s case (supra) the 
relevant: rule stated that the probation ` 
in the first instance is for one year with 
the proviso that the total period of pro- 
bation including extension shall not exceed 
three: years. In Dharam  Singh's case 
(supra) he was allowed to continue without’ 
order of confirmation and therefore the 
only possible: view in the absence of any- 


thing to the contrary. in the Service Rules. ;: 


was that by.necessary implication he must 
be regarded as having been confirmed.' 
.7Tl. |" Any confirmation by implica- 
tion is negatived in the present case be- 
cause before the completion of three years 
‘the High Court found prima facie that 
the work. as well as the conduct of the 


"appellant was unsatisfactory and a notice 


"was given to the appellant on 4 October, 
1988 to show cause as to why his services 
should not be terminated. Furthermore, - 
Rule 9 shows that the employment of a 
‘probationer can be proposed to be ter- 
minated whether during or at the end of 
the period of probation. This indicates 
that where the notice is given 'at the end 
.of the probation the period of probation 
gets extended till the inquiry proceedings 
commenced by the notice under Rule 9 
come to an end. In this background the 
explanation to Rule 7 (1) shows that the 
panog of probation. shall be deemed to 
ave beén extended, impliedly if a Sub- 
ordinate Judge is not confirmed on the 
expiry of this period of probation. This 
implied extension where a Subordinate 
Judge is not confirmed on the expiry of 
the period of probation. is not found in 
Dharam Singh’s case (1968) 3 SCR 1 = 
(ATR 1968 SC 1210) (supra). This explana- 
tion in the present case does not mean 
that the implied extension of the proba- 
tionary period is only between two and 
three years. The explanation on the con- 
trary means that the provision regarding 
the maximum period of probation for three 
ins is directory and not mandatory un- 
ike in Dharam Singh's case (supra) and 
that a probationer is not in fact con 
till an order of confirmation is made. 


72. In this context reference may 
be made to the proviso to Rule 7 (8). The 
proviso to the Rule states that the com- 
pletion of the maximum period of three’ 
years’ probation would not confer on him 
the right to be confirmed till there is a 
permanent vacency in the cadre. Rule 7 
Sue that an express order of con- 

ation. is necessary. The proviso to 
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Rule 7 (8) is in the negative form that 
the completion of the maximum period of 
three years would not confer a right of 
confirmation till there is a permanent 
vacancy in the cadre. The period of pro- 
bation is therefore extended by implica- 
tion until the proceedings commenced 
against a probationer like the appellant 
are concluded to enable the Government 
to decide whether a probationer should 
be confirmed or his services should be 
terminated. No confirmation by implica- 
tion can arise in the present case in the 
facts and circumstances as also by the 
meaning and operation of Rules 7 (1) and 
7 (8) as aforesaid. 


73. It is necessary at this stage to 
refer to the second proviso to Rule 7 (3) 
which came into existence on 19 Novem- 
ber, 1970. That proviso of course does 
not apply to the facts of the present case. 
That proviso states that if the report of 
the High Court regarding the unsatisfac- 
tory work or conduct of the probationer 
is made to the Governor before the ex- 
piry of the maximum period of proba- 
tion, further proceedings in the matter 
may be taken and orders passed by the 
Governor of Punjab dispensing with his 
services or reverting him to his substantive 
post even after the expiry of the maximum 
period of probation. The second proviso 
makes explicit which is implicit in R. 7 (1) 
and R. 7 (8) that the period of probation 
gets extended till the proceedings com- 
menced by the notice come to an end 
either by confirmation or discharge of the 
probationer. 


` T4. In the present case, no con- 
firmation by implication can arise by rea- 
son of the notice to show cause given on 
4 October, 1968, the enquiry by the Direc- 
tor of Vigilance to enquire into allegations 
and the operation of Rule 7 of the Service 
Rules that the probation shall be extend- 
ed impliedly if a Subordinate [Judge is 
not confirned before the expiry of the 
period of probation. Inasmuch as Ishwar 
Chand Agarwal was not confirmed at the 
end of the period of probation confirma- 
tion by implication is nullified. 

75. The second contention on ber 
half of Ishwar Chand Agarwal was that 
the termination is by way of punishment. 
It was said to be an ardor removing the 
appelant from service on the basis of 

arges of gross misconduct by ex parte 
enquiry conducted by the Vigilance De- 
artment. The enquiry was said to be in 
beach of Article 311 as also in violation 
of rules of natural justice. The appellant 
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relied on Rule 9 to show that he was not - 
only entitled to know the grounds but also 
to an opportunity to represent as a condi- 
tion precedent to any ,such termination. 
The appellant put in the forefront that 
the termination of his services was based 
on the findings of the Vigilance Depart- 
ment which went into 15 allegations of 
misconduct contained in about 8 com- 
plaints and these were never commu- 
nicated to him. 


76. The High Court under Arti- 
cle 285 is vested with the control of sub- 
ordinate judiciary. The High Court ac- 
cording to the appellant failed to act in 
terms of the provisions of the Constitu- 
tion and abdicated the Fs yy pat hav- 
ing an inquiry through Judici cers 
subordinate to the Control of the High 
Court but asking the Government to en- 
quire through the Vigilance Department. 


TI. It was submitted on behalf of 
the State that the enquiry suggested by 
the High Court through the Director of 
Vigilance was not to satisfy itself about 
the unsuitability of the appellant but to 
satisfy the Government that the recom- 
mendation which had already been made 
by the High Court for the termination of 
the service of Ishwar Chand Agarwal 
should be accepted. 


78. The High Court for reasons 
which are not stated requested the Gov- 
ernment to depute the Director of Vigi- 
lance to hold an enquiry. It is indeed 
strange that the High Court which had 
control over the subordinate judiciary 
asked the Government to hold an enquiry 
through the Vigilance Department. The 
members of the subordinate judiciary are 
not only under the control of the High 
Court but are also under the care and 
custody of the High Court. The High 
Court failed to Su the duty of pre- 
serving its control. e request by the 
High Court to have the enquiry through 
the Director of Vigilance was an act of 
self abnegation. The contention of the 
State that the High Court wanted the Gov- 
ernment to be satisfied makes matters 
worse. The Governor will act on the re- 
commendation of the High Court. That 
is the broad basis of Article 235. The 
High Court should have conducted ‘the 
enquiry preferably through District Judges. 
The members of the subordinate judiciary 
look up to the High Court not only for 
discipline but also for dignity. Ihe High 
Court acted in total disregard of Art. 
by asking the Government to enquire 
through the Director of Vigilance. 
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79. 
by the Director of Vigilance récorded the 
Statements of the witnesses behind the 
back of the appellant. The enquiry was 


to ascertain the truth of allegations of mis- ` 


- leonduct. ` Neither the report nor the state- 


ments recorded by the Enquiry Officer. 


reached the appellant The Enquiry Of- 


ficer gave his findings on allegations of. 


imisconduct. The High Court accepted 
_|the report of the Enquiry cer and 
wrote to the Government on 25 June, 1969 


E that in the light of the report the appel- 


lant was not a.suitable person to be re- 


tained in service.. The order of termina- 


tion was because of the recommendations 
' dn the report. "n : 


80. The order. of termination of 
the services of'Ishwar Chand Agarwal Js 
clearly by way of punishment in the facts 
and circumstances of the case. The High 
Court not only denied Ishwar Chand 
Agarwal the protection under Art. 311 but 

‘lalso denied itself. the dignified control 
over the subordinate judiciary. The form 
of' the order is not decisive as to whether 
the order is by way of punishment. Even 
an innocuously worded order terminating 
the service may in'the.facts and circum- 
stances of the case establish.that an en- 
quiry into allegations of serious and grave 
character of misconduct involving stigma 
has been made in infraction of the provision 
of Article 311. In such a case the simpli- 
city of the form of the order will not 

ive any. sanctity. That is exactly what 
bos happened in the case of Ishwar Chand 
Agarwal. The Order of termination is 
- illegal and must be set aside. : 


. 8L The appellant Samsher Singh 
was appointed on 1 May, 1964 as Subor- 
dinate Judge. He was on probation. ` On 


22 March, 1967 the Chief Secretary issued. 


_a notice to him substantially repeating the 
same charges which had been communi- 
cated by the Registrar on 15 December, 


1966 and asked -the appellant. to show. 


cause as to why his services should not 
be terminated as he was-found unsuitable 
for the job. The -appellant gave an 
answer. On 29 April 1967 the services 
of the appellant were terminated. 


. ^89. The appellant Samsher Singh 
in the context of. the Rules of Business 
cortended that the removal of a Subor- 
dinate Judge from Service ‘is a personal 
power of the- Governor and is incapable’ 
of * being delegated. or dealt with under 

the Rules of: Business. We have already 
“keld that the Governor can allocate the 


The enquiry: officér noinináted - 


. a Judicial officer. 
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business of the Government to the Minis- 
ters and, such: allocation is no delegation 
and it is an exercise'of executive power 


` by the ‘Governor through the Council or 


Officers under the Rules of Business. The 
contention of the appellant that the order| 
was passed by the Chief Minister without" 
the. formal approval of the Governor is, 
therefore, untenable. The order is the 
order of the Governor. 


. 88. The appellant was asked to l 


Show cause as to why his services should 


not be terminated. There were four 
unds, One was that the appellant’s 
ehaviour towards the Bar and the litigant 
public was highly objectionable, deroga- 
tory, non-co-operative and unbecoming of 
The second was that 
the appellant would leave his office early. 
The third was the complaint of Om 
Prakash, Agriculture Inspector, that the ap- 
pellant abused his position by proclaim- 
ing that he would get Om Prakash involv- 
ed in a case if he did not co-operate with 
Mangal Singh, a friend of the appellant 
and Block Development Officer, Sultanpur. 
The fourth was the complaint of Prem 
Sagar that the appellant did not give full 
opportunity to Prem Sagar to lead evi- 
dence. Prem Sagar also complained that 
the decree-holder made an application for| 
execution of the ‘decree against Prem 
Sagar and thé appellant without obtaining 
office report incorporated some additions 
in the original judgment and warrant of 


possession. ; 


84.-. The appellant showed cause. 
The appellant said that he was’ not pro- 
vided with an opportunity to work under 
the same superior officer for at least six - 
months so that independent opinion could 
be formed about his knowledge, work and 
conduct. On 29 April, 1967 the appellant 
received a letter from the Deputy Secre- 
tary to the Government addressed to the - 
Registrar, Punjab and Haryana High Court 
that the services of the appellant had 
been terminated. - 

85. It appears that a mountain has 
been made out of.a mole hill. The allega- 
tion against the appellant is that he helped 
the opponent of Prem Sagar. The case 
against Prem Sagar was heard on 17 April, 
1965. Judgment was pronounced the 
same day. The application for execution 
of the decree was entertained on the 
same day by the appellant. In the warrant 
the: appellant wrote with his own hands 
the words “Trees, well, crops and. other. 
rights attached to the land". This correc- 
tion was made by the appellant in order 
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that the warrant might be in conformity 
with the plaint and fhe decree. There is 
nothing wrong in correcting the warrant 
to make it consistent with the dectee. It 
appear that with rd to the complaint 
of leaving office. ear. 

of Om Prakash, Agriculture Inspector, the 
appellant was in «fact punished aud a 
prisoners of warning was inflicted on 


86. The appellant claimed protec- 
tion of Rule 9. Rule 9 makes it incum- 
bent on the authority that the services of 
a probationer can be terminated on 
specific fault or on account of unsatisfac- 
tory record implying unsuitability. In the 
facts and circumstances of this case it is 
clear that the order of termination of the 
appellant Samsher Singh was one of 
punishment. The authorities were to find 
out the suitability of the appellant. They 
however concerned themselves with mat- 
ters which were really trifle. The appel- 
lant ees corrected the records in the 
case of Prem Sagar. The appellant did 
iso with his own hand. The order of ter- 
mination is in infraction of Rule 9. The 
order of termination is therefore set aside. 


87. The appellant Samsher Singh 
is now employed in the Ministry of law. 
No useful purpose will be served by ask- 
ing for reconsideration as to the suitabi- 
lity of the appellant Samsher Singh for 
confirmation. 1f the authorities had at the 
proper time been a little more careful 
and” cautious perhaps the appellant might 
not have left the Subordinate Judicial Ser- 
vice and sought employment elsewhere. 


88. For the foregoing reasons we 
hold that the President as well as the 
Govemor acts on the aid and advice of 
the Council of Ministers in executive 
action and is not required by the Constitu- 
tion to act personally without the aid and 
advice of the Council of Ministers or 
against the aid and advice of the Council 
of Ministers. Where the Governor has 
any discretion the Governor acts on his 
own judgment. The Governor exercises 
his discretion in harmony with his Coun- 
cil of Ministers. The appointment as well 
as removal of the members of the Sub- 
ordinate Judicial Service is an executive 
action of the Governor to be exercised on 
the aid and advice of the Council of Minis- 
ters in accordance with the provisions of 
the Constitution. Appointments and re- 
movals of persons are made by the Presi- 
dent and the Governor as the constitu- 
tional head of the executive on the aid 
and advice of the Council of Ministers. 
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That is why. aüy.action by any servant 
of thé Union or the State in regard to’ 
appointment ‘or dismissal is brought 
against the Union or the State and not 
against the President or the Governor. 
. ` 89. The ordets of termination of, 
the services of the  appellants are set 
aside. The appellant Ishwar Chand Agar- 
wal is declared to be a member of the 
Punjab Civil Service (Judicial Branch). The 
appellant Samsher Singh succeeds in so 
far as the order of termination is set aside. 
In view of the fact that Samsher Singh is 
already employed in the Ministry of law 
no relief excepting.salary or other mone- 
tary benefits which accrued to him upto 
the time he obtained employment in the 
Ministry of Law is given. 

90. The State of Punjab will pay 
costs to the appellants. 


The Judgment of Bhagwati and 
Krishna Iyer, JJ. was delivered by 
KRISHNA IYER, J.:— 91. These 


two appeals, by a couple of small judicial 
officers whose probation has been ter- 
minated by orders of concerned Ministers 
in conformity with the recommendations 
of the High Court, have projected con- 
stitutional issues whose profound import 
and broad impact, if accepted, may shake 
up or re-shape the parliamentary corner- 
stone of our nation. Great deference and 
complete concurrence would have other- 
wise left us merely to say ‘we agree”, to 
what has fallen from the learned Chief 
Justice just now, but when basic principles 
are assailed with textual support, academic 
backing and judicial dicta, speech, not 
silence, is our option. 

92, Putting aside for the nonce 
some subsidiary, though salient, questions 
argued before us, we may focus on a pro- 
blem of great moment which. has been 
canvassed at length by the learned coun- 
sel for the parties. It is this problem 
which has necessitated the hearing of this 
case by a Bench of seven Judges. "f'he 
question is: does our legal-political sys- 
tem approximate to the Westminster style 
Cabinet Government or contemplate the 
President and Governor, unlike the British 
Crown, being real  repositories of and 
actual exercising power in its compre- 
hensive constitutional signification? Phras- 
ed metaphorically, is the  Rashtrapati 
Bhavan — or Raj Bhavan — an Indian 
Buckingham Palace or a half way house 
between it and the White House? This 
issue lays bare the basics. PL 

93. This Court has a solemn duty, 
as a high sentinel authorised by Art. 141, 
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to declare what our law of the Constitu- 
tion is, how our suprema lex hds design- 
ed a project of power. . The major instru- 
enentalitios must work in comity and avoid 
-a collision course, ensuring the ultimate 
authority- and. continuous control of ‘We, 
the People of India’ through the House of 
' élected members. . In essaying this task 
we must keep away from ideological 
. slants and imaginary apprehensions and 
should not import personal predilections 
but inform ourselves of the grand design 
of our Constitution and the great models 
inspiring it. 

94. May be, our founding fathers 
were not political prophets who could 
foresée glaring abuses or perverted deve- 
lopments. In a passage which is classic, 
Mill told the lovers of liberty: 

. “Of what avail is the most broadly 
popular representative system, if the elec- 
tors do not care to choose the best member 
of parliament, but choose him who will 
spend most money to be elected? How 
can a representative assembly work for 

ood, if its members can be bought, or if 
eir excitability of temperament uncor- 
rected by public discipline or private self- 
control, makes them incapable of calm 
deliberation, and they resort to manual 
violence on the floor of the House, or 
shoot at one another with rifles?"* 

95. We are not unmindful of the 
agitational siege of parliamentary institu- 
tions and of the anti-parliamentary build- 
up under way and the rashes of frustra- 
tion showing up against the unsavoury 
politics of power. But the limited task 
assigned to us is to interpret the Constitu- 
tion as it is, not to venture starry-eyed pro- 
posals for reform. Even so, our activism in 
interpretation must not be bogged down 
by logomachy or blinkered by legalism, 
but be aglow with the insightful observa- 
tions of Marshall, C. J.: 


“We must never forget that it is a 
constitution which we are expounding, 
a constitution intended to endure for ages, 
and consequently to be adapted to the 
various crises of human affairs. Nor did 
they imagine that it was to be so strictly 
interpreted that amendments and radical 
revisions would be constantly required to 
keep Government functioning smoothly.” 


96. Not the terminological facade 
of euphemisms, but the underlying reality 
of government by the people, must be our 
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lodestar, as we search for the true seman- 
tics of terms of art used in the Great 
Charter. 


97. It is surprising that extreme 
views have been propounded by responsi- 
ble jurists on the law of our Constitution 
in the strategic sector of the President vis- 
a-vis his Cabinet and dangerous portents 
must therefore be forestalled by an autho- 
ritative statement of the constitutional 
position by the apex court. If, in that 
process, earlier niaes of this Court have 
to be overruled, we may not hesitate to do 
so. For, it is truer to our tryst to be ulti- 
mately right, than to be consistently 
wrong, where the constitutional destiny of 
a d veloping nation is at stake. In the 
words of Learned Hand, the judiciary's 
"proper representative character as a com- 
plementary organ of the social will can- 
not be overlooked. 


98. A skeletal projection of the 
facts on the forensic screen, sufficient to 
follow the problems raised in these ap- 
peals, may now be,made. Two freshers 
in the State judiciary, the appellants, were 
undergoing their prescribed probation. 
Before the full term set by the rules had 
run Out, the High Court discovered un- 
Savo conduct in these officers and, as 
controlling authority, considered the need 
to terminate their services on grounds of 
unsuitability. The ups and downs of the 
follow-up action vary in the two cases. 
In one, during the President's rule, the 
Governor, instead of acting on the High 
Courts advice indicated that the charges 
were vague and a fresh enquiry be held. 
Thereupon, the High Court requested the 
Director of Vigilance to make some inves- 
tigations which were actually carried out 
by his subordinate, the Superintendent of 
Police. The Administrative Full Court, 
however held, on the materials available, 
but without a formal or full-blooded en- 
quiry, that on the proved charges the of- 
ficers probation deserved to be terminated 
for Papo eit By then the Council 
of Ministers had come into being and, on 
a consideration of the High Court’s report, 
the Chief Minister acted on it and ended 
the probation of the officer, although the 
Governor's personal satisfaction about this 
step was neither sought nor secured. Also, 
by that time, the maximum probation 
period of three years, under the relevant 


rules, had expired and a permanent 
vacancy had also arisen. (This bears on 
another argument about the import of the 


Service Rules). In the other case also, the 
High Court held the officer unfit to be 
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confirmed without any elaborate en uiry 
and this view was accepted by the Chief 
Minister without reference to the Gov- 


99. The orders terminating proba- 
been challenged on a few 
grounds. Primarily, the power of appoint- 
ment being with the Governor (or the Pre- 
sident, in the case of Central Services) the 
removal must be by'him alone, the argu- 
ment runs. Wherever the Constitution 
vests a function in the Governor or Pre- 
sident, as such, it has to be discharged by 
him, applying his mind to the materials. 
He can neither surrender to his ministers, 
nor delegate to his officers, what the Con- 
stitution has enjoined shall be executed by 
him personally. Admittedly, in the pre- 
sent case, the ultimate order was made, 
without reference to the Governor, by the 
Chief Minister who virtually accepted the 
recommendation of the High Court. The 
learned Attorney General and the Addi- 
tional Solicitor General, have refuted .the 
whole basis of this argument. We have, 
in the President and Governor, a replica 
of a constitutional monarch and a Cabinet 
answerable to Parliament, substantiall 

embodying the conventions of the Britis 

Constitution — not a turn-key project im- 
ported from Britain, but an edifice made 
in India with the knowhow of British Con- 
stitutionalism. If this theory be sound, 
Government is carried on by the Ministers 
according to the rules of allocation of 
business and, the Governor, no more than 
the qe need know or approve orders 
issued in his name. The core of the West- 
minster system is that the Queen reigns, 
but the Ministers rule, except in a few 
special, though blurred, areas, one of 
which certainly is not the appointment and 
dismissal of civil servants. The second 
major contention of Shri Sanghi, for the 
appellant, is that the High Court and Gov- 
ernment have, in substance, dismissed the 
probationers and, in doing so, violated the 
constitutional mandate of Art. 311 and the 
canons of natural justice. Even on the 
footing that the impugned orders are in- 
nocuous terminations of probation, the 
rules which embody procedural fairness 
have been flouted the consequence being 
invalidation. In the course of the submis- 
sions, some criticism was levelled at the 
High Court requesting the Director of 
Vigilance — a police officer — to investi: 
gate into the veracity of charges against 
judicial officers. Thirdly, has the High 
Court the last word regarding termination 
of service of judicial personnel, Govern- 
ment being a formal agency to implement 
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- it? This was challenged at the bar, al- 


though, we do not finally deal with it, for 
the reasons to be mentioned later. Other 
lesser illegalities were relied on, but they’ 
have ‘been. dealt with in the judgment of 
the learned Chief Justice, with which we 
wholly agree. We confine ourselves: to ; 
the dual principal pleas whose impact 
will far exceed the nullification of orders 
by Ministers removing judicial proba- 
tioners from service and deserve careful 
study, 


100. The first broad proposition of 
the appellants is that the President — and 
the Governor — are not just constitutional 
cousins of the British Queen, büt real 
wielders of power, bestowed on them ex- 
pressly by the terms of the text, almost 
next of kin to their American counterparts 
with similar designations. The issue is sO - 
fundamental that its resolution is neces» 
sary to know not only who can declare a 
probationer's fitness but who can declare 
a war in nationa] defence or proclaim a 
breakdown of the State constitutional 
machinery or asseps to a bill passed by 
Parliament. For, if under Article 311 the 
President must be personally satisfied for 
certain small steps, he must surely be 
individually convihced regarding the far 
more momentous spectrum of functions he 
is called upon to discharge under a-big 
bunch of other provisions. And this rea- 
soning regarding disposal of gubernatorial 
business or dich ags of official responsibi- 
lities will equally apply to Governors. 


101. A sort of constitutional mini- 
crisis has been sparked off by the decision 
in Sardarilal’s case (1971) 3 SCR 461 = 
(AIR 1971 SC 1547) which regarded the 
President's personal satisfaction for dis- 
pensing with an enquiry, for reasons of 
security of the State under clause (c) of 
the proviso to Article 311 (2) of the Con- 
stitution, as necessary and non-delegable. 
We will presently project, with reference 
to the Articles, the rainbow of administra- 
tive, quasi-judicial and legislative tasks 
specifically directed by the Constitution to 
be performed by the Head of the State 
in contradistinction to his Council of 
Ministers, if the appellants proposition 
were sound, thus bringing dyarchy by a 
side wind, as it were, and emasculating 
the plenary authority of Parliament to 
whom the President is not but the Council 
of Ministers is responsible. The peril to 
the Westminster model of government is 


- self-evident and serious if vital business 


of government is to be transacted de facto 
and de jure by the head of the State, and 
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the Ministers, who are responsible to the 
House consisting of the elected represen- 
tative of the people, are to be relegated to 
carrying on of the administration only, 
subject to the overriding presence, plea- 
sure and powers of their uncrowned re- 
publican King. ~ 


:102. This dilemma of democracy, 
created by a spread out of the rationale of 
Sardarilal, (1971) 8 SCR 461 = (AIR 1971 
SC 1547) can be resolved only by a study 
in depth of the political perspective and 
philosophy and of the conspectus of pro- 
visions, as well as an understanding of 
the models which influenced the Constitu- 
tion framers. What are the basic fabric, 
the animating spirit, and juridical ideas 
of our constitutional; structure and 
dynamics? 


103. The law of our Constitution, 
any student of Indian political history and 
of comparative constitutional systems will 
agree, is partly eclectic but primarily an 
Indo-Anglian version of the Westminster 
model with quasi-federal adaptations, histo- 
rical modifications, geo-political mutations 
and homespun traditions — basically a 
blended brew of the British parliamentary 
system, and the Government of India Act, 
1985 and near-American, nomenclature- 
wise and in some other respects. 


104. Not the Potomac, but the 
Thames, fertilises the flow of the Yamuna, 
if we may adopt a riverine imagery. In 
this thesis we are fortified by precedents 
of this Court, strengthened by Constituent 
Assembly proceedings and reinforced by 
the actual working of the organs involved 
for about a ‘silver jubilee’ span of time. 

105. Historically, the Indian con- 
stitutional aspirations flowed along the 
British pattern. Granville Austin refers, 
in his book, to the Motilal Nehru Report 
and the E Bahadur Sapru Report and 
K. M. Munshi's Draft Constitution, in sup- 
port. Several pages from the many 
volumes of the Constituent Assembly 
Debates were read at the Bar and the key- 
note thought in the lengthy deliberations 
.has been given by Granville Austin in 
these words: 


"In the rapidly moving world of the 
mid-twentieth century, a new India had 
to be built almost overnight. How was 
the leadership for this task to be pro- 
vided? What type of Executive would be 
stable, strong, effective, and quick, yet 
withal, democratic? 


The Assembly chose a slightly modi- 
fied version of the Dritish cabinet system. 
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India was to have a President, indirectly 
elected for a term of five years, who 
would be a constitutional head of state in 
the manner of the monarch in England 
sats As in England, there was to be 
a council of ministers, headed by the 
Prime Minister and collectively responsi- 
ble to Parliament, to aid and advise the 
head of state. The President was to be 
nominal head of the Executive; the Prime 
Minister the real head.” 


106. Nehru, Patel, Munshi, Sir 
B. N. Rao, Sir Alladi Krishnaswamy Aiyar 
and, above all, Dr. Ambedkar, who was 
Chairman of the Drafting Committee, 
spoke in one voice, with marginal varia- 
tions on points immaterial to our major 
purpose. What emerges from such a study 
is that, with minimal innovations, a Parlia- 
mentary-style quasi-federalism was accept- 
ed, rejecting the substance of a Presiden- 
tial-style executive. This welding of 
statesmanship and scholarship and willing- 
ness to borrow whatever was beneficial re- 
sulted in a constitutional college where the 
Westminster symbols, backed by Indian 
experience, were  reverentially preserved 
and the pattern of ministerial responsi- 
bility was built into the framework of 
federal republicanism. While the shopping 
list of Constitutions was large, our foun- 
ders’ selectivity narrowed it down to the 
Constitutions of Commonwealth countries. 
Also British export of Cabinet Govern- 
ment had been made Swadeshi by past ex- 
perience. Ill-assorted excerpts from the 
speeches of the activists make for mar- 
vellous unanimity on the Cabinet form. 

107. Prime Minister Nehru ex- 
plained the position with political clarity 
when moving the clause relating to the 
election of the President: 


“One thing we have to decide at the 
very beginning is what should be the kind 
of governmental structure, whether it is 
one system where there is ministerial res- 
ponsibility or whether it is the Presiden- 
tial system as prevails in the United States 
of America; many members possibly at 
first sight might object to this indirect 
election and may prefer an election by 
adult suffrage. We have given anxious 
thought to this matter and we came to 
the very definite conclusion that it would 
not be desirable, first because we want to 
emphasize the ministerial character of the 
government, that power really resided in 
the Ministry and in the Legislature and 
not in the President as such. At the same 
time we did not want to make the Presi- 
dent just a mere figurehead like the 
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French President. We did not give him 
any real power but we have made his posi- 
tion one of great authority and dignity. 
You will notice from this Draft Constitu- 
tion that he is also to be Commander-in- 
Chief of the Defence Forces just as the 
American President is. Now, dicium. it 
we had an election by adult franchise and 
yet did not give him any real powers, it 
might become slightly anomalous ‘and 
there might be just extraordinary expense 
of time and energy and money without 
any adequate result” i 


His opposition to a fixed tenure for 


Ministers stemmed from the same ground :. 


“That raises a very fundamental issue 
of what form you are going to give to 
your Constitution, the ministerial parlia- 
mentary type or the American type. So 
far we have been proceeding with the 
building up of the Constitution in the 
Ministerial sense and...... we cannot go 
back upon it.” 


Shri K. M. Munshi expressed the histori- 
cal reason for the acceptance of the par- 
liamentary system : 


"We must not forget a very impor- 
tant fact that during the last one hundred 
years Indian public life has largely drawn 
upon the traditions of the British constitu- 
tional law. Most of us, and during the 
last several generations before us, public 
men in India, have looked up to the British 
model as the best. For the last thirty or 
forty yéars, some kind of responsibility 
has been introduced in the governance of 
this country. Our constitutional traditions 
have become Pariamentary and we have 
now all our Provinces functioning more or 
less on the British model. As a matter 
of fact, today, the Dominion Government 
of India is functioning as a fullfledged 
Parliamentary Government." = 


At another stage, opposing Prof. Shah’s 
motion for adoption of the erican 
Presidency, he stressed the same note, in 
a comparative vein: 


"We know that the Constitution in 
. America is not working as well as the 
British Constitution, for the simple reason 
that the Chief Executive in the country is 
separated from the legislature. The 
strongest Government and the most elastic 
Executive have been found to be in 
England and that is because the executive 
powers vest in the Cabinet supported by 
majority in the Lower House which has 


financial powers under the Constitution. . 


As a result, it is the rule of the majority 
in the legislature, for it supports its leaders 
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in the Cabinet, which advises the Head of 
the State, namely, the King or the Presi- 
dent. The King or the President is thus’ 
placed above party. He is made really 
the symbol of the impartial dignity of the 
Constitution. : 


The power of the Cabinet in England l 


today is no whit less than’the powers en- 
joyed -by the President of the United. 
States of America. By reasòn of the fact 


that the Prime Minister and the whole 
Cabinet are members of the Legislature 
the conflict between the authority wield- 
ing the executive power and the legislature 
is reduced to. minimum; really there is 


none at all; because, at every moment of 


time, the Cabinet subsists only provided 
it carries with it the support of the majo- 
rity in the Parliament.” 


108. B. N. Rau's preliminary note 
suggested that the President be clothed 
with some discretionary powers, but the 
Union Constitution Committee early in 
June 1947: i 


. “decided unreservedly in favour of the 
parliamentary type of government in 
which the President would have no special 
powers vested personally in him but would 
exercise. all his functions, including the 
dissolution of the lower chamber of Parlia- 
ment, only on the advice of his Ministers." 


109. | The deletion of the earlier 
proposal for an Instrument of Instructions, 
has been mentioned in this context by some 
writers, but the reason for dropping it 
was set out by Alladi Krishnaswamy 
Ayyar in the Assembly thus : 


“It was provided in the Constitution 
Beet that the Council of Ministers would 
be collectively responsible to the House 
a President stood in 
the way of the Council of Ministers dis- 
charging that responsibility, he would be 
guilty of violation of the Constitution and 
would even be liable for impeachment. It 
was, therefore, merely a euphemistic way 
of saying that the President had to be 
guided by the advice of his Ministers. The 
Council of Ministers was collectively res- 
ponsible to the House of the People, ans- 
werable to the House in regard to the 
budget, all legislation and indeed for 
every matter connected with the adminis- 
tration of the country. There was there- 
fore no necessity for setting out in detail 
in an article of the Constitution what the 
fimetions and incidents of responsible gov- 
ernment would be." i 
On another occasion he reiterated : 
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porro the Union Constitution Com- 
mittee and this Assembly have all adopted 
what may be called the cabinet System 
of Government," "An infant democracy 
cannot afford under modern conditions, to 
take the risk of perpetual cleavage, feud, 
. or conflict or threatened conflict between 
the Legislature and the executive" ”. 
Dr. Ambedkars comprehensive statement 
introducing the Draft Constitution on 
November 4, 1948, is scintillating. He 
said : 

“In the Dratt Constitution there is 
laced at the head of the Indian Union a 
unctionary who is called the President of 

the Union. The title of this functionary 
reminds one of the President of the United 
States. But beyond identity of names 
there is nothing in common between the 
form of government prevalent in America 
and the form of government proposed 
under the Draft Constitution. Under the 
Draft Constitution the President occupies 
the same position as the King under the 
English Constitution. He is the head of 
the State but not the executive. He re- 
presents the nation but does not rule the 
nation. He is the symbol of the nation. 
His place in the administration is that of 
& ceremonial device on a seal by which 
the nation's decisions are made known. 
Under the American Constitution the Pre- 
sident has under him Secretaries in charge 
of different Departments. In like manner 
the President of the Indian Union will have 
under him Ministers in charge of different 
departments of administration. Here again 
there is a fundamental difference between 
the two. The President of the United 
States is not bound to accept any advice 
tendered to him by any of his Secretaries. 
The President of the Indian Union will be 
generally bound by the advice of his 
Ministers. He can do nothing contrary 
to their advice nor can he do anything 
without their advice. The President of 
the United States can dismiss any Secre- 
oy at any time. The President of the 
Indian Union has no power to do so so Jong 
as his Ministers command a majority in 
Parliament. 


You can have a system which can 
give you more stability but less respon- 
sibility or you can have a system which 
gives you more responsibility but less 
stability. The American and the Swiss 
systems give more stability but less res- 
ponsibility. The British system on the 
other hand gives you more responsibility 
but less stability. 

In England, where the Parliamentary 
system prevails, the assessment of respón- 
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m of the executive is both daily and 
pee ic. The daily assessment is done 
y members of Parliament, through ques- 
tions, resolutions, no-confidence motions, 
adjournment motions, and debates on 
addresses. Periodic assessment is done by 
the electorate at the time of the election 
which may take place every five years or 
earlier. The daily assessment of respon- 
sibility which is not available under the 
American system is, it is felt, far more 
effective than the periodic assessment and 
far more necessary in a country like India. 
The Draft Constitution in recommending 
the Parliamentary system of executive has 
preferred more responsibility to more 
stability.” 

He silenced Mr. Kamath, who asked 
in thé Assembly if refusal to accept Minis- 
terial advice would amount to violation 
of the Constitution, with the words: 
“There is not the slightest doubt about it”. 
Austin, in his well-known book adds: 


"Ayyar concurred with Ambedkar that 
a President who did not heed the advice 
of his Ministers would in fact be thwart- 
ing the will of Parliament, for which he 
could be impeached." 


110. Sardar Patel clinched the issue 
at a joint-session of two crucial Commit- 
tees, in these words: 


“Both these Committees (Union Con- 
stitution Committee and the Committee on 
the Model Provincial Constitution) met 
and they came to the conclusion that it 
would suit the conditions of this country 
better to adopt the Parliamentary system 
of Constitution, the British type of Con- 
stitution with which we are familiar”. 
During the general discussion on the Con- 
stitution, at the concluding stage, T. T. 
Krishnamachari said : 


“It has been mentioned that one of 
the chief defects of this Constitution is 
that we have not anywhere mentioned that 
the President is a constitutional head and 
the future of the Presidents powers is, 
therefore, doubtful...... This is a matter 
which has been examined by the Drafting 
Committee to some extent. The position 
of the President in a responsible govern- 
ment is not the same as the position of 
the President under a representative Gov- 
ernment like America and that is a mis- 
take that a number. of people in the House 
havé been making, when they said that 
thé President will be an autocrat, and no 
one appears to realise that thé President 
has to act on the  àdvice of the Prime 
Minister...... So far as the relationship 
of the President with the Cabinet is con- 
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cerned, I must say that we have, so to 
say, completely copied the system of res- 
ponsible government that is functioning in 
Britain today; we have made no deviation 


from it and the deviations that we have. 


such as are necessary be- 
onstitution is federal in 


made are onl 
cause our 
structure." 
Participating in the same discussion, Presi- 
dent Rajendra Prasad said : 


"We have had to reconcile the posi- 

tion of an elected President with an elect- 
ed legislature, and in doing so, we have 
adopted more or less, the position of the 
British monarch for the President...... 
His position is that of a constitutional Pre- 
sident. Then we come to the Ministers. 
They are, of course, responsible to the 
Legislature and tender advice to the Pre- 
sident who is bound to act according to 
that advice. Although there are no speci- 
fic provisions, so far as I know, in the 
Constitution itself making it binding on 
the President to accept the advice of his 
Ministers, it is hoped that the convention 
under which in England the Xing acts 
always on the advice of his Ministers will 
be established in this country also and the 
President, not so much on account of the 
written word in the Constitution, but as a 
result of this very healthy convention, will 
become a constitutional President in all 
matters," 
'These solemn words were uttered by the 
President of the Constituent Assembly at 
the great moment when the motion or 
final adoption of the Constitution was put 
to the vote of the Chamber. 


I. The most powerful dramatisa- 
tion of the Constitutional issue is found 
in a debating episode in the Constitutent 
Assembly when Dr. Rajendra Prasad had 
pointed exchanges with Dr. Ambedkar. 
hie may reproduce those telling pages 

ere: 


“Mr. President: There is another 
amendment which has been moved by 
Sardar Hukum Singh in which he says 
that the President may promulgate ordin- 
ances after consultation with his Council 
of Ministers, 

The Honourable Dr. B. R. Ambedkar: 
I am very grateful to you for reminding 
me about this. The point is that that 
amendment is unnecessary because the 
President could not act and will not act 
except on the advice of the Ministers— 
Mr. President: Where is the provision in 

the Draft Constitution which binds 

the President to act in accordance 
with the advice of the Ministers? 
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Ambedkar: I am sure that there is a 
provision and the provision is that 
there shall be a Council of Ministers 
to aid and advise the President in the 
exercise of his functions. 

President: Since we are having this . 
written Constitution, we must have : 
that clearly put somewhere. 
Ambedkar: Though I cannot point it 
out just now, I am sure there is a 
provision. I think there is a provi- 
sion that the President will be bound 
to accept the advice of the Ministers. 
In fact, he cannot act without the 
advice of his Ministers. 


Some Honourable Members: Art. 61 (1). 

Mr. President : It only lays down the duty 
of the Ministers, but it does not lay 
down the duty of the President to act 
in accordance with the advice given 
by the Ministers. It does not lay 
down that the President is bound to 
accept the advice. Is there any other 
provision in the Constitution? We 
will not be able even to impeach him, 
because he will not be acting in 
violation of the Constitution, if there 
is no provision. 


Dr. 


Mr. 


Dr. 


. Ambedkar : May I draw your attention 
to Article 61, which deals with the 
exercise of the President’s functions? 
He cannot exercise any of his func- 
tions, unless he has got the advice, 
‘in the exercise of his functions’. It 
is not merely ‘to aid and advise’. ‘In 
the exercise of his functions’, those 
are the most important words. 


President: I have my doubts if this 
word could bind the President. It 
only Jays down that there shall be a 
Council of Ministers with tho Prime 
Minister at the Head to aid and ad- 
vise the President in the exercise of 
his functions. It does not say that the 
- President will be bound to accept that 
advice. 

. Ambedkar: If he does not accept the 
advice of the existing Ministrv, he 
shall have to find some other body of 
Ministers to advise him. He will 
never be able to act independently of 
the Ministers. 

President: Is there any real difficul- 
ty in providing somewhere that the 
President will be bound by the advice 
of the Ministers? 

. Ambedkar: We are doing that. If 
I may say so, there is a provision in 
the Instrument of Instructions. 


President: I have considered that 
also. . 


Mr. 


Mr. 
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Dr. Ambedkar: Paragraph 3 reads: In 
all matters within the scope of the ex- 
ecutive power of the Union, the Pre- 
sident shall, in the exercise of the 
powers conferred upon him. be guid- 

. ed by the advice of his Ministers. We 
propose to make some amendment to 
that. 


President: You want to change that? 
As it is, it lays down that the Presi- 
dent will be guided by the Ministers 
in the exercise of the executive powers 
of the Union and not in its legisla- 
tive power. 

Ambedkar: Article 61 follows almost 
literally various other constitutions 
and the Presidents have always un- 
derstood that that language means 
that they must accept the advice. If 
there is any difficulty, it will certain- 
ly be remedied by suitable amend- 
ment. 

The Ambedkar approach, unequivocally 
accepted, was: 


Mr. 


Dr. 


“It is the Prime Minister's business, 
with the support of the Ministers, to rule 
the country and the President may be per- 
mitted now and then to aid and advise 
the Council of Ministers. Therefore, we 
should look at the substance and not at 
the mere phraseology which is the result 
of conventions." 


112. If the ‘inner voice’ of the 
E fathers may be any guide, it is 
proved beyond reasonable doubt that the 
President and, a fortiori, the Governor, 
enjoy nothing more and nothing less than 
the status of a constitutional head in a 
Cabinet-type Government — a few ex- 
ceptions and marginal reservations apart. 


118. We must however notice that 
a strong current of highplaced scholarship 
' has expressed itself in the opposite direc- 
tion. For instance, Mr. K. M. Munshi, the 
author, has gone back on his thesis as 
framer. He writes in "The President 
under the Indian Constitution’ that the 
President is ‘an independent organ of the 
State representing the whole Union and 
exercising independent powers’ and reads 
our Constitution as a composite one ‘in 
which the Parliamentary form of execu- 
tive and a President with power and 
authority are combined’. Why? ‘To pre- 
vent a parliamentary government from be- 
coming parliamentary anarchy’. Indeed, 
he has regarded the importation of English 
conventions as ‘tantamount to an amend- 
ment of the Constitution. The election 
of President his oath of office, his 
specific powers and his obligation to pre- 
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vent Cabinet dictatorship, have been mar- 
shalled by this respected statesman. He 
has climaxed his reasoning by taking the 
view that ‘aid and advice in Article 74, 
do not imply that the advice must be ac- 
cepted in cases. Shri K. Santhanam, 
another elder statesman, also shares this 
view. Even Dr. Rajendra Prasad is re- 
ported to have had second thoughts on 
the denudation of Presidential powers 


.(p. 141, The Constitution of India — How 


it has been framed — Pratap Kumar 
Ghosh), This interpretative volte face 
may be due to disillusionment; for, Shri 
Munshi has plainly stated: 


“During the framing of the Constitu- 
tion, we dreamt that we would make 
a success of parliamentary democracy and 
the British Cabinet system. It must be 
confessed that this experiment has failed. 
If I had to make a choice again, I would 
vote for the Presidential form of Govern- 
ment, so that, whenever the politicians fail 
the country, there is at least one strong 
organ of the State capable of tiding over 
the crisis." 


In the field of legal interpretation, is wish 
to be father to the thought? 


114. Similarly Mr. Justice P. B. 
Mukherjea and Mr. Justice Ismail have 
argued that the Rashtrapati is more than 
tbe British Crown, that he reigns and 
rules and is not a faint presence like a 
full moon at mid-day, but queen of the 
Constitutional sky. We will briefly ex- 
amine the arguments which have been 
set forth to substantiate the thesis 'that 
while the initiative to deal with all matters 
of policy will be with the Cabinet and 
the Prime Minister; the final decision shall 
be such that the President can give his 
assent with honour and self-respect’ (quot- 
ed from p. 98 of "The President and Gov- 
ernors in the Indian Constitution —by Jus- 
tice M. M. Ismail supra) After bewail- 
ing how ‘when unconcealed opportunism 
reigns supreme, when principles are 
thrown to the winds in favour of office and 
power, when ideologies are given the go-by 
for the temporary advantage of gaining 
and gathering votes on the basis of catchy 
slogans, when self-interest and petty con- 
siderations prevail over national interest 
and when an object of immediate gain 
gets ascendancy over the permanent and 
paramount object of bringing into exist- 
ence a healthy and contented society as- 
sured of the basic requirements of life, 
there can be no guarantee against perver- 
sion and subversion of any Constitution 
howsoever perfectly it might have been 
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drawn up’, the learned jurist-judge states 
his sequitur : 


"In view of all these aspects, my 
view is that the Constitution has not im- 
posed an obligation either on the Presi- 
dent or on the Governors to act in accord- 
ance with the advice of the Council of 
Ministers in all matters and under all cir- 
cumstances and they have got a certain 
amount of discretion in the matter of pre- 
serving, protecting and defending the Con- 
stitution and devoting themselves to the 
service and well-being of the people ot 
India, overriding the temporary advan- 
tages sought to be gained by any parti- 
cular party in power for the time being." 

115. Shri P. B. Mukherjea, in his 
Chimanlal Setalvad Lectures, has pro- 
pounded the thesis that— 


"These constitutional features and pro- 
visions are not mere pious wishes devoid of 
constitutional and legal substance, but are 
specific tenets of the Indian Constitution. 
Their wisdom lies in the fact that the Pre- 
sident is a Constitutional and effective 
check on Cabinet dictatorship, flowing out 
of the overwhelming strength of a single 


political party without any effective op- 
position...... ý 
x x x x 


“It is submitted on this analysis that 
the Indian Executive is authorised by the 
Constitution to be strong and effective. 
But by wrong action and wrong interpre- 
tation of the constitutional provisions it 
has been reduced to a degree of ineffec- 
tiveness which unless corrected is going 
to create not only constitutional problerns 
but extra-Constitutional problems which 
might spell disaster for the country.” 


Which means that the President and Gov- 
ernor actually govern and the Council of 
Ministers live up to their name by merely 
tendering advice in a ‘take it or leave it 
spirit. It is at once difficult and dangerous 
to enshrine the personality cult'in a Re- 
publican Constitution and emasculate 
Cabinet Government into a cabal of coun- 
sellors. Is it easier for one person dressed 
in omnipotent authority and answerable to 
none to misuse power or for a collective 
body, exposed to opposition frequently 
and diversely and ob igated to command 
the confidence of a Parliament of elected 
representatives? Is it not straining at a 
gnat and swallowing the camel? Those 
who are critical of popular government 
being perverted by party mis-rule may 
argue for a change in the Constitution if 
they have a case, but cannot miss the 
meaning of the organic law as it is, enact- 
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ed wisely or foolishly, but with eyes open, 
on the basic fabric of the Westminster 
model. Nor can constitutional construc- 
tion be deflected from its natural role of 
gathering the  intendment, by an elitist 
touch reminiscent of imperial argument 
against Indian aspiration for Poorna 
Swaraj Here is an introductory passage 
by Shri Ismail on the subject: 


"Certainly it cannot be said that, in 
this connection, there is either similarity 
or identity between England and India. 
In India, with its vast illiteracy and ignor- 
ance, the traditions of the British Parlia- 
mentary democracy will take a long time 
to acquire effective acceptance or find 
useful and beneficial adoption. The his- 
tory of India has been characterised only 
by benevolent monarchical traditions and 
not by any completely popular democratic 
institutions. 'The temperament and emo- 
tions of the Indian people have been 
attuned only to such institutions and they 
will have to gradually acclimatize them- 
selves to a total democratic tradition." 
This attitude may give insight into why 
the conclusion he pas drawn has been 
reached. 


116. It is argued that the Presi- 
dent’s action is beyond the scrutiny of the 
Court to know if it is based on Ministerial 
advice. Even so, the fact that Courts can- 
not enquire into whether any and. if so, 
what advice has been given by his Minis- 
ters to the Constitutional head does not 
mean the latter can act as he fancies. A 
thing is lawfully done not because a Court 
can examine it but because it is sanction- 
ed by the law. Many are the ways, e. g. 
impeachment, censure by Parliament, mas- 
sive protest — in which law is recognised 
by social organs. Rights are enforced not 
by Courts alone and remedies are not the 
source of right. 


117. The argument about the oath 
of office of President to defend the Con- 
stitution is sometimes put forward by anti- 
ministerialist advocates. Yes, he defends 
the Constitution not by denying its spiri- 
tual essence of Cabinet responsibility — 
indeed he subverts it that way — but by 
accepting as his Constitutional function 
what his ‘responsible’ ministers have decid- 
ed. Can a Judge, in fulfilment of the oath 
of his office, ignore all binding precedents 
and decide according to the ad hoc dictates 
of his uninformed conscience? Tribhovan- 
das case (1968) 1 SCR 455 at p. 465 = 
(AIR 1968 SC 372 at p. 377) answers the 
point in the negative. If every function- 
ary who takes the oath by the Constitu- 
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tion interprets it according to his lights, 
this solemn document would be the source 
of chaos and collision and the first casual- 
would be the rule of law. Such mis- 
chief cannot merit juristic acceptance. 


118. Seervai and other jurists take 
the view that ‘our Constitution had adopt- 
ed the English system of parliamentary ex- 
ecutive; that the President and the Gov- 
ernors were constitutional heads of the 
executive and that real executive power 
was vested in the Council of Ministers.? 
Alexandrovicz has brought out the same 
point : 


"The provisions of Chapter I of 
Part V of the Constitution relating to the 
executive convey prima facie the impres- 
sion that the President of India, the Head 
of the State, is also the real head of the 
Executive, and the Ministry is only there 
to aid and to advise him in the exercise 
of his functions. However, a careful re- 
ading of the Constituent Assembly debates 
and the examination of Constitutional prac- 
tice in the post-independence years show 
beyond doubt that the position is exactly 
the reverse and that the President is by 
convention reduced to a mere figurehead 
while the Ministry is the real Executive". 


x x x x 

“Within the definite adoption of par- 
liamentary Government the vesting clause 
in Article 53 (1) remained to a great ex- 
tent meaningless as real executive power 
was in the Ministry. The President re- 
mained therefore divested of such execu- 
tive power by those conventions which are 
generally at the basis of parliamentary 
Government.” 


Sir B. N. Rau, who, after considerable 
study, established that -the parliamentary 
system of Government in India, with perio- 
ic elections, parliamentary control of 
Ministers and a constitutional monarch at 
the head, was part of our cultural heritage 
from the days of Manu and Kautilya, has 
met the familiar arguments urged to invest 
powers in the President as against the 
Council of Ministers. In an article, pub- 
lished in 1957, captioned ‘to what exent 
is the President under the Indian Constitu- 
tion required, in the discharge of his func- 
tions, to act upon the advice of his Minis- 
ters’, he has dealt with the relevant Arti- 
cles and the usual considerations put for- 
ward to reject the theory of a symbolic 
presidency. We quote: 
“I. It was well understood during 
the framing of the Indian Constitution that 


"Constitutional Law of India — H. M. 
Seervai — 1968 reprint Vol. II, p. 774. 
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the President must act on Ministerial 


advice. 

(a) In justifying the provision relating 
to the mode of election of the President — 
indirect election by the elected members 
of Parliament and of the State Assemblies 
al over India instead of direct election 
based on adult suffrage (now Article 54 of 
n Constitution) — the Prime Minister 
said : 


“If we had the President elected on 
adult franchise and did not give him any 
real powers, it might become a little 
anomalous”. 


In other words, the intention was to em- 
phasize that real power was vested by the 
constitution in the Ministry and not in the 
President. i 


(b) It will be remembered that the 
draft of the Indian Constitution originally 
contained a schedule of instructions to the 
President and an article one of whose 
clauses provided that, in the exercise of 
his functions under the constitution, he 
must be generally guided by these instruc- 
tions. These instructions provided inter 
alia that he must act on ministerial advice. 
The relevant instruction ran: “In all 
matters within the scope of the executivo 
power of the Union, the President shall in 
the exercise of the powers conferred upon 
him be guided by the advice of his minis- 
ters”. Ultimately, the instructions as well 
as the clause were omitted as. unnecessary. 
A number of members objected to the 
omission because they thought that it was 
not at all clear how far the conventions of 
the British Constitution would be binding 
under the Indian Constitution. But the 
Law Minister was emphatic that they 
would be...... That the convention about 
acting on ministerial advice ought to be 
the same in India as in England no one 
appears to have doubted; the only doubt 
voiced was whether this was sufficiently 
clear in the Indian Constitution. The 
Constituent Assembly, on the assurance of 
the Law Minister that the point admitted 
of no doubt, agreed to omit the schedule 
and the clause. (Constituent Assembly 
Debates, Vol. 10, 1949, pp. 268-271). 


II. It is clear from Article 74 (1) that 
it is the function of the Council of Minis- 
ters to advise the President over the whole 
of the Central field. Nothing is left to 
his discretion or excepted from that field 
by this article. By way of contrast, see 
Article 163 which is the corresponding pro- 
vision for Governors and which expressly 
excepts certain matters in which the Gov- 
ernor is, by or under the constitution, re- 
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quired to act in his discretion. There is 
no such exception in the case of the Pre- 
sident. 


Moreover, Article 75 (3) makes the 
Council of Ministers responsible to the 
House of the People. If, therefore, the 
President acted contrary to advice, the 
ministers would either resign or, since the 
advice tendered reflected the view of the 
House of the People, they would be 
thrown out of office by the House of the 
People. For the same reason, no one else 
would then be able to form a government. 
The President would, therefore, be com- 
pelled to dissolve the House. Apart from 
the technical difficulty of carrying out the 
many details of a general election in such 
a situation—the President might have to 
dismiss the Ministry and instal a ‘care- 
taker’ government to co-operate with him 
in ordering a general election — the con- 
sequences of the election might be most 
serious. If the electorate should return 


the same government to power, the Pre- 
sident might be accused of having sided 
with the Opposition and thrown the coun- 


try into the turmoil and expense of a gene- 
ral election in a vain attempt to get rid of 
a Ministry that had the support of Parlia- 
ment and the People. This would gravely 
impair the position of the President. 


III. If we hold that in a conflict be- 
tween the Ministry and the President, the 
Presidents voice should prevail in the 
last resort, either generally or even in a 
particular class of cases, this would mean 
the elimination to that extent of the autho- 
rity of a Ministry which is continuously 
subject to control or criticism by the 
House of the People, in favour of the 
authority of a President who is not so 
subject. It would thus result in a reduc- 
tion of the sphere of ‘responsible govern- 
ment. So important a subtraction must 
be justified by some express provisions in 
our Constitution, 

IV. If the President, in a particular 
case where his own views differ from 
those of his Ministers, ultimately accepts 
their advice in deference to a well-under- 
stood convention, then even if the act 
should result in a breach of some ‘funda- 
mental right’ or ‘directive principle’ enun- 
ciated in the constitution, the responsibili- 
ty will be that of the ministers and not 
of the President. 

The considerations mentioned above 
in the second group of arguments seem to 
be decisive in favour of the proposition 
that, in the last resort, the President should 
accept the advice of his ministers as in 
England E 
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Does this reduce the President, under the 
Indian Constitution, to a figurehead? Far 
from it. Like the King in England, he will 
still have the right to be consulted, to 
encourage and to warn’. Acting on minis- 
terial advice does not necessarily mean 
immediate acceptance of the Ministry's 
first thoughts. The President can state all 
his objections to any proposed course of 
action and ask his Ministers in Council, if 
necessary, to reconsider the matter. It is 
only in the last resort that he must accept 
their final advice. It has been observed 
that the influence of the Crown — and of 
the House of Lords as well — in England 
has grown with every curtailment of its 
legal powers by convention or statute. A 
similar result is likely to follow in India 
too; for, as has been well said, “the voice 
of reason is more readily heard when it 
can persuade but no longer coerce”, One 
can conceive of no better future for the 
President of India than that he should be 
more and more like the Monarch in 
England, “eschewing legal power, standing 
outside the clash of parties and gaining in 
moral authority." These words of con- 
stitutional wisdom come from one who 
played a key role in shaping the frame- 
work of the Republic and had no political 
affiliations. 


119. Text book writers have taught 
law students and lawyers in the same 
strain. Indeed, a national disposition for 
parliamentary democracy has taken shape 
among the post-Independence generation 
of students in school parliaments and uni- 
versity replicas. Almost all political par- 
ties have, at least at State level, been in 
and out of office on the basic assumption 
of Cabinet Government. While these per- 
vasive social factors are not germane to 
statutory construction, they are not imper- 
tinent to an understanding by a whole 
people of what they gave to themselves. 


120 Sir Ivor Jennings” has 
acknowledged that 'the President in the 
Union, or the Governor or Rajpramukh in 
a State, is essentially a constitutional 
monarch. The machinery of government 
is essentially British and the whole collec- 
tion of British constitutional conventions 
has apparently been incorporated as con- 
ventions. The text, the author notes, vests 
vast powers in the President but past his- 
tory must provide the modus vivendi. In 
an article entitled ‘Crown and Common- 
wealth in Asia’ he, however, wrote: 


*Some Characteristics of the Indian 
Constitution, p. 2. , 
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“Dr. Rajendra Prasad seems to have 
‘been following British conventions with 
some fidelity; but there is nothing in the 
Constitution which requires him or his 
successors tó, do so, and one of them may 
well say that he is not bound by the 
constitutional practices followed in a 
foreign ‘monarchy and that he proposes to 
carry out the law and law alone.” 


121. We have extensively excerpt- 
ed from various sources not for adopting 
‘quotational jurisprudence’ but to establish 
that the only. correct construction can be 
that in constitutional law the ‘functions’ 
of the President and Governor and the 
‘business’ of Government belong to the 
Ministers and not to the head of State, 
that ‘aid and advice’ of ministers are terms 
of art which, in law mean, in the Cabinet 
context of our constitutional scheme, that 
the aider acts and the adviser decides in 
his own authority and not subject to the 
power of President to accept or reject 
such action or decision, except, in the case 
of Governors, to the limited extent that 
Article 168 permits and his discretion, re- 
mote controlled by the Centre, has play. | 


122. When Dr. Prasad, as Presi- 
dent of India, hesitated to sign the Hindu 
Code Bill in September, 1951 and wrote to 
Prime Minister Nehru whether he could 
not exercise his judgment, the latter did 
not mince words: 


- “The whole conception of constitu- 
tional government is against any exercise 
by: the President of any such authority.” 


123. The first Attorney General of 
India, whom both the first President and 
the first Prime Minister consulted on the 
question, counselled thus: 





“I went into the matter most careful- 
ly and I reached the conclusion that the 
President was under our Constitution 
which had borrowed the British Parlia- 
mentary form of Government making the 
cabinet collectively responsible to the 
Parliament (The House of the People) a 
strictly constitutional head....Having re- 
gard to the meaning of the expression ‘aid 
and advise’ in British Constitutional law 
and practice it meant that the President 
was bound to act in accordance with the 
aid and advice tendered to him by the 
Council of Ministers. I referred to a 
number of authorities in support of my 
view. I stated that once this theory was 
accepted it would govern all presidential 
action except, perhaps, a few situations in 
which the Council of Ministers would not 
be capable of advising him by reason, for 


example, of it not existing when the Pre- 
sident was supposed to discharge a parti- 
cular executive function.” 


Shri Setalvad further narrates two inci- 
dents when the President Dr. Rajendra 
Prasad asked his opinion on two matters. 
The President wanted to know whether 
he could prevent the Hindu Code Bill 
from becoming law. The Attorney Gene- 
ral advised him that the President was 
bound to act according to the advice of 
his Ministers. On another occasion, the 
President wanted to know whether, as the 
Supreme Commander of Forces, he can 
send for individual army officers to elicit 
information about the defence forces. In 
this case also, Shri Setalvad gave his 
answer in “firm negative". Sir Alladi, 
whose views were also elicited by Presi- 
dent Prasad on the same sensitive issues, 
struck the same note thus: 


“In not stating in detail the incidents 
of responsible government, our Constitu- 
tion has followed the example of most of 
Dominion Constitutions excepting that of 
Ireland. In the case of Ireland, as is well 
known, having regard to the circum- 
stances under which the Irish Constitu- 
tion came into existence, an attempt has 
been made to state in detail the incident 
of the Cabinet Government.” 


“The one point which the President 
misses in the note is that though the ex- 
ecutive power is technically vested in the 
President, just as the same is vested in the 
Crown in England, under Article 74 of the 
Constitution a Council of Ministers with 
the Prime Minister as the head has to aid 
and advise the President in the exercise of 
his functions. Article 74 is all-pervasive in 
its character and does not make any distinc- 
tion between one kind of function and an- 
other. It applies to every function and 
power vested in the President, whether it 
relates to addressing ‘the House or return- 
ing a Bill for re-consideration or assentin 
or withholding assent to the Bill. It wi 
be constitutionally improper for the Presi- 
dent not to seek to be guided by the 
advice of his Ministers in exercising any 
of the functions legally or technically vest- 
ed in the President. The expression ‘aid 
and advice’ in Article 74 cannot be con- 
strued so as to enable the President to act 
independently or against the advice of the 
Cabinet." 


“The President also misses in his Note 
the main point underlying Article 111 deal- 
ing with the power to remit a Bill for re- 
consideration. Here again, the President 
is not intended to be a revisional or appel- 
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late sae over the Cabinet. A bill 
might have been introduced either by a 
private member or a member of the 
Cabinet. It may be rushed through in the 
Parliament. The Cabinet might notice an 
obvious slip or error after it had passed 
the Houses. This power vested in the 
President is as much intended to be exer- 
cised on the advice of the Cabinet as 
any other power." 


"Through the discussion in the Con- 
stituent Assembly, the matter was put be- 
yond doubt by Dr. Ambedkar and such 
of us as took a fairly leading part in the 
debates that every power conferred on 
the President has to be exercised by him 
according to the advice of the Ministers. 
Otherwise, he might be even guilty of 
violating the Constitution, vide Consti- 
tuent Assembly Debates, Vol. 7, pages 935, 
998, 1158 and Vol. 9, p. 150 etc." 


194. We are citing these opinions 
not as argumentum ad verecundium, al- 
though the authors are legal celebrities, 
but because every fresh exposure of this 
sensitive constitutional issue found mean- 
ingful response which moulded the shape 
and stabilised the course of the constitu- 
tional process early in its history. Barring 
murmurs in seminars and mild queries 
from high quarters the constitution—in 
action has been well set on this theory of 
responsible Government. 


125. In Felix Frankfurter’s phrase, 
this is the 'gloss which life has written' 
on our constitutional clauses, and the 
Court, true to its function, must try to 
reflect that gloss by balancing in its ruling 
the origin, rial tion, and growth of a 
constitutional structure denying judicial 
aid to undermining the democratic sub- 
stance of Cabinet Government. A coup 
can be constitutionally envisioned by an 
erroneously literal interpretation of the 
living words of the Organic Law. Prof. 
Alen Glendhill, we must warn ourselves, 
wrote : 


“Let us assume that a President has 
been elected who has successfully conceal- 
ed his ambition to establish an authori- 
tarian system of Government. One-fourth 
of the members of a House of Parliament, 
suddenly aware of the danger, give notice 
of a motion to impeach the President. Be- 
fore the fourteen days within which it can 
be moved, the President dissolves Parlia- 
ment; a new House must be elected but 
it need not meet for six months. He dis- 
misses the Ministers and appoints others 
of his own choice, who for six months 
need not be Members of Parliament and 
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during that period he can legislate by 
Ordinance. He can issue a proclamation 
of Emergency, legislate on any subject 
and deprive the States of their shares in 
the proceeds of distributable taxes. He 
can issue directions to States calculated 
to provoke disobedience and then suspend 
the States' Constitutions. He can use the 
armed forces in support of the civil power. 
He can promulgate preventive dentention 
ordinances and imprison his opponents." 


Again, that learned jurist has commented : 


"The Constitution vests the executive 
power of the Union in the President and 
provides that all executive action shall be 
taken in his name. The President is also 
given many powers, shortly to be discus-. 
sed, but the last fourteen years have shown 
the world that India is a parliamentary 
democracy in which Ministers decide 
policy and carry on Government, but the 
Constitution does not say in as many 
words that the President must act on 
ministerial advice; what it says is that 
there shall be a Council of Ministers to 
aid and advice the President; no court 
may inquire into the question whether any, 
and if so what, advice was tendered to 
the President. What the Constitution con- 
templates is that normally the government 
shall be carried on by a committee of 
Ministers selected from the elected repre- 
sentatives of the people, but it recognises 
that circumstances may arise in which 
that system may break down, so it is desi- 
rable that there should be some authority 
empowered to continue the government 
and set about restoring parliamentary : 
government as soon as possible. It is for 
this reason that the Constitution legally 
vests the executive power in the Presi- 
dent.” 


126. We cannot allow a ‘confusion 
of vision’ to creep into our constitutional 
interpretation because political scientists 
notice grave shortcomings in the electoral 
process, social workers complain of cer- 
rupt misuse of power by parties in office 
or the ordinary people find legislators in- 
different and ineffective. After all, any 
social scientist will agree that in a rapidly 
changing and inter-acting world the tech- 
nology of Government by the people has 
to be a continuous process of readjustment 
and fresh experiment. As Judges, we only 
essay a creative understanding of the con- 
stitutional complex, not a programme for 
possible innovations. 


127. ^ Since a constitution is a dec- 
laration of articles of faith, not 'a compila- 
tion of laws, a prior pronouncement must 
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be put out of the way if it has breached 
our constitutional philosophy or amputat- 
'ed the amplitude of cardinal creeds ex- 
ressed in its vital words. Therefore, we 
ave to examine what this Court has held 
in the past, from the functional angle, on 
the President (or ey: vis a vis his 
Council of Ministers, on the administra- 
tive power of the High Court over the 
State Judicature and on the processual 
rights, if any of a probationer before his 
precarious tenure is terminated. 

128. The number of decisions of 
this Court and of the High Courts on the 
above points is legion and the legal gossa- 
mer webs sometimes woven by them are 
so fine that one sometimes wonders whe- 
ther profusion of precedents beyond a 
point become counter-productive in the 
understanding of the Constitution meant 
to govern and therefore to be within the 
ken of the common man. We will focus 
largely on the leading decisions, the rest 
of the skein of case-law wound round the 
principal constitutional propositions deserv- 
ing but passing reference. 


.  ,199. | The overwhelming weight of 
judicial authority is in favour of the Cabi- 
net system of government as inscribed in 
the Constitution. Mukherjea, C. J., in 
(1955) 2 SCR 225 = (AIR 1955 SC 549) 
observed : 

“Our Constitution, though federal in its 
structure, is modelled on the British Purlia- 
mentary system where the executive is 
deemed to have the pono responsibility 
for the formulation of governmental policy 
and its transmission into law though the 
condition precedent to the exercise of this 
responsibility is its retaining the confi- 
dence of the legislative branch of the 

State. 

x x x x 

In India, as in England, the executive 

has to act subject to the control of the 

legislature; but in what way is that con- 
trol exercised by the legislature? Under 

Article 53 (1) of our Constitution, the ex- 

ecutive power of the Union is vested in 

the President but under Article 75 there is 
to be a Council of Ministers with the 

Prime Minister at the head to aid and 

advise the President in the exercise of his 

functions. The President has thus been 
made a formal or constitutional head of 
the executive and the real executive 
powers are vested in the Ministers or the 

Cabinet. The same provisions obtain in 

` regard to the Government of States; the 

Governor or the Rajpramukh, as the case 

may be, occupies the position of the head 

of the executive in the State but it is 
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virtually the Council of Ministers in each 
State that carries on the executive Govern- 
ment. In the Indian Constitution, there- 
fore, we have the same system of parlia- 
mentary executive as in England and the 
Council of Ministers consisting, as it does 
of the members of the legislature is, like 
the British Cabinet, “a hyphen which 
joins, a buckle which fastens the legisla- 
tive part of the State to the executive 
part”, The Cabinet enjoying, as it does, 
a majority in the legislature concentrates 
in itself the virtual control of both legis- 
lative and executive functions and as the 
Ministers constituting the Cabinet are 
presumably agreed on fundamentals and 
act on the principle of collective respon- 
sibility, the most important questions of 
policy are all formulated by them." 


130. ‘In (1967) 2 SCR 406 = (AIR 
1967 SC 1145) a Constitution Bench of this 
Court expressly ruled that ‘the Governor's 
personal satisfaction was not necessary in 


this case as this is not an item of busi- 
ness with respect to which, the Governor 
is, by or under the Constitution, required 
to act in his discretion. Although the ex- 
ecutive Government of a State is vested 
in the Governor, actually it is carried on 
by Ministers and, in this particular case, 
under Rr. 4 and 5 of the Rules of Busi- 
ness, referred to above, the business of 
Government is to be transacted in the 
various departments specified in the First 
Schedule thereof" (emphasis supplied). 


131. In (1970) 8 SCR 505 = (AIR 
1970 SC 1102) the question arose whether 
in a case where a central statute, namely, 
the Motor Vehicles Act, vested certain 
powers in the State Government, which 
by definition in the General Clauses Act 
means the Governor, the order passed by 
the Minister to whom the relevant busi- 
ness had been allocated by the rules of 
business was valid. Hegde, J., speaking 
for himself and his five colleagues, ob- 
served : 





"Under our Constitution, the Gov- 
emor is essentially a constitutional head; 
the administration of State is run by the 
Council of Ministers. But in the very 
nature of things, it is impossible for the 
Council of Ministers to deal with each and 
every matter that comes before the Gov- 
ernment. In order to obviate that diffi- 
culty the Constitution has authorised the 
Governor under  sub-article (8) of Arti- 
cle 168 to make rules for the more con- 
venient transaction of business of the gov- 
ernment of the State and for the alloca- 
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tion amongst its Ministers, the business of 
the Government. All matters excepting 


those in which Governor is required to act 
in his discretion have to be allocated to 


one or the other of the Ministers on the 


advice of the Chief Minister. Apart from 
allocating business among the Ministers, 
the Governor can also make rules on the 
advice of his Council of Ministers for more 
convenient transaction of business. He 
can, not only allocate the various subjects 
amongst the Ministers but may go fur- 
ther and designate a particular official to 
discharge any particular function. But 
this again he can do only on the advice of 
the Council of Ministers. 

The Cabinet is responsible to the 

legislature for every action taken in any 
of the Ministries. That is the essence of 
joint responsibility. That does not mean 
that each and every decision must be taken 
by the Cabinet. The political responsibi- 
lity of the Council of Ministers does not 
and cannot predicate the personal respon- 
sibility of the Ministers to dischargs ah Or 
any of the governmental functions. Simi- 
larly an individual Minister is responsible 
to the legislature for every action taken 
or omitted to be taken in his ministry. 
This again is a political responsibility and 
not personal responsibility. 
Again, a Bench consisting of eleven Judges 
of this Court, in the well-known Bank 
Nationalisation case (R. C. Cooper v. Union 
of India, (1970) 3 SCR 530 (570) = (AIR 
1970 SC 564)) pronounced on the chara- 
cter of our Constitution in these decisive 
words : 

“Under the Constitution, the President 
being the constitutional head, normally 
acts in all matters including the promulga- 
tion of an Ordinance on the advice of his 
Council of Ministers. Whether in a given 
case the President may decline to be guid- 
ed by the advice of his Council of Minis- 
ters is a matter which need not detain us. 
The Ordinance is promulgated in the name 
of the President and in a constitutional 
sense on his satisfaction; it is in truth 
promulgated on the advice of his Council 
of Ministers and on their satisfaction.” 

132. In a recent decision (1971) 
Supp SCR 46 — (AIR 1971 SC 1002) Sikri, 
C. J., speaking for a unanimous court, after 
reiterating 'that we are interpreting a Con- 
stitution and not an Act of Parliament, a 
constitution which ^ establishes a parlia- 
mentary system of Government with a 
Cabinet’, thought it proper to keep in mind 
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the conventions prevalent at the time the 
Constitution was framed. 


1883. A curious facet of the cabinet 
system arose in that case, viz, whether the 
President could constitutionally continue 
his Council of Ministers to govern the 
country instead of holding the reins in 
his own hands after the Parliament, res- 
ponsibility to which is the credential of 
the Cabinet to rule in the name of the 
people, had been dissolved. The conspec- 
tus of clauses bearing on the President's 
election, oath of office, legal capacity to 
carry on the administration directly were 
all considered, and Sikri, C. J., declared 
the law thus: 


"The Constituent Assembly did not 
choose the Presidential system of Gov- 
ernment. If we were to give effect to 
this contention of the appellant we would 
be changing the whole concept of the 
Executive. It would mean that the Pre- 
sident need not have a Prime Minister 
and Ministers to aid and advise in the 
exercise of his functions. As there would 
be no 'Council of Ministers' nobody would 
be responsible to the House of the People. : 
With the aid of advisers he would be able 
to rule the country at least till he is 
impeached under Article 61." 


X x x x 


The appellant urges that the House of 
People having been dissolved this clause 
cannot be complied with. According to 
him it follows from the provisions of this 
clause that it was contemplated that on 
the dissolution of the House of People the 
Prime Minister and the other ministers 
must resign or be dismissed by the Presi- 
dent and the President must carry on the 
Government as best as he can with the 
aid of the Services. As we have shown 
above, Article 74 (1) is mandatory and, 
therefore, the President cannot exercise 
power without the aid and advice of the 
Council of Ministers. We must then 
harmonise the provisions of Article 75 (8) 
with Article 74 (1) and Article 75 (2). Arti- 
cle 75 (8) brings into existence what is 
usually called ‘Responsible Government’. 
In other words the Council of Ministers 
must enjoy the confidence of the House of 
People. While the House of People is not 
dissolved under Article 82 (2) (b) Arti- 
cle 75 (8) has full operation. But when 
it is dissolved the Council of Ministers 
cannot naturally enjoy the confidence of 
the House of People. Nobody has said 
that the Council of Ministers does not 
enjoy the confidence of the House of Peo- 
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ple when it is prorogucd. In the context 
therefore, this .clause must be read as 
meaning that Article 75 (8) only applies 
when the House of People does not stand 
dissolved or prorogued. We are not con- 
cerned with the cases where dissolution, of 
the House of People takes place under 
Article 83 (2) on the expiration of the 
period of five years prescribed therein, for 
Parliament has provided for that contin- 
gency in Section 14 of the Representation 
of the People Act, 1951. 

On our interpretation other articles of 
the Constitution also have full play, i.e. 
Article 77 (8) which contemplates alloca- 
tion of business among Ministers, and Arti- 
cle 78 which prescribes certain duties of 
Prime Minister." (emphasis supplied). 


134. The Constitutional right of 
the Ministry to continue in office after the 
dissolution of the State Assembly was 
highlighted in K. N. Rajagopal v. M. 
Karunanidhi, (ATR 1971 SC 1551) This 
Court, adopting the ratio in Indira 
Gandhi’s case (1971 Supp SCR 46 — (AIR 
1971 SC 1002) repelled the challenge — a’ 
la’ the U. K. Practice. 


185. The analysis which appeals to 
us, in the light of this Court's rulings, ac- 
cords with the view expressed by Mr. 
Keith in his Preface to "The King and the 
Imperial Crown' : 

“It is a conviction of the public in 
the self-governing Dominions of the 
Crown that the Governor-General in 
matters official serves no more distinguish- 
ed purpose than that of a ‘rubber stamp’.” 


As for the semantic gap between the ver- 
bal and the real, even in England, as 
William Paley has explained: 


"there exists a wide difference .be- 
tween the actual state of the government 
and the theory. When we contemplate 
the theory of the British government, we 
see the king vested with...... a power of 
rejecting laws. Yet when we turn our 
attention from the legal extent to the 
actual exercise of royal authority in 
England we see these formidable prero- 
gatives dwindled into mere ceremonies; 
and in their stead a sure and commanding 
influence of which the constitution, it 
seems, is totally ignorant.” 


136. In Blackstone's commentaries 
on the Laws of England, said Dicey, 
students might read that the Constitution 
concentrated all executive power in.the 
hands of the King. ‘The language of this 
passage’, he remarked, ‘is impressive. .... 
It has but one fault: the statements it 
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contains are the direct opposite of the 


truth." 


137. The President in India is not 
at all a glorified.cipher. He represents 
the majesty of the State, is at the apex, 
though only symbolically, and has rapport 
with the people and parties, being above 
politics. His vigilant presence makes for 
good government if only he uses, what 


.Bagehot described as, ‘the right to be 


consulted, to wam and encourage’. Indeed, 
Article 78 wisely used, keeps the President 
in close touch with the Prime Minister on 
matters of national importance and policy 
significance, and there is no doubt that 
the imprint of his personality may chasten 
and correct the political government, al- 
though the actual exercise of the func- 
tions entrusted to him by law is in effect 
and in law carried on by his duly appoint- 
ed mentors, i.e., the Prime Minister and 
his colleagues. In short, the President, 
like the King, has not merely been con- 
stitutionally romanticised but actually 
vested with a poe and persuasive 
role. Political theorists are quite conver- 
sant with the dynamic role of the Crown 
which keeps away from politics and power 
and yet influences both. While he plays 
such a role, he is not a rival centre of 
power in any sense and must abide by 
and act on the advice tendered by his 
Ministers except in a narrow territory 
which is sometimes slippery. 


138. Of course, there is some quali- 
tative difference between the position of 
the President and the Governor. The 
former, under Article 74 has no discre- 
tionary powers; the latter too has none, save 
in the tiny strips covered by Articles 163 
(2), 871-A (1) (b) and (d), 871-A (2) (b) and 
(£, VI Schedule para 9 (2) (and Sche-! 
dule para 18 (3), until omitted recently . 
with effect from 21-1-1972). These discre- 
tionary powers exist only where expressly 
spelt out and even these are not left to 
the sweet will of the Governor but are 
remote-controlled by the Union Ministry 
which is answerable to Parlidment for 
those actions. Again, a minimal area cen- 
tering round reports to be despatched 
under Article 856 may not, in the nature 
of things, be amenable to ministerial ad- 
vice. The practice of sending periodical 
reports to the Union Government is a pre- 
constitutional one and it is doubtful if a 
Governor could or should report behind 
the back of his Ministers. For a central- 
ly appointed constitutional functionary to 
keep a dossier on his Ministers or to re- 
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port against them or" to take up pnblic 
stances critical of Government policy settl- 
ed by the Cabinet or to interfere. in the 
administration directly — these are un- 
constitutional faux pas and run counter 
to parliamentary system. In all his con- 
stitutional ‘functions’ it is the Ministers 
who act; only in the narrow area speci- 
fically marked out for discretionary ex- 


ertise by the Constitution, he is untram- 
melled by the State Ministers’ acts and 
advice. Of course, a limited free-wheel- 


ing is-available regarding choice of Chief 
Minister and dismissal of the Ministry, as 
in the English practice adapted to Indian 
conditions. 

189. Shri Sanghi, counsel for the 
appellant, adopted an ing=zious argument 
to get round the holdings of this Court 
that India has accepted the Cabinet. form 
of Government, by urging that while the 
Ministers exercise powers by virtue of 

- allocation of business of Government under 
Article 77 (8) and have, on the strength 
of Article 74, the authority to discharge 
all the functions of the head of State, still 
wherever the Constitution has expressly 
vested powers in the President or Gov- 
ernor, 
not be handled on his behalf by Ministers 
under the relevant Rules.of Business. He 
concedes that we cannot read the Articles 
literally in the context of a Parliamentary 
Executive but insists on an exception in 
the category: just mentioned. Inspiration 
for this argument comes from Sardarilal, 
(1971) 8 SCR 461 = (AIR 1971 SC 1347) 
and a few other cases which do lend 
countenance to this rather extravagant 
claim of personal power for President and 
Governor. How ambitious and subver- 
sive such an interpretation can be to Par- 
liamentary (and popular) authority unfolds 
itself when we survey the wide range of 
vilal powers so enunciated in the Con- 
stitution. 

140. The argument of the counsel 
for the appellant is that wherever the 
President is invested with power — and 
the same holds good for the Governor — 
he is sovereign in his own right and has 
to exercise the functions personally and 


the orders of a proxy, even a Minister, 


cannot do duty for the exercise of Presi- 
dential power. There is logic in arguing 
that if, under Article 811, the President or 
Governor means President or Governor 
personally, under other similar Articles the 
rules of business making over exercise of 
functions to Ministers and officers cannot 
be valid. Indeed, a whole host of ‘such 
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ey belong to him alone and can-- 
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Articles exist in the Constitution, most of 
them very vital for the daily running of 
the administration and embracing execu- 
tive, emergency and legislative powers 
either of a routine or momentous nature. 
The power to grant pardon or to remit 
sentence (Article 161), the power to make 
appointments including (that) of tlie Chief 
Minister juae 164), the Advocate’ Gene- 
ral (Article 165), the District Judges (Arti- 
cle 233), the Me abers of ‘the Public Ser- 
vice Commission (Article 816) are of this 
category. Likewise, the power to prorogue 
either House of Legislature or to dissolve 
the Legislative Assembly (Article 174), the | 
right to address or send messages to the 
Houses of the Legislature (Article 175 and 
Article 16), the power to assent to Bills 
or withhold such assent (Article 200), the 
power to make recoinmendations for de- 
mands of grants (Article 208 (8)), and the 
duty to cause to be iwd every year the 
annual budget (Article 202), the power to 
promulgate ordinances during recesses of 
the Legislature (Article 213) also beloug 
to this species of power. Again, the obli- 
gation to make available to the Election 
Commission the requisite staff for dis- 
charging the functions conferred by Arti- 
cle 324 (1) on the Commision (Article 324 
(6)), the power t nominate a member of 
the Anglo-Indian Community to the As- 
sembly in certaiu situations (Articie 833), 
the power to authorise the use of Hindi 
in the Proceedings in the High Court (Arti- 
cle 848 (2)), are illustrative of the func- 
tions of the Governor qua Governor. 


141. Similziy, the President is en- 
trusted with powers.and duties covering 
a wide range by the Articles of the Con- 
stitution. Indeed, he is the Supreme 
Commander of the Armed Forces (Art. 58 
B) appoints Jucges of the Supreme Court 
and the High Courts and determines the 
latters age when dispute arizes, has power 
to refer questions for the Advisory opinion 
of the Supreme Court (Article 148) and 
has power to hold that Government of a 
State cannot be  cerned in accordance 
with the Constitution (Article 356). The 
Auditor-Gene1al, the Attorney General, the 
Governors ard the entire anny of public 
servants hold office during the pleas-re of 
the President. Bills cannot become liar, 
even if passed by Parliament, without the 
assent of the President, Recognising and 
derecognising rulers of former native 
States of India is a power vested in tie 
President. The extraordinary powers of 
legislation by Ordinances, dispensing «vith . 
enquiries against public servants before 
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dismissal, declaration of emergency and. 


‘imposition of President's rule by proclama- 
tion upon States, are vast powers of pro- 
found significance. Indeed, even the 
power of summoning and proroguing and 
dissolving the House of the People and 
returning Bills passed by the Parliament 
belongs io-hím. If only we expand the 
ratio of-Sardaril] (1971) 8 SCR 461:= 
(AIR. 1971-SC“1547) and Jaya (1964) 
5 SCR 294 = (AIR 1964 SC 648) to every 
function which-the various Articles of the 


Constitution confer -on the President or. 
Parliamentary democracy 


the Governor, 
‘will become a dope and national elections 
a numerical exercise in expensive futility. 
We will be compelled-to.hold that there 
are two parallel . authorities exercising 
powers of governence of the country, as 


‘in the dyarchy days, except that White- - 


hall is substituted by Rashtrapati Bhavan 
and Raj Bhavan. The Cabinet will shrink 
at Union and State levels in political and 
administrative authority and, 
solemn regard to the gamut of his powers 
and responsibilities, the Head of State 
will be a reincarnation of Her Majesty’s 
Secretary of State for India, untroubled 


by even the British Parliament — a little © 
taller in power than the American Presi- . 


dent. Such‘a distortion, by interpretation, 
it appears-to.us, would virtually amount 
to a subversion of the structure, substance 
and vitality of our Republic, particularly 
when we remember that Governors are 
but appointed functionaries and the Pre- 
sident . himself is elected on a limited 
indirect basis. As-we have already indi- 
cated, the overwhelming catena of autho- 
rities of this Court have established over 
the decades that the cabinet form of Gov- 
. ernment and the " Parliamentary system 

have been adopted in India and the con- 
trary concept must be rejected as incredi- 
bly allergic to our political gentus, consti- 
tutional creed and culture. _ 


142. "The contention of the appel- 
.lant, however, has been. built upon (1971) 
3 SCR 461 = (AIR 1971.SC 1547). There 


the Court had to-copsider the exercise GF 
powers expressly conferred on the Prési-. 
dent by clause (c) of thé proviso to Arti- ~~ 
cle 311 (2) of, the Constitution’. -It was . i 
if relied upon, namely, Jayantilal Amrit- 


common ground in that case that the Pre- 
sident had no occasion ,to deal with the 
case of the appellant himself and the order 
was made by a subordinate official of the 
Government of India. The dispute was 
as to whether the function of dispensing 
with enquiry in the name of the security 


uf the State had tobe performed by the — 


-tial satisfaction. 


having. 


- ent for 


_ servant.” 


A.LR. 


President personally; under clause (c) of 
the proviso to Article 311 (2), or could be 
one ofthe fictions. allocable under the 
Allocation .of Business Rules. ‘Of course, 
the relevant text of Article -811 ‘speaks of 
the President being satisfied and the Court 
came to the conclusion that what was in- 
tended was not Ministerial but Presiden- 
Grover, .J., speaking for 

a unanimous Court, observed:— .. ~... 
“On the principles. which have- been- 
enunciated by this Court, the-function in 
clause (c) of the proviso to Article 311 (2) 
cannot be delegated by the Fresident to 
any one else in the case of a civil ser- 
vant of the Union. In other words he 
has to bé satisfied personally that in the 
interest of the security of the State, it is 
nat éxpedient to hold the inquiry pre- 
scribed.by cl (2) In the first place, the 
general consensus has been that ‘executive 
ctions of the nature entrusted by the . 
Articles, some of which have. been men-. 
tioned before and ‘in particular those Arti- 
cles in which the President has to be 
satisfied himself about the existence of 
certain fact or. state of affairs cannot be 


lead by him to any one else. 'Se- 


condly even with regard to clause (c) of 
the proviso, there is a specific observa-: 
tion in the passáge. extracted above from ` 
the case of Jayantilal Amrit Lal Shodhan 
(1964 5 SCR 294 — (AIR 1964 SC 648) 
that the ‘powers of the: President under 
that provision cannot be'tlelegated. Third- 
ly, the dichotomy which has been specifical- 
ly introduced between the aüthority men- 
tioned in clause E and the. President 
mentioned in clause (c) of the proviso can- 
not be without significance. The Con- 
stitution. makers apparently ‘felt that . a 
matter in. which the interest of the secu- 
rity of the State had-to be considered 
should receive the personal attention of 
the President or the head of the State 
and he should be himself satisfed that 
an inquiry under the substantive part of 
clause (2) of: Article 311 was not expedi- 

the reasons stated in clause Ta of 
the proviso..in the case of a particular 


. .MS$.  Sóme observations in the rul- 
Shodhan v. F. N. Rana, (1964) 5 SCR 
204 at pp. 307 and 308 = (AIR 1984 SC 
648 at p. 650) «apparently seem to sup- 
Por the conclusion reached in Sardarilal 
1971).8 SCR 461 = (AIR 1971.SC 1547 
but it must be remembered that the actu 
case turned. on the constitutionality of the 


f 


a 


. by Article 311 (2 


' Article 258.”- 
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President delegating executive powers con- 
ferred on him by Article 258 to a. govern- 
ment of a State. In that case a distinc- 


tion .was made between - functions with. 


which the Union Government is invested 
and those vested in thé President. The 


Court took the view that Art. 258 (1) did: 


not permit the . President’ to part with 
owers and functions with which he is, 
y express provisions of the Constitution 

a President, invested. The particular 


u 
PD RARE relied upon in Sardarilal may 


well be extracted here: 

"The power to promulgate Ordinances 
under Article 123; to suspend the provi- 
sions of Articles 268 to 270 during an em- 
ergency; to declare failure of the Con- 
stitutional machinery in States under Arti- 
cle 356; to declare a financial emergency. 
under Article 360; to make rules regard- 
ing the recruitment and conditions of ser- 


“vice of persons appointed to posts and 


services in connection with the affairs of 
the Union under Article 309 — to enume-. 
rate a few out of the various powers — 


are not powers of the Union Government; . 


these.. are powers. vested in.the President 


by the Constitution and are incapable of. 


being delegated or entrusted to any.other 
body or authority under Articlé 258 (1). 
The plea .that the very nature of these 
powers is such that they. could not be 
intended to be entrusted under: Art. 258 
(I).to the State or officer of the State, and, 
therefore, that clause must have a limited 
content, proceeds upon an obvious fallacy. 
Thosé powers cannot be delegated under 
Article 258 (1) becaüse they are not the 
powers of the Union, and not because of 
their special character. There is a vast 
array of other powers exercisable by the 
President—to mention only a few—ap- 
pointment of judges: Articles 124 and 
217, appointment of Committees of Official 
Languages Act,. Article 344, appointment 
of Commissions to investigate conditions 
of backward classes; Article 840, appoint- 
ment of Special Officer for Scheduled 


Castes. and. Tribes; Article 888, exercise - 


of his pleasure to terminate employment; 
Article 310, declaration that iu the interest 
of the security of the State it is not .ex- 


.pedient to give a public servant sought to 
e 


e dismissed an opportunity contemplated 
these are executive 
powers of the President and may not be 
elegated or entrusted to another body or 
offcer because they do not fall within 
144. The.Court there was not con- 
cerned withthe question whether the Pre- 


sident ‘must exercise . these'. executive -~ 


powers personally or they can be, exercis- 


ed by a Minister or an officer on his behalf 


. according to the allocation made urider. 


the Rules.of Business. d. n 
145. ` Before jettisoning wholesale 
the theory of absolute power of Presidency ' 
we must deal with two Articles of the 
Constitution, one relating to the deter- 
mination of the age of High Court Judges 
(Article.217 (8)) and the othér relating 
to the Election Commision (Article 361) 
which- have come up for judicial considera- 
tion. Counsel for the appellant has relied 
on passages from these cases which hark . 
back: in a way, to the theory of individual 

judgment of the Head of State. 

‘146. In J. P. Mitter v. Chief Jus- 
tice, Calcutta,. (1965) 2 SCR 53' at p. 68— 
(AIR 1965 SC 961 at p. 966) this Court 
had to consider the decision of the Gov- 
ernment of India on the age of a Judge 
of the Calcutta High Court and, in that 
context, had to ascertain the true scope 


. an. effect of Article 217 (8) which. clothes 


the President with exclusive jurisdiction 
to determine the age of a Judge finally. 
In that case the Ministry of Home. Affairs 
went through .the. exercise prescribed in 
Article 217 (3). - l 

“The then Home Minister wrote to 
the Chief Minister, West Bengal, that he 
had consulted the Chief Justice of India 
and he agreed with the advice given to 


“him by the Chief Justice, and: so he had 


decided that the date of birth of the ap- 
pellant was.......:It is this decision 
which was, in due course, communicated 
to the appellant." 


When the said decision was attacked 
as one reached by the. Home Minister only 
and not by the President personally, the 
Court observed : 


"The alternative stand which the ap- 


.pellant took was that the Executive was 


not entitled to determine his age; and 
it must be remembered that this stand 
was taken before Article 217 (8) was insert- 
ed in the Constitution; the appellant was 
undoubtedly justified in contending that . 
the Executive was not competent to de- 
termine the question about his age, be- 
cause that'is a matter which would have 
to be tried normally, in judicial proceed- ` 
ings instituted before High Courts of com- 
etent jurisdiction. There is considerable 
orce in the nel which the appellant took 
at the initial stages of this controversy 
that if the Executive is allowed to deter- - 


"mine the age of a sitting Judge of a High. - 


s Executive, i. e b 
^ of the. portfolio. 


D 


Paa that decisions. of: the. 


l “9808 s. G: ipis. 146-149] Samshér Singh v v. State P Punjab «i ije o 
z"Courty that would 


‘seriously affect . the 
ads. ‘of the Judiciary itself." 

. Based en this: reasoning, the Court quash- 
,ed the order, the ratio of the case 


‘the age of the Judge; uninfluenced by the 


ealing with- Jüstice.. 

147. 
~ Union of India v. 
' (1971). 8 SCR 488 = (AIR 1971'SC 1093). 
. Although ‘an arguménit. was made that the 
- Président was guided ‘in that*case. by the 
"Minister of Home Affairs and by the Prime 
: Ministér, it was repelled by -the “Court 


` which, on ‘the “facts,- found ‘the . decision. 


‘to be that of the President himself. ‘and 
"not of the Prime Minister. or the Home 
'. Minister.. 
` “H8. 
, the Constitution- we.have already referred 
to, it is doubtful whether" such ‘an in- 
. terpretation as to the personal satisfaction 
of the President is correct. We are of 


the view that the President. means, for all’: 


practical PI -the Minister-or thé 
Council -o 


is constitutionally-secured. : When bis Minis- 
ters arrive .at such. opinion, satisfaction: or 


decision. The independence of the Judi- 
ciary, which:is:a cardinal principle of the : 
Constitution and hasbeenrelied on to” jus-- 
‘tify the deviation, is guarded by the reles ^ 
^ vant Article making consultation with the: 
In all’ 
‘conceivable cases consultation with that: 


Chief Justice‘of India obligatory. 


- highest dignitary of. Indian Justice will 
and should be. acceptéd: by the Goverii- 
. ment of India and the Court will have an 
opportunity to examine if any other ex- 
traneous circumstances have entered into 
the verdict of the “Minister, if he departs 
from the. counsel given.by the Chief Jus- 
tice of ‘India. In practice the last word 


in such a sensitive subject must belong. 
to the Chief Justice of India, the rejection” 
of his advice being ordinarily regárdëd- as» 
a by- oblique considerations ‘vitiat- " 
In this view it ; js immate- _ 
whether the President ‘or;the. Prime ` 


the order. 


* Minister or the Minister. for: uites far D 


“mally decides, 'dhe- issue. _ 
~ 149. Ini Brundaban Nay 





: tian Commission, (1965) 8 SCR 58.— S (AIR 


- 1965 SC 1892). another - sensitive situation 
 reláting to: the functions -of. the- President 


^ (Artide 109). and the Governor.(Art. 192) 


arose. It’ is-à sacred ^ principle of’ our 


-- democracy,, like: 


Y 


eui 554 


pou eing ~ 
. "x ‘that the President himself should decide 


the Minister in charge . 


This decision was reiterated in: ` 


. Jyoti. Prakash -Mitter, : party: loy alty . in oor 


Ministers as the case may be; 
‘and his opinion, satisfaction. or' decision ` 


: to deci 


the independence of the. 
ee ie 


ALR 


fications of Meimbers of Assemblies. should:-. 
be unbiased. While formally, the. power 


to.decide a dispute in this behalf is vested: 
iin the President. and the Governor under 
. Articles. 103 aud 192,. 
: would be a travésty of ‘impartiality. if such ; 
decisiorr: were. to: be made’ onthe aid and . 


-Tespectively, it 


advice: ofa ‘Ministry which is essentially: 
osen from‘ a party or :combination of- 
parties." How can-a Pma activist with - 
luralistic: society : 
judge.a cause-in which he has,’ deep EON c 
cern? . Therefore the Constitutiofiv has ~ 


.made.the Election Commission’ the’ real ° 
arbiter in the dispute, ‘it. „being. ‘assumed: 
` that the Election ‘Commission: i$ free’ and: 


fearless’ and ^ 
power. 


unobliged to.the party in ^ 
The constitutional mechanism is 


that the President. (Governor) : shall. refer ` 


- In the light of ‘the ies of he b 


uestion óf disqualification’ ‘of a. mem- 
or. the opinión of the Election Com- 
mision and ‘shall act according tò- such . 
opinion,.so that whether the right to - 
decide is: formally in the. President: or. is 


torbe- exercised by the aid and "advice of : 
‘his. "Ministers! itis -immiaterial, since the - 
‘actual adjudication has-. always. to be.made . 
. by ‘the Election . Commission -which*binds._ 


the Government and the President. merely.. . 


‘appends, his signature to^ ‘the’ ‘order in te- 


gard to 'such ` decision; : fn, this. view, ` 


-Brundaban deals with a ‘special ‘situation: 


and does not.affect ‘the otherwise: univer- 
sal rule of the Head of State.being bound . 
to, act only: in accordance with the:aid and- 
advice of his, Ministers. ` : Gajendragadkar, ^ 


C; J., ‘outlined the scheme relating to the 


decision about the disqnalification-of mem- ` 
bers of the Legislature, at p. 80 (of dd 
= (at p. 1896 of AIR) thus : 


"The object of this T "en 


cle .192) clearly is to leave it to the Elec- 


tion Commission to decide the' matter, 


.though the decision as such would for- 


mally be pronounced in the name of the 


Governor. When . the Governor pro- 
nounces:- his eon "under. Arti- 
. de 192. (1), he. not * required. - 


` to consult his Council 21 Miristers;. he is 
. not even required to considér: and: decide 


the matter himself; he has merely. to for-. 
ward the' question ‘to the Election -Com- . 


^ mision for.its opinion, and as soon as the— 
‘opinion is received, ‘he shall act according ` 


to such. opinign’. In regard to. complaints `- 


_made- against the eléction’ df members to. ` 


the ur paid Assembly, ° the’ jurisdiction: 
such. complaints is left with the- 
Election: Tribünal under the relevant pro-. < 
visions of the Act. "Thaj-iféans that all: 
allegations made challengirigthe. validity 


vote E à 
r Pi 
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. of the election of any member, havé to.be P 
the Election: Tribunals constitut-^ 
e Election Commission. Similarly, 


‘tried b 
ed by 
all complaints in respect of disqualifica- 
tions Suh 


substance, to;be tried ‘by the Election 
Commission, though the decision in form 
has to be pronounced by. the Governor.” 


All these add up.to make a Sovereign who- 
can scotch the Législature, rubberise the. 


udiciary arid overrule the Cabinet. One 
as only to.cast a glance at similar powers 


relating to. the Governor to reach the same. 
conclusion at the State level, with the addi- . 


tional factor that an area of discretionary 
power is expressly left to him. What is 
of grave import is that the’ Court has no 

jurisdiction to inquire what advice has 
' been given by the Ministers to the Presi- 
dent.or the 
tive judicial check. on exercise of power 
is also under eclipse. If we read these 
„powers literally .as ‘personal’ to the’ Head 
‘of State, the ‘conclusion is-rather disquiet- 
‘ing in a country which has.already had a 
long night of- imperial subjection and 


monarchical tradition. “Dr. Ambedkar ex-. 
pressed: this warning. in the Constituent - 
"which have contem-. ^'^ $ 

x - u, présence of e 


.ssémbly in words 
porary relevance : 


^. "This caution is far more necessary in _ 


the case of India;than in the case of any 


other country. For, in. India, Bhakti or 


what may be called the path of devotion 
or hero worship, plays a part.in its politics 
unequalled in magnitude by.the. part it 
plays in the politics of any 'other country 


in the world. -Bhakti in réligión*may be a, 


road to the salvation of thé soul. But in 
politics, Bhakti or hero-worship is a sure 
road to degradation and eventual dictator- 
ship.”* he 
150. The omnipotence of the- Pre- 
sident and of ‘the Governor at State level 
is euphemistically inscribed in the pages 


of decisively by-the Ministry answerable 


to the M erunt and EM it vicari-:. 


‘ously to the people, thus vindicating our 


democracy instead of surrenderiüg it to a. 


. single summit soul whose deification is in- 
compatible with the basiés..of our politi- 
‘cal architecture—lest national elections be- 
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-come . but, Dead Sea 


séquently. incurred by members _ bility: to the House. o 


who have beén validly elected, have, in ~ 


vernor and thus the effec- 


blunders. 
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fruits, legislative 
organs become labels {ull of sound 'and 


fury signifying nóthing-and the Council of . 


Ministers put in: a-quandary of responsi- 
tthe People and sub- 
mission" to the personal .decision of the 
Héad of State.- A parliamentary,style Re- 
panie like ours could not have conceptua- 
ised its ‘self-liquidation ‘by this process. 
On the. contrary, democratic.^capital for- ~ 
mation to: strengthen the people's rights 
can be- achieved. ouly through invigora- : 
tion -of the mechanism ‘of: Cabinet-House-. - 
Elections. ^ ARM MC 
7151.: Certainly, the -key words of ` 
wide import in the fasciculus of Articles 
relating to .the President and Governor 
are ‘functions’ (Articles 74 and 168) and; 
‘business’ and allocation of portfolios, rules . 
of business and delegation to subordinate. 
officials are but the methodology of work- - 
ing out the Cabinet. process. Long argu- 
ments: on the terminological niceties of 
the various “provisions, divorced from the 
essentials of ` parliamentary perspective 
will land-us in ZHinialaysn' constitutional 
1 Similarly, éxpressions like ‘is 
satisfied’; opinion", ‘as he thinks fit’, ‘if it 


_appears tọ have to: be interpreted by 
"super-imposing the invisible but very real 


Ministry. over the Head 
of - State. . p 
7152. | Before we conclude -on this 
part of the case we remind. ourselves that 
so long as:the Constitution shall endure— 
no one can say how long, each generation `. 
being almost a separate nation this Court 
must exist with it, deciding in‘ the peace- 
ful forms of forensic proceeding, the. 


delicate and dangerous controversies inter 


alia, -between sub-sovereignties and citi- 
zens. „And the pronouncements of this- 
summit .tribunal being law under Arti- 
cle 141, it binds until reinterpreted -differ- 
ently. and competently. But as Judges we 
have. solemnly. to remind ourselves of the 


.words of the historian of the U. S. Sup- 


of our Fundamental Law with the-obvious | T™& Court, Mr. Charles Warren” : 


intent that eveni. where express conferment ^ 
of power ‘or, functions is written into thé. 
Articles, such business has to.be disposed ` 


: "However:the Court interpret the pro- 
visions“ of the: Constitution, it is still the 
Constitution which is the law and not the 


: decision. of: the’ Court." 


Nor is Sardarilal (1971) 3 SCR 461 = (AIR 
1971 SC 1547) of | such antiquity and 
moment: that reversal - would upset :the-- 
sanctity of staré decisis. Some rulings, 
even of the highest Court, when running: : 


against the current of. case and the clear ~~ 
Stream of ‘constitutional .thought, may 





"*"The Supreme Coürt in United States 


. History, III, ppz-470-471 (1922). - 


" train only, to adopt the lan 
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have to. fall ‘into the same class as restrict- -. 


ed railroad ticket, -good. for~ the day and 
e of Jus- 
tice: -Roberts (Smith v. Allwri t k 321 


US 649 at p. 665). 
T 158. We 'dedare. the law of this 


- branch of our Constitution to be that the 


President and Governor, custodians of. all 


- executive and other powers under various 


Articles shall, by virtue of thése provi- 


. sions, exercise their formal constitutional 


E 


' powers-.only. u 


' advised by his ; Prime 
' Minister) who: will eventually take the res 
- ponsibility for the step. . 


n and in:accordance with 
the advice oftheir Ministers save.in a few 
well-known exceptional situations, With- 
out being dogmatic or exhaustive, these 
situations relate to (a) the choice’ of Prime 
Minister (Chief Minister), restricted though 


_this choice is by the paramount considera- 


tion that he should command a majority 
in the House; -(b) the dismissal of a. Gov- 


ernment which has lost its majority in the 
House “but refuses to quit office; (c) -the - 
dissolution; of the House where an appeal. 
: to the country is necessitous, although in 


this ‘area the Head of State- should avoid 
getting involved.in. politics and must be 
Minister- (Chief 


e .do not: ex- 
amine in detail the constitutional pro- . 
prieties in these ;predicaments except to 
utter the caution that even here the action 


‘must be compelled by the peril to demo- 
al to the House or to 


cracy and the & 


. the country must become blatantly. obli = 


at tory. We have no doubt that de Smi 


statement* „regarding royal assent holds 


` good for- the President and : Governor in 
India : 


) 


"Hefusal of the royal assent on the 
ground that the monarch strongly. a 
proved of a bill or that it was intensely 
controversial would nevertheless be un- 
constitutional. The only circumstances in 
which the withholding of the royal assent 


might be justifiable would be if the Gov- 
emment itself were to advise such a 
course: — a highly : improbable contin- ` 


ae pe uid if it was notorious that 

been passed in disregard to 
eem procedural irements; but 
since the Government in do: ‘latter situa- 
tion would be of -. the opinion that He 


-déviation would not affect the validity 


the measure once it had been assen Ss 


prudence would: . «suggest the giving of 
- "assent" E 
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' 154.- So far as the vies: -before ` 


-us are concerned, the effect is that there i^ 


is no.infirmity in the.impugned orders on 
the score that the Governor has not him- 
SHE perused : mer papers or passed the | 
orders. 


155. The second 
case, as earlier indicated, bears on’ fear- 
less justice, another prominent creed of 
‘our Constitution. The independence of 
the. foc is a fighting- faith. of our 
foundin g document. Since the days of 
Lord Coke, judicial independence from ex- 
ecutive control has been. accomp. 
England. The Cd of. our. Constitu- 
` tion, impressed by this example, have forti- 
fied the cherished value of the rule of law 
by incorporating provisions to insulate the 
judicature. Justice becomes fair and free 
only if institutional immunity and aŭto- 
nomy are guaranteed (of course there are 
other'dimensions to judicial independence 
which are important but irrelevant for the 
present discussion) The- exclusion of ex- , 
ecutive interférence. with the Subordinate- 


Judiciary, ive. grass-roots’ justice, can 
prove a teasin r illusion if the control over 
them is vested in two masters viz.,.the 


‘High Court and the Government, the latter . 
‘being otherwise stronger. Sometimés:a, 
‘transfer could be more harmful than 
punishment and disciplinary contro] by 
the High Court can: also be stultified. by 
an appellate jurisdiction being vested in 
Government over the High Court's admin- 
istrative orders. This- constitutional per- 
spective informed. the framers of our Con- 
stitution when they: enacted the relevant 
Articles 283 to 237. Any interpretation 
e High 

Court over its subordinate limbs must s 
aglow with the thought that separation of 
the Executive from the Judiciary is a 
cardinal principle of our Constitution. 
However, we do not pursue this question 
further since, in the present'case, Govern- 
ment has eed with and acted on the 
High Court's ‘recommendation’ and, more- 
over, the. methodology of conflict resolu- 
-tion, when the view of the High Court is 
unpalatable to the Executive, falls: to be 
directly ‘considéred in. a: -diffen ent .set oF 
pending appeals, i : 

156. m 
to one aspect. of the matter. E 
-paper to invest, M ues authority oyer . 
the subordinate l ciary im the High 


r 


Nevertheless. -we -must refer 


- Court. But hen charges or aspersions. 


of «corrupt . practice '.or- incompetence 


ainst the members of the lower judici 


ag 
. are brought to the cognisance of the Hi 


d ‘he oe 


inal issue ic, the i 


lished in ^ 


It is nice on `; 
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Court, there is an operational handicap. 
Who is to investigate into the truth of the 
allegations? Is there a m at the 
exclusive disposal of the High Court to 
probe into the prima facie veracity of 
such complaints? It is awkward and 
ineffectual [m a superior Judge, trained 
in formal procedures and weighing and 
not collecting evidence, to undertake the 
sub rosa, informal, extensive and techni- 
cal job of investigation which demands 
a different kind of expertise. At the same 
time, if the police are permitted to check 
upon complaints, the successful invasion of 
judicial independence is inevitable. No 

agistrate may function fearlessly if the 
prosecuting department may also investi- 
ate against him. It is indeed regrettable 

at this sensitive side of the issue was 
overlooked by the Punjab High Court 
when it requested Government to direct 
the Vigilance Commissioner to report on 
a member of the judicature. The true 
intendment of judicial independence is 
fulfilled not by declining to investigate 
into delinquencies of judicial personnel 
nor by holding an open enquiry by a 
Judge which is a poor substitute for col- 
ection of evidence, but by creating an ap- 
paratus for collecting intelligence and pre- 
senting evidence, which is under the com- 
plete control of the High Court. This is 
no new idea but had been mooted in the 
50s at an all-India Law Ministers Con- 
ference but at least, now after such a 


long lapse of time, this felt want may be. d 


remedied, 

157. The third contention, argued 
elaborately by both sides, turns on the 
scope and sweep of Article $11 in the 


background of the rules framed under 
Article 309 and the ‘pleasure’ doctrine ex- 
pressed in Article 310. The two proba- 
tioners, who are appellants, have contend- 
ed that what purport to be simple termi- 
nations of probation on the ground of ‘un- 
suitability’ are really and in substance by 
way of punishment and falling short of. 
the rigorous prescriptions of Art. 811 (2), 
they are bad. Their complaint is that 
penal consequences have been visited on 
them by the impugned orders and since 
even a probationer is protected by Arti- 
cle 811. (2), in such situations the Court 
must void. those orders. Naturally, the 
launching pad of the argument is Dhingra’s 
case AIR 1958 SC 36. In a sense, Dhingra 
is the Magna Carta of the Indian civil ser- 
vant, oe it has spawned diverse 
judicial trends, difficult to be disciplined 
applicable to termination of probation of 
mto one single, simple, practical formula 
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freshers and of the services of temporary 
employees. The Judicial search has turn- 
ed the focus on the discovery of the ele- 
ment of punishment in the order passed 
by Government. If the proceedings are 
disciplinary, the rule in Dhingra’s case 
is attracted.. But if the termination is in- 
nocuous and does not stigmatise the pro- 
bationer or temporary servant, the con- 
stitutional shield of Article 811 is unavail- 
able. In a series of cases; the Court has 
wrestled with the problem ‘of devising a 
principle or rule to determine this ques- 
tion’ — where ron-punitive termination 
of probation for unsuitability ends and 
punitive action for delinquency beings. In 
Gopi Kishore, AIR 1980 SC 689 this Court 
ruled that where the State holds an en- 
qui 
conduct denn a probationer or temporary 
servant, the employer must be presumed 
to have abandoned his right to terminate 
simpliciter and to. have undertaken disci- 
plinary proceedings bringing in its wake 
the protective operation of Article 311. At 
first flush, the distinguishing mark would 
therefore appear to Be the holding of an 
inquiry into the complaints of misconduct. 
Sinha, C. J., observed : 

“It is true that, if the Government 
came to the conclusion that the respond- 
ent was not a fit and proper person to 
hold a-post in the public service of the 
State, it could discharge him without hold- 
Ing any enquiry into his alleged miscon- 
uct Instead of taking that easy 
course, the Government chose the more 
difficult one of ‘starting proceedings 
against him and of branding him as a 


. dishonest and an incompetent officer. He 


had the right, in those circumstances, to 
insist upon the protection of Article 311 
(2) of the Constitution.” ' 
The learned Chief Justice summarised the 
legal position thus : 
_ L DE EPEN to a post on proba- 
Hon gives the person so appointed no right 
to the post and his services may be ter- 
minated, without taking recourse to the 
proceedings laid down in the relevant 
rules for dismissing a public servant, or ^ 
removing him from service. 

2. The termination of employment of 
a person holding a post on probation with- 
out any enquiry whatsoever cannot be said 
to deprive him of any right to a post and 
is, therefore, no punishment. 

3. But if instead of terminating such 
a person’s service without any enquiry, 
the employer chooses to hold an enquiry 
into his alleged misconduct, or inefficiency, 


on’ the basis of complaints of mis- 


"E 


Shee 2 
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or for some. similar- reason, the terniat : 
tion of service is by way: ‘of punishinent, 


because it: puts a stigma on his: com- 
petence and thus affects his future: career. 
In such a case, he-is entitled to the pro- 
tection of Article an ird the Constitu- 
tion. 


5. But, if the UM simply s 


-minates-the services of a probationer with- . 
.out holding afi enquiry and without giv-: 
ing him a reasonable chance of showing 
.cause against his removal : from servicé, 
the probationary civil seryant can:have no 
.cause of action, even thoügh the real 
motive behind the removal from service 
may have been that his employer thought 
. him. to` be unsuitable for the post he was 
"Etemporarily holding, on account `of -his 


misconduct, or: ine ciency, or some such. 


Cause." j 

158. . "The 5h Dopod states.that - 
- the real motive behind the removal is 
irrelevant and the holding of an enquiry 
‘leaving an.indelible stain as a consequence 
‘alone attracts Article 311 (2). Ram Nara- 
yan Das AIR 1961 SC 177 dealt with a 


case where the "rules: under the proviso: 
to Article 309 provided some sort `of -an i 


enquiry before ‘termination’ of probation. 
In such a case, the“ ‘enquiry test would - 





necessarily break down and so -the ‘Court’ 


had to devise a different test. Mr; Justice ` 
Shah (as he then was) stated thé rule thus: 
“The enquiry against the respondent 
was for ascertaining. whether he was fit to 
be confirmed .. .;... The third proposition 
(the ` Gopi “Kishore) case .AIR 


` 1960 SC :689 refers “to .an. enquiry’ intos. Mn 


allegations of misconduct. or. inefficiéncy "= 
with a view, if they were.fóund establish- ~ 
. ed, to-imposing punishment and. not to an 
‘enquiry. whether a probationer-should be: 
confirmed... Therefore, the fact of holding | 
of an enquiry is, not decisive of the ques- 
„tion. What is ‘decisive is ` whether - the 
7 order is by way of punishment, in the light - 
‘. of the tests laid down in Purshottam. Lal 
Dhingra's:case AIR 1958 SC 86.” 


-- Thus a‘shift was made from the. pim of- 
- v: enquiry. to 


‘the -object of the enquiry. 
- Madan Gopal ATR 1983. SC 531 found the 
Court applying the object of enquiry doc- 
trine to à simple order of termination 
which had been preceded by à show cause 
notice and enquiry. “It was held that if 
the enqüiry was intended to take traumatic 





action, the innocent phraseology of the: 


order made no difference. en came 


AIR 1984 SC 449 where. Mr. pors Gajen- 
dragadkar (as he then: NE) held i 


- departmental eng 


A.I. R.. 


“No, doubt the de cp to be y 
one of discharge and; as such, can be re- ``: 
ferred to the power of the: authority to * 

terminate the temporary appointment with 
one month's notice. But it seéms to us 
that, when the order refers to the fact 
“that the appellant 5 was "found undesirable 
to be retainéd in Government service, it 
expressly casts a stigma | on the appellant 
and-in that sense, must’be held to be an 
"órder of dismissal and not a mere order 
“of discharge.” 


159. - Thus we see how membran- 
ous ‘distinctions have been evolved be- 
tween an enquiry ‘merely to- ascertain un- . 
suitability and one held to punish the 
delinquent — too impracticàl. and; uncer- 
` tain, particularly when we remember. that: 
‘the machinery to apply this delicate: test 
is the ‘administrator, untrained in legal 
nuances. ‘The impact:on the ‘fired’ indivi- 
dual, be -it termination of probation or 
removal fromi service, is often the same. 
Referring to the anomaly of the object 
of inquiry ‘test, Dr. Tripti has peus inted 
out? : 

"The: ‘object of in u^ sie dis. 
courages this fair of inguin and the im- 
pulse of justice behind.it by insisting that 
the. order setting ap the inquiry will be 
judicially s¢rutinised -for the purpose. of 
"ascertaining the object of the inquiry.” 
Again, could it be that if you summarily: 
pack off a probationer, the order is judi- 


. cially unscrutable ind immune? If you 


conscientiously seek to satisfy yourself 
"about allegations. by some sort of enquiry - 
uget ‘caught in the coils of law, how- ~. 

armlessly the order may be ‘phras- ES 
33 And so, this sphinx-complex.has had ~ 
to give way in later cases: In some;.cases 
` the rule of guidance has been stated to 


be ‘the substance of the matter’ ard the. - 


- ‘foundation’ of the order. When- does 
‘motive’ trespass into ‘foundation’? ' When 
‘do we lift the veil of ‘form to touch the 
*substance'? .. When. the - . Court -says - so. 
These ‘Freudian’ frontiers obviously fail in 
the work-a-day world and Dr. Tripathi's 
.Observations in this: context. are not with- f 
out.force. He says: : 


“As already explained, in å- situation T 


where the order. of termination ;purports ` ` 
to be a mere order of discharge without ` ` 


stating the stigmatizing’ results of the ' 
a search for the 'sub- 
stance of the matter will -be indistinguish- 


"Spotlights on. Constitutional Interpreta- 
tion — 1972 — N. M. a ne 
re Bombay. 
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able from a search for the motive (real, 
unrevealed object) of the order. 


Failure to appreciate this relationship 


between motive. (the real, but unrevealed 
object) and. from (the, apparent, or official- 
: ly. revealed. object) in 


and phrases wherein symbols like. ‘motive’, 
‘substance’, ‘form’ or ‘direct’ parade in dif- 
ferent combinations without communicat- 
ing precise ‘situations or entities- in the 
world of facts.” py NS i 

160. The need, in this branch of 
jurisprudence, is not so much to reach 
perfect justice but to lay down a plain 
test which the administrator and-civil ser- 


vant can understand without subtlety dnd . 


apply without difficulty. ` After all, bė- 
tween ‘unsuitability ` and ‘misconduct’, 


“thin partitions do their bounds divide’. ` 


And, over the years, in the rulings of this 
Court, the accent has shifted, the canons 
have varied and predictability has proved 
difficult because the play of legal light and 
shade has been baffling. The learned 
Chief Justice has, in his judgment, tackled 
this problem and explained the rule which 
must govern the determination of the 
question as to when termination of service 
of a probationer -can be said to amount 
to discharge simpliciter and when it can 
be said to amount-to punishment so as to 
: attract the inhibition of Article 311. We 
are in agreement with what the learned 
Chief Justice has said in this connection. 
So far as the present case is concerned, 
it-is clear on the facts set out in the. jndg- 


ment of the learned" Chief Justice that 


there is breach of the requirements of 
Rule 7 and the orders of termination pas- 
sed against the appellants are, on that ac- 
count, liable to be quashed and set aside. 
- 161. In the result, we agree with 
.the conclusion | reached. by the learned 
.. Chief Justice- an 

., proposed by: him: 


Appeals allowed. 
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' State of. Gujarat” v. Jamnadas 


e present context 
has led to an unreal interplay- of words. -- 


d ‘concur in the order 


357 of 1974, - 


-> S. C. 2283 © 
"Index Note :— (A) Gujarat Panchayats 

. Act (6 of 1962), S. 303-A — Dissolution of 
anchayats — Abnormal "situation" vin ` 
tate continuing though “disturbances” had’. 

abated — Notification: for .dissolutióri con- 
tinues-to be valid. ©. . 0 get 
: Brief Note :— (A) Section 303-A (1) 
* speaks of the existence of a situation “by 
.réason of" disturbances. The expression 

zuby reason of” indicates that the .'distur- 
-fbances' and the ‘situation’ must be proxi- 
mately connected as cause and effect, The 
‘situation’ envisaged by this sub-section 
therefore, may not necessarily be contermi- - 
nous with the disturbances. It. is suf- 
ficient if the situation is the immediate out- 
come of the disturbances, and it subsists. 
The situation aftér massive and violent dis- 
. turbances would -continue to he 'disturb- 
ed’ for some time even after the abate- 
ment or-overt cessation of the disturbances. 
Therefore, a notification by the Govern- 
ment during the period-when the abnor- 
mal situation in the-state continued was 
valid. m (Para 16) 
- Index Note :— (B) Gujarat Panchayats 
Act (6 of 1962), S. 808-A — Dissolution of 
panchayats — Condition precedent — Ex- 
pression "to hold elections" — Interpreta- 
tion — Decision of Gujarat. (H. C.) D/- 
26-6-1974, Reversed.— (Interpretation of 
* Statutes. — Emergency legislation). 


=°. Brief Note :— (B) An analysis of Sec- 
-tion 308-A (1) would show that before. a 
declaration referred to in that sub-section 
.can be made, two requirements must be 
fulfilled: (1) existence of a situation by re- 
‘ason of disturbances in the whole or any 
- part of the State; (2) the satisfaction-of the . 
State Government relatable to such a 
situation, that it is not expedient to hold 
elections for the reconstitution of a pan- 
chayat on the expiry of its term. The first 
requiremerit is an ‘objective. fact and the 
second is an opinion or inference drawn 
`. from that. fact... The first requirement, “if 
disputed, must be established objectively 
as a condition precedent to the exercise of ` 
the power. The second is a matter of 


. Subjective satisfaction of the Government 


and is not justiciable. Once a reasonable 
nexus between such satisfaction and the 
facts constituting the first requirement is 
Shown, the exercise of the power by the 
Government, not being colourable or moti- 
. vated .by extraneous considerations, is not 
open to judicial review. (Para 12) 


_- lf the language of a statute is susce- 
tible of two constructions, the one which 
Fuss its object is to be preferred to the 
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. &]ternative which frustrates it. This canon 

. ds of- particular. significance while inter- 
. 4pretiig an émergency measure like Sec- 
». tion 308-A. Since Section 308-A has been 

.* " designéd to enable the Government to get 
" "over.a difficult situation surcharged with 


dangerous potentialities, the Court must - 
ression in keeping with the ` 


construe .e 


A. I. R. 

26, 1974 ofthe High Court of Gujarat, is, 
whether thé Notification dated March 31, 
1974 (for short, the impugned notification) 
issued by the State Government is invalid 
on the ground that the condition precedent 
to the exercise of the power under Sec-: 
tion 308-A of the Gujarat Panchayats Act, 
1961, dor short, the Panchayats Act) is not 

e A 


context and object of this provision, in | satisfi 


their, widest amplitude. Under the proviz; ~~ 
lature has given to the Govs- 


sion the Le 
ernment a discretionary power to meet the 
challengé of an extraordinary situation 
'arising out of the disturbances. The Court 
‘therefore would eschew an interpretation 
which attenuates that power or impairs its 
efficacy. Nor would the Court sit in ap- 
‘peal over the opinion of the State Govern- 
ment-as to the “inexpediency of holding 
elections". All that the Court could en- 
quire was, whether the condition precedent 
which is an objective fact to the exercise 
of this power, existed, By no stretch of 
imagination could it be said that the 
power under Section 308-A is exercisable 
only after the completion of preparatory 
steps preliminary to the holding of an 
election. Decision of Gujarat (H. ©) dated 
26-6-74, Reversed. aras 20, 22, 93) 
' Iudex Note :— (C) Gujarat Panchayats 
Act (6 of 1902), Ss. 17 (2) and 303-A — 
Operative fields of provisions are different 


— Malice cannot be attributed because : 


Government chooses to act under Sec- 


tion 308-A. `. e 


* Brief Note :— (C) Sections 17 (2) and. 
803-A operate in separate fields. Their. 


objects are also different. Whereas the 
purpose of Section 17 (2) is to ensure the 


-. continuity of the panchayats, the object : 


` of Section 308-A is to confer powers re- 
garding dissolution of panchayats, in the 
special situation created by the distur- 
bances and to enable the Government to 
"d on the administration of the affairs 
of the panchayats through State Officers, 
pending their reconstitution. Where the 
Government has exercised its powers 
: ' under Section 303-A in view of the peculiar 
' situation arising out of the disturbances its 
action cannot be said to be mala fide. 
Decision of Gujarat (HC) D/- 26-6-1974, 
. Affirmed, - i ara 30 
Cases Referred: Chronological Paras 
(1974) 2 WLR eee D» annon Street 
Ltd. v. Singer and Fried Lander Ltd. 20 


The Judgment of the Court was deli 
vered by : 
that arises in these two appeals directed 


against the common judgment, dated June 


SARKARIA, J.:— The main question 


2. The Panchayats Act provided 
for three-tiers of Panchayats. They were, 
in the descending order:. District Pan- 
chayats, Taluka Panchayats and Gram Pan- 
chayats. The Act -provided for indirect 
election to Taluka Panchayats and partly 
indirect ‘and: partly direct election to the 
District Panchayats on the basis of Adult 
franchise. - Under Section 17 (2) as aniend- 
ed by: Gujarat: Act 1 of 1968, the normal 
term of a Panchayat was five years from 
the date of its first meeting. This term 
could be: extended by the State Govern- 
ment by a period not exceeding in aggre- 
gate one year. 


3. The last election to Taluka 
Panchayats took place in February, 1908 
and the Panchayats were constituted on ` 
February 28, 1968. Their term was due 
to expire on February 28, 1978. Simi- 
larly, the five year term of the District 
Panchayats was due to expire on March 
81, 1973.: By a Resolution dated April 12, 
1978, the State Government appointed a 
high level Committee headed by Jhinabhai 
Darji to suggest basic reforms in the Pan- 
chayati Raj set up. On the interim re- 


-commendation of this Committee, the 


State Government extended the terms of 
Taluka Panchayats upto August 81, 1978 
and those of District Panchayats upto . 
September 80, 1978. The Jhinebhai Darji 
Committee submitted its final report on 
September 30, 1972. Thereupon, the Guja- 
rat Ge eee 1 Act 9 of 1973 was passed: . 
It came into force on April 23, 1978. This _ 
Amending Act made far-reaching changes 
in the original Act. The indirect elections 
to the Taluka Panchayats were abolished 
and provision was made for direct elec- 
tions to all the Panchayats. As it was not 
possible for administrative reasons to hold, 
elections in accordance with the amended 
Act, the State Government by an order 
dated June 21, 1978, extended the term of 
Taluka Panchayats and District Panchayats 
till August 31, 1978 and September 30, 
1978, respectively. By another Order, 
dated October 8, 1978, the terms of both 
these Panchayats were again extended 
upto February 28, 1974. us the power 
of the State Government to extend, the 


1974 


term of the Taluka Panchayats under Sec- 
tion 17 (2) of the Act had exhausted itself. 


4. In the frst week of January, 
1974, widespread disturbances broke out 
in the State of Gujarat. There was pub- 


lic agitation against the State Government.- 


demanding its resignation and the dissolu- 
tion of the Gujarat Assembly. 

5. On January 25, 1974, the Gov- 
ernor of Gujarat promulgated Ordinance 
1 of 1974. It substituted in sub-section (2) 
of S. 17 of the Act the words "two years" 
for the words “one year”. Under the 
amended provision the 
the power to extend the term of a Pan- 


chayat by two years in the aggregate be- 


yond its normal term of five years. 
6. As a result -of the mounting 


public agitation, the State Ministry ten- - 


dered its resignation. on February 9, 1974. 
On the same date, the President of India 
by a proclamation under Article 356 of 
the Constitution assumed all the functions 
of the State Government. 


T. By an order dated February 27, 
1974, issued under Section 17 (2) as am- 
ended by Ordinance 1 of 1974, the terms 
of the Taluka 
Panchayats were again extended upto 
March 81, 1974. ] 


8. The State Legislature was dis- 
solved on March 15, 1974. Parliament 
thereafter passed the Gujarat State Legis- 
lature (Delegation of Powers) Act, Il of 
1974 which vested with effect from March 
27, 1974 powers of the State Legislature 
in the President of India. In exercise of 
his powers under Section 8 of this Act, the 
President enacted Gujarat Panchayats 
(Amendment) Act 8 of 1974 which came 
into force on March 31, 1974. It inserted 
Section 308-A in the Panchayat Act which 
provides : 

"908-A. (1) Notwithstanding anything 
contained in this Act or the rules or bye- 
laws made thereunder, if at any time, the 
State Government is satisfied that a situa- 
tion exists by reason of ......disturbances 
in the whole or any part of the State of 
Gujarat, whereby— : 

l1) (vbt eld . 

ii) it is not possible or expedient to 
hold elections for the re-constitution of a 
panchayat on the expiry of its term, 


the State Government may, by noti- 


fication in the Official Gazette, make a 
decleration to that effect. 


- _ (B) A notification issued unde: sub- 
sectión (1) in relation to any panchayat 
‘shall remain in force.for such period, not 


r 
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Government got 


Panchayats and District . 
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exceeding six months, as may be specified 
therein : 

- Provided that if the State Government 
is of the opinion that it is necessary so 
to do, it may, by órder and for reasons 
to be mentioned therein, extend, from 
time to.time, the period so specified; so, 
however, that the notification shall not in 
any case remain in force for more than 
one year in the aggregate. 

(8) On the issue of a notification under 
sub-section (1) in relation to any pan- 
chayat,— "e 

~ (a) all the members of such panchayat 
shall vacáte their office as such members: 

) all the powers and duties of such 
panchayat shall, during the period when 
such ‘notification is in force, be exercised 
and performed by such officer of the State 
Government as it may, by order, specify 
in that behalf. 

(4) The State Government shall, be- 
fore the expiry of the period specified in 
the notification issued under sub-section (1) 
or extended under the proviso to sub-sec- 
tion (2), as the case may be, take steps 


for the purpose of reconstituting the pan- 
oe in the manner -provided in this 
ct.” 


9. Purporting tó act wunder Sec- 
tion 308-A, the Government issued on 
Meh 31, 1974, the impugned notifica- 

on: f 

"No.  KP/74-8I/PRN(HLC)/4-JH1.— 
Whereas the terms of all Taluka and Dis- 
trict Panchayats in the State of Gujarat 
except that of the Dangs District Pan- 
chayat expire on Slst March, 1974; 

And whereas the Government of Guja- 
rat is satisfied that a situation exists by 
reason of disturbances in the whole of the 
State of Gujarat whereby it is not expedi- 
ent to hold elections for the reconstitution 
of any of the taluka and district pan- 
chayats whose term expires on the afore- 
said date; 

Now, therefore, in exercise of the 
powers conferred by Section 308-A of the 
Gujarat Panchayats Act 1961 (Guj. VI of 
poe the Government. of Gujarat here- 
y— 

(1) makes a declaration that a -situa- 
tion exists by reason of disturbances in 
the whole of the State of Gujarat where- 
by it is not expedient to hol¢ elections 


-for the reconstitution of any of the taluka 


and district panchayats whose term expires 
on 31st March, 1974 on the expiry of their 
term; : "^ ae 

(2) directs that the declaration made 
as aforesaid shall remain in force for a 
period of six months; and 


‘panchayats whose: 


. the aforesaid’ notification, 


was filed by the President of Baroda Dis: :. not completed. : Constitution of wards, re- 


‘servation: of *sédts.fór women, scheduled 
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(8) orders that all the powers and 
duties of each of the taluka and district 


‘term, expires on 31st 
March. 1974; 


rity immediately before the expiry of its 
term, by the Taluka. Development. Officer 


posted : under the taluka Panchayat. con-- 
- cerned; arid 


ud). in relatión. toa district over. high 


the . district ^panchayat concerned had. 
authority immediately before the expiry of 


. its term, by the District Development :Of- 
.ficer posted under the district panchayat , 

T concerned. $ 
< By riot and ‘in "Hie: mame of: 

the Governor..of. Gujarat : 


R. B. Shukla, 
. "Secretary to Government." 


10." "Twozwrit petitions under Arti- : 


` cle 226° of the Constitution were filed sere eh -On ‘that 


to. -hold 


the High Court’ of Gujarat to challenge 
One of these 


. trict Panchayat, Baroda etc. and the other. - 


by the President of ques District : 
-Panchayat and. ors. |. titions were `.. 
„heard y a Division Benc which by a-- 


ing that ‘the impugned notification “was 


'. illegal, invalid and bad-in law ‘because 


of the actu 
mencing with the issue of the notification, . 
calling the election and terminating with 
"the: declaration ‘of’ the result of the elec- 


the condition precedent to ‘the exercise ol 


the power under Sec. 803-A - viz., hold-- 
. ing elections for the reconstitütion,. of ‘the 


Panchayats on the expiry of their terms 
has not been satisfied”. Against that judg: 
ment, the: State of Gujarat has preferred 
these appeals on the strength of a certi- 
ficate granted by the High Court. 

ll. The High Court held . that 
“election” within the contemplation of Sec- 
tion 808-A (1) is restricted to the process 
ee of the election, com- 


tion. In its view, the delimitation of con: 
stituencies -or wards, preparation of .elec-, 
toral- rolls, and framing of rules for con- 


ducting’ elections, being stages prior to.the ` 
. form part.of the process . 
t. OFF holding: election. 
construction of the phrase “to hold elec” 
tions”, . the- High Court approached the 


election, :do not 
With this: narrow, 


dic problem: thus : 


*A reading to 8. 308-A maker it clear 


l that the two Sbieetive-d facts are a ‘the: 





shall. with effect from the. 
expiry of their, térm till this notification’ 
is im force, be exercised. and performied—. S 


G) ih relation’ to a taluka over which: 
^ the taluka UE concerned had autho- 


_ objective ‘fact but 


„able. 
such: satisfaction and'the facts constituting, 
‘the first requirement is shown, 


ALR. 
factum of disturbances in the State by rea- 
son.of which a situation exists and (2).hold- 
ing of elections for-reconstitution of pan-. . 
chayats. Both -these factors are open to 
judicial review. The satisfaction of the 
‘Government with ‘regard to the, existence: 


" of a situation by reason-of the disturbances: ' 
.or in.respect of nón-possibility or-iriexpedi- 


ency of holding elections is subjective and 


“not open to judicial review. The holding of 
„elections . for the: reconstitution of Pan- 
—ehayats is.'an objective fact. 'The'"con- ~ 


stitution òf the panchayats is not“only the 
- holding of ‘election’ 


thereto is also an objective matter. Tha^ 


-State Government has to establish - both 
‘these points to justify invocation of 
_under Section 308-À and to justi 
‘legality of the impugned notification. In 
‘the instant case thé condition precedent, of ` 


wer 
the 


holding elections’ for thé reconstitution’ ot 


` the panchayats is not fulfilled. The stage 
s. of. d elections for the reconstitution 
~ot, the 


anchayats had not reached:-at thë- 
time when the im igned notification was 
ate it was not Bossible 
- elections because "preliminary . 
Stages in connection with electioiis' were 


caste and. schedüled tribes and voters’ lists 
were not formed or: made or prepared. In 


: common judgment accepted the same hold- ; absence of all.thése preliminary matters, 


‘the question of Bling of elections, cannot 
arise. : z, 


12. We are abie to agree with; 
this reasoning. An analysis'of S. 803-A. nn 
would show that before a declaration re- 
ferred to in.that sub-seetion can be made, 
two requirements :mùst be. fulfilled : 

(1) existence of a situation by reason of 
disturbances in the whole or any part of 
the State; (2) the satisfaction of the State 
Government relatable to such a situation, 


^ that it is not expedient to hold elections for 


the reconstitution of a panchayat on the 
expiry of its term. The first requirement 
is an objective fact and the second is an|- 
opinion or inference drawn from that fact. 


. The first requirement, if disputed, must be 
` established objectively as.a condition pre-|. . 


cedent.to the exercise of the power. The|. 
secont-isg a matter ‘of ,'subjectivé - satisfac- 
tion of: the Government and is, not Justici- 
Once a reasonable nexus between 


the ex: 
'ercise of the power by -the "Government, 
not being colourable or motivated’ by ex - 
traneous . considerations, is not open:to|*- 
Je review.“ E. the. question that| ~ 
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1974 - 
: could be- adven considered by.’ “the.” 
` Court in this;case was: Did. .& Situation . 
arising . out “of disturbances . exist in the 


-State of Gu jafat-on the* date’ a the. im- 
> P no ification? H E 


~The. ‘fact’ ee theii were ` Sei 
bibere = through the State of - 





- ^ Gujarat in January and in the fist. fortz- 
jx t of March; 1974, has not been.serious-- 


disputed by. the learned Counsel for.* 


e Respondents. From thé. coünter-af- t 


. idavit filed ön; behalf of the'State, it:ap-^ 
pears that these disturbances: continued " 
throughout March, 1974. . Shri Sdtyendra 


Shah, Joint Secretary tò- Government - of aE 


: Gujarat has sworn that . 

: “disturbances on a :wide scale occur- 
..red in all parts of the’ State —. both in- 
the urban: as well as in the rural areas, 
resulting’ ir-loss of human life and con- 


siderable datnage to. : property. This. ulti- - 


. mately ‘resulted in the. resignation ‘of the 
Ministry | on the 9th” February, .1974, and- 
the issuance by: the Président: of India:.of 
a Proclamation: under Article:856 of the. 
Constitution aSsuming to. himself. all. thé-- 

.functions;of the:State Government . .... 

i p^ a panees continued Moa án 1 March, 


‘4 - In a “Father ‘affidavit - “it is. 
Stated that: an agitation for dissolution of 
.the Panchayats, whose normal terms .of 
office had. expired, continued even in the 
: last:days of March, 1974. “An instance of 
Kutch’ Panchayat. which. “on account of 
. Such. agitation; was:unable to assemble. for 
the budget. meeting af ‘Bhuj has: been 
cited. Evén Shri. Jamnadas . Pabri, one. of 
the writ petitioners, who was the President 
of that Panchayat, was not able to attend 
his office, on account of these abnormal 


conditions in February and March 1974, 


except for one day. 


15. In view of these particulars 
stated in the counter-affidavit it is. clear 
that the disturbances in the State of Guja- 
rat continued throughout March 1974, and. 
even on the date of issue of the impugn- - 
ed notification-the. situation in the "State 
was cd but normal. 


I Assuming: that the Gig aca 
"s had bad after the. dissolution--of the 
` State Assembly :on -March- 15; 1974, the: 
abnormal situation’ in thé: State, which was 
the direct < . product. of the di Ices,: 
continued ‘to exist throughout March 1974:: 
Sufficient :timé: was ‘therefore, requiréd for 

- thé ssituation to limp back ‘to normalcy: 
r dt ds to. be noted that Section 3808-A-(1), ~ 
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of ‘the. existence of a situation. by; 
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reason: of". disturbances. - The- expression 
“Dy: -Feasqn’ ‘of? indicates that the ‘distur- 
.bánces ‘and’ the . ‘situation’ “must. be ra 
ximately ; "connépted..as cause. afid 
The.'situation' envisaged'by this. sub-sec- 
“tion, therefore, may not necessarily.be con-| . 
<terminous with th e distiirbances.. It is suf- 
ficient if the’ ‘situation, is thé ‘immediate out- 
come- of the disturbances; and it subsists. 
The situation after such massive and 
violent disturbances would continue to be 
'disturbed' for some time even after-the 
‘abatement or: overt cessation of the dis- 
buried 


nn 






~ Mr. Phadke, ieapied Counsel ` 
. “for. ae a »pellant- State contends that since 
“ the’ satisfaction of the Government as to 
. the inexpediency of holding elections was 
nota justiciable matter, the giving of a 
wide- or-narrow.' meaning to the phrase 
"to- hold. elections" in Section 808-4 would 
- not affect. the point at issue.? The High ` 
Court, it ‘is’ contended,. erred’ in ‘treatin 
the ‘completion of the ‘prelithinaries, su 
as compilation-of electoral rolls ‘and. for: 
mation’ of constituencies,’ virtually as a 
condition pre to the exercise:of the ' 
power, though the. only condition prece-. 
dent laid. down: by the statute which could 


be tested, by objective ‘standards was the: 
existence o m situation created by the 
isturbances.: 


18. Mr. Nanawati,. learned Coun- 
sel for the respondents (whose arguments : 
have been adcpted by Mr. Bhandare, ap- 
pearing for Respondents .1“and 9),. submit- 
"ted: that the High.Court.was right in hold- 
'ing'that the preliminaries such as delimi- 
tation of. constituencies etc.. belong to a 
n anterior to the conduct of elections 

therefore do not fall within.the ambit 
of the phrase "to hold elections". The 
point pressed into argument, is that Sec- 
tion 303-A presupposed that the election 
machinery was ready and all the preli- 
-minary steps for holding the elections, 
süch as compilation of the voters' lists and 
formation of wards etc, had been com- 
` pleted: but thé process of election had not 
yet started when" disturbances: supervened. 
. - Since; that stage had- not yét reached, the 
power could not be: exercised. 

429: 7 E may be. sernentbered that 

.Séction: 308:A is in the nature of an em- 

. ergency;provision. It was designed to tide 

“over crisis of unprecedented magnitude. 

‘Reasons for the Enactment’ issue by the 
= Government run;as follóws.:- 


-> "The -extended terms of hé Taluka: 
"and -District -Parichayats in the State of 
CE expire on: um Mareh, 1974. ‘These. ` 


AUS 1 
Sd 
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Panchayats have been functioning for more 
than one year after the expiry.of their 
normal term of five years. However, the 
recent disturbances in the State have 
created an atmosphere which is cogenial 
neither to the continuance of these pan- 


chayats for a further period nor for hold- 


ing elections for their reconstitution. It 
is, therefore, considered necessary to en- 
trust the -administration of these pan- 
chayats temporarily to officers appointed 


by the State Government ..:... s... The 
present measure seeks to .......... em- 
power the State Government ..... >, for 


carrying on the administration of the af- 
fairs of panchayats in certain special cir- 
cumstances R E 


20. Now it.is well settled that if 
the language of a statute is susceptible 
of two constructions, the one which ful- 
fils its object is to be preferred to the 
alternative which frustrates it. This canon 
is of particular significance while interpret- 
ing an emergency ‘measure of the kind be- 
fore us. In a recént English case Cannon 
Street Lid. v. Singer & Fried Lander Ltd., 
(1974) 2 WLR 646 (Ch D) while consider- 
ing the uncertain lenguage in a statutory 
instrument made under.an Act with the 
long title “An Act to authorise measures 
to counter inflation”. Meggary, J. refused 
to put on it a construction which would 
make the countering of inflation “so capri- 
cious and easily escapable". 


9]. In the provision under consi- 
deration the phrase “to hold elections" can 
be understood both in a wide and a 
narrow sense. Its wide connotation: will 
include all steps such as the delimitation 
of constituencies, the compilation of elec- 
toral rolls etc. which are a necessary pre- 
liminary to the actual conduct of elections. 
In the restricted sense, this phrase would 


cover only the actual holding of elections. : 


Again, the word "expedient" used in this 
provisions, has several shades of meaning. 
In one dictionary sense, "expedient" (adj.) 
means “apt and suitable to the end in 
view”, “practical and efficient”; “politic”; 
“profitable”; “advisable”, “fit, proper and 
suitable to the circumstances of the case”. 
Tn another shade, it means a device “chara- 
cterised by mere utility rather than prin- 
ciple, conducive. to special advantage 
rather than to what is universally right” 
(see Websters New. International Dic- 
tionary). "EL s TN 

; 22. Since Section 303-A_ has been 
designed to enable the ‘Government to get 
over a difficult situation surcharged with 
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dangerous’ potentialities, the Court must 
construe the aforesaid prec in keeping 
with the context and object of this provi- 
sion, in their widest amplitude. Under 
the provision the Legislature has given to 


-the Government a discretionary power to 


meet the challenge of an extraordinary 
situation arising out of the disturbances. 
The Court therefore would eschew an in- 


. terpretation which attenuates that power 
or impairs its efficacy. — . . 
28. . Nor would the Court sit in. 


ment. 


under Section 308-A is exercisable only 
after the completion of preparatory steps 
preliminary to the. holding of an election. 
The statute -places no. stich fetter on the 
discretion 'of the Government to the ex- 
ercise of the power. We, therefore, nega- 
tive the contentions canvassed. by. Mr. 
Nanawati: 

“24. - Learned Counsel for the res- 
pondents next contended that it -has been 
the positive case of the State that the pre- 
liminaries to the holding of elections re- 
required substantial time. and that was 
why Ordinance 1 of 1974 promulgated on 
January 25, 1974 had conferred power on 


the State Government to extend the terms .._ . 


of District and Taluka Panchayats by one 
year more with effect from March 31, 1974 






and February 28, 1974, respectively. With ` 


reference to the first preamble of the im- 
pugned notification, it is contended, that 
it shows that the power was exercised not 
because of any situation arising out of the 
isturbances but for an extraneous reason, 
namely, that the terms of all Taluka and 
District Panchayats were expiring on the 
91st March, 1974. In this view of the 
matter, says the Counsel, the impugned 
notification is not relatable to the situa- 
tion existing by reason of the disturbances. 
25. This contention also is devoid 

of force. In the first place, the opening 
paragraph of:the impugned notification is 
a recital of a fact .which constituted an- 
other facet of the. situation arising out of 
the disturbances. "Secondly, the real and 


a dominant reason for the exercise of the 
power is contained in the 2nd paragraph 


of the notification (reproduced earlier in 
the judgment) The circumstances and 


reasons which weighed with the: Govern-. 


cp 


‘1974 


` ment in issuing the impugned notification 


' formulation of those proposals. In the ' 
meantime, the terms of taluka pan- 
chayats and district panchayats was 
first extended, upto 282-1974 and 


‘made to hold 


have been set out in the counter-affidavits 
of the Joint Secretary, Mr. Shah. We have 
referred to the same earlier. We will how- 
ever like to point out that although it was 
stated therein that Government, on being 
so advised, was of the view that after the 


81st March, 1974, the Government on ac-: 


count of the cessation of the operation 
of Ordinance 1 of 1974, would 


chayats further, it was pleaded that as 
"the disturbances continued also in March 
1974, it was felt by the Government that 
it was not expedient in the then citcum- 
stances to hold elections to the Taluka and 
District Panchayats". 


26. In para 6-C of the counter, the 
Joint Secretary has explained bow the 
efforts made by the Government to hold 


'the elections were thwarted by the super- 


vention of the disturbances. Avers he: 


“L deny that no efforts were at all 
elections of the Taluka 
Panchayats or the District Panchayats be- 
fore March 81, 1974. In fact the process 
of holding elections was initiated as early 
as in August 1978, when the Development 
Commissioner called for the proposals for 
the delimitation of constituencies from the 
Collectors. The Development Commis- 
sioner had also instructed Collectors to 
consult taluka Panchayats and district Pan- 
chayats while formulating the proposals of 
delimitation of the constituencies. An 
Assistant Development Commissioner visit- 
ed most of the districts to expedite the 


then extended upto 31-8-1974 as set 


out hereinabove. 


of Gujarat, the situation was such that it 
was not expedient to hold elections for 
the reconstitution of any of the taluka and 
district panchayats.”, 


9T. In the counter it is also stated 
that one of the demands of the agitators 
was that the terms of the panchayats, who 
had served more than their normal terms, 
should not be extended further. That 
weighed with the Government in decid- 
ing that it was not  politic in the then 
prevailing conditions to extend the terms 
of the panchayats which on account of the 
extensions had already been continued for 
a period of about seven years. The Joint 
Secretary made this point in the counter 
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ve no. 
power to extend the terms of the Pan-. 


However, due to wides- : 
pread disturbances throughout the State - 
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by citing illustration of Baroda Corpora- 
tion thus: `- : - "ET 
“The example of Baroda Municipal 
Corporation where the term of that body 
was extended for the seventh year and 
where corporators had to resign per pres- 
sure was also in the mind of the Govern- 
ment. The Government accordingly decid-' 


' ed in the ‘overall interest of the State and 


the Panchayati Raj not to extend the terms 
of taluka and district Panchayats". 


98. ^ The averments in paragraphs 2 
and. 6-C (quoted above) in the counter- 
affidavit of the joint Secretary between 
themselves furnish a complete answer to 
the contention advanced on behalf of the 
Respondents. 


29. The further point canvassed by 
Mr., Nanawati is that even assuming there 
were two powers with the Government in 
a situation where elections could not be 
Held, in whatever sense the word election. 
is construed, resort to a more drastic and , 
undemocratic provision itself 


vanced before the High Court, also, and 
was negatived. We also do not find any 
merit in it. ` 

30. The constitutional validity of 
the provisions of Section 308-A and Sec- 
tion 17 (2) has not been assailed before 
us. As ri ty pointed out by Mr. Phadke, 
Sections 17 (2) and 808-A operate. in sepa- 
rate fields. Their objects are also different, 
Whereas the purpose of Section 17 (9) is 
to ensure the continuity of the panchayats, 
the object of Section 308-A is to confer 
powers regarding dissolution of pan- 
chayats, in the special situation created by 
the disturbances and to enable the Govern- 
ment to carry on the administration of the 
affairs of the panchayats through State 
officers, pending their reconstitution. It 
has been repeatedly averred in categorical 
terms in the counters that the Govern- 


ment exercised its power under S. 308-A 


in view of the peculiar situation -arising 
out of the disturbances. Even if the Gov- 
ernment had the power under S. 17 (2) to 
extend the terms of the panchayats beyond 
March 81, 1974, it could not be said in 
the circumstances of the case, that in 
choosing to act under Section 308-A, it 
had acted maliciously, the operational 
fields of these two provisions being so dif- 
ferent and divergent. We would, there- 
fore, overrule this contention, also. l 

81. These, then, are the reasons in 
support of our Order, announced on the 
27th September, 1974, whereby we had 


allowed these appeals and set aside the 


exhibits | 
malice in law. This argument was ad- . 


En E Shaik . 
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“We hops that the Government 


will” px Prompt measures to.hold the 


i elections expeditiously ' ‘and. will not use ` 


. this. dgment as .an. excuse. to, postpone 
e: elections indefinitely.. On 27th "Septem: `. 
` bes :1974, when we declared sour. order, ` 
. we had asked ‘Counsel for the State Gove :: 


ernment to impress upon his ‘clients’: the ` 


need, especially in the present climate, to: 


preserve the. democratic processes. - 
i: Appeal allowed. 


i i 


AIR 1974 SUPREME COURT 2940. 
(V 61 C 420) 
D. G. PALEKAR, P. N. BHAGWATI . 
‘AND V. R. KRISHNA IYER, JJ. - 


re Haru Sarkar, Petitioner v. The Stats 
“of West: Bengal, Respondent. : 


z^ 1974, 


Index ‘Note :- = S Katene of In- ' 


ternal Security AA (1971), Ss. 3 and 8 — 
«Activity prejudicial to maintenance of sup- - 
“plies and, services essential: to the com- 
munity — Detention of notorious railway 
. criminal — Grounds: — Grounds referring 
only to one incident — Validity of deten“ 
tion — (Constitution of India, Art. 22 (5) ). 
.AIR 1974'SC 832, Applied. 
Brief Note :— (A) Where although the 
grounds- of detention supplied to the de- 
tenu, a notorious railway criminal, indi- . 
-cated a solitary. incident of-theft of rail- - 
way goods, the D. M. in arriving at his ` 
satisfaction, had 
. the fact that thé porton y was a notorious 
i N criminal : 


communicating the real ground for de- 


" tention.arid so,.there was no violation of : 


* the statutory provision in Section*8 or of. 
the. constitutional safeguards in Article 22, 


Cl." (5)- of Constitution. AIR 1974 SC 832, . 


“Applied. : - (Para. 1 
Cases Referred : : Chronological Paras : 
AIR 1974 SC-679 = W. P..Nos. 1679 of 
: 1973 Etc. D/- 1-2-1974; = 1974 Cri LJ | 
Hanif v. State of West 

Bengal A 


“AIR 1974 SC 806 “= W. P. No. 1456 ot C 
- 1974 Cri LJ 690, 


1978, D/- 8-2-1974 — 
Bhut Nath. -Mote v. State of West 
: Bengal 


.. HR/IR/B93/74/MVJ 





“Haru Sarkar v. State of W. B. (Bhagwati J.) ^ 
judgment of the High. Court, dass the: 
petes tobear their. own dsts* throu out. 


. view to preven 


Writ Pety. No. 54 of 1978, D/- 263. - 


taken into account also. 


ALB | 
AIR 1874 SC 882 = W.:P. No. 20 “of 1978, oi 
Df- 22-2-1974 = 1974 Cri LJ 702, Anil B 
De v..State of West Bengal S 
` The Judgment: of the Court was ns 
vered by.  . = 
BHAGWATI” J.i— This is a petito 
for a writ of habeas ` cons preferred by - - 
‘the petitioner from jail for quashing and ` 


setting aside an order of detention dated -- . 


“18th July, 1972 passed against him.. The - 
"order of detention was passed by thé Dis- . 
trict Magistrate, 24-Parganas under sub- 
_section D read with sub-section (2) of 
S. 8 of the Maintenance of Internal Secu- 
rity Act, 1971 on` the.ground that it was 
necessary to detain the. Qpetioner. with a. 

FT om acting in any 
` manrier . prejudici ‘the maintenańce of 
- supplies an 


‘at the time of-his. arrest. These grounds, 
-reférred only - to” one incident which was 
described in the following terms: 

" "That on 28-4-1972 at about 21.85 hrs. 
you and your associates broke open lóca- ^. 
tion box No. 15/6, 6.TRGHT situated. near. - 
` K. M. Post No. 16/13. at Sodeptir Rly. ‘Yard : 
and committed theft in respect ;ó f costly - 
-équipments- therefrom and damaged the 
box and as a result electric signalling 
devices went out of order distrupting train . 
‘communication for a considerable period. 
The duty R. P. F. intercepted in your 
operation and with the help of the mem- . 
ber of public arrésted two of your associa- `. 
-tes on the spot with some stolen batte m 
charger.. You escaped but subsequent. y i: 


-'arrested. ` 


Your actions affected: services ‘and . 


..: supplies, essential to: the ‘community. 
Held, that: there was. tio | dafemity. in 


You have thus acted in a manner pre- 


judicial to the maintenancé of supplies and .~ 


Services essential to the community." 


. Though only this:single solitary. incident gx 


the. communication .. 


'was referred to in 
datéd 18th July, 1972' as forming the basis | 
of. the ‘making -of -the. order -of detention, 
the District Me be in paragraph 7 of. 
.the affidavit fil himin reply to the = 
petitioner. stated -w. at. according to the.. 
petitioner was something much more than 
this single incident:  . 

“I further. state that the deter PE 
tioner is a notorious railway criminal. . : 
appears. that on 98-4-1972 the peace: 
and his associates broke open Location . 
- Box 15/6, 6 TGRHT situated near K. M. 


Post No. -16/13 at Sodepur Railway , Yard 


ec 


services essential to thé com- . 
.. munity, The grounds on which the order '* 
- of detention was made were intimated to. |” 
“the petitioner by a communication dated ^ . 
18th July, 1972: served on the petitioner - 


1974 


and committed theft in respect of. costly 
signalling equipments therefrom and 
damaged the box and in consequence 
whereof electric signalling devices of the 
said area went out of order and disrupted 
train communications. The activities of 
the petitioner affected services and sup- 
plies essential to the community and so 
he was detained under the said Act.” 


The argument of the petitioner was that 
in arriving at his subjective satisfaction 
that it was necessary to detain the peti- 
tioner with a view to preventing him 
carrying on prejudicial activities, the Dis- 
trict Magistrate took into account not only 
the solitary incident intimated tothe peti- 
tioner by the communication dated . 18th 
July, 1972, but also the fact that the peti- 
tioner was a notorious railway criminal. 
This additional ground of notoriety signi- 
fied a course Td conduct consisting of a 
series of similar activities and though it 
clearly went into the formation of the 
satisfaction of the District Magistrate, it 
was not communicated to the petitioner 
and the petitioner had, therefore, no op- 
portunity of making his representation 
against it. This, contended the petitioner, 
constituted violation of the constitutional 
safeguard in Article 22, clause 5, which 
finds its counterpart in statutory enactment 
in Section 8 of the Act. Now, there can 
be no doubt — and that has been repea- 
tedly laid down by this Court in a series 
of recent decisions commencing from Sheik 
Hanif v. State of West Bengal, W. P. Nos. 
1679 of 1973 etc., D/- 1-2-1974 = (report- 
ed in AIR 1974 SC 679) and Bhut Nath 
Mote v. State of West Bengal, W. P. No. 
1456 of 1978, D/- 8-2-1974 = (reported in 
AIR 1974 SC 806) — that if any factual 
components constituting the real grounds 
for detention have not been fairly and 
fully put across to the detenu so as to 
enable him to make an effective answer, 
the order of detention would be invalid 
as being in contravention not only of the 
statutory protection under Section 8 of 
the Act but also of the constitutional 
guarantee under Article 22, clause (5). We 
do not think it is possible to say on the 
facts of the present case that anything 
more. was relied upon by the District 
Magistrate than what was already con- 
tained in the communication dated 18th 
July, 1972. The facts of this case are 
identical in material respects with those of 
Anil De v. State of West Bengal, W. P. 
No, 20 of 1973, D/- 22-2-1974 = (AIR 1974 
SC 832) and the reasons which prevailed 
with this Court in holding that there was 
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S.N. Mathur v. R. K. Mission 


om: 


S. C. 2241... 


no defect or infirmity in the communica- 
tion of the real. grounds for detention ‘must 
apply equally in reaching the:same con- 
clusion in the present case. We need not 
repeat what has been stated by this Court 
in W. P. No. 20 of 1978, D/- 22-2-1974 = 
(reported in AIR 1974 SC 832). We affirm 
the ratio of that decision and, for the 
same reasons, hold that in arriving at the 
requisite satisfaction the District Magis-| 
trate did not rely on any grounds not com- 
municated to the petitioner and in the 
making of the order of detention there 
was no violation of the statutory provision 
in Section 8 or of the constitutional safe- 
guards in Art. 22, clause (5). 


. 2. ` The petition, therefore, fails and 
the rule is discharged. 
Petition dismissed. 


AIR 1974 SUPREME COURT 2241 
(V-61 C 421) 
. (From: AIR 1978 All 249) 
-H. R. KHANNA, M. H. BEG AND 
V. R. KRISHNA IYER, JJ. 


Sant, Narain Mathur and others, Ap- 
pellants v. Rama Krishna Mission and 
others, Respondents. 


Civil Appeal No. 689 of 1978, DI- 
27-9-1974. 


Index ‘Note :— (A) Constitution of 
India, Art. 136 — New plea — Decree for 
possession of entire property granted. by 
trial court — Plea that plaintiff was en- 
titled only to joint possession not raised 
in trial Court and also in High Court — 
Plea cannot be taken in special appeal. 
AIR 1978 All 249, Affirmed. 


_ Brief Note :— (A) In a suit for posses- 
sion the trial Court granted a decree for 
possession of the entire property in dis- 
pute in favour of the plaintiff. No plea 
was taken on behalf of the defendants 
either in the trial Court or in the High 
Court that the plaintiff was entitled only 
to a decree for joint possession because 
of his being a co-sharer. It was observed 
in the judgment of the High Court that 
the finding of the trial Court on the issue 
of possession was not challenged before 
the High Court. It was not alleged in 
the application under Section 133 before 
the High Court or in the special leave 
petition that the finding of the trial Court 
was challenged before the High Court 
and that.the observation of the High 
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2242 S. C.  [Prs. 1-2] 


Court in this respect was factually in- 
correct. 

Held, that the appellants could not 
be allowed to take the plea for the first 
time in the pem appeal. AIR 1978 All 
249, Affirmed. (Para 13) 

Held, further, that the trial Court 
came to a conclusion that the plaintiff ac- 
quired full ownership ri 
in SUD The High Court did not go 
into that aspect of the matter as no need 
arose. In case the appellants were al- 
lowed to take the new plea, the case 
would have to be remanded to the High 
Court for dealing with and recording a 
finding on that as Since the parties 
who claimed rights and interest in the 
property in dispute were all dead a final 
curtain should be drawn on the long drawn 
litigation. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1967 Cal 116, Abdul E-mid v. 

Durga Charan Das s 12 
AIR 1951 Pat 815 — 81 Pat L'T- 84, Abdul 
Kabir v. Mt. Jamila Khatoon 12 
AIR 1942 Pat 897 = 23 Pat LT 294, Ram 
Rambijaya Prasad Singh v. Ramjivan 
Ram 12 
AIR 1935 Cal 646 = 40 Cal WN 81, Joy 
Gopal Singha v. Probodh Chandra 12 
1913-9 KB 412, Muir v. Jenks 12 
AIR 1929 Cal 28 = 49 Cal LJ 83, Naresh 
Chandra v. Hayder Sheikh 12 
1894-1 QB 667, Hughes v. Justin 12 

The Judgment of the Court was deli- 
vered by 

KHANNA, J.:— This is an appeal by 
special leave against the judgment of the 
Allahabad High Court reported in AIR 
1973 All 249 affirming on appeal the deci- 
sion of the trial court whereby a decree 
for possession of the property in dispute 
had been awarded in favour of Capt. J. N. 
Mitra deceased-plaintiff, now represented 
by Rama Krisbna Mission and other res- 
pondents, against Smt. Dayali Devi and 
Smt. Deva Devi deceased-defendants, now 
represented by Sant Narain Mathur and 
other appellants. Although the question 
involved in appeal lies within a narrow. 
compass, the case has a long history going 
back to the end of the last century, an 
it would, therefore, be necessary to set out 
the detailed facts. Dr. Chandan Singh 
who hailed from Pilibhit settled in Dehra 
Dun towards the end of the last century. 
Dr. Chandan Singh had two sons Tog 
Singh and Shamsher Singh and two daugh- 
ters Deva Devi and Lachmi Devi. Dayali 
Devi was the wife of Shamsher Singh. On 
March 20, 1897 Dr. Chandan Singh ex- 
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ecuted a will. After making provision 
for the maintenance of his two wives and 
the marriage expenses of daughter Deva 
Devi, Dr. Chandan Singh bequeathed his 
estate in equal shares to his sons Tegh 
Singh and Shamsher Singh for their lite- 
time. The relevant part of clause 6-B of 
the will read as under: 


“By way of pois I deem it neces- 
sary to make it clear that by this writing 
I want to give a moiety share, at the 
most, to each of my both the sons, in the 
income of the estate left by me for their 
lifetime : and after each of them, his son 
or legal heir shall have absolute proprie- 
tary right to the extent of one-half sub- . 
ject to the age aforementioned. In case 
one of the brothers dies issueless and the 
other brother may be alive at that time, 
(i.e., after the death of the former), then 
the deceased brother’s wife shall be entitl- 
ed to receive maintenance allowance only 
and the property shall vest in the surviv- 
ing brother. Should both of them die 
issueless, their legal heirs shall become 
entitled to all as mentioned above, at the 
most, to the extent of one-half share." 
Chandan Singh died on April 1, 1897. 
Tegh Singh, elder son of Chandan Singh, 
died issueless in 1908. On July. 14, 1944 
Shamsher Singh, younger son of Chandan 
Singh, executed a will. Shamsher Singh 
before that had been married to Dayali. 
Devi but he had no issue from her. The 
will related to the entire estate of Shamsher 
Singh, including the property in dispute, 
and was executed by Shamsher Singh on 
the assumption that he was the full owner 
of that prope By this will Shamsher 
Singh appointed Capt. J. N. Mitra as the 
executor of his estate. Shamsher Singh 
gave a right of residence and maintenance 
to his wife Dayali Devi. He also made 
provision for the residence and mainten- 
ance of his sister Deva Devi. The entire 
estate was bequeathed to Ram Krishna 
Mission and the bequest was to take effect 
after the death of Dayali Devi. Shamsher 
Singh died issueless on January 20, 1946 
leaving behind his widow Dayali Devi and 
sister Deva Devi. 


2. | On December 10, 1946 Capt. 
J. N. Mitra applied for grant of probate 
of the will of  Shamsher Singh in the 
Allahabad High Court. Dayali Devi con- 
tested the aforesaid petition and also set 
up a rival will. The High Court did not 
accept the plea of Dayali Devi regardiag. 
the rival will. Probate was granted to 
Capt. Mitra on March 18, 1949. Dayali 
Devi filed Letters Patent appeal against 
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the order of the single Judge granting pro- 
bate to Capt. Mitra but her appeal was 
dismissed on March 14, 1952. 


8. On July 15, 1952 Dayali Devi 
filed civil suit No. 54 of 1952 against 
Capt. Mitra, Rama Krishna Mission and 
Deva Devi in the court of the Civil Judge 
Dehra Dun for a declaration that she was 
the owner of all movable and immovable 
properties of her husband Shamsher Singh. 
According to the claim of Dayali Devi, 
as the legal heir of Shamsher Singh she 
became entitled to the aforesaid proper- 
ties under the will of Chandan Singh. 
Dayali Devis suit was dismissed by the 
trial court on November 7, 1958. It was 
held that Dayali Devi did not acquire any 
interest under the will of Chandan Singh. 
The trial court came to this conclusion 
on the basis of the Privy Council deci- 
sion in Tagore v. Tagore, (1872-73) Ind 
App Sup Vol. p. 43 (PC) that a bequest 
in favour of unborn persons was void. It 
was observed that Chandan Singh did not 
intend to give any property to any legal 
heir ofhis sons except to their sons. The 
court held that part of the property 
bequeathed by Shamsher Singh was his 
self-acquired property. It was also held that 
Shamsher Singh was entitled to one-half 
share for his life in the property bequeath- 
ed to him by Chandan Singh. Regarding 
the other half share which was bequeathed 
for his life to Tegh Singh, the Court held 
that after Tegh Singh’s death Shamsher 
Singh became absolute owner of that. As 
Dayali Devi was held not entitled to the 
property in question under the will of 
Chandan Singh, her suit was dismissed. 


4. Dayali Devi filed appeal No. 
605 of 1958 against the judgment and 
decree of the trial court TE her 
suit. The Allahabad High Court dismis- 
sed the appeal as per judgment dated 
November 21, 1961. It was held by the 
High Court that Chandan Singh never in- 
tended to give by his will to his sons’ 
widows anything more than a right of 
maintenance. Dayali Devi as such was 
held to have no right in Chandan Singhs 
property under his will. Shamsher Singh, 
it was further held, was the heir of Tegh 
Singh who had died issueless. There was, 
in the opinion of the High Court, no dif- 
ficulty in the way of Shamsher Singh ex- 
ecuting a will with respect to half of the 
estate of Chandan Singh which had been 
earmarked for the maintenance of Tegh 
Singh. As regards the other half share 
intended for Shamsher Singh, although the 
High Court observed that his sister Deva 


S. N. Mathur v. R. K. Mission (Khanna J.) 


[Prs. 2-7] S. C. 2248 


Devi seemed to be his legal heir, it did not 
go into this aspect of the matter as Deva 
Devi had made no claim. Another finding 
of the High Court was that Dayali Devi 
was born in 1904 and as such was not in 
existence at the time of the death of 
Chandan Singh in 1897. Following the 
case of Tagore v. Tagore (supra), the High 
Court held that Dayali Devi being not in 
existence at the time of Chandan Singh’s 
death could not acquire any interest in 
his estate under his will Dayali Devi 
was consequently held not entitled to 
challenge Shamsher Singh's will. 


.5. In the meantime during the 
pendency of Dayali Devi's suit No. 54 of 
1952 in the trial court, Capt. Mitra filed 
on February 1, 1958 suit No. 31 of 1958 
giving rise to the present appeal against 
Dayali Devi. This was a suit for posses- 
sion of the property, details of which are 
as under: 

(1) Kothi No. 7 Kutcheri Road, Dehra 
Dun known as Tega Villa. 

B One shop being part of No. 4, New 
Road, Dehra Dun in which a Chemist and 
Druggist’s business styled Dr. Chandan 
Singh and Sons used to be run. 

9 Haveli being part of No. 4, New 
Road, Dehra Dun in the occupation of 
Shri B. K. Mukherji Vakil tenant. 

(4) Haveli being part of No. 4, New 
Road, Dehra Dun. 

(5) Kothi known as Visharanti situat- 

ed at Kishanpura, Rajpur Road, Dehra 
Dun. 
Capt. Mitra claimed possession of the 
above mentioned properties as the execu- 
tor appointed under the will of Snamsher 
Singh. 


6. Deva Devi was impleaded as a 
defendant in the above mentioned suit on 
her application as she claimed the pro- 
perty in dispute in her own right. 

7. | The trial court awarded a 
decree for possession of the property in 
dispute in favour of the plaintiff against 
the defendants on March 27, 1908. It 
was held that Shamsher Singh had execut- 
ed will dated July 14, 1944 while being of 
sound disposing mind. Vishranti kothi was 
held to: be self-acquired property of 
Shamsher Singh. As regards Kothi No. 7, 
Kutcheri Road, the court held that the 
superstructure thereof was the selfacquir- 
ed property of Shamsher Singh, while the 
site of that kothi was his ancestral pro- 
perty. The shop and the two Havelis. on 
New Road were held to be ancestral pro- 
perties of Shamsher Singh. Dayali Devi, 
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it was held, had no interest in the estate 
of Chandan Singh as she: was not born 
when Chandan Singh had died. As re- 
ards Deva Devi, the trial court observed 
that Chandan Singh did not intend to 
create any interest in favour of his 
daughters. Shamsher Singh was held to 
have acquired full ownership rights in the 
assets lett by Chandan Singh. In the re- 
sult a decree for possession of the pro- 
perty in dispute was awarded in favour 
of Capt. Mitra against Dayali Devi and 
Deva Devi. 


8. Dayali Devi filed appeal No. 
360 of 1963 against the decree for pos- 
session of the property in dispute. Deva 
Devi filed an cation to appeal against 
that decree in forma pauperis. Deva 
Devi's application in this respect was re- 
jected by the High Court on September 
18, 1963. Deva Devi thereupon filed 
cross-objections, but her cross-objections 
too were dismissed by the High Court on 
April 24, 1964 on the ground that they 
were barred by limitation as well as on 
the ground that they were not maintain- 
able. Deva Devi thereafter filed applica- 
tion for review of the judgment of the 
trial court, but this application was dis- 
missed by the trial court on August 18, 
1965. Deva Devi died on November 29, 
1966, The High Court as per order dated 
December 20, 1967 directed that Deva 
Devis name be struck off. As Dayali 
Devi made a claim that Deva Devi had 
executed a will in her favour, the High 
Court observed that the question whether 
Dayali Devi was legatee of Deva Devi 
would be determined, if necessary, at the 
time of the hearing of the appeal. Dayali 
Devi too died during the pendency of her 
appeal in the High Court on November 
10, 1968. Four persons, including the 
three appellants, and Durga Prasad res- 
pondent No. 4 ae to the High Court 
to be substituted in appeal as legal re- 
presentatives of Dayali Devi on the 

ound that Dayali Devi had two days be- 
ore her death executed a will in their 
favour. The High Court as per order 
dated August 4, 1972 allowed the said 
application for substitution on the ground 
that even as intermeddlers the applicants 
would be legal representatives of Dayali 
Devi. 


9. On October 19, 1972 the High 
Ceurt dismissed appeal No. 860 of 1963 
which had been filed by Dayali Devi. It 
was observed that the finding of the trial 
Court that Kothi Vishranti and superstruc- 
ture of Kothi No. 7, Kutcheri Road were 
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self-acquired properties of Shamsher Singh 
had not been challenged in appeal. It 
was further observed that the finding ot 
the trial court that Shamsher Singh had 
become full owner of one half share of 
Tegh Singh in the estate of Chandan 
Singh too. had not been challenged. So 
far as the rights of Deva Devi were con- 
cerned, the High Court observed that the 
decree which had been awarded in favour 
of Capt. Mitra against her was bindin 

on Deva Devi as her application to appea 
in forma pauperis as well as her cross- 
objections had been dismissed. Deva 
Devi's successors could not, therefore, 
challenge the decree awarded against her. 
Dealing with the case of Dayali Devi, the 
High Court held that she was bound by 
the findings given against her in the ear- 
lier appeal No. 605 of 1958. The afore- 
said judgment, it was observed, operates 
The 
counsel for the appellant also referred be- 
fore the High Court to Order 41, Rule 33 
of the Code of Civil Procedure and con- 
tended that the trial court had wrongly 
held that Deva Devi had no interest in 
Chandan Singh’s estate on the death of 
Shamsher Singh. The High Court was 
asked to set aside that error by recourse 
to the above provision of the Code of Civil 
Procedure. The High Court rejected this 
contention because it was of the view that 
the power under Order 41, Rule 88 of the 
Code could be exercised only if as a result 
of interference in favour of the appellant, 
it became necessary to re-adjust ihe rights 
of other parties. If in a case the appel- 
lant failed to substantiate the grounds 
upon which he sought relief frora the ap- 
pellate court and his appeal failed on 
merits, the epe cord not ask the 
court to consider and decide points which 
could have risen only if another party had 
filed an appeal. An observation was also 
made by the High Court that Dayali Devi 
was approbating and reprobating as she 
herself had set up a will by Shamsher 
Singh on the basis that ne was the full 
owner of the property in dispute. 


10. After the dismissal of the ap- 
peal, the appellants applied to the Hign 
Court under Article 133 of the Constitu- 
tion for certifying the case to be fit for 
appeal to this Court. This application 
was dismissed by the High Court as per 
order dated February 21, 19783. The ap- 
pellants thereupon filed the present ap- 
peal by special leave, 


1. Mr. Andley on behalf of the 
appellants has at the outset referred to 


1974 


the following observations in the judg- 
ment of the High Court: 


"Here it may, however, be mention- 
ed and noted that the finding of the trial 
court on the above issues was not chal- 
lenged before us by the learned counsel 
for the appellants. The finding is as 
follows : 


‘I, therefore, hold that the land on 
which Kothi No. 7 Kutchery Road, Dehra- 
dun stands and properties detailed at No:. 
2 to 4 in the Schedule appended to the 
plaint i.e. shop and two Havelies belong- 
ed to Dr. Chandan Singh deceased and 
were the ancestral properties in the hands 
of Shamsher Singh deceased and Kothi 
Known as Vishranti detailed at No. 5 in 
the Schedule and the constructions now 
known as 7, Kutchery Road, are self- 
acquired properties of Shamsher Singh 
deceased.” 


It is submitted by the learned counsel that 
the High Court was in error in observing 
that the finding reproduced above ha 
not been challenged in the High Court. 
We are unable to accede to this submis- 
sion. The observation of the High Court 
that the above finding had not been chal- 
lenged by the learned counsel for the ap- 
ellsats is unequivocal, and we find it dif- 
ficult to believe that the learned Judges of 
the High Court would state it in their 
judgment that the finding reproduced 
above had not been challenged before 
them even though the counsel for the ap- 
pellants had actually challenged the samo. 
It is not disputed by Mr. Andley that the 
same counsel who argued the appeal also 
filed application before the High Court 
for obtaining certificate of fitness for ap- 
peal to the Supreme Court. It was not 
mentioned in that application that the 
observation in the judgment of the High 
Court that the finding reproduced above 
had not been challenged was incorrect. 
Had the aforesaid finding in fact been 
challenged and the observation made by 
the High Court in this respect was incor- 
rect, one would normally expect this fact 
to be mentioned in the forefront of that 
application. The fact that there was even 
no reference to such incorrect observa- 
tion shows that the stand now taken is the 
result of an afterthought. It is also signi- 
ficant that even in the special leave peti- 
tion which was filed in this Court no 
oud was taken that the finding repro- 
uced above had been challenged before 
the trial court and that the observation of 
the High Court in this respect was factual- 
ly incorrect. 
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12. The main contention advanced 
by Mr. Andley is that the trial court and 
the High Court were in error in awarding 
a decree for possession of the entire pro- 
perty in dispute in favour of Capt. Mitra. 
It is urged that Shamsher Singh was owner 
of only one-half of the estate of Chandan 
Singh after the death of Tegh Singh and, 
as such, Capt. Mitra, who was the executor 
appointed under the will of Shamsher 
Singh, could even in a suit against a tres- 
passer obtain only a decree for joint pos- 
session to the extent of one-half share. 
The learned counsel in this context has 
referred to two English decisions, Hughes 


v. Justin, 1894-1 QB 667 and Muir 
v. Jenks, 1918-2 KB 412 wherein it 
was held in claims for recovery of 


money that the plaintiff was not entitl- 
ed to judgment for an amount in excess 
of that which was actually due to him. 
Reference has further been made to the^ 
cases, Naresh Chandra Basu v. Hayder 
Sheikh, AIR 1929 Cal 28; Joy Gopal Singha 
v. Probodh Chandra, AIR 1985 Cal 648; 
Abdu! Hamid v. Durga Charan Das, AIR 
1967 Cal 116; Ram Rambijaya Prasad Singh 
v. Ramjivan Ram, AIR 1942 Pat 397 and 
Abdul Kabir v. Mt. Jamila Khatoon, AIR 
1951 Pat 315 in support of the proposi- 
tion that a co-sharer in a suit against a 
trespasser can get a decree for joint pos- 
session of the property to the extent of 
his share only. As against the above, Mr. 
B. Sen on behalf of the contesting respon- 
dents has argued that the contention that 
the plaintiff was entitled only to a decree 
for joint possession should not be enter- 
tained in appeal to this Court as no such 
plea was taken either in the trial court or 
in the High Court. After hearing the 
learned counsel for the parties, we are 
of the view that the submission made by 
Mr. Sen in this behalf is well founded. 

13. The present suit for possession 
of the property in dispute was filed by 
Capt. Mitra on February 1l, 1958 on the 
‘allegation that Shamsher Singh was the 
owner of that property and had executed 
a wil whereunder the plaintiff was ap- 

inted the executor of Shamsher Singh’s 

ate. As under the will a right of main- 
tenance and residence was given to Dayali 
Devi, the plaintiff sought possession of 
the property in dispute subject to the right | 
and interest of Dayali Devi under the will 
of Shamsher Singh. The trial court held 
that Shamsher Singh had acquired full 
ownership rights in the assets left by 
Chandan Singh. When the matter came 
up in appeal before the High Ceurt, it 
found that the appeal must fail beeause 
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the decree awarded against Deva Devi 
had become final and because Dayali Devi 
was bound by the previous decision dated 
November 21, 1961 of the High Court. 
The High Court under the circumstances 
did not consider it necessary to construe 
- the will of Chandan Singh and to decide 
whether the finding recorded by the trial 
court that Shamsher Singh had become 
the absolute owner of the entire estate of 
Chandan Singh was correct or not. No 
plea was taken on behalf of the defend- 
ants either in the trial court or in the 
High Court that the plaintiff was entitled 
only to a decree for joint possession be- 
cause of his being a co-sharer and not 
to a decree for exclusive possession of the 
property in dispute. As no such plea was 
taken in the trial court and the High 
Court, we are of the opinion that the ap- 
pellants should not be allowed to take 
this plea for the first time in this Court. 
In arriving at this conclusion, we have 
taken into account the various facts and 
circumstances of the case. One such cir- 
cumstance is that the above plea is now 
being set up by persons who admittedly 
had no relationship with Chandan Singh, 
Shamsher Singh or his widow Dayali Devi. 
The appellants, as already mentioned, base 
their claim upon a will which, according 
to them, was executed by Dayali Devi two 
days before her death. . 





14. A very important circumstance, 
which has weighed with us, is that the 
suit giving rise to this appeal was institut- 
ed more than 16 years ago on February 
1, 1958. During the entire period of more 
than 14 years that the case remained 
pending in the trial court and the High 
Court, the plea now sought to be raised 
was never taken. The suit instituted in 
1958 was the offshoot of a litigation be- 
tween the parties which started in Decem- 
ber 1946 when an application was filed 
by Capt. Mitra for the grant of a probate 
of the will of Shamsher Singh. Although 
the probate proceedings ended as a result 
of the dismissal of the appeal of Dayali 
Devi against the order granting probate, 
the litigation between the parties continu- 
ed and showed no sign of abatement be- 
cause Dayali Devi filed in 1952 a suit for 
declaration in respect of the property left 
by Shamsher Singh. It would thus ap- 
pear that we have reached the culminating 
point of a litigation which arose out of 
a wil executed in the last century and 
which has been pending in one court or 
the other since before the dawn of in- 
dependence. The question is whether we 
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should call a halt and put an end to this 
litigation or whether we should allow the 
litigation to take a further meandering 
course which must necessarily be the case 
if we allow the new plea to be raised in 
this Court. It has already been mention- 
ed that the trial court held that Shamsher 
Singh had acquired full ownership rights 
in the assets left by Chandan Singh. The 
High Court did not go into this aspect 
of the matter as the need for doing so 
did not arise in the light of the conten- 
tions advanced on behalf of the appellants 
before the High Court. In case the ap- 
pellants are now allowed to take the new 
plea, the case would have to be remanded 
to the High Court for dealing with and 
recording a finding on the above aspect 
of the matter. The High Court shall have 
also in that event to go into the question 
as to whether Dayali Devi could deny 
the title of Shamsher Singh to the entire 
property in dispute in view of the fact 
that she herself had set up a will of 
Shamsher Singh on the assumption that he 
was the full owner of the poret in dis- 
pute. The High Court did not fully deal 
with this aspect of the matter beyond ób- 
serving that Dayali Devi was approbating 
and reprobating. Deva Devi and Dayali 
Devi, who claimed rights and interest in 
the property in dispute, are now no more. 
So is Capt. Mitra who was the party array- 
ed against the two ladies in the litigation. 
It is time, in our opinion, that we draw 
the final curtain on this long drawn litiga- 
tion and not allow its embers to smoulder 
for a further length of time, more so when 
the principal contestants have all departed 
bowing as it were to the inexorable law 
of nature. One is tempted in this context 
to refer to the observations of Chief Jus- 
tice Crewe in a case concerning peerage 
claim made after the death without issue 
of the Earl of Oxford. Said the learned 
Chief Justice : 


"Time hath its revolutions; there must 
be a period and an end to all temporal 
things—an end of names, and dignities and 
whatsoever is terrene, and why not of De 
Vere? For where is Bohun? Where is 
Mowbray? Where is Mortimer? Why, 
which is more and most of all, where is 
Plantagenet? They are all entombed in 
the urns and sepulchers of mortality.” 


What was said about the inevitable end 
of all mortal beings, however eminent 
they may be, is equally true of the affairs 
of mortal beings, their disputes and con- 
flicts, their ventures in the field of love 
and sport, their achievements and failures 
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for essentially they all have a stamp of 
mortality on` them. i 
15. The appeal fails and is dismis- 


sed with costs. 
Appeal dismissed. 


AIR 1974 SUPREME COURT 2247 
(V 61 C 422) 
(From: Andhra Pradesh) 


H. R. KHANNA, M. H. BEG AND 
V. R. KRISHNA IYER, JJ. 


Mirza Nausherwan Khan and anothér, 


Appellants v. The Collector (Land Acqui- . 


sition) Hyderabad, Respondent. 


Civil Appeal No. 2025 of 1968, D/- 
26-9-1974. 


Index Note :— (A) Land Acquisition 
Act (1894), S. 28 — Case under Hydera- 
bad Land Acquisition Act (9 of 1809 Fasli) 
— Compensation — Assessment of — Dif- 
ferential valuation — Principle of belting. 
ATR 1951 Cal 246 and AIR 1953 Trav-Co 
177, Ref. 


Brief Note :— (A) There is no doubt 
that when the Court has to deal with value 
of an extensive plot of land in a City the 
strip that adjoins an important road will 
have a higher value than what is in the 
rear, for obvious reasons of potential ‘user 
or commercial exploitation. While no 

eneral principle can be laid down in 
ese matters, local circumstances guide 
the Courts. AIR 1951 Cal 246 and AIR 
1953 Trav-Co 177, Ref. (Para 8) 


There is a well established distinc- 
tion between the value of a tiny plot as 
being no measure when a large area is 
acquired. (Para 8) 

Where the High Court adopted a 
multiple of 27 times of rent fetched for 
purposes of capitalization in fixing the 
compensation for the building standing on 
a large open land in an important area in 
the city of Hyderabad acquired by the 
Government of Andhra Pradesh, and it had 
carefully considered all the points before 
fixing the compensation, including the 

hysical features of the property, the 
upreme Court in appeal, under Art. 133 
- (1) (a) (before recent amendment) of the 
Constitution, held that there was no error 
in the evaluation. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1958 Trav-Co 177, Kunjukrishna v. 
State 8 
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AIR 1951 Cal 246 = 85 Cal LJ 379, 
Mohini Mohan v. Province of Bengal 3 
Judgment of the Court was delivered 


y 

KRISHNA IYER, J.:— This appeal, 
by certificate, arises out of land acquisi- 
tion proceedings under the Hyderabad 
Land Acquisition Act (Hyderabad Act iX 
of 1809 Fasli) (hereinafter called the Act, 
for short) which substantially resembles 
the provisions of the Central Land Acqui- 
sition Act. 


2. The Government of Andhra 
Pradesh acquired a large open area with 
some buildings thereon by Notification, 
dated January 8, 1957 with a view to con- 
struct Income-tax and Central Excise Of- 
fices at Hyderabad. The contest before 
us is confined to the quantum of compen- 
sation and, although Shri Vasudeva Pillai, 
counsel for the appellants, has pressed his 
points with persistence, we are unable to 


disturb the High Court’s award. 


8. The land, vast in extent, had a 
building with a plinth area of 3,800 sq. 
yds. e area in which the acquired plot 
is situate is lige an important one in 
the City. er getting expert valuation 
made of the buildings by the Central 
Public Works Department engineers, the 
Collector awarded a sum of Rs. 41,674/- 
for the buildings, Rs. 1,440/- for the stand- 
ing trees and a sum of Rs. 80,680/- for a 
belt of land 50 ft. deep at Rs. 15/- per 
square yard and Rs. 99,485/- for the re- 
maining area of 18,258 sq. yds. The 
total figure together with statutory sola- 
tium granted by the Collector was Rupees 
1,99,155.85. This figure fell far short of 
the ambitious claim of the appellant and, 
when the case came before the City Civil 
Court on a reference, there was an en- 
hancement of compensation. Although the 
learned Additional Chief Judge held that 
the area was a little less than had been de- 
termined by the Collector, the market 
value of the building was increased near- 
ly four-fold on the basis of a multiple of 
25 times the rent fetched. On the other 
items also some changes were made and, 
consequentially, the — total amount was 
raised to Rs. 3,31,092/-. The appellant ar- 
rived in the High Court asking for more 
(and the State also appears to have ap- 
pealed, but its appeal was dismissed and 
we are not therefore concerned with it). 

4. Some measure of good fortune 
attended the appeal since the High Court 
altered the multiple from 25 to 27 in fixing 
the compensation for the building. Other- 
wise, it substantially affirmed the findings 
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of the trial Court, except that to the ad- 
vantage of the appellant it restored the 
area acquired. The net result was the 
appellant obtained a total sum of Rupees 
3,52,326.60 as compensation. 


. 5. Jt is thus clear that from the 
Collector to the Civil Court and on to 
the High Court, there has been an escala- 
tion in the amount of compensation and; 
hopefully, the. owner has reached this 
Court with his appeal, under a certificate 
which he secured under Art. 183 (1) (a) 
before the recent amendment. We men- 
tion this because we are unable to discern 
any substantial question of law of general 
importance in counsel's submissions or the 
points outlined in the memorandum of ap- 
peal which merits the consideration of this 

ourt. 


. 6. Merely because the claim is 
large the judgment need not be long and, 
although the appellant tried to spread the 
canvas wide, we regard the points deserv- 
ing of consideration as falling within a 
narrow compass. The -burden of the song 
has been. that Hyderabad has, for. histori- 
cal reasons, become a great city, and that 
the land acquired has precious potential 
value- which has, not entered the judicial 
computation at the lesser.levels. (By way 
of aside one. may say that, socio-economic 
development of a City may enhance the 
value of space without any the littlest con- 
tribution ie its owner»and it is, in one 
sense, unfair that society should pay to 
an individual a higher price not because 
he has earned it but becuse of other 
developmental factors. Of course, we are 
concerned with the Land Acquisition Act 
as it is and this thought therefore need 
not be pursued). . Counsel has also urged 
that the land and the buildings taken to- 
gether had. a personality of its own and 
therefore a special value, missed by the 
courts below, should be ascribed and the 
methodology of breaking up the totality 
into buildings and lands separately and 
sub-dividing the land into two portions 
on the principle of belting was all wrong. 
It was also urged before us that the multi- 
ple of 27 for purposes of -capitalisation, 
adopted by the High Court was inade- 
quate and that the owner. was entitled to 


capitalisation by multiplication 384 times.’ 


7. | We find that the High Court 
has carefully considered all available 
points, indeed stretching them in favour 
of the appellant, where that -was warrant- 
ed by the facts. The potential value of 
.the land was quite within the ken of the 
Judge who heard the appeal and weighed 
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jection to divide the plot for 


lector, an 


A. I. R. 


with the Court in the assessment made. 
However, the High Court noted that. no 
evidence whatever was placed on record 
in substantiation of any big potential value 
based on the unique features of the land. 
On the other hand, the totality of factors 
was duly considered by the High Court 
when it observed : 


"Having regard to the physical fea- 
tures of the property, its situation in an 
important locality and' the price paid for 
a small extent of level ground acquired 
for the Telephone Exchange which is at 
a distance of about half a mile from the 
property acquired, we hold that the com- 
pensation awarded by the Court below at 
Rs. 20/- per square yard for the 2042 
square yards constituting the 50' wide belt 
and at Rs. 10/- per square yard for the 
rest is fair and reasonable." 


We see no error in this evaluation. 


8. It is true that the Court has 
adopted a higher value for a strip 50 feet 
wide adjoing the road, based on the prin- 
ciple of belting. There is no doubt that 
when we deal with value of an extensive 
plot of land in a City the strip that adjoins 
an important road will have a higher value 
than what is in the rear, for obvious rea- 
sons of potential user or commercial’ ex- 
ploitation. While no general principle can 


be laid down in these matters, local cir- 
“cumstances guide the Courts. The n 


in Mohini Mohan: v. Province, of Benga 


‘AIR 1951 Cal 246 and the principle, with 


its limitations, set out in Kunjukrishna v. 
State, AIR 1958 Trav-Co 177 are sufficient 
to bring out our point. Indeed, the ob- 
urposes of 
differential valuation has not been taken 
at the proper level. On the contrary, it 
has been adopted originally at the instance 
of the appellant himself, before the Col- 
we are satished that such an 
approach has operated to his benefit and 
not detriment. The Court has taken note 
of the well-established distinction between 
the value of.a tiny plot as being no mea- 
sure when a large area is acquired. The 
terrain, in this case, appears to have been 


uneven with difference in levels to the 


extent of 27 feet aud boulders here and 
there making building operations expen- 
sive in the initial preparation of the site. 


We conclude by saying .that practically 


every relevant factor placed on record has 
received fair consideration before the High 


"Court. 


.9. The next question is whether 
the multiple adopted for capitalisation has 
been prejudicially low. Exhibit A-7, the 


1974 | 


self shows that around the middle of 1957 


the rate of interest allowed on Govern- © 


ment Securities at the relevant timo rang- 


ed between 84% and 4%. The Court ac- 


cepted 3⁄4% as interest on giltedged secu- 


rities instead of 4%, thus giving some ad- ` 


vantage to.the appellant and there is no 
warrant for the contention that the interest 
on Government bonds was 8% at the rele- 
vant time. "The appellant apparently has 
sought to mis-read Ex. A-7. We are satis- 
fied with the valuation of the rented por- 


tion .of the house adopted by the High. 


Court as correct. 

10. Shri Pillai argued in vain for 
an augmentation of the value on the poten- 
tial user of the plot for a Cinema House. 
This aed has been factually disbelieved 
by the Courts below and we cannot re- 
open the matter. We must also remember 
that the Court below has been indulgent 
enough to adopt a multiple of 27 despite 
the fact that the buildings acquired are 
over 80 years old. Nor does it come with 

race from the appellant to contend against 
e belting method since he himself had 

asked for its application before the Col- 

lector and the trial Court.: : 

ll. We are thus satisfied that there 
is no law, no fact, which comes to the 
rescue of thé appellant and his appeal, 
virtually “against concurrent findings’ of 
fact, therefore, deserves to be, and is 
hereby, dismissed with costs. ^  . 

Appeal dismissed. 
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M. A. Rasheed and others, Appel- _ 


lants v. The State of Kerala, Respon- 
dent. * : 


Civil Appeals No. 2064 of 1973 
.and 64, 65, 163, 164 and 189 of 1974 
D/-.18-9-1974. > : 

Index Note: — e» Defence of 
India Act (1971), S. 3 (2) (21) — R. 114, 
Defence of India Rules, is in complete 
consonance with powers conferred 
-under S. 3 (2) E — (X-Ref:— De- 
fence of India Rules (1971), R. 114). 

EN (Para 18) 

Index Note: — (B) Defence of 
India Rules (1971) R. 114 (2) — Kerala 


JR/JR/D968/74/KSB 
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notification produced by the appellant, it- 
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Government Notification S. R. O. No. 
“474/73 D/- 26-1-1973 — Prohibiting ex- 
traction of fibre from Coconut husks 
by machinery only in three out of 
eleven districts — Not violative of 
S. 38 of Act — (X-Ref:— Defence of 
India Act (1971), Section 38). 


‘Brief Note: — (B) The impugned 
notification is issued after due care 
and caution on the basis of reliable 
and sufficient data obtained by proper 
investigation and inquiries and cannot 
be challenged on ground that S. 38 of 
the Defence of India Act is violated. 
It is a matter of policy for the State 
Government to decide to what extent 
there. should be interference in rela- 
tion to the enjoyment of property. 
The public interest is of paramount 
consideration. In the present case the 
Steps taken are in the larger interests 
of labour engaged in the coir industry. 
The pre-eminent question is that it'is 
an emergency legislation. 


The opinion of the State Govern- 
ment cannot be said to be based on 
any matter extraneous to the scope 
and purpose of the relevant provisions 
of the statute. The materials support- 
ing the subjective satisfaction indicate 
'that there are reasonable grounds for 
believing that the prescribed state of 
affairs exists and a course of action. is 
reasonably necessary for the given 
purpose of equitable distribution of 
coconut husks at fair prices. The Gov- 
ernment took notice of Section 38 of 
the Defence of India Act. The Govern- 
ment became satisfied about the public 
interest. The notification does not in- 
terfere with the avocations and enjoy- 
ment of property any more than is 
necessary for those purposes of equi- 
table distribution of husks at fair 
price to the traditional sector. 

i (Paras 17 to 21) 


Index Note: — (C) Constitution of 
India, Art. 14 — Kerala Government 
Notfn. S.R.O. No. 474/13 dated 26-7- 
1973 — Does not offend Art. 14. 


Brief Note: — (C) The prohibition 
imposed on the use of machinery for 
extraction of fibre from Coconut husks 
only in the three districts of Trivan- 
drum, Quilon and Alleppy out of 11 
districts of Kerala is based on reason- 
able classification -having a nexus with - 
the ebjects sought te be achieved by 
the impugned notification, In order to 
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secure equitable distribution and avail- 
ability at fair prices of coconut husks 
in the remaining 8 districts of the 
State for production of fibre in the 
traditional sector, it is not necessary 
in the prevailing conditions to prohibit 
the use of machinery in the remaining 
8 districts. (Para 22) 


Index Note: — (D) Constitution of 
India, Arts. 301 and 302—Kerala Gov- 
ernment Notification S.R. O. No. 474/73 
D/- 26-7-1973 — Does not offend 
Article 301. 

Brief Note: — (D) The Notifica- 
tion does not offend Art. 301 as the 
restrictions imposed  thereunder are 
reasonable in the interest of the coir 
industry in Kerala and the general 
public as contemplated by Art. 302 
because the Defence of India Act has 
been passed by the Parliament and 
the rules made thereunder have legis- 
lative sanction. (Para 23) 


Index Note: — (E) Constitution of 
India, Arts. 166 and 226 — Judicial re- 
view of administrative decisions — Ex- 
tent of. 


Brief Note; — (E) Where powers 
are conferred on public authorities to 
exercise the same when "they are 
satisfied" or when "it appears to them" 
or when "in their opinion" a certain 
state of affairs exists; or when powers 
enable public authorities to take "such 
action as they think fit" in relation to 
a subject matter, the Courts wil not 
readily defer to the conclusiveness of 
an executive authority's opinion as to 
the existence of a matter of law or 
fact upon which the validity of the 
exercise of the power is predicated. 

(Para 7) 


Where reasonable conduct is ex- 
pected the criterion of reasonableness 
is not subjective, but objective. The 
onus of establishing unreasonableness 
however, rests upon the person chal- 
lenging the validity of the acts. 

(Para 8) 

Administrative decisions in exer- 
cise of powers even if conferred in 
subjective terms are to be made in 
good faith on relevant consideration. 
The courts inquire whether a reason- 
able man could have come to the deci- 
sion in question without misdirecting 
himself on the law or the facts in a 
material respect. The standard of rea- 
sonableness to which the administra- 


A. I. R. 


tive body is required to conform may 
range from the courts’ own opinion of 
what is reasonable to the criterion of 
what a reasonable body might have 


' decided, The Courts will find out whe- 


ther conditions precedent to the for- 
mation of the opinion have a factual 
basis. AIR 1969 SC 707, Ref. to. 
(Note:— Judgment D/- 19-11-1973 of 
the Kerala High Court affirmed.) 

: (Para 9) 


Cases Referred: Chronological Paras 


AIR 1969 SC 707 = (1969) 3 SCR 108 
Rohtas Industries Ltd. v. S. D. Agar- 
wal 10 

AIR 1966 SC 91 — (1969) 1 SCR 243 
Sadhu Singh v. Delhi Administra- 
tion 6 

1942 AC 206 = (1941) 3 All ER 338 
Liversidge v. Anderson 8 


The Judgment of the Court was 
delivered by 


RAY, C. J:— These appeals are 
by certificate from the judgment D/- 
19-11-1973 of the High Court of Kerala. 


2. These appeals challenge the 
validity of the notification dated 26 
July, 1973 issued by the State Govern- 
ment under Rule 114 (2) of the De- 
fence of India Rules, 1971 hereinafter 
referred to as the Rules. 

Rule 114 (2) is as follows: 


“If the Central Government or the 
State Government is of opinion that it 
is necessary or expedient so to do for 
securing the defence of India and civil 
defence, the efficient conduct of mili- 
tary operations or the maintenance or 
increase of supplies and services es- 
sential to the life of the community 
or for securing the equitable distribu- 
tion and availability of any article or 
thing at fair prices, it may, by order 
provide for regulating or  prohibiting 
the production, manufacture, supply 
and distribution, use and consumption 
of articles or things and trade and 
commerce therein or for preventing 
any corrupt practice or abuse of autho- 
rity in respect of any such matter". 
The impugned notifieation is as fol- 
lows: 

"No, 19768/E2/73/ID Trivandrum, 
Dated 26th July, 1973. 
S.R.O. No. 474/73: — Whereas use of 
machinery for the extraction of fibre 
from coconut husk increased considera- 
ably in the districts of Trivandrum, 
Quilon and Alleppey in recent times; 


1974 


And whereas mechanisation in the 
production of such fibre results in 
very high consumption of coconut 
husks and the consequent enhancement 
of the price of such husks; 


And whereas due to the very high 
consumption of coconut husks for the 
production of fibre by using machinery 
and the enhancement of the price of 
such husks, sufficient quantity of such 
husks are not available at fair prices 
in the said districts for use in the tra- 
ditional sector; 


And whereas the Government are 
of opinion that for securing the equi- 
table distribution and availability at 
fair prices of coconut husks in the said 
districts for production of fibre in the 
traditional sector it is necessary to 
prohibit the use of a machinery in 
those districts for the production of 
such fibre; 


Now, therefore, in exercise of the 
powers conferred by Sub-Rule (2) of 
R. 114 of the Defence of India Rules 
1971, the Government hereby prohibit 
the production of fibre from coconut 
husks by the use of the machinery in 
the said districts, 


By order of the Governor.” 
3. The appellants are owners 
of Small Scale Industrial Units. 
They employ mechanised process 
for decortication of retted coconut 
husks. The main processes invol- 
ved in the manufacture of coir 
yarn are these: First is retting of 
green husks, The green husks are cove- 
red with leaves and mud. The  retted 
husks are then pounded or beaten. The 
fibre and pith then separate. The 
fibre is extracted, cleaned and dried. 
Next comes spinning either with the 
help of ratt or by hand. Ratt is a 
mechanical’ contrivance. The final 
stage is bundling of coir yarn for mar- 
keting. Government declared defibring 
of cocount husks by mechanical means 
as a small scale industry eligible for 
financial assistance under the Small 
Seale Industries Development Scheme. 
Most of the appellants availed them- 
selves of loans under the Scheme. The 
appellants alleged in the petitions be- 
fore the High Court that the cost in- 
volved in installing machinery in a 
proper building for the purpose would 
range from Rs. 22,000 to Rs. 35,000. 
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4. The appellants challenged 
the notification on the ground that the 
formation of opinion by the State Gov- 
ernment for the purpose of exercise of 
power under sub-rule (2) of Rule 114 
of the Rules is a justiciable issue and 
that the court should call for the mate- 
rial on which the opinion has been 
formed and examine the same to find 
out whether a reasonable man or au- 
thority could have come to the same 
conclusion that in its opinion for secu- 
ring the equitable distribution and 
availability of retted husks at fair 
prices, a regulation or prohibition of 
the manufacture of fibre from retted 
husks by mechanical means is neces- 
sary. The appellants alege that the 
reasons given in the notification as 
justifying the imposition of the total 
ban on the use of machinery for defi- 
bring husks are wholly erroneous and 


‘prima facie no reasonable person will 


consider them as justifying the said 
ban. The appellants also allege that 
there is no application of the mind of 
the authority to any genuine materials 
or to any relevant considerations in 
the exercise of the drastic power ves- 
ted in the authority under Rule 114 (2) 
of the Rules. 


5. The High Court held that 
the appellants did not establish by 
material that the opinion formed by 
the State Government could not stand. 

6. There is no principle or au- 
thority in support of the view that 
whenever a publie authority is inves- 
ted with power to make an order 
which prejudicially affects the rights 
of an individual whatever may be the 


.nature of the power exercised, what- 


ever may be the procedure prescribed 

and whatever may be the nature of 

the authority conferred, the proceed- ` 
ings of the public authority must be 

regulated by the analogy of rules 

governing judicial determination of 

disputed questions (See Sadhu Singh 

v. Delhi Administration, (1966) 1 SCR 

243) = (AIR 1966 SC 91)). 


1. Where powers are conferred; 
on publie authorities to exercise the 
same when “they are satisfied” or 
when "it appears to them", or when 
"in their opinion" a certain state of 
affairs exists; or when powers enable 
publie authorities to take "such action 
as they think fit" in relation to a sub- 


2252 S. C: [Prs. 7-12] M. A. Rasheed v. State of Kerala (Ray CJ.) . ALR. 


ject matter, the Courts will not readi- 
ly defer to the conclusiveness of an 
executive authority’s opinion as to the 
existence of a matter of law or fact 
upon’ which the validity of the exercise 
of the power is predicated. 


8. Where reasonable conduct 
is expected the criterion of reasonable- 
ness is not subjective, but objective. 
Lord Atkin in Liversidge v. Anderson 
1942 A. C. 206 at pp. 228-229 
'said "If there are reasonable grounds 
the judge has no further duty 
of deciding whether he would 
have formed the same belief any 
more than, if there is reasonable 
evidence to go to a jury, the judge is 
concerned with whether he would 
have come to the same verdict." The 
onus of establishing unreasonableness 
however, rests upon the person chal- 
lenging the validity of the acts. 


9. Administrative decisions in 
exercise of powers even if conferred 
in subjective terms are to be made in 
good faith on relevant consideration. 
|The eourts inquire whether a reason- 
able man could have come to the deci- 
sion in question without misdirecting 
himself on the law or the facts in a 
material respect. The standard of rea- 
|sonableness to which the administra- 
tive body is required to conform may 
range from the courts’ own opinion of 
what is reasonable to the criterion of 
what a reasonable body might have 
decided. The courts will find out whe- 
ther conditions precedent to the for- 
mation of the opinion. have a factual 
basis. 


` 10. In Rohtas Industries Ltd. 
.v. S. D. Agarwala (1969) 3 SCR 108= 
(AIR 1969 SC 707) an order under Sec- 
tion 237 (b) (i) and (ii) of the Compa- 
‘nies Act for investigation of the af- 
fairs of the company was challenged 
'on' the ground that though the opinion 
of the Government is subjective, the 
existence of the circumstances is a con- 
dition precedent to the formation of 
the opinion. It was contended that the 
Court was not precluded from going 
behind the recitals of the existence of 
such circumstances in the order, but 
could determine whether the circums- 
tances: did in fact exist. This Court said 
that if the opinion of an administra- 
tive agency is the condition precedent 
to the exercise of the power, the rele- 





vant matter is the opinion of the agen- 
cy and not the grounds on which the 
opinion is founded. If it is established 
that there were no materials at all up- 
on which the authority could form the 
requisite opinion, the Court may infer 
that the authority passed the order 
without applying its mind. The opinion 
is displaced as a relevant opinion if it 
could not be formed by any sensible 
person on the material before him. 


11. It is appropriate to refer to 
the Report of the Committee appoin- 
ted by the State Government to hold 
enquiries and advise the Government 
in respect of revision of minimum wa- 
ges fixed for employment in Coir In- 
dustry. The Committee was constitu- 
ted in the year 1969. The Committee 
gave its final report on 25 January 
1971. The Report is published by the 
Government of Kerala in 1971. The 
findings of the Committee are these. 
With the help of high powered machi- 
nes, fibre from husks on 1,000 coconuts 
could be extracted in 25 to 30 minutes. , 
10 workers would be required for. 
effective attending to that work, 10 
Workers in 8 hours on an average could 
defibre husks of about 12000 coconuts. 
30 workers would be required to re- 
move the skins of the retted husks. In 
the usual course, 120 workers would: 
have to be employed for beating husks 
of 12000 coconuts by hand. In short 
by the introduction of a single high 
powered machine, 80 persons would 
lose their employment. The Commit- 
tee felt that under the circumstances 
when unemployment is acute especial- 
ly in that State, it is not practicable 
to encourage mechanisation for fibre 
production til alternative source of 
employment is developed. Therefore 
it is a wise course to regulate the ex- 
pansion of the use of machinery with 
high productive capacity in: order to 
retain the labour force already work- 
ing in this field. 

. 12. One high powered machine 
does the work of about .90 workers 
employing only 10 workers to operate 
it. The fibre extracted with the help - 
of machinery is not used for the pro- 
duction of coir yarn by a majority of 
employers in North Malabar area. The 
fibre is sold to outside agencies in 
Coimbatore, Salem etc. and not used 
for spinning coir yarn. The Cemmittee 
recommended that the Government 
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might appoint a separate committee to 
study the various problems on account 
of mechanisation in the industry and 
make suitable recommendations in that 
behalf. 


13. A Study Group was ap- 
pointed to make a report on mechani- 
sation in Coir Industry in Kerala. The 
report of the Study Group is dated 13 
April, 1973. It is published by the 
State Planning Board in May, 1973. 


14. The Study Group at pages 
33 and 34 of the Report stated as fol- 
lows. In a country like ours where un- 
employment and under-employment 
loom large, any situation which brings 
in unemployment is not to be favour- 
ed. Where again exceptional beriefits 
are to flow in as a result of mechani- 
sation, and by thoughtful and timely 
State action, the painful effects result- 
ing from machanisation could be che- 
ckmated it is not always desirable to 
persist with ageold methods. Coir In- 
dustry brings employment or partial 
employment to an area where there is 
bronie unemployment and under-em- 
loyment. Any kind of mechanisation 
is bound to cause some displacement of 
people. But human values should. be 
given the highest priority and any 
measure which brings suffering to 
those engaged in an industry cannot 
be acceptable. Mechanisation can bring 
steady employment to the few. It 
would also promote better remunera- 
tion. The only difficulty is that it can 
take in lesser number of persons. 


15. The Study Group sugges- 
ted that a composite plan should be 
thought on these lines. The Coir Indus- 
try should be woven into the pattern 
of area development or regional deve- 
lopment which will bring prosperity 
not only to the coir industry but also 
to many other ancillary industries and 
avocations. The objective should be to 
provide at least 300 days' work in a 
year at reasonable wages to all those 
engaged in the coir industry. The Stu- 
dy Group recommended that the pace 
of mechanisation should be such that 
none should be thrown out of employ- 
ment, and for those who are displaced. 
alternative work is to be found in the 
general development that is envisaged 
in the all round development plan 
which should think of not only the 
coir industry but also the other indus- 


tries and avocations possible to. be in- 
troduced in an area: 


16. It is in evidence that me-. 
chanisation progressed at a fairly.high: 
rate in the three districts of Trivan-. 
drum, Quilon and Alleppey. Out of 414 
mechanised units in the whole of the. 
Kerala State consisting of 11 districts 
283 are in these three districts alone. 
There is a heavy concentration of me- 
chanised units in the three districts. 
The figure given is that only 10 wor- 
kers are required for de-fibring husks 
of 12000 coconuts a working day of 8 
hours by the use. of machines as 
against 120 workers by the process 
known as hand-method. The mechani- 
cal work is done quickly to consume 
coconut husks in very large quantities, 
There has been large scale unemploy- 
ment of labour engaged in the tradi- 
tional method and there is serious un- 
rest in the area. 


17. The State Government 
found in the context and background 
of the Reports and materials that thel - 
use of machinery for the purpose of 
extraction of fibre from husks in the 
region other than Trivandrum, Quilon 
and Alleppey Districts has not affect- 
ed the supply and availability at fair 
prices of husks for extraction of fibre 
in the traditional sector as in the case 
of the districts of Trivandrum, Quilon 
and Alleppey. The situation in other 8 
districts, according to the State, does 
not require action under Rule 114 of 
the Defence of India Rules. Price in- 
crease of husks in these 8 districts was 
not comparable with that in the dis- 
tricts of Trivandrum, Quilon and Al- 
leppey. The Government, therefore 
was of opinion that for securing the 
equitable distribution and availability 
at fair prices of coconut husks for pro- 
duction of fibre in the traditional sec- 
tor in the remaining 8 districts of the 
State it is not necessary in the prevail- 
ing circumstances to prohibit the use 
of machinery in the remaining 8 dis- 
tricts for the production of fibre, 


18. The appellants also conten- 
ded that Section 3 (2) (21) of the De- 
fence of India Act does not support 
Rule 114 and secondly Section 38 of 
the Defence of India Act is violated. 
Section 3 (2) (21) of the Defence of 
India Act confers power on the autho- 
rity to make orders providing inter 
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alia for the control of trade or indus- 
try for the purpose of regulating or 
increasing the supply of, or for main- 
taining supplies and services essential 
to the life of the community. Rule 114 
is in complete consonance with the 

wers conferred under the aforesaid 
Section 3 (2) (21). Section 38 of the De- 
fence of India Act states that any au- 
thority or person acting in pursuance 
of this Act shall interfere with the 
ordinary avocations of life and the en- 
joyment of property as little as may 
be consonant with the purpose of en- 
suring the public safety and interest 
and the defence of India and civil de- 
fence. It is a matter of policy for the 
State Government to decide to what 
extent there should be interference in 
relation to the enjoyment of property. 
The public interest is of paramount 
consideration. In the present case the 
steps taken are in the larger interests 
of labour engaged in the coir indus- 
try. The pre-eminent question is that 
it is an emergency legislation. In em- 
.lergency legislation the causes for in- 
ducing the formation of the opinion 
are that coir is one of the most labour 
intensive industries in Kerala and it is 
estimated that more than 41/2 lakhs 
of workers are employed in the vari- 
ous processes of coir industry like rett- 
ing, hand-spinning, spindle spinning 
and manufacture of coir mats and mat- 
ting and that about 10 lakhs of people 
depend upon this industry for their 
sustenance. Mechanisation in Còir In- 
dustry has been taking place in dif- 
ferent parts of the State. The non- 
mechanised sector of this industry is 
so labour-intensive that mechanisation 
of fibre production is strongly opposed 
by workers because mechanisation 
results in very high consumption of 
coconut husks by the mechanised units 
and the consequent enhancement of 
price of husks and the non-availability 
of sufficient quantity of husks at fair 
price for use in the traditional sector 
viz., hand beating of husks. There have 
been serious tensions including law and 
order situations. 


19. Beeause of the very high 
consumption of coconut husks for the 
production of fibre by using machinery 
and the enhancement of the price of 
. [such husks, sufficient quantities of such 

husks are not available at fair prices 
in the Districts of Trivandrum, Quilon 


A. I. R. 


and Alleppey for use in the traditional 
sector. Therefore for securing the equi-, 
table distribution and availability at 
fair prices of coconut husks in the said 
three districts for production of fibre 
in the traditional sector, it is necessary. 
to prohibit use of machinery in these 
three districts. 


20. The State Government found 
on materials that use of machines af- 
fected theavailability of retted coconu 
husks for equitable distribution at fair 
prices. The notification is on the io) 
sideration of . relevant and useful 
material The opinion of the State 
Government cannot be said to be 
based on any matter extraneous to the 
Scope and purpose of the relevant pro- 
visions of the statute. The materials 
supporting the subjective satisfaction 
indicate that there are reasonable 
grounds for believing that the  pres- 
cribed state of affairs exists and a 
course of action is reasonably neces- 
sary for the given purpose of equitable 
distribution of coconut husks at fair 
prices. 


21. The notification is iced 
after due care and caution on the 
basis of reliable and sufficient data ob- 
tained by proper investigation and en- 
quiries. The Government took notice 
of Section 38 of the Defence of India 
Act. The Government became satis- 
fied about the public interest. The 
notification does not interfere with the. 
avocations and enjoyment of property 
any more than is necessary for those 
purposes of equitable distribution of 
husks at fair price to the traditional 
sector. 


22. An argument was advanced 
that the notification offended Art. 14. 
The course of action which the State 
adopted is that it became necessary to 
prohibit the use of machinery in the 
districts of Trivandrum, Quilon and 
Alleppey in the traditional sector. It 
appears that out of 414  mechanised 
units in the State 283 units are in the 
Southern region of Kerala State con- 
Sisting of Trivandrum, Quilon and Al- 
leppey and the balance 131 mechanised 
units are in the remaining 8 districts 
of the State. The use of machinery for 
the purpose of extraction of fibre from 
husks in the region other than Trivan- 
drum, Quilon and Alleppey districts 
has not at present affected the supply 
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and availability at fair prices of husks 
for extraction of fibre in the tradi- 
tional sector as in the case of the three 
Districts, The situation in the 8 dis- 
tricts does not require action at the 
present moment. The classification is 
reasonable. It bears a nexus to the ob- 
jects sought to be achieved by the im- 
pugned notification. In order to secure 
equitable distribution and availability 
at fair prices of coconut husks in the 
remaining 8 districts of the State for 
production of fibre in the traditional 
sector, it is not necessary in the pre- 
vailing conditions to prohibit the use 
of machinery in the remaining 8 dis- 
tricts. 


23. Jt was also submitted that 
the notification offended Article 301. 
Article 302 states that the State can 
impose restrictions on the freedom of 
trade, commence or intercourse  be- 
tween one State and another or within 
any part of the territory of India. It 
was said that the Defence of India Act 
is not a law made by Parliament, im- 
posing restrictions as contemplated 
under Article 302. The Defence of India 
Act has been passed by Parliament. 
The Rules under the Act have legis- 
lative sanction. The restrictions are 
imposed in the interest of the general 
public. The restrictions are reasonable 
in the interest of the industry and 
public. 


24. For the foregoing reasons 
the judgment of the High Court is 
upheld. The appeals are dismissed. In 
view of the fact that the High Court 
directed the parties to bear their own 
costs we also direct.that the parties 
wil pay and bear their own costs. 


Appeals dismissed. 
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Index Note: — (A Contempt of 
Courts Act (1971), S. 19 (1) — Appeal 
—Order of High Court rejecting mo- 
tion made by a Judicial Officer and 
refusing to initiate a proceeding for 
contempt against Chief Justice and 
other Judges, is not appealable under 
S. 19 (1) —- Supreme Court can how- 
ever, in suitable cases interfere under 
Art. 136. (X-Ref:— Ss. 15, 17 and 20) 
(X-Ref:— Constitution of India, Arti- 
cle 136). 


Brief Note: — (A) The exercise of 
contempt jurisdiction being a matter 
entirely between the Court and the 
alleged contemner, the Court, though 
moved by motion or reference, may in 
its discretion, decline to exercise its 
jurisdiction for contempt. It is only 
when the Court decides to take action 
and initiates a; proceeding for contempt 
that it assumes jurisdiction to punish 
for contempt. The exercise of the 
jurisdiction to punish for contempt 
commences with the initiation of a 
proceeding for contempt, whether suo 
motu or on a motion or a reference. 
That iswhy the terminus a quo for 
the period of limitation provided in 
section 20 is the date when a proceed- 
ing for contempt is initiated by the 
Court. Where the Court rejects a mo- 
tion or a reference and declines to in- 
itiate a proceeding for contempt, it re- 
fuses to assume or exercise jurisdic- 
tion to punish for contempt and such 
a decision cannot be regarded as a 
decision in the exercise of its juris- 
diction to punish for contempt. Such a 
decision would not, therefore, fall 
within the opening words of Section 19 
sub-section (1) and no appeal would 
lie against it as of right under that 
provision. (Paras 8, 9) 


Though no appeal ties under Sec- 
tion 19 (1) as of right against such 
order or decision of the High Court, 
the Advocate General or any other 
person. who has with the consent in 
writing of the Advocate General mo- 
ved the High Court can always ap- 


‘proach the Supreme Court by a peti- 


tion for special leave to appeal and 
the power of the Supreme Court to in- 
terfere with such order or decision in 
the exercise of its extraordinary juris- 
diction under Article 136 is unfettered. 
The Supreme Court can always in 
suitable cases set right any order or 
decision of the High Court refusing 
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to take action for contempt against the 
alleged contemner, if the larger inter- 
ests of administratioii of justice . so 
requires. 
. Cases Referred: Chronological Paras 
‘AIR 1936 Bom 314 = ILR 60 Bom 


“894, Narendra Bhai v. Chinubhai 5. 


. Judgment of the Court was deli- 
vered by . 

C BHAGWATI, J:— Since We àre 
disposing of this appeal on a prelimi- 


nary point, it is, not necessary to state _ 
the. facts.in detail. It would be suffi- 


cient if we state only so much of the 


facts as bear on the preliminary point.. 


2. : The appellant was at all 


: material .times a member of the Judi- 


cial Service of the State of Orissa. He 
was promoted as an Additional District 


and Sessions Judge on 31st July, 1968, 


but by an order dated 30th March 1972. 
made by the High Court of Orissa, he 


was suspended as a disciplinary inquiry : 
against, 
.1972,.a charge-. 


-was decided to be instituted 
him. On 28th April, 
sheet containing eight charges was 
served on him and he was called upon 


to show cause why disciplinary action, 


should not be taken against him.. In the 
meantime, on 10th April, 1972, the 
appellant addressed an appeal to the 
Government complaining against the 
order of suspension passed by the High 


Court and requesting the Governor to 


cancel the order of suspension on the 
ground that it was outside the autho- 
rity of the High Court. The High Court 
withheld the appeal of the appellant 
and refused to -forward it tothe Gov- 
ernor since in its opinion no appeal 
lay to the Governor against an order of 
suspension passed by the High Court. 
The appellant thereupon forwarded 
directly to the Governor'a representa- 
tion dated 14th May, 1972 with a copy 
to the Registrar of the High Court and 
by this representation the appellant 
moved the Governor to transfer the dis- 
ciplinary inquiry against him tothe Ad- 
ministrative Tribunal. There were seve- 
ral statements made in this representa- 
tion which seandalized the High Court 
'and tended to lower its prestige, dig- 
nity and authority and thus eonstituted 
criminal contempt of court within the 
meaning of the Contempt of Courts 
Act, 1971. The High Court, therefore: 


sue metu issued a notice dated 3rd 


July, 1972 calling upon the appellant 


(Para ? 


A.I R.. 

to show cause why he should not bé: 
punished. for -contempt of court. The: 

notice set out the passages from the re- . 
presentation ade by the appellant to 

the Governor which, in the: prima facie 

opinion: of the High’ Court, amounted : 

to contempt of court. . The proceeding | 
or contempt ‘initiated’ by this notice : 
was numbered as Criminal Miscellane- | 
ous Case No. 8 of 1972. The appellant 

appeared in’ answer to the notice and ` 

raised:several contentions. with a view. 

toexonerating himself. from the charge. 
of contempt. One of the contentions 

was that whatever he had said in re- 
gard to the judges of the High Court: 
in the representation made by him-.to 
the Governor was in regard to their 
conduct in the discharge of adminis- 
trative functions and not judicial func-’ 
tions, and therefore, it did not amount 
to contempt of court. The "appellant. 
pleaded before the Full Bench of five 
judges, which was constituted to hear 
the proceeding for contempt, that this 
contention should be tried as & preli- 
minary issue, but the’ Full Bench: re- 
jected the plea of the appellant. Thé 
appellant thereupon preferred a peti-: 
tion for Special leave to appeal ‘to: this . 
Court and in this petition, the appel- 
lant onée again made statements which : 
prima facie appeared to constitute cri- 
minal contempt of court. The petition 
was rejected by this Court but the. 
High Court taking note of the objec-' 
tionable statements contained in the 
petition issued a supplementary notice 
dated 5th January, 1973 to the appel- 
lant to show.cause why he. should not 
be punished for having cornmitted con- 
tempt of court by publishing such 
statements. The Full Bench thereafter 
heard the proceeding for contempt on 
the charges contained in both the noti- 
ces and by an order dated 5th Febru- 
ary, 1973 held the appellant guilty of 

contempt of court and sentenced him 


to simple imprisonment for two 
months. 

.. 3. . Meanwhile the disciplinary 
inquiry instituted under the charge- 


sheet dated 29th April, 1972 was en- 
trusted to K. B. Panda, J., and the 
learned Judge, after holding a proper 
inquiry in accordance with the princi- 
ples of natural justice, submitted a 
report dated 2nd August, 1972 finding 
the appellant guilty of all the eight 
charges set out in’ the charge-sheet’ 
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except charge No. 4 (a) The’ High > 
Court considered the report at- a: Full 
Court meeting of all the: judges and : 
finding itself. in agreement with the 
report, the High Court issued a show 
cause notice: calling upon the .appel-. 
lant to show cause why he should not 
be reduced to the-rank of Additional 
District.Magistrate (Judicial) The ap- 
pellant was granted personal hearing 


and after considering the explanation . 


given by him, the High Court again at - 
a Full Court meeting of all the judges. 
held on 8th December, 1972, found the 
appellant guilty of the charges level- 
led against him except charge No. 4 (a) 
and reduced him to the rank of Addi- 
tional District Magistrate (Judicial). 
The appellant took the view that some - 
_ of the issues arising in the disciplinary 
inquiry were the same as those aris- 
ing in the proceeding for contempt 
‘which was pending against him and 
the decision of those issues by the 
High Court on the Administrative side 
in the course of the disciplinary in- 
quiry amounted to pre-judging those 
issues in the proceeding for contempt 
which was a judicial proceeding and 
the Chief Justice and other judges of 
the High Court, who decided the dis- 
. eiplinary inquiry were, therefore, guil- 
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4.: When the- appeal . reached 
hearing before us, the learned Addi- 


. tional “Solicitor ‘General, appearing on 
behalf of the respondent, raised a pre- 


liminary. objection. against the main- `` 


tainability. of the appeal The learned 
Additional Solicitor General contended 
that no appeal lay under Section 19, 

-sub-section. (1) against the refusal of 
‘the High Coürt to take action on “the 
motion ‘made by the appellant. © It is 
- only if the High Court suo motu or on 
a- motion made by. the eAdvocate Gene- 
ral or.any other person with the con- 
Sent in writing of thé Advocate Gene- 
'ral takes action and initiates proceed- 
ing for contempt against the ,alleged 
contemner'and on arriving at a find- . 
‘ing of guilt, punishes him for tontem 

‘that the alleged contemner has a-righ 
of appeal under Section 19, sub-sec. ay 
. Even if a. proceeding for contempt is 


"initiated against the alleged contemnet 
-but the alleged contemner is found not 
"guilty and is exonerated, there' is no. 


right of appeal, contended the learned ` 
Additional Solicitor General, and nei-- 
ther the Advocate General nor the 
person who has, with the consent in 
writing of the Advocate General, 
moved the High Court; can appeal as of 
right. The appellant, who appeared in 


ty of criminal contempt of their own person, combated this contention by 
High Court. The appellant, therefore, relying on the words “any order or 
as soon as the proceeding for contempt decision...... in the exercise of its juris- 
was decided by the Full Bench on 5th diction to punish for contempt" and 
February, 1973, moved the Full Bench urged that even if a decision was taken 
for initiating.proceeding for contempt by the High Court not to také.action 
` against the Chief Justice, and other on the motion made by the Advocate - 
judges in their personal capacity. The General or any other person with the 
. motion of the appellant was heard by consent in. writing of .the Advocate 
& Full. Bench of three judges and by General, it would still be a décision in 
an order dated 13th February, 1973: the exercise of its jurisdiction to punish 
the Bench held that in its opinion for contempt and. would, therefore, be 
there was no contempt of court com- ‘appealable on the plain terms of Sec-- 
mitted by the Chief ‘Justice and ‘the -tion 19, sub-section (1) It is difficult 
other judges ‘and in any event, by to imagine, contended the appellant 
reason of 8.15, sub-section: (1), the ap- that the legislature should have con- 
pellant was not- entitled to move the . ferred a right on the Advocate Gene- 


High Court for taking action against 
the Chief Justice and .other judges 
since he had not obtained the consent 
in. writing of the Advocate General. 
and the. Bench accordingly declined to 
take any action on the motion of thé 
appellant. The appellant thereupon, 
purporting to avail of the right of ap- . 
peal granted under Section 19, 


peal to this Court. 
1974 S. C./142. XII “G9 


sub- - 
Section (I), preferred the present ap-- 


-ral or any other person with the con- 
sent in writing of the Advocate. Gene- 
ral to move the High Court for taking 
action for contempt, but should have 
refused to grant a right of appeal to 


‘the Advocate General or such other 


person even if his motion was wrong- 
ly rejected by the High Court. These’ 


rival contentions raise an interesting 


question of. law depending for its de- 
termination on the true interpretation 
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of the language of Section.19, sub-sec- 
tion (1) ^; A. im : 


5. Now, while. considering 

' this question, we must beàr in mind 
„the true nature of the contempt juris- 
‘diction exercised hy the High Court 
and the law in regard to right of ap- 

peal which obtained immediately prior 

‘to the enactment of the Contempt of 
- Courts Act, 1971. It has always been 


: -regarded as well settled law that, so° 


:. far as eriminal,contempt is concerned 
it is a matter entirely between the 
Court and the alleged contemner. No 
one has a statutory, or common law 
right to say that he is entitled as a 
matter of course to an order for com- 
mittal because the alleged contemner 
"s guilty of contempt. All that he can 
‘do is to move the Court and draw its 
attention to the contempt alleged to 
' have been committed and it will then 
be for the Court, if it so thinks fit, to 
take action to vindicate its authority 
and commit the alleged contemner for 
. contempt. It is for the Court in the 
exercise of its discretion to decide 
whether or not to initiate a proceed- 
ing for contempt. Even if the Court is 
prima facie satisfied that a contempt 
has been committed, the Court may 
yet choose to ignóre it and decline to 
take action. There is no right in any 
one to compel the Court to initiate a 
proceeding for contempt even where 
a prima facie case appears to have 
been made out. The same position ob- 
: tains even after a proceeding for con- 
tempt is initiated by the Court on a 
motion made to it for the purpose. The 
Court may in the exercise of its dis- 
cretion accept an unconditional apology 
from the alleged contemner and-drop 
the proceeding for contempt, or. even 
after the alleged contemner is found 
guilty, the Court may, having regard 
to the circumstances, decline to punish 
him. So far as the contempt jurisdic- 
tion is concerned, the only actors in the 
drama are the Court and the alleged 
eontemner. An outside party comes in 
only by way of drawing the attention 
of the Court to the contempt which 
has been committed: he does not be- 
come a part to the proceeding for con- 
tempt which may be initiated by the 
Court. It. was for this reason that a 
Division Bench of the Bombay High 
Court held in Narendrabhai Sarabhai 
Hatheesing v. Chinubhai Manibhai 


A.LR.. 


Seth, ILR 60 Bom 894 = (AIR 1936 
Bom 314) that an order made by the 
High Court refusing to commit a man 
for breach of an undertaking given to 
the Court is not a judgment within the 
meaning of cl. 15 of the Letters Pa- 
tent as it does not affect the merits of 
any question between the parties to 
ihe suit. Beaumont, C. J., pointed out: 


"the undertaking is given to the 
Court; if it is broken, and that fact is 
brought to the Court's notice, the 
Court may take such action as it thinks 
fit If it comes to the conclusion that 
the order has been deliberately broken 
it will probably commit the defaulter 
to jail, but the Court is free to adopt 
such course as it thinks fit." 


Rangnekar, J., also spoke in the same 
strain when he said: 


. "Proceedings for contempt are 
matters entirely between the Court 
and the person alleged to have been 
guilty of contempt. No party has any 
statutory right to say that he is entitl- 
ed as a matter of course to an order 
for committal because his opponent is 
guilty of contempt. All that he can do 
is, to come to the Court and complain 
that the authority of the Court has 
been flouted, and if the Court thinks 
that it was so, then the Court in its 
discretion takes action to vindicate its 
authority. It is, therefore, difficult to 
see how an application for contempt ` 
raises any question between the par- 
ties, so that any order made on such 
an application by which the Court in 
its discretion refuses to take any ac- 
tion against the party alleged to be in 


the wrong can be said to raise any 
questiori between the parties.” 
It is, therefore, clear that under the 


law as it stood prior to the enactment 
of the Contempt of Courts Act, 1971 
no appeal lay at the instance of a 
party moving the High Court for tak- 
ing action for contempt, if the High 


‘Court in the exercise of its discretion 


refused to take action on the motion 
of such party. Even if the High Court 
took action and initiated a proceeding 
for contempt and in such proceeding 
the alleged contemner, being found 
guilty, was punished for contempt, the 
order being one made by the High 
Court in the exercise of its criminal 
jurisdiction, was not appealable under 
clause 15 of the Letters Patent, and 
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therefore, no appeal lay against it 
from a Single Judge to a Division 
Bench and equally, there was no ap- 
peal as of right from a Division Bench 
‘to this Court. The result was that in 
cases of criminal contempt, even a 
person punished for contempt had no 
right of appeal and he could impugn 
the order committing him for contempt 
only if the High Court granted the 
appropriate certificate under Art. 134 
in fit cases or on the refusal of the 
High Court to do so, this Court inter- 
vened by granting special leave under 
Article 136. 


6. This was a highly  unsatis- 
factory state of affairs and it was 
largely responsible for the criticism 
against the large powers of the Court 
tio punish for contempt. This unsatis- 
-~ factory feature of the law of contempt 
was adversely commented upon by 
Sanyal Committee in its Report dated 
28th February, 1963 submitted to the 
Government of India. The Sanyal Com- 
mittee pointed out in Paragraph 2.1 in 
Chapter XI of its Report: 


"The present state of the law re- 
lating to appeal in cases of criminal 
contempt appears to be more the result 
of accidents of legal history than a 
matter of policy. That this is so is clear- 
ly evident from the fact that in those 
cases of contempt for which specific 
‘provision is made in the Indian Penal 
Code and the Code of Criminal Proce- 
dure a right of appeal is provided for 
under Section 486 of the Code of Cri- 
. minal Procedure. In the case of con- 
tempt falling within the purview of 
inherent powers of the High Courts 
no specific provision has been made in 
the Letters Patent of the High Courts. 
and the only explanation for this seems 
to be that no such provision was made 
in England in regard to the English 
superior courts. Further, under the 
provisions of the Letters Patent, no 
appeal is ordinarily permissible where 
the order of the court is made in the 
exercise of the criminal jurisdiction: 
It has also been held that Section 411A 
of the Code of Criminal Procedure does 
not afford any remedy by way of ap- 
peal in contempt cases. The result has 
been that before the Constitution came 
into force, an appeal in contempt cases 
from the decision of a High Court 
could lie only in special cases to the 
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Judicial Committee. The Constitution 
did not alter this position very much 
for the effect of Articles 134 and 136 
of the Constitütion is merely to sub- 
stitute the Supreme Court for the ` 
Privy Council. In short, there is only a. 
discretionary right of appeal available 
at present in cdses of criminal con- 
tempt.” ` T 7 


Then in Paragraph 3.1 in Chapter Xl . 
of its Réport the Sanyal Committee ^ 
proceeded to state:. 


tr 


eein We accordingly recommend 
that against an order of a single Judge, 
punishing for contempt, the appeal 


should lie, in the High Court, to a 


. Bench of Judges and against a similar 


order of a Bench of Judges of a High 
Court. the appeal should lie as of righ? 
to the Supreme Court." e : 


Chapter XII of the Report contained 
the recommendations of the Sanyal 
Committee and clause 25 of the re- 
commendations was in the following 
terms: š 


“Provision may be made for an 
appeal as of right from any order or 
decision of a High Court in the exer- 
cise of its jurisdiction to punish for 
contempt. The appeal should lie to a 
Bench of Judges of the High Court 
where the order or decision is ofa 
single Judge. Where the order or deci- 
sion is of a Bench the appeal should 
lie to the Supreme Court.” 


It was in pursuance of: this recom- 
mendation made by the Sanyal Com- 
mittee that the Parliament, while en- 
acting the Contempt of Courts Act 
1971, introduced Section 19, sub-sec- 
tion (1) in that Act conferring an ap- 
peal as of right "from any order or 
decision of a High Court in the exer- 
cise of its jurisdiction to punish for 
contempt", 


1. Before we examine the lan- 
guage of Section 19, sub-section (1) in 
order to arrive at its true interpreta- 
tion, we may first look at Sections 15. 
17 and 20. Sub-section (1) of “Sec. 15 
provides that in a case of criminal 
contempt other than contempt in the 
face of the Court, the Supreme Court 
or the High Court may take action on 
its own motion or on a motion made by 
the Advocate General or any other 
person with the consent in writing of 
the Advocate General and sub-sec. (2) 
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of that section says that in case of cri- 
minal contempt of any subordinate 
court, the High Court may take action 
on à reference made to it by the sübor- 
` dinate court, or on a, motion 
made by the Advocate General ‘or in 
relation to Union Territories, :by such 
law officer as the Central Government 
may specify in this behalf. Section 17 
lays down the procedure.to be follow- 
ed by the Court when it decides to 
take action „and initiates a proceeding 
for contempt. ünder Section 15. -Sub- 
section (I) of that section provides that 
notice of every proceeding under Sec- 
tion 15 shall be served personally on 
the person charged and according. to 
sub-section (2, such notice shal be 
accompanied, in case of a proceeding 
commenced on a motion, by a copy of 
the motion as also copies of the affi- 
davits, if any, on which such motion 


is founded, and in case of a proceed- 
: tempt. The exercise of the jurisdiction 


ing commenced on a reference by a 
subordinate court, by a copy of the re- 
` ference. Section 20 prescribes. a period 
of -limitation by saying that no court 
shall initiate any proceeding for con- 
tempt either on its; own motion or 
otherwise after the expiry of a period 
of one year from the date on which 
the contempt is alleged to have been 
committed. It will be seen from these 


provisions that the scheme adopted by ` 


the legislature is that the Court may 
initiate a proceeding for contempt suo 


motu or on a motion . made by the. 


Advocate General or any- other person 
with the consent in writing of the 
Advocate General or on à reference 
made by a subordinate court. Where 


|the Court initiates a proceeding for. 


contempt suo motu, it assumes juris- 
diction to punish for contempt and 
"takes the first step in exercise of it. 
But what happens when a motion is 
made by the Advocate General or any 
other.person with the consent in writ- 
ing of the Advocate General or à re- 
ference is made by a subordinate court. 


ub Does the Court enter upon the juris- 
" dietion to punish for contempt and act.. 


in exercise of.it when it considers 
such motion or reference for the pur- 
‘lpose of deciding whether it should 
initiate" à proceeding for contempt? 
We do not think so. The motion or 





reference is only for.the purpose of 


drawing the attention of the Court to 
the contempt alleged to. have been 


Baradakanta v. Misra C. J., Orissa H. C.. 


‘initiate a proceeding for ` 


and no appeal would lie against it as 


ALR, 


committed and it is for the Court, on 
a consideration of such motion or re- 
ference, to decide, in exercise of its. 
discretion, whether or.not to initiate 
a proceeding for contempt. The Court 
may decline to. take cognizance and to 
contempt 
either because in its opinion no con- 
tempt prima facie appears to have 
been committed or because, even if 
there is prima- facie contempt. it is not 
a fit case in which action should be 
taken .against the -alleged contemner, 
The exercise of contempt jurisdiction 
being a matter-entirely between thel, 
Court and the alleged contemner, the 
Court, though moved by motion or re- 
ference, may in its discretion, decline 
to exercise its jurisdiction for con- 
tempt. It is only when the Court de- 
cides to take action and initiates a 
proceeding for contempt that it assu- 
mes jurisdiction. to puhish for: 









to punish for contempt.. commences 
with the initiation of a proceeding for| 
contempt, whether suo motu or on a 
motion orareference. That is why the 
terminous a quo for the period of limi- 
tation provided in Section.20 is the 
date when a proceeding for contempt 
is initiated by the Court. Where the 


for contempt, it refuses to assume or 
exercise jurisdiction to punish for con- 
tempt and such a decision.cannot be 
regarded as a decision in the exercise 
of its jurisdiction to punish for con- 
tempt.. Such a-decision would not 
therefore, fall within ‘the opening 
words of Section 19, sub-section (1) 


of right under that provision. This of 
course does not mean that there is no 
remedy available where the High 
Court on an erroneous view of the law 
or unreasonably and perversely 
fuses to take action for contempt on a 
motion or a reference. Though no ap- 
peal lies under Section 19, sub-sec. (1) 


General or -any other person who has 
with the consent in writing - of the 
Advocate General moved the High 


Court can always come to this Court 
by a petition for special leave to ap-j. 
peal and the power of this Court to 
interfere with, such order or decision 


Te. 


1974 


in the exercise of its extraordinary. 
jurisdiction under Article 136 is un- 
fettered. This Court can always in 
suitable cases set right any order or 
decision of the High ‘Court refusing 


Ito take action for contempt against the 


. shes him for contempt as 


J 


alleged contemner,: if the larger in- 


terests of administration of.justice so ^ 


requires. - AS 


8. It is, therefore, clear. that 
the order made by the Full Bench of 
the Orissa High Court in the present 


.case rejecting the motion made by the 


appellant and. refusing to initiate a 
proceeding for contempt against the 
Chief Justice and other judges was not 
appealable under. Section 19, sub-sec- 


tion (1). We may point out that in the” 


present case it is unnecessary to con- 
sider whether an appeal under S. 19, 


_ sub-section (1) is.¢onfined only to a 


case where the High Court after ini- 
tiating a proceeding for contempt finds 
the alleged contemner guilty and puni- 
contended 
by the learned Additional Solicitor 
General or it extends also _to a case 
where after initiating a proceeding for 
contempt, the High Court finds that 
the alleged contemner is not guilty of 
contempt and exonerates him, or even 
if he is found guilty of contempt, de- 
clines to punish him. A question may 
well arise whether in the latter case 
the Advocate General or any other 
person who has, with the consent in 


writing of the Advocate General, move. 


the High Court can appeal as of right 


against the order or decision of the. 


High Court. That question' does not 
arise in the present case and we need 
not, therefore, express any opinion up- 
on it, though we may point out that in 


' England a right of appeal is given to 


a disappointed applicant' -under Sec. 
tion 13, sub-sections (1) and (2) of the 
Administration of Justice Act, 1960. 


9. | We are, therefore, of the 


view that thé preliminary objection 
raised by the respondent is well foun- 
déd and the appellant is not entitled to 
maintain the present appeal under. Sec- 
tion 19, sub-section (1) The appeal 


therefore, fails and is dismissed. There: 


will~be no order as to costs. 
: Appeal dismissed. 





‘to law. Trial Court 


.by. High Court. 


the trial Court. 


Mohinder Singh v, Dataram(K. Iyer J.)  [Prs. 1-2] ^S. C. 2261 


AIR 1974 SUPREME COURT 2261 
r . (V 61 C 425) 
" (From: Orissa) ` 
. V. R. KRISHNA IYER AND R. $. 
- SARKARIA. JJ. u^ 


^' Mohinder Singh Jaggi, © Appellant . 


v. Dataram Jagannath, Respondent. 
Civil Appeal No. 470 of 1973, D/- 
11-10-1973. — i 
Index Note: — (A) Civil P. C. 
(1908), S. 109 — Order in appeal by 
Supreme Court — Effect. ND 


Brief Note: — (A) Appeal was fil- 
ed to Supreme Court against the High 
Court .order setting aside preliminary 
decree passed by trial Court. Supreme 
Court restored ‘the preliminary decree 


‘and directed the trial court to continue 


proceedings for final decree according 
: appointed Com- 
missioner to take accounts in view of 
preliminary decree and passed order 
on his report. Revision against the 
above trial court order was dismissed 
On appeal to the 
Supreme Court it was held that the 
order of the Supreme Court directing 
trial Court to continue proceedings for 
final decree did not affect any order 
passed. after preliminary decree’ by 


Court passed on Commissioner's report 
was valid and no interference with 
the High Court order dismissing. revi- 
sion against that order was called for. 
i - (Para 4) 
Judgment of the Court was deli- 
vered by 

KRISHNA IYER, J..— We see no 
reason to interfere with the judgment 
of the High Court in Civil Revision 
No. 33. of 1972, nor is there any need 


to set out the facts in detail. 


3. A preliminary decree had 
been passed in favour of the present 
appellant who was the defendant in 
the suit pursuant to the cross claim he 
had made. That preliminary decree 
was challenged. by the plaintiff in ap- 
peal.before the High Court and pend- 
ing the appeal the High Court had 
directed that while final decree - pro- 
ceedings could be continued no final 
decree as such should be passed. , Even- 
tually, the High Court set aside the 
preliminary decree passed by the trial 


DR/DR/EG17/73/MNT . . ; 





The order of trial. 


a 
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court. Against that judgment, an ap- 
peal was carried to this Court in Civil 
Appeal 471 of 1971.* This Court ulti- 
mately restored the trial court's decree 
in these words: f 


- “In the result, we set aside the 
judgment and decree of the High 
Court and restore that of the trial 
court.” : 

This Court further directed: 


. "We may mention that in pur- 
suance of the preliminary decree pass- 
ed. by the trial eourt, certain proceed- 
ings were taken but the trial court was 
directed not to sign the final decree by 
order of the High Court. That order 
is now set aside and the trial court 
will now proceed from the stage where 
it left the proceedings and pass a final 
decree in accordance with law." 
Thus, the matter went back to the 
trial court. 


3. Meanwhile, the trial court 
had appointed a commissioner to inves- 
tigate and report on the accounts and 
claims of the two parties in the light 
of the preliminary judgment. The 
commissioner submitted his report on 
16-1-1966. Thereafter, objections were 
filed and the court heard the objec- 

tions and passed its order dated 
‘ 13-5-1967. According to the order, 
a sum of money was directed _to 
be paid.to the defendant by the plain- 
tiff. But it fell far short of what the 
defendant had claimed. He carried a 
revision to the. High Court in Civil Re- 
vision No. 33 of 1972, which was dis- 
missed. And it is against this order 
that the present civil appeal has been 
filed. . 

4. Tt appears to us that there is 
really nothing to alter or modify in 
the order of the High Court. What has 
been done by the trial court is to in- 
vestigate into the accounts in accor- 
dance with the directions in the preli- 
minary decree. Resultantly, it has pas- 
sed the order dated 13-5-1967. This 
order will naturally be incorporated 
in a decree which will be the final 
decree in the: case. Either party, if 
aggrieved by that final decree, will be 
free to file an appeal to the High 


Court; and the High Court as 
the Court of appeal will go into 
the facts fully. The apprehension, 





*Reported in AIR 1972 SC 1048. . 
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perhaps warranted in the light of the 
language used by the trial court, voic- 
ed by the appellant is that the learned 
subordinate Judge is under the im- 
pression that even the order dated 
13-5-1967 has been upheld by this Court 
while disposing of the civil appeal No. 
471 of 1971. This is wrong, because 
this Court while disposing of the ap- 
peal merely restored the preliminary 
decree of the trial court and did not 
either approve or disapprove of the 
order passed at the post-preliminary- 
decree stage. All that it stated was 
that the court would be free to con- 
tinue the proceedings and pass a final 
decree according to law. This Court 
has not affirmed the order passed by 
the trial court fixing the amount pay- 
able by the plaintiff to the defendant. 
Indeed, this Court-has directed that the 
matter would be disposed of according 
to law. The High Court has rnade this 
position clear when it pointed out that 
it was open to the aggrieved party to . 
come up in appeal to the Court against 
the final decree. The Court- has ob- 
served: 


“IE the petitioner is aggrieved by 
the final decree passed by the trial 


. court, it is open to him to come up in 


an appeal where the 
would be looked into." 


We make it absolutely plain that this 
Court has not in any manner affirm- 
ed the order passed on 13-5-1967 by 
the trial court or the quantification 
thereon. This is a matter to be con- 
sidered’ by the courts, below when 
siezed of the subject-matter, and by 
this Court, if it comes here at any 
stage. Suffice it to say that the 
courts below have to proceed on the 
footing that the state of accounts will 
have to be decided in the light of the 
preliminary decree passed by the trial 
court and affirmed by this Court, and 
there should be no impression that this 
Court has in any manner upheld .the 
order dated 13-5-1967. But we would 
also like to make it clear that pro- 
ceedings already taken are not to be 
reopened and this Court’s direction in 
Civil Appeal 471 of 1971 merely means 
that those proceedings would be con 
tinued and culminate in the passing 
of a final decree. 


5. . It is represented to us by the 
appellant who argued in person that 


entire matter 
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no final decree has yet been passed; 
we proceed on the basis of this state- 
ment. We make no observations as to 
whether the trial court should review 
its order or not. That depends entirely 
on the exercise of its own jurisdiction 
under Order 47 Civil Prócedure Code. 
. With these observations, we  dis- 
miss the appeal. No costs. 

Appeal dismissed. 


AIR 1974 SUPREME COURT 2263 
(V 61 C 426) 


(From Punjab and Haryana: 1970 
Serv. L. R. 913) 
A. N. RAY, C. J. AND K. K. 
MATHEW, J. 


Hari Singh Mann, Appellant v. 
State of Punjab and others, Respon- 
dents. ; 

Civil Appeal No. 1995 of 1970, D/- 
20-8-1974. 

Index Note: — (A) Constitution of 
India, Art. 311 — Punjab Police Ser- 
vice Rules 1959, R. 8 (b)—Probation — 
Extension of period — Object — Con- 
firmation — Effective date. 


Brief Note: — (A) The object of 
extending the period of probation is to 
find out whether the employee is a 
fit person. He cannot be confirmed, 
till the period of probation or the ex- 
tended period of probation to find out 
his fitness, has expired. Therefore he 
could not be held to have been stood 
confirmed on an intervening date be- 
fore the period of probation expired. 

(Para ") 


Index Note: — (B) Constitution of 
India, Art. 311 — Punjab Civil Servi- 
ces (Punishment and Appeal) Rules, 
R. 9—“Stigma” — Words “unfit to be 
appointed” are not a stigma. 


Brief Note: — (B) Termination on 
account of unsatisfactory record will 
attract rule 9 of the Punishment Rules. 
Tt is obvious that at the time of con- 
firmation fitness is a matter to be con- 
sidered. The order terminating the ser- 
vices is unfitness for appointment at 
the time of confirmation, it is not pass- 
ed on the ground of any  turpitude 
like misconduct or inefficiency. To 
hold that the words “unfit to be ap- 
Pointed” are a stigma would rob the 


| HR/HR/D516/74/MVJ 


(Ray C.J.) ([Prs. 1-5] S. C. 2263 


authorities of the power to judge fit- 
ness for work or suitability to the post 
at the time of confirmation. Termina- 
tion of services on account of inade- 
quacy for the job or for any tempera- 
mental or other defect not involving 
moral turpitude is not a stigma whicb 
can be called discharge by punishment. 
Fitness for the job is one of the most 
important reasons for confirmation. 
1970 Serv. L. R. 915 (Punj & Har.), 
Affirmed. (Para 12) 

The Judgment of the Court was 
delivered by ; 


RAY, C. J.:— This is an appeal by 
special leave from the judgment Dj- 
5-11-1969 of the High Court of Pun- 
jab and Haryana. The only question 
is whether the order of termination of 
the service of the appellant who was 
a probationer is in violation of R. 9 
ofthe Punjab Civil Services (Punish- 
ment & Appeal) Rules, 1952. ` 

2. The appellant was selected 
by the Publie Service Commission asa 
direct recruit on 20 May, 1965. He was 
appointed on 26 May, 1965. He joined 
as a probationer. The period of proba- 
tion was two years. 


3. Rule 8 (b) of the Punjab 
Police Service Rules, 1959 states that 
the services of a member recruited by 
direct appointment may be dispensed 
with by the Government on his failing 
to pass the final examination at the 
end of his period of training, or on 
his being reported on during or at the 
end of his period of probation, as un- 
fit for appointment. i 


4. The order terminating. the 
services of the appellant was as fol- 
lows: 


"The President of India is pleased 
to dispense with the service of Shri 
Hari Singh Mann, Probationary De- 
puty Superintendent of Police, Amrit- 
sar on the expiry of his extended 
period of probation with éffect from 
2-2-1969 (A.N.) under R.8 (b) of the 
Punjab Police Service Rules 1959. hav- 
ing considered him unfit for appoint- 
ment to the State Police Service. The 
period from 20-5-68 to 2-8-68 which 
has been treated as leave of the kind 
due has been excluded from the period 
of trial (Probation)” 


5. The two contentions which 
have been advanced before the High 


Cd 
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Court were repeated here. First, the 
order of termination was passed on 30 
January, 1969 when the petitioner by 
reason of expiry of three years stood 
‘confirmed on 19/20 November, 1968. 
Second the order of termination was 
one of punishment and the appellant 
. Should, therefore, under Rule 9 of the 
* PunjabCivil Services (Punishment and 
Appeal) Rules have been given oppor- 
tunity to show cause against the order 
. of termination. ~ 


: 6. Under the aforesaid (Police 

Service) Rule 8 (b) proviso, the Gov- 
ernment could extend the period of 
probation by not more than one year. 
The appellant was. appointed .on 20 
May, 1965 on two years probation. On 


1 July, 1967, there was an order ex- 


tending .the . period of probation by 


one year. On 20 May, 1968; - there. 
. . was an order terminating the services 


^ of the petitioner.:On 20 July, 1968 


there. was an order revoking the order- 


of termination and extending the 
period. of probation for six - months 
from 20 May, 1968. The order of ter- 
 mination was (passed) on 30-1-1969. 


The appellant was.on leave from ` 20: 


May, 1968 to 2 August. 1968. The Gov- 
ernment excluded the period of leave, 
from the period of probation. 


T. The object of extending the 
period of probation is to find out whe- 
. ther the appellant was a fit person. 
|The appellant could not be confirmed 


the fitness of the appellant expired. It 
cannot therefore be held that: the ap- 
pellant stood confirmed on 19/20 No- 
. vember, 1968 before the period of. 
probation expired in January, 1969. 


| 8. The appellant relied on R.9 
of the. Punjab Civil Services (Punish- 


ment.and Appeal) Rules, 1952. Rule 9. 


is as follows: 
"Where. it - is- proposed to termi- 


nate the “employment of a proba-. 
-¢ioner, whether during. or at^ the 
end of the period- of probation 
for any specific fault or on ac- 


count of the unsatisfactory record or 
unfavourable reports implying the un- 
svitability for the service, the proba- 
tioner shall be apprised of the grounds 
.of such proposal, and given an op- 
portunity:to show cause against it, be- 
fore orders are passed by the autho- 


z 
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Services óf.a probationer be on 
count of unsatisfactory record he shall . 


till the period of probation to find out, 


A.LR. 


rity competent to terminate the 
pointment".' t 

. 9. If (Punishment) Rule 9 ap- 
plies the services of the appellant could 
not be terminated without complying 
with the provisions thereof. 

_ 10. The appellant. contended 
that the order of termination stated 
that the appellant was considered un- 
fit for appointment and therefore it 
amounts to punishment to attract R. 9. 
The appellant extracted a statement 
from the affidavit of the - Inspector 
General of Police in answer to the ap- 
pellant's petition in the " High Court 
that the appellant’s record during the - 


ap- ` 


period of probation was unsatisfactory. 


Reliance is placed on Rule 9 where it. 
is sdid that if the termination of the 
ac- 


be given an, opportunity to show cause 


against it. - z 
11. The respondent relied on 


'rule 11. of the Punjab Police Service . 


Rules where it is stated that in mat- 


- ters relating to discipline, penalties and’ 


appeals, members of the Service shall 
be governed by the Punjab Civil Ser-.. 
vices (Punishment and Appeal) . Rules. 

Therefore, it is said by the respondent 
that Rules 8 and 11 of the Punjab 
Police Service Rules show that termi- 
nation of probation which is dealt with 
in Rule 8 is different from matters 


- relating to penalties which -are dealt 


with in rule 11 of the Punjab Police 


‘Service Rules. 


12. Termination on account ofj 
unsatisfactory. record will attract R.-9 ` 
of the Punishment Rules. It is obvious 
that at the time of confirmation fit- 
ness is-a matter to be considered. The 
order terminating: the services is un- 
fitness for appointment at the time of) . 
confirmation, it is not passed on the 


.ground of any turpitude like miscon- 


duct or inefficiency: To hold that the|. 
words “unfit to be-appointed" are aj 
stigma..would rob the authorities of! 
the power to judge fitness for work 
or suitability to the post at the time 
of confirmation. Termination of servi- 
ces on account of inadequacy for the 
job or for any temperamental or other 
defect not involving moral “turpitude 
is not a-stigma which can be called dis- 
charge by punishment. Fitness for the 
job is one of the most important rea- 


1974 | V. V. N. Satyanarayana v. G. R Naidu 
sons for confirmation. The facts and 


circumstances do not show that there 
is any stigma attached to. the order of 
termination, qu OLR 

13. For these- reasons, the ap- 
peal fails and js dismissed. Parties will 
pay and bear their own costs. 


Appeal dismissed., 





SUPREME COURT. 226 
^ (V 61 C 427) E 
(From: Andhra Pradesh)* 
A. N. RAY C. J. AND 
K. K. MATHEW, J. | 
V. V. V. Satyanarayana, Appellant v. 
G. Ramchandra Naidu and others, Res- 
pondents. ; P ot 


AIR 1974 


Civil Appeal No. 2530 of 1972, D/-: 


16-8-1974. . 


Index Note: — (A) Andbra Pra- 


desh State'Legal Service Rules, Rules 
2, 3—Appointment of Deputy Secretary 
in Law Department — Considerations. 


Brief Note: — (A) The appellant 


was appointed by promotion as Assis-, 


tant Secretary on 1 June, 1956 in the 
. Law Department. He was confirmed in 
the post of Assistant Secretary on 
11-10-1957. He was temporarily promo- 
ted as a Deputy Secretary in the Law 


Department on 10 July, 1961. His pro-: 


bation -was -declared on 23 July, 1962. 
Then he went.to serve in the Law 
Commission as Deputy Secretary. The 
respondent was -appointed as District 


Munsiff in the State Judicial ‘Service . 
on 16 February, 1956. On 27 June,~ 


1960 he was appointed as Under Secre- 
tary in the Law Department. With the 
concurrence of the High Court, he was 
tempórarily appointed on 10 July, 1961 
as Deputy Secretary in the Law De- 
partment. On 1 April, 1963, a substan- 


pondent as a Deputy Secretary with 
effect from 1 April, 1963: l i 
Held in answering the ġuestion as 
to whether the Government was right 
in confirming the respondent as senior 
to the appellant it was necessary to 
*(Appeal No. 394 of 1971, D/- 28-6- 
.1972 (Andh Pra)) : 
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‘to consider the respective merits 


‘Andhra Pradesh. : 
tive vacancy in the category of De- ` d 
puty Secretary arose: The Government 

on 4 October, 1966 confirmed the res--: 


[Prs. 1-3} S. C. 2265 
find as to whether the respondent was 
appointed as Deputy Secretary on 10 
July,.1961 by promotion from Class IV 
or by transfer of a full member or an 
approved probationer in the State 
Judicial Service. The appointment of 
the respondent in this case was by 
transfer. When both the appellant and 
the respondent commenced their pro- 
bation on the same date in the same 
class the proviso to Rule 29 (a) A. P. 
State and Subordinate Rules was of 
no aid. As both the appellant and the 
respondent completed the probation 
before 1 April, 1963 and as there were 
no Rules or Regulations in that behalf 
it was open to the Government in the 
performance of its executive functions 
e . and 
determine the inter se seniority. The 
Government consulted the Public Ser- 
vice Commission. The Commission con- 


-sidered the respondent as suitable and 


agreed to his absorption as regular De- 
puty Secretary to Government, Law 
Department. The benefit of any 
rights or privileges which had ac- 
crued by virtue of the first pro- 
viso to General Rule 3 prior to 
its deletion in January, 1963 could not 
be denied to the respondent inasmuch 
as there could hardly.be any ‘doubt 
that the respondent would have. been 
entitled to continue to hold the post 
reserved for the State Judicial Officer 
and entitled to the benefits and privi- 
leges, including confirmation by virtue 
of the proviso to General Rule 3. 

2 (Paras 8 to 11) 
: The Judgment of the Court - was 
delivered by ; : 


| RAY, C. J.:— This is an appeal by 
special leave from the judgment dated 
28 June, 1972 of the High Court . of 


2. The only question for con- 


Sideration is whether. the Government 
was right in confirming the respon- 
dent as senior to the appellant. 


3. ^, The appellant was. appointed 
by promotion as Assistant Secretary 
on 1 June, 1956 in the Law Depart- 
ment. He was confirmed in the post 


_of Assistant Secretary on 11 October, 


1957. He was temporarily promoted as 
a Deputy Secretary in the Law  De- 
partment.on 10' July, 1961. His proba- 
tion was declared .on 23 July,. 1962. 
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Then he went to serve in the Law 
Commission as Deputy Secretary. | 


4. The respondent Naidu was 
appointed as District Munsif in the 
State Judicial Service on 16 February, 
1956. On 27 June, 1960 he was appoin- 
ted as Under Secretary in the Law De- 
partment. With the concurrence of the 
High Court, he was temporarily appoin- 
ted on 10 July, 1961 as Deputy Secre- 
tary in the Law Department. 


|: B. On 1 April, 1963, a substan- 
tive vacancy in the category of Deputy 
Secretary arose. The Government on 
. 4 October, 1966 confirmed the respon- 
dent as a Deputy Secretary with effect 
from 1 April 1963. 


6. The post of a Deputy Secre- 
tary under Rule 2 of the Andhra Pra- 
desh State Legal Service Rules (here- 
inafter referred to as the Rules) is a. 
post in Class III in that Service. Rules 2 
and 3 of the Rules enumerate four 
classes of officers in the State Legal 
Service. Class I is for Secretary to 
Government, Law Department, and 
Legal Remembrancer of Legal Affairs. 
Class II consists of Draftsman to Gov- 
ernment, Law Department. Class HI 
consists of Deputy Secretary to Gov- 
ernment, Law Department. Class IV 
consists of Assistant Secretary to Gov- 
ernment, Law Department. 


T. The appointment to Class I 
under the Rules shall be by promotion 
from among the Officers in Class IV 
or by recruitment by transfer of a 
full member or an approved proba- 
tioner in the State Judicial Service in 
the post of Subordinate Judge or Dis- 
trict Munsif. The appointment to 
Class III is subject to two provisos. 
One is that an Assistant Secretary 
' should ordinarily have put in a service 
for a period of not less than five years 
in that post for promotion as a Deputy 
Secretary. Thé other is that a member 
of the State Judicial Service so appoin- 
ted as Deputy Secretary shall not, by 
reason ofsuch appointment, cease to be 
s member of the service from which 
he was appointed, nor shall such ap- 
pointment confer on him any claim for 
substantive appointment to Class III 
or to appointment thereto in any sub- 
sequent acting or temporary vacancy. 


. & In answering the question as 
to whether the Government was right 


A. I. R. 


in confirming the respondent as senior, 
to the appellant it is necessary to find 
as to whether the respondent was ap-| 
pointed as Deputy Secretary on 10 
July, 1961 by promotion from Class IV 
or by transfer of a full member or an 
approved probationer in. the State 
Judicial Service. The respondent was 
a District Munsif in the State Judicial 
Service. On 10 July, 1961 when the 
respondent was appointed as Deputy 
Secretary in Class III he did not cease 
to be a member of the State Judicial 
Service in the category of District 
Munsif. He was then serving in the 
Law Department as an Under Secre- 
tary with a lien: on his post in the 
State Judicial Service. He could not 
have been promoted from Class IV to 
Class III because as an Under Secre- 
tary he had not completed five years 

service in the Law Department. The 
order appointing the respondent Naidu 
does not specifically mention whether 
he was promoted or whether he was 
appointed by transfer, According to 
the Rules he could not have been pro- 
moted. The other mode of appointment 
was by transfer. The trial Court held 
that the appointment of the respon- 
dent was by promotion. ‘The High Court 

rightly set aside that finding and held 
that the appointment of the responden 

was by transfer. . 


9. The proviso to Rule 29 (a) 
of the Andhra Pradesh State and 
Subordinate Rules provides that when 
more than one approved probationer 
are available for appointment as full 
members the seniormost approved 
probationer on the date of vacancy. 
shall be appointed. In the present case, 
when both the appellant and the res- 
pondent commenced their probatio 
on the same date in the same class the 
proviso to Rule 29 (a) is of no aid. 
There are no Rules to govern i 
class of cases. 


10. On behalf of the appellant 
it was said that the respondent was 
appointed on 10 July, 1961, but was 
confirmed with effect from 1 April, 
1963: and, therefore, that should be 
taken as the date of appointment of 
the respondent. That is ignormg the 
fact that the respondent was appoin- 
ted in fact by transfer on 10 July, 1961.| 
The High Court rightly said that if 
both the appellant and the respondent 
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completed the probation before 1 April, 
1963 and if there are no Rules or Re- 
gulations in that behalf it will be open 
to the Government in the performance 
of its executive functions to consider 
the respective merifs and determine 
the inter se seniority. The Govern- 
ment consulted the Public | Service 
Commission. The Commission  consi- 
dered the respondent as suitable and 
agreed to his absorption as regular De- 
puty Secretary to Government, Law 
Department. 


11. In the second proviso to 
Rule 3 (3) of the State Legal Service 
Rules which was in force at the time 
of the appointment of the respondent 
as Deputy Secretary it is provided that 
of the two posts of Deputy Secretaries 
in the Law Department one post shall 
be held by a member of the State 
Judicial Service. At the time of the 
appointment of the respondent as De- 
puty Secretary in the Law Department 
on 10 July, 1961 he continued to be a 
member of the State Judicial Service. 
The benefit of any rights or privileges 
which had accrued by virtue of the 
first proviso to General Rule 3 prior 
to its deletien in January, 1963 cannot 
be denied to the respondent inasmuch 
as there could hardly be any doubt 
that the respondent would have been 
entitled to continue to hold the post 
reserved for the State Judicial Officer 
and entitled to the benefits and privi- 
leges, including confirmation by vir- 
tue of the proviso to General Rule 3. 

12. For these reasons we up- 
hold the judgment of the High Court 
and dismiss the appeal. Eres party will 

bear his own costs. - 
Eee Appeal dismissed. 





AIR 1974 SUPREME COURT 2267 
(V 61 C 428) 
(From: Allahabad) 
H. R. KHANNA AND 

Y. V. CHANDRACHUD, JJ. 

State of U. P., Appellant v. Sheo 
Ram, Respondent. 

Criminal Appeal No. 149 of 1972 
D/- 14-8-1974. 

Index Nóte: — (A) Penal -Code 
(1860), S. 149 — Number of persons 
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State of U. P. v. Sheo Ram (Chandrachud J.) [Prs, 1-2] S. C. 2267 


prosecuted for various offences read 
with S, 149 — Court acquitting some 
of them and convicting others on same 
evidence — Acquittal not sustainable. 


_Brief Note: — (A) Where a case 
against some of the accused, whose 
conviction was maintained by the 
High Court was not at all distinguish- 
able from the case of other co-accused 
whom the High Court acquitted, the 
Supreme Court on appeal egainst ac- 
quittal, reversed the acquittal and con- 
victed the accused. . (Para 5) 


Index Note: — (B) Constitution of 
India, Art. 136 — Concurrent finding 
of fact — No interference, 


. _Brief Note: — (B) The concurrent 
finding of fact by the Sessions Court 
and the High Court that the assembly 
was unlawful was not disturbed by the 
Supreme Court in appeal under Arti- 
cle 136. (Para 7) 


. The Judgment of the Court was 
delivered by 


CHANDRACHUD, J.:— Ten per- 
sons were tried by the learned Ses- 
sions Judge, Orai, for various offences 
arising out of the death of one Bhagat 
Ram and injuries to three others. The 
learned Judge acquitted three of them 
and convicted the remaining seven. 
The respondent, Sheo Ram, was con- 
victed under Section 302 and was sen- 
tenced to death. He was also convict- 
ed like others under Section 148 and 
Sections 323, 324, 325 and 307 read 
with Section 149 of the Penal Code. 
Those who were convicted filed an 
appeal in the High Court of Allahabad 
while the State Government filed ap- 
peals against those who were acquit- 
ted by the learned Judge. By its judg- 
ment D/- 10-11-1971 the High Court 
upheld the conviction of three out of 
the seven persons convicted by the 
trial court and ordered the acquittal 
of the remaining four. The State ap- 
peal against the acquittal of three per- 
Sons was dismissed by the High Court. 
This appeal by special leave is filed by 
the State against the judg- 
ment of the High Court acquitting the' 
respondent Sheo Ram. We are not con- 
cerned in this appeal with the judg- 
ment of the High Court in re- 
gard to the remaining nine accused. 

2. At about 12 noon on April 
10, 1970 the respondent Sheo Ram 
who appears to have been the Sub- 
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Editor of a daily newspaper called 
"Dinvir" and four students went to 
the Halwai shop of the deceased Bha- 
gat Ram. They ate heartily but refus- 
ed to pay the bill During the course 
. of a quarrel which ensued between 


them and the servant of the deceased 


: they gave.a threat that they will come 
back to teach a good lesson to every- 
body. A report about this incident was 
lodged by Bhagat Ram at the Orai 
‘police station at about 12-30 p.m. 


3: At about 4-30 p.m. on thé ~ 


same day a group of 12 or 13 persons 
. including the respondent is alleged to 
have gone to Bhagat Ram’s shop. They 
were armed with various weapons and 
are alleged to have caused injuries to 
Bhagat Ram, his brother Bhajan Lal 
his father Dilamal and to his sister's 
husband Lakha Mal. Bhagat Ram re- 
ceived a fatal stab injury, Bhajan Lal 
received’ a contused injury which 
caused’ a fracture, Dilamal received 
two lacerated wounds and two contu- 
sions while Lakha Mal received an in- 
cised injury. These persons were taken 
` to the hospital but Bhagat Ram was 
already dead. The cause of death was 
a puncture wound over his right sca- 
pula... "EE 
4. The First Information Re- 
port of the occurrence was lodged by 
Bhajan Lal at about 5 p.m. It men- 
tions the name of the respondent with 
his description as the "Editor of Din- 
- vir". The Report does not ascribe any 
particular. part to the accused  men- 
tioned therein nor does it mention that 
the respondent Sheo Ham was armed 
with a knife. - : 
5. The scope of this appeal is 
narrow for two reasons. There is no 
credible evidence to hold that the res- 
pondent caused 
‘Bhagat Ram and for that reason it 
would be difficult to accept the appeal 
filed by the State in its entirety. The 
‘other reason is that even accepting the 
findings of the High Court it would be 
difficult. to distinguish between the 
‘case against the respondent and that 
against the three.persons whose con- 


vietion has been upheld by the High. 


- ‘Court. At the least the High Court 
ought to have convicted the respon- 
dent of those charges of which the 
three others were convicted. E 


6. Agreeing ‘with the trial 
court the High Court held that the 


the stab injury to 


A.I R. 
presence of the eye-witnesses at the 
time and place of occurrence could not 
be doubted. Out of the six eye-witnes- 
ses examined by the prosecution Bha- 
jan Lal, and Lakha Mal had received 
injuries during the incident. Ramphal 
was working as a servant in Bhagat 
Ram’s shop while Panna Lal, Janki 
and Bhagwan Das were neighbouring 


shopkeepers. - 


T. The High Court has further 
held that the persons who went to Bha- 
gat Ram's shop had formed ari unlaw- 
ful assembly but that the object of. 
that assembly was to cause grievous: 
hurt to Bhajan Lal and others. Learn- 
ed counsel have taken us through the 
entire evidence but we see no reason 
why the concurrent finding of th 
High Court and the Sessions Court in 
regard to the formation of unlawful 
assembly and to the extent at least of 
the.limited object of that assembly 
‘should not be accepted. The witnesses 
had no previous enmity with any of 
the accused except on account of the 
incident which had taken place in the 
afternoon. As observed by the High 
Court the witnesses would normally 
be present in their shops at the time 
of the occurrence and those.shops are 
situated in the same locality as the 
shop of the deceased Bhagat Ram. The 
High: Court has acquitted the respon- 
dent on.the ground that the First In- 
formation Report does not mention 
that he was armed with a knife or 
that he had caused the stab injury to 
Bhagat Ram. In fact the F.I.R. does not 
refer to any details and what .holds 
good‘in regard to Kanhaiya Lal, Das-' 
rath and Ram Sarup whose conviction 
for certain offences has been. upheld 
by the High Court must hold good in 
regard to the respondent also. 


8. We are unable to agree with 
the High Court that the possibility 
thàt the respondent was implicated on 
mere suspicion could not be excluded: 
or that since as a Sub-Editor of 'Din-. 
vir' the respondent had criticised the 
local police, they could be inimical to 
him and might have involved him fal- 
sely. There is no evidence to justify 
the apprehension of the High Court 
that respondent was involved on ac- 
count of suspicion. The «assumed. en- 


. mity with the local police is largely a 


matter of guess-work arising out of 
the manner in which a line seems to 


1974 


have been.: added to the. complaint 
Ka-26 which was lodged by .Bhagat 
Ram in respect of the earlier incident. 
The last sentence of that Report reads 
to say that Bhagat Ram apprehended 
danger to his life and property and 


that one- of the persons who had come. 


to the shop was Sheo Ram; i..e. the 
respondent. Even assuming that the 
last sentence is an after-thought, it 
would not be fair to the police to 
jump to the conclusion without any 
evidence whatsoever that the addition 
was made at their instance as 
were piqued by the pungent writings 
of the respondent in his newspaper. 


9. The High Court has . 
recorded a finding that none 
of the prosecution witnesses had - 


any enmity against the res- 
pondent. But the High Court felt that 
the case against him underwent an im- 
provement from stage to stage which 
"Clearly suggested that there could be 
some agency which was interested in 
‘making out a most difficult case for 
Sheo Ram. Even his nomination could 
be at the instance of that agency". It 
is impossible to accept this finding 
unsupported as it is by any evidence 
whatsoever. The High Court was. 


therefore, in error in holding that the ` 


respondent was entitled to the benefit 
‘of doubt on account of the -fact that he 
‘might have been implicated at the in- 
stance of the local police who were 
“displeased” with him. = 

. 10. -Bhajan ‘Lal, ' Lakha Mal. 
Panna Lal and Ramphal had correctly 
identified the respondent in the iden- 
tification parade but the High Court 
thought that it was not safe to accept 
that evidence because one other wit- 
ness had identified an accused . called 
Dasrath instead of the respóndent. That 


would be a good reason for not relying 


on the evidence of that witness but we 
are unable to agree that the evidence 
at least of the two injured witnesses, 
Bhajan Lal and Lakha Mal, and - of 
Ramphal the servant of Bhagat Ram 
could be discarded for that reason. 


. 11. S- 
pondent is indistinguishable from that 
of Kanhaiya Lal, Dasrath and Ram 
Sarup whose conviction for. certain 


offences has been upheld by the High 


Court, the appeal filed by the State 
must succeed partly. We set aside the 
order of acquittal passed by the High 


'C. L T. Bombay v. R. B. Pandit . 


they. 


. of the Rules. 
As the case against the res- 
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Court in favour of the respondent and , 
uphold his conviction under Ss. 323 
324 and 325 read with Section 149 of 
the Penal Code. We also uphold the 
sentence imposed upon.him by the 
learned Sessions Judge for these of- . 
fences. The maximum sentence imposed 


‘onthe respondent by the Sessions Court 
-for these offences is three: years rigo- 
.rous imprisonment under Section 325 ` 


read with Section 149. The sentence 
for the two other offences shall run. 
concurrently with that sentence. 

: Order accordingly. 
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AIR 1974 SUPREME COURT 2269 

y (V 61 € 429) ` 

(From: Bombay) 
A. N. RAY C. J., K. K. MATHEW AND 
Y. V. CHANDRACHUD JJ. . 

Civil Appeals Nos. 895-897 of 1973: 

The C. I. T. Bombay City, Appellant 
v. R. H: Pandit Managing Trustees of 
Trust, Bombay, Respondent, 
. . Civil Appeals Nos. 898-899 of 1973: 
The C.LT. Bombay City, Appellant v. 
The Public Utilities Investment. Trust 
Ltd., Respondent. 

Civil Appeal No. 2054 of 1971: 
Ram Krishan, Appellant v. Raghvir 
Kumar and others, Respondents. 

Civil Appeals Nos. 895-897, 898- 
899 of 1973 and Civil Appeal No. 2054 


of 1971, D/- 4-9-1974. 


Index Note: — (A) Supreme Court 
Rules 1966, O. 6, R. 2 (14); O. 15 and 
O. 47 R. 3—Exercise of powers of 
Court by Single Judge sitting in Cham- 
bers — Application for condonation of 
delay in filing petition of appeal by 


certificate — Can be heard in cham- 


bers according to practice (X-Ref :— 
Maxims). -- 


. Brief Note: — (A) Application for 
condonation of delay in filing petition 
of appeal by certificate is within "he 
chamber business under O. 6 R. 2 (14) 
(Para 7) 


A petition of appeal is required 


under O. 15 of the rules to be presen- 


ted within 60 days from the grant of 
certificate of fitness. Thus the time is 
fixed by the rules and therefore O. 47 
R. 3 will apply with regard to en- 
largemént or abridgement of any time 


JR/JR/D800/74/MVJ 
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appointed by the rules for doing any 
act. The words "enlargement" or "abri- 
dgement of time" in O.6 R. 2 (14) take 
in applieations for enlargement of 
time appointed by the Rules. By this 
Rule an application for condonation of 
delay in filing special leave petition is 
excepted from the business of a cham- 
ber judge. Any application for condona- 
iion of delay in filing petition of 
appeal is therefore included in appli- 
tion for enlargement or abridgement 
of time. : (Paras 4, 9) 


Further, hearing such petitions in 
chamber has .become a practice with 
the Supreme Court and it is conve- 
nient to adhere to it as the practice of 
the court is the law of the Court. 
(1841) 7 M. & W. 502, Relied on. 

(Para 6) 

Cases Referred: Chronological Paras 
(1841) 7 M. & W. 502 = 151 E.R. 864, 
Cocker v. Tempest 6 

The Judgment of the Court was 
delivered by 


RAY, C. J:— In these matters a 
question arises as to whether applica- 
tions for condonation of delay in filing 
petition of appeal can be heard by the 
Judge in Chambers. An argument is 
advanced before the Hon'ble Judge in 
Chambers that if an application for 
condonation of delay is refused by the 
Judge in Chambers it will amount to 
dismissal of the appeal by the Judge 
in Chambers. Therefore, it is said that 
these applications should be heard by 
the Court which alone can dismiss an 
appeal. 


2. Notices were given to. the 
Attorney General and the Bar Asso- 
ciation because it was said that the 
existing practice of posting applica- 
tions for condonation of delay in fil- 
ing petition of appeal before the Judge 
in Chambers should be discontinued 
and such applications should be listed 
before the Court. 


3. The relevant rule is order 
VI Rule 2 (14) of the Supreme Court 
Rules, Order VI Rule 2 states that the 
powers of the Court in relation to mat- 
ters enumerated there may be exercis- 
ed by a Single Judge sitting in Cham- 
bers. Clause (14) reads ‘Applications 
for enlargement or abridgement of 
time except where the time is fixed by 
the Court or relates to deposit of 


A. Y. R. 


Security and except  applieations for 
condonation of delay in filing special 
leave petitions." Under the Rules it 
follows that all applications for enlar- 
gement or abridgement of time ex- 
cept the three cases mentioned in 
Order VI Rule 2 (14) are heard by the 
Judge in Chambers. An important ex- 
ception is application for condonation 
of delay in filing special leave peti- 
tions. 


4, Order XLVII Rule 3 of the 
Supreme Court Rules states that the 
Court may enlarge or abridge any 
time appointed by these rules or fixed 
by any order enlarging time, for do- 
ing any act or taking proceedings, upon 
such terms (if any) as the justice of 
the case may require, and any en- 
largement may be ordered although 
the application therefor is not made 
until after the expiration of the time 
appointed or allowed. A petition of 
appeal is required under Order XV of 
the Rules of this Court to be presented 
within 60 days from the grant of cer-|. 
tificate of fitness. The time to  pre- 
sent the petition of appeal is fixed b 
the Rules of this Court. Therefore 
Order XLVII Rule 3 will apply with 
regard to enlargement or abridgement 
of any time appointed by the Rules for 
doing any act. 


5. Order VI Rule 2 (14) speaks 
of applications for enlargement or 
abridgement of time. Here the words 
“enlargement or abridgement of time”, 
take in applications for enlargement 
of time appointed by the Rules. The 
significant feature in the Rulesis that 
applications for condonation of delay 
in filing special leave petition are ex- 
cepted from the business of a Chamber 
Judge. The natural presumption is|’ 
that but for the exception the Rule 
would have included also applications 
for condonation of delay in filing spe- 
cial leave petitions. Any application 
for condonation of delay in filing peti- 
tion of appeal is therefore included i 
applications for enlargement or abridg 
ment of time. 


6. This practice of the Chamber 
Judge hearing applications for con- 
donation of delay in filing petitions of 
appeal within the time appointed: by 
the Rules of this Court has been follow- 
ed ever since 1966. Cursus curiae est 
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lex curiae. The practice of the Court 
is the law of the Court. See Broom's 
Legal Maxims at p. 82. Where a prac- 
tice has existed it is convenient to ad- 
here to it because it is the practice. 
"The power of each Court over its own 
process is unlimited: it is a power in- 
cident to all Courts" See Cocker v. 
Tempest (1841) 7 M. & W. 502. 


7. We are therefore of opinion 
that applications for condonation of 
delay in filing petitions of appeal are 
within the Chamber business under 
Order VI Rule 2 (14). 


Order accordingly. 


AIR 1974 SUPREME COURT 2271 
(V 61 C 430) 


(From: Madras) 


K. K. MATHEW AND A. ALAGIRI- 
SWAMI, JJ. : 


P. S. Sadasivaswamy, Appellant v. 
State of Tamil Nadu, Respondent. 


` Civil Appeal No. 1131 of 1974, 
7-10-1974. 


Index Note:— (A) Constitution of 
India, Art, 226 — Laches — Writ petition 
— Delay of 14 years in applying — Writ 
petition not entertainable. 


Brief Note:— (A) Where a Govern- 
ment servant slept over the promotions 
of his juniors over his head for fourteen 
years and then approached the High 
Court with writ petition challenging the 
relaxation of relevant rules in favour of 
the juniors, the writ petition is liable to 
be dismissed in limine. Such an aggrieved 
person should approach the Court at least 
within six months or at the most a year 
of promotion of his juniors. 


D/- 


It is not that there is any period of 
limitation for the Courts to exercise their 
powers under Art. 226, nor is it that there 
can mever be a case where the Courts can- 
not interfere in a matter after the pas- 
sage of a certain length of time, But it 
would be a sound and wise. exercise of 
discretion for the Courts to refuse to 
exercise their extraordinary powers under 


Art. 226 in the case of persons who do. 


not approach it expeditiously for relief 
and who stand by and allow things . to 
happen and then approach the Court to 
put forward stale claims and try to un- 
settle settled matters. Decision in W. P. 
and Appeal (Mad.), Affirmed. (Para 2) 
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- garding the length of service 


— P. S. Sadasivaswamy v, State of T, N. (Alagiriswami J.) [Prs. 1-2] S.C. 2293 


The judgment of the Court was deli- 
vered by ` 


ALAGIRISWAMI, J.:— The appel- 
lant entered service as a Junior Engineer 
in the Highways Department of the then 
Province of Madras on 21-8-1946. He was 
promoted as an Assistant Engineer on 
12-3-1951. In 1955 he was selected by the 
State Public Service Commission as an 
Assistant Engineer along with respon- 
dents 2 to 4 and was placed above them 
in rank. In 1957 the 2nd respondent was 
promoted as Divisional Engineer. ^ There- 
upon the appellant made a representation 
to the Government. He made another 
representation in the same year. He 
made two further representations in the 
year 1968 to consider his case for pro- 
motion as Superintending Engineer along 
with his juniors. Respondents 2 to 4 
Were again promoted as Superintending 
Engineers over the head of the appellant. 
In 1970 the 5th respondent who was 


junior to the appellant as Assistant Engi- 


neer and Divisional Engineer was pro- 
moted Superintending Engineer over the 
head of the appellant. The appellant him- 
self was promoted as Superintending En- 
gineer on 23-1-1971. He, therefore, filed 
8 writ petition before the High Court of 
Madras, That petition was dismissed as 
also the appeal against the dismissal. 


2. The main grievance of the ap- 
pellant is that the 2nd respondent who 
was junior to him as Assistant Engineer 
was promoted as Divisional Engineer in 
1957 by relaxing the relevant rules re- 
necessary 
for promotion as Divisional Engineer and 
that his claim for a similar relaxation was 


"not considered at that time, The learned 


Judge of the Madras High Court who 
heard the writ petition was of the view 
that the relaxation of the rules in favour 
of the 2nd respondent without consider- 
ing the appellant's case was arbitrary, In 
view of the statement on behalf of the 
Government that such relaxation was 
given only in the case of overseas scho- 
lars, which statement was not controvert- 
ed, it is not possible to agree with the 
view of the learned Judge. Be that as it 
may, if the appellant was aggrieved by it 
he should have approached the Court 
even in the year 1957 after the two re- 
presentations made by him had failed to 
produce any result. One cannot sleep 
over the matter and come to the Court 
questioning that relaxation in the year 
1971. There is the further fact that even 
after respondents 3 and 4 were promoted 
as Divisional Engineers over the head of 
the appellant he did mot come to the 
Court questioning it. There was a third 
opportunity for him to have come to the 
Court when respondents 2 to 4 were again 
promoted as Superintending Engineers 
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over the head of the appellant, After 
fourteen long years because of the tempt- 
ing prospect of the Chief Engineership he 


" has come to the Court. In effect he wants 


_to unseramble a scrambled egg. It is. very 
‘difficult for the Government to consider 
‘whether any relaxation of the rules 
should have been made im favour of. the 
appellant in the year 1957, The conditions 
that weré prevalent in 1957 cannot be 


-reproduced now, In any case as the Gov- _ 


: ernment had decided as a matter of policy, 
as they were entitled to do, not to relax 
- the rules in favour of any except over- 
- “seas scholars it will be wholly pointless 


'. to direct them to consider the appellant's 


case as if nothing had happened after 
'1957. Not only respondent 2 but also res- 
. pondents 3 and 4 who were the  appel- 
lant's juniors became Divisional Engineers 
in 1957 apparently on the ground that 
their merits deserved their promotion 


over the head of the appellant. He did not | 


question it. Nor did he question the pro- 
motion of his juniors as Superintending 
Engineers over his head, He could have 







should approach the Court at least with- 
in six months or at the most a year of 


where the Courts cannot interfere in a 
matter after the passage of a certain 
length of time, But it would be a sound 
and wise exercise of discretion.for the 
Courts to refuse to exercise their extra- 


3. This appeal’ is dismissed with 
costs. . "T 4 ^ Pa ; 
` "Appeal dismissed. 


come to the Court on every one of. these 


S. Kodar v. State of Kerala 


-Sundram Industries (P.) Ltd. ete, Ap- : 


E 


^ (Mad).- VU 


A. LR. 
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1974 TAX. L. R. 2220 ` 
(From:— 1. Ker; 2; 3*5 4 5 to 7 Tamil 
© Nadu 7 
A. N. RAY, C. J., K. K. MATHEW, 
A. ALAGIRISWAMI, P.-K. GOSWAMI 
AND R. S. SARKARIA, JJ. - 


- .(1) Writ Petn. No. 363 of 1969: M/s. 
S. Kodar, Petitioner v. State of Kerala, 
Respondent. ` EE. 


(2) Civil Appeals Nos. 1010-1011 of 
1973: Indian Motor Parts & Acces- 
sories Ltd., Appellants v. State of Ta- 
mil Nadu and another, Respondents. 

(3) Civil Appeals Nos. 2552-2559 of 
1972, 2 of 1973, 179 and 180:of 1974: 


pellants v. State of Tamil Nadu and. 
Others, Respondents. 


- (4) Civil Appeal No. 2684 of 1972 :: 
M/s. Upper India Trading (P.) Lid. and . 
etc., Appellants v. State of Tamil Nadu .- 
and another, . Respondents. a 


~- (5) Civil Appeal No. 927 of 1973: . 
Century Rayon Sales Depot, .Salem, . 
Appellant v. The Secretary, to the 
Government Revenue Dept., Madras 
and another, Respondents. "DAT 


(6) Civil Appeal No. 1022-of 1973 :- 
The Associated Cement Co. Ltd., Tamil 
Nadu, .Appellant v. State of Tamil 
Nadu and another; Respondents. 


^ (7) Civil Appeals Nos. 929 and 930 
of 1973: General Electric Co. of India ` 
Ltd. etc., Appellanfs v. State of Tamil 
"Nadu and another, Respondents. 


Writ Petn. No. 363 of 1969, Civil 
Appeals Nos. 1010-1011 of 1973; 2552- 
2559 of 1972; 2 of 1973; 179 and. 180 
of 1974; 2684 of 1972;- 927 of :1973;. 1022 
of 1973; 929 and 930 of 1973; D/- 17-4- 
1974. + scies E i 


Index Note: — (A) Constitution of 
India, Article 245, List II, Entry 54 — 


: Tamil Nadu Additional -Sales Tax Act 


* Reported. in 1972 Tax. L. R. 2613 
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(14 of 1970) — Validity —: .Not béyond Er 


legislative competence: of State legisla- 
ture. 


Brief Note — (A) Additional tak 
under the Act is really a tax on the 
sale of goods. The object of the Act, 
as is clear from. its: provisions, is: to 


‘increase the tax on the sale or pur- 


chase of goods imposed by Tamil Nadu 
General Sales Tax Act, 1959 and the 
fact that quantum of the additional 
tax is determined with reference to 
the sales tax imposed would not alter 
its character. The additional tax is 
an enhancement in the rate of the 
sales tax when the turnover of a 
dealer exceeds Rs. 10 lakhs a year and 
it is a tax on the aggregate of the sales 
effected by the dealer during the year. 
Entry 54 in List II authorises the State 
“legislature to impose a tax on the sale 
or purchase of goods. It cannot be said 
that the additional sales tax is not a 


tax on sales but on the income of the . 


dealer.. (1966) 18 STC 445 -(Ker) and 
(1968) 21 STC 252 (Ker) and (1969) 24 
STC 133 (Andh Pra), Relied on. (Para 9) 


Index Note: — (B) Constitution of 
India, ‘Article 19 (1) (g) and (f) — Tamil 
Nadu Additional Sales Tax Act (14 of 
1970) — Not violative of Article 19 (1) 


(g) or (f). 


Brief Note: — (B) As the tax under 
Act 14 of 1970 is upon the sale of 
goods and is not shown to be confis- 
eatory it cannot be said that the pro- 
visions of the Act impose-any unrea- 
sonable restrictions upon a person’s 
right to carry on trade. Generally 
speaking, the amount or rate of a tax 
is a matter exclusively within the 


legislative judgment arid as long as a- 


tax retains its avowed .character and 
does ‘not confiscate property to the 
State under the guise of a tax its rea- 


sonableness is outside the judicial ken. - 


It.is not necessary that :the dealer 


should be enabled to pass on the inci-. 


dence of the tax on sale ‘to the -pur- 


chaser in order that it might be a tax . 


-on sales of goods. It cannot. therefore 
be said that because the dealer is. dis- 
abled from passing on the incidence of 
tax to the purchaser, the provisions of 
the Actimpose an unreasonable restric- 
tion upon the fundamental rights of 
the dealer under Article 19 (1) (g) or 
19 (1) (f). AIR 1958 SC 756; AIR 1961 
SC. 1534, Relied on. (Paras 10, 12, 15) 
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S. Kodar v. State of Kérala (Mathew J. ). 


[Pr 1] S C, 2273 | 
Index Note: — (C) Constitution of 
Indià; Article 14 — Tamil Nadu Addi- 


- tional Sales Tax Act (14 of. 1970)—Not 
: violative.. of Article 14. 


e Brief Note: — (C) Classification of 
dealers on the basis of their respective 


‘turnover for the -purpose of graded 
.imposition so long as it is. based on 


differential criteria relevant to the 
legislative object to be achieved is not 
unconstitutional. A legislative classi- 
fication making the burden of the tax 
heavier in proportion to the increase 


-in turnover would be reasonable. The 


basis is that just as in taxes upon 
income or upon transfers at death, so 
also in imposts upon business, the lit- 
tle man, by reason of inferior capa- 
city to pay, should bear a lighter load 
of taxes relatively as well as absolute- 


. ly, than is borne by the big one. The. 


flat rate is thought to be less efficient 
‘than the graded one as an instrument 
of social justice. An attempt to pro-- 
portion the payment to 
pay and thus bring about a real and 
factual equality cannot be ruled out 
as irrelevant in levy of tax on the sale 
or purchase of goods. The object of a 
tax is not only to raise revenue but 
also to regulate the economic life of 
the society. Minority view in (1935) 
294 US 550, .Relied on. (Paras 16, 17) 


: Cases Referred: Chronological Paras 


(1969) 24 STC. 133 (Andh Pra) A. S. 
Ramachandra ios v. State of Andhra 
Pradesh ~>: : 9 

(1968) 21 STC 252 = ILR (1967) 2 Ker 


. 667, Kalikar v. Sales Tax Officer 9 . 
(1966) 18 STC. 445 = 1966 Ker LT: 809. 


Ernakulam Radio 
Kerala E 
AIR-1961 SC 1534 = (1962) 2 SCR 1. 
J. K. Jute Mills Co. v. State of 
U. P. 13 
AIR 1958 SC 452 = 9 STC 267, Tata 
Iron & Steel Co. Ltd. v. State- of 
Bihar 14 
AIR 1958 SC 756 = 9 STC 397. Kon- 
duri Buchirajalingam v. State of 
Hyderabad  . 14 
(1935) 79. Law Ed 1054 — 294 US 550, 
Stewart Dry Goods Co. v, Lewis 16 


The Judgment of the Court was 


Co. v. State of 
9 


delivered by 


MATHEW, J.:— The questions 


‘raised in the Civil Appeals are ` sub- 


stantially the same as those raised in 


.the writ petition. We will deal with 
the Civil Appeals and our decision 


capacity to . 


` 
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there will govern and dispose of the 
writ petition. d 


T The appellants filed writ 
petitions before the High Court of 
Madras challenging the validity of the 
Tamil Nadu Additional Sales Tax Act 
(Act No. 14 of 1970), 1970 (hereinafter 
referred to as the Act) on the ground 
that the State Legislature has no com- 
petence to enact it, that its provisions 
violated their fundamental rights 
under Articles 19 (1)(f), 19 (1) (g) and 
- Article 14`of the Constitution. The 


High Court dismissed the writ  peti- 


tions by a common judgment. These 
appeals are filed on the basis of a cer- 


tificate from the High Court. 


3. The material provisions of 


the Act are as follows. Section 2 (1) 
provides that the tax payable under 


the Tamil Nadu General Sales Tax Act, 


1959, shall, in the, case of a dealer 
„whose total turnover for a year ex- 
ceeds 10 lakhs of rupees, be increased 
-by additional tax at the rate of 5 per 
cent. ofthe tax payable by that dealer 
for that year and the provisions of the 
Tamil Nadu General Sales Tax Act, 
1959, shall apply in relation to the ad- 
ditional tax payable under ‘the said 
Act. 


4, Sub-section (2) of Section 2 


says that notwithstanding anything . 


contained in the Tamil Nadu General 
Sales Tax Act, 1959, no dealer referr- 
ed to in sub-sec. (1) shall be entitled 


to collect. the additional tax payable: 


under the said sub-section. 


: 5. Sub-section (3) of Section 2 
states that any dealer who collects the 
additional tax payable under sub-sec- 
tion (1), in contravention of the provi- 
sions of sub-section (2) shall be punish- 
able with fine which may extend to 
one thousand rupees. ; i 


6. Sub-section (1) of Section 3 
says that the tax payable by any im- 
porter or wholesale dealer under the 
Tamil Nadu Sales of Motor Spirit 
Taxation Act, 1939, shall be increased 
by an additional tax at the rate of 
five per cent. of the tax payable under 
the said’ Act and the provisions of the 
said Act shall apply in relation to the 


said additional tax as they apply in 


relation to the tax payable under the 
said Act. Sub-sections (2) and (3) of 
Section 3 are to the same effect, as 
sub-sections (2) and (3) of Section 2. 


of Kerala (Mathew J.) 


` A.LR. 


S rd. Section 4 relates to the rule- 
making power. In the exercise of this 
power, rules have been framed which 
are called the Tamil Nadu Additional 
Sales Tax Rules, 1970. 


8. The appellants eontend first- 
ly that the legislature of Tamil Nadu . 
has no power to enact the Act as the 
tax imposed by the Act is 4 tax on the 
income of the dealer, and that the im- 
position of such a tax is outside the 
Scope of Entry 54 of List IL Secondly, 
they contend that the provision 6f the 
Act in so far as it prohibits a dealer 
from collecting the tax from purchaser. 
is an unreasonable restriction upon 
their fundamental right to carry. on 
trade under Article 19 (1) (g) and of 
their right to hold property under- 
Article 19 (1) (f). Thirdly, they submit 
that. the provisions of the Act are vio- 
lative of their fundamental right under - 
Article 14in that they impose different 
rates of tax on the sale of same goods 
according to the turnover of the dealer. 


9. . As regards the contention 
that the State Legislature has no 


power to pass the measure, we are of 


the view that additional tax is really 
a tax on the sale of goods. The object 
of the Act, as is clear from.its provi- 
sions, is to increase the tax on the sale 
or purchase of goods imposed by Ta- 
mil Nadu General Sales Tax Act, 1959. 
and the fact that quantum of the ad- 
ditional tax is determined with  re- 
ference to the sales tax imposed would 
not alter its character. It may be noted 
that additional tax is to be imposed 
only if the turnover of a dealer ex- 
ceeds Rs. 10 lakhs. It is in reality a - 
tax on the aggregate of sales effected 
by a dealer during a year. The addi- 
tional tax therefore, is an enhancement 
in the rate of the sales tax when the 
turnover of a dealer exceeds Rs. 10 
lakhs a year and it is a tax on the 
ageregate of the sales effected by the. 
dealer during the year. The decision in 
Ernakulam Radio Company v. State of 
Kerala, (1966) 18 STC 445 at p. 449 
(Ker) which was affirmed by a Divi- 
sion Bench:*of the Kerala High Court 
in Kalikar v. Sales Tax Officer, (1968) ' 
21 STC 252 (Ker) took that view. The 
same view was taken by the Andhra 
Pradesh High Court. in A. S, Rama- 
chandra Rao v. State of Andhra Pra- 
desh, (1969) 24 STC 133 (Andh Pra), 
This .is the correct view. Entry 54 in 


1974 


List II authorises the State legislature 
to impose a tax on the sale or purchase 
of goods. So the contention of the ap- 
pellants that the additional sales tax 
is not a tax on sales but on the income 
of the dealer is without any basis. 


10. . As regards the second con- 
tention that the provisions ofthe Act 
are violative of the fundamental rights 
of the appellants undér Articles 19 (1) 
(f) and 19 (1) (g) as the tax is upon 
the sale of goods and is not shown to 
be confiseatory, it cannot be said that 
the provisions of the Act impose any 
unreasonable restrictions upon the ap- 
pellants’ right to carry on trade. It is 
no doubt, true that every tax imposes 
some restriction upon the right: to 
carry on a business; but it would not 
follow that the imposition of the tax 
in question is an unreasonable restric- 


tion upon the appellants’ fundamental 


right to carry on trade. Generally 
speaking, the amount or rate of a tax 
is a matter exclusively within the 
legislative judgment and as long as a 
tax retains its avowed character and 
does not confiscate property to the 
State under the guise of a tax, its ré- 
asonableness is outside the judicial ken. 

1i. But it was contended that 
as the dealer is prohibited from pass- 
ing on the incidence of tax to the pur- 
chaser the additional tax, unlike sales 
tax, is a tax on income of the. dealer 
which he must pay whether he makes 


` any profit or not and is, therefore, an 


ÀJ 


unreasonable restriction on his funda- 
mental rights under Article 19 (1) (g). 

12. The legal incidence of a 
tax on the sale of goods under the 
Tamil Nadu General Sales Tax Act, 
1959 falls: squarely on the dealer. It 
may be that he can add the tax to the 
price of.the goods.sold and thus pass 
jt on to the purchaser. But it is not 
necessary that the dealer should be 
enabled to pass on the incidence of 
the tax on sale to the purchaser in 
order that it might be a tax on sales 
of goods. 


13. In J. K. Jute Mills Co. v. 
State of U. P., (1962) 2 SCR 1 at p. 13 
-(AIR 1961 SC 1534) this Court said, 
although it is true that. sales tax is 
according to accepted notions, intended 


“to be passed on to the buyer, and pro- 


visions authorising and regulating the 
collection of sales tax by the seller 
from the purchaser are a usual feature 
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of sales tax: legislation; it is not an es- 
sential characteristic of a sales tax that 
the seller must have the right to pass 


. if on to the consumer, nor is the power 


of the.legislature to impose a tax on 
sales conditional on its making a pro- 
vision for sellers to collect the tax 
from the purchasers. 


14. In Konduri Buchirajalin- 
gam v. State of Hyderabad, 9 STC 397 
—(AIR 1958 SC 756) this Court said: 
. “It is then said that the sales tax 
is essentially an indirect tax and there- 
fore it cannot: be demanded of the ap- 
pellant without allowing him to  re- 
coup himself by collecting the amount 
of fhe tax from the. persons with 
whom he deals. This Court has already 
decided in the case of Tata Iron and 
Steel Co. Ltd. v. The State of Bihar. 
(1958) 9 STC 267 = (AIR 1958 SC 452) 
that in law a sales tax need not be an 
indirect tax and that a tax can be a 
sales tax though the primary liability 
for it is put upon a person without 
giving him any power to recoup the 
amount of the tax payable from any 
other party.” 


15. As we said, the additional] 
tax is a tax upon sales of goods. and 
not upon the income of a dealer and 
so long as it is not made out that the 
tax is confiscatory, if is not possible to 
accept the contention that because the 
dealer is disabled from passing on the 
incidence of tax to the purchaser, the 
provisions of the Act impose an un- 
reasonable restriction upon the funda- 
mental rights of the appellants under 
Article 19 (1) (g) or 19 (1) (f). 


16. . The last contention namely 
that the provisions of the Act impose 
different rates of tax upon different 
dealers depending upon their turnover 
which in effect means that the rate of 
tax on the sale of goods would vary 
with the volume of the turnover of a 
dealer and are, therefore, violative of 
Article 14 is also without any basis. 
Classification of dealers on the basis of 
their respective turnover for the pur- 
pose of graded imposition so long as it 
is based on differential criteria rele- 
vant to the legislative object to be 
achieved is not  unconstitutional A 
classification, depending upon the quan- 
tum ofthe turnover for the purpose of 
exemption from tax has been upheld 
in several decided cases. By parity of 
reasoning, it can be said that a legisla- 
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tive classification making the burden 
‘of the tax heavier in proportion to the 
increase in turnover would be reason- 


able. The basis is that just as in taxes. 


upon income or upon transfers at 
death,. so. also in imposts -upon busi- 
. |ness, the little man, by reason of in- 
-|ferior capacity to pay, should bear: a 

lighter load of taxes, rélatively as wall 
as absolutely, than is borne by the big 
one. 
less efficient than the graded one as 
an instrument of social justice. The 
large dealer : occupies a position of 
economic superiority by’ reason of his 
. greater volume ‘of business. And, to 
. make his tax heavier, both absolutely 
. and relatively; ‘is not arbitrary discri- 
mination, but: an attempt to proportion 


^. the payment, to capacity to pay . and 
. thus to arrive in -the end at a more 


genuine equality. The economic  wis- 
dom of a tax is within the exclusive 
province of legislature. The only ques- 
tion for the Court to consider is whe- 
ther there is rationality in.the belief 
of the legislature. that capacity to pay 
ihe tax increases, by and large, with 
an increase of receipts. 


. “Certain it is that merchants have 
faith in such a correspondence and act 
upon that faith 
: not teach that economic ^ advantage 
goes along with larger sales, 
.Would be an end to the hot pursuit for 
wide and wider markets - In brief, 
there is a relation of correspondence 
between capacity .to. pay and the 


. amount of business done. Exceptions, 


of cóurse, there are. The law builds 
upon the probable, and shapes the 
' measure of the tax accordingly...... At 
the very least, an increase of gross 


' sales carries with it an increase of'op- 


portunity for profit, which supplies a 
rationàl basis for division into classes 
at all events when coupled with evi- 
dence of a high degree of probability 
that the opportunity will be fruitfül" 
(See the dissenting judgment of Justice 
Cardozo, Justice Brandels and Jüstice 
Stone), ‘Stewart Dry pds. Co. v. 
Lewis, 294 US 550. -> 


. The reasoning of minority in that 

case appeals to us as more in conso- 
nance with soeial justice in an egali- 
tarian state than. that of the majority. 


17. As we said, a large dealer* 


. -Gccupies a position of economic superi- 
ority by season of his volume of busi- 


Em Das v. State. of Bihar 


The flat rate is. thought to be 


. quently discriminatory, 


If experience did: 


there: 


A. I. R- 


ness and to Sk the tax heavier on 
him both absolutely and relatively is 
not arbitrary discrimination but an 
attempt to proportion the payment to 
capacity to pay.and thus arrive in the 
end at a more genuine equality. The 
capacity of a dealer, in particular cir- 
cumstances, to pay tax is not an ir- 
relevant factor in fixing the rate of 
tax and one index of capacity is the 
quantum of turnover. The argument 
that while a: dealer beyond certain 


limit is obliged to pay higher tax, when 


others bear'a less tax, and it is conse- 
really misses 
the point namely that the former.kind 
of dealers are in a position of economic 
superiority by reason of their volume 
of business and form a class by them- ` 
selves. They cannot be treated ason 
par with comparatively small dealers. 
An attempt to proportion the payment - 
to capacity to pay and thus bring about 
a real and: factual, equality cannot be 
ruled out as irrelevant in levy of tax _ 
on the sale or purchase, of goods.: The 
object-of a tax is not only to -raise 
revenue but also to regulate. the eco- 
nomic life of the society.. 


18.. . We dismiss the vboeals and 
writ petition with costs. 
Appeals dismissed. 
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1974 CRI. L..J. 1306 
M. H. BEG AND P. N. BHAGWATI, JJ. 
: Sawal Das, Petitioner v. State of 
Bihar, Respondent. e 
Review Petn. (Crl) No. 19 of 1974 
D/- 7-8-1974, in Criminal Appeal No. 
70 of 1972, (Reported in AIR.1974 SC 
778). A 
. Index Note: — (A) Constitution of 
India, Art. 136 — Criminal appeal by 


special leave — | Interference—Convic- 
tion for two offences — Failure: to 
award separate sentences — Supreme 


Court while setting aside conviction for 
one offence can pass sentence for the 
other offence—(X-Ref:— Criminal P.C. 
(1898), S. 423). RD Š 


"Brief Note: — (A) Where the trial 
Court convicted an accused for offences 
under S. 302 read with S. 34 and S. 201 


HR/HR/D355/74/GDR 


1974 
LP.C. and sentenced him toR:I. ‘for 


life withoutawarding any separate sen- 
tence for offence under S. 201 and on 


appeal the High Court converted.the.. 
302/34 “to - one `- 


conviction under `S. 
under S. 302 simpliciter -and -main-. 


‘tained the sentence but failed to. spe-. 


' eify separate .sentence for. offence 
under Sec:--201 under -the errone- 


ous assumption that some sentence had- 
actually been passed by the trial court 


the Supreme Court while setting aside 
the conviction’ under S. 302 can pass. 
consequehtial. order. imposing sen- 
tence for offence under S. 201 which 


by an inadvertence. was not passed by. 


the High Court. AIR 1956 SC 146, Rel. 
on; AIR 1974 SC. 778, Affirmed. 


Cases Referred: Chronological Paras 
AIR 1956 SC 146 = 1955-2. SCR 1049 
—1956 Cri LJ 318, Jayaram Vithoba 
v. State. of! Bombay 
AIR 1940 Bom 129 — 4I Cri LJ 571, 
' Ibrahim, v. Emperor — 8 
Judgment of the Court was deli- 
‘vered by m di 
EG, J:— This is an application 
for review of an order passed by us 
on 19-1-1974*. on a Criminal Appeal by 
special leave. i : Lo 
2. The applicant had been tried 
together with his father Jamuna Pra- 
sad and step-mother . Kalawati Devi, 


and convicted for the murder of his, 


wife Chanda Devi, who, it was alleged, 
had frequent quarrels with Kalawati. 
The applicant and his father and cer- 
tain other persons were also charged 
under ‘Section 201, Indian Penal Code 
for disposing of the body of Chanda 


Devi after the murder knowing. that , 


she had been murdered. Pe: 
3.. The trial Court convicted 
the applicant Sawal Das, his , father 
Jamuna' Prasad, and his step-mother 
Kaiawati for the offence of murder 
under Section 302 read with Section 34 
LP.C. and sentenced each cf them to 
rigorous imprisonment for lite. 
applicant and his father were 
convicted under Section 201, LP.C. but 
no separate’ sentences were imposed 
upon them for this offence "in view of 
the fact that they had been sentenced 
under Sections 304/34, LP.C.": i 


4. The High Court, on an ap- 


peal by convicted persons, set aside. the 
convictions of Kalawati for both of- 


*Reported in AIR 1974 SC 778. 
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8- Indian Penal Code 


The 
also. 


es. 
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fences and ordered her to be set at 
liberty.. It: also allowed the appeal of 
Jamuna Prasad the father of the ap- 


.plieant to the extent that it set aside 
his conviction. under Sections 302/34, 
- LP.C., but it maintained his ‘conviction 


under Section 201, L P.C. and sentenced ` 


‘him to three years’ rigorous imprison- 


ment. It converted the conviction. of the 
applicant under Section 302/34. LP.C. 


-fo a conviction under Section 302, LP.C. 


simpliciter and maintained the sen- 
tence of life imprisonment in the fol- 
l wing terms: 

: “The appeal of - appellant Sawal 
Das is dismissed maintaining his con- 
viction arid sentence under Section 201, 
Indian Penal Code and also maintain- 


- ing the sentence upon him for the 


offence of murder but altering the con- 
viction from Section 302/34, to 302, 
simpliciter. The 
sentences will run concurrently as al- 
ready decided by the Court below." 


5. ^ Apparently, the High Court 
was under the erroneous impression 
that the applicant Sawal Das had been 
not only convicted but also sentenced 
by the trial Court under Section 302, 


. LP.C. as well as under Section 201, 


LP.C. The trial Court as already ob- 
served, had neither passed a separate 
sentence under Section 201, L P.C. up- 
on the applicant nor indicated what it 
could be. It overlooked that, according 
to law, a separate sentence ought to 
‘be passed for each offence even if sen- 
tences are made concurrent because 
a Court may, as it has in this case, set- 
aside a conviction so that the need. for 
a separate sentence must necessarily 
arise in such an event. 


6. This Court dismissed the 
application of applicant’s father 


'Jamuna Prasad for leave to appeal 
séntence : 


apainst his conviction and 
under Section 201, I. P.C. It also re- 
fused leave to the applicant to contest 
any point beyond the correctness of 
his conviction and sentence under Sec- 
tion 302. I. P. C. This Court, after 
having considered the uncertainties, 


‘arising from the facts found, as to 


whether all the three persons accused 
of murder or only one of them, and, 
if so, which of them, committed acts 
which could fasten the liability for 
murder upon him or her singly, came 
to the conclusion that the applicant 
must get the benefit of that. uncer- 
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tainty as the charge under Section 34, 
LP.C. had failed. It could not be defi- 
nitely said whether the applicant had 
actually taken part, and, if so, what 


that was, in murdering his wife Chan- 
da Devi Nevertheless, this Court was 


convinced that a murder of Chanda 
Devi had been committed after the ap- 
plicant, his father, and his step-mother 
were seen following her into a room 
in their house. No one had said what 
actually took place inside it.  ' 


T. As a necessary: consequence 
of setting aside the conviction of the 
applicant under Section 302, LP.C., 
while affirming his conviction under 
Section 201, I.P;C., as no special leave 
to appeal was granted against this con- 
viction, this Court had to dispose of 
the case by. passing some’ order on the 
sentence under Section 201, LP.C. In- 
deed, there was some argument in the 
course of hearing of the appeal as to 


what would be the appropriate sen- 
tence in this state of affairs. 
8. The applicant has now come 


up on a technical point. It is that, as 
no appeal was filed at all by the State 
against the failure of the trial Court 
to pass a separate sentence under Sec- 
tion 201, LP.C., or against the failure 
of the High Court to specify the sen- 
tence on the erroneous assumption that 
some sentence had actually been.pass- 
ed for an offence under Section 201, 
LP.C. upon the applicant, this Court 
could not pass any sentence at all now 
upon the applieant, under Section 201. 
LP.C. Learned counsel for the appli- 
cant brought to our notice Jayaram 
Vithoba v. State of Bombay, (1955) 2 
SCR 1049 at pp. 1054-55 = (AIR 1956 
SC 146) which was a case under the 
Bombay Prevention of Gambling Act. 
This Court had laid down there (at pp. 
1054-55): 


"When a person is tried for an 
offence and convicted, it is the duty of 
the Court to impose on him such sen- 
tence, as is prescribed therefor. The 
law does not envisage a person being 
convicted for an offence without a sen- 
ience being imposed therefor. When 
the trial Magistrate convicted the first 
appellant under Section 5, it was plain- 
ly his duty to have imposed a sentence. 
Having imposed a sentence under Sec- 
tion 4 (a), he obviously considered that 
there was no need to impose a like 


[?re. 6 10) Sawal.Das v. State of Bihar (Beg J.) 
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sentence under Section 5 and to direct 
that both the sentences should run 
concurrently. But, in strictness, such 
an order was the proper one to be 
passed. The appellants then took the - 
matter in revision to the High Court 

and contended that their conviction 
under Section 5 was bad. The High 
Court went into the question on the 
merits, and found them guilty under 
that section. It was the duty of the . 
High Court, to impose a sentence under 


‘Section 5, and that is precisely . what 


it has done. The power to pass a sen- 
tence under those circumstances is de- 
rived from the law. which enacts that 
on -conviction a sentence shall be im- 
posed on the accused, and that -is a 
power which can and ought to be exer- 
cised by all the Courts which; having 
jurisdiction to decide whether the ac- 
cused is guilty or not, find that he is, 
We are of opinion that this power is 
preserved to the appellate court ex- 
pressly by Section 423 (1) (d), which 
enacts that it can ‘make any amend- 
ment or any consequential or inciden- 
tal order that may be just or proper’. 
When a conviction is affirmed in ap- 
peal but no sentence had been award- 
ed by the trial Magistrate, the award 
of a sentence is consequential on and 
incidental to the affirmance of the con- 
viction, and it is a just and proper 
order to be passed under the law. We 
are unable to agree. with the view ex- 
pressed in Ibrahim v. Emperor, AIR 
1940 Bom 129 = (41 Cri LJ 571) that 
such an order would be an enhance-. 
ment of the sentence.” ` 


9. We think that what was held 
in the case cited above applies to the 
case before us also. It shows that a 
consequential order..in the circum- 
stances setout above, imposing a sen- 
tence which, by an inadvertence, was 
not passed by the High Court, could 
be passed by this Court. 


. 10. The contention of the ap- 
plicant that, as no particular sentence 
was imposed by the High Court or the 
trial Court, the applicant must be 
deemed not to have been sentenced at 
aliis also incorrect. The orders passed 
show that the applicant was not only 
convicted under Section 201, LP.C. but 
his sentence for the offence was order- 
ed to run concurrently with the life 
sentence. Only the period ofthe sen- 
tence was not fixed. This was plainly 
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erroneous. The sentence- could not be 
concurrent for the whole period of the 
sentence under Section 302, LP.C. 
Therefore, when that.sentence was set 
aside, the period of the sentence under 
Section 201, LP.C. had to be fixed as 
‘a necessary consequence. 


11. . It was also urged before us 
that we had not heard the applicant 


on the question of sentence to be im- 


posed under Section 201, LP.C. We 
find, from our judgment, that this was 
done. However, we have heard the ap- 
plicant again on this review applica- 
tion after issuing notice to the State. 
We do not find sufficient grounds for 
revising the sentence of 7 years rigo- 
TOUS imprisonment and a fine of Rupees 
1,000 and, in default of payment of 
fine, imprisonment for a further term 
of six months. This petition is hereby 
dismissed. f 

Petition dismissed. 
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tioners v. State of West Bengal and 
others, Respondents. 


Writ Petitions Nos. 1466, 1500. 
1519, 1534, 1611. 1623, 1629. 
1651, 1654, 1889 and 2032 of 1973, D/- 
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Index Note: — (A) Maintenance of 
Internal Security Act (1971), S. 14 (2) 
— Revocation of detention order — 
Second detention order — If and when 
permissible. 

Brief Note: — (A) In view of 
Section 14. (2, a second  deten- 
tion order cannot be made with- 
out fresh facts after a revocation 
or expiry of the first detention order. 
W..P. No. 961 of 1973 and other peti- 
tions, dated 29-4-1974 (SC), Followed. 

(Para 2) 
Cases Referred: (Chronological Paras 
AIR 1974 SC 2151 = W. P. No. 961 of 
1973 ete, D/ 29-4-1974, Pradip Ku- 
mar Das v. State of West Bengal - 1 
ATR 1973 SC 1425 = (1973) 1 
SCC 856, Shambhu Nath Sar- 


kar v. State of West Bengal 2 
GR/GR/D106/74/HGP 


Bablu Hembram v. State of W. B. (Beg J.) 


' been actually 


[Prs. 1-2} . S. C. 2279 


The Judgment of the Court was 
delivered by 


BEG, J:— A` ‘common qüestión of ' 
law arises, on similar facts, in each of 
the eleven Habeas Corpus petitions 
which have to be allowed as a result 
of the judgment of the Constitution 
Bench of this Court in Pradip Kumar 
Das v. State of West Bengal, W. P. 961 
of 1973, etc. D/- 29-4-1974 — (reported 
in AIR 1974 SC 2151). 


2, . The hearing of the petitions 
now before me was adjourned to await 
the judgment of the Constitution Bench 
which has held that, in view of the 
provisions of Section 14, sub-section (2) 
of the Maintenance of Internal Secu- 
rity Act, 1971 (hereinafter referred to 
as ‘the Act), a second detention order 
eannot be made without fresh facts, 
after’a revocation or expiry of the first 
detention order. The question consi- 
dered by the Constitution Bench was 
whether a revocation of an order by 
the detaining authorities made because 
of the decision of this Court in Writ 
Petition No. 266 of 1972 — Shambhu 
Nath Sarkar v. State of West Bengal, 
(1973) 1 SCC 856 = (AIR 1973 SC 
1425), on the assumption that the re- 
voked detention order was void or 
"non est", prevents the passing of 
another detention order on the same 
facts. It has held that it does. It re- 
jected the contention that the term 
“revocation”, as used in Section 14, 
Sub-section (2) of the Act, would not 
cover a case where a previous deten- 
tion order was only "revoked" formal- 
ly but was substantially and actually 
treated as "non est" by the detaining. 
authorities. It was not prepared to 
countenance “casuistry” in such cases - 
involving claims to personal liberty. 
What is prima facie a “revocation” 
whatever may be the grounds for it, 
does not cease to be one merely be- 
cause the detaining authorities realis- 
ed that the revoked order was con- 
trary to provisions of law. Section 14, 
sub-section (2) of the Act, does not res- 
trict the ambit of revocations to those 
made on any particular grounds. An 
order, even if treated as "non est” 
which was given actual effect, had 
“revoked”. This was 
enough. It was, according to the Con- 
stitution Bench, a revocation in fact of 
a detention order actually passed, ir- 
respective of the validity of the deten- 
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. tion order in the eye ‘of law or the rea- 
sons for the revocation which were 
immaterial. The mére fact that the 
first detention ordér could, in the eye 
of law, be held to be “non est” would 
not, on the view taken by the Consti- 
_tution Bench, prevent it from being 
. an order which was actually “revoked” 
.within the meaning ‘of that term -as 
‘used in Section 14, sub-section -(2) of 


the Act. This provision of law, on the 


view adopted by the Constitution 
Bench, deals with the actual passing 
-of'detention orders and their actual 


` ‘revocation or expiry and not with their 


Jegal validity. We are only concerned 
with the legal consequences of certain 
facts in existence and not with a ficti- 
tious assumption, wiping out actual 
facts, made after determining the legal 
validity of the actual facts of a deten- 
‘tion order passed, enforced, and then 
revoked. This interpretation pf S. 14 
(2) of the Act is binding upon me, I 
will, therefore, state only the relevant 
|facts, which entitle the petitioner in 
each case to regain his personal liberty. 


3. In Bablu Hembram v. The 
State of West Bengal, (Writ Petition 
No. 1466 of 1973), the. petitioner was 
detained under an order passed by the 
District Magistrate, Burdwan, on 3-7- 
1972, which was revoked. on 28-4-1973 
(sic). ‘The petitioner was again detained, 
without fresh grounds by a detention 


order dated 26-4-1973 which is hereby i 


quashed. 
4. In ‘Nitya Nanda Datta’ v. The 


-State of West Bengal, (Writ Petition 


No. 1500 of 1973), the petitioner was 
first detained. by an order dated 19-2- 
1973 which was revoked on 26-4-1973. 
The petitioner was again detained 
without fresh facts, by an order dated 
28-4-1973 which is hereby quashed. 
5. In Bimal Das v. The State of 
West Bengal, (Writ Petition No. 1519 
.of 1973), the petitioner.was first de- 
tained by an order, dated. 31-1-1972 
‘which was revoked on 23-4-1973. The 
petitioner was detained again, without 
fresh grounds, by an order dated 27-4- 
1973 which is hereby quashed., r 
6. In Ajoy Kumar, Biswas -v- 
The State of West Bengal, (Writ Peti- 
tion No. 1534 of 1973), thé petitioner 


was first detained by an order dated- 


10-8-1972 but.released on 28-4-1973 
under a revocation order dated 26-4- 


1973. The petitioner was again detain- 


“ALR. 


ed; without any fresh grounds by 
another order dated 28- 4- 1973 which 
is hereby quashed. 


1T. .° In Chandi Charan Rariakat 
v. The ‘State of West Bengal, (Writ Peti- 
tion No. 1611 of 1973), the petitioner 
was detained. under an order dated 3- 
2-1972, but was released -on 26-4-1973 
by:a revocation order dated 23-4-1973. 


,He was detained once again, without 
. any fresh grounds, by an order dated 


24-4-1973, served on him on 26- 4-1973. 


which is hereby quashed. 


8.. In Tharpa Murmu v: The 
State of West Bengal, (Writ Petition 


‘No. 1623 of 1973) the petitioner was 


detained under an order dated 24-12- ` 
1971. He ‘was released on 28-4-1973 
by a revocation order dated 25-4-1973. 
He was detained again; without any 
fresh grounds, by’ an order dated 27- 
4-1973, served upon him on 28-4-1973, 
which is hereby -quashed. 


9. In Kesto Pattanayak alias 
Oria alias Kartick v. The State of. West 
Bengal (Writ Petition No. 1629 of 
1973), the petitioner. was detained, 
under an order dated 8-12-1971, which 
was revoked and the petitioner releas-. 
ed on 26-4-1973' by an order dated: 
23-4-1973. He was again detained, 


"without fresh grounds, by an. order 


dated 24-4-1973, served upon him on 
26-4-1973, which is hereby quashed, 


10. In Ajit Kumar Das alias 


‘ Nagin v. The State of West Bengal, 


(Writ Petition No. 1651 of 1973), the: 
petitioner was first detained by an 
order dated 9-10-1972 which was re- 
voked.by an order dated 26-4-1973. He 
was only formally and technically re- 
leased on 28-4-1973 but taken into cus- 
tody immediately after that on that 


. very date under a fresh order of de- 


tention dated 26-4-1973 without . any 
fresh grounds. His detention order 
dated 26-4-1973 is hereby quashed. 


11. In Methar Mandi v. The 
State of West Bengal, (Writ Petition 
No. 1654 of 1973), the petitioner was 
detained by an order dated 9-12-1971, 
which was revoked on:,27-4-1973; The 
petitioner was brought out of Jail on 
30-4-1973, but, without any fresh 


' grounds, he was served with another 


detention order dated 23-4-1973 and 
detained. It will be. noticed that, in this 
case, the second detention order was 
passed even before.the revocation of 


1974 .- 
the first detention order. The second 
deteniton order .dated 23-4-1973 is 
hereby quashed.” : 

- 12. .In Mantu Roy: alias Bag. y. 
The State of West Bengal, (Writ Peti- 
tion No. 1889 of 1973), the petitioner 
was detained under order dated 29-9- 
1972, which was revoked on 27-4-1973. 
The petitioner was formally, released 
on 4-5-1973, but, immediately there- 
after, he was detàined again under a 
detention order dated 28-4-1973, with- 
out any fresh grounds, which is here- 
by quashed. 


13. In Bethuram Sarkar alías 
Umesh v.. State of West Bengal, (Writ 
Petition No. 2032 of 1973), the peti- 
tioner was detained under an order 


dated .21-9-1972, but he was released. 


on 25-4-1973 owing to a revocation 
order dated 23-4-1973. He was detain- 
. ed again on 25-4-1973, without any 
fresh grounds, under another  deten- 
tion order dated 24-4- Tox which is 
hereby quashed. | S : 
14..- For ~ the reasons’ given 
above, these Habeas Corpus Petitions 
are allowed. Each of the petitioners ` 
will be released forthwith and set at 
` liberty unless wanted in some other 
connection in accordance with law. 


j Petitions allowed. 
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. M. H. BEG AND Y. V. CHANDRA- 
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Criminal Appeal No. 133 of 1973. 

"Francis alias Ponnan, Appellant v. 
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Criminal Appeal No. 46 of 1974.. 

Bhagwanta, Appellant v. State of 
Maharashtra, Respondent: 

“Criminal Appeals Nos. 133 of 1973 . 
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Index Note: , — (A) Penal Code 
(1860), S. 302 — ‘Murder — Sentence 
—Principles. 

Brief Note: — (A) It is not pos- 
sible for Courts to attempt, on the 
slender evidence to explore the murky 
depths of a warped and twisted mind 
so as to discover whether an offender, 
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(1973) 2 


' Francis v. Stete of Kerala (Beg J.) 


."exception, may 


[pra c S. C. 2281 
is ‘capable of reformation or redemp- 
tion, and, if so; in what way. That is 
a subject on which only- experts in 
that line, after a thorough study of an 
individual's. case history, could hazard 
an opinion with any degree of confi- 
dence. Judicial psycho-therapy has 
its obvious and inherent limitations. 
Courts are generally concerned . only 


‘with the nature and extent of punish- 


ment called for, once the accused's 


-guilt is established, In considering the 


question of.appropriate sentence to be 
awarded, while the common frailties 
and failings of ordinary human be- 
ings, to which the offender gives vent, 
may, without affecting the criminality 
of the acts. punished, be enough to 
show that a lesser sentence will meet 
the ends of justice, abnormal twists of 
the: mind or indications of an obdurate 
and unrelenting viciousness of mind 
and conduct of the offender may show 
the need for a severe sentence. 
(Para 10) 
` Thus, i in deciding whether the case 
merits the less severe of the two penal- 
ties prescribed for murder a history of 
relations between the parties concern- 
ed, the background, the context, or the 
factual.setting of ‘the crime. and the 
strength and nature of the motives 
opérating'on the mind of the offender, 


-are relevant considerations. The state: 
. of feelings and mind produced by 


these, while insufficient to bring in an 
2 suffice to make the 
less severe sentence more appropriate. 
Death sentence by.H. C. in ILR (1973) 
2 Ker.21 reduced. Decision of Bombay 
High Court, Affirmed. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1974-SC 799 =-Cri. Appeal No. 
67 of 1972, D/- 11-2-1974, Ediga . 
. Anama v. State of Andhra Pradésh 6 
AIR.1973-:SC 947 = (1973) 1 SCC 20, 
.Jagmohan Singh v. State of U. P. 4 
The Judgment of the Court was 
delivered by 


. BEG, J.— We propose to decide .the 
two criminal appeals before us by spe- 


ial leave by a common. judgment: The 


only question which arises for consi- 
deration is whether the sentence of 
death imposed upon the appellant in 
each case is apppropriate or deserved. 
Special leave was granted in each of 
the two appeals solely on the question 


. of propriety of se.tence awarded. It 
I ‘is urged. before us, 


that the. lesser 
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penalty of life imprisonment was 
enough, in the circumstances of each 
of the two cases, to meet the ends of 
justice. 

2. ^ The first ease, before us is of 
Francis alias Ponnan v. State of Ker- 
ala, where the facts were: The mur- 
dered man, Pappachan, with some 
others had attacked Pandoth Joseph, 
P.W. 3, the brother of the appellant 
on 28-11-1971, and P. P. George, P.W.4 
the brother-in-law of the appellant, on 
23-12-1971, at about 10 p.m. On each 
occasion, a F.LR. was lodged and the 
injured had to be sent to Hospital. In 
the second incident, George, P.W. 4, 
the bróther-in-law of the appellant 
was so badly injured that he had to 
. remain in, Hospital for 17 days. Close 
upon the heels of this attack at about 
10 p.m. on 23-12-1971, upon the bro- 
ther-in-law of the appellant, came the 
- incident of 24-12-1971 for which the 

appellant has been charged, convicted 
for murder, and sentenced to death. 
Jt appears that several witnesses spoke 
of the determined manner in which the 
appellant had told them that he had 
made up his mind to kill Pappachan. 
It is evident that the appellant's men- 
tal balance had become seriously dis- 
turbed. On 24-12-1971, in the  after- 
noon, the appellant hid himself in a 
‘compound waiting for Pappachan to 
come along. On seeing the deceased 
pass along a road on a bicycle at about 
3 p.m, the appellant came out of the 
compound with a chopper in his hand 
and chased and attacked Pappachan 
with it so that the deceased fell down 
after exclaiming; "O my mother!”. The 
appellant then left the scene. The inci- 
dent took place in broad day-light and 
was, witnessed by passers-by who gave 
evidence at the trial. The. post-mortem 
report indicated that there were three 
incised wounds on the head of the de- 
ceased in addition to a contusion - be- 
' low on the left eye and abrasions on 
'the leg and another on the left scapu- 
lar region which was fractured. It was 


apparent that the appellant intended * 


to kil Pappachan deceased and he 
made no secret of his intention to do 
so although, at the trial he: denied 
knowledge of the. incident. 


3, The question of appropriate 
sentence to be awarded in the case was 
argued particularly in the High Court 
and both the Judges of ‘the Division 


A. Y. R. 


Bench which heard the death refe- 
rence gave their reasons - separately 
zi eames death sentence. Moidu, 
. said: 


“ "So we have to consider the facts 
and circumstances of the present case 
to hold whether the death sentence is 
the proper sentence to be passed :on 
the appellant. In this case, the appel- 
lant met P. Ws. 1 to 9, 13 and 17 be- 
fore and after the incident and made 
public declaration that he would . do 
away with Pappachan. He had pre- 
determined to kill the deceased Pap- 
pachan. There was absolutely.no pro- 
vocation whatsóever during the  inci- 
dent and nothing of that sort was sug- 
gested to P. Ws. 1 and 2. The appel- 
lant committed murder only to wreak 
vengeance against deceased Pappachan 
on account of two previous incidents 
mentioned in Exts. P-2 and P-3. This - 
is a ease in which the appellant caus- 
ed the death of Pappachan in a pre- 
arranged manner to wreak his ven- 


.geance against him. The murder was 
cold-blooded and pre-meditated, 


The 
aggravating circumstances are such 
that it is difficult to hold that the 
lesser of the two sentences provided ` 
by Jaw would meet the ends of justice. 
He has rightly been sentenced to death 
for the murder of Pappachan. We find 
no ground to interfere with the convi- 
ction or tbe sentence." 


Narayana Pillai, J., said: ` | 


"] agree. The incident took place 
in broad day-light.on a public road. 
The first information statement was 
given by P.W. I within a short time 
after the occurrence. The facts men- 
tioned therein corroborate his evidence 
before Court. His evidence is also cor- 
roborated by the evidence of the other 
occurrence witness, P.W. 2. Their evi- 
dence is corroborated by the circum- 
stances brought out in the case also. - 
There was a motive for the occurrence. 
The appellant was absconding for a 


long time. The chopper M.O. 1 used by 


him at the time of the occurrence was 
recovered pursuant to the information 
given by him. The prosecution evidence 
is completely dependable. The victim 
died immediately after he sustained 
the injuries. The appellant was waiting 
for the victim to come that way. He 
hired a bicycle and came to the place 
knowing before hand that the deceas- 
ed would come that way. It was a 
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revengeful and merciless attack that 
he made on the deceased. He ran after 
the deceased and began the attack by 
striking him with the chopper on -the 
head. Even after the deceased fell 
down from the bicycle he did not spare 
him. Two more injuries were inflicted 
with the chopper. In the circunistan- 
ces nothing but the extreme penalty 
would meet the ends of justice." 

4. Miss Lilly Thomas, appear- 
ing for the appellant Francis, conten- 
ded that the case did not call for the 
extreme penalty of death. She also 
submitted that the appellant had not 
had a separate opportunity to show 
cause why sentence of death should 
not be imposed upon him. In Jagmo- 
han Singh v. State of U. P., (1973) 1 
SCC 20 = (AIR 1973 SC 947) the con- 
stitutional validity of death penalty 
` was assailed, upon the ground, among 
others, that no provision is made for 
a separate hearing on this question. 
but a Constitution Bench of this Court. 
repelled it. The appellant had raised 
and was heard on the question of cor- 
rectness of his sentence in the High 
Court. The procedure for a hearing be-. 
fore confirmation of the death sen- 
tence is designed to afford the person 
sentenced to death a hearing on this 
question too before the death sentence 
is confirmed. The question of appropri- 
ate sentence, however, deserves some 
more consideration than the learned 


Judges of the High Court had given to - 


it. 

5. It is clear that there was no 
case of provocation made out and 
much less of any grave or sudden pro- 
vocation to Francis during or immedi- 
ately preceding the incident so as to 
enable the appellant to plead the first 
Exception to Section 300, Indian Penal 
Code. The provocation contemplated 
by the law must be grave as well as 
sudden so as to deprive the individual 
of the power of self-control before the 
first Exception to Section 300 could 
apply. Nevertheless, in deciding whe- 

|ther the case merits.the less severe of 
the two penalties prescribed for mur- 


der a history of relations between the . 


parties concerned, the background, the 
context, or the factual setting of the. 


crime, and the strength and nature of © 


the motives operating on the mind of 
the offender, are relevant considera- 
tions. The state of feelings and mind 
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produced by these, while insufficient! 
to bring in an exception, may suffice 
to make the less severe sentence more 
appropriate. ` 


«6, In Ediga Anama v. State of 
Andhra Pradesh, Cri. A, No. 67 `of 
1972, D/- 11-2-1974 = (AIR 1974 SC 
799), this Court had dealt with a case 
of a premeditated and cleverly plan- 
ned murder by a young woman whose 
mind had become filled with frenzy 
and irrational jealousy because of 
rivalry between her and the murdered 
woman for the affections of an illicit 
lover or paramour. Her sentence for 
murder was reduced from death to 
life imprisonment. If that was done 
in that case, the motives of the appel- 
lant,. Francis, before us, who decided, 
in his obviously alarmed and frenzied 
state of mind, to do away with some- 
one who appeared to him to be a stand- 
ing menace to the lives and limbs of 
bis near and dear ones, could not be 
said to be more reprehensible. Nor 
could his inflamed feelings be less 
worthy of consideration in pronounc- 
ing upon the question of sentence. It 
is nót enough, for deciding such a ques- 


- tion, to find that facts of the case indi- 


cated deliberation or premeditation be- 
fore the offence although this is quite 
important. It is true that the attack 
upon the appellant’s brother-in-law 
had taken place on the previous night 
on 23rd December at about 10 p.m. 
whereas the murder was committed at 
about 3-30 p.m. on 24th December. 
Nevertheless, even the period of time 
which had elapsed between the two 
incidents was not so lengthy as to en- 
able us to say that the effect of the 
provocation given by the previous 
night’s occurrence, in the background 
of another similar occurrence, and the 
feelings of fear or alarm it must have 
engendered, so as to disturb the mind 
of a person in the position of the ap- 
pellant, must have evaporated before 
the murder was committed. These may 
have become even intensified by brood- 
ing over or talking and thinking about 


. the incidents. No doubt the appellant 


was about 30 years in age, but that is 


not a guarantee against.the disturbance 
‘of mind which could be produced by 


the kind of attacks which bad previ- 
ously taken place on his elder brother 
and his brother-in-law. Although, the 
previous incidents could not constitute 


'-each other. The 
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' sufficient provocation to reduce the 
crime of murder to one of culpable 
homicide not amounting. to murder, 
yet, we think that the context of the 

. erime justified the imposition of a les- 


-. Ser penalty than that given in .this 


s case. 


1. The next case for decisión 


before us is that of Bhagwanta v: State. 
of Maharashtra. Here, we find that the- 


appellant was. prosecuted and ` tried 
jointly. for three murders committed 
at different times and places close to 
three victims for 
whose murder he was ' tried were: 
Bhagubai, the. appellant’s mother-in- 
law; Sarjabai, the-sister-in-law of the 
appellant; and, Sakharam, the husband 
of Sarjabai. The victims used to be 
beguiled by the appellant on oné pre- 
text or another to accompany him on 
a journey and did not return after 
that. Three other alleged victims, who 
similarly disappeared, were:  MainajL 
the father-in-law of the appellant; and 
Bhim, the -appellant’s -own brother; 
and Thakubai, the daughter of Sakha- 
ram. The appellant was not tried. for 
‘the murder of the last mentioned three 
persons 
than three similar charges could not 
be:joined at one trial. The appellant 
had: confessed the commission of mur- 
ders to his wife, Girjabai, P.W. 3, when 
she pestered him too much to find out 
the whereabouts of her relatives who 
had disappeared. He had shut her up 
by threatening to do violence to her 
also if she divulged the secret. 
she and her sister Sitabai had manag- 
ed to éscape and to reveal to the police 
: the highly suspicious facts and circum- 
stances indicating. that ‘the . appellant 
was the murderer. The appellant had 
also absconded. The bodies of some of 
‘the murdered persons were discovered 
and circumstances showing the extre- 
mely suspicious movements and- con- 
duct of the appellant, who was : last 
“seen with the murdered individual on 
each occasion and then had made false 


“` assertions about the whereabouts of 
the victim, were duly proved. The ap- . 
even ‘made a confession . 


pellant had 
recorded before a Magistrate. But,--he 
had gone back on the confession at the 
.trial However, both thé trial Court 
and the High Court had, after thoro- 
ughly examining all the facts and cir- 
cumstances, correctly reached the con- 
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presumably because more. 


But, .- 


' there generally. is on this aspect, 


clusion that the -appellant . was the 
murderer. 
8. In. Bhagwanta's 


case, no 


' such fact was proved as could so dis- 
turb or unhinge the mind of an aver-. 
age individual as to propel him  to-: 


wards murder. It is apparent, from the 


: way in which the appellant committed 


gruesome murders, the relationships. of 
those he murdered, the absence of any 


intelligible reasons for which he could. 
have murdered them, and the casual- 


manner in which he-used to dispose 
of the bodies, that. he had no respect 
whatsoever for the.sanctity.of human 
life. He, apparently, murdered for the 
sheer. pleasure which killing those he 
disliked for some reason. pod ,to 
give him. - . 


9.  .It is possible that the appli 


lant Bhagwanta had the diseased mind 
of a paranoiac. No evidence was, how- 
ever, given to show that he suffered 


Moreover; every sort of mental dis- 
order does not either absolve the suf- 
ferer from criminal liability or justify 
a less severe punishment. No evidence 


> ALB. 


i 


from mental ill health of any type.: 


is there to- suggest that the appellant . 


suffered from insanity or mental. ill 
health of a kind which’ incapacitated 
him from understanding the nature of 
the acts committed by him or that 


they were wrong: Indeed, evidence in 


the case indicates that he knew very: 


well what he was doing and that this 
was wrong. 


10. 
to attempt, on the . slender 
to 
explore the murky depths of a warped 
and twisted mind so as to discover 
whether an offender is capable of re- 
formation or redemption, and, if so 
in what way. That is a subject on 
which only experts in that line. after 
a thorough study of an individual's case 
history could hazard an opinion with 
any degree of confidence. Judicial psy- 
cho-therapy has its: obvious and in- 


It is not- possible for Courts| - 
evidence] - 


herent limitations,. The. mere  posses-| 


sion of a warped or twisted mind. 
which many a criminal has; could not 


either absolve him from criminal liabi-]| ` 


‘lity or mitigate his crime. Courts are 


generally concerned. only with the 


nature and extent of punishment call- . 


ed for once the accused’s guilt is esta- 
blished. In considering the question of 
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‘appropriate sentence to be awarded 
while the common frailties and failings 


. of ordinary human beings, to which - 
' the offender gives vent, may Bout. 


affecting the criminality of the. 


punished, be enoügh to show that a, de 


ser sentence will meet the ends of 'jus- 
tice, abnormal twists of the mind or 


indications of an obdurate and unre-. 


.lenting viciousness of mind and con- 
duct of the offender may -. 
need for a severe sentence. 


. 11. If, however, ` 
. disclose that something even. falling 
short of either. legal insanity, satisfy- 
ing the test laid down in . M?Nàghten 
Rules, which will negative -criminal 
liability, or, "insane impulse"; which 
is receiving increasing jurisprudential 
recognition for absolving 
from criminal liability, or, grave and 
sudden provocation, which will reduce 
a culpable homicide from murder to 
one which is not murder, is present in 
the case so as to only disturb the nor- 
mal balance of an individual's mind, 
what is proved may be sufficient to 


avert the death penalty. We think that, 


. while some mitigating circumstances of 

this kind, discussed above, were shown 
to exist in the case of Francis appel- 
lant, the circumstances revealed in the 
case of Bhagwanta are of an aggravat- 
ing kind. Indeed, there is a vast dif- 
ference between the two  cases—the 
difference between the. case of a scar- 


ed human being, with a weak control 


over his feelings, carried away by 
what was too strong and too long last- 
ing a gust of passion against another 
who had given him genuine cause for 
anger, and that of a person whose con- 
duct, in earrying out cold blooded and 
calculated murders of several relatives, 
who had apparently done nothing, to 
provoke him, discloses nothing short 
of a fiendish callousness and cruelty. 
` If death sentence, a legally prescribed 
punishment still considered necessary 
to deter potential murderers from vio- 
lating the basic law of civilised hu- 
. man existence—'" thou shalt not kii” 
— is deserved by .an offender, hos 
-think that Bhagwanta, ‘appellant, - 

such an offender... 


12. The result is: We allow the 


appeal of Francis alias Ponnan. only ` 


to the extent that we set aside the 
sentence of death passed upon him. 
but we maintain his conviction and 


Batul Chandra v. State ot.W. B. (Hegde J.) 


` appeal. - 


show the- 


proved facts ~ 


. V. The State of West Bengal, 


‘after be referred to as the Act). 


Pu 
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impose. à sentence. of life imprison- 
ment upon him for the offence of mur- 
der committed. by him.  . 

*13. We think that Bhagwanta 


was rightly convicted and sentenced 
to death: We, therefore, dismiss his 


Sentence reduced in one pieu 
U but maintained in the other.. 


AIR 1974 SUPREME COURT 2285 
` (V 61 C 435)— 
1974 CRI. L. J. 1314 


',G. K.- MITTER, K. S. HEGDE AND 


-A..N. GROVER, JJ. 


Batul Chandra Ghosh, Petitioner 
Respon- 


got Petn. No. 9 of 1972, D/- 3-5- 


Index Note: — (A) West Bengal 
(Prevention of Violent Activities) Act 


r (9 of 1970), S. 3 (3) — Detenu attack- 


ing house and inmates with bombs — 
Detention is valid — (X-Ref:— Con- 
stitution of India; Arts. 22, 32). 

Brief Note: — (A) Where the de- : 
tenu and his associates armed with 
daggers and bombs and other lethal 
weapons attacked the house of a per- 
son and some of the inmates by hurl- 
ing bombs and thereby created panic 
in the locality, the acts of the detenu 
disturbed the publie order and his de- 
tention is valid. AIR 1972 SC 1497, 
Foll. (Para 5) 
Cases . Referred: Chronological Paras- 
AIR 1872 SC 1497 — W. P. No. 7 of 

: 1972, D/- 18-4-1972 = 1972 Cri LJ 
904, Nishi Kanta Mondal v. State of 
West Bengal - 5, 6 

Mr. S. C. Majumdar, . Advocate, 
amicus curiae, for Petitioner; Mr. Dalip 
Sinha, Advocate, and Mr. G. S. Chat- 
terjee, Advocate for . M/s. Sukumar 
Basu and Co. for Respondent. 

Judgment of the Court was deli- 
vered by 


HEGDE, J:— In this petition 


under Art. 32 of the Constitution, the 


petitioner challenges the validity of 
his detention under the provisions of 
the West Bengal (Prevention of Violent 
Activities) Act, 1970 (President's Act 
No. 19 of 1970) (which will herein- 
He 
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prays for a writ of Habeas Corpus 

' requiring the respondent-State of West 
Bengal to release him from detention 
forth with. 

i 2. On July 6, 1971, the District 
Magistrate, 24-Parganas issued the' fol- 
lowing order: 

"Whereas Pam satisfied with res- 
pect to the person known as Shri Batul 
Chandra Ghosh alias Amar sonof Shri 

` Jitendra Nath Ghosh.of Subhashpalli 

P. S. Bongaon, Dist. 24-Parganas that 

with a view to preventing him from 

acting in any manner prejudicial to the 
maintenance of public order, it is neces- 
sary so to do. I therefore, in exercise 


of the powers conferred by sub-s. (1). 


read with sub-section (3) of Section 3 
ofthe West Bengal(Prevention of Vio- 
lent Activities) Act, 1970 (President's 
Act No. 19 of 1970) make this order 
directing that the said Shri Batul 
Chandra Ghosh alias Amar be detain- 


ed. 
Given under my hand and seal of 


office. 

- Sq/ Hlegible 
DISTRICT MAGISTRATE. 
i 24-Parganas 
l ; 6-7-1971." 

3. In pursuance of the said 
order, the petitioner was duly arrested 
on the same day. After his arrest he 
was served with the grounds of deten- 

- tion. Those grounds read as follows: 

"Government of West Bengal 

Office of the Distriet Magistrate 
24-Parganas. 

“No. 353/71 Dated 6-7-71. 

Grounds under sub-section (1) of 
Section 8 of the West Bengal (Preven- 
tion of Violent Activities) Act, 1970 
(President's Act No. 19 of 1970). for 
detention under sub-section (1) read 
with sub-section (3) of Section 3 there- 

£ 


[o 
To: Shri Batul Chandra Ghose alias 
i Amar, son of Shri Jitendra Nath 
Ghose, of Subhaspalli, P. S. 
Bongaon, Dist. 24-Parganas. 
You are being detained in pursu- 
ance of a detention order made in 
exercise of the power conferred by 
sub-section (I) read with sub-section 
(3) of Section 3 of the West Bengal 
(Prevention of Violent Activities) -Act, 
1970 (President’s Act No. 19 of 1970) 
on the ground that you have been act- 
ing in a manner prejudicial to the 
maintenance of public order as evi- 


ALR. 
denced by the particulars given below: 

1. On 12-2-71 at about 01.00 hrs. 
you and some of your associates being . 
armed with daggers, bombs and other ` 
lethal weapons attacked the house of © 
Shri Ranjan Kumar Baidya, s/o Late 
Dukhiram Baidya of Saktigar, P.S. 
Bongaon, over a party faction. and 
some of the inmates by hurling bombs. 
You, thereby, created a great panic in 
the locality and disturbéd the puple 
order. 

2. On 23-2-71, between 01.45 im 
and 02.15 hrs, Bongaon Police on 
receipt of a secret information search- 
ed the house of Amulya -Ghose of 
Subhaspali, Bongaon and recovered 3 
high explosive bombs and some ex- 
plosive.materials from you and your 
associates’ possession. 


You are hereby informed that you 
may make a representation to the State 
Government against the detention 
order and that such representation 


. Shall be addressed to the -Assistant 


Secretary, Home (Special) Department 
Government of West Bengal, and for- 
warded through the Superintendent of 
the Jail in which you have been de- . 
tained as early as possible. Under Sec- 
tion 10 of the West Bengal (Prevention 
of Violent Activities) Act, 1970 (Presi- 
dent’s Act 19 of 1970), your case shall 
be placed before the Advisory Board 
within thirty days from the date of 
your detention under the order. 

You are also informed that under 
Section 11 of the West Bengal (Preven- 
tion of Violent Activities) Act, 1970 
(President’s Act No. 19 of 1970), the 
Advisory Board shall, if you desire to 
be heard, hear you in person and if 
you desire to be so heard by the Advi- 
sory Board, you should intimate such 
desire in your representation to the 
State Government. 

Sd/- Illegible 


District Magistrate 
24-Parganas - 
6-7-71." 

4. The representations made 
by the petitioner were considered and, 
rejected by the Government as well as 
by the Advisory Board. Thereafter the 
petitioner moved this Court as men- 
tioned earlier. 


5. The order made in this case 
and the grounds served on the detenu 
are similar in all material respects to 
thé order made and the grounds served 
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on.the detenu concerned in Writ Petn. 
No. 7 of 1972 (Nishi Kanta Mondal v. 
State of West Bengal), decided by this 
Court on 18-4-1972 = (reported in AIR 


1972 SC 1497 = 1972 CriLJ 904). In- 


that case this Court held the detention 
to be valid. Following the ratio of that 
decision, this writ petition is dismissed. 
6. In this case Mr. S. C. Mazum- 
dar acted,as amicus curiae at our inst- 
ance. The preparation of the case in- 
volved considerable work for him. The 
decision of this Court in Writ  Petn. 
No. 7 of 1972 — (reported in AIR 1972 
SC 1497 = 1972 Cri LJ 904) was 
.brought to our notice only after the 
` arguments in this case were complete 
and the case was reserved for judg- 
ment. Under these circumstances, we 
think that the State should bear the 
expense of defence. We fix the advo- 
cate's fee at Rs. 100. Issue necessary 
certificate in favour of Mr. S. C. Ma- 
zumdar. 
Petition dismissed. 
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(V 61 C 436)= 
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J. M. SHELAT, H. R. KHANNA AND 
K. K. MATHEW, JJ. 
Mohit Chandra Saha, Petitioner v. 


.'The District Magistrate, 24 Parganas. 


Alipore, Caleutta-27 and others, Res- 
pondents. 

Writ Petn. No. 381 of 1971, D/- 21- 
1-1972. 

Constitution of India, Art. 32 — 
Writ of habeas corpus — Release of 
detenu pending hearing of petition 
renders petition infructuous. (Para 4) 

Judgment of the Court was deli- 
vered by 

SHELAT, J.:— On January 11, 
1971, the District Magistrate, 24 Par- 
ganas issued an order of detention 
against the petitioner under sub-sec- 
tion (1) of Section 3 read with sub- 
Section (3) thereof of the West Ben- 
gal (Prevention of Violent Activities) 
Act (President's Act 19 of 1970). In pur- 
suance of that order the petitioner 
was arrested on January 14, 1971 and 
detained in Dum Dum Jail from where 
he filed the present petition for a writ 
of habeas corpus. 


BP/BP/A430/72/BNP 





~ daggers, 
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2. The grounds for detention 
furnished to the petitioner at the time 
of his arrest alleged (1) that he and 
some of his associates, armed with 
swords and other lethal 
weapons. trespassed into the house of 
one Smt. Abha Sur and threatened her 
with dire consequences if she were to 
raise any objections to certain activi- 
ties of the petitioner and his associates 
in her locality, (2) that on November 
24, 1970, he and his associates armed 
with acid bulbs, bombs and other 
lethal weapons, attacked Rani Vidya- - 
pithi, Chandpara injuring during that 
attack its night guard with an acid 
bulb on his raising an alarm, and (3) 
that on December 10, 1970, he and his 
associates once again attacked the said 
institution causing damage to its re- 
cords, furniture and other properties 
by setting fire to them. - 


3. The petition reached hearing 
before us-on January . ll, 1972 when 
Mr. Lakhainarasu, appearing amicus 
curiae for the petitioner, challenged 
the validity of the said order of de- 
tention on a number of grounds. How- 
ever, after arguments had ended, Mr. 


G. S. Chatterjee, appearing for the 


State, informed us that the State Gov- 
ernment had revoked the said order of 
detention and had on January 12, 1972 
released the petitioner. Even if the 
State Government had not passed the 
said order and released the petitioner. 
the order of detention would in any 
case have come to an end on January 
14, 1972, since under Section 13 of the 


- Act no detenu can be kept under de- 


tention for more than the maximum 
period of one year from the date of 
his detention. 


4. Since the petitioner has, as 
aforesaid, been released, the questions 
rajsed on his behalf have become acade- 
mic and the petition also has become 
infructuous. In this situation no useful 
purpose would be served by answering 


- the points which have become acade- 
‘mic. The only proper course to adopt. 


therefore, is to dismiss the petition on 
the ground that it has now become 
infruetuous. Order accordingly. 


Petition dismissed. 


-.. 9988 S. C. .[Prs. 1-2] ° Bhagwati v. 
“AIR 1974. SUPREME COURT :2288 


{V 61 C 437). 

SK: S. HEGDE ANT 

: GROVER, JJ. 

Smt. Bhagwati Debi Goenka, Peti- 

tioner v. Kishorilal Goenka and others, 
Respondents. . 


i 


A N. 


Civil Misc. Petn. No. 4807 of 1971 . 


in C.A. No. 2459 of 1969, D/- 14-9-1971. 

Index Note: — (A) Civil P.C. (1908) 
O. 40, R. 1 — Powers of receiver — 
. Receiver appointed to manage a col- 
. Jliery pit and to appoint an agent to 
.work it — Parties to litigation agree- 
- ing to proposal of Receiver that one of 
` the parties who. is willing to give a 
guarantee of the highest minimum pro- 
fit will be selected as agent — After 
some negotiations respondent's offer 
: of certain xate was. finally accepted by 
xeceiver and, respondent was appointed 
as his agent — Petitioner’s application 
to restrain receiver . from appointing 
respondent as his agent. 


Brief Note: — (A) Held dus the 
receiver. had acted in the most proper 
manner and as such no injunction could 
be issued. There was no basis for the 
allegation made by the petitioner that 

- he had been coerced to appoint the res- 
pondent as his agent. The fact that at 
. one stage the respondent -had filed an 
] application to remove the receiver can 
in.no manner be said.to have influen- 
ced the decision of the receiver to ap- 
point the respondent as his agent. 
There are no grounds to think that the- 
receiver had acted either improperly 
or under coercion. (Para .3) 


ORDER: Herein we are asked to 
restrain the Receiver by means of an. 
injunction from appointing the respon- 
dent Kishori Lal Goenka as his agent 
to work Pit No. 1 in the .Colliery in 
dispute. Alternatively we are asked to 
‘close down that pit. —— 


2. The Receiver was appointed _ 

. for managing that pit. He was autho- 
rised to appoint an agent for working 

the pit in question. He first. came to 

the conclusion without any objection 

from the parties:that it would be in. 

.the interest of the company if one of 


other of the parties to the litigation is : 


appointed as the agent. That conclu- 
sion of bis is not.challenged before us. 
Thereafter he tried to select from’ 


among the parties one of them to be - 





IP/IP/E825/71/KSB : E 


Kishor lal 


ALR. 

his agent for running the pit. With: the | 
agreement of the parties he’ adopted ` 
the basis that the party. who is prepar- 
ed to agree to give a guarantee of the 
> highest minimum: profit should be 
‘selected. as the agent. At first he sug-- 


: gested that Re. 150 n.p. per tonne 


would be the proper minimum. guaran- 
tee. Both the parties represented to him 
that it would not be possible to give . 
that guarantee. They wanted him to 


reduce tne minimum-.- guarantee. He . 


accordirgly . reduced: the minimum 
Euaraniee to Re. 1/- per tonne. But 


: both sides again represented that that 
guarantee too was on the high side. 


Hence another meeting was held on 
July 20, 1967 to decide the matter. He 
informed the parties on that day that 


-he has- finally come to the conclusion 


that the minimum guarantee should be 
90 n.p; per tonne plus the  establish- 
ment. expenses and the party who is 
prepared to give that guarantee would 


be appointed as his agent. The parties 


wanted sometime to consider that ` 
Offer. For that purpose he adjourned 
tbe matter to August 2, 1971. When 
the parties met on` 2-8-1971, Solicitor | 
for the petitioner represented that the : 
minimum guarantee suggested on the 
. Previous occasion was high and the re- 
ceiver should reduce the same. But *he 
Solicitor for the respondent  Kishori 
Lal Goenka—who willbe hereinafter 
referred to as the respondent, repre- 
sented that his client accepts the offer 
made by the receiver. After the Solici- . 
tor for the respondent accepted the 


‘offer of the receiver, the Solicitor for 


. the petitioner said that his ‘client, was 
also willing to accept the offer made 
by the receiver. The receiver was.evi- 
dently in a fix at that stage. He adjo- 
urned the matter for further consi- - 
deration. Before the adjournment date. 
he received a communication from the 
Solicitor for the petitioner that. his 


. client was willing to give a minimum i 


guarantee of Re. 1.25 n.p. per tonne but 
that should be inclusive .of the admin- 
istration charges. This was really .a 
counter offer. Meanwhile, it appears 
that. the 1espondent advanced the.con- ' 
tention that the receiver's final offer 
having been accepted by liim on August 

1971 there was a concluded contract 
mid the receiver was bound by it. The 


receiver did not know how to solve 


this difficulty: Hence he consulted the 
Advocate-General of West Bangal. It is 
seen froni the proceedings maintained 
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Ly the receiver that there was a meet- 
ing at the house of the Advocate-Gene- 
ral of West Bengal At that meeting, 


apart from the receiver, the Solicitor . 


for the petitioner as well as the Solici-. 


tor for the respondent were present. - 


After discussing the matter with all of 
them the Advocate-General of West 
Bengal appears to have advised the re- 
ceiver that there was a concluded con- 
tract between him and the respondent 
on August 2, 1971. Acting on the: basis 
of that advice the receiver appointed 
the respondent as hig agent to work Pit 
No. 1. 


3. From. the facis ast out ear-: 


lier, it is absolutely clear that the re- 
ceiver had acted in the most proper 
manner. There is no basis for the al- 
legation made by the petitioner that he 
had been coerced to appoint the res- 
pondent Kishori Lal Goenka as his 
agent. The fact that at one stage the 
respondent had filed an application to 
this court to remove the receiver can in 
no manner be said to have influenced 
the decision of.the receiver to appoint 
the respondent as his agent. There are 
no grouncs to think that the receiver 
had acted either impropérly or under. 
teoereion. The petitioner has not pres- 
sed prayer to close down Pit No. 1. - 





4. - We see.no merits in this peti- l 


tion. It is 7 BecOrdingly dismissed. 


No. 
costs 


Petition dismissed. 


AIR 1974 SUPREME COURT 2289 - 
(V 61 C 438) ` 


. (From: Award of Addl. Industpat Tri- 


bunal Bangalore)* 
A. ALAGIRISWAMI, I. D. DUA AND 
: C. A. VAIDIALINGAM, JJ. 

Workmen of M/s. Voltas Ltd., Ap- 
pellant v. M/s. Voltas Ltd., Respondent. 

Civil Appeal No. 1380 of 1968, D/- 
21-12-1972. 

Index Note: — (A) Constitution of. 
India, Art. 136—Appeal against. award 


of Tribunal — Question regarding ceil- - 


ing on Dearness Allowance — Award 
set aside and case remanded for -a 


fresh decision in accordance with law,- 
after allowing the parties to file fur- 





*(AIP No. 37 of 1966, D/- 16-10-1967 . 
— Addl: Indl. Tribunal— Bangalore). 
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Ltd. (Dua J.). 


"[Pr 1} S. C. 2289: 
ther relevant statements of their cases 
and produce other material on the 
question of the existence and fixation 


‘of maximum Dearness Allowance. 


(Para 5) 


-Cases Referred: Chronological Paras 


AIR 1971 SC 1902 = (1971) 2 Lab. L. J. 
307 = 1971 Lab IC 1171, M/s. Vol- 
tas Ltd. v. J. M. Demello 4 


Mr. V. M. Tarkunde, Sr. Advo- 
cate, (M/s. Jitendra Sharma and Janar- 
dan Sharma, Advocates, with him), for 
Appellant; Mr. G. B. Pai, Sr. Advo- 
cate (Miss Bhuvanesh Kumari, M/s.. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s, ` 
J. B. Dadachanji & Co, Advocates 
with him), for Respondent. 


Judgment of the Court was deli- 
vered by 


DUA, J:— This appeal by special 
leave against the award dated October 
16, 1967 of the Additional Industrial 
Tribunal, Bangalore is restricted to the 
following three grounds: 


. -1. The difference in the direction 
of the Tribunal in regard to Dearness 
Allowance contained in para 14 and 
para. 22 of the Award; 


2. The ceiling fixed in regard to 
Dearness Allowance; and 


3. The scale of wages for Daph- 
taries.. 


The principal grievance on which Shri 
Tarkunde has addressed elaborate 
arguments is point no. 2 dealing with 
the question of ceiling fixed in regard 
to Dearness Allowance. The order of 
reference of the dispute made by the 
Government of Mysore reads: : 


ORDER 


"Whereas the Government of 
Mysore are of opinion that an Indus- 
trial Dispute exists between the work- 
men and the Management of Voltas 
Ltd., 21, Kasturba Road, Bangalore 1 
on the’ ‘points noted below: 


Now therefore in exercise of the 
powers conferred by clause (d) of sub- 
section (1) of the Section 10 of the 
Industrial Disputes Act, 1947 (Central 
Act No. XIV of 1947) the Government. 
of Mysore hereby- refer the said dis- 
pute for adjudication to the Industrial 
Tribunal at unum 
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POINTS OF DISPUTE 5 
: LEM Demand no. I—Scales and grades i 


3. Daphtaries 


75-5-100-8-140-10-200. 


Demand no, IIl — Dearness Allowance 


The existing scheme of Dearness Allowance should be revised on the 
following lines with effect from 1-10-1964 and applied to all employees 


working under Bangalore Branch — 


When the consumer 
cket of 381-390. - 


for the 1st Rs. 100/- 
150% ` 
d 2nd Rs. 100/- basic wages 
75 

for the balance basic wages 371/2% 


basic wages 


Minimum D.A. Rs. 87 


price index number for Bangalore is in the Bra- 


‘variation 5% for every 10 points. 


variation Rs. 21/2% for every 10 
points. 


variation 11/4% for every 10 
points. 
variation Rs. 3/- for every 10 
points. 


Order of reference of the dispute to the Industrial Tribunal, Bangalore. 


In the Award in answer to the issues 
framed it was observed, inter alia: 
tt 


(ii) The D. A. paid to the work- 
men at Bangalore Branch should be 
varied according to the formula given 
in the Award keeping the maximum 
at Rs. 400/- which is the maximum 
prevailing in the Madras Branch of 
the Company and which is also settl- 


ed between the Parties of the Bombay 


Branch pending adjudication.” 


In the operative portion of the award 
it was directed, inter alia: i 
; “Demand no. 3: The D.A. payable 
to the employees has already been set 
out ‘above and for the reasons stated 
therein the D.A. will be payable as 
follows: B . ^ 
When the Consumer Price Index 
for Bangalore is in the bracket of 381- 
. 390 for the first hundred  neutralisa- 
~ tion at 90 per cent. and variation at 5 


- per cent. for every 10 points. For the 


second hundred  neutralisation at 45 
per cent. and variation of 2 1/2 per cent. 


at every 10 points and for the. balance . 


neutralisation at 221/2 per cent. at 
variation of 1 1/4 per cent. for every 10 
‘points, the minimum D.A. being Rs. 50/- 
and the maxihum D.A. being Rupees 
400/- and the variation .to .be, calcula- 
ted at Rs. 3/- for every 10 poihts. The 


E 


Sd/ G. G. Prohit 


Under Secretary to Govt. 
Labour & Municipal Admn. Deptt.” 


Index to be used for determining the 
bracket, will be the one established for 
the previous month and so declared by 
the Government." 


2. The main contention raised 
on behalf-of the appellants in this 
Court is that there was no existing 
scheme of Dearness Allowance fixing 
the maximum ceiling applicable to the 
employees under Bangalore branch of 
Messrs. Voltas Ltd., and, therefore, 
there could be no question of revision 
of any ceiling on Dearness Allowance 
payable to such employees. The circu- . 
lar dated March 12, 1959 on which 
reliance is placed by Shri Pai in sup- 
port of the claim that there is a ceil- 
ing on the maximum Dearness Allow- 
ance applicable to all offices of the 
respondent in India is, according to . 
Shri Tarkunde, inapplicable to Banga- 
lore. That circular reads: . 


. '"'. Bombay, 12th March, 1959 
Circular to all offices $ 


DEARNESS ALLOWANCE — MAXI- 


Tt has been decided to raise the 
present maximum Dearness Allowance 
payable to Rs. 350/- per month will 
apply uniformly to all offices in India 
with effect from 1st April, 1959. 
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2. Dearness Allowance will con- 
tinue to be paid on the usual basis at 
the rates applicable at each place sub- 
ject to the maximum .stated above. 


8. This supersedes all other pre- 
vious circulars on the subject but does 
not affect those employees whose 


, Dearness Allowance is separately pro- 


3 


vided for in their respective Agree- 


:menis of Service. 


VOLTAS LIMITED 

'Sd/.S. K. Handoo 
Managing Director & General Mana- 

^ ger". 

3. - According to Shri Tarkun- 
de’s general submission there can be 
no ceiling on dearness Allowance a8 
Dearness Allowance is linked with the 
cost of living and price. index with the 
result that since there can be no ques- 
tion of ceiling on the cost of living or 
the prices, it is futile to speak of ceil- 
ing on Dearness Allowance. The ob- 
ject of Dearness. Allowance scheme, it 
is emphasised in this connection. is to 


` neutralise the rise in the cost of liv- 


ing and, therefore, the two cannot be 


- delinked. Shri Tarkunde has further 


contended that assuming there was a 
scheme fixing maximum ceiling on 
Dearness Allowance applicable to the 
Bangalore branch, no notice of change 
in the terms of the scheme was given 
as contemplated by Rule 34 of the 
Industrial Disputes (Central Rules, 
195". In the absence of such notice, the 
change, according to the submission, is 
invalid and unenforceable. 'The ques- 


. tion of fixation of maximum Dearness 


Allowance is the main grievance of the 


appellant-Workmen, says Shri Tar- 
kunde. . 
4. Shri Pai has, on the other 


hand, contended that the question of 
the existence of ceiling on  Dearness 
Allowance in the Bangalore branch 
has not been decided by the Tribunal 
and indeed the workmen-appellants 
had stoutly objected to this question 
being raised by the management-res- 
pondent before the Tribunal. The ques- 
tion: of the existence of ceiling, in Shri 
Pai’s submission, is therefore at large. 
He has drawn our attention to the order 
of reference in support of the contention 
that this question in terms was not re- 
ferred. He has also referred us to para 
36 of the rejoinder of the management 


. brought on the 


. accordingly allow the appeal, set aside 


and to the appellant's reply thereto, 
for showing that according to the 
management the Dearness Allowance 
ever since the settlement of 1962 has ` 


- been linked to the cost of consumer 


price number bracket for 381-390 for 
Bangalore. A passing reference has 
also been made to the decision of this 
Court in M/s. Voltas Ltd. v. J. M. De- 
mello, (1971) 2 Lab LJ 307 = (AIR 
1971 SC-1902 = 1971 Lab IC 1171) to 
fortify his contention that the Tribu- 
nal -did not decide the question of 
existence of ceiling. 


5. After hearing the arguments 
addressed by the parties we are of the 
opinion that for the purpose of satis- 
factorily determining the dispute re- 
ferred to the Tribunal it is also neces- 
sary to decide the question whether or 
not there was in existence a ceiling on 
Dearness Allowance applicable to the 
employees of the Bangalore branch of 
the respondent Messrs. Voltas Ltd. As 
it is suggested that the parties have 
not adverted to this question in their 
respective statements of claims and full 
material has, therefore, not been 
existing record, we 
consider it just and proper to afford 
adequate opportunity to both parties 
to place on the record whatever fresh 
material they desire on this point. We 


the impugned award dated October 16, 
1967 by the Additional Industrial Tri- 
bunal, Bangalore and remit the case 
back to the Tribunal for a fresh deci- 
sion in -accordance with law, after al- 
lowing the parties to file further rele- 
vant statements of their cases and pro- 
duce other material on the question of 
the existence and fixation. of maxi- 
mum Dearness Allowance. The Tribu- 
nal will have to determine whether 
any ceiling on Dearness Allowance 
exists governing the employees in the 
Bangalore Branch and also whether 
such ceiling can in law be fixed. The 
Tribunal will then finally dispose of 
the reference in. accordance with law! 

6. . As this dispute has been 
pending since 1965 the proceedings 
should be expedited and attempt should 
be made to finally dispose of the re- 
ference within six months of the 
receipt of the record. During the inter- 
val Dearness Allowance should be paid 
to the employees of the Bangalore 





branch with effect-from January 1, 
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1970 on the basis of the maximum of 
. Rs. 450/- but this would be subject to 
. + the-final decision of the Tribunal The 
: = costs in this Court would be paid by 

d the respondent to the appellant. - .. 
"Appeal allowed. 
: Case remanded. 


AIR 1974 SUPREME COURT 2292 
(V 61 C 439) 
(From: Punjab and Haryana)* 
S. M. SIKRI, C. J. AND P. JAGAN- 
: MOHAN REDDY, J. _ : 
: Des Raj. Appellant v. The State of 
Punjab, Respondent. . 


. Criminal Appeal No. 227 of 1068, 
< Djs 25-3-1871. . 

: ^ Index Note: — (A): Constitution of 
‘India, Art. 136 — Supreme Court ordi- 


narily does not go into the question of: 


. -facts and appreciate the evidence—But 
where hoth the trial court and the Ses- 
- sions Court relying on conjectures and 
surmises disbelieved defence evidence 


and convicted the accused on mere sus-- 


picion the conviction could not be up- 

held. Cri. Revn. No.589 of 1967, D/- 

5-7-1968 (Punj & Har), Reversed.” i 

(Para 7) 

' Mr. V. C. Mahajan, Advocate, M/s. 

K. L. Mehta and S. K, Mehta. Advo- 

cates cf M/s. K..L. Mehta and Co., and 

Mr..K. R. Nagaraja, Advocate, for Ap- 

pellant; M/s.H. R. Khanna and R. N. 
Sachthey, Advocates, for Respondent. . 


Judgment of ‘the Court was deli- 
vered by. : 
SIKRI, C. J.: This appeal by ane 
cial Leave is directed pe the judg- 
ment of the Punjab & Haryana High 


-Court .dismissing the revision petition 


under Section 439.0f the Criminal Pro- 
cedure Code and confirming the convic- 


tion end sentence of the appellant Des 


Raj under S. 406, LP.C. 


2. The relevant. facts - are as 


. follows: 


The Managing Committee of acò- 
operative scciety, known as The Banga 
Urbàn Co-operative Thrift and Credit 
Society Ltd. Banga, passed a 
on August 26, 1953. to raise a loan of 
Rs. 4000/- from the Nawansher Central 
Co-onerntive Bank, Banga. The Society 
authorised rhe appellant, who was an 
ordinary member of the society, io.re- 


*Cri  Revn. No. 589 of 1967 D/-.. 5- T 
-1968 (Puni & Har) x 
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of Punjab (Sikri C. J.) 


résolution: 


ALR. . 
ceive Rs. 4,000/- from the Bank on the 
basis of a promissory note executed by 
some members of the Executive Com- 
mittee on behalf of the Society. i 

3.- ` The learned Counsel for the 
State has not been able to.explain why 
none of the officials of the Society was 
authorised to draw the money and why 
the appellant was.chosen to receive the 
money fromthe. Bank. Itappears that 
the Secretary of the Society, Mahnga - 
Ram had authenticated a copy of the 
resolution. According -to~ the Manager ` 
of the Bank, the Secretary of the So- 
ciety, Mahnga Ram, had accompanied 


` the appellant when the payment was. 


made to him in the Bank and also at- 
-tested the signatures of the persons on 
thé Management of the Co-operative 
Society. The resolution. does not :con- 
tain any instructions as to what the ap- 
-pellant had to do with the money but 


beee ie to the President of the So- . 


ciety the appellant had to: pay the 
money to- the. Cashier, Balbir Singh, 
who would make the entry in the ac- 
counts, Balbir Singh, unfortunately, is 
dead. On 23rd of December, “1963 a 
notice was sent by the Sub Inspéctor of 
the Co-operative Society, Banga; to the 
appellant stating that he had with- 
drawn Rs: 4,000/- on 28-8-1963 but had 
not got the amount so received en- 
tered in the books of the Society, and 
an explanation was called for. In his. 


*. reply dated. January 9, 1964, the ap- 


pellant stated that.as per instructions 
of the Commitiee he "had given the 
amount to Shri Mahnga Ram, Secre- - 
tary of the Society, and he did not 
know as to whether the aforesaid 
amount. was entered in the books or 
.not. He said that it was only on the 
receipt of the notice that he had come 
to know that the entries regarding this 
amount had not been made.  He*said 
that the money was paid to Secretary, 
Mahnga Ram, in the presence of Sar 
wan Ram, Piara Singh and Satnam 
Singh at the repair shop. of Sarwan | 
Ram. On January.31, 1964, the Sub- 
Inspector càlled upon the ‘appellant. to 
produce written proof in. support of 
these two statements. viz, about the in- 
structions. of the Committee and re- 
garding the. payment of the amount to 
the Secretary. : 
4. The . appellant was loliatged 
under Section 406 .of ^ the Indian 
Penal Code for having committed cri- 
minal breach of trust in respect of 


- Rs: 4,000/- entrusted to him. It is ama- 
^. ging that the Presidént of the society 
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stated that Balbir Singh, deceased, had 
orally brought to his notice that the 
money had not been deposited by the 


appellant with him, and yet he. said ` 


that no written demand on.the appel- 
lant was made for payment ` 
amount withdrawn from the Bank. He 
did not even say that he . orally com- 
plained to the appellant. He further 
a that Mahnga Ram had abscon- 

d, and was still absconding at the 
‘time -when the . evidence was being 
taken -in January, 1967. There is .no 


doubt that the appellant admits that . 


he received the money. The only ques- 
tion is whether there is any evidence 
that he had  mis-appropriated the 
money. The appellant examined 3 wit- 
nesses in his defence. D.W. 1 Sarwan 


Ram, a cycle repairer, stated that the., 


appellant had paid the money to Ma- 
hnga Ram in his presence at his shop 
on August 28,1963. He said that he 
` did approach the police and told them 
that the payment had been made in his ` 
presence but he did not make any writ- ` 


ten application to anybody. .The fact. 


. that he did not make a "written. com- 
plaint has been commented upon by the 
learned Magistrate. We do not consider 


that because he did not complain in. 


writing his evidence should be dis- 
believed. D.W. 2 Piara Singh, a share- 
holder of the Society, was present when 


this amount was paid and he also dez: 


posed that Rs. 4,000/- was paid to the 
Secretary by the- appellant. It is. note-. 
worthy that in  cross-examination no 
questions at all were put to this wit- 
“ness whatsoever, D.W. 3, Satnam Singh 
also supported the defence story. . He 
admitted that no receipt -was obtained 
by the appellant from Mahnga Ram. 
One ground given by the learned Ma- 
Egistrate. for disbelieving 
witnesses was that they had not -repre- 
sented at the earliest to any higher au- 
thorities against the false See iE 
. of the appellant in this case. 


He observed: 


"Tf they had, in "fact, witnessed tie 
payment of Rs. 4,000/- to Mahnga Ram 
by the appellant, the witnesses woüld 
have. represented. in writing -to: the 
higher officers of the false implication 
of the.accused. They have done nothing. 
Though Sarwan Ram doés say that he 
had approached the Police, yet I do not. 


believe him on this point. If he had. : 
not been given a hearing by the.police 


he should: have made a written appli-: 
cation to the higher authorities. Even 


Des Raj v. State of Punjab 


of the . 


(Sikri C. 2) — [Pk 4]. S. C. 2293. 
the accused should have represented to 
higher authorities, bringing to their 


notice the factum :of payment by him 
in the presence of these witnesses. But 


. this also has not.been done. because no 


such payment had.been made by the 
accused. Sarwan Ram isa cycle repairer 
and I do nof believe him. Unless he 
was specially attached to the accused 
or Mahnga Ram. the payment would 
(not)have been made at his shop. He 
IA not say so that he, was so attach- | 
e » 
This ducum seems to us invalid. It ` 
depends upon a person's nature whe- 
ther he should write or not to high offi- 
cers in a particular case. We are un- 
able to appreciate why it was necessary 
that Sarwan Ram should be specially 


attached to the appellant. Similar cri- 


ticism has been levelled against, D.W. 2, 
Piara - Singh, who was not cross-exa- 


mined by the prosecution. The learned 


Magistrate Observed: 

"If payment, in fact, had been 
made in his presence, he would natu- 
rally-have told the office-bearers of 


the Society of the factum of payment 


by the “accused to Mahnga Ram and the 
case against the accused would’ have 
been asked to be dropped by the 
dur di no such | thing has been 
one 


We are Ht aware wherefrom the 


learned .Magistrate drew this inference. 


No question was asked from Piara 
Singh, D. W. 2, whether he had told. 


-anybody or whether he had informed 


the members of the Society or not.’ 
There is no material in support. of this 
Observation: No reasoning is contained 
in the learned Mamaka 


- observations: 
the ‘defence: - * 


"Even there was no such sugges- ] 
tion made in the cross-examination of. 
Kishan Chand, P.W. 2. by the accused. 
I, therefore, do not believe his state- 


- ment also, on the factum of payment. to 
- Mahnga Ram." p 


This is rather an: finsatisfadtory way of 
dealing with the evidence of a person. 
Satnam Singh, D.W. 3, was disbelieved 


‘on. the following ground: . 


"He was then merely a lad $i 18 
years. There is no special reason why 
he should particularly remember this 
payment. He has. admitted that he. 
could- not recollect any other transac- * 


tion done. at his shop. by him on that 
. day.. If he is considered to be a shrewd 
‘businessman then it is natural that he 
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` should have advised the accused to, ob- 
tain a receipt from Mahnga Ram or in 
any. case got the factum of payment 
entered into the registers of the Society 
in the possession or power of Mahnga 
Ram. He did rot do this either. I have 
therefore, no option but to disbelieve 
his statement, as well, on the question 
of payment of Rs. 4000/-.” 
In our view this is not a valid criticism. 
5. The learned Sessions Judge 
disbelieved the. defence witnesses’ be- 
cause, according to him, "it cannot he 
imagined that the appellant paid the 
huge amount of Rs. 4,000/- to Mahnga 
Ram without getting any receipt frorn 
him." He also disbelievéd the defence 
witnesses because none of them repre- 
sented -to the'authorities against 


case. He could not understand why the 
payment was made at the shop of Sar- 
wan Ram. 

6. ~ The High Court agreed with 
the findings of the trial Court and the 
learned Sessions Judge. 


1. This Court ordinarily .does 
not go into the question of facts and 
appreciate the evidence but in this case 
. |both the trial court and the leamed 
Sessions Judge have, relying on con- 
jectures and surmises, disbelieved the 
evidence of the defence witnesses: In 


the first place, they did not give due . 


weight to the fact that Mahnga Ram 
had, in fact, accompanied the appel- 
lant to the ‘Bank. He knew about the 
resolution and the receipt of the money. 
If the money had not been paid, it is 
surprising that nobody came to know 
about it till the audit of the accounts 
of the Society. This sum had been bor- 


rowed by the Society end the moriey - 
-had to be utilised for non-agricultural . 


purposes. It seems to us that the de- 
fence version cannot be disbelieved 
merely because if the money had not 
been paid, as stated by the appellant, it 
would have been expected that the 
non-payment would. be known to the 
President and the Cashier much sooner, 
In our view the only foolish thing the 


appellant did was that he delivered the. 


money and did not take the receipt 
from Mahnga Ram. As stated. above 
the evidence of the defence witnesses 
has been disbelieved on pure conjec- 
tures and surmises. It is not common, 
as far as we are aware, that the per- 
sons who are witnesses to a transac- 
tion go about complaining to the higher 
authorities if the transaction is impu- 


the. 
false application of the accused in this : 


M. P. (Mitter J.) A.I. R. 


gned. We cannot allow a person to be 
convicted on mere suspicion and ‘we 
are accordingly constrained . to allow 
the appeal. 

; 8. In the result the judgment 
of the High Court is reversed and the 
appellant acquitted. The appellant is 
on bail. His "Bal: bond Shall stand can- 


Seed. 
Appeal allowed. 
AIR 1974 SUPREME COURT 2294 
: (V 61 C 449). 


. . (From: Madhya Pradesh)* 
. G. K. MITTER AND A. N. GRO- 
VER, JJ. 
. Sadaram, Appellant v. The State 
of Madhya Pradesh, Respondent. 
- Criminal Appeal No. 1.0f 1969, D/- 
4-3-1971. 

Index Note: — (A) Penal Code 
(1860), Ss. 300 and 302 — Murder — 
Appreciation of evidence. 

Where the appellant even though 
named inthe F.LR. asbeing the assail- 
ant was not arrested by the police till 
a day after the occurrence and there 
was no acceptable evidence against him 
of the eye-witnesses to the occurrence 
and it appeared that the death was 
caused by some one from the opposite 
party but the name of the appellant 
was inserted in the F.LR. due to bitter 
enmity with the complainant, it was 
held that the conviction of the appel- 
lant under S. 302 should be set aside. 
Criminal Appeal No. 609 of 1966 D/- 
1T- 9-1968 (Madh Pra) Reversed. : 

(Para 17) 

Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. B. R. G. K. Achar Advocate, with 
him), for Appellant; Mr. I. N. Shroff, 
Advocate, for Respondent. 

Judgment of the Court Was deli- 
vered by 

.MITTER, J:— Accepting the ap- 
peal of the State from the judgment of 
the Additional Sessions Judge, Betul 
acquitting all the —— thirteen accused 
before him in Sessions Trial No. 92 of 
1965, the High Court of Madhya Pra- 
desh convicted the appellant before us 
under S. 302 of the Indian Penal Code 
and sentenced him to rigorous impri- 
sonment for life. According to the Ses- 
sions Judge, the prosecution had not 
produced any witness who could be 


*Criminal Appeal No. 609 of-1966 D/- 
17-9-1968 (Madh Pra) ; 


CO/CO/B249/71/KSB. . 
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relied on but the High Court took ‘a 
different view and held that although 
three of the eye witnesses, namely, 
Gopal Singh (P.W. 1), Gurnam Singh 
- (P.W. 3) and Motisingh (P.W. 4) might 
be termed interested witnesses whose 
evidence had to be viewed with cau- 


tion, there were at least two police 
a Sub-Inspector, Shyamrao 
7) and -constable Laxmanrao 


(ow. 6) who could not be placed in the 
same category and whose testimony 
could be relied on as corroborating that 
of the imterested witnesses in convict- 
ing Sadaram. 


2. The relevant facts about 
which there can be no dispute are as 
follows, The appellant had once been 
in the employment . of .Gopalsingh, 
P.W. 1 and used to assist him in run- 
ning his liquor shop. Subsequently he 
started running a liquor shop on his 
own in an adjoining village to that of 
Gopalsingh's -and became a serious 
competitor of his in business. Rivalry 
led to enmity to such an extent that 
Gopalsingh had to engage a number of 
persons known as ‘Pahalwans’ to act as 
his body guard. Some of these were 
Gurnam Singh, Thansingh, Motisingh 
and the deceased Mathura Pahalwan. 
There were criminal proceedings 
against both the parties: as a result of 
the frequent troubles a special police 
guard was posted at Amla police sta- 
tion on August 13, 1965 which (vas the 
Bhujlia day. Apparently people in that 
locality are in the habit of going out 
in procession to perform some ceremo- 
nies on that day. Gopalsingh had in- 
vited people to his residence to attend 
the function at his place. After the 
‘pooja’ had been performed and the 
Bhujlia procession had left Gopal 
Singh’s house, Mathura Pahalwan who 
had stepped down on to the road from 
the platform outside the house was in- 
jured by a spear . which pierced his 
chest. The impact was, so great that 
Mathura was unable to speak and al- 
most immediately afterwards. became 
unconscious. He died within a short 
time thereafter between 6.30 and 7.00 
p.m. without regaining consciousness. 


3. The prosecution case was 
that a conspiracy had been hatched by 
Sadaram and his associates who were 
put on the sessions trial to: murder 
Gopalsingh end some of his body 


guards. At about 6.30 p.m. when Go- . 


palsingh was performing the.pooja' in 


+ 
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connection with the function, Sadaram 
&nd his group came to the scene, some 
of them being armed with weapons 
like spears, farshas and axes while 
others had provided themselves with 
lathis. Stones were thrown towards 
Gopalsingh’s house. from a close by 
lane which lay in the direction of 
Sadaram’s house. Mathuradas Pahal- 
wan went forward to investigate the 
source: of the trouble but no sooner 
than he had set his foot on the noad 
the appellant Sadaram emerged on the 
scene with a spear in his hand follow- 
ed by the accused. Mishrilal armed 
with a farsha and Sadaram gave a 
spear thrust on the chest of Mathura. 
Sadaram also cried out that Gopalsingh 
and Thamsingh should not be allowed 
to escape but left the spot soon after. 
Gopalsingh immediately rushed to the 
police station and lodged a first infor- 
mation report. The doctor who was 
summoned to attend on Mathura could 
render no aid. The Station House Offi- 
cer came to the spot and started inves- 
tigation as a result of the report al- 
ready lodged. 

4. The Sessions Judge found 
himself unable to accept the stoy of 
stone-throwing as there were no marks 
on the doors and walls of Gopalsingh's 
house and also because this was not 
supported by at least one independent 
witness, Ramprasad (D.W. 4). He found 
himself unsble to accept the story that 
in spite of a large number of stones 
having been thrówn no one was hit. 
He also found himself unable to accept 
tthe evidence of Sadaram having thrust 
the spear into Mathura's chest. He did 
not accept the version given in the 
first information- report as being 
authentic. The High Court held that 
the Sessions Judge’s approach was noi 
correct. 


5. We have therefore to note 
the sequence of events starting from 
the first information report and the 
evidence of the eye witnesses to see 
whether the finding of the High Court 
was justified. The first information 
report, Ex. P-1 was lodged at Amla 
police station and purported to be re- 
corded by the station officer, B. P. 
Tiwari at 7.0% p.m, the time of occur- 
rence being noted as 6.45 p.m. If the 
first information report is correct it 
was lodged within 20 minutes of 
Mathura being struck with the spear. 
and Gopalsingh could possibly have 
had no time to make up a story, . 


. caught the spear with his hands 
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6. . Gopalsingh's version as noted 
in the report was to the effect that 
Sadaram and members of his party had 


come to his house in the evening hav- 


ing provided themselves with arms as 


already noted. They started hurling. 


abuses and pelting stones at his house 
whereupon his servants - Mathura, 
Thansingh, Gurnamsingh and others 


went out of the verandah of his house." 


Shouting at cthers to kill, ` Sadaram 
struck Mathura with the -spear on the 


`. left portion of his chest in the presence 


of all Then his party took to their 
heels. The station officer Amla along 
with the Heard Constable, Laxmanrao 
. „and other constables of the police sta- 
. tion were also present there. His own 
` servants Mohansingh and Kokasingh 
were also present on the spot. aoe 
an 
‘took it out but - became unconscious. 
The .police chased the members of 
Sadaram's party.. Sadaram was still 
shouting that Thansingh and mone 
singh should not be left alive.. 


T. The .above report, if ie 
makes it clear that Mathura was not 
known or thought to be dead when 
: Gopalsingh had. left for the police stá- 
tion. He had been attacked by Sada- 
ram in the oresence of a fairly large 
number of persons including some 
police officers who had chased- Sada- 
ram's party. It follows that there 
-should have been no difficulty in ad- 
ducing the evidence of a fairly large 
nuniber of persons who must -have 
witnessed the whole incident. 


8. We do not feel it necessary 


to examine the evidence of all the wit- . 


messes and it would’ be enough to 
scrutinise that of the witnesses refer- 
red to and relied on by the High Court 
in convicting the appellant. We consi- 
der it redundant to refer in detail to 
- the evidence of Gopalsingh, P. W. 1 


. which is more or less on the lines ‘of. 


the first information report. According 
to the High Court, there was' nothing 
in.his evidence which would warrant a 
rejection of the _ testimony - afforded 
Sd i - 


S The scnd Stc relied on 
by na High Court was Gurnam Singh 


(P. W. 3) a Pahalwan who was said to: 
be present on the platform at the time - 


of the occurrence -and gave a version 
- similar to Gopalsingh's. 1t: was the 
common version - of Gopalsingh and 


Gurnamsingh in the witness box that . 


of M. P. (Mitter J.) A. IR. 


Sadaram had come out of a hut and 
attacked Mathura ‘while his associate 
Mishrilal was oresent with a spear in 
his. hand. Motisingh (P.W. 4) another 
Pahalwan also made a statement to a ` 
similar effect. According to this wit- 
ness the Assistant Sub-Inspector Shy- 
amrao (P.W. 7) and two constables 
were near at hand when Mathura was ` 
hit by the spear but the police J amadar 
P.W. 8 was not there. 


10. Mahendrasingh (P.W. 5) a 
' resident of village: Bodkhi also gave a 
versión of the same kind. 'The High 
Court held that he could not be said 
to be a .chance witness as his presence 
at the spot was hot unnatural because 
of. the celebration of the Bhujlia fes- 
tival there. The High Court however 
did not place reliance on this witness. 

ll. According to the ~ High. 
Court the evidence of the ‘above in- 
terested witnesses was corraborated by 
the Assistant Sub-Inspector Shyamrao. 
P.W. 7 who was an eye witness and 
who had been specially deputed to 
keep watch over the procession and to . 
see that no untoward sina took 


place. 

12. Acoarding: to Slivamiao! 
P.W..7, he and Laxmanrao were sta- 
tioned in front of Gopalsingh’s house 
and P.W. 8 Daniel was going along 
with the.procession. All the Bhujlias 
came to Gopalsingh's house and he was : 
receiving the processionists on the plat- 
form. outside and verandah . of his 
house. Sadaram and his group some of: 
whom were armed came near Gopal- 
singh's house.. Thereafter ' stones were 
showered from the direction of Sada- 
ram’s house. The witness. and the ` 
Pahalwans went towards .the place 
from which the stones were coming. It 
was at this moment that  Sadaram. 
struck Mathura with the spear. Mishri 
was also there with a farsha. Daniel 
was. also trying to stop the stone-throw- ` 
ing. Both Sadaram and  Mishri had ` 
come out of the hut of Bhaddu Nai and 
run towards the lane. Witness blew his 
whistle. He snatched away afarsha and 
a lathi from the hands of Some of the 


. miscreants. The witness had. gone to 


the house of Sadaram and found him 
present there. It: was to be noted that 
he did not arrest him. He.also said that 
he might have. gone to` the police sta- 
tion at about 11 in the night but he 
did not mention in his report that it 
was Sadaram who had struck Mathura 
with his, Spear 
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13. According to:Daniel, P.W. 8, 
when stones were being pelted: at the 


Pahalwans he struck his lathi on ihe ted 


ground with the idea of putting a stop 
to the pelting of stones. Shyamrao 
blew a whistle and said: "Somebody 
had struck Pahalwan with a spear, 
catch him." The witnéss and.others fol- 
lowed the persons who were pelting 
stones and went towards the house of 
p d 


Shyamrao's iden d 
SES belied by his conduct and is 


contradicted by Daniel. If he had seen- 
. Sadaram striking a blow with a spear, 


one fails to understand why he should 
not have named Sadaram as the per- 
son who had done it and why he. did 


not mention the same in the informa-. 


tion which he gave in the evening and 
why he did not.arrest Sadaram at his 
house when he went there. 


15. .To our mind, the matter is 
clinched by the above evidence as also 
the testimony amd conduct of Tiwari, 
the investigating officer who had noted 
Gopalsingh's version in the first in- 
formation report. According to his evi- 
dence Tiwari had proceeded to the spot 
of the occurrence at 
found Mathura bleeding profusely and 
about to breathe his last. He was there 


on the scene of the crime the whole of .. 


the night. He had a talk with Shyam- 
rao at about 8.30 or 9 p.m. but he did 
not get Sadaram arrested that night. 


16. It should be’ stated here 
that Sadaram was put under arrest the 
next day. In our view the conduct of 
the two police officers, Tiwari and 
Shyamrao, is inexplicable if the first 
information report was correct and if 
Shyamrao’s evidence is to be believed. 
Neither of these persons made 


although both were there and Sada- 
ram, at least to the 
Shayamrao was in his house after the 
commission of the .crime. Shyamrao 
pretended to have actually witnessed. 
the ‘commission of the -crime- but 
he did not give out the name of 
the assailant of Mathura to. Daniel. 


-Tiwari although he was there the whole’ 


night made no immediate effort to ap- 
prehend Sadaram. Tiwari’s conduct is. 
only consistent with.the -theory that 


the first information report Ex. P+1- 


which was exhibited in court. was not 
a genuine document but was manipu- 
lated subsequently.. Shyamrao's - ver- 
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7.30 p.m. and ` 


any: 


attempt to arrest Sadaram immediately 8t@nting permit 


knowledge of. 


^ 
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sion about dadarimis giving the spear 


blow to put it mildly was an unmitiga- 
lie.: 


177 ē t heredis appears to us 


that although in all probability the 


spear thrust was caused by someone of 
Sadaram's group, theré was no accept- 
able evidence tc fasten Sadaram with 


‘the crime. The mention of Sadaram's 


name in the first information report 
must be ascribed to the bitter enmity 
&nd rivalry between  Gopalsingh and 


‘Sadaram. In view of the unsatisfactory 


first. information report, the oral testi- 
mony of Shyamrao, the conduct of 
Tiwari and Shyamrao in not apprehend- 
ing Sadaram immediately, the only 
conclusion: possible is that Sadaram 
was not named by anybody in the’ 
evening of 13th August as the assailant 
of Mathura, and the evidence of the! 


-eye witnesses who spoke about having 


witnessed the occurrence cannot be ac- 
cepted. The appeal is therefore allow- 
ed. We direc: ‘hat Sadaram be set at 
liberty. forthwith. 


Appeal allowed. 
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; Southern Rajamani ioe (P) 
Ltd., Appellant. v. Rahim Transport (P) 
Ltd. and others, Respondents. 

Civil Appeal No. 1818 of 1967, D/- 
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Index Note: — (A) Motor Vehicles 
Act (1939), Ss. 47 and 57 — R.T.A. 
to R as he secured 
more marks in terms of some Govern- 
ment orders than‘ A —— S.T.A.T. in ap- 
peal setting aside order of R.T.A. and 
granting permit to A as R was holding 


.another permit — Order of S.T.A.T. set 


aside by H. C. on ground that it was 


-made under constraining influence of 


G.Os. — Interference in appeal under. 
Art.. 133 (1) (3). (X-Ref:— Constitution 
of India. Art. 133 (1) (a)). 


Held, that the High Court not oniy 


-set aside the order granting the per- 


mit to A but also set aside that part 
of the order in which the State Trans- 


CR/CR/B96/74/MVJ | 


ic > 
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port Appellate Tribunal held that to 
grant the permit to R would amount 
to a denial of equal opportunity to A 
and would not be in the interest of the 
public and left the enfire matter for a 
fresh decision by the State Transport 
Appellate Tribunal:..and hence there 
was no reason to interfere with that 
order under Art. 133 (1) (a) (Para 7) 


Cases Referred: Chronological Paras 
AIR 1964 SC 1573 = (1964) 7 SCR 1, 
B. Rajagopala Naidu v. State Trans- 
port Appellate Tribunal, Madras 5 
- The Judgment of the Court was 
delivered by 


MATHEW, J.:— In this appeal fil- 
ed in pursuance to a certificate under 
Article 133 (1) (a) of the Constitution, 
the question for consideration is whe- 
ther the Division Bench of the High 
Court of Madras was right in setting 
aside the order passed by the learned 
single Judge dismissing the petition 
filed by the first respondent here for 
issue of a writ-of certiorari to quash an 
order passed by the State. Transport 
Appellate Tribunal granting a stage 
carriage permit to the appellant in the 
route in question. 


2. The appellant and the first 
respondent made applications for a 
. permit for a stage carriage on the route 
Dindigul to Cumbam. There were 21 
other applicants for the permit. The 
Regional Transport Authority granted 
the permit to the first respondent on 
the basis that the first respondent was 
better qualified to get the permit than 
the appellant as it got more marks than 
the appellant in accordance with G.O. 
Ms. No. 1298 (Home) dated April 28, 
1956 and the Government Order. No. 
2265 (Home) dated August 9, 1958. 


3. The appellant filed an ap- 
peal against the order before the State 
Transport Appellate Tribunal. The Tri- 
bunal came to the conclusion that al- 
though the first respondent got more 
marks than the appellant, since another 
permit had been granted to the first 
respondent at the same sitting of the 
State Transport Authority, it will be 
denial of equal opportunity to the ap- 
pellant and will not be in the interest 
of the publie if the first respondent 
were granted another permit. It, there- 
fore, set aside the order of the State 
Transport Authority and granted the 
permit to the appellant. EM 


acting under the 


4, Aggrieved by the order of the 
Tribunal, the first respondent filed the 
writ petition before the High Court 
and a learned single Judge dismissed 
the petition. The first respondent filed 
an appeal before the Division Bench 
against this order. 


5. The Division Bench came to 
the conclusion that the merit of the re- 
fusal to grant the permit to the first 
respondent on the ground that there 


. will be a denial of equality of oppor- 


tunity to the appellant if it is not gran- 
ted the permit need not be gone into as 
the order was liable to be quashed on 
the ground that the State . Transport 
Appellate Tribunal was acting under 
"the constraining influence” of the 
G. Os. referred to above which had been 
struck down by ‘this Court.in B. Raja- 
gopala Naidu v. State Transport Ap- 


.pellate Tribunal, (AIR 1964 SC 1573). 


The Division Bench, therefore, held 
that as the grant of the permit.to the 
appellant was under "the constraining 
influence" of these two G. Os, a writ 
of certiorari must issue quashing the 
order granting the permit to the ap- 
pellant and directing the Tribunal to 
proceed in aecordance with law. 


6. "Counsel for the 
submitted that the order of the High 
Court proceeded on an entire mis-con- 


ception. She said that the High Court’ 


did not go into the merits of the ques- 
tion whether the refusal of the permit 
to the first respondent on the ground 
that it would be a denial of equality of 
opportunity to the appellant and there- 
fore it would not be in the interest of 
the public, but quashed the order of 


the State Transport Appellate Tribunal 


granting the permit to the - appellant 
for the reason that the Tribunal was 
“constraining influ- 
ence” of the G.Os. above referred. 
Counsel contended that that was wrong 
as the appellant alone was in the field 
since no other applicant had challen- 
ged the grant in favour of the appel- 
lant and when the High Court refused 


to go into the validity of the reason. 


for refusing the permit to the first res- 
pondent, it was an empty formality to 
have set aside the permit granted to 
the appellant and directed the State 
Transport Appellate Tribunal to con- 
sider the matter afresh on the score 
that - it Was acting under the 


appellant . 


“ 
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“constraining influencé" of: the G.Os., 
as there were no other applicants in 
the field. 


7. We do not think that there 


is any substance in this contention. The 
concluding portion of the order of the 
High Court is clear that it set aside 
the entire order including the finding 
that the first respondent should not be 
granted permit for the reason that it 
would be a denial of equality of op- 
portunity to the appellant as-the first 
respondent had already got a permit 
in the same sitting of the State Trans- 
port Authority. We think that the High 
Court not only set aside the order 
granting the permit to the appellant 
but also set aside that part of the order 
in which the State Transport Appel- 
late Tribunal held that to grant the 
permit to the first respondent would 
amount to a denial of equal opportu- 
nity to the appellant and would not be 
in the interest of the public and left 
the entire matter for a fresh decision 
by the State Transport Appellate Tri- 
[punat We see no reason to interfere 
with the order of the Higħ Court. 


8. We, therefore, dismiss the 
appeal and make no order as to costs. 
Both the parties are running their ser- 
vices in the route in pursuance to an 
order of the High Court. We think that 
the status quo should be 
until the disposal of the appeal by the 
State Transport Appellate. Tribunal, 

: Appeal dismissed. 
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Ratan Lal Goenka, Appellant v. 
Madhab Prasad Goenka and others, 
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Civil Appeal No. 1781 of 1970, D/- 
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Index Note: — (A) Civil Procedure 
Code (1908) O. 23, R. 3—Execution of 
consent decree. DA v 

Brief Note: — (A) Held: that 
though the decree in compromise cl. (3) 
refers to 'such sums as could be final- 
ly ascertained and entered' it does not 
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any-wise affect. the execution of the 
decree, fór execution is not made con- 
ditional on such ascertainment; besides 
though under compromise clause 7 of 
the deeree the respondent plaintiff was 
required to nominate 'Shree Radhaki- 
shan Cotton Mills’ for the purpose of 
taking 'out a sale deed of properties 
mentioned in Clause (3), it had not the 
effect of taking away the right to exe- 
cute the decree conferred by that - 
clause on the plaintiff respondent. 
. (Para 4) 
Judgment of the ours was deli- 


"vered by 


ALAGIRISWAMI, J:— This ap- 
peal by certificate is against the judg- 
ment of the Division Bench of the Cal- 
cutta High Court dismissing the ap- 
pellant’s appeal against the judgment 
of a learned Single Judge who upheld 
the right of the first respondent to exe- 
cute a compromise decree. 


2. The facts relating to the 
matter may be set out in a short com- 
pass. Four persons, including the first 
respondent, founded a partnership 


"under the name of "Sadhuram  Tula- 


ram". They were also the managing 
agents of two private limited com- 
pànies, Shree Radhakissen Cotton Mills 
Co. Ltd. and Goenka Properties Ltd. 
On the death of one of the partners in 
1940. his son the first respondent, be- 
came a partner of the firm. In Septem- 


: ber 1948 the first respondent filed suit 


No. 3059 of 1948 for dissolution of the 
partnership. Pending the suit a sum of 
Rs. 9,09,500/- was adjusted by transfer- 
ring certain properties to the first res- 
pondent. On 7-8-1951 the suit was de- 
creed in terms of an agreement, the 
relevant parts of which we are setting 
out below: 


(1) That the parties (Keshav Pra- 
sad Goenka of the first part, Manna- 
lal Goenka and Ratanlal,Goenka of the 
second part and Madhav Prasad Go- 
enka of the third part) would carry on 
the business of Commission Agents 
under the firm name of Sadhuram Tu- 
Jaram with branches at various places 
under different names and styles as 
heretofore and the said parties would 
each have one third share therein and 
would execute and enter into a part- 
nership for the purpose. 

2 


( "E. 
(3) That in further part liquida- 


: tion of the sum of Rs. 10,52,301/11/8 


^ face value 
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pies or such sumas should be finally 
ascertained and entered the parties as 
members of the firm - of Sadhuram 
"Tularam with. its ` branches | would 
within three months from the-date of 
‘the passing of the decree mentioned 
in the agreement sell and transfer to 
-. Madhav Prasad “Goenka or his nomi- 
- née, Shree Goenka Mills at Shivpur, 
District Benaras and house properties 
: being -premises No. 1l, 1 
Fatak in the city of Benaras at or for 
the vie of Rs.. 4,50,000/- . ..- 
(B) serre eats s S a4 


Y 


(6) TTC r l ý i 
(T) On such stay order being made 

and obtained Shree Radha Kissen Cot- 

ton Mills Ltd. would be. nominated by 
‘Madhav Prasad - Goenka as the pur- 
chaser from the said firm of Sadhuram 

- Tularam of the landed and house pro- 


‘perties at Benaras mentioned in cl. (3). 


.-in-his place for the said sum of Rupees 
4,50,000/-. : 


(8). That all the parties agreed and 
' undertook to cause the said Shree Ra- 


dhakissen Cotton Mills . Ltd. to enter. 


into an agreement with the firm of 
Sadhuram Tularam and Madhav Pra- 


sad Goenka: for such purchase and to. 


secure. the-payment by the said com- 
pany of the said sum of - Rs. 4,50,000/- 
-with interest atthe rate of 5 per cent. 
""py the issue of 900 


Debenture. Trust Deed © by which the 
said company would charge all _its 
assets and properties movable and im- 
movable including book debts. and the 
said properties so to be purchased from 


(13) If-any party or parties should 


fail, neglect or refuse to act in accord- 
ance with the terms contained in cls. (3), 


(7) and (8) hereof or any of them the 
same shall be executable in the said 
Suit No. 3059 of 1948 without recourse 
to a fresh ‘suit treating these presents 


as the decree binding upon .the par- . 


dios" 


Gyan-bapika - 


debentures of the 
of Rs..500/--each under a.. 


its . 


Prasad (Alagiriswami J) . . A.LR. 


It is.not disputed that the.stay order 
mentioned in clause (7) has been made. 
The execution petition which gave. rise 
to the present appeal was for enforc- 
ing the provisions of clause (3) The 
Objection on behalf of the appellant .is 
found in paragraphs 16 and 19 of the 
affidavit filed by the appellant which 
we shall set out below: 


"16. I say that subsequent to the 
said agreement. dated: the 7th August, 
1951, the plaintiff from time to time 
withdrew and/or "was duly debited 
with diverse sums of money in his ac- 
count.in the said partnership business. 
Diverse sums of money were also cre- 
dited into the said account of the plain-- 
-tiff since the "7th August, 1951. On 
proper accounts being taken it will be. 
found that, subsequent to August 7, 
1951 the plaintiff has overdrawn his 
account with the said partnership to a 
large extent © ^^... 


7"19. (a) During the year 1948 when 
.the-agreement was originally entered 
,into:a large sum of money. was due to 
‘the Income Tax Authorities from the 
partners. of Sudhuram Tularam includ- 
ing the plaintiff Madhav Prasad  Go- 
enka. Further monies have also þe- 
come due to the Income Tax Authori- 
ties from time to time from the said 
. partners. A large number of certifi- - 
^eate cases have. been initiated by. the 
Income Tax Authorities. Alarge num- 
ber of certificates have been filed with 
-the Certificate Officer under the Pu- 
blic Demands Recovery Act. Particu- 
lars of the certificates so, far as I am 
aware are annexed hereto. and marked 


"By a s 
h . ] 3 


(b) Large’ sums of money have“ 
from time to time been paid out of the 
till of the firm to the Income Tax Au- 
thorities in pro tanto satisfaction of the 
said certificates. Particulars of thé pay- 
ments so far as I am aware are set out 
in a schedule .annexed hereto marked 
"Cy. - . . 


`- I say that some of the.certificates - 
referred to. sub-paragraph- (b) above. 
are outstanding.. I am unable to spe-: 
cify which of the certificates have been: 
actually paid off and cancelled. ` 
(c) I-say that the said Benaras pro- 
perties were attached by the. certifi- - 
cate officer and the attachment was 


* pending on May 10, 1957. A copy of - 


k { 
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the said application form is annexed . 
hereto and marked pow Loe 


(d) I also crave a to refer toa 


joint affidavit:of myself and Mannalal 
Goenka affirmed on August 13; 1954 in. 
these proceedings as a part ‘of my pre+ 


sent- "affidavit. ` 


' (e) In the premises atérdsaid I — 


that the-applicant Madhav Prasad Go- 
. enka is not entitled to any execution 
of the said decree by means ‘of convey- 
ance of the said Benaras properties be- 


longing. to -the said: partnership in his ^ 
l own favour.” ` 


3. Thi first respondent filed a 


reply affidavit. the relevant -portion of. 


which reads: 


"15. With reference to paragraphs 
16 and -17 of the said affidavit I say. 
that subsequent to the said agreement 
dated 7th August 1951 the business of 


l ‘the -said firm of Sadhuram Tularam 


Was continued. .Various sunis of money. 
were credited and debited to my ac-: 
count in the said partnership -since’ 7th 


August 1951 ànd also after 4th Septem-. - 
ber 1951. There are.large sums. now. 


due from the.said firm to nie. I em- . 
-phatically deny that I have overdrawn 
my account as.alleged or at all. In any 
event, I deny that the question of the . 
accounts of the said firm can stand-in 


the way of the execution of the’ said 


decree. I. say that I am entitled to 
execute the said .decree. I deny 
that . my attempt. to execute -- the 


said decree is wrongful..or illegal. 
I deny that Mannalal Goenka is 
aiding or 
_Mannalal Goenka or ‘myself have com- 
mitted any wrongful act. I deny the ` 
other allegations contained in. para- 
graphs 16 and 17 of the said affidavit." 
Before the Division Bench it seems to- 
have been argued that the [st respon- 
dent had not nominated Shree Radha- 
kissen Cotton Mills as the . party | in 
‘whose favour the ` conveyance of. the 
properties mentioned in clause (3) was 
` to be made, and.as hé had not done 
so he was not entitled to execute the 
decree in so far as- 
were concerned. It was 


also - argued | 


that as-the partnership continued’ the. 
amount due to any one of the partner : 


could not be. ascertained until 
"partnership accounts were’ -taken a 


nothing could be done unless there was’ 
a final and complete accounting: bė- ` 


-abetting-- me. I deny that 


` those. “properties | 
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tween the partners by dissolution, Both 
these contentions were ‘overruled. . 

-4, _ Before us -Mr. M. C. Chagla 
appearing on behalf of the pel 
raised two contentions: ~ 


- (f) that part of the deres ‘found 
-ih clause. (3) could be executed only if 
ithe amount due to the 1st respondent 
‘was finally ascertained, and- 

(2) that the 1st respondent was 
not entitled to execution: but only 
"Shree Radhakissen ‘Cotton’ Mills. 

' We -are .of opinión that there is ‘no 
substance in either point. It is immate- 
.rial. whether the effect of clause (1) is 
deemed: to be that the old’ partnership 
ceased to exist and a new partnership 


' eame into existence or the old partner- 


' ship was itself deemed to continue. It 
does not affect the executability of the 
decree’ in-so far as it concerns the mat- 
ter included in clause (3). Clause (3) 
gives the sums due to the Ist respon- 
.dent to the last pie. Though it refers 
to "such sum as.should be finally as- 
.certained 'and entered", the transfer of 
the properties mentioned in that clause 
is not made’ conditional on such final 
‘ascertainment. The value of the pro- 


‘perties to-be transferred is given as 
.Rs. 4,50,000/-. While the sum men- 
‘tioned in the eariler part could be 


‘more or less by a few lakhs it could 
never come down below Rs. 4,50,000/-. 
The’ parties could not have been so 
'ignorant of the state of the accounts 
as.to-make a mistake to the tune of 


nearly Rs. 6-lakhs.in mentioning the `’ 


sur that would be found to be ulti- 
mately due to the Ist respondent. The ` 
transfer of the properties mentioned 
in clause (3) was to be made either to 
-the.1st respondent or his nominee and 
by clause (7) the lst respondent was 
obliged to nominate Shree, Radhakissen 
Cotton Mills for the -purpose of taking 
.8 sale deed of the properties -men- 
- tioned in. clause (3), but this did not 
confer a right on the Radhakissen Cot- 
ton Mills itself to execute the decree. 
It did not become an assignee of the 
decree. It did not take away the right 
conferred :on the 1st respondent by 
-clause (3): It’ should be “also > noticed , 
that the.ist respondent's obligation to: 
‘nominate the Radhakissen Cotton Mills 
.was dependent upon the conditions 
mentioned in clause (8) being complied 
with.'In'any case, both of them are so `. 
‘closely interconnected that one. clause 
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cannot take effect without the condi- 
tions mentioned in the other clause 
also being complied with. The learned 
Single Judge as well as the Division 
Bench have come to a concurrent find- 
ing that the lst,respondent did do all 
that was necessary to persuade ` his 
other partners to perform their part of 


the agreement and it was the neglect . 


on the part of the others that made it 
not possible for the 1st respondent to 
nominate the Rgdhakissen Cotton Mills. 
The Division Bench has elaborately 
gone.into.the question and held that 
it was the duty of all the partners to 
cause the Radhakissen Cotton Mills to 
-enter into an agreement with the firm 


‘of Sadhuram Tularam as. also the Ist. 


respondent for the necessary arrange- 


ments to be-made. Clause (8) in fact. 


provides for the consideration to be 
paid to the 1st respondent in order to 
enable him to’ nominate- the  Radlia- 
kissen Cotton Mills and that has not 
been done. Nothing has been shown to 
us which would enable-us to come to 
a contrary conclusion. In the circums- 
tances we are of opinion that the fail- 
ure of the Ist respondent to nominate 


the Radhakissen Cotton Mills was due.” 


to the failure on the part of the other 
partners: to carry out the terms em- 


bodied in the agreement and clauses (3). 


and (7) do not in any way affect the. 
right of the 1st respondent to execute 
the decree. . ` 1 
5. . The appeal is, therefore, dis- 
missed, the.appellant will pay the costs 


of the 1st respondent. . gee 
. . Appeal dismissed. 
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S. N. Karkhanis and others, Peti 
tioners v. Union of India and others, 
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Endia, Art. 32 — Held on facts that 
there was no delay and laches in filing 
- petition. ^ -` a (Para 3) 
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- thority to override 
. Resolution by any subsequent decision 
"which.lacked legal authority and wes 


ALR. 


_Index Note: — (B). Constitution -of 
India, Arts. 14 and 309, Proviso — Pre- 
sidential Resolution merging two ser- 
vices into one from particular date — 
Subsequent decision of Government to 
treat a date- . for 
purposes of determini : ity — 
Validity. acus 

`` Brief Note: — (B) By Presidential 
Resolution D/- 12-8-1959 made under 
the proviso to Art. 309 of the Consti- 
tution the Central Excise Service 


-Class I and the Indian Customs Service, 


Class I, were constituted into a. single, 


. Service with effect from 15-8-1959. The 


Resolution stated that "the-sérvice will 
initially be formed from amongst all 
the existing Class I Officers of. the Cus- 
toms and Central Excise Services, who 
will henceforth be borne on a single 
combined cadre for all purposes”, The 
petitioners who were appointed on 13-7- 
1959:and were members of the respec- 
tive services on 15-8-1959 challenged: - 
the -decision of the Government con-. 
tained in letter D/- 7-4-1970 which stat- 
ed that the two - services should be 
taken to have been merged on 1-4-1959 
for the purposes:of determining the 
inter se seniority, S 

Held that the - petitioners who 
were members of the two respective 
services on the date of the Presiden- 
tial Resolution were.governed by the 
same rules relating to seniority which 
were. applicable to those recruited. in 
1958. The subsequent decision of the 
Government in letter D/- 7-4-1970 had 
no legal validity as it was hot pur- 
ported to have been made in the name 
or with the authority of the President 
of India, nor did'it in any way seek 
to amend the Presidential Resolution 
of August 12, 1959, nor did it purport 
to change the date, on and from which 
the integration was given effect to. In 
any case, the Government had no au- 
the Presidential 


violative of Art. 14 of the  Constitu- 
tion of India. n (Para 4) 
. The Judgment of the Court was 
delivered by ^" . ^ — . s . 
JAGANMOHAN' REDDY, J.:— 


‘Six petitioners, of whom the 4th peti- 


tioner has since died; challenge the 
decision of the first respondent, the 


- Union of India, fixing the principles 


of ‘seniority of members of. the Cus- 
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toms and Central Excise Service 
Class I as if the combined Service 
came into existence on April 1, 1959, 
instead of August 15, 1959 — the date 
on which the Presidential Resolution 
dated August 12, 1959 said that the 
combined Service would come into 
effect. Petitioners 2, 3. 4 & 6 were ap- 
pointed as probationary Superinten- 
dents of Central Excise Class I in the 
Central Excise Service Class I with 
effect from July 13, 1959 on the result 
of the combined competitive examina- 
tion held by the second respondent, 
the Union Public Service Commission, 
in 1958: (vide notification of the Gov- 
ernment of India (Central Excise 
Establishment) dated August 4, 1959). 
Similarly, petitioners 1 & 5 were ap- 
pointed on the same date, namely, from 
July 13, 1959, as probationary Assis- 
tant Collectors of Customs in the 
Indian Customs Service Class I on the 
result of the combined competitive 
. examination held by the second res- 
pondent in 1958: (vide notification of 
the Government of India (Customs 
Establishment) dated August 4, 1959). 
The petitioners say that contrary to 
the Presidential Resolution of August 
12, 1959, creating the combined Ser- 
vice of Customs and Central Excise, 
Class I, comprising of all the existing 
members of. both the Services as from 
August 15, 1959, the impugned deci- 
sion of the Government which pres- 
cribed the principles of seniority of 
members of the two individual Ser- 
vices as if the combined Service came 
into existence on April 1, 1959, would 
affect their seniority as they would be 
considered to be appointed only after 
the constitution of the combined Ser- 
vice, when in fact they were mem- 
bers. of one or other of the two Ser- 
vices on the date when the combined 
Service was created. As the combin- 
ed list of seniority of Officers in the 
‘Service was prepared with reference 


to April 1, 1959 as being the date of 


the merger, the petitioners complain 


that they were excluded from the list 


of Officers appointed to. the initial 
constitution of the Indian Customs 
and Central Excise Service Class I, 
even though they had joined the two 
separate Services on July 13, 1959, as 
a consequence of which persons who 
would be juniors, if the principles of 
seniority were made. applicable ` to 
them, have become senior and have 


he 


been promoted by overlooking their 
claims. When the impugned letter 
dated April 7, 1970 gave time till May 
15,. 1970, calling on any member of 
the Service to point out any factual 
mistakes or errors in the application of 
the principles enunciated in the said 
letter, it appears all the petitioners 
made representations in which they 
asserted that the integration of the 
two Services having taken place on 
August 15, 1959, and not on April 1, 
1959, they were entitled to be included 
in the initial constitution of the com- 
bined Service and on the application 
of the principles enunciated in the 
said letter no distinction could be 


-made between the direct recruits ap- 


pointed to .the Indian Customs Service 
Class I and the Central Excise Service 
Class I in the years 1955 to 1958 and 
the direct recruits appointed to the 
said two Services in the year 1959. In 
their representations the petitioners 


-had claimed that they be placed pris 


respondent 3 and requested that 

this matter was decided promotions 
from the combined seniority list be- 
low Serial No. 73 should not be made, 
but in spite of this request, even be- 
fore the date calling for representa- 
tions expired, some Officers were pro» 
moted on May 11, 1970, without con- 
sidering their claims. 


2. The first respondent in its 
counter affidavit stated that the idea 
of having a separate .Class I Service 
for the Central Excise Department 
was mooted for the first time in 1944, 
but the final constitution of the Cen- 
tral Excise Service Class I took place 
only with effect from July 1, 1955; 
that after the idea of constituting a 
Central Excise Service was mooted in 
1944 the first respondent says that 
training in central excise work ‘was 
given to Officers recruited to the 
Indian Customs Service and even right 
from 1950 the notification issued by 
the second respondent for the combin- 
ed LA.S. Examination stated that the 
direct recruitment was to the Indian 
Customs and  Excise Service even 
though there was no such service in 
existence upto July 1, 1955 and that 
even after the formation of the Ser- 
vice with effect from July 1, 1955, 
and upto its subsequent. integration 
with the Indian Customs Service in 
1959 the notifieation.issued by the se- 
cond.respondent stated that the re- 
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cruitment was to the Indian Customs 
and Central Excise Service Class I and 
not to the Indian Customs Service and 
the Central Excise Service separately. 
though the actual allocation of the 
candidates between the two Services 
was made by the Department of Reve- 
nue. It was also stated that the order 
constituting the Central Excise Ser- 
vice Class I with effect from July 1. 
1955, provided that future vacancies 
in the grade of Superintendent of 
Central Excise Class I will be filled 


up by direct recruitment and promo- | 


tion in the ratio of 1:1 and that when 


the final decision to merge the Indian. 
Customs Service Class I and the Cen-' 
tral Excise Service Class I was taken- 


by the Government in Merch 1959, an 
Official Committee was set up to 
“make recommendations - regarding the 
determination of inter se seniority in 
the merged service of the officers in 
position in the two constituent Servi- 
ces at the time of integration. As the 
. finalisation of the seniority list was 
expected to take some .'time - it was 


felt desirable to.freeze the position of. 


officers in the two departments as on 
a particular point of time. so that 
. changes introduced thereafter in one 

“Service did not affect the members of 
the other Service on a lasting and ir- 
retrievable basis. Accordingly the date 
April 1, 1959, was chosen though the 
formel resolution to merge the two 
Services was published only on Au- 
gust 12, 1959. The counter of the 
Union of India fürther stated that as 
the seniority. principles enunciated, by 
‘the ‘Government in their letter of 
January 6, 1960 had raised a contro- 
versy, the Government referred the 
matter to the second respondent under 
Art. 320 (3) (b) of the Constitution, 
and ultimately the letter of April- 7, 
1970 was issued accepting not only the 
principles evolved by the second res- 
pondent, but also the date April 1, 
1959, as the date on which the integra- 
tion of Services were to come into 


effect as.previously indicated in the - 


first respondent's letter of January 6, 
1960. i ay. : 

3. An objection was sought to 
be taken on the ground that there was 
an inordinate delay in the. petitioners’ 
presenting tbe writ petition after over 
ten years even though the letter of 
Jamuary 6, 1960, stated that the deci- 


jn compliance to 
` were being urged, the petitioners can- 


sion taken by the Government was 
final. The petitioners countered this 
objection by pointing out, firstly, that 
the letter of January 6, 1960 was ad- 
dressed to the Heads ‘of Departments 
who were asked to communicate the 
decision to those officers whose names 
figured in the list and since the peti- 
tioners were appointed after April 1, 
1958, their names did not appear and 


-the decision was not communicated to 


them, secondly, the !etter of April 7, 
1970, itself clearly stated that every- 
thing done earlier. by the Government 
was provisional. It. is, therefore, urged 
that as right from the beginning ob- 
jections had been taken by the Ser- 
vice Associations regarding the prin- 
ciples enunciated in the letter of Janu- 
ary 6; 1960, and the Government it- 
self -had called upon the Service As- 
sociations by its letter of June 20, 
1961, to enunciate the principles they 
considered fair in fixing the seniority, 
which objections , 


not be held to have committed any 
laches. Taking into consideration the 
respective contentions it appears to us 
that having régard to the stand taken 
by: the Government and the © admis- 


-sions made by- it in the letters subse- 


quently written that the proposals set 
out in the letter of January 6, 1960, 
were to be treated as provisional, the 
petitioners could not have: come to 
this Court earlier till a final decision 
was made on April 7, 1970. Accord- 


“ingly the preliminary objection is not 


sustainable. . 

4. The petitioners’ only objec- 
tion to the-decision of the. Government 
conveyed in the letter of April 7, 1970, 
is that the date,.April 1, 1959, on, 
which the two Services were said to 


-have been merged for the purposes of 


inter se seniority was an artificial date 
chosen arbitrarily and is sought to be 
given effect to without any legal au- 
thority. It appears to us. that this con- 


“tention must be upheld. The Presiden- 


tial Resolution of -August 12, 1959, 
which draws its authority . from .the 
proviso to Art. 309.0f the Constitution 
is clear and categorical in that it not 
only shows that, the question of inte- 
gration of the Central Excise’ Service - 
Class I and the Indian Customs Service 
Class I which was the older of the two 
Services was under consideration’ of the 
Government of India for quite some - 
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time, but that "The President has now ‘ber of posts of particulars status . ir- 
been pleased “to decide that the two . respective of whether. they are actual- 
services should be constituted into a ly held by the officers of.a Depart- 
single service with effect from the 15th mert in that Department or elsewhere. 
August, 1959.” Tt also states that "The ^ : This safeguard will be necessary only 
Service will į initially be formed from à the supervisory posts of the Deputy 
amongst all the existing Class I officers oo and. above of each Depart- 
Gl the Customs and (Central, Mace: oo Toste aniping: In, Ehe two: Depart 


: . 7 i ments after lst April, 1959, deputation 
Services, who will henceforth be borne posts and other ex-cadre posts, can 


on a single combined cadre for all.pur- obviously not be the subject of any 
poses." (Emphasis our's) It, isnot de- . safeguard. With the merger, the two 
nied that the petitioners were mem- `. servicés will become one and officers 
bers of the respective services on Au- ' of the combined service, as a whole. 
gust 15, 1959, .and consequently the will be co-sharers of the future pros- 
rules relating to seniority should’ be pects and vicissitudes of the combined 
applicable to them in the same way as service.’ 


to those recruited in 1958. The subse- ‘Eyen in this letter, dst. ‘April, 1959, has 
quent decision of the Government con- be h tee dais ons hich 
veyed in the letter of April 7,1970, has ~ ‘not been shown as the date on w 

no legal validity, as it was not purport- e two Servicés were to be integra- 
ed to have been made in the name or „ted, but only that it was proposed to 
with the authority of the President of fefeguaig a particular number of posts 
India, nor does it in any way-seek to ` d the Department. on a particular 
amend the Presidential Resolution of id rash a dn ee met 
pde ut ri Mila pota the Presidential Resolution, that 1st 
integration was given effect to, On the April, 1959 will be the date of the 
contrary, three days after the Presideri- merger ‘of the two PA ed In any 
tial Resolution of August 12, 1959, inti- Case, -İt is clear that the Government 


' has- no authority to override the Pre- 
het tha pi dee pis de ded sidential Resolution: by any subsequenti: 


| decision which lacks legal authority: 
stituted ‘into “a single | Service with : 
effect from August, 15, 1959, and from. ;and is violative of Art. 14 of the Con- 
henceforth, namely on and from Au- pinos of India. 4 

igust 15, 1959,- all persons borne on the. 5. ^ In this view; the pétition is 
respective Services will be borne on: a allowed with . costs. The Government 
single combined cadre, the Deputy Se- is ‘directed to give effect to the Presi- 
cretary to the Government of India.’ dential Resolution of August 12, 1959. 

Ministry of Finance, wrote to the Pre- in respect of integration of the two 
sident of All India Central Excise Offi- Services from'August 15, 1959, and to 

cers Association and the “President. „apply the principles of seniority to the 

. Indian Customs ^ Service Association. ‘petitioners as if they were members 
informing them- that. the Presidential .of the -respective Services which were 
Resolution was published in the Ga- integrated after their appointment in 
zette. This letter further explained the J uly. 1959. - 

import of that Resolution thus: Er i Bayi E uS rcs allowed. ; 











| "Since it is the: Government’s’ in- | Lon mS I 
‘tention that so far as -possible, . the . -AIR 1914 SUPREME COURT 2305 
existing normal expectations.of Dro-.- `. . (V61 C444) - o 


motion. of -Officers in the -cadré- posts . 
of the two Departments should be se- P. JAGANMOHAN REDDY -AND 


cured, it is ‘proposed to safeguard a = P. K. GOSWAMI, JJ. 

suitable number of cadre posts of the . Surü Mallick, Petitioner v. State 
two Departments, based on the stren- - of West "Bengal; Respondent. . 
gth. of such posts on a particular date, `- - Writ Petn. No-801 of 1973, D/- 


to the officers of such Department, for .5- 9- 1974.- 

a limited period. This particular date . . (A) Máinienance of Internal Siia- 
will be the beginning. of the current .rity Act (1971), Ss. 3..7 and 8 — 
financial year, ;viz. 1st . April 1959.. icit de ] - 
What is being safeguard is the, num- IR/JR/D801/74/HGP : 
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Grounds for detention — Communica- 
tion of — Service of order on illiterate 


person — Effective representation 
made by him immediately after.deten- 
tion — Representation showing that 


detenu must have understood grounds 
— Grounds must be held to have been 
communicated to detenu. (Para 1) 

(B) Maintenance of Internal Secu- 
rity Act (1971) S.3 — Grounds for 
detention — Same as those on which 
detenu was discharged in previous cri- | 


minal proceedings —— Detention not in- . 


valid. 

When serious ee which dis- 
‘rupt communication and prejudicially 
affect the maintenance of essential ser-. 
vices to the community are being com- 
mitted, persons in charge of law and 


order will have authority to detain the. 
persons, committing such offences even. 


if no specific instances can be. esta- 
blished against them in a criminal 
court. for want of evidence or because 
witnesses are not willing to come for- 
ward. Such detention will not be- in- 
valid. . : (Para 1) 

(C) Maintenance of Internal Secu- 
rity Act (1971). S. 3 — Detention . 
order, — Affidavit. by District Magie 
trate: — Who: can swear. 


Where the - Deputy T NE, 
(Home Deptt),, who -was : connected 
with maintenance of law and order, 
stated in his affidavit that the District 
Magistrate was not available becattse 
he was pre-occupied with some urgent 
business and was engaged on pressing 
duties connected with the maintenance 
of law and order in the district; and 


the affidavit filed by the Deputy Secre-: 
tary (Home Department) showed: that. 


the order was made by the ‘District 
Magistrate on being satisfied that the 
' detention of the person was necessary 
- to prevent him from acting in.a man- 
ner prejudicial to the maintenance of 
“supplies and services essential to the 
commuünity, the: detention order cannot 
‘be held to. be illegal. ' (Para 2) > 
Cases; Referred: Chronological Paras 
AIR 1974 SC 911 = (1974) 4 SCC 455, 
Jagdish Pd. v. State-of Bihar . 1 
The Judgment of the Court was : 

delivered by 
P. JAGANMOHAN REDDY, Sau 


Three grounds have been urged against 
the validity of the detention order. 


_ Firstly, that the petitioner being an 


Ux 


(Pr. 1] Suru Mallick v. State of W. B. (J. Reddy J} 
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illiterate person, the grounds have not 


been communicated to him. Secondly, 
that in criminal proceedings filed 


_against him he was discharged on the 
Same charges, which formed the 


grounds of his subsequent detention. 
Thirdly, relying on the decision in 
Jagdish Prasad v. The State of Bihar 
1974) 4SCC 455 = (AIR 1974 SC 911), 
wherein the District Magistrate did not 
file an affidavit it is contended that 
the absence of such an affidavit is 
` fatal to the validity of the order of 
detention. None of thése in our view 
has merit. No doubt the detenu has 
put his thumb impression, but his re- 
presentation. immediately after the 
service of the order shows that it must 
have been communicated to him, be- 
cause he understood the grounds and 
made an effective représentation. On 
the second ground the learned advo- 
cate, Mr. Gupta, appearing as amicus 
curiae, submits that though the detenu 
was discharged, he could :not have 
again been detained for the same of- 
fence. In support.of this contention, 
he says that the petitioner was arres- 
ted on 20th June, 1972 and the de- 
tention order is dated 22nd June, 1972 
so that it was known to the detaining 


. authority at the time. when the deten- 


tion order.was made that they would 
not.proceed with the criminal charge 
against the detenu. If this is so, then 


this submission is that the statement in 


the affidavit that the Magistrate dis- 


' charged the detenu, as witnesses were 


not fórthcoming cannot be correct. We 
are not prepared to: go into this ques- 
tion, as that would amount to.an en- 


-` quiry into the truth or otherwise of 


the assertion made in the: affidavit. 
Even otherwise, it does not appear to 
us that onthe faceofitthe submission 
of the District Magistrate is incongruous 
becäuse when serious offences are be- 
ing committed which: disrupt communi- 
cation and prejudicially affect the 


“maintenance of essential services to 


the community, persons- in-charge of 


. law and.order will be armed with au- 


“thority to detain the persons, if no 
specific instances can be established in 
a criminal court; for want of evidence 


or where witnesses are not willing to 
come forward. The mere fact that the 
detention order was issued soon after 
the arrest, does not.mean that the au- 
thority concerned did; not at ‘that time 


1974 


consider that no criminal prosecution 
could be proceeded with. It is only when 
it was found that witnesses were not 
wiling to come forward that the de- 
tention was résorted to. This case is 
similar to other cases, where the acti- 
vities of anti-social. elements which 
have disrupted generally ‘the law and 
order-in those particular areas, had to 
be detained by the concerned: authori- 
ties immediately after the persons 
alleged to have been indulging in pre- 
judicial activities were discharged. On 
this score the detention order cannot 
be declared invalid. Lastly, it is con- 
tended that Krishna Iyer, J. in (1974) 
4 SCC 455 = (AIR 1974 SC 911) 
(supra) had laid down that if the Dis- 
trict Magistrate does not swear to an 
affidavit showing his satisfaction, the 


detention order cannot be sustained. A . 


perusal of the judgment cited by the 
learned advocate, does not in our view, 
justify this submission made on the 
observations at pp. 458-459 (of SCC) = 
(at p. 914 of AIR) Krishna Iyer, J. no 
doubt commented on the absence of 
the affidavit of the District Magistrate 
because no explanation was given as 
to why he could not swear to an affi- 
davit. In that case only an Upper Divi- 
. Sion Assistant had sworn to an affida- 
‘vit with no personal knowledge and 
his statement made on the-perusal of 
the record was characterised as "paper 
wisdom" by the learned Judge. In our 
view whether the affidavit is sworn by 
the Upper Division Assistant or by 
a Deputy Secretary both of whom 
have no personal knowledge. but 


^who swear to facts gathered from 


` the record can. have only "paper 
wisdom”: :and nothing else. But 
what we think was being com- 
mented upon was that it was not 
shown as to why even if the District 
Magistrate did not swear to an affida- 
vit, the next. best person, namely, a 
Senior Officer in the Secretariat who 
has been associated with the handling 
of the case at the Government level 
had not sworn‘to an affidavit stating 
the facts as appeared to him from the 
record. Neither the absence of an affi- 
davit from the District Magistrate, nor 
the swearing by an Upper Division 
Assistant was at any rate considered 
to be fatal because the habeas corpus 
petition was in the result dismissed. : 
2. ^ In this case. it may be poin- 

ted out that the affidavit is of the De- 


Shiv Singh v. State of M. P. 


S. C. 2307 . 


“puty Secretary (Home Department) 
who is dealing with these matters. This 
Deputy Secretary has stated that the 
District Magistrate was not available 
because he was pre-occupied with some 
urgent business and was engaged on 
pressing duties connected with the 
maintenance of law and order in the 
district. In our view, the affidavit filed 
by the Deputy Secretary (Home De- 
partment) shows that the order was 


made by the District Magistrate on be-| . 


ing satisfied that the detention of the 
petitioner was necessary to prevent 
him from acting in a manner prejudi- 
cial to the maintenance of supplies and 
services essential to the community. 
There being no other ground urged 
against the legality of the detention 
order, this petition is dismissed. 
Petition dismissed. 


AIR 1974 SUPREME COURT 2307 
(V 61 C 445) 
(From: Madhya Pradesh) 
H. R. KHANNA AND Y. V. CHAN- 
DRACHUD, JJ. i 
Shiv Singh, Appellant v. State of. 
Madhya Pradesh, Respondent. 
Criminal Appeal No. 273 of 1973. 
D/- 17-7-1974. 


(A) Penal Code (1860), S. 303 — 
Offence under — Evidence — Appre- 
ciation of. (Evidence Act (1872), S. 3). 
(Criminal P.C. (1898), S. 367). 


Where the conviction under S. 303 
of an accused who while undergoing 
imprisonment for life had escaped 
from jail was based on the testimony 
of a witness who did not know him be- 
fore and had seen the accused from 
& distance o£ 50 yards when the accused 
is said to have fired a shot and there- 
fore had only a fleeting glimpse of the 
accused, nor did he see the accused 
thereafter for about 12 years as the ac- 
cused had absconded, it is hazardous to 
maintain the conviction upon the testi- 
mony of such a: witness alone, especial- 
ly when; the person who had given the 
name of accused in the F.LR. was not 
present at the scene of occurrence and 
another person who was said to be 
present, had given inconsistent version. 

(Paras 8, 9, 10) 


JR/JR/D301/74/HGP 
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'^ The Judgment of the Court was 
delivered by 

i KHANNA, T This Bae pred 
by “Shiv Singh. (68). against the judg- 
ment of the Madhya Pradesh High 
- Court affirming on appeal and reference 
the conviction of the appellant for an 
Offence under Section 303, Indian 
. Penal ‘Code and the sentence of death. 


2. The prosecution case- is that 


“the accused was convicted by the Ses- 


* gions Judge Garoth on December 23, 


1938 for an offence urider Section 302 
read with Section 109 Indian. Penal 
Code and was sentenced to undergo 
‘imprisonment for life The accused 
while undergoing that sentence esca- 
‘ped from Central Jail Indore. on No- 
vember, 27, 1946. .: 


3. On December 29, 1960, it is 


stated, Head Constable Bahadur Singh 
of police station Jharda went along 
with Ramgopal constable to village 
Kantharia at about 11 a.m. The Head 
Constable while sitting on the bank ‘of 
.the river asked Ramgopal constable to 
call the village chowkidar. After Ram- 
gopal had left, the Head Constable saw 
the accused going with a 12 bore gun 
ata distance of about 50 yards. The 
‘Head Constable shouted to the. accused 
to come to him. The accused on seeing 
the Head constable who was in 
uniform ran away. In the meanwhile, 
Ramgopal constable also came there 
and the Head Constable asked Ram- 
.gopal to join him in securing the ac- 
. eused. Both the Head Constable and 
Ramgopal ran after the accused. 
The accused then. hid himself in tbe 
bushes and from there fired two shots 
at the Head Constable and Ramgopal. 
The shots hit Ramgopal The accused 
thereafter made good his escape. : 
4. Head Constable Bahadur 
: Singh collected some persons and with 
their help took Ramgopal towards the 
‘police station. Ramgopal succumbed to 
the injuries received .by-him on the 
way. After arrival at the police station 


: Jharda, which is at a distance of about . 


8 miles from the place of occurrence, 
Head Constable Bahadur Singh lodged 
report Ex. P-6 at.4.30 p.m. In that re- 
port it was mentioned by him that he 
had learnt on.enquiry that the name 


of the assailant. of Ramgopal was Shiv 


DES 
5. After "dndnest- report - had 
been prepared, a a mortem exam 


State of M. P, (Khanna J.) 


A-L R. 
tion was conducted. by the doctor in- 
charge on the dead body of Ramgopal, 
Eleven gun-shot wounds were found. 
on the dead body. The death .of the 
deceased was stated to be due to shock 
and haemorrhage. following injuries to 


the heart, lungs and intestines. . 


alleged, 


J 


. the convietion of the . 


' 6. The accused -it is: further. 
absconded after the occurrence, 
He was arrested by  Sub-Inspector 
Prakash Chandra Dube (PW 2) on Sep-: 
tember 15, 1972. ‘An identification 
parade of ‘the accused was. held by 
Shri Raghunath Singh Tahsildar (PW 
14) on October 11,: 1972, -Bahadur 
Singh in that parade correctly identi- 
fied: the .accused. 


A At the trial OAE 
examined Head Constable Bahadur 
Singh (PW 4) as eye witness of the 
occurrenée and he supported the pro- 
secution case as given above. The ac- 
cused in his statement under S. 342 
of the Code of Criminal Procedure de- 
nied the prosecution allegations. The 
trial Court accepted the . prosecution 
case and based the. conviction of the 
accused on the testimony òf Bahadur 
Singh. The High Court on appeal and - 
reference took -the same view as had 
been taken by the trial Court. 


8. In appeal before us Mr. 
Gupta who has argued the case amicus 
curiae contends ihat the material on 
record.is too slender to base thereon 
.accused-appel- ` 
lant. After hearing Mr. Gupta as well 
as Mr. Shroff on belialf of the State, 


we find considerable force in ‘the above 
"contention of Mr, Gupta. 


As’ would: 
appear from the resume’ of facts given 
abóve, the conviction of the appellant 


.is based upon the testimony of Head 


Constable Bahadur Singh alone. Baha- 
dur Singh admittedly did, not know 
the assailant before the present occur- 
rence. He saw the assailant when the 
latter was at about a distance of 50 
yards and it is in the ‘testimony  ofj. 
Bahadur Singh that as soon as the 
assailant saw him in uniform he turn- 
ed back and ran away, Bahadur| 7 
Singh as such could have had.only.a 
fleeting glimpse of the assailant. Baha- 
dur Singh did not see the assailant 


‘thereafter for about twelve years and|. 


for -him to be in a ‘position. to identify 
the culprit after the expiry of. that| 
period’ seems to us to be.rather diffi- 
cult. The suggestion which was made 
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on behalf of the accused appellant 
during the cross-examination of Baha- 
dur Singh was. that the accused had 
been shown to him at police Station 


Jharda before the identification parade. . 
and that the two had stayed together : 


at the police station for three -days 


thereafter. It is not. necessary to ex- 


press an opinion on the point as to 
"Whether there was any truth in that 
suggestion because in any case we find 
‘it extremely hazardous -to ‘maintain 


. T. V. S. Iyengar & Sons v. 


the conviction of the accused appellant ` 


'upon the testimony of Bahadur Singh 
‘alone. 


9. It is ho doubt true that the 
name of the accused as. the assailant of 


the deceased was mentioned in the. 
first information report, but, in this. 
‘according to” 


respect we find that 
Bahadur Singh, the name of the accus- 
ed was given by one Jon Singh. Jon 
Singh was admittedly not present “at 

-the scene of occurrence. In\the circum- 
stances, it is not clear as to how Jon 
Singh: could: be in a position to say 
that it was the accused.appellant who 
was responsible for the injuries caused 
to Ramgopal deceased. Jon. Singh was 
also not examined as a witness at the 
trial. $ : 


. 10. 
formation report, Pratap Singh too 
was present.along with Head . Cons- 
table Bahadür Singh at the time 
of occurrence. Pratap Singh was not 


produced. by the prosecution and was 


‘examined in defence. According to 
Pratap Singh, he - learnt at the spot 
that it was one Karan Singh who had 
fired at Ramgopal deceased. We thus 
find that the other person. who accord- 
ing to Bahadur Singh was present at 


the scene of occurrence, has given a- 


Accordi to the dist .in-. 


` supplied ` by 


version inconsistent with that of 
Bahadur Singh. D 
11. Ih. our opinion, it is not: 


possible on the material on record’ to 
sustain the conviction of the accused 
appellant.. We accordingly: accept the 
appeal, set aside the conviction and 
sentence of the accused appellant and 

` acquit him. He should be released un- 
less ig as in any other. case, 


, Appeal accepted: 


. Sheets and Aluminium Beadlings 
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‘AIR 1974 SUPREME COURT 2309 
(V 61 C 446) 
` (From: (1) Madras (2) uud 
H. R. KHANNA AND A „C. 
GUPTA, JJ. ! 
Civil A ppeals Nos. 2229 to 2231 . 
(NCT) of 1969 (1) M/s. T. V. Sundaram 
Iyengar and Sons, Appellants v. The 
State of Madras, Respondent. ' 


Civil Appeals Nos. 290 and 291 of- 
1970: (2) Commissioner of Commercial 
Taxes. Mysore; Bangalore, Appel- 
lant v. M/s. M. G. Brothers, Respon- 
dent. 

. Civil Appeals Nos. 2229, 2230 and 
2231 (NCT) of 1969 and 290 and 291 
of 1970 D/- 10-10- ~1974, 


(A) Madras. General Sales Tax 


„Act (9 of 1939), S. 2 (h) — Contract for 


construction of bus bodies on chassis 
customers ‘— Whether 
works contract or contract for sale of 
goods — (Mysore Sales Tax Act (25 of 


` 1957) S. 2 (t)). 


(i) In one set of appeals from 
Madras, the nature of transactions re- 
lating to the supply of bus bodies by ' 
the assessee company, T. V. S. Madurai 
to its customers had to be found on 
the basis of repair. orders. The repair 
order, besides containing the.name of 
the assessee company, the date of the 
order, name and address of the custo- 
mer, contained a column according to 
which the assessee undertook "to con- 
struct and mount one semi saloon 
mofussil type bus body, with 7 ply 
wood for the floor, any wood for sides 
and frames." In another column deal- 
ing with amount billed to the custo- 
mer a sum of Rs..9,000/- was mention- 
ed. The following was writtén under 
the head "Description" : "Aluminium 
for 
panels, rubber cushion for seats, rub- 
ber squab for backs all covered with ~ 


“green leather cloth with seating capa- . 


city 51 in all 4 seats extra", for all of . 
which a sum of Rs. 450/- was charged. 
Several specific items provided: for 


-windshield glass, rubber squabs, hand- 


les. for entrances, helper canvass, elec- 
tric buzzer, invoice lamp: and roof . 
lamps. Other specific items mentioned 
were leather cloth, protective . flaps 
for curtains, felt cover for engine and 
electrie wiper. The total bill came to 
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Rs. 10,171-50. Signatures of customers 
were also obtained under the follow- 
ing writings “I hereby agree and de- 
finitely understand that M/s T. V. 


` Sundaram Iyengar and Sons private. 
Ltd. assume no responsibility for loss 


or damage.by whatever means to 


. vehicles or spares placed with them 


for stores, sale or repair. The above 
vehicle/spares left in your premises or 


. drivén by your employees is entirely 


at my employer’s/owner’s risk as re- 
gards accidents, damage by fire or any 
» other causes.’ 

(ii) In another set of appeals from 
Mysore, the Store Purchase Committee 
on behalf of the State of Mysore call- 
ed for tenders from persons who were 
willing to construct bus bodies on the 
chassis supplied by the Government. 
Condition (8) of the tender was that: 
the rate quoted should be per 

^body. Tender of the  assessee firm 
M. B. Brothers Automobile dealers 
Bellary, who along with other sub- 
mitted tenders, was accepted. Agree» 
ment was thereafter executed by the | 
assessee and the State Government, 


' some of the important clauses of the 


agreement were as under: 


"(5) The contractors shall not be 
entitled to claim any sort of conces- 
sion whatever on account of the rise 
in prices of raw materials or cost of 
labour due to whatsoever causes 
during the contract period. 

(6) The contractors shall agree. to 
keep up the delivery period - strictly 
otherwise the penal clause shall: be 
enforced and if there should be undue 
delay it would be open to the Mysore 
Government Road Transport Depart- 
ment to cancel the order or remaining 
portion of the order as a last resort. 

(7) The contractors shall make 


good to Government any loss, which - 


may arise from the failure to accom- 
plish the work satisfactorily in time or 
in accordance with required specifica- 
tions as noted in the order or by Gov- 
ernment having to get the work done 
from other sources at rates higher thian 


those constructed for due to the negli- 


gence, delay or incomplete workman- 


' ghip on the part of the contractors. 


(8) The contractors shall insure 
-the chassis at their cost for safe cus- 
tody of the same at their premises. 

(10) The contractors agree to give 
a warranty of 6 months in:respect of 


v. State of Madras | 


bus. 


A. T. R. 


each and every bus built by them 
against all defects in the construction 
of the body. If any defects are found 
or develop in the bus built by the 
contractors during the course of the 
warranty period of 6 months from the 
date they are handed over to our 
"units, the contractors hereby agree to 
rectify the same by deputing their 
own representatives with sufficient 
tools and materials as required to the 
operating centres of the buses, free of 
cost. 

(11) The contractors shall send the 
bills of cost in triplicate to the General 
Manager, Mysore Government Road 


"Transport Department, Bangalore who. 


will arrange payment of 90% against 
the delivery of complete bus and the 
- balance of 10% after completion of the 


, entire order." 


- The common question was whe- 
ther the construction of the bus bodies 
and the supply of the same by the as- 
Sessees to their customers was in pur- 
suance of a contract of sale as distin- 
guished from a contract for work and 
labour. 


Held that the supply of bus bodies 
by the assessees in both sets of appeals, 
after fitting them to the chassis sup- 
plied by the customers amounted to 
sale of goods for which the assessees 
would be liable to pay sales tax. The 
property in the completed bus body 
passed only at the time of the delivery 
thereof as specific chattels fitted on 
to chassis. AIR 1965 SC 1655 and 
_(1965) 16: S.T.C. 518 (SC); Applied. 

(Paras 10, 19) 


- The distinction between the two 
contracts in often a fine one. A con- 
tract of sale is a contract whose main 
object is the transfer of the property 
in, and the delivery of the possession 
of, a chattel as a chattel to the buyer. 
Where the main object of work under- 


` taken by the payee of the price is not 


the transfer of a chattel qua chattel, 
the contract is one for work “and 
labour. The test is whether or not the 
work and labour bestowed and in any- 
thing that can properly become the 
subject of sale; neither the ownership 
of the materials, nor the value of the 


‘skill and labour as compared with the 
value of the materials is conclusive, . 


although such matters may be. taken 
into consideration in defermining. In 
the circumstances of a particular case, 


t 
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whether the contract is in substance 
one for work and labour or one for 
the sale of: a chattel. (See Halsbury’s 
Laws of England, Vol. 34. p. 6, Third 
Edition) ' "  '" (Para 7) 
: It is now settled law’ that the 
words "sale of goods" have to be.con- 
strued not in the popular sense but in 
their legal sense and should be given 
the same meaning which they carry in 
the Sale of Goods Act, 1930. The ex- 


pression “sale of goods" is a noman | 


juris, its essential ingredients being an 
agreement to sell movables for a price 
and property passing therein pursuant 
to that agreement. AIR 1958 


-Ref. (Para 8) 


The salient features of the dealings 


between the two assessees and their 


customers as they emerge from the 
'facts are that the property in the mate- 
rial used by the assessees in construct- 
ing the bus bodies never passed to 
their customers during the coürse of 
construction: It was only when the 
complete bus with the body fitted to 
the chassis was delivered to the cus- 
tomer that the property m the bus 


body passed to the customer. There was 
nothing to prevent the assessees from : 


removing a plank. or other material 
after fixing it to a chassis, and using 
it for-a different purpose or for. a 
different bus body. The instant case 18 


: also not the case. wherein the assessee . 


undertakes to construct some building 
or set up a factory plant wherein the 
material used can-be said to become 
the property of the other party by in- 
voking the theory of accretion. It is:no 


doubt true that the bus bodies suppli- | 


ed by.the assessees were not ready 
.made and had, if necessary to be con- 
&tructed bit by bit and plank by plank, 
according to' specifications, but that 
fact would not make any material dif- 
ference. (1963)*14 S.T.C. 766 (SC) Ref. 


and AIR 1967 SC 547 and.(1968) 21. 


S.T.C. 245 (SC), AIR. 1969 SC 1245 and 
(1970) 26 S. T.C. 268. (SC) and AIR 1972 
SC 1131 and AIR 1972 SC 744. and 


(1875). 10 C.P. 271, Disting.; (1970) 26. 


S.T.C. 108 (Al) and (1972) 30 S.T.C. 
69 (Andh Pra), Approved. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1972 SC 744 = 29 STC 438 = 
1972 Tax LR 1853, Commr. of Commi. 
Taxes. Mysore, Bangalore v. Hindus- 
than Aeronautics Ltd. 16 


SC 560, 


: (1963) 14 STC 435 


T. V.S. Iyengar & Sons v. State of Madras . [Prs. 1-2] ^ S. C. 2311 


AIR 1972 SC 1131 = 29 STC 474 = 
1972 Tax LR 1937, State of Hima- 
chal Pradesh v. Associated Hotels of 

.: India Ltd. ' AE 14 

(1972) 30 STC 69 — ILR (1972) Andh 

: Pra 548, Pothüla Subba Rao v. State 
of U. P. ; 18 

(1970) 26 STC 268 (SC), State of Rajas- 
than v. Nenu UC “L.l 

(1970) 26 STC 108 (All) Bajoria Hal- 
wasiya Service Station v. State of 
U. P, l © 18 

AIR 1969 SC 1245 = 24 STC 349, State 
of Rajasthan v. Man Industrial 
Corpn. Ltd. 14 

(1968) 21 STC 245 (SC), State of Madras 
v. Richardson and Cruddas Ltd. 14 

AIR 1967 SC 547 = 19 STC 13, State 
of Gujarat v. Kailash Engineering 

“Co. Pvt. Ltd. 13 


- AIR 1965 SC 1655 = 16 STC 364, Pat- 


naik and Co. v. State of Orissa 9, 10, 

N 11, 12, 13, 17 

(1965) 16 STC 518 = (1965) 1 SCWR 
909, MeKenzies Ltd. v. State of 
"Maharashtra 9 


. (1963) 14 STC 766 = (1963) 2 SCWR 


; 151, Chandra Bhan Gosain v. State 
` of Orissa i 12 
(All), Commr. of 

Sales Tax. v. Haji Abdul Majid 11 
AIR 1958 SC 560 = 9 STC 353, State 
;. of Madras v. Gannon Dunkerley and 

Co. (Madras) Ltd. 8 


*(1875) 10 CP 271 = 44 LJ CP 130, 


Anglo Egyptian Navigation Co. -v. 

Rennie ^'' f 17 

Judgment of the Court was deli-. 
vered by D! 

KHANNA, J.:— Whether the sup- 

ply for consideration by an assessee of 

bus bodies tonstructed and fitted to 


-chassis provided by the customers 
. amounts to sale chargeable to sales tax - 
' js, the short question which arises for 
. determination in these, five civil ap- 


peals Nos. 2229, 2230 and 2231 of 1969 
and 290 and 291 of 1970. Appeals 
Nos. 2229, 2230 and 2231 of 1969 have 


' been filed on certificate by T. V. Sund- 


ram Iyengar & Sons Pvt. Ltd. Madu- 
rai against the judgment of the Mad- 
ras High Court. The other two appeals 
have been filed on certificate by the 


. Commissioner of Commercial Taxes 


Mysore against the judgment of the 
Mysore High Court. . This judgment 
would dispose of all the five appeals. 
2. The matter relates in the 
three appeals against the judgment of 


z 
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the Madras High Court to assessment 
years 1955-56, 1956-57 and 1957-58. 
The' Appellate Assistant Commissioner 
and the Appellate Tribunal held that 
the appellant company was liable to 
pay sales tax under the Madras Gene- 
. ral Sales Tax Act, 1939 in: respect of 
. bus bodies constructed and fitted by 
it to chassis provided by the custo- 
mers. On the matter having been taken 
up in revision by the appellant com- 
pany to the High Court, the High 
Court referred to the fact that no con- 
tracts or agreements as such were pro- 
duced by the appellant company. -It 


'^. was observed that the nature of the 


transactions relating to the supply of 
bus bodies had to be determined on 
- the basis of forms of "repair orders" 
which the appellant company used to 
` get filled in by its customers. -On the 
basis of the material on record, thé 
High Court agreed with the conclu- 
sion arrived at by the Tribunal. The 
matter was, however, remanded to the 
Tribunal to enable the appellant .com- 


pany to produce the actual agreements, | 
if any, between the appellant company; 
and its customers. The High Court in. 


this context observed as undef: 


“As the evidence stands, we ac- 


. dealings 


ÀJ $ 
ALR 
High Court appealed against as the 
question of the liability of the appel- 
lant company to pay sales tax in the 


absence of a formal agreement has 
been ¿determined by this judgment. 


4 We may set out the mode of 
between the appellant com-- 
pany and its customers in the three 
appeals mentioned above. As stated al- 
ready, no formal agreements were pro- 
duced by the assessee and the. nature 


.Of transactions relating to the supply ` 


of bus bodies has been found. on the 
basis of "repair orders". The repair 
order, to take.a typical case, - besides 
containing the name of the appellant 
company, gives the date of the order, 


: name and address of the customer, the 


.make, model and condition of -chassis 


supplied by the. customer.. Apart from - 
other details, the repair order contains 
a column, according to which the as- 
sessee-appellant undertook: "to: con- 
struct and. mount .one semi-saloon 
mofussil type bus body, with 7 ply- . 
wood for.the floor, any wood for sides - 
and frames". In another column deal- 
ing with amount billed to the custo- 
mer a sum of Rs. 9,000 is -mentioned. 


- The-following is written ‘under the 


“head "Description": 


: cept the conclusion rightly arrived ^at | 


by the Tribunal on ‘this question. It is 


not clear whether there"were actually : fot seats rubber b fo f 
contracts entered into by the assessee n 1 squab for backs all 


with the customers and. if they were. 


so, why they. were not produced. Any- 
"way; in the interests of justice we are 
. inclined .to think that the question 
'- may be:re-examined by the - Tribunal 
if the contracts are filed before it. If 
none.is filed, the view that the trans- 
actions are sales of goods will stand." 


"Aluminium Sheets & Aluminium 


Beadlings for panels, rubber cushion 


. eovered with green leather cloth with 


seating capacity 5l in all 4 seats extra" 
for all-of which a sum of Rs. 450 is 


charged. Several specific items ~pro- 


vide for windshiéld glass, rubber squ- 


' abs®-handles for entrances, helper can- 


3. Mr. Swaminathan who ap- . 


pears for the assessees ‘in all the five 
appeals submits that after the remand 
order of the High Court, no agreements 
between the appellant company ànd its 
customers were filed by the appellant 
-company before the Tribunal and, as 
such, the Tribunal reiterated the liabi- 
lity of the appellant: company for the 
` payment of sales tax in respect of the 
above item. Although revision petition 
has been filed by the appellant com- 


pany against the order of the Tribunal- 


after the remand to, the -High Court, 
the real grievance. of the appellant 
compány, according to Mr. Swamina- 
than, is against the judgment of the 


vass, electric buzzer, invoice lamp and 
róof.lamps. Other specific. items men- 
tioned are leather .cloth;. protective . 
flaps. for curtains, felt cover for engine: - 
and. electric wiper. The total bill:-comes . 
to- Rs: 10,171.50. Signatures of custo- 
mers were also obtainéd -under . the 
following writing:. © + MEO 

. “I hereby agree” and‘ “definitely 
understand that M/s. T. V. Sundaram 
Iyengar.& Sons Private Ltd. -assume 
no responsibility for loss ‘or damage 
by whatever means to vehicles or spa- 
res placed with them for storage, sale 
or repair. The above  vehicle/spares 
léft in your.premises or driven .by. 
your employees is entirely at my em- 
ployer's/owner's risk as regards acci- 
dents, damage by fire or any other 
causes." 5 


^ 
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"The ‘Tribunal on consideration -of the 


material on the record recorded the 


following | finding: 


"On an overall consideration of | 
"the entire material before üs,' we are,- 
"inclined: to hold that the predominating j 


elément in the transactions was ‘the 


.Sale of built body,thatthe work and ` 


^Jabour were only subsidiàry, that it was 


immaterial whether a body was pre- 
pared in accordance with the specifica- 
tions given by the.customier, then. and 


there and fitted on the chassis or the- 
body had been already prepared prior ` 


to the order and was readily fitted 


with the chassis, that the sale. of the- 
.property was the predominating ele-. 


ment, that the use'of labour and skill 
was only incidental and that there- * 


. fore. the element of sales predominated : 


over the element of contract of work 
„and labour.” |. 
The High Court: in this 
served as under: 


context - ob- 


“The terms as far as we are PM 


to gather from the limited material be- 
fore us disclose that the property in 
the completed bus body passed only 
at the time of the delivery. thereof 
such as specific chattel though fitted 
on to the chassis. There'is no evidence 
that the property in the materials 
passed to the customer as and when ` 
they were worked into. the chassis in 
the process of body building. The 
provision as to insurance of risk also 
confirms this view. In some of the 
appeals, we find that specific ‘articles 
are mentioned the prices"of which are 
given : .separately. ‘As. the evidence 
stands. we accept the. conclusion right- 
ly arrived at by the Tribunal on this 
question." 


E 


5. We may now set out . the 


facts giving rise-to civil appeals Nos. 


290 and-29L of 1970 which felate- ‘to 
assessment .years 1960-61 „and . 1961- 


62. ` The Store Purchase Committée on: 
behalf of the State of Mysore called © 
.Were. 
' willing to construct bus .bodies. on the 


for tenders: from persons who 


chassis supplied- by: the Governmeht: 
Condition (8) of the tender was that 
the rate quoted should be per- 
body.: Tender of the. assessee- -firm, 
M. G. Brothers Automobile: 
` Bellary, :who along with others sub- 
mitted tenders, was accepted. - - Agree- 
ment dated January 23, 


T. V. Sz Iyengar & Sons v. State 


. Were as under: 


bus . 


. Dealers 


“1959 was. 
thereafter executed by the assessee and - 


` 
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of Madras: 
the State Governnient. ' Some of the 
. important clauses .of the agreement 


mo^ "(5) The cóntractors shall not be 
‘entitled to claim -any sort of conces- 
sion whateéver'on account of the rise 
in: prices-.of raw ‘materials or cost of 
-labour due to whatsoever’ causes dur-. 
ing the contract period. 

(6) ‘The contractors shall agree to 
keep up the delivery period strictly 
_otherwise the penal clause shall be 
enforced and if there should be undue 
delay it would be open to the Mysore 
Government Road: Transport Depart- 
ment to cancel the order or remaining 
portion' of the order as a last resort. 

(7) The contractors shall - make 
` good to Government any loss. which 
‘may arise from the failure to ac- 
complish ihe work satisfactorily in 
time or in accordance with required 
specifications as noted in the order 
or by Government having to get the 
work.done from other sources at rates 
higher than those contracted fór due to 
the negligence, delay or incomplete 
yo nanei on the part of the con- 
tractors. 


(8) The contractors Shall insure 
the:chassis.at their cost for safe cus- 
. tody. of the same.at their premises. 


*. "(10) The :contractors agree to give 
a warranty of 6 months in respect of 
each and every bus built by them 
against all defects in the construction 
of the body. If any defects are found 

. ordevelop inthe bus built by the con- . 
tractors during the course of the war- 
“ranty period of 6 months from the 
“date they are handed over tó our 
‘units, the. contractors hereby. agree to 
rectify the same by deputing their own 
representatives "with. sufficient’ tools 
and: materials as required to the ope- 
rating centres of the buses, free of 
“cost. " 


-AÙ The. contractors; shali send 
"the bills of cost in triplicate to the 
General. Manager, Mysore Govern- 
ment Road: Transport Department, 
^ Bangalore, who will arrange payment 
of-90% against the delivery of com- 
> plete bus and the balance of 10% after 
completion .of the. entire order ”. 


-6. ' The return filed by the as- 
sessee-firm: for the year 1960-61 show- 
ed receipt of Rs. 9,74,460 on account of 
the. buš bodies constructed under the 
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above agreement. The "Commercial 
Tax Officer held that the said amount 
represented the prices of the bus 
bodies received by the assessee and 
included it in the taxable 
under the Mysore Sales Tax Act, 1957. 
On appeal the Deputy Cornmissioner 
of Commercial Taxes -held that the 
agreenient between the assessee and 
the Government was in the» nature 
of a works contract and as such there 
was no sale of the bus bodies. The 
Commissioner in exercise of his revi- 
sional power set aside the order of 
the Deputy Commissioner and restored 
that of the Commercial Tax Officer. 
In the opinion of the Commissioner, 
there was a sale of bus bodies by the 
qnd 


Mysore High Court. The High Court 
sei aside the order of the Commis- 
sioner and restored that of the Deputy 
Commissioner. In the opinion of the 
High Court, the agreement between 
the assessee and the Government was 
for works contract. The High Court 
in this context gave certain reasons to 
which reference would be made at the 
appropriate stage hereafter. 


: T. The question with which we 
' are concerned, as would. appear from 
the re’sume’ of facts given above, is 
whether the construction of the bus 
bodies and the supply of the same by 
the assessees to their customers was 
in pursuance . of a contract of sale as 


distinguished from.a contract for work _ 


and labour. The: distinction between 
the two contracts is often a fine one. A 


contract of sale is a contract: whose . 


main object is the transfer of the pro- 
perty in, and the delivery of the pos- 
session of, a chattel as a chattel to the 
büyer. 
work undertaken by the payee of the 


price is not the transfer of a chattel: 


qua chattel, the contract is one for 


work and labour. The test is whe- — 


ther or not the work and labour bes- 
towed and in anything that can pro- 
perly become the subject of sale; nei- 
ther the ownership of the materials, 
nor the value of the skill and labour 


as: compared with the value of the- 


materials, is conclusive, although such 
matters may be taken into considera- 
tion in determining, in the. circum- 
stances’ of a particular case, whether 
the contract is in substance one- for 


turnover . 


The' matter: was then taken : 
up by the assessee in appeal to the 


Where the main-. object of 


. bodies : 


A.LR. 
work and labour or one for the sale of 


a chattel (see Halsbury’s Laws of Eng- 
land. Vol. 34, P. 6, Third Edition), 


8. The « Madras Goneril Sales 
Tax Act; 1939+ ‘(Madras Act 9 f 1939) 
was enacted in pursuance of the 
powers contained in Entry 48 of List II. 
of Seventh Schedule of the Govern-` 


.ment of India: Act, 1935 which deals 


with sale of.goods. The corresponding 
entry in the Constitution: is Entry 
No. 54 in- List IZ of Seventh Sche- 
dule. It was in exercise of the powers 
under this entry that the Mysore Sales 
Tax Act, 1957 (Mysore Act No. 25 of 
1957) was enacted. .It is now settled 
law that the words. "sale of goods" 
have to be construed not in the popu- 
lar sense but in their legal sense and 
Should be given the same meaning 
which they carry in the Sale of Goods 
Aci, 1930. The expression “sale of 
goods” is a nomen juris, its essential 


. ingredients being an agreement to sell 


movables . for. a price and property. 
passing therein pursuant to that agree- 
ment (see The State of Madras v. 
Gannon Dunkerley & Co.. (Madras) 
Ltd:, (1958) 9 STC 353 = (AIR 1958 
SC 560). "This Court in that case was 
coricerned with a building contract 
which was one and indivisible. It was 
held that in the case of such a con- , 
tract, the property in materials used 
does not pass to the other party to the 
contract as movable property. It 
would so pass if that was the agree- 
ment between the parties. If there 
Was .no: such agreement and the. con~ 
tract was only.to construct. a. building, 
in that case the materials used therein 
would become the property of the 
other party miy on. the theory of acs . 
cretion, : 


-9. There are two cases 3 Where 
in this Court was concerned with the 
construction of.bus bodies and fitting 
of the same to the chassis supplied 
by the customers:. The cases - were 
heard by the Constitution Bench and 


_ the Court considered: the question whe- 


ther the party constructing: the bus 
and fitting the same to the 
chassis supplied by the customers did 
so in pursuance of a contract of sale 
or a works contract. . The two cases 
which were decided on the same day 


-are Patnaik and Co. v. The State of 
Orissa, 16 STC 364 = (AIR 1965 SC 


1974 . T.V. S. Iyengar & Sons v. State of Madras 


1655) and McKenzies Ltd. v. The State 
of Maharashtra, (1965).16 STC 518 
(SC) The main judgment was giver 
in the case of Patnaik and Company 
‘by ‘Sikri J. (as he then was) on behalf 
of the majority. The appellants in 


that case entered into an agreement , 


with the State of Orissa for the con- 
struction of bus bodies on the chassis 
supplied by the Governor. The agree- 
ment provided, inter alia, that the 
appellants were responsible . for the 
safe custody of the chassis from the 
date of their receipt from the Gover- 
nor till their delivery to the Governor 
and that they had to insure their pre- 
mises including the chassis against fire, 
theft, damage and riot at their own 
cost. The appellants had to construct 


the bus bodies in the most substantial: 


and workmanlike manner, both as re- 
gards material and otherwise in every 
respect in strict accordance with the 
Specifications and were to deliver the 
: bodies to the Governor on or before 
the dates specified in the agreement. 
The appellants guaranteed the dura- 
bility of the body for two years 
from the date of the delivery. 
The agreement also provided that 
the work should throughout the 
stipulated period of the contract 
be carried on with all due diligence, 
that the appellants were liable to pay 
' to the Goverrior a certain sum as, liqui- 
dated damages for every day that the 
work remained unfinished after the 


date fixed, that all works under the. 


contract should be open to inspection 
by the Controller or officers autho- 
rised by him in that behalf, that they 
bad the right to stop any work which 
had been executed badly or with mate- 
rials of inferior quality and that on 
receipt of a written order the appel- 
lants had to dismantle or replace such 
defective work or material at their 
own cost. The appellants were en- 
titled to 50 per cent of the cost of 
body-building at the time of delivery 
and the rest within one month there- 
after. In answering the question whe- 
ther the agreement was.a contract for 
work or a contract for sale of goods, 
the majority consisting. of Gajendra- 
gadkar, C. J., Hidayatullah, Sikri and 
Bachawat, JJ. (Shah J. dissenting) held 


that the contract as a whole was a 


contract for sale of goods and .there- 


fore the appellants :were-liable to sales- 
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tax on the amount received from the 
State of Orissa forthe construction of 
the bus bodies. In arriving at the 
above conclusion, Sikri, J. speaking 
for the majority observed as under: 


"Then, looking.at the contract as 
a whole, what was the real intention 
of the parties? It will be noticed 
that the bus bodies are throughout the ` 
contract spoken of as a unit or as a 
composite thing to be put on the 
chassis, and this composite body con- 
sists not only of things actually fixed 
on the chassis but movable things like 
seat cushions, and other things though 
fixed but which can be very easily de- 
tached, e.g., roof lamps, wind screen 
wipers, luggage carrier, tool box, box 
for first aid equipment, etc. 


The next point to be noticed is 
that under the contract the property in 
the bus body does not pass to the Gov- 
ernment till the chassis with the bus 
body.is delivered at the destination or 
destinations to be named by the Con- 
troller except in the case contemplated 
in clause 6 of the agreement. That 
clause provides that if some work is 
not satisfactorily done and the Body 
Builder on receipt of a written order 
does not dismantle or replace such de- 
fective work or material at his own 
cost within seven days, the Control- 
ler would.be entitled to get the bal- 
ance of the work done by another 
agency and recover the difference in 
cost from the Body Builder. The Con- 
iroller is entitled for this purpose to 
take delivery of the unfinished body. 
But even in this case the property in 
the unfinished body would not pass to 
the Government till the unfinished 
body is seized. ; 


Suppose a fire were to take place on 
the premises of the appellant and be- 
fore delivery the bus bodies were des- 
troyed or spoilt. On whom would the 
loss fall? There can only be one an- 
swer to this question and that is that 
the loss would fall on the appellant. 
Clause I of the agreement provides for 
insurance of the chassis but there is 
no provision regarding insurance of 
bus bodies. Therefore, it follows that 
till delivery is made, the bus bodies: 
remain the property of the appellant. 
It could, if it chose to do so, replace 


‘parts or whole of the body at any time 


before delivery. It seems to us-that 
this is an important indication of the 
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intention of the parties. If the pro- 


perty passes at delivery. what does 


that pass in? Is it movable property 
or immovable property? It wil not 
be denied that the property passes in 
movable property. Then was this the 
very goods contracted for? Here again 
the answer is plainly in the affirma- 


aM 


10. The dictum laid dew by 
this Court in the case of Patnaik and 
Co., 16 STC 364 = (AIR 1965 SC 1655) 
(supra), in our opinion, fully applies 
to the case of the two assessees with 
which we are concerned in these five 
appeals. "We agree with the High 
Court in the case: of T. V. Sundram 
Iyengar & Sons that the property in 
the completed bus body passed only 
at the time of the delivery thereof as 
specific chattels fitted on, to chassis. 
Same is also true, in our opinion, of 
the bus bodies - constructed Ey. M. G. 
Brothers. 


11. 
dealings: between the two 
with whom we are 
their customers as they emerge from 
the facts given above are that the pro- 
perty in the material used by the as- 
sessees in constructing the bus bodies 
never passed .to their customers dur- 
ing the course of construction. It was 
only when the complete bus with the 
body fitted to the chassis was delivered 


to the customer that the property in. 


the bus body passed to the customer. 
There was nothing to prevent the as- 


sessees from removing a plank, or 
other material after. fixing it to a 
chassis, and using it for a different 


purpose or for a different bus body. 
The present is also not the case where- 
in the assessee undertakes to construct 
some building orset upa factory plant 
wherein the material used can be said 
to become the property of the other 


party by invoking the theory of ac-. 


cretion. It is no doubt true that the 
bus bodies supplied by the assessees 
were not ready-made and had, 
necessary. to be constructed bit.by bit 
and plank by plank, -according. to 
specifications. but that fact would not 


‘make any material difference, The ob- 


servation of the Allahabad High Court 
in Commr. of Sales Tax v. Haji Abdul 
Majid, (1963) 14 STC 435 (Al) that 
it makes no difference whether .an 
article is readymade article or is pre- 


The salient features ot the 
assesseeS.. 
‘concerned .and. 


if: 


‘on which sale tax-could be levied. 


ALR, 
pared according to the customer’s 
specifications as also whether: the as- 
“sessee prepares it separately from the 
thing and then fixes it on or does the 
preparation and the fixation simultane- 
ously in one operation -was expressly 


. approved by this Court in the case of 
. Patnaik and. Co., . 


16 STC 364 = (AIR 
1965 SC 1655) (supra). 


12. In holding that the ease 
was not .covered by the dictum laid 
down in Patnaik and Co.'s case, 16 STC 
364. = (AIR 1965 SC 1655) the Mysore 
High Court referred to the fact that. 
the assessee was described in the 
agreement entered into with the Gov- 
ernment as a contractor. while in the . 
case of Patnaik and Co. the assessee 
was described as a body builder. The 
use of a different nomenclature in des- 
cribing the assessee woüld not, in our. 


opinion, affect the basic character. of ^ 
- the contract between the parties and 


justify differentiation if the terms of - 
the contract in other respects'are sub- 
stantially the same. Another ground 
on which the High Court distinguished 
the'case of the ‘assessee from Patnaik 
and Company was that in the case of 
Patnaik and Company the bus bodies 
were to be delivered as a unit, while 
this was not so in the case of the 
assessee firm. We are unable to.agree 
with the High Court in'this respect ` 
because the terms of the agreement 
show that the assessee had to construct 


* and supply the bus body fitted. to the 


chassis provided by: the Goverhment; 
Clause 1l expressly refers to the de- 


‘livery of a complete bus. The prices 
"which were quoted were also for each 


bus body. It can, therefore. be said : 
that the bus body was delivered as a 
unit, The High Court has also referred 
to the fact that there was no express 
mention of the sale of bus bodies in 
the agreement. This fact by itself is 
not of such significance. In the case 
of Chandra Bhan Gosain v. The State 
of Orissa, .(1963) 14 STC 766 (SC) the . 
appellant manufactured and supplied 
large quantities of bricks to a company 
under a contract. There>was a clause 
in the:;contract.providing that “land 
will be given free" by the company. 
The.appellant contended that the con- 


tract was only for labour or for work 


done and material: found, -and .that 
there was really no salé of any goods 
It 


1974 
was held by this Court that the essence 
of tae contract was the delivery of 


the bricks and that. it was a contract - 


for the transfer of chattels qüa chat- 


' tels. Argument was advanced in that . 


ease that the contract nowhere used 
the word "sale" in connection with the 
supply of bricks. This contention was 
repelled and it was observed that 


tit is not necessary that to consti- 
tute a sale, the word ‘sale’ has to be 
used. We have said enough to show 
that under the contract there was a 
transfer of property in the bricks for 
consideration and, therefore, a sale 
notwithstanding that the word ‘sale’ 
was not used.” 


13. Mr. Swaminathan on behalf 
of the assessees has referred to the 
case of The State of Gujarat v. Kailash 
Engineering Co. (Pvt.) Ltd., 19 STC 13 
—(AIR 1967.SC 547). The respondent 
in that case was an engineering con- 
cern. It constructed three coaches 
over the chassis supplied by the Wes- 
tern Railway Administration and re- 
ceived money -therefor. It was pro- 


vided in the contract between the par- 


ties that as soon as the plant and mate- 
rials were brought on the site where 
the coaches were to-be constructed, the 
ownership in them would vest in the 
Railway. The coach bodies were not 


separately described as units or com- 


‘ponents to be supplied by the respon- 
dent to the Railway. The duty of the 
respondent was described throughout 
the contract to be that of con- 
structing, erecting and furnishing 
coach bodies. on the  underframes 
supplied. At no stage -did the con- 
tract mention that ready coach 
bodies were to be delivered by the res- 
pondent to the Railway. From the 
earliest stage during the 
construction of. the coach bodies, the 
unfinished .bodies in the process of 
erection were treated, under the terms 
of the contract, as the property of the 


Railway. Since those unfinished bodies , 


were to be in the charge of the respon- 
dent during construction, the respon- 
dent was made ` liable- under. the con- 


tract to reimburse the Railway for loss’ 
by fire. It was held that as the terms, 
of the contract indicated that the res- 


pondent was not to be the owner of 
the ready coaches and that the pro- 
perty in those bodies vested in. the 


' Railway even during the process ‘of 
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process of. 


"This: 
‘material produced on record held that 
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construction,. the transaction was 2&8 


- works contract and -did not involve 


any sale. No assistance, in our opinion, 
can be derived:by the. assessees in 
these appeals from the case of Kailash 
Engineering Co. As has .been point-: 
ed out above, the ownership in the 


material brought on the site under the 


terms of the contract was to vest in 
the ` Railway in the case of Kailash 
Engineering Co. The same cannot be 
said of the material used for the con- 
Struction of the bus bodies by the two 
assessees with whom we are concern- 
ed. Unlike the terms' o? the contract 
in the case of Kailash Engineering Co. 
there was nothing in the agreements 
between the assessees and their cus- 
tomers in the present appeals 
which vested. the ‘ownership of 
unfinished bodies in the customers. It 


‘may be mentioned that the case of 


Patnaik and Co., 16 STC 364 = (AIR 
1965 SC 1655) (supra) was cited before 
this Court in the case of Kailash En- 
gineering Co. Shah, J. speaking for 
the Court pointed out the essential 
differences between the two cases. The 


‘case of the assessees in these appeals, 


as mentioned earlier, falls squarely 
within the rule laid down in the case 
of Patnaik and Company. The case 
of Kailash Engineering Co. cannot, 


therefore, be of much assistance to the 


assessees. 


14, - Equally of no PEE EEN to` 
the assessees are. the four cases, The 
State of Madras v. Richardson & Crud- 
das: Ltd., (1968) 21 STC 245 (SC) 


‘State of Rajasthan v. Man Industrial 


Corporation Ltd., 24 STC 349 = (AIR 
19686 SC 1245) State of Rajasthan v. 
Nenu Ram, (1970) 26 STC 268 (SC) 
and State of Himachal Pradesh v. As- 
sociated Hotels of India Ltd., 29 STC 
474 = (AIR 1972°SC 1131). to which 
reference has been -made by Mr. 
Swaminathan on behalf of the asses- 
sees. The case of Richardson & Crud- 
das Ltd. related to a contract for the 
fabrication, supply and erection of 
Steel structures. for a sugar factory. 
Court on consideration of the 


the contract was for a works contract 
and not one for.sale. The .case Man 
Industrial Corporation Ltd. related to 
a work for fabricating and fixing cer- 
tain windows in accordance with spe- 
cifications, designs, cee. and inst- 


w 
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ructions. The windows were to be fixed 
to the building with raw! plugs in cut 
stone-works. It was held that the win- 
dow-leaves did not pass under 
terms of the contract as window-lea- 
-ves and that only on the fixing of the 
windows as stipulated could the con- 
tract be fully executed. The property 
in the windows, it was observed, pass- 
ed on the completion of the work and 
not before. The contract was, . there- 
fore, held. to be a contract for execu- 
tion of work and not for sale of goods. 
Nenu Ram's case related to a work of 
supplying and fixing wooden windows 
and doors together with frames. The 
windows had also thereafter to be 
painted. It was held that under the 


contract the goods were not sold as 


movable and that the property therein 
passed only when the windows and 
frames were fixed on the site. The 
liability to pay sales tax was conse- 
quently not attracted. The question 
which arose for determination in the 
` -cease of Associated Hotels of India Ltd. 
was whether a hotelier was liable to 
pay sales tax in respect of meals ser- 
ved to the guest coming there for stay. 
Tt was held that the hotelier served 
meals as part of the amenities inciden- 
tal to the services. The revenue -Was 
-held not entitled to split up the trans- 


action into two parts one of service. 


and the other of sale of foodstuff. No 
liability to pay sales tax could conse- 
quently be fastened on the hotelier. 


15. It is plain that there is no 
parallel between the facts of the pre- 
sent appeals and those of the above 
mentioned four cases. i 


. 16. The ease of Commissioner 
of Commercial Taxes, Mysore. Banga- 
lore v. Hindustan Aeronautics Ltd. 29 
STC 438 = (AIR 1972 SC 744) related 
to the manufacture and -supply of 
three models of railway coaches to the 
Railway Board. Advance "on account” 
payment to the -extent of 90 per cent. 
of the material to be used was made 
to the assessee on production of the 
inspection certificate. The 


dent and in trust for him on account 
of the advance. The property in the 
materials which were used. for the 
construction: of the coaches became the 
property of the President before they 
were used. The constriction was done 


at a separately located shed and no 


4 


the ` 


: stores _ 
were held as the property of the Presi-. 
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other construction was undertaken 
therein. There was no possibility of any 
material for which advance was not' 
drawn being used for the construction 
of the coaches. It was held that the 


‘transaction for the manufacture and 


supply of the coaches was a pure works 
contract. When all the materials used 
in the construction of a coach belon- 
ged to the railways, there could be no 
sale of the coach itself, The difference 
between the price of a coach and the 
cost of material could only be the cost 
of the services rendered by the asses- 
see. Bare narration of the facts of the 
above case would show the difference 
between this case and the cases which 
are the subject-matter of these ap- 
Peals. . . 

A 17. ` Reference has also been 
made by Mr. Swaminathan to observa- 
tions on page 167 of .Benjamin on 
Sales (8th Edition) which were based 
on the case of Anglo-Egyptian Navi- 
gation Co. v. Pennie, (1875) 10 CP 271. 
Those observations were also referred 
to in the case of Patnaik and Company 
16 STC 364 = (AIR | 1965 SC 1655) 
(supra). Sikri J. then dealt with the 
facts of the case of Anglo-Egyptian 
Navigation Co. and held that that case 
was no authority for the proposition 
that whenever a contract provides for 
the fixing of a chattel to another chat- 
tel, there is no sale of goods. The 
learned Judge in this connection gave 
an illustration of a dealer fitting tyres 
supplied by him to the car of the cus- 
tomer. Could anyone deny that there 
had been sale of the tyres by the dea- 
ler to the customer, even though the 
fitting of the tyres was not an easy 
operation and needed an expert hand? 


18. It may also be mentioned 
that the. Allahabad High Court in the 
case of Bajoria Halwasiya Service Sta- 
tion v. The State of Uttar Pradesh. 
(1970) 26 STC 108 (All) and Andhra 
Pradesh High Court in the case, of 
Pothula Subba Rao v. The State ‘of 
A. P. (1972) 30 STC 69 (Andh Pra) 
have held that a transaction relating 
to the construction of the bus bodies 
by the assessee ‘on chassis supplied by 


_customers constitutes a contract of 
sale of. goods. . 


. 19. ` As a result of,the above, 
we hold that the supply of the bus 
bodies by the assessees in these five 
appeals after fitting them to the chas- 
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sis supplied by the customers amounts 
to sale of goods for which the assessees 
would be liable to pay sales tax. We 
accordingly dismiss Civil Appeals Nos. 
2229, 2230 and 2231 of 1969 with costs. 
We accept Civil Appeals Nos. 290 and 
291 of 1970 with costs, set aside the 
judgment of the High Court and res- 
tore that of.the Commissioner of Com- 
mercial» Taxes Mysore. One hearing 
fee in each group of appeals. 


“Order accordingly. 


AIR 1974 EE COÜRT 2319 
(V 61 C 447) 

(From:— ILR Mdh 1 Ker 486) 

M. H. BEG, V, R. KRISHNA IYER AND 
N. L. UNTWALIA, JJ. á 

' University of Cochin, Appellant v. 
Dr. N. Raman Nair and others, Respon- 
dents. 

Civil Appeal No. 855 of 1974, D/- 
30-10-1974. 


(A) Cochin University - Act LN of 
1971), Section 6 (2) — Object of — Ke- 
rala State and Subordinate Service Rules 
(1958), Rules 14 to. 17 — Mandatory duty 
of University to apply them mutatis 
mutandis in making appointments — 
Scope and extent of — Syndicate Reso- 
lution dated 17-7-1972 — Validity. 


The wider, object of Section 6 (2) is 


to promote equality between groups of 
citizens and it casts a mandatory - duty 
upon the University to observe mutatis 
mutandis the provisions of Clauses (a) 
(b) and (c) of Rule 14 and Rules 15 to 17 


of the Kerala State and Subordinate Ser-: 


vice Rules. in making appointments, to 
posts under the. University. In the ab- 
sence of any indication in it-as to the 
manner in.which -the classification of 
members of a service under the Univer- 
sity has to be made for the purposes of 
applying these rules, the classification 
has to be reasonable. 
sumed.to be exercised reasonably on the 
strength of.facts and circumstances re- 
levant for purposes intended to be achiev- 
ed by the classification, These ‘purposes 
have also to pass the test of legality and 
constitutionality. ` 


^ me of rotation is intended to operate with 
reference 'to the dates on which the va- 
'cancles occur”and not with: reference to 
some other events such as the dates of 
- declaration or advertisement of the van- 
cancies. For the purposes of applying 
these rules to the university, the rotation: 
could only apply to vacancies existing on 
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The power is pré-:. 


: . , (Paras 2, 5) - 
Rule 14 (c) which envisages a sche- . 
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the date when the Act came into force 
and in the order in which they had oc- 
curred. (Paras 6, 7) 

The power of the University under 
Section 6 (2) to apply the rules “mutatis 
mutandis” does not include the power of 
amending the substantial provisions in 
the rules. . It is confined to making only 
what are necessary “adaptations” so as 
to make the rules applicable to those in 
the service of the University in place of 
the Government servants for whom they 
were promulgated. It could include a 


- power to ignore only such parts as may 


be inapplicable or in conflict with the 
Act itself, (Para 11) 
Section 6 (2) undoubtedly lodges in 
the University a power to determine 
what should constitute a class or cate- 
gory of service under the University. No 
rigid formula to fit all circumstances can 
be laid down and the authority concern- 
ed must be left to define. subject to con- 

stitutional limitations, what should be a 
class or category. But, this power would 
not, enable the University to dispense 
with the application of the rotation prin- 
ciple itself to any particular class or cate- 
Rory of service under the Universty. . 
(Para 12) 


The resolution of the Syndicate of 
the University dated 17-7-1972 provided 
that the 'rules mentioned under  Sec- 
tion 6 (2) of the Cochin University Act, 
1971, be Fa cee in the case of 
teaching staff as a class except in the 
case of post of professor which shall be 
filled up exclusively in consideration of 
metit; but the reservation quota against 
this category should be provided  addi- 
tionally in the category of Readers, Lec- 


turers, Teaching ' Assistants. etc, taken 
collectively’. 
Held: The resolution of 17-7-1972 


Was at least partly. invalid om the face of 
it- by attempting to place appointments 
‘to the post of a Professor outside the re- 
reservation and rotation rules, altogether, 
and it was partly at least ambiguous so 
that it: was difficult to decipher its exact 
meaning. The second part was apparently 
a consequence of the exclusion of the 
professors from ‘the operation of the 
Rules — which was ‘itself not permissible 
— and not an adaptation for the purpo- : 
ses of applying the Rules to the Univer- 
sity. Thus the two parts seemed to be 
inseparable. Hence the whole resolution 
was invalid. ILR (1974) 1 Ker 486, Af- 
firmed, (Para 14) 

The Judgment of the Court was deli- 
vered by 


: BEG, J.:—- The University of Cochin 
was granted special leave to appeal to 
this Court against the judgment and 
order of the Kerala High Court allowing 
a Writ Petition of the respondent Dr. 
N. Raman Nair who had applied unsuc- 
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cessfully on: 15-10-1972. for the post of 
Reader in the Department of Hindi after 
eoming into force of the Cochin Univer- 
sity Act 30 of 1971 (hereinafter referred 
to as ‘the Act. The High Court had 
‘quashed a resolution, passed by the Syn- 
‘dicate on 6-1-1973, for appointing Dr. A. 
Ramchandra Dev to the post, The High 
. Court had also quashed the resolution’ of 
the Syndicate of the University passed 
on 7-7-1972, the relevant part of which 
runs as follows: ` 
"Resolved that . 

l. the rules 
tion 6 (2) of the Cochin University ' "Act, 
1971. be 
teaching staff as a ‘class except in the 
case of post of Professor which shall be 


filled up exclusively in consideration .of. 


merit; but the reservation quota against 
. this category should be provided addi- 

.tionally in the category of Readers, Lec- 
 furers. Teaching Assistant, ete., taken 
collectively”. 


“Tt had directed the University to: make 


appointments in conformity with Section . 


6 (2).0f the Act. Section 6 lays down: 


"6. University open 
and Creeds:—- 


(1) No person shall, on cond only 


' of religion. race, caste, sex, descent. place’ 


of birth, residence, ' language, political 
opinion or any of them, be ineligible for, 
or discriminated against in respect of any 
employment or office under the. University 
or membership of any of the- authorities 
or bodies of the University or admission 


to.any degree or course of pimay: in „the. 


University. 


(2) In. making. abuoiilédinis te. posts 
in any service, class or category under 
the University, the Universitv shall mu- 


tatis mutandis, observed the_provisions of 7 
Clauses (a); (b) ‘and (c) of Rule 14. and: 


the provisions of Rules 15, 16 and 1" ‘of 
. the: Kerala State and. Subordinate Ser- 
- vice Rules as CPInPUden from time s 
-time.” 


Section 6 of the Act, read ds a 
whole. indicates, that it was meant to eli- 
minate unjustifiable, discrimination. The 
provisions of Section 6 (1) are directed 
against discrimination against particular 


there. 


as members of. groups, and; in particular, 
to. enable “tbackward’’- - 


tween the “advanced” and the “back- 
ward". In doing so. it may, -àppear 
that the principle of equality of oppor- 
tunity on the basis of individual merit 
is-being modified; Even if that be the re- 
sult, the wider object is to promote equ- 
ality between groups of citizens. - 

. 3, Rule 14.-mentioned in Section 
6 (2) lays down a rule of rotation in mak- 
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.out below in toto, 


mentioned under. Sec- e 


implemented in the case of 


bu All Classes 


individuals on any of. the grounds given 2» 
Section 6 (2) is méant.to ensure: ` . 
equality of treatment between ‘citizens - 


classes to secure , 
appointments so as to remove the gap be- . 


. A. IR. 


ing appointments, Rule 15 indicates that 
the principle of minimum qualifications 
to.determine whether candidates are suit- 
able for selection is not abandoned. Rule 
16 provides for a “sub-rotation” among 
sub-groups of maior backward classes. 
This concept is further explained and ela- 
borated in Rule 17. ` These rules are set 


- "14, Reservation ‘of appointments. — 
Where the Special Rules lay dewn that 
the principle of reservation of appoini- 


ments shall apply to. any service, class or: 


category. or where in the case of any ser- 
vice, class of category for which no spe- 


cial Rules have been issued, the Govern- 


ment have by notification in the Gazétte 
declared that the principle of reservation 
of appointments shall apply to such ser- 
vice,..class or category, appaintments by 
direct recruitment to such service, ,class 
or category "shall be “made on the * fol- 


dowing basis:— 


- (a) The -unit of i penas for the 
purpose of this rule shall be 20,.of which 
two shall be reserved for scheduled castes 
and scheduled tribes and 8 shall be re- 
served for the other backward classes and 


.the- remaining 10. shall be filled on the 


‘basis of Therit. 


- Provided. that one out of every five 
posts reserved for Scheduled Castes and 
Scheduled Tribes shall go to a Schedul- 
ed' Tribe candidate and only in the ab- 
sence of a Scheduled Tribe candidate, it 
shall go to a ‘Scheduled’ Caste candidate. 


(b) The claims of members of Sche- 


duled Castes and Scheduled Tribes and ` 


Other Backward Classes shall also 
considered for the 


be 
appointments which 


shall be filled on'the basis of merit and 


where a candidate Belonging to a Sche- 
duled. Caste, Scheduled Tribe or 
Baekward. Class is selected on thé basis 
of merit. the: 


ed. 


- (c) Appointments under. -this rule 


“I. Open ‘Competition. 

T2" Other! Backward Classes. 

'.8. Open Competition, `- 

4, Scheduled Castes. and Scheduled 

t "Tribes. : EAM 
‘5. Open Competition, : : 
6. Other Backward Classes, 
7. Open: Competition: - l i 
.8. Other Backward Classes, . p 

9. Open «Competition..* . n 

. Other" Backward Classes 

. Open Competition. 

. Scheduled Castes | and Scheduled - 
Tribes. ` 

. Open- Competition. 

. Other Backward Classes. 

-. Open Competition. 


Other. 


number of posts reserved. . 
- for scheduled castes.;scheduleq tribes or 
for Other Backward- ‘Classes as the case - 
may be, shall mot in: any way be affect- 


Hall be.made,in the ^ order of rotation : 
* pectina below in every of 20 vacancies: 


eres Oe 


16. Other Backward Classes. . 

17. Open Competition. 

18. Other Backward Classes: 

19. Open Competition. 

20. Other Backward Classes, 

Provided that the fourth turn in the 
third rotation and the twelfth turn in the 
fifth rotation shall go to Scheduled Tribe 
candidates and in the absence of sche- 
duled Tribe candidates they shal go to 
Scheduled Castes candidates: 

Provided that the rule shall not. ap- 
ply in the case of appointments of near 
relatives of military personnel killed, 
permanently disabled. or reported to be 
missing in action. if they are or have 
been wholly dependent on such personnel 


and they shall be given preference, in. 


the matter of appointment to Govern- 
ment Service provided, they possess the 
prescribed qualifications and subject to 
the condition that preference in the mat- 
ter of appointment shall be given only to 


‘one relation in the case of each such per-' 


sonnel. 


Explanation:— The term “Near Re- 
latives" means ` the widows/wives, sons, 
daughters, sisters, brothers. father, 
mother; nieces: and nephews of the mili- 
tary personnel, . 


15. If there is no suitable: candidate 
for selection from a particular community 
classified as "Other. Backward Classes" 
or from the group of commupities classi- 
fied as "Scheduled Castes and Scheduled 
Tribes" in the turn  allotted for them 
in the integrated cycle . combining 
-the rotation in clause (c) of Rule 14 and 
the sub-rotation in sub-rule (2) of R. 17, 
the said. community or group shall be 
‘passed over and the post shall be filled 
up in the following manner:— 


' If a suitable candidate. is available 
for selection in the community or group 
immediately . next to the passed over 
community or group in the said cycle, he 
shall be selected. ..If-no such candidate is 
available in that - community or group, 
selection shall be made from the commu- 
nity or-group in the said cycle, he shall 
be selected: If no such candidate is avail- 
able in that community or group, selec- 
tion shall be made from the community 
or group next following, strictly in the 
order of rotation. If no:suitable candi- 
date is available for selection.in any of 
the said communities. or groups, selec- 
tion shall be made from.among the ópen 
competition candidates. The benefit of 
the turn thus forfeited to a community, 


or group by reason of its being passed -- 


over shall be resorted to it, at the ear- 
` liest possible opportunity, .if a-suitable 
candidate from that community or group 


is- available for selection by making ad- . ., 


justment against the claims of the com- 


munity or group that derived the extra 


benefit by reason of such passing over; 
1974 S. C146 XII G—13 © 
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Provided: that in ‘no year reservations 
including carrying -forward vacancies to 
a category of post shall exceed-59% of 
the total number of vacancies for which 
recruitment to that 
category is resorted to in that year: 

Provided further that, the right of 
restoration of the turn shall lapse with 
the expiry of three years from the date 
of the passing over: 

Provided also that the said right of 
restoration shall not extend to a case 
where the selection has gone, to an open 
competition candidate, 


Note:— The year of reservation re- 
ferred to above shall be from the 15th 
June, of a calendar year to 14th June, of 
the succeeding calendar year, The rota- 
tion referred to above shall commence 
from 15-6-1967 and the outstanding com- 
pensation due to communities in the 
cycle of rotation upto 15-6-1967 will be 
treated as lapsed. 

. .16. There shall be sub-rotation among 
major groups of Other Backward Classes. 

17 (1). The grouping.of Other Back- 


ward Classes for the above purpose shall 
be as indicated below:— 


1. Ezhavas and Thiyyas. 

2. Muslims. ` 

3. Latin Catholics,- S. L U. C, and 
Anglo-Indians. 

4. Scheduled Gaste converts to Chris- 
tianity. 

5, Other Backward Classes put to- 


gether ie. Communities other than - 
_those mentioned in Items 1 to 4 
: above included in the list of 
“Other Backward Classes", 


` (2) The 40 per cent, reservation al- 
lowed to Other Backward Classes shall 
be distributed among. the different. groups 
of Backward- Classes in the following pro- 
portion: — 


Out of every 40 appointments 14 shall be 
given to Ezhavas and Thiyyas. 10 to Mus- 
lims; 5 to Latin Catholies, S, I. U. C. and 
Anglo-Indians, 1 to- Scheduled Caste con- 
verts to Christianity and 10 to Other 
Backward Classes put together. 

The following shall be the rotation by 
which posts reserved for Other Backward 
Classes will be distributed among the 
various groups coming under the class:— 


. Ezhavas and Thiyyas. 

Musli 

. Latin Catholies, S.LU.C. 
Anglo-Indians, 

-Other Backward Classes, 
Ezhavas and Thiyyas. 

` Muslims. 
Ezhavas and Thiyyas. 

. Other Backward Classes, 

.Latin Catholics, S. L U. C, and 

Anglo-Indians. 

. Muslims, 

; Ezhavas and Thiyyas, 


and 
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12. Other Backward Classes, 
13. Ezhavas and Thiyyas. 
14. Muslims, 
15. Latin Catholics, S. L U. C, and 
Anglo-Indians. . 
. 16. Other Backward Classes, 
17. Ezhavas and Thiyyas, 
. Muslims, 
18. Scheduled Caste converts to Chris- 
anity. 
20. Other Backward Classes, z 
21. Ezhavas and Thiyyas, 
22. Muslims. 
23. Ezhavas and Thiyyas. 


24. Other Backward Classes, 
25. rae n and Thiyyas. 


. Muslims, 
2. ion Catholic, S. I. U. C, 

. Anglo-Indians, 

28. Other Backward Classes, 

29. Ezhavas and Thiyyas. 

30. Muslims. . 

81. Ezhavas and Thiyyas. 

32. Other Be Classes, 

33. Ezhavas and Thiyyas. 

34, Muslims. 

35. Ezhavas and Thiyyas. 

36. Other Backward Classes. 

37. Latin Catholics, S. L U, C. and 

Anglo-Indians. 

38. Muslims, 

39. Ezhavas and 'Thiyyas. 

40. Other Backward Classes, 

Explanation;— The expression 
"Other Backward ER referred to in 
Items 4, 8, 12, 16, 20. 28. 32, 36, and 
40 shall mean Bei ‘Classes referred 
2 in Item 5 under sub-rule (1) of this 
r e". 

4.. It ig not disputed that the peti- 
tioner-respondent No, 1’ Dr. Nair, stood 
1st in the order of merit as determined 
by the Board of Appointments for the 
post of a Reader in the Department of 
Hindi in the University. The petitioner- 
respondent's case was that the post of 
Reader in Hindi is in itself a particular 
category. He also said; 

"If the principle for reservation. of 
appointments provided in Rules 14 to 17 
of the General Rules is applied to the 
post of Reader in Hindi, the petitioner 
alone is entitled to get it since he se- 
cured the 1st rank in the selection and 
since the first post is reserved for open 
competition (on merits as provided in 
sub-rule (c) of Rule 14)" 

The petitioner submitted that the princi- 
ple of reservation had been wrongly in- 
terpreted by the University in its resolu- 
tion of 17-7-1972 (Ex. P-2) when it laid 
down that principles of reservation for 
appointment should be applied to posts 
in a service, or class or category collec- 
tively and not separately. The whole 
case, therefore, . hinged round an inter- 


and 


pretation of Rules 14 to 17 and their im- - 


pact on the principle of rotation as ap- 
plied to “service, class or category under 
the University". 


Cochin University v. N. Raman Nair (Beg J.J 


A.I R. 


5.. Section 6 (2) lays down the 
mandatory duty upon the University to 
observe clauses (a), (b) and (c) of Rule 14, 
as well as Rules 15, 16 and 17 of the rules 
set out above. But, it does not indicate 
the manner in which the classification of 
members of a service under the Univer- 
sity has to be made for the purposes of 
applying these rules. Inasmuch as every 
statutory power has to be exercised rea- 
sonably. we can say that the classifica- 
tion has to be reasonable, Thus, the Uni- 
versity may treat all the teaching posts 

as belonging to one class for the appli- 
cation of the rules, On the other hand, 2 
may treat only posts of Readers in all sub- 
jects or in a particular subject as a cate- 
gory by itself for the application of these 
rules, It cannot exempt any class or 
category, such as Professors, from the 
operation of the rules altogether, Only 
if it so classifies all posts in a service 


under the University as to make its 
classification prima facie unreason- 
able, could the validity of the 


classification made by it be assailed. The 
power is presumed to be exercised rea- 
sonably on the strength of facts and cir- 
cumstances relevant for purposes intend- 
ed to be achieved by the classification. 
These purposes have also to pass the test 
of legality and constitutionality. . 


6. Clause (c) of Rule 14 lays down 
a Scheme of rotation for every block of 
20 vacancies. But. it does not specifical- 
ly say that the rule of rotation will be ` 
applied in the order in which vacancies 
occur. We, however, think that, by ne- 
cessary implication, the rule is intended 
to be applied to vacancies in the order in 
which they occur, It could not be meant 
to be applied with reference to the date 
on which a vacancy is announced or ad- 
vertised because these are fortuitoug mat- 
ters over which those in power in the 
University may. if so inclined, be able to 


. exercise control The whole object of 


such rules is to introduce fixity of prin- 
ciple and of the method of its application 
so as to remove, so far as possible, un- 
certainty and opportunities for abuse of 
power. That being the object of such a: 
rule, it seems obvious to us that the rule 
must have been intended to operate with 
reference to the dates on which the va- 
cancies occur and not with reference to 
some other events such as the dates of 
declaration or advertisement of the va- 
cancies, 

7. The rules were made by the 
Government in 1967. Hence, the note 
occurs at the bottom of Rule 15 that the 
rotation provided for will commence from 
15-6-1967. This could not obviously be 
done under the Cochin University Act 30 
of 1971. which was püblished in the State 
Gazette on 13-8-1971. Therefore, for 
the purposes of applying these rules to 
the University, ‘the rotation could only 
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apply to vacancies existing on the date 
when the Act came into force and in the 
order in which they had occurred, 

8. It appears that the Syndicate 
of the. University appointed a Standing 
Committee to draw up a list of the va- 
cancies, in the class of posts with which 
we are concerned, at the time when the 
Act came into force, under which the ap- 
pointments were to be made in accord- 
ance with the rotation rules. This list 
(Ex. P-3) drawn up at a meeting of the 

(Contd, on Col 2) 


SI. Name of Post. Date of oesurrenes 
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Standing Committee of the Syndicate 
held on 1-1-1973 giving the number and 
designations of vacant posts, dates of va- 
cancies, and allocation for the purposes 
of the rotation rule and the names of the 
candidates appointed, runs as follows:— 

"Regarding the appointments made 
so far and the appointments to be made 
from among those who have been select- 
ed after advertisement and interview, the 
Committee examined the details of allo- 
cations. The following is the result of 
the review:— 








Allocation. Name of Candidate. Carried 
No. of vacancy. ; Over. 
APPOINTMENT MADE ON 17-7 1972. 
l. Lecturer, SMS, 10.7-1971 Open. Mrs. Annies George. 
$. Lecturer, SMS. 9-12-1971 ^ Res, Ezhava, Dr. K. C. Sankarana 
: Narayanan. 
8. Professor in Hindi. 17-7.1972 - Open. Dr. N. E. Viswanatha Iyer. 
APPOINTMENT MADE ON 6-11-1972" : 
"4, professor in SMS, 10-7-1971 ^ Res.Soh. C& T Dr. N, Parameswaran 
: MEDIE convertan as Nair Sch. C & T, 
pen, 
B, Professor in SMS. 18.8.1972 Open. m N. Ren a Reddiar 
! : ot j 
8, Readerin SMS, 10-8-1972 Muslim. Dr. K. N. Nair, Res, Muslim. 
7, Leoturer in SMS. 16.8.1972 Open. con- Dr. Jose Thomas Payyapally 
pela . verted as Sch, Sch. C & T C/o is lost and it 
£e m C&T. . is filled open. 
8, Lecturer in SMS. 18.8.1972 Res. (L.C) Dr. C. N. Puroshothaman 
Ys N. A. Nair, L. C. Not joined No. 
CJo as it is filled by open. 
8, Lecturer in SMS, ` 16-8.1972 Open. Shri Alex. P, Lukose. 
. POST TO BE FILLED ON 6-1-1978. 
10. Readerin Hindi. ` 10-7.1971 Res O, B. G. This vacancy has occurred 
` » ; earlier. 
IL Research Asstt, in Law. 10.7 -1971 Open. 
12. Lecturer in Physics. 85 -1972 Res, Sch. C, & T. 
-18, Lecturer in Physics, 10-12-1972 Open. -n 
a The above mentioned docu- according to situations as they arose, It 


ment was signed by the Pro. Vice Chan- 
cellor of the University. It indicates 
that the vacancy of a Readar in the De- 
partment of Hindi was the first to oc- 
cur, But, instead of allocating it to the 
open competition class, for the -purposes 
of applying the rotation rule, it was al- 
located to the reserved block of posts. 
This was also an illegality complained of 
by. the respondent Dr. Nair. 


10. The stand of the University 
was that it had followed the rotation 
rule according to . which appointments 
were to be made alternately by a gene- 
ral or open competition and by choice 
restricted to backward groups. Dr. A, 
“Ramchandra Dev. however, took up the 
position that the University could even 
alter the rules. inasmuch as it had the 
power to apply them “mutatis mutandis”, 


appears that, at the time of arguments in 
the High Court, the University adopted 
the stand of Dr. A. Ramchandra Dev on 


this question. It seems to have been con- : 


tended in the High Court on behalf of 
the University ‘that it was empowered to 
make the changes in the rules to meet 
the particular needg of the University so 
as to enable it to implement the provi- 
sions of Section 6 (2) of the Act in the 
way it thought fit. 


11. We think that the High Court 
was right in holding that the power to 
apply the rules “mutatis mutandis" does 
not include the power of amending the 
substantial provisions in the rules. The 
High Court held: “Formal and inconse- 
quential changes for dovetailing the rules 
into the frame-work of the Act, alone 
seems tobe. contemplated”, We think 


2324 S.C.  [Prs. 11-14] Cochin University v; N. Raman Nair (Beg 1) 


that the High Court was right in confin- 
ing the power of the University to mak- 
ing only what are necessary "adaptations"- 
so as to make the rules applicable to 
those in the service of the University in 
piace of the Government servants for 
whom they were promulgated. It could 
include a power to ignore only such parts 
as may be inapplicable or in conflict with 
the Act itself, An instance of this would 
be as pointed out above, commencement 
of the application of the rules after the 
Act came into force instead of in 1967 
when, according to a note in Rule 15, the 
Rules had to be enforced. The High 
Court rightly held that the Syndicate 
could not, in any: case, alter the provi- 
sions of Section 6 (2) of the Act itself 
which made it incumbent on the Univer- 
jsity to apply: the rotation rule, as con- 
templated under the rules, to every "ser- 
vice, class or category under the Univer- 
sity". It held that ‘if Section 6 (2) were 
to operate on its own terms, selection to 
the post of . Reader, for the first time 
made by the University. should, in the 
first turn. go to the candidate adjudged 
‘best on open competition, and only on the 
next turn or turns to candidates on the 
principle of communal rotation". 


12. If the post of Header in the 
Department of Hindi was the first to arise 
in service under the 
pears to be the position from Ex. P-3, an- 
application. of the rotation principle 
would compel the first appointment to 
take place on the basis of an open com- 
petition. That principle could certainly 
not be modified by the University by 
taking shelter behind the words “muta- 
tis mutandis”. It has been stated by the 
learned Counsel for the University that 
the validity of the impugned resolution 
: may be doubtful so far as the withdra- 

wal.of the post of Professor from the ap- 
plication of: the abovementioned rules 
is concerned, but, learned Counsel sub- 
mitted, we need not decide that question 
as we are not concerned here with an 
appointment to the post of a Professor. 
If, however, the Professors and Lecturers 
and Readers were all to fall in one class 
jt may become necessary to consider this 
question also. Moreover, we indicated 
below, the two parts of the resolution do 
not seem to be separable, It is true that 
Section 6, sub-section (2) lodges.in the 
University power to determine what 
should constitute a class or category of 
service under the University. No rigid 
formula to fit all circumstances can be 
laid down. and the authority concerned 
must be left to define, subject to constitu- 
tional limitations, what should be a class 
or category. But, this power would not, 
in our opinion, enable the University to 
dispense with the application of the rota- 
tion principle itself. to any particular 
class or category of service under the 





. Various classes 


University, as áp- ` 


ALR. 


University as appears to have been the 
real object of the resolution of 17-7-1972 
with regard to Professors. 


|| B. The word ‘service’ does seem 
to us to denote, as the High Court held, 
) E Or categories of posts 
within it. It is obviously the widest class. 
A classification which puts the whole 
teaching staff in one class for purposes 
of applying the rule would seem unas- 
sailable. But, one which puts all classes 
and categories of service from the peons 
to Professors together may, by destroy- 
ing the distinction ' between classes and 
categorles of service, seem to run coun- 
ter to the words used in Section 6 (2). As 
that question’ is not before us, we re- 
frain from deciding it. This provision ap- 
pears to us to be intended to ensure that, 
whatever may be the kind of post to be 


. held by a person in a service "under the 
University”. principles laid down in 
"Rules 14, 15, 16 and 17 must apply in 


making appointments to.it. We are not . 


: ealléd upon to decide, here what is meant 


by a.service "under the University" as it 
is admitted by both sides that this des- 
cription applies to the post of a Reader, 
Nor. have we to determine here the rea- 
sonableness of a classification which may 
put the teaching and non-teaching staff 


im one class or category... 


14. . It was submitted’ by learned 
Counsel for the University. that the re- 
solution of 17-7-1972 was intended to do 
no more than to categorise "Readers, 
Lecturers and Teaching Assistants’ by 
putting them into a single class or cate- 
gory, for applying the rules to them, "col- 
lectively", If that is all it was meant to 
do, apart from.attempting to place posts 
of Professors outside rules 14 to 17, the 


‘intention is expressed in very unsatisfac- 


tory and misleading language.. It is, of 
course. open to the University to pass a 
resolution which does not contravene 
Section 6 (2) of the Act. A resolution 
which merely “classifies or categorises 
posts in-a reasonable manner would not 
offend against statutory provisions, The 
resolution of 17-7-1972 is, however, at 
least partly invalid, on the face of it by 
attempting. to place appointments to the 
post of a Professor outside the reservation 
and rotation rules, altogether. and it is 
partly at least ambiguous so that it is dif- 
ficult to decipher its exact meaning. The 
second part seems designed, in so far as 
one may guess its meaning, to provide 
for “Other Backawrd Classes” a compen- 
satory quota of reserved appointments in 
a category other than that of Professors 
in lieu of the removal of posts of Profes- 
sors from subjection to the rules. If this 
is the real object as it seems to be, the 
intention was to alter the scope or ambit|- 
of the rotation rule. The second part is 
apparently a consequence of the exclu- 
sion of the Professors from the operation 
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of the rules ...... which is itself not per- 
missible ...... and not an adaptation for 


the purposes of applying the rules to the 
University. Thus the two parts seem to 
be inseparable. We, therefore, consider 
the resolution to be wholly invalid. The 
validity of Section 6 (2) has not been 
MIS HORE either in the High Court or 
ere, 


15. We have been informed at 
the Bar that both the 1st and the 3rd 
Respondents, that is to say, Dr. Nair and 
Dr. Ramchandra .Dev, are at present 
holding posts of Readers in the Hindi 
department as the needs of the Univer- 
sity have expanded. It may, however, be 
necessary to determine the order of their 
appointments after the University has 
laid down its own method of reasonable 
classification either of the whole teaching 
staff of the University collectively- or by 
putting various categories of the teaching 
staff into separate compartments for the 
application of the rules. We have held 
that the University has this power pro- 


vided it is exercised on good and reason-: 


able grounds. We have only indicated 
that, on such facts as have come to our 
notice, the particular vacancy .for which 
both Dr. Raman Nair and Dr. Ramchan- 
dra Dev were competing seemed to us to 
be the first to arise for the purposes of 
applying Section 6 (2) of the Act. As 
this matter was 
and the power:is vested in 
sity to make its own classification with- 


in the limits indicated by us, we think. 


that it is desirable that the University 
should be left to make its own reason- 
able classification in accordance with the 
principles laid down above by us so as to 
determine which of the two Readers was 
entitled to be appointed earlier. In other 
words, the Syndicate of the University 
will have to pass a fresh resolution which 
is in accordance with the law as.explain- 


ed by us and then to apply the rules in 


conformity with such a resolution in 
exercise of the powers possessed by the 
- University. . 


16. The result is that sa dismiss 
tbis appeal subject to the elucidation 
. given by Us of the manner in which the 
directions issued by the High Court to 
the University to act in accordance with 
Section 6 (2) of the Act are to be-carried 
out by the University. We make no order 
as to costs, ot 


Asst. Custodian, E. P. v. v. B. K. Agarwala ^ 


. Rehabilitation) Act (1954), 


not fully investigated, 
the Univer- ` 


v view N 


, Appeal dismissed, 
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(From: Allahabad) 
K. K. MATHEW AND 
.A, ALAGIRISWAMI, JJ. 
Assistant Custodian, E. P, and others, . 
Appellants v, Brij Kishore Agarwala and 
omera Respondents. 

Civil Appeal No. 170 of 1969. D/- 
7-10-1974. f 
~ (A) Administration of Evacuee Pro- 
perty Act (1950), Sections 2 (d) and (f), 
7, 8 and 58 (2) — U. P. Administration of 
Evacuee Property Ordinance (1 of 1949), 
Sections 2 (c) (i) and (ii), 5 and 6 — Vest- 
ing of evacuee property — Effect — Ac- 
quisition of such property under Sec. 12 
of Displaced Persons (Compensation and 
Rehabilitation) Act (1954) — Validity — 

placed Persons (Compensation and 
Section 12). 
Decision of All. H. C. Reversed. 
à An: evacuee property automatically 
vésts in the Custodian under Section 5, 
Notification under Section 6 of the U. P. 
Ordinance is not a necessary condition 
for such vesting. -Section 6 only enables 
the Custodian to notify the properties 
which have already vested in him ae 
the Ordinance.- . (Par 3) 

N, the wife of a Police Official of "thé 
then United. Provinces, was in Teheran 
in 1947 along with her husband. She 
migrated. to Pakistan in 1948. In 1962 
she came to India and sold the property 
which she had in Lucknow. Before the 
transaction the purchasers had enquired 
from the Assistant Custodian whether it 
Wás an evacuee property and had receiv- 
ed a.reply in the negative, The proper- 
ty was declared on 25-3-1963 as evacuee 
property and on 7-3-1964 a Notification 
was issued acquiring it under Section 12 
of the Displaced Persons (Compensation, 
and Rehabilitation) Act. On the questions 
whether N was an evacuee and the dis- 
puted property was evacuee property, 

~ Held that Section 2 (c) (ii) and not 

Section 2 (c) (i) of the U. P. Ordinance 
would apply in the instant case. In this 
was an evacuee and the property 
was evacuee property which automati- 
cally vested in the Custodian by virtue 
of Section 5 of the U. P. Ordinance, Not- 
withstanding the repeal of the Ordinance 
by Section 58 (2) of the Central Act, it 
continued to vest in him without any ac- 
tion under Section 7 of the Central. Act. 
The fact that the purchaser had made 
enquiry and was told that it was not an 
evacuee property did not make any dif- 
‘ference to the question. Decision of 
Alk-H, C. Reversed. (Para 5) 
Chronological Paras 


Custodian of Evacuee Property 


7 
I 1953 SC 298 =.1953 SCR 691, Ebra- 
i 7 


him. Aboobaker v. Tek Chand 


JB/IB/E211/4/HGP É 


2326 S:C.  [Prs. 1-5]- 


1951 AC 837 = (1951) 2 All ER 278, 
Howell v. Falmouth Boat Construction 
Co, Ltd. 6 

1949-1 KB 227 = (1948) 2 All ER 767, 
Robertson v. Minister of .Pensions 6 

The Judgment of the Court was deli- 
vered by 


ALAGIHISWAMI, J.:— Mrs. Zobra 
Naavi, the wife of a Police official of the 
then United Provinces (now Uttar Pra- 
desh) was in Teheran in the year 1947 
along with her husband, She purchased a 
property: from . the Improvement Trust, 
Lucknow for a sum of Rs, 6,400/-. It ap- 


pears that Mrs. Naqvi did not come. to’ 


India at all till 1962 when she sold this 
property to the sons of respondent No. 1 
and one Mrs. Jain. On 24-6-1949 the 
United Provinces Administration of Eva- 

fue Property Ordinance. 1949 came into 
orce. 


2. This would be a proper dike 
at which the relevant provisions of the 
Ordinance should be noticed, Under that 
Ordinance 'evacuee property" means any 
property in which an evacuee has any 
right or interest, or which is held by him 
under any deed of trust or other instru- 
ment, and an “unauthorised person” 
means any person (whether empowered 
in his behalf by the evacuee or other- 
wise) who, after the 15th day of August, 
1947, has been occupying, supervising or 
managing the property. of an evacuee 
without the approval of the Custodian. 
Under ‘Section 5 of that Ordinance all 
evacuee property situate in the United 
Provinces shall vest in the custodian, ~ 


3. We may now continue the nar- 
ration of events. Before the purchase of 
this property the 1st respondent had ap- 
plied to the 1st Appellant to be inform- 
- ed whether the property in question is an 
evacuee property and received a reply in 
the negative. But on 25-3-1963 the 1st 
appellant passed an order declaring the 
property as an evacuee property. It 
should be noticed that an evacuee pro- 
perty automatically vests in the Custo- 
dian under Section 5 and the notification 
under Section 6 of the Ordinance is not a 
necessary condition for such vesting. 
.Section 6 only enables the Custodian to 
notify the properties which have already 
vested in him under the Ordinance, On 
7-3-1964 a notification was issued acquir- 
ing the disputed plot under Section 12 of 
the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954: The 1st 


respondent filed a revision petition to . 
the Assistant Custodian General who-di- 


rected that the property should be hand- 


ed over to the Ist respondent but that | 


the sum of Rs. 42,000/- being the - sale 


price. of the property, which had been de~: 
Allahabad -Bank, Luck- 


posited with the All 
now could be taken by the Custodian. 
The ist a application to the 


2 


Asst. Custodian, E. P. v. B. K. Agarwala 


A.LR. 


zt appellant to issue a sale certificate in 

his favour not having produced any re- 
sult he filed a writ petition out of which 
this appeal arises, The petition was dis- 
missed by a learned Judge of the Allaha- 
bad High Court but on appeal a Division 
Bench of the High Ceurt allowed the res- 
pondents'.appeal This appeal has been 
filed on the basis of a certificate granis 
by the High Court, 


4, The learned Single Judge took 
the view that Mrs. N Was an 
evacuee because she had left Uttar 
Pradesh after the 1st day of March, 
1947 to a place outside the terri- 
tories of India. The Assistant Custodian 
General had also taken a similar view 
when the revision petition was filed by 
ist respondent before him. The Division 
Bench on the other hand took the view 
that as Mrs, Naavi had not left. the United 
Provinces on or after 1st March, 1947, but 
her husband had been posted in Teheran 
since some time in 1942 and she had mig- 
rated to Pakistan from Teheran after ist 
March, 1947, it would not make her eva- 
cuee under Section 2 (c) (i) of the Ordi- 
mance, It wag urged before the Bench 
that she would be an evacuee under Sec- 
tion 2 (c) (ii) of‘the Ordinance but the 
Bench refused to consider that question, 


5. Thus the first question to be 
decided is whether Mrs. Naqvi was an 
evacuee, As it is clear that she left the 
United Provinces even before the Ist 
March, 1947 and was in Teheran till she 
left for Pakistan from there, clause 2 (c) 
( would not apply to her but clearly 
clause X (c) (ii) would apply to her. There 
is no doubt that she was resident in Pa- 
kistan after the partition of India and 
she was, therefore, - unable to occupy, 
supervise or manage her property in the 
United Provinces. We do not think that 
the learned Judges of the Division Bench, 
who heard the appeal were right in re- 
fusing.to consider this aspect of the mat- 
ter. The 1st respondent in hig writ peti- 


“tion clearly averred. that as Mrs, Naqvi 


migrated to Pakistan from Persia she 
could not be treated as an evacuee, The 
order passed by the 1st appellant also 
proceeded on the basis that Mrs. Naqvi 
had migrated to Pakistan from Persia in 
1948 and was still living there. He also 
referred to the fact that she had sent the 
money from  Teharan in 1947. and the 
possession of the property had been taken 
by her son who came to India in 1848 for 
that purpose specifically. whereas Mrs. 
Naqvi continued to reside in Pakistan till 


-she came to India in 1962. for selling Ran 


plot and that she was a 

national In the revision petition filed 
before the Assistant Custodian General 
by the ist respondent ‘also it is admitted 
that Mrs. Naqvl migrated to Pakisian 
tron Teheran .as was oe by the Assis- - 


- fice. 
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tant Custodian, "Therefore, merely  be- 
cause in his order in revision the Assis- 


tant Custodian General had relied upon 


Section 2 (c) (i) to hold that Mrs. Naqvi 


was an evacuee that cannot prevent the 


consideration of the fact whether she was 
an evacuee under Section 2 (c) (ii). There 
ean be no doubt that she was an evacuee 
within the meaning of that word under 
Section 2 (c) (ii) and the property in 
question was an evacuee property. The 
property automatically vested in the Cus- 
todian by virtue of the provision of Sec- 
tion 5 of the United Res Ordinance 
No. I of 1949. -The U, P. Ordinance No. I 
of 1949 was repealed by Section 58 of 
the Central Administration of Evacuee 
Property Act, 1950. The result of such 
repeal and re-enactment was that the 
property in question. which had vested in 
the Custodian continued to vest in him 
notwithstanding the repeal of the Ordi- 
nance and there was no need to take any 
action under Section 7 of that Act. Such 
action is necessary only in cases where 
the property had rst. already, vested 
under the provisions of the repealed Ordi- 
nance, We do not consider that the fact 
that the ist respondent had made an en- 
quiry from the Assistant Custodian whe- 


ther the property in question was an. 


jevacuee property and was told that it was 
tior makes any difference to this. _gues- 
on. a 


6. We do not think that the ‘re- 


Hanes placed on behalf of the respon- 


Gents on the decision in Robertson v. 
Minister of Pensions (1949-1 KB 
where Lord Denning observed:  .. 


"I.come therefore to the most diffi- 
cult question in the case. Is the Minister 
of Pensions bound by the War, Office let- 


ter? I think he is. The appellant he are 


no doubt, that, ag he was serving in 

army. his claim to attributability Would 
be dealt with by or through the War Of- 
So he wrote to the War Office. The 
War Office did not refer him to the Minis- 
ter of Pensions. 
over the matter and assured the appel- 
Jant that hig disability had been accepted 
as attributable to military service. He 
wag entitled to assume that they had con- 
sulted any other departments that might 
be concerned, such as the -Ministry of 
Pensions, before they gave him the as- 
surance. He was entitled to assume that 
the board of medical officers who exa- 
mined him were recognised by the Minis- 
ter of Pensions for the purpose of giving 
certificates as to attributability. Can it 
be seriously suggested that, having got 
that assurance, he was not entitled to 
rely on it? In my opinion if a Govern- 


ment department in its dealings" with a. 


subject takes It upon itself to. assume au- 
thority upon g matter with which he is 
concerned, he is entitled to rely upon 


having the authority which it-assumes, He 


They assumed authority 


[Prs. 5-7]  — S.C. 2327 


does not know, and cannot be expected 
to know: the limits of its authority. The 
department itself is clearly bound, and as 
it is but-an agent for the Crown, it binds 
the Crown also; and ag the Crown is 
bound, so are the other departments, for 
they also are but agents of the Crown. 
The War Office letter therefore binds the 


.Crown, and, through the Crown. it binds 


the Minister of Pensions, The function 
of the Minister of Pensions is to admin- 
ister the Royal Warrant issued by the 
Crown, and he must so administer it as 
to honour all assurances given by or on 
behalf of the Crown." 

can help the respondents, That decision 
has been disapproved by the House of 
Lords in Howell v. Falmouth Boat Con- 
struction Co. Ltd., 1951 AC 837 at p. 845. 
Lord Simonds referred to the observa- 
tions of Lord Denning in (1949) 1 KB 227 
and observed: 

"My Lords, I know of no such prin- 
ciple in our law nor was any authority 
for it cited. The illegality of an act !s 
the same whether or not the actor has 
been misled by an assumption of autho- 
rity on the part of a government officer 
however high or low in the hierarchy. I 
do not doubt that in criminal proceedings 
it would be a material factor that the 
actor had been, thus misled if knowledge 
was a necessary element of the offence, 
and in any case it would have a bearing 
on the sentence to be imposed. But that 
is not the question. The question is whe- 
ther the character of an act done in face 
of a statutory prohibition is affected by 
the. fact that it. Has been induced by a 
misleading assumption of authority. In 
my opinion the answer is clearly No. Such 
an answer may make more difficult the 
task of ‘the citizen who is anxious to walk 
in thé narrow way, but that does not jus- 
tlfy-a different answer being given." 
Lord Normand in dealing with this ques- 
tion observed at page 849 after referring 
to the statement of law by Lord Denning: 


“As-I understand this statement, the 


respondents were. in the opinion of the 


learned Lord Justice, entitled to say that 
the Crown was barred by representations 
made by Mr. Thompson and acted on by 
them from alleging against them a breach 
of the statutory Order, and further that 
the respondents were equally entitled to 
say in a question with the appellant that 
there had been no breach. But it is cer- 
tain that neither a minister nor any sub- 
ordinate officer of the Crown can by any 
conduct or representation bar the Crown 


‘from enforcing a statutory prohibition or 


entitle the subject to maintain that there 
has been no breach of it." . 
We are of opinion that the view taken. by 

the House of Lords is the correct one and 


-not the one taken by Lord Denning, 


7. We see nothing in the decisions 


of this Court in Ebrahim Aboobaker v. 


X 
2328 S.C. [Prs. 1-2] 


‘Tek Chand. 1953 SCR 691 = CAIR 1953 SC 
°298) or Zafar Ali Shah v, Asst. Custodian , 
of Evacuee Property, 1962 (1) SCR 749 
which can be of any. help to the respon- 
dents. This appeal. therefore, would have 
to be allowed. 

8. But there is one further ques- 
‘tion to be decided. Once it is declared 
that this property is an evacuee proper 
it'is obvious that the sum of Rs. 42.000/- 
paid by the ist respondent to Mrs. Naqvi 
.and deposited by her in the Allahabad 
Bank, Lucknow - cannot also be an eva- 
cuee property, Either the one or the 
other can be an evacueee property. This 


sum must be held to be in trust for the . 


Ist respondent. This principle is not dis- 
` puted by Mr. G. L, Sanghi appearing on 
behalf of the appellants. While the ap- 
peal would be allowed there would be an 
‘order directing that the ist respondent 
would be entitled to withdraw the sum 
of Rs, 42,000/- deposited. by Mrs. Naqvi 
in the Allahabad Bank, Lucknow along 
with anv interést that might have accru- 
ed on it. In the circumstances of this 
case there wil be no order as to costs, - 

` Order accordingly. 


» 
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(V. 61. C 449). 


. (From: ILR (1070) 1: Delhi 504) 
K. K. MATHEW AND N.L. ` 
UNTWALIA,..JJ:. 


‘ Sudershan Kumar, Appellant ve ‘State 
of Delhi, Respondent, + ` 


Criminal Appeal. Nossa ot 1971; iDi- 


` 30-10-1974. 


(A) Penal Code (1860), Ss. 300, third- 
ly and 302 — Murder — Intentional, caus- 
ing of bodily injury-sufficient in ordinary 
course of nature to éaüse death — Accus- 
ed poured acid on body of deceased- — 
The burns were to the extent of.. 35 per 
cent of the body — Death — ‘Accused 
held, intended to cause such injuries and 
the injuries were sufficient in. ordinary 
course of nature to cause 
1958. SC. 465, -KoL ILR (o 
504, Affirmed, 


The accused poured acid on ABE body 
of the deceased who died in consequence 
thereof. ft was clear from the medical 
evidence that the injuries caused to the 
deceased were of a dangerous character 
and were sufficient collectively, in the 
ordinary course of nature to cause death. 


1 Delhi 


The medical evidence was clear that 35, 


per cent of the surface of the body of the 
-déceased was burnt as a result of the in- 
juries received by lier and that if the 
‘burn ‘exceeded :30 per cent, the: same 
would be dangerous'to life: It was also 


clear from the „prosecution evidence and: 





KR/KR/ES20/74/LGC : i 


Sudershan Ku mar v. State of Delhi (Mathew J.) 


' Cases 


Rs Lm ‘er x: 


death. AIR. 


‘she would not marry him, 


A. I. R. 


the dying declaration of the deceased that 
the accused threatened the deceased that 
if she did not marry him, she will have 


a lingering death. 


Held that the act of the accused in 
pouring acid on the boty was a pre- -plan- 
med one and he intended to cause the in- 
jury which he actually caused. As the 
injuries caused were sufficient in. the 
ordinary course, of nature. to.cause death, 
the accused was guilty.of an offence 
punishable under S. 302. ATR 1958 SC 


: E Foll; ILR (1970) 1 Delhi 504, Affirm- 


(Paras 9, 14, 15) 


The fact that the deceased lingered 
for about 12 days would not show that 
the death was not the direct result of the 
act of the accused in throwing acid on 
her. So also- the fact that the deceased 
developed symptoms of malaena and res- 
piratory failure ‘and they also contribut- 
ed to her death could not in any way 
affect the conclusion that the injuries 
caused by the acid, burns were the direct 
cause of-her death. . (Paras 9, 12) 


Referred : Chronological Paras 
AIR. 1958.SC 465 = 1058 SCR 1495 = 
.1858 Cri LJ 818, Virsa SERER y. State 
. of Punjab . 8. 


Judgment of the- Court. was détiver- 
ed by- 


: MATHEW, J.:— When the. E 


. leave -to appeal was granted, this Court 


limited it to the question of the nature 
of the offence committed by the appel- 


lant (accused) in causing the. death of one 


Maya Devi by pouring acid on her body. 
72...: The prosecution. ‘case .Was as 


' follows.. Maya Devi, aged ‘19. years, wat the 
. time of'her death was’ the “daughter of 
' Raj Kumari (P.W, 1). Both thé: mother 
_and daughter had-taken to the profession 


of dancing .and. singing and used. to live 


-in an apartment on G. B, Road, Delhi. 


The accused had illicit connection with ` 


- Maya Devi and he often used to-go to 


the residence of the deceased. The accus- 
ed wanted to marry Maya Devi but she 
declined as he was already married to 


 enother woman. A few days’ before the 


occurrence, the appellant took Maya Devi 
with him to his house and she stayed 
there for about 12 days.. Thereafter Maya 


.Devi was brought back by the accused 


to her mother's apartment. On that occa- 
sion also the accused asked Maya Devi 
to marry him but she refused, The ac- 
cused then threatened Maya Devi ‘that if 
she should 
either leave Delhi or he would kill her 
in stich a manner that she would have a 


. lingering. death. On August 14,:1967, at 
-about 6 A.M... Maya Devi was. lying on 


her cot with: her son aged about one 


‘month. Raj Kumari was lying on another. . 
'cot in the same room. The accused came 
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to the' room holding a jug containing acid 
and a bottle. The -accused -then poured 
the acid out of the jug on Maya Devi, 
her son and Raj Kumari. They started 
erying and the accused threw the jug on 
the cot and placed the bottle .on the 
ground and ran away. Maya Devi was 
thereafter removed to the City Clinic, 
Asaf Ali Road, New Delhi, a private hos- 
pital at about 6-30 A.M. Raj Kumari and 
the son of Maya Devi were also taken to 
the hospital They were examined by Dr. 


V. K. Jain. He found that Maya Devi had. 


extensive injuries on her person. The 
doctor found that there 
streaks and: patches of acid burns on the 
right arm and forearm of Raj Kumari. 
Acid burns were also found on the scalp 


of the child of Maya Devi. 


3. After getting first aid from the 
City Clinic, Raj Kumari went to Police 
Station Kamla Market and lodged the 
F.LR. at 8-30 A.M. The Assistant Sub-Ins- 
pector Surjit Singh went to the City 
Clinic and. found Maya, Devi lying in a 
precarious condition. She was not in a 
position to give ary statement. On Au- 
gust 16, 1967, the Assistant Sub-Inspec- 
tor went to the clinic and with the per- 


mission of Dr. Jain, recorded the state- 


inent of Maya Devi in which she stated 
that it was the accused who had thrown 
acid on her, her motber and her.son on 
the 14th morning, f " 


'4.. After August 16, 1987, Maya 
Devi started having toxaemia dnd infec- 
tion of the burns. It was, therefore, 
thought better to transfer her to ~ the 
Special Burns Unit in Safdarjang Hospi- 
. tal Accordingly, : on August 21, 1967, 
Maya Devi was admitted in the Safdar- 
jang Hospital at about 9 P.M. She was 
treated in that Hospital by: Dr. K: S. Raj 
Kumar, House Surgeon and Dr, (Miss) 
Nirmala Lakshmi Narain; On August 23, 
1967, Shri V. N. Chaturvedi, .Sub-Divi- 
sional Magistrate, Hauz Qazi‘, went to 
Safdarjang Hospital -and recorded the 
statement of Maya Devi. Ir t 
ment also she stated that the accused had 
thrown acid on her, her mother and son 
on the morning of August 14, 1967. Maya 
Devi died in Safdarjang Hospital at 2.50 
A.M. on August 26, 1967, The usual in- 
quest report was prepared and the dead 
body was sent to the mortuary. Post-mor- 
tem examination of the dead body .was 
performed by Dr. S. S. Kaushal on Au- 
gust 26, 1967 at 6 P.M. f . 


5. The accused, in his statement 
under Section 342, Cr. P. C. said that he 
never wanted to marry Maya Devi, that 
she wes living with him as his wife with- 
Qut any formal marriage, that he never 
threatened Maya Devi that in.case , she 
did not marry him he would kill her and 


Sudershan Kumar v. State of "Delhi 


"were. a few: 


' must be proved; . 


In that state- ~ 


(Mathew J.)  [Prs. 2-8] S.C. 2329 


that he did not go to the house of Maya 
Devi ón the morning of August 14, 1967 
with a jug and bottle of acid. 


' 6.- The learned Sessions Judge ac- 
cepted the prosecution case and convicted 
the accused under Section 302, I.P.C, and 
sentenced him to imprisonment for life. 
The conviction. and sentence were con- 


firmed by the High Court. 


1. . The appellant’s contention was 
that he did not intend to kill Maya Devi 
but intended only to disfigure her, and, 
therefore, the offence would fall either 
under Section 304, Part I or under Sec- 
tion. 326 of the Indian Penal Code. The 
offence of murder is defined under Sec- 
tion 300 of the LP.C. According to clause 
3 of that section, culpable homicide is 
murder if the act by which the death is 


'caused.is done with the intention of caus- 


ing bodily injury to any person and the 
bodily injury intended to be inflicted is 
suffielent in the ordinary course of na- 
ture to cause death. . . 


8. .In Virsa Singh v, State of Pun- 
Jab, 1958 SCR 1495 -at pp. 1500-1501 = 
(AIR 1958. SC 465 at p. 467 = 1958 Cri LJ 
-818 at p. 820), this. Court said: 


. “To put it shortly, the . prosecution 
must prove the following facts before it 
can-bring a .case . under Section 300 


Sdly": . T 


First, it must establish, quite objec- 


- tively, that a bodily injury is. present; 


Secondly, the nature 


t 


of the, injury 


CJ These are purely objective investiga- 
tions : 


Thirdly, it must be proved that there 


^ was an intention to imflict that particular 
: bodily injury, that is to say, that it was 
: not accidental or unintentional, or 
.'some other kind of injury was intended. 


that 


..' Once these three elements are prov- 
ed to. bẹ present, the enquiry proceeds 
further and, ; zu 
Fourthly, it must be proved thet the 
injury of the type just described made 
up of the three elements set out above is 
sufficient to cause death in the ordinary 
course of nature. This part of the enquiry 
is purely objective and inferential and 
has nothing to do with the intention of 


“the offender. 


Once these four elements are  esta- 
blished by the prosecution (and of course, 
the burden is on the prosecution through- 
out) the offence is murder under Sec, 300, 
3rdly. It does not matter . that there was 
no intention to cause death. It does not 


- matter that there was no intention even _ 
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to cause an injury of a kind that is suffi- 
cient to cause death in the ordinary 
course of nature,........ ? 


8. In the present case, it is esta- 
blished beyond all reasonable doubt that 
the accused intended to cause injuries by 
throwing acid and injuries were caused 
on the person of Maya Devi. Dr, V. K. 
Jain, who treated Maya Devi in the City 
Clinic has stated in his evidence that the 
injuries suffered by Maya Devi were 
_{sufficient collectively, in the ordinary 
course of nature, to cause death. The 
opinion of Dr, Jain is corroborated by the 
evidence of Dr. K. S. Raj Kumar. He said 
that the burns were to the extent of 35 
per cent. of the body. that if the burn ex- 
ceeded 30 per cent. the same would be 
dangerous to life and that the injuries 
on Maya Devi were dangerous to . life. 
Dr. S. S, Kaushal who: conducted the 
post-mortem examination was of the view 
that death was due to toxaemia and septi- 
semia from absorption of toxins on ac- 
count of the extensive superficial ulcera- 
tion of the body caused by some corro- 
Sive material, The evidence of these doc- 
tors would show that the injuries caused 
to Maya Devi were of a dangerous cha- 
. [raeter. The fact that Maya Devi lingered 
for about 12 days would not show  thet 
the death was not the direct result of the 
act of the appellant in throwing acid on 
her. The medical evidence is clear that 


35 per cent. of the surface of the body of: 


Maya Devi was burnt as a result of the 
injuries received by her. l 
“The involvement of one-third to 
one-half of the superficial surface of the 
body is likely to end fatally”. (See Modi’s 
Medieal Jurisprudence and Toxicology, 
l7th Edn., p. 196). . 
At orinn In suppurative cases, death 
may occur after five or six. weeks or even 
longer" (ibid, p, 198).” : $ 


10. Taylor says that after 
fourth day of the injury, "the chief. dan- 
ger to life is the occurrence of sepsis in 
the burned areas". (See "Taylor's Princi- 
ples and Practice of Medical Jurisprud- 
ence", 12th Edn., Vol. I, p. 331) ] 


11. It was contended for the ap- 
pellant that death of Maya Devi was not 
the direct result of the injuries caused by 
the acid burns but was on account of 
some supervening circumstances not re- 
sulting from the injuries amd therefore, 
the appellant could not be held guilty of 
murder, He relied on the evidence of 
Dr. (Miss) Nirmala Narain who 
had stated, on her cross-examination, that 
the cause of death of Maya Devi was 
malaena and respiratory failure. Malaena, 
according- to Dr. Jain is nothing but pass- 
. ing of old blood in the stools. The evis 


the 


dence of Dr. S. S. Kaushal who perform- 
ed the post-mortem examination of the 
dead body is definite. He says: 


"Death, in my opinion, was due toe 
toxaemia and septi-semia from absorption 
of toxins from extensive superficial ülce- 
ration of the body caused by some corro- 
sive material.” 


12. As already stated, the evidence 
of Dr. Jain and Dr. Raj Kumar is also 
io the effect that the injuries caused on 
Maya Devi were sufficient in the ordinary 
course of nature to cause death. The fact 
that Maya Devi developed symptoms of 
malaena and respiretory failure and they 
also contributed to her death cannot in 
any way affect our conclusion that the 
injuries caused by the acid burns were 
the direct cause of her death. 


“Since Curling first drew attention to 
the occurrence of duodenal ulcers after 
burns numerous cases have been record- 
ed both in vivo and post-mortem after 
burns. Petechiae of the stomach and duo- 
denum, often with erosions, occasionally, 
acute ulcers, is a more common. post-mor- 
tem findings: the condition is due to 
anoxia from hypotension and stasis. Tha 
large bowel may also be involved” (s 
Taylor's Principles and Practice of Medi- 
gr ia aa - 12th Edn, Vol I, 
p. . 


Modi, in his Medical Jurisprudence, bas 
stated that burns would. cause; 


“Inflammation of serous membranes 
and internal organs, such as meningitis, 
cedema, glottidis, pleurisy, 


peritonitis, 
bronchitis, broncho-pneumonia, pneumo- - 
nia, enteritis and perfora: ulcer of tha 


duodenum (17th Edn. p.197)" 


13. Nor is there any substance in 
the argument that Maya Devi was not 
given proper treatment and that her 
death was due to negligence of the doc- 
tors who treated her, The evidence shows 
that immediately after she received the 
injuries, she was taken to the City Clinic 
and there Dr, Jain treated her, As ‘her 
condition did not improve, she was re- 
moved to the Burns Unit of Safdarjang 
Hospital. There is no evidence that it was 
because she did not receive proper treat- 
ment that she developed  toxaemia and 
septi-semia, Explanation 2 to Section 299 
is relevant in this context: 


"Where death is caused by bodily in- 
jury, the person who causes such bodily 
injury shall be deemed to have eaused 
the death, although by resorting to pro~ 
per remedies and skillful treatment tha 
death might have been prevented”. 
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14. The argument of counsel that 
the accused only intended to disfigure 
Maya Devi and not io cause her death 
overlooks the evidence of Raj Kumari that 
the appellant threatened Maya Devi that 
if she did not marry him, she will have 
a lingering death and also the evidence 
furnished by the dying declaration of 
Maya Devi that the appellant threatened 
to kill or disfigure her with acid. 

15. The act of the appellant in 
pouring acid on the body was a pre-plan- 
ned one and be intended to cause the in- 
jury which he actually eaused. As the 
injuries caused by the appellant were 
sufficient in the ordinary course of na- 
ture to cauSe death, the appellant is 
guilty of an offence punishable under 
Section 302 of the Indian Penal Code. 

16. In these circumstances, we 
confirm the conviction and sentence and 


dismiss the appeal. 
Appeal dismissed. 





AIR 4974 PUPE COURT 2331 
(V 61 C 450) 
(From: Madras) 
M. H. BEG AND V. R. KRISHNA 
] IYER, JJ. 


P. J. Gupta and Co. Appellant v. 
K. Venkatesan Merchant and others, 
Respondents. 

Civil Appeal No. 254 of 1971, D/- 


11-10-1974. 

(A) Madras Buildings (Lease and Rent 
Control) Act (18 of 1960), Section | 10 (2) 
(ii) (a) — Provisions of Act apply to con- 
tractual tenancies also — Sub-letting by 
tenant in 1957 — He is liable to be evict- 
ed — Effect of Madras Amendment Act 
11 of 1964 — Madras Buildings (Lease 
and Rent Control) Amendment Act (11 of 
1964), Section 3). 

The provisions of the Act apply to 
all tenancies. A tenancy is essentially 
based on and governed bv an agreement 
of contract even when a statute  inter- 
venes to limit the area within which an 
agreement or contract operates, or, sub- 
jects contractual rights to statutory 
rights and obligations. Where the tenant 
has sublet in 1957 ie. subsequent to 1945 
the case would be covered by Sec. 10 
(2) (3) (a) and would be Hable to be 
evicted. (Para 4) 

Held, in the circumstances that the 


ease did not fall within Section 3 of the . 
Amending Act of 1964. The right of the 


landlord itself was created by the Am- 
endment Act. Before that the special 
remedy provided bv the Act was denied 
to him because of the nature of the pre- 
mises let and its monthly rent. Its bene- 
fit was extended to him in 1964 so that 
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he could use the procedure contained in 
Section 10 of the Act. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1974 SC 818 = (1974) I SCC 424, 

Raval and Co. v. K. G. Ramachandran 


4 
AIR 1960 SC 1291 = (1969) 3 SCR Hee 
Gappulal v. Dwarkadheeshii 
ATR 1967 Mad 57 = (1966) 2 Mad LJ 33 
(FB), Raval and Co. v. K. G. Rama- 
chandran 

The judgment of the Court was de- 
livered by ; 

BEG, J.:— The appellant was a 
tenant who obtained a lease of non-resi- 
dential premises situated in the City of 
Madras at Rs. 450/- per month from the 
landlord on 21-8-1944. On 9-3-1957, a 
portion of the premises was sub-let to 
Shawaran  Lachmandas. On 12-7-1957, 
another portion was sub-let to Umasar 
Corporation. At that time, there was 
nothing to prohibit sub-letting either in 
the lease deed or in the Madras Build- 
ings (Lease & Rent Control) Act, 1949, . 
which was applicable then. On 3-4-1963. 
the landlord executed another register- 
ed lease deed of the same property in 
favour of the appellant for a period of 
five years from 1-10-1961 at Rs. 600/- 
per month (incidentally, this period has 
also expired) This lease contained a 
provision against sub-letting. . Further- 
more, the Madras Buildings (Lease and 
Rent Control) Act, 1960, (hereinafter re- 
ferred to as 'the Act). repealing the Act 
of 1949, had come into force. The Act 
conferred a right under Section 10 (2) 
(H) (a) to evict the tenant on the 
ground: 


"(i) that the tenant has after the 
written 
Consent: of the landlord— 

(a) transferred his right under the 
lease or suD-let the entire building or any 
portion thereof, if the lease does not 
confer on him anv right to do so", 

On 26-4-1963, the appellant is said to 
have sub-let another portion of the pre- 
mises to the Umasar Corporation. On 
27-5-1964, K. Venkatesan, the respondent 
before us, became the landlord under a 
sale deed. In December, 1964. the- res- 
pondent landlord filed an application 
under Section 10 (2) (ii) (a) of the Act | 
to evict the appellant tenant and his sub- 
tenants from the whole property. On 
20-9-1965, the City Rent Controller pass- 
ed 7 order of eviction. 

2. On 26-3-1966, the Court of 
Smal] Causes at Madras allowed the 
tenants appeal because it held that the 
tenant had the right, under the original 
lease of 21-8-1944, to sub-let, and also 
because even violation of a clause of the 
subsequent lease of 3-4-1963, prohibiting 
sub-letting, did not entall'a forfeiture of 
tenancy rights under the provisions of 


‘ing with possession. 


.the procedure for. 


2332 S, C. {Prs. 2-5] 


the Transfer of Property Act. Its view 
was that, in a case of what it described 
as "a contractual tenancy", the provi- 
sions of the Transfer of Property Act ap- 
plied to the exclusion of the remedies 
provided by the Act so that, unless the 
lease deed itself provided fof a termina- 
tion of tenancy for sub-letting. in addi- 
tion to a condition against sub-letting, the 
tenancy right itself could not be forfeited 
or determined by such a breach of the 
contract of tenancy. 


3. Upon a revision application 


under Section 25 of the Act, the High . 


Court of Madras reversed the judgment 
and order of the Small Cause Court. It 
held that the relief against forfeiture was 
not obtainable in cases governed bv Sec- 
tion 114-A in the Transfer of Property 
Act where, as in the case before us, there 
was an express condition against assign- 
ing, letting. or parting of possession. The 
lease of 3-4-1963. bv which the rights of 
the landlord and tenants were held by 


. the High Court to be ‘governed on the 
: date of application under Section 10 (2) 


(ii) (a) of the Act, contained a prohibition 
against sub-letting which involved part- 
‘It also referred to 
Exhibit P-7, dated 12-11-1964, which was 
a notice of determination of tenancy on 
the ground of sub-letting. It held that, 
in any case, there was a proved sub-lett- 
ing on 9-3-1957 to Shewaran Lachmandas 
and that, although, there was:no prohibi- 
tion of-sub-letting at that time. the pro- 
visions of Section 10 (2) (ii) (a) of the Act 
became applicable on a paritv of reason- 
ing adopted by this Court in Gappulal v. 
Dwarkadheeshii (1969) 3 SCR 989 = (AIR 
1969 SC 1291) with regard to a similar 
situation under the Rajasthan Premises 
(Control of Rent & Eviction) Act. Hence, 
it allowed the respondent landlord’s ap- 
plication and restored the order of evic- 
tion -passed bv the City Rent Controller. 
This Court granted special leave to ap- 
peal against the judgment and order of 
the Madras High Court passed on 3-9- 
1970. 


4, It is diens from the majority 
view of this Court in M/s. Raval & Co. v. 
K. G..Ramachandran, AIR 1974 SC 818 
at p. 823, dismissing an appeal from a 
judgment of the Full Bench of Madras 
High Court, reported in AIR 1967 Mad 57 
(FB) that the Act "has a scheme of its 
own and it is intended to provide a'com- 
plete code in respect of both contractual 


tenancies as well as what are popularly 2 


called statutory tenancies”. In ‘other 
words, the. special procedure provided by 
the Act displaces the requirements of 
eviction . under the 
Transfer of Property Act and by an ordi- 
nary ‘civil suit. Therefore, we need not 


concern ourselves with the provisions of 


Transfer of Property Act. We need only 
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determine here whether the landlord 
respondent satisfied the conditions of 


Section 10 (2) (ii) (a) of the Act set out 
above. The High Court had held that a 
sub-letting had undoubtedly taken place 
in 1957. The Small Cause Court had con- 
sidered this fact to be immaterial on the 
ground that the provisions of the Act 
did not apply to a case, such as the one 
before us. which was, in its opinion. gov- 
erned by the provisions of the Transfer 
of Property Act only. We think that 
the provisions of the Act must necessarily 
apply to all tenancies. A tenancy is es- 
sentially based on and governed by an 
agreement or contract even when a sta- 
tute intervenes to limit the area within 
which an agreement or contract operates, 
or, subjects contractual.rights to statu- 
tory rights and obligations, In the case 
before us, the sub-letting was certainly 


.Subsequent to 1945 so that, on the plain 


language of the provision, the sub-letting 
of 1957 would be covered by Section 10 
(2) a (a) of the Act. `. 


.Mr. S. T. Desai, appearing on 
betat of the appellants, has. advanced a 
novel argument which had not. been put 
forward in. the Courts below.- It was 
that the rights of the parties were gov- 
erned by. the- provisions of the Act 
they stood when the Act was. passed in 


.1960. His contention was that, under the 


provisions of the Act, before its amend- 
ment by the Madras Buildings (Lease 
and Rent Control) Amendment Act XI of 


1964 (hereinafter referred to-as ‘the Am-^ 
omits clause (iii) : 


ending Act’), which 
from Section 30 ‘of the Act, the appel- 
lant was protected’ from. eviction. He 
relied strongly on Section 3 of the Am- 
ending Act which reads as follows: 
“3. Certain pending proceedings to 
‘Every proceeding in respect of 
any non-residential building , or part 
thereof ,pénding before any Court or 
other authority or officer on the date 
of the publication of this Act in the 


Fort St.. George Gazette and- instituted ` 


on the ground.that such building or part 
was exempt from the provisions of the 
principal Act by virtue of clause (iii) of 
Section 30 of the principal Act, shall 
abate in so far as the proceeding relates 
to such building or part. All rights and 
privileges which may have accrued be- 
fore such date to anv landlord in respect 
of anv non-residential building or part 
thereof by virtue of clause (ili) of Sec- 
tion 30 of the principal Act, shall cease 
and determine and shall not be enforce- 


. able: - 


Provided that nothing contained 
this section shall be deemed to invali- 


date any suit or.proceeding in which the - 


decree or order passed has been executed 
or satisfied in full before the date men- 
tioned in this section”, 


as. 


TE 
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6. The effect of Section 30 of the 
Act containing. clause (iii), which was 
omitted by the Amending Act, maw be 


Set out in the language of Section 30 it- 


e ^ 
- "30. Nóthing contained in this Act, 





shall apply to:— 
() XXX XXX 
(ii) xxx XXX 
(iii) Any non-residential building, 





the rental value of which on the date of 
the commencement of this Act, as enter- 
ed in the property tax assessment book 
of the Municipal Council, District Board, 











Panchayat or Panchayat Union Council 





.or the Corporation of Madras, 'as the 


case may be. exceeds four hundred rupees 
per mensem". 

7. The obvious result of S. 30 (ii) 
of the Act, as it stood before the amend- 


ment, was that, if the rental value of a. 


non-residential building. as entered. in 
the property tax book of the Municipa- 
lity, exceeded Rs. 400/- per mensem, a 
description which applies to the premises 
under consideration before us, the land- 


lord would have no right to proceed - 


against the tenant for eviction under Sec- 


tion 10 (2) (ii) (a) of the Act. Section 3 
of the Amending Act, on the face of it, 
applies to two kinds of cases. Its head- 


ing is misleading in so far as it suggests 


that it is meant to.apply onlv. to one of ` 
firstly, to` 


these two. kinds. It applies: 
caseg in which a proceeding has been 
instituted "on the ground” that a.non- 
residential building "was exempt ` from 
the provisions of the principal Act" by 
. "virtue of clause: (iii) of Section 30 of 
the principal Act" and is pending: and. 
secondly, to cases where “rights and 
privileges, which mav have accrued be- 
fore such date to anv landlord in res- 
eect of non-residential building by virs 
tue of clause (iii) of Section 30 of the 
principal Act" exist. In the kind.of case 
falling in the first category. the amend- 
ment says that the pending proceedings 
shall abate. As regards the second kind 
of case, the amendment says that “the 


rights and privileges of the landlord shall. 


cease and determine and shall not be 
enforceable”, 

8. On admitted facts, the proceed- 
ings under Section 10 (2) (ii) (a).of the 
Act, now before us. could not fall under 
the 1st category of cases contemplated 
by Section 3. And, we have been unable 
to see how any “rights or privileges of 

- the landlord" in respect of anv non-resi- 
dential building. which could have con- 
ceivably accrued’ or existed “by virtue 
of clause (ili) of Section 30 óf the prin- 

. eipa] Act", are involved. here:- Whatever 
rights the landlord respondent: had ac- 
quired- were due to the -omisston of 
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clause (iii) from Section 30 of the Act by 
the Amending Act of 1964 only. Prior to 


'the amendment, the effect of Section 30, 


clause (ii) of the Act was that 
the landlord had mo right to -pro- 
ceed under Section 10 (2) (ii) (a) of the 
Act. The effect of the amendment is 
that the landlord acquires a new right 
by the removal of this disability. Sec- 
tion 3 of the Amending Act could not 
possibly be so interpreted as to defeat 
the object of Section 2 which clearly 
amplifies the previously limited remedy 
by removing a restriction upon its use. 
Hence, we fail to see how any argument 
built around Section 3'of the Amending 
Act could help the appellant at all. Ap- 
parently, this is the reason why no such 
argument was advanced anywhere ear- 
lier. It is not necessary. for the pur- 
poses of the case before us, to speculate 


-about the types of cases which may ac- 


tually fall within the two wings of the 
obviously unartistically drafted Section 3 
of the Amending Act. It is enough for 


. us to conclude, as we are bound to on 


the language of the provision. that the 
case before us falls outside it. 


9. Learned counsel for the 
pondent has, quite . correctly. contended 
that the right itself was-created by the 
amendment of 1964 so far as the land- 
lord respondent is concerned. Before 
that, the special remedy provided by the 
Act was denied to him because of the 
nature of the premises let and its month- 
ly rent. Its benefit was extended to him 
in 1964 so that, after the amendment, he 
could use the procedure contained in Sec- 
tion 10 of the Act: The amendment re- 
celved the assent of the President on 5-6- 
1964 and was published in the State . 
Gazette: on` 10-6-1964. The proceeding 
under Section 10 (2) (ii) (a) of the Act 
was commenced in December. 1964. We 
find no force whatsoever in the appeal 
before us. The parties agree that the 
appellants will get -six months from to- 
day to vacate the premises. Subject to 
the undertaking bv the appellants and 
respondent landlord to give effect to this 
agreement this appeal is dismissed with 
costs. - 

Appeal dismissed. 
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A.. N. RAY. C: J.. K. K. MATHEW AND 
: . A. ALAGIRISWAMI, JJ. 
-  Dilawarsab Babusab Mullasab and 
others, Appellants v. Spl. Land  Acan. 
Officer, Respondent. ] 
~ -Civil Appeals Nos. 1703- 1706 of 1973. 
D/- 8-10-1974. 
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(A) Land Acquisition Act (1894), Sec- 
tion 23 — Compensation — Determina- 
tion of — Duty of Court — Best evidence. 

The Court should not place ‘too much 
reliance on the oral evidence on behalf 
of the claimants about the income from 
the lands. The best evidence would be 
the evidence of sales of similar lands at 
about the time of the notification under 
Section 4 (1). (Para 9) 

(B) Land ‘Acquisition Act (1894), Sec- 


tion 25 (2) — Rule as to amount of com- 


: pensation. 

Where the parties- had not appeared 
before the Land Acquisition Officer and 
put forward any specific amount as the 
compensation due they would not be en- 
titled to anv compensation higher than 
what was awarded bv the Land Acauisi- 
tion Officer. (Para 10) 

The judgment of the Court was de- 
livered by ` | 

ALAGIRISWAMI, J.:— These four 
. appeals arise out of the judgment of the 
High Court of Mysore in four appeals in 
certain land acquisition matters. 


2. The lands with the acquisition 


ef which we' are concerned were acquir- 
ed bv the Government of Mysore for the 
Malaprabha project. They are situated 
in Gondi village of Parasgad Taluka. The 
preliminary notification under Section 4 
was published on 26-9-1963 and 12-12- 
1963 and the Land Acquisition Officer 
made his award on 22-3-1969. The ap- 
pellants*applied for reference to the 
Civil Court under Section 18 of the Land 
Acquisition Act., The Civil Judge. Bel- 
Baum considered these four cases along 
with another case, with which we are not 
. concerned, and delivered a common iudg- 
ment in all the five cases. 


3. In L. A. C. No. 990 of 1970 a 
total extent of 7 acres 27 gunthas were 
acquired. The Land Acaulisition Officer 
had granted compensation at the rate of 
Rs. 1,200/- per acre in respect of 6 acres 
17 gunthas. For all these lands the Civil 
Judge granted compensation at the rate 
of Rs. 4,000/- an acre. It should be 
noticed at this stage that the claimants 
did not file any claims when they receiv- 
ed notice under Section 9 of the Land 
Acquisition Act. 


4. In L. A. C. No. 991 of 1970 the 
extent of land involved is 24 acres and 15 
gunthas. Out of these the claimants said 
that 10 acres is bagavat and 14 acres 15 
gunthas is jirayat. Here also thev 
‘not file any claim under Section 9. The 
Land Acquisition ‘Officer had granted 
compensation at the rate of Rs. 3,500/- for 
. one acre and Rs. 2,000/- per acre for two 
acres and Rs. 1.200/- per acre for the 
balance of 21 acres -15 gunthas. The 
Court took Rs. 300/- per acre as the an- 
nual income of the bagavat land and 
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Rs. 200/- per acre for jiravat land and on 
that basis allowed Rs. 6,000/- per acre 
compensation for bagayat lands and 
Rs, 4,000/- per acre for the jiravat lands. 

5. In L. A. C. No. 993 of 1970 the 
lands involved were 10 acres 5 gunthes. 
The Court took Rs. 200/- per acre as the 
annual income and: allowed compensation 
at the rate of Rs. 4,000/- per acre. 

6. In L. A. C. No. 994 of 1970 
land measuring 12 acres 37 gunthas was 
involved. The Land Acquisition Officer 
had granted Rs, 1,300/- per acre. The 
Court took’ Rs. 200/- per acre as the an- 
nual income and fixed Rs. 4.000/- ag the 
compensation per acre. It was alleged 
in this case that except the notice of pay~ 
ment no other notice was.served. 

T. The High Court did not discuss 
the evidence in any of these appeals, but 
on the basis of their judgment in M. F. A. 
No. 68 of 1971 fixed the compensation for 
bagayat lands at Rs. 4,000/- per acre and 
for jirayat or kushki lands at Rs. 2,500/- 
per acre. 

8. Before us it wag urged that 
M, F. A. No. 68 of 1971 was concerned 
with the Jands in the village of Badli and 
that as lands in as many as 34 villages 
were acquired for the Malaprabha pro- 
ject the prices fixed for lands in one vil- 
lage cannot be made the basis for fixing 
the compensation in respect of the lands 
in another village. It was urged that the 
evidence'available in the case which had 


` been.discussed by the Civil Judge had not 


been discussed at all bv the High Court. 

9. It is to be noted that according 
to the data furnished by the Agricultural 
Research Station the net annua] income 
was Rs, 87.59 per acre. On that basis the 
compensation which the parties would 
have been entitled to in respect of kushki 
lands will be only about Rs. 1750/- as 
against the sum of Rs..2500/- per acre 
granted by the High Court. The Civil 
Judge has placed too much reliance om the 
ora] evidence on behalf of the claimants 
about the income from the Jands. That was 
merely ora] evidence and was mot sup- 
ported by any documentary evidence. 
The best evidence would have been the 
evidence of sales of similar lands at about 
the time of the notification under Section 
4 (1). But no such evidence was produc- 


ed. 

10. In the circumstances we are 
not able to hold. that the High Courts. 
judgment is unsupportable though we 
feel it would have been better if the-High 
Court had written a more reasoned Judg- 
ment. Considering also the fact that in 
three of these appeals at least, the parties 
had not appeared before the Land Ac- 
quisition Officer and put forward any 
specific amount as the compensation due 
they would not have been entitled to any}. 
compensation her than what was 
awardéd iby the Land Acauisitlon . Off- 
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cer, We od add that in one case, 
that is M. F. A. No. 83 of 1972, it is ad- 
mitted on behalf of the respondents that 
a mistake had crept in in mentioning 
Rs. 2,000/- instead of Rs. 2,500/- an acre. 
In that appeal alone, that is C. A. No. 1703 
of 1973, the judgment of the High Court 
will be modified to substitute the sum of 
Rs. 2,000/- for Rs. 2,500/- Otherwise, 
the appeals will stand dismissed. In_the 
circumstances of this. case there will be 


no order as to costs. 
. , Appeals dismissed. 





AIR 1974 SUPREME COURT 2335 
(V 61 C 452) 
(From: Punjab) 
A. N. RAY, C. J., K. K. MATHEW 
AND A. ALAGIRISWAMI, JJ. 
The State of Punjab, Appellant v. 
Bhagat Ram, Respondent. 


Civil Appeal No. 4 of 1970,` D/= 


9-10-1974, 

(A) Constitution of India, Art. 311 
— Reasonable opportunity — Copies 
of statements of witnesses examined 


during investigation must be supplied ~ 


to Government servant. 

It is unjust and unfair to deny the 
Government servant copies of state 
ments of witnesses examined during 
investigation and produced at the in- 
quiry in support of the charges levell- 
ed against the Government servant. A 
synopsis does not satisfy the require- 
ments of.giving the Government ser- 
vant a reasonable opportunity of show- 
ing cause -against the action proposed 
to be taken. Though the Government 
servant’ is givén an opportunity to 
cross-examine the witnesses unless the 
statements are given to him he will 
not be able to have an effective and 
useful cross-examination. Decision of 
Punj. H.C. Affirmed. (Paras 7. 8) 

The Judgment of the Court was 
delivered by 

. RAY. C. J:— This appeal by cer- 
tificate turns on the question as to 
whether the State gave the respondent 
a reasonable opportunity as contem- 
. plated by Article 311 of the Constitu- 
tion. 

2. The respondent was a Sub 
Divisional Officer. The State ordered 
a departmental enquiry against the 
respondent, 


3. The respondent filed a suit . 


for a declaration that the dismissal of 
the respondent was illegal. One of the 
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grounds challenging the order of dis- 
missal was that copies of statements 
recorded by the police in the course of 
investigation of the witnesses proposed 
to be examined at the departmental 
enquiry were not supplied by the 
State to the respondent in spite of the 
request in that behalf. 

4. The trial Court found that 
copies of the statements of the  wit- 
nesses as recorded by the Vigilance 
Department during the preliminary 
enquiry were not supplied to the res- 
pondent but only the synopsis was 
given. The trial Court, therefore, held 
that no reasonable opportunity was 
given to the respondent. . 

The High Court upheld the 
decision. 


6. The State contended that the 
respondent was not entitled to get 
copies of statements. The reasoning of 
the State was that the respondent was . 
given the opportunity to  cross-exa- 
mine the witnesses and during the cross- 
examination the respondent would have 
the opportunity of confronting the wit- 
nesses with the statements. It is con- 
tended that the synopsis was adequate 
to acquaint the respondent with the 
gist of the evidence. 

ra fs The meaning of a reasonable 
opportunity of showing cause: „against 
the action proposed to be taken is that 
the Government servant is afforded a 


- reasonable opportunity to defend him-. 


self against charges on which inquiry : 
isheld. The Government servant should 
be given an opportunity to deny his 


.guilt and establish his innocence. He 


can do so when he is told what the 
charges against him are. He can do so 
by cross-examining the witnesses pro- 
düced against him. The object of sup- 
plying statements is that the Govern- 
ment servant will be able to refer to 
the previous statements of the  wit- 
nesses proposed to be examined against 
the Government servant. Unless the 
statements are given to the Govern- 
ment servant he will not be able to 
have an effective and useful cross-exa- 
mination. 

8. It is unjust and unfair to 
deny the Government servant copies of 
statements of witnesses examined . 
during investigation and produced at 
the inquiry in support of the charges 
levelled against the Government ser- 
vant.. A synopsis does not satisfy the 
requirements of giving the Govern- 


d. x 
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ment servant a reasonable opportunity 
of showing cause against the action 
proposed to be taken. 

9. For these reasons the appeal 
is dismissed. e State will pay costs 
to the respondent 


Appeal dismissed.. 
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(V 61 C 453) 
: (From: Delhi) 
^B. R. KHANNA AND P. K. 
: GOSWAMI, JJ. 
- Ved Prakash Handooja, Appellant 
v. Delhi Administration, Respondent. 
. Criminal Appeal No. 34 of 1974, 
.D/- 20-3-1974. -> 
(A) Penal Code (1860), S. 409 — 
Sentence — Criminal breach of trust 
of the sum of Rs. 8898—38 by the cash 
clerk of the .Milk -.Scheme.—. Appeal 
against conviction — During pendency 


~. clerk depósiting Rs. 9000/- towards fine 


which: was imposed . with a view to 


reimburse the Milk Scheme — Held,- 
-. ness hevhad. gone to “Karnal. It was 


"denied *by the appellant that he had 
. embezzled -any amount. à - 


cused deposits additional. fine of Rupees . ` 


that it would meet the ends of justice 
if sentence of R. L is reduced to period 
‘already undergone provided the ac- 


2000/-. : . (Para 4) 
The Judgment of the Court was 
delivered by. 

. " KHANNA, J:— ‘The appellant -was 
tried in the court. ‘of: Magistrate Ist 
Class Delhi for an offence under Sec- 


-tion 409 Indian Penal Code and-wa$' 


acquitted. On appeal filed by the 
State, the Delhi High Court reversed 


. the. judgment of the trial court ‘and’: 
convicted the appellant under Section ` 
409 Indian Penal Code and sentenced” 
him to undergo rigorous imprisonment. 
for a period of one year and to pay a. 


fine of Rs. 9,000/- or in default to 
undergo rigorous imprisonment for a 
further period of six months. It was 
also directed that out of the fine, if 
recovered, Rs. 8,898.38 be paid to the 
Delhi Milk Scheme. The appellant 
then eame up in appeal to this Court 
by special leave. The leave was, how- 
ever, restricted to the question of sen- 
tence only. This Court also directed 
that the appellant be enlarged on bail 
SO as to be in a position to raise re- 


. sources to pay the amount of fine im-. 


posed upon him. 
2. The appellant was einnlóved 
as a cash clerk in the 


CR/JR/B399/74/BDB `; a 





Delhi Milk . . 
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Scheme. His duty was to collect cash 
from the milk’ depots assigned to him. 
It is stated that from September 18, 
1966 to September 23, 1966 the appel- 
lant received Rs.°8, 898. 38 from the de- 
pot managers of the various -depots 
which were under his charge, but fail- 
ed to deposit the same with the Delhi 


. Milk Scheme. The appellant absented : 
himself with effect from: September 


24..1966. Report to the police was. 
thereupon made by the Administrative 
Officer of the Delhi Milk Scheme on 
September 27, 1966. A case was there- ` 
upon registered under. Section 409 
Indian Penal Code against the appel- 


. lant. After investigation. the appellant 


was sent up for trial. At the trial the. 
appellant in his. statement under Sec- 
tion 342 of the Code of. Criminal Pro- 
cedure stated that he became ill on 
September 18, 1966 and as such could 
not collect the cash amounts from the 
various depot managers. The appellant 
further. stated that because of ‘his ill- 


E 3. ^ The High Court after ud 
dering the material on record came to 


~ the conclusion: that the prosecution 
< Case. about the appellant having com- 
. mitted criminal breach of trust of. the 


sum of Rs. 8,898.38 was proved against. 


: him beyond doubt. The appellant was 


accordingly convicted: and « ATERN 
..88, above eT l 
A As imettioned . earlier, the. 


only. question with which we are con- 
cerned is with regard to the- sentence 
which should be awarded to thé ap- 
pellant. The appellant has during.the 
pendency of the appeal deposited 
Rs. 9,000/- with a view to reimburse 
the Delhi Milk Scheme to the extent 
of Rs, 8,898.38. In our opinion, it would 
meet the ends of justice if the sen- 
tence of imprisonment awarded to the 
appellant is reduced to the period al-[: 
ready undergone by him. provided he 
pays, in addition to the amount depo-| ` 
sited, a fine of Rs. 2,000/-. We order 
accordingly. In default of payment of 
fine, the appellant shall undergo rigo- 
rous imprisonment for a further period 
of three months. The amount of fine 
may be deposited in this Court today. 


Appeal allówed. 
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AIR 1974 SUPREME COURT -2337 
(V 61 C 454) 
R. S. SARKARIA AND A. C. 
. GUPTA, JJ. : 

Vakil Singh, Petitioner v. State of 
-Jammu and Kashmir and another, Res- 
pondents. : 

Writ Petn. No. 132 of 1974, D/- 
10-10-1974. - : 

. (A) Maintenance of Internal Secu- 
rity Act (1971) S. 8 — Grounds — 
Term “grounds” means materials on 


which order of detention is primarily - 


based. 


The “grounds” within the contem- 
plation of Section 8 (1) means ‘mate- 


rials’ on which the order of detention ` 


is primarily based. Apart from conclu- 
sions of facts "grounds" have a factual 
constituent also. They must contain 
the pith and substance 
facts but not subsidiary facts or evi- 
dential details. (Para 29) 


Where the detention was made on 
grounds of espionage, and the basic 
facts, as distinguished from factual de- 
tails, were incorporated in the mate- 
rial communicated.to the detenu he 
having been told the name of the noto- 
rious PAK agent and courier through 
whom he was supplying the informa- 


tion about the Indian Army and was. 


further informed about the places in 
Pakistan which he was visiting and 


that in lieu of ‘the supply of this infor- . 


mation he was receiving money from 
Pakistan nothing more, held, was.re- 
quired to be intimated to enable him 
to make an effective representation. 
Hence the order of detention did not. 
suffer from any defect which would 
warrant an interference- by the 
Supreme Court. . (Paras 29, 30, 31) 
Cases Referred: Chronological Paras 
AIR .1974 SC 679 = 1974-1 SCC 637 
= 1974 Cri LJ 606, Shaik Hanif v.. 
State of West Bengal ore 15 
AIR 1974 SC 806 = 1974-1 SCC 645 
= 1974 Cri LJ 690, Bhut Nath v. 
State of West Bengal 15 
AIR 1973 SC 1331 = 1973 Cri LJ 1270, 
Deben Das v. State of West ' Ben-. 
gal 15 
The Judgment of the Court “Was 
delivered by 





SARKARIA, J.: c. The ai once 
challenges the validity of the order, 
JR/JR/E217/74/MVJ P 
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of his detention’ passed by the District 
Magistrate; Jammu under Section 3 a) 
of the Maintenance 6f Internal Secu- 
rity Act, 1971 (for short 'the Act"). 


i 2. The petitioner is a resident 
of Pindi Charkan Kalan P. S. Bishna, 
District Jammu. He was arrested on 
April 9, 1973 in connection with a case 
registered at that Police Station under 
Ss. 3 and 6 of the Indian Passport Act, 
Section 2 read with.Section 3 of the 
Egress and Ingress Movement Con- 
trol Order, Section 4 read with S. 5 of 
the Explosive Substances Act and Sec- 


: tion 25: of the Indian Arms Act, He 


was produced before the Executive 
Magistrate lst Class, Bishna on April 
10, 1973 and remanded to police cus- 
tody for 10 days. He was kept in Police 
Station, Bishna upto April 14, 1973 and 
thereafter transferred to the Addi- 
tional Police Lock Up, Sadar, Jammu 
for interrogation. On April 20, 1973, 


the Chief Judicial Magistrate reman- 


ded him to police custody for a fur- 
ther period of five days. After interro- 
gation, he was let off by the police on 
April 24,1973 under S. 169 of the Code 


'of Criminal Procedure for want of. 


sufficient evidence. 


3. According to the  counter- 
affidavit filed on behalf of the Respon- 
dents, the petitioner was, about 5 days 
after his release, arrested from his 
vilage Pindi Charkan Kalan by the 
Station House Officer, Bishna on April 
29, 1973 in execution: of the impugned 
order of detention that had been pass- 
éd against him by the District Magis- 


: trate on April 27, 1973. He was com- 


mitted to Central Jail, Jammu on April 
30, 1973. 


4. The order of detention stated 
that the District Magistrate was satis- 
fied that with a view to preventing 
ihe petitioner "from acting in any 
manner prejudicial to the security of 


.the State it is necessary so to do." 


' 5.:; "The particulars of the 
grounds of detention which according 
to the respondents, were served on the 
detenu, were:. 


"Shri Vakil Singh cited above is’ 


an Pak Agent, who worked for Pak 


FIU: He supplied Indian Army infor- 
mation ío Pak FIU Officers through 
Mian Reham of Jumbian-a notorious 


-Pak agent :and courier. He also paid 
. "various;visits to: Pudwal, Maharajke 
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and Sialkot for supplying of Indian 
Army Intelligence to Pak FIU Officers. 
In lieu of the same he had been receiv- 
ing money from Pak FIU.” 


6. Mr. Mukhoty, learned Coun- 
sel appearing as amicus curiae for the 
petitioner has sought to make out these 
points: (1) The detaining authority has 
been extremely casual in its approach 
and the impugned order was passed 
without application of mind; (2) Nei- 
ther the grounds of detention nor the 

- order of the State Government con- 
firming the detention were communi- 
cated and explained -to the detenu; (3) 
The grounds of detention are vague 
and, in consequence, the detenu ‘was 
deprived of the opportunity of making 
aproper representation, (4) Assuming 
that the order of detention was served 
on the detenu, it was served when the 
latter was already in jail. In sucha 
situation, it could not be predicated 


that the order had been passed with 


a view to prevent him from acting in 
a manner prejudicial to the security 
of the State. The order of detention 
therefore is an act of colourable exer- 
cise of jurisdiction. i 

T. In amplification of the first 
and the fourth points, Mr. Mukhoty 
has invited our attention to the copy 
' of the communication, dated April 27, 
1973, (hereinafter referred to as the 
'eommunication) whereby the grounds 
specified in the Annexure thereto were 
sent to the Superintendent, Central 
Jail for service upon the detenu. 
Stress has been placed on the words 
"has been detained" and “has been 
ordered" in the body of this communi- 
cation and on the endorsement there- 
under to the effect: 


"Copy to (1) The Superintendent. 
Central Jail, Jammu in duplicate for 
informing the detenu accordingly." 

8. It is argued that the words 
"has been detained" occurring in the 
opening paragraph of this communica- 
tion and "informing the detenu" in the 
endorsement to the Superintendent, 
Central Jail indicate that the petitioner 
was on that date ie. April 27, 1972, an 
inmate of the Central Jail. In this 
connection Counsel has referred to the 
averments in paragraph 2 of the writ 
petition which are to the effect that 
after his arrest on April 9, 1973,- in 
respect ofthe investigation of substan- 
tive offences, the petitioner was never 
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released from custody till his transfer 
to the Central Jail, Jammu on April 
30, 1973. 


9. Mr. Mehta, learned Counsel 
for the Respondent-State on the other 
hand, submits that the copy of the 
communication (Annexure 'D') should 
be read along with the detention order 
(Annexure 'A'" and the categorical 
averments made in the two counter- 
affidavits filed on behalf of the State. 
Thus read, it is maintained, it would 
be clear that on April 27. 1973, the 
petitioner was not in custody. 


10. It appears to us that the 
contention of Mr. Mehta must prevail 


11. It is the case of the peti- 
tioner himself that he was committed 
to the Central Jail, Jammu on April 
30, 1973. No eapital therefore could be 
made out of the endorsement, dated 
April 27, 1973, asking the Superinten- 
dent. Central Jail, Jammu to serve the 
grounds annexed to that letter upon 
the detenu. Obviously, the communi- 
cation together with the endorsement 
thereunder to the Superintendent, Cen- 
tral Jail, was prepared, in anticipation 
of the arrest and admission of the peti- 
tioner to the Central Jail, Jammu in. 
pursuance of the order of detention. 
The mere fact that this communication 
and the endorsement to the Superin- 
tendent of Jail bear the date 'April 27, 
1973', is of no avail to the petitioner 
when it is common ground that on 
that date he was not an inmate of the 
Jail. For the same reason, the words 
"has been detained”. in the communica- 
tion could not, by any stretch of lan- 
guage, be construed as indicating that 
on April 27, 1973, the petitioner was in 
detention. They occur in association 
with the phrase "in pursuance of Order 
No. 7 of 1973, dated April 27, 1973” 
and have to be read in the context of 
that order. 


12. It may be noted that S. 5 
of the Act gives power to the detain- 
ing authority to specify the place of 
detention in the order of detention. In 
view of this provision, the District 
Magistrate specified the Central Jail, 
Jammu as the place of detention. Sec- 
tion 4 of the Act says that a detention 
order may be executed in the manner 
provided for the execution of warrants 
of arrest under the Code of Criminal 
Procedure. Accordingly, the endorse- 
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ment in the detention 
April 27, 1973, stated: 

“Forwarded in duplicate to Shri 
Hari Chand S.L,S.H.O. P/S Bishna for 
execution of the order as provided by 
Section 4 of the Maintenance of Inter- 
nal Security Act 1971. Notice of the 
order shall be given to Vakil Singh 
s/o Inder Singh Caste Jat r/o Pindi 
Charkan Kalan Police Station Bishna 
District Jammu by reading over the 


same to him. - 

13. It is against this background 
that the statements in the counter-affi- 
davits are to be appreciated. 


14. Originally, the  counter- 
affidavit in this ease on behalf of the 
Respondents. was filed by Shri Pearey 
Lal Tiku, Under-Secretary in Home 
Department, Government of Jammu 
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order, dated 


silent with regard to certain facts, the 
respondents were allowed by an order 
of this Court to file & further and bet- 
ter affidavit. Accordingly, they Have 
filed the further affidavit which has . 
been sworn to by Shri G. N. Ahengar, 
Deputy Secretary to the Government 
of Jammu and Kashmir, Home Depart- 
ment. i ; 


15. Mr. Mukhoty took excep- 
tion to these affidavits on the ground 
that neither of them had been sworn 
by the District Magistrate who passed 
the detention order. It. was pointed out 
with reference to the verifications that 
the deponents had not personally dealt 
with the case of the detenu., In sup- 
port of his arguments, learned Counsel 
referred to some rulings of this Court 
(i.e. Deban Das v. State of West Ben- 
gal, AIR 1973 SC 1331 — (1973 Cri LJ 
1270); Shaik Hanif v. State of West 
Bengal, (1974) 1 SCC 637 = (AIR 1974 
SC. 679 = 1974 Cri LJ 606) and Bhut 
Nath v. State of West Bengal, (1974) 1 
SCC 645 — (AIR 1974 SC 806 — 1974 
Cri LJ 690)). wherein it was stressed 
that the best-informed person to file 
acounter-affidavit in response to a rule 
nisi issued by this Court, is the person 
who passed the detention order. 


16. The Deputy Secretary, 
however, has explained that Shri Par- 
ma Nand, who had passed the deten- 
tion’ Order, "is no longer. District Magis- 
trate Jammu and is not available for 
swearing this affidavit". In view of 
the fact that this further affidavit has 


. Secretary has stated that 


' leased by the Police 
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been filed at: short notice with the 
permission of this Court, we think that | 
the explanation given for not filing 
the affidavit of Shri Parma Nand is 
not unsatisfactory. The Under-Secre- 
tary and the Home Secretary who have 
filed the first and the subsequent affi- 
davits, respectively, are responsible 
officers in the Home Department of 
the Secretariat, which, as stated by 


"Mr. Mehta at the Bar, deals with the 


case of such detenus. 

17. In the Counter, the Deputy 
] "the peti- 
tioner was first arrested by the Police 
of Police Station Bishna on April 9, 
1973, for investigation of the case FIR 
No. 9 of 1973 registered in that Sta- 
tion. He was kept in custody under 


, orders of remand obtained Magis- ' 
and Kashmir. As this affidavit was ' and obtained from Magis 


trates for interrogation, and was re- 
under S. 169, 
Cr.P.C. for want of sufficient evidence 
on 24-4-1973. He was rearrested by 
Station House Officer, Bishna in exe- 
cution of the Detention Order dated 
27-4-1973 passed by the District Magis- 
trate Jammu on 29-4-1973, and at the : 
time of this arrest the detention order 
was read over and explained in Dogri 
language to the petitioner who then 
signed in English, on the back of the 
Order. The deponent has categorically 
stated that "the petitioner was not in 
custody at the time of service of De- 
tention Order". He has further averred 
that the petitioner was lodged in Cen- 
tral Jail, Jammu on 30-4-73 and was 
served with the grounds of detention 
on the same date through the Superin- 
tendent of the Jail and the grounds of 
detention were explained to him "in 
vernacular” and "in token thereof peti- 
tioners’ signatures were taken". "Peti- 
tioner was duly informed that he was 
entitled to make representation to the 
Government against his detention.” It 
is also stated that.the petitioner, how- 
ever, did not make any representation. 


18. Mr. Mukhoty contends that 
much reliance should not be placed on 
the affidavit of the Deputy Secretary 
because in it the State has improved 
upon the first version given in the 
counter filed by the Under-Secretary. 
These "improvements and variations", 
proceeds the argument, have been 
made as an after-thought, after the 
State had come to know about the 
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points canvassed on behalf of the peti- 
- >tioner at the previous hearing. >` >- 


19. . The contention is devoid of 


20. The necessity for the fur- 
ther affidavit arose because the affida- 
. Vit of the Under-Secretary was obs- 
cure or silent on several points. The 
further affidavit has been filed with 
the permission of the Court. There is 
no discrepancy between the two affi- 
davits. The further affidavit only clari- 
fies or supplies what was left indis- 
tinct or unsaid in the earlier one. The 
State Counsel has in compliance with 
the direction of the Court produced 
the official records of the case. He has 
tendered for inspection the copy of the 


original order of detention. It purports . 


to bear the endorsement of the Police 


Officer. It is to the effect that deten-., 
tion order has been served upon the ~- 
and explained ‘to him in: 
It purports to bear the signa-- 


detenu ` 
- Dogri, 
ture of Vakil Singh, in English. We 


have also perused the original copy of . 


the communication dated April - 27. 

` 1973, whereby: the. grounds of deten- 
tion were endorsed:to the Superinten- 
dent Jail for service upon the detenu. 
It bears: not only the endorsement of 
the Deputy Superintendent Jail, ` that 
the grounds have been served upon 
the detenu and explained, to him, but 
also the signatures of the detenu, in 
English. in token of such service. 


21. These records confirm what 
has been stated by the Deputy Secre- 
tary in his affidavit on these - points. 
We have no reason therefore, to doubt 
'the correctness of the facts as averred 
by the Deputy Secretary. 


22. Thus it stands established 
that on the date when the order of 
detention was served upon the peti- 
tioner he was neither in police nor in 
jail custody. In view of this finding, it 
is not necessary to examine whether a 


detention order made against and ser-.. 


ved upon a person in jail is valid. Nor 
do we propose to 
judgment with an academic discussion 
of the various decisions of this Court 
` bearing on that question, cited at the 


. bar. Suffice it to say that point (4) does. 


not arise: z, 

23. Dilating | on point (2), - Mr, 
Mukhoty contends that the records pro- 
duced by the State purporting to bear 
the endorsements of the Police Offi- 
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‘presentation, despite 


' name. with 'V', while 


overburden this . 
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cer and.the Deputy Superintendent, 

Central Jail, Jammu, respectively. 

might be a fabrication. In this connec- 
tion he has pointed out three circum- 
stances: First, that in the earlier affi-: 
davit filed by Shri Tiku. it was not 
stated that the petitioner did not make 


any representation despite .communi- 


cation of the grounds of detention. Se- 
cond, that the averment in the further 
affidavit filed by the Deputy Secre- 


-tary thatthe petitioner. did not make 


any representation was improbable if 
the detenu had, in reality, been ser- . 


: ved with such grounds. Third, that the 


signatures alleged to be that of the 
detenu under the aforesaid endorse- 
ments.. do not tally with his undispu- 
ted signature on the. statement of 
undertaking given by the detenu when 
he was released. on parole. 


“24,  .The first two circümstances 


-arè no "ground: ‘to doubt the sworn 


word of the Deputy Secretary, or, the 


. authenticity of this official record. The 


reason why hé ‘did-not make any re- 
service of the 
grounds of detention. is. known only to 


.. the petitioner. It will not be out of 
place to mention hére that he did not 


make any representation:even when 
he was out.of Jail on one month's 

parole. As regards the third, it is true 
that on the statement of undertaking 
the detenu appears to have signed his ' 
is signatures on 
the. copies of. the order of detention 
and the Grounds of. detention begin 


;with the letter "W'. .But the admitted 
signatures of the detenu on .the writ 
“petition and 


its companion . affidavit 
also begin with the capital "W' and no 
with 'V' The variation between his 
signatures on the' 'undertaking! and 


on the endorsements only shows that 


the petitioner does not sign his name in 
one set fashion but differently. It is 
not contended that he is an illiterate 
person. Indeed. all these documents 
were signed by him in English. 

25. "We would accordingly nega- 


` tive the contention in regard to point 


(2), also and hold that the grounds of 
detention were duly communicated to 
the detenu. : 


26. Now we.turn is the ques- 
tion whether the grounds of detention 
are vague. : 

27. To show that the grounds 
are so, Mr. Mukhoty points out that 





1974 


the abbreviation FIU,in these grounds 
was unintelligible. On the last date of 
hearing. proceeds” the argument, 
could: not be.deciphered even by the 


‘Court and the Counsel for the parties; 


much less. could a‘layman like the 


detenu make out head-or tail out of. 


it. It is stressed that only in the fur- 
‘ther affidavit of the Deputy Secretary 


-has it been explained that FIU stands- 


for Field Intelligence Unit. It -is fur- 
ther submitted that the dates on which 
the petitioner met Mian - Reham or 
paid visits to Pudwal, Maharajke and 


Mohd. Yasin v. University 


it. 


Sialkot had not been disclosed; nor was.” 


the amount of money received from 
Pakistan FIU, mentioned: in ` the 
‘Epounds:, 


: 28. This contention also 
pears to be devoid of force. 


29. We have reproduced the 
particulars of the grounds of deten- 
tion. in full, earlier in this judgment. 
Read as a whole.they appear to be 
reasonably clear and self-sufficient to 
bring home to the detenu the know- 
ledge of the grounds of his detention. 
The abbreviation FIU occurs four 


ap- 


times in these grounds, but each time - 
in conjunction with PAK, and twice in - 


association with the words ‘Pak Offi- 
cers’. The collocation of words ‘and 
the context in which FIU occurs makes 
its purport. sufficient intelligible. 


of Kashmir 


` tails whe: were not ' 
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an. effective representation. The facts 


which were not disclosed were notl `` 


basic facts, and their non-disclosure 
did not affect the petitioner’s right 
of: making a- representation. As 
recited in the communication under 
cover of which the grounds of deten- 


:tion were served on the detenu, those 


factual details were withheld by the 
detaining authority because in its 


Opinion, their disclosure would have 
: been against public interest. 


34. In our opinion; there is no 
room for the argument in the present 
case that the factual details about the 
alleged espionage activities of the 
petitioner were withheld from any 
ulterior motive. ! - 


31. - Be that as. it. may, the de-. 
an essential 


. constituent of the grounds of deten-' 


‘Grounds’ within the contemplation of - 


S. 8 (1) of the Act means ‘materials’ 
on which the order of detention is 


primarily based. Apart from  conclu-- ` 


sions of facts ‘grounds’ have a factual 
constituent, also. They. must contain 
the pith and substance of primary 


facts but not subsidiary facts or evi- » 


dential details. This requirement as to : 
the communication of all essential con- - 
stituents of the grounds was complied 


with in the.present case. The basic 
facts. as distinguished from factual de- 
tails, were incorporated in the mate- 


rial communicated to the detenu.. He: 


was told the name of the notorious 
PAK agent and courier (Mian. Reham 
resident of Jumbian) through whom he 


was supplying the information  about- 


the Indian Army., He was informed 
about the places in Pakistan which he 
was - visiting. He was further told that 
in lieu of the supply of this informa- 
tion he had been receiving money from 
Pakistan. Nothing more was required 


to be intimated to enable him to. make. 


fion. The basic material or the subst- 
ance of the primary facts-in a clear, 


- succinct and intelligible form. which 


was ‘sufficient to enable the detenu to 
make a representation, was duly com-| 
municated to him. 


32. - For the foregoing reasons, 
we are of the opinion that the impugn- 
ed order does not suffer from any de- 
fect which would warrant an  inter- 
ference by. this Court. .The petition 
fails and is dismissed. The Rule is dis- 


charged.. - 
i Petition dismissed. : 


AIR 1974 . SUPREME COURT 2341. 


(V 61 C 455) 
(From: AIR.-1974 SC 238) 
V. R. KRISHNA IYER AND 
| R. S. SARKARIA, JJ. 

Dr. Mohd. Yasin, Petitioner v. Uni- 
versity of Kashmir, Srinagar and others, 
Respondents, ` 
-- Review Petn. No. 2 of 1974, D/- 9-10- 
1974. ] 
(A) Constitution of India, Arts. 137 
and 32 — Review of Supreme Court 
judgment — Reasons not sufficient for 
review.. 

Where there was no mistake or error 
apparent on the face of the Supreme 
Court judgment which was under review, 
and the new pleas taken in review petition 
were not based on anv matter which the 
petitioner could not with due diligence 
discover and produce at earlier stage, and 
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2342 S. C. {Prs. 1-7] Mohd. Yasin v. University of Kashmir (Sarkaria J.) A.L R. 


the stand taken in the review petition was 
wholly inconsistent with the previous 
stand taken by the petitioner at the ear- 
lier stages and the termination of the 
petitioner’s service was not with stigma, 
earlier. judgment could not be reversed. 
AIR 1974 SC 238, Affirmed. (Para 7) 

The Judgment of the Court was de- 
livered by 

SARKARIA, J.:— This is a petition 
for review of our judgment, dated 
November 5, 1973*. 

2. The petitioner was appointed 
on probation as a Reader in the Univer- 
sity of Jammu & Kashmir, Srinagar -in 
September, 1965. His period of probation 
was extended for one year more by an 
Order dated November 18, 1968 of the 
Vice-Chancellor. He executed an agree- 
ment of service with the University in 
the prescribed form. On June 26. 1969 a 
complaint of serious misconduct was re- 
ceived against him. The Central Coun- 
cil of the University cause the service of 
& charge-sheet on him, and an enauiry 
was held into those charges. The En- 
quiry Officer, Shri J. N. Bhan submitted 
his report on September 5, 1969 holding 
the petitioner substantially guilty. Co- 
incidentally. on the same date viz.. Sep- 
tember 5, 1969 the Jammu and Kashmir 
University Ordinance, 1969 was promul- 
gated by the Governor establishing two 
separate Universities, one for Jammu and 
the other for Kashmir. Section 52 of 
that Ordinance inter alia laid down that 
within sixty davs from the commence- 
ment of the Ordinance. the services of 
the teachers employed on contract basis 
were to cease unless otherwise ordered 
by the Chancellor. No such order was 
issued bv the Chancellor extending the 
petitioner’s employment. The Vice-Chan- 
cellor obviously in ignorance of thls pro- 
vision (Section 52) allowed the petitioner 
to continue in the employment. On De- 
cember 20, 1969, the Vice-Chancellor on 
the basis of the report submitted by the 
Enquiry Officer served a notice on the 
petitioner to show cause whv he should 
not be dismissed from service. The peti- 
tioner submitted an explanation which 
was considered by the University Coun- 
cil and a decision was taken to remove 
him from service on payment of one 
month's salary. 

3. The petitioner then filed a writ 
application in the High Court of that 
State under Articles 226/227 of the Con- 
stitution for setting aside his dismissal. 
As observed by the High Court in its 
judgment, “the case of both the parties 
was that the appointment of the  peti- 
tioner as Professor was on contract 


basis.” The High Court accepted the 
petition and declared the dismissal of the 


* Reported in AIR 1974 SC 238 





petitioner inoperative and of no effect in © 
the eye of law on the ground that the 
service of the petitioner (who had ad- 
mittedly been employed on contract basis) 
had ceased by. the operation of Section 52 
(4) of the Ordinance and the Act of 1969 
on November 5. 1969 i.e. sixty davs after 
the commencement of the Ordinance and 
the order of his dismissal made after 
that date had also lapsed. The High 
Court, however, held that from the facts 
and circumstances of the case, a fresh ap- 
pointment of the petitioner as Professor 
and Head of Department of History of 
the new University of Kashmir by an 
implied contract could be spelled out; and 


once that position was reached. the ter- 


mination of the petitioner’s employment 
not being in accordance with the terms 
of the statutory regulations, was bad. 

4. Accepting the appeal: of the 
University, we held that since bv the 
operation of Section 52 (4) of the Ordin- 
ance and the Act of 1969 tbe petitioner 
had made a statutory exit from the em- 
ployment of the University on November 
5, 1969. the order removing him from 
service had also become ineffectual. We 
further ‘held that the Vice-Chancellor 
was not competent to allow the petitioner 
to continue in service after the said date. 

5. Now in the review petition it 
is alleged that the  petitioner's service 
with the University was not on contract 
basis, the contract entered into bv him 
with the University being merely a sta- 
tutory contract compulsorily executable 
by the entire teaching staff of the Uni- 
versity, on these premises, he now con- 
tends that Section 52 (4) of the Ordin- 
ance and the Act of 1969 could not apply 
and cause the statutory exit of the peti- 
tioner from the employment on Novem- 
ber 5, 1969. Another plea now urged is 
that he was a confirmed Reader govern- 
ed by the Regulations of the University .. 
in matters of employment and = had a 
right to continue in service till he com- 
pleted the age of 60 years. In anv case, 
it is contended. he still holds a lien in 
his substantive rank on the post of Rea- 
der, and on termination of his service as 
Professor, he had a right to be continued 
as a confirmed Reader. 

6. An affidavit in opposition has 
ero been filed on behalf of the Univer- 
sity. 

T. We have heard the learned 
‘Counsel on both sides. We are of opi- 
nion that this petition must fail. No ap- 
parent error or mistake on the face of 
our judgment has been pointed out. Nor 
has it been shown that these new pleas 
are based on any matter which he could 
not with due diligence, discover and 
produce earlier at the appropriate stages 
of the case. The stand now taken up in 
review petition is inconsistent with the 
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[position he had taken before the High 
Court and thereafter in this Court. Be- 
fore the High Court, the petitioner's con- 
tention was that he had been employed 
on contract basis and consequently his 
services stood terminated on November 
5, 1969 by the operation of the statute 
and on account of his statutory exit. the 
report of the enquiry officer and the 
order of the petitioner’s: dismissal passed 
thereon had also lapsed: and become in- 
valid and ineffectual. Thig stand of the 
petitioner was accepted by the High 
Court and alse. by this Court. It was 
on that basis that the petitioner sought 
and got riddance from the order of 
stigmatic dismissal. The petitioner there- 
fore cannot now in review be allowed to 
commit a volte- face and take up new 
pleas, which are wholly inconsistent 
with his previous stand consistently taken 
at the trial and appellate stages. We 
have earlier in the judgment sought to 
be reviewed clearly stated that the peti- 
tioner’s termination is without any stigma 
at all. We repeat it here. 


8. We do not find sufficlent rea- 
sons to reverse our judgment. We there- 
fore dismiss this petition. 


Review petition dismissed. 








t 


' AIR 1974 SUPREME COURT 2343 
je (V 61 C 456) 
f 


| \ (From: PATNA). 
'. A. ALAGIRISWAMI AND R, S. 
SARKARIA, JJ. 


Dilip Kumar Gon, Appellant v. Durga 
Prasad Singh, Respondent, 
' Civil Appeal No. 602 of 1973, 
4-11- Pe 


(A) Representation of the People Act 
(1951), Ss. 33 (2) and 36 — Presentation 
of no tion paper — Rejection of — 
Candidate contesting for general seat — 
Omission to strike off the column in the 
printed nomination form relating to Sche- 
duled Caste does not amount to a defect 
in the eye of law much less a defect of 

a substantial character, warranting  re- 
jection of nomination paper. AIR 1968 SC 
1203, Foll. Judgment of Patna High Court, 
Reversed. 

S. 33 (2) or any other statutory provi- 
sion does not enjoin upon a candidate 
who is contesting the election for a gene- 
ral seat, and not for a reserved seat, to 
specify in his declaration his caste or 
tribe, AIR 1968 SC 1203, Followed. Judg- 
ment of Patna High Court, Reversed. 


(Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1203 = 


. Amolak Chand v. Raghuveer Singh 7 
KR/KR/E559/74/LGC 


D/- 





Dilip Kumar v. Durga Prasad (Sarkaria J.) 


(1968) 3 SCR 248,' 


[Prs. 1-7] S.C. 2343 


" Judgment of the Court was, delivered 
y . x É 
SARRABRIA,  J.:— Durga Prasad. 
Singh, respondent herein; Khatir Ali and 
Abdul. Hamid, filed their nomination 
papers before the Returning Officer for 
contesting the election to the Bihar Le- 
gislative Assembly from 147-Jamtara As- 
sembly Constituency (General) The date 
for scrutiny of the nomination papers was 
February 9, 1972. The Returning Officer 
rejected the nomination papers of Khatir 
Ali end Abdul Hamid ignoring the ob- 
jections that were raised on their behalf. 
vasis Prasad Singh was declared duly 
electe 


2.. The appellant, an elector of the 
Constituency, filed an Election Petition 
challenging the election of Durga Prasad 
Singh inter alia on the ground that the 
nomination papers of Abdul Hamid and 
Khatir Ali had been improperly rejected. 
A learned single Judge of the High Court, 


‘who tried the petition, decided that issue 
against the petitioner, and in consequence, 


dismissed the petition. Hence this appeal 


` 3. Before us, Mr. R. K. Garg, 
learned counsel for the appellant has con- 
fined his arguments to the rejection of 
the nomination paper of Abdul Hamid, 
only. It is submitted that the defect on 
the basis of which the Returning Officer, 
rejected Abdul Hamid’s nomination 
papers, was not a ‘defect’ in the eye of 
law. At any rate, proceeds the argument, 
it was not a defect of a substantial cha- 
racter which could justify rejection of 
the momination papers, 

4, There is merit in this conten- 
tion. : ] 

9. What happened was that in the 
column of the printed nomination form, 
meant for making a declaration of the 
candidates of the Scheduled Caste/Tribe 
contesting for a Reserved Seat, Abdul 
Hamid had not (a) filled his specific caste 
in the blank meant for that purpose and 
further (b) he had in that column, left 
the words ‘Scheduled Caste’  unscored. 
The Returning Officer rejected the nomi- 
nation papers on, the ground that the 
failure of the candidate to delete the 
words ‘Scheduled Caste’ means that “he 
belongs to Scheduled Caste which is not 
true’ and consequently, "the nomination 
papers are not filled up properly". 


6. The learned Judge of the High 
Court upheld this rejection, holding that 
"the candidate’s filling of these entries 
were on the face of it, not proper and did 
not comply with the requirements of law 
on this subject” and further that this de- 
fect was not “trivial or technical” but 
of a substantial character. 


7. In our opinion, in the circum- 
stances of the case, the reece of the 


2344 S.C. Appellate Asst. Commr. v. L. M, S.S. T. & Co. 
nomination papers of Abdul Hamid was’ 


manifestly erroneous, The High Court's 
view that in seoring out only the word 
'Jan-Jati' (tribe) and leaving the word 
‘Jati’ (caste) untouched in the aforesaid 
column of the nomination form, Abdul 
Hamid had failed "to comply with the 
requirement of the law on the subject” 
was ehtirely misconceived. It overlooked 
the fact that the Jamtara Constituency 
"was a ‘General’ Constituency, and the 
seat for which the candidates wanted to 
contest the election was not a Reserved 
seat. Section 33 (2) of the Representation 
of the People Act, 1951, or any other 
statutory provision does not enjoin upon 
a candidate who is contesting the election 
for a General Seat, and not for a Reserv- 
ed seat, to specify in-his declaration his 
caste or tribe. Further, the Returning 
Officer appearing as R.W..2, had’ clearly 
admitted that at the time-of the scrutiny 
of the nomination papers, he was aware 
that Abdul Hamid was not a member of 
the Scheduled Caste and that he had de- 
posited Rs. 250/- as security. The omis- 
sion to strike off the column in the print- 
ed nomination form relating to Schedul- 
ed Caste/Tribe did not amount to a de- 
fect in the eye of law, much less was it 
a defect of a substantial charecter, war- 
ranting rejection. of the nomination 
papers. In Amolak Chand v, Raghuveer 
Singh, (1968) 3 SCR 246 = (AIR 1968 SC 
1203) the nomination papers of two can- 
didates contesting for a General Consti- 
tuency were rejected on a similar ground. 
Holding that the rejection was improper, 
Ramaswami J. speaking for the Court 
stated the law on the point thus: 





"The printed form 2-A is meant both. 
for General and Reserved Constituencies . 


but while it is obligatory for candidates 
in the reserved constituency to make a 


declaration in the proper column that he. 


is a member of a particular caste or tribe 
there is no such rule with regard to Ge- 
neral Constituency. Section 33 (2) of the 
Act imposes an obligation on the candi- 
date in the reserved constituency to make 
a-declaration in the proper. column, but 
there is.no such direction in the statute 
with regard to the General Constituency. 
In our opinion, the mention of the caste 
- of the candidate in the nomination form 

was a clear superfluity because it was 
mot necessary for the candidate to fill in, 
the column when he was contesting in a 
General Constituency.” mE . 


8.. In the light of what has been 
said above, we would, reverse the find- 


ng of the,High Court and hold that the. 


nomination papers of Abdul Hamid were 
improperly rejected by the Returning 
Officer. E 

9. In the result, we would on this 
Short ground, allow this appeal and the 


A.LR.- 


Election Petition and declare the election 
of Durga Prasad Singh, respondent here- 
in to be void. The appellant shall have 
his costs throughout. 

í : Appeal allowed. 





SUPREME COURT 2344 
(V 61 C 457) "n 
um (From: Madras) . : 
A. N. RAY, C. J., K. K. MATHEW AND . 
A, ALAGIRISWAMI, JJ. 

In C. A. ‘Nos. 1366, 1850-1863 and 
2550-2551 of 1969, 1355-1356 of 1970 and 
1292-1293 of 1973, ut s 

The Appellate Asst. Commr. ete. 
Appellants v. M/s, L. M. S. Sadak Tam- 
by & Co, etc., Respondents. | 

: and AA . 
Spl. Leave Petn. (Civil) No. 1974 of 1970: 
State of Tamil Nadu, Petitioner v. 
M/s. A. M. Safiullah & Co., Respondent. 
". Civil Appeals ‘Nos. 1366, 1850-1863 
and 2550-2551 of 1969, 1355-1356 of 1970 
and 1292-1293 of 1973 and Special Leave 
Henn No. 1974 of 1970, D/- 15-10- 
1974. : 


AIR 1974 


' (A) Madras General Sales Tax (Spe- 
cial Provisions) Act (37 of 1964), S. 2 (1) 
— Validity — Tax on first sale of tanned 
hides and skins on basis of last purchase. 
price in untanned condition — Not dis- 
criminatory and violative of Art. 286 of 
the Constitution. Decision of Madras High 
Court, Reversed, (Constitution ‘of India, 
Art, 286). 


Under .S. 2 (1) of the Act the tax it- 
self is on the first sale of the:tanned hides 
and skins but it is calculated on the basis 
of the purchase price of the raw hides 
and skins whether they. were purchased 
inside the State or outside the State. The 
out of State purchase of raw hides and 
Skins is not taxed. That would be subject 
to tax under the Central Sales Tax Act. 
There is no discrimination between the 
sellers of tanned hides and skins whether 
the raw hides and skins . out of which 


they were tanned were purchased inside.. 
'the State or outside the State. Hence, the 


tax imposed on tanned hides and skins 
under S, 2^(1) does' not contravene. Arti- 
cle 286 of the Constitution as it does -not 
suffer from the vice of taxation of the 
imported raw hides and skins. Decision of 
Madras High Court, Reversed. (Para 2) 


Cases . Referred: | Chronological: . Paras 


AIR 1964 SC 1729 = (1964)-8 SCR 217, 
A. H. Abdul Shakoor amd Co. v. State 
: of Madras . 1 
AIR 1963 SC 928 — 1963 Supp (2) SCR 
435. Firm Mehtab Majid & Co, v. State 
of Madras To 1 


KR/KR/E510/74/KSB 


1974 
Judgment of the Court was delivered 


ALAGIRISWAMI, J.:— These appeals 
raise the question of the validity of Sec- 
ton 2 (1) of Madras Act 37 of 1964. That 
section reads as follows: 

"Special provisions in respect of tax 
on sale of dressed hides and skins in cer- 
tain cases:— 

Notwithstanding anything contained 
in the Madras General Sales Tax Act, 
1939 (Madras Act IX of 1939) (hérein- 
after referred to as the said Act), or in 
the -rules made thereunder (hereinafter 
referred to as the said Rules), in respect 


of sale of dressed hides and skins (which. 


were not subjected to tax under the said 
Act as raw hides and skins), the tax under 
the said Act shall be levied from the deal- 
er who in the State is the first seller in 
such hides and skins mot exempt from 
taxation under sub-section (3) of Sec. 3 
of the said Act:—— 

(i) for the period commencing on the 
lst April 1955 and ending on the 3ist 
March. 1957, at the rate of one and nine- 
sixteenth per cent, and - 

(ii) for the period commencing on 

the 1st April, 1957 and ending on the 
3lst March, 1959, at the rate of two per 
cent. of the amount for which such hides 
and skins were last purchased in the un- 
tanned condition." 
In order to understand the implications 
of this section it is necessary to refer to 
certain other provisions of law and the 
previous decisions of this Court. Rule 16 
of the Madras General Sales Tax Rules 
made under Madras Act IX of 1939 read 
as follows: 

"In the case of untanned hides and/or 
skins the tax, under Section 3 (1) shall be 
levied from. the dealer who is the last 
purchaser in the State not exempt' from 
taxation under Section 3 (3) on the 
amount for which they are bought by 
him. - : 

2 (i) In the case of hides or skins 
which have been tanned outside the State 
the tax under Section 3 (1) shall be levi- 
ed from the dealer who in the State is 
the first dealer.in such hides or skins not 
exempt from taxation under Section 3 (3) 
on the amount for which they are sold by 
him, 

(ü) In the case of tanned hides, or 
skins which have been tanned within the 
State. the tax under Section 3 (1) shall 
be levied, from a person who is the first 
dealer in such hides or skins not exempt 
from taxation under Section 3 (3) on the 


amount for which thev are sold bv him: 


Provided that. if he proves that tax 
has already been levied under sub-rule 
(1) on.the untanned hides and skins out 
of which the tanned hides and skins had 
been produced, he shall not be so liable." 


Appellate Asst. Commr. v. L. M. S. S. T. & Co. 


[Prs 1-2} S.C. 2345. 


This rule was struck down by this Court 
on the ground that where a tanner buys 
raw hides and skins inside the State and 


` sells them after tanning he pays the tax 


only on the purchase price of raw hjdes 
and skins whereas a dealer who purchases 
raw hides and skins from outside the 


'State and selis the tanned hides and skins 


pays the tax on the price for which tan- 
ned hides and skins are sold and there- 
fore pays more tax, The judgment of this 
Court in Firm Mehtab Majid & Co. v. 
State of. Madras is reported in 1963 Supp 
(2) SCR 435 = (AIR 1963 SC 928). There- 
after the Madras Legislature passed Act 
11 of 1963 to deal with this situation. 
Section 2 (1) of that Act reads as follows: 


“Special provision in respect of tax 
on sale of dressed hides and skins in cer- 
tain cases:— 


Notwithstanding anything contained 
in the Madras General Sales Tax Act, 
1939 (Act IX of 1939) (hereinafter refer- 
red to as the said Act), or in the rules 
made thereunder (hereinafter referred to 
as the said Rules), during the period com- 
mencing on lst April, 1955 and ending on 
the 31st March, 1959. in respect of sale of 
dressed hides and skins (which were not 
subjected to tax under the said Act as 
raw hides and skins) the tax under the 
said Act shall be levied from the dealer 
who in the State is the first seller 1n such 
hides and skins mot exempt from taxa- 
tion under sub-section (3) of Section 3 of 
the said Act at the rate of two per cent. 
of the amount for which such hides and 
skins were last purchased in the untann- 
ed condition.” 


It would be noticed that this section deals 
with the sales during the period between 
Ist April 1955 and 31st March, 1959. 
From Ist April, 1955 to 31st March, 1957 
the rate of taxation in Madras State was 
one and nine-sixteenth per cent, As this 
section provides a uniform rate of two 
per cent for sales during the whole of the 
veriod between Ist April, 1955 and 31st 
March. 1959 it was struck down by this 
court in A. H. Abdul Shakoor & Co. v. 
State of Madras, 1964 (8) SCR 217 = 
(AIR 1964 SC 1729) on the ground that 
for the period from Ist April 1955 to 
3ist March. 1957 there was discrimination 
between a tanner who tans from raw 
hides and skins purchased inside the 
State who would pay only one and nine- 
sixteenth per cent on the raw hides and 
skins purchased by him and a tanner who 
purchased skins and hides from outside 


-the State and who would have to pay 


at the rate of two per cent under this 
section. It is to get over this objection 


-that the section first referred to has been 


passed. 
2. `- Under the section the tax is 
leviable on the first seller of dressed 


- 2346 S. C. 


hides and skins at the rate of one and 
nine-sixteenth per cent for the period 
between Ist April 1955 and 31st March, 
1957. For the period between 1st April 
1957 and 31st March, 1959 it is to be at 
the rate of two per cent. The tax is. on 
the amount for which such hides and 
skins were last pürchased in the untanned 
condition. It would be noticed that it does 


not make any distinction between the. 


purchase of raw hides and skins inside 
the State and outside the State. The tax 
itself is on the first sale of the tanned 
|hides and skins but it is calculated on 
the basis of the purchase price of the raw 
hides and skins whether they were pur- 
chased imside the State or outside the 
State. The out of State purchase of raw 
hides and skins is not taxed. That would 
be subject to tax under the Central Sales 
Tax Act. But what is taxed under the 
impugned statute is not the purchase of 
raw hides and skins whether inside or 
outside the State. In both cases it is on 
the first sale of tanmed hides and skins. 
Even if a person purchases raw hides and 
skins inside the State and sells them after 
tanning he pays the tax on the sale of 
the tanned hides and skins and not on the 
purchase of the raw hides and skins 
though the amount of tax payable is cal- 
culated on the amount for which such 
raw hides and skins were purchased. Si- 
milar is the position with regard to raw 
hides and skins purchased outside the 
State, Thus there is no discrimimation be- 
tween the sellers of tanned hides and 
skins whether the raw hides and skins 
out of which they were tanned were pur- 
chased inside the State or outside the State. 
The tax is not leviable even in the case of 
taw hides and skins imported from ano- 
ther State but on hides and skins tanned 
from those raw hides and skins. Only the 
tax is levied on the amount for which 
the raw skins and hides were purchased. 
This amount is used only for the purpose 
of quamtification of the tax. The tax is 
not on the purchase of the raw hides and 
skins. We do not, therefore, see how the 
tax levied on the sale of tanned hides and 
skins contravenes Article 286 of the Con- 
stitution Actually as the value of hides 
and skins in their tanned condition is 
higher than the value of raw hides and 
skins from out of which they are tamned 
the person importing raw hides and skins 
from outside the State can have no griev- 
ance that the tax is levied not on the 
amount for which the tanned hides and 
skins are sold but on the amount for 
which raw hides and skins have been pur- 
chased. Nor does he pay a higher tax 
than the person who sells hides and skins 
tanned from locally purchased raw hides 
and skins, It was open to the State to 
have levied the tax on the sale price of 
tanned hides and skins in which case 





Union of India v. Exen Industries 


ALL R. 


there could have been no argument that 
it was tax on the imported raw hides and 
skins, But the State chose to levy the tax 
on the basis of the purchase price of raw 
hides and skins which would mean lesser 
tax. It does not suffer from the vice of 
taxation of the imported raw hides and, 
B 3 


3. We are unable to understand 
the view of the High Court that if the 
sale price were taxed and rebate were 
given then there would be no objection 
to the tax. We do not understand how 
that can be done. We asked the learned 
advocates appearing for the respondents 
to tell us how that can be done and they 
were not able to do so, The cost of con- 
version of the raw hides and skins to tan- 
ned hides and skins might differ from 
tanner to tanner. It is much easier to get 
figures for the purchase price of the raw 
hides and skins or the sale price of the 
tanned hides and skins than the cost of 
conversion, As the scheme of taxation is 
not on the basis of the sale price of tan- 


` ned hides and skins the suggestion of the 


High Court cannot be adopted, We, there- 
fore, hold that the High Court was in 
error in striking down the impugned pro- 
vision of law. f 


4. In S. L. P. No, 1974 of 1970, 
special leave to appeal is granted and the 
appeal allowed. 

5. The appeals are allowed with 


costs. 
- Appeals allowed, 


AIR 1974 SUPREME COURT 2346 
(V 61 C 458) 
(From: Delhi) 
K. K. MATHEW AND 

. A, ALAGIRISWAMI, JJ. 

Union of India and others, Appellants 
v. M/s. Exen Industries, Respondent, 

Civil Appeal No. 1612 of 1972, D/- 
9-10-1974. 

‘Handbook of Rules and Procedure 
in relation to import trade control — 
Paras’ 73, 88 — Dissolution of partner- 
ship — Import licences have to he equally 
divided amongst p ers — Decision of 
Delhi High Court Reversed. AIR 1966 SC 
478, Rel. on, 

When a partnership is dissolved the 
import licences would have to be equally 
divided among the partners. AIR 1966 SC 
478, Rel, on. (Para 5) 

The import licences are given on the 
basis of actual production. In such a case 
where the machinery is divided equally 
between the two partners, merely be- 
cause one partner goes into production 


JR/KR/E213/74/GDR 
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immediately and because of the excess 
installed capacity is enabled to produce 
the same quantity as the partnership firm 
produced before the dissolution .it can- 
not be said that he has got the - actual 
production capacity and the other partner 
who has also got half of the actual machi- 
nery got only the unutilised spare capa- 
city because there was some delay in his 
beginning production, (Decision of Delhi 
High Court (DB), Reversed.) (Para 2) 
Cases Referred: Chronological Paras 
AIR 1966 SC 478 = (1966) 1, SCR 262, 
dt. Chief Controller v, Aminchand 5 
The Judgment of the Court was deli- 
vered by 


ALAGIRISWAMI J.:— One H. T. 
Vora and another G, J. Mehta formed a 
partnership under the name of Exen In- 
dustries and were manufacturing foun- 
tain pens. In December, 1963 the partner- 
Ship was dissolved and Vora took in ano- 
ther partner and continued the industry 
under the original name of Exen Indus- 
tries. Mehta started another business also 
of manufacturing fountain pens under the 
name of Premier Products, Under the 
deed of dissolution of partnership all the 
machineries and other assets were equal- 
ly divided between the two partners and 
Vora was also given the benefit of all the 
existing import licences as well as appli- 
cations for import licences then pending. 
Thereafter the respondent firm new Exen 
Industries applied for import licences for 
necessary raw materials and were grant- 
ed 50 per cent of what the original Exen 
‘Industries were getting. Thereupon the 
respondent firm filed a writ petition out 
of which this appeal arises. A Division 
Bench of the Delhi High Court allowed 
the writ petition and quashed the order 
of the Government dated 3rd December, 
1965 and directed the appellants, who 
were respondents in the writ petition, to 
consider the claim of the respondent 
(who will hereafter be called the  peti- 


tioner) on the basis of its own production’ 


and not on the basis that the production 
of M/s. Exen Industries was divided be- 
tween the petitioner amd Shri Mehta in 
December, 1963. The petitioner’s case was 
that his actual production was the same 
as before the dissolution as the installed 
capacity of the factory was double that 
of actual capacity and production, that in 
the division of the machinery and assets 
of the partnership the half given to the 
petitioner was for his level of production 
and only the other half consisting of the 
spare and the unutilised capacity of -the 
machinery and stock were given to Mehta 
and he was, therefore, entitled to get 
import licences after the dissolution as 
before it. 


2. The High Court thought that 
the respondents before it fell into a subtle 
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error inasmuch as they thought that by 
the division of the machinery and stock 
of the old firm, half of the productive 
capacity fell to the share of each partner 
at the dissolution, and that the Govern- 
ment failed to observe the distinction be- 
tween installed capacity and actual capa- 
city. On the other hand it appears to us 
that it is the High Court that has fallen 
into a subtle error of thinking that the 
petitioner is the same as the old Exen In- 
dustries. When the machinery of a factorv 
is divided into two equal halves it is not 
possible to accept the contention that one 
of the partners to the partnership got 
the actual production capacity and the 
other partner got the  unutilised spare 
capacity. This is what the petitioner urg- 
ed before the High Court and the High 
Court Accepted. There is a plain error in 
this. It may be that a particular factory 
might have an installed capacity either 
double or more than double of its actual 
production, The import licences are given 
on the basis of actual production. In 
such a case where the machinery is di- 
vided equally between the two partners. 
merely because one partner goes into pro- 
duction immediately and because of the 
excess installed capacity is enabled to 
produce the same quantity as the part- 
nership firm produced before the dissolu- 
tion it cannot be said that he has got the 
actual production capacity and the other 
partner who has also got half of the 
actual machinery got only the unutilized 
Spare capacity because there was some 
delay in his beginning production. The 
partnership dissolution deed clearly pro- 
vided that the machinery, raw materials 
and finished goods in stock as also other 
assets and liabilities were to be divided 
equally between the two partners. The 
only advantage which Vora got was to 
continue the same old name and the be- 
nefit of the existing import licences as 
well as the pending applications for im- 
port licences. It did not provide that he 
was to get the benefit of the old import 
entitlement for all future times nor was 
it provided that he was to get the benefit 
of all the production of the dissolved 
firm for the purpose of future import 
licences, The question of installed capa- 
city as against the actual production did 
not arise either. In the circumstances the 
most equitable way of dealing with the 
matter was to divide the old import en- 
titlement equally between the two part- 
ners, which is what the Government did. 
If the petitioner's contention that be- 
cause the installed capacity even from 
helf the machinery which he got was 
equal to the old productive capacity is 
accepted it follows logically that it should 
apply to the other partner also. Merely 
because there was delay in the other 
partner starting his production he cannot 
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be' denied the benefit of the import en- 


` titlement which the partnership, in which 


he was an equal partner, had. That means 
that between them both they would be 
entifled for import licences at twice. the 
value of what the partnership was origi- 


nally getting. Neither is foreign exchange 


available in plenty nor the supply of raw 
materials so great that import licences 
for raw materials could be given without 
reference to considerations of availability 
of these two, 


; 3. The error which the High Court 
fell into, as we already pointed out, was 
in thinking that the new Exen Industries 
is. the same as the old Exen Industries. 
That cam be the only basis for holding 
that Exen Industries (New) should get its 
import entitlement on the basis of its 
production. cat 

4. The petitioner's contention was 
.based on paragraph 73 of the Handbook 
of Rules and Procedure in relation to im- 
port trade control. That paragraph,as far 
‘as is relevant reads as follows: 


“73, Basis of  Licensing.— 
applicants are advised to submit applica- 
tions for their requirements duly certified 
by the certifying authority 
The licences for raw materials will, ordi- 
narily, be issued subject to the availabi- 
lity of foreign exchange, on the basis of 
certified requirements for twelve months' 
consumption; but the certified require- 


ments will be scrutinised by^the licens-: 


ing authority and an appropriate reduc- 
tion will, where necessary, be made after 
taking into account:— 

(i) the stock held on the date of ap- 
plication and the expected arrivals 
against licences in hand; 


(ii) the quantum of import likely to 


. be available the commercial 
channels; 
(iii) the quantum of similar goods or 
substitutes likely to be available~ from 
“indigenous sources; and 
: (iv) the past imports of the item in 
question by the applicant; 

(v) the actual production during the 
past licensing period and the 
production for the period in question; 

(vi) any fall in production on ac- 
count of circumstances such as break- 
down of machinery, labour relations, want 
. of funds etc.” 

The petitioner contended that on the 
basis of this paragraph he was entitled 
to a licence on the basis of certified re- 
quirements for twelve months’ consump- 
tion. But the very same paragraph shows 
that the certified requirements will have 
to be scrutinised after taking into account 
the past imports of the item in question 
by the applicant and the actual produc- 
tion during the past licensing -period and 


through 
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(1) The . 


concerned. . 


estimated 


A. I. R. 
the estimated production for the period 
in question. Now in this case there-were 
no past imports of the item in question 
by. the applicant but only by the former 
Exen Industries and the actual production 
during the.past licensing period can also 
be only the production of the former 
Exen Industries. The petitioner’s entitle- 
ment cannot be considered divorced from 
its -past history and the fact that it was 
only one. of the partners of a dissolved 
partnership. The fact that after the dis- 
solution of the partnership the new Exen 
company was able to- produce as much as 
or even more than the.former Exer com- 
pany taking advantage of the  in-built 
installed capacity cannot entitle it to get 


-the whole of the quantity issued to the 


former Exen company. That would mean 
depriving the other partner who -was en- 
titled to an equal quantity... We are of 
opinion that the petitioner cannot be 
allowed to put forward such a conten- 
tion without making Mehta a party to 
these proceedings and no decision against 
the interest of Mehta could be made in 
his absence, 


5. Another reason why we consi- 


der that the petitioner cannot get. any- 


thing more than what ^ he- 
would be apparent from a 


was, given 
reading of 


"paragraph 88 (2) (c) and ‘understanding 


the principle underlying it. That para- 


graph reads as follows : 


"88 (2) (c) Division of: basses 
(i) Where an import licence has been 
granted to an actual user, and béfore the : 
importation of the goods against the said 
licence, there is &.division of the factory 
amongst the partners of the: business, 
and'the name of the business/factory as 
appearing .in the -licénce is retained by . 
one of the succeeding parties or none of 
them is allowed to use such name, the 
succeeding parties, not being the licence- 
holders, cannot operate upon the said 


‘licence, In such cases also, joint applica- 


ton by all the succeeding parties should 
be made to the licensing authority con- 


'cerned for re-issue of separate licences in 


their favour, in lieu of the original lic- 
ence, in proportion to the portion of the 
factory taken over by each succeeding 
party, supported by documentary evi- 
dence.showing the division of the busi- 
ness/factory and particulars of the esta- 
blished importer quotas, if any, possess- 
ed by the succeeding parties. The licens- 
ing authority will consider the applica- 


_tion in the same manner as in the cases 


referred to in sub-para (b) (i) above and 
licences, if admissible, will be issued to 
the succeeding parties for the  propor- 
tionate values as indicated above. The 
original licence surrendered by the par- 
ties will be retained by the licensing au- 
thority amd: cancelled. 
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. Gi) If the division of the factory a8 
referred to in sub-para (i) above. takes 


place after the importation of the goods © 


against the said licence, the- imported 
goods become part of ‘the assets of the 
factory and they should be divided by 
: the succeeding parties amongst them- 
selves proportionate to the portion of the 
factory taken: over by them, under inti- 
mation to thè licensing authority - con- 
cerned 'so that the licensing authority 
may be'in a position to ensure 
utilisation of the imported goods by each 
of the succeeding units in -the factory 
taken over by them from. the original 
concern." 


If there is a division of the factory 


amongst the partners of a business joint 
application by all the succeeding parties 
has to be mede for re-issue of separate 


licences in. their favour in proportion to © 


. the portion of the factory taken over by 
each succeeding party, So also even if 
division takes place after importation. 
If that is so jn respect of the importation 

- of goods against current licences, same 

. principle should apply for future. licences 
also. The principle that when a partner- 
ship is. dissolved the import licences 
would have to be equally divided among 
the partners has been implicitly recognis- 
ed by this Court in its decision in Con- 
troller v. Aminchand, (1966) 1 SCR 262 = 
(AIR 1966 SC.478). This paragraph em- 
bodies that equitable principle. 


6. -There is yet another 
cording to paragraph 71 of the Hand- 


Book in the case of industries borne on 
the registers of the Directorate General 


. of Technical Development, licences’ will . 


normally be issued on the basis of .the 
recommehdation of the Directorate Ge- 
neral of Technical Development.  Exen 
. Industries was borne on the registers of 
the Directorate' General of Technical De- 
velopment and: the quota of import licence 
granted to the new Exen Industries is on 
the basis of the Directorate'e recommen- 
dation, . 

T We are, therefore, satisfied that 
the petitioner was not entitled to any- 
thing more than what was granted to him 
by the Government amd the High Court 


. was in error in assuming that the actual 


capacity was retained fully by the peti- 
tioner and only the spare capacity was 

. given to Mehta. No such artificial distinc- 
tion could be made; 


. 8. We, therefore, allow the appeal 
and set aside the judgment of the High 
Court. The appellant will pay the costs 
‘of the respondents as ordered at the time 
of the grant of the special leave. 
` Appeal alowed: 
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Superintendent of Central Excise 
and others, Appellants: v. M/s, Gandhi 
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262-273, 587-591 


262-273, Pa 


Civil Appeals Nos. 


~and 1351-1402 of 1971 and 1883-1921 of 


1972. D/- 4-11-1974, 


(A) Central Excise Rules (1944). R. 8 
(1) — Notification under — Notification 
No. 205 of 4-9-1967 — Clause (b) provid- 
ing for concessional rate of. duty on match 
boxes only to those manufacturers who 
have filed declaration, as required by the 
proviso, before 4-9-1967 is not violative uf 


‘Article 14 — Constitution of India, Arti- 
‘ele 14 — Choice of a date for granting 


concessional rate of duty — If discrimi- 
natory — Decision of Madras High Court, 


` Reversed. 


It was by the proviso in the notifl- 
cation dated July. -21. 1967 that it was 
made necessary that a declaration should 
be filed by a manufacturer that the total 
clearance from the factory during a 
financial year is not estimated to exceed 
75 million matches in order to earn the 
concessional rate of Rs. 3.75 per gross 
boxes-of 50 matches each. The proviso, 
however, did not say, when the declara- 


tion should be filed. The purpose behind 


that proviso was to enable only bona fide 


"ial manufacturers of matches to earn 
the concessional rate of duty by filing the 


declaration. The purpose of the notifica- 
tion dated 4-9-1967 was to prevent the 
larger units who were producing and : 
clearing more ‘than 100 million matches 
in the financial year 1967-68 and who 
made the declaration, - 
from splitting up into smaller units in 
order to avail of the concessional rate of 
duty. by making the declaration subse- 
quently.. To achieve that purpose, the 
Government chose September 4. 1967, as 
the date before which the declaration 
should be filed. There can be no doubt 
that -any date chosen for the purpose 
would, to a certain extent, be arbitrary. 
That is inevitable, (Para 8) 


The choice of a date as a basis for 
classification cannot ‘always be dubbed 
as arbitrary even if no particular- reason 
is fortheorning for the choice unless it is 
shown ‘to be capricious or whimsical ‘in 
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the circumstances, When it is seen that 
a line or a point there must be and there 
is no mathematical or logical way of fix- 
ing it precisely, the decision of the legis- 
lature or its delegate must be accepted 
unless it can be said that it is very wide 
of any reasonable mark. AIR 1960 SC 
.923 and AIR 1961 SC 1657 and AIR 1963 
SC 1591 and AIR 1973 SC 2711, Rel. on; 
Decision of Madras High Court Reversed, 

(Para 10) 
Cases Referred: Chronological’ Paras 


AIR 1974 SC 497 = 1974 Tax LR 1851, 
M. Match Works v. Asst. Collector, 


Central Excise 8 
(1973) 2 SCC Er 
0 


Union of India 


AIR 1973 SC 2711 
Daruka and Co. v. Union of India 

AIR 1963 SC 1591 (1964) 1 SCR 860, 
M/s. Bhikusa Yamasa Kshatriya e 
Ltd. v. Union of India 

AIR 1961 SC 1657 = (1962) 2 SCR aen 
Dr. Mohammad Saheb Mahboob Medico 
v. Deputy Custodian General 

AIR 1960 SC 923 = (1960) 3 SCR pas. 
Hathisingh Manufacturing Co. Ltd. v. 


Union of India 11 
(1927) 277 US 32 = 72 Law Ed 770, Lou- 
isville Gas & E, Co. v. Coleman 10 


The Judgment of the Court was deli- 
vered by 

MATHEW, J:— In these appeals, 
the facts are similar and. the question for 
consideration is same. We will take up 
for consideration the appeal filed by the 
writ petitioner in Writ Petition No. 3838 
of 1968 (hereinafter called the ‘respon- 
dent’) against the common order in 
the writ petitions. 

2. The respondent filed the writ 
petition before the High Court of Madras 
questioning the validity of clause (b) of 
notification of the Government of India, 
Ministry of Finance (No. 205/67-CE dated 
September 4, 1967) on the ground that 
clause (b) is violative of the fundamen- 
tal right of the respondent under Article 
14. The High Court allowed the petition 
and this appeal, by special leave, is filed 
against the order. 


3. Section 3 of the Central Excises 
and Salt Act, 1944 (for short, ‘the Act’) 
imposes excise duty on manufacture in 
respect of items mentioned in ScheduleI 
of the Act. Match boxes are mentioned 
in Item 38 of the said schedule and duty 
is leviable on the manufacture of match 
boxes at the rates specified therein. For 
the purpose of levy of excise duty match 
factories were classified on the basis of 
their production during a financial year 
and. matches produced in different facto- 
ries were subject to varying rates of 
duty — a higher rate being levied on 
matches produced in factories having a 
higher output. In 1967, the classification 
of match factories on the basis of pro- 
‘duction was abandoned and they were 
classified as mechanised units and non- 
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mechanised units and, by Notification No. 
115 of 1967 dated June 8, 1967, two rates 
of levy were prescribed ie., Rs. 4.60 per 
gross boxes of 50 matcheg each cleared in 
mechanised units and Rs, 4.15 per gross 
boxes of 50 matches each cleared in non- 
mechanised units. A concessional rate of 
duty of Rs. 3.75 per gross upto 75 mil- 
lion matches was allowed in respect of 
units certified as such by the Khadi and 
Village Industries Commission or units 
set up in the co-operative sector. Noti- 
fication No, 162 of 1967 dated July 21, 
1967, superseded the earlier notification 
and the rate of duty in respect of non- 
mechanised units was raised from Rupees 
4.15 to Hs. 4.30 per gross boxes. This 
notification contained a proviso to the 
effect that if a manufacturer were to 
give a declaration that the total clear- 
ance from the factory will not exceed 75 
million matches during a financial year, 
the manufacturer would be entitled to 
the concessional rate of duty of Rs. 3.75 
per gross boxes of 50 matches each upto 
75 million matches. and the quantity of 
matches, if any, cleared in excess upto 
100 million matches will be charged at 
Rs. 4.30 per gross, and, if the clearance 
exceeds 100 million matches, the en- 
tire quantity cleared during ‘the fi- 
nancial year wil be charged to 
duty at Rs, 4.30 per gross. This notifi- 
cation. however, enabled the manufac- 
turers with a capacity to produce more 
than 100 million matches and who were 
clearing more than 100 million matches 
during the previous years to avail of the 
concessional rate of duty at Rs. 3.75 per 
gross by filing a declaration as visualized 
in the proviso to the notification by res- 
tricting their clearance to 75 million 
matches. This would have defeated the. 
very purpose of the notification, namely, 
the grant of concessional rate of duty only 
to small manufacturers, In order to avert 
this tendency on the part of the larger 
units, the notification dated July 21, 1967 
was amended by Notification No. 205 of 
1967 dated September 4, 1967. The notifi- 
cation reads: 

"In exercise of the powers conferred 
by sub-rule (1) of Rule 8 of the Central 
Excise Rules, 1944, the Central Govern- 
ment hereby makes the following amend- 
ment in the notification of the Govern- 
ment of India in the Ministry of Finance 
(Department of Revenue and Insurance) 
No, 162/67-Central Excises dated the 21st 
July, 1967, namely:— 

In the proviso to the said notifica- 
tion after clause (i) the following shall be 
inserted, namely:— 

(ia) nothing contained in the forego- 
ing clause shall apply to any factory 
other than the factories: 

(a) whose production during the 
financial year 1966-67 did not exceed 100 
million matches: 


1974 


(b) whose total clearance of matches 
during the financial year 1967-68, as per 
declaration made by the manufacturer 
before the 4th September, 1967 in pur- 
suance to this proviso ig not estimated 
to exceed 75 million matches: 


(c) which fall under category D un- 
der notification No. 75/66-Central Excis- 
es dated the 30th April 1966, but had no 
production till the 4th September, 1967; 

(d) whose production during- any 
financial year does not exceed or is not 
estimated to exceed 100 million matches 
and are recommended by the Khadi and 
Village Industries Commission for exemp- 
ton under this notification as a bona fide 
cottage unit or which is set up by a co- 
operative society registered under any 
law relating to co-operative societies for 
the time being in force.” 

4. The purpose of this notification 
Was to give to bona fide small manufac- 
turers . whose' total clearance, according 
to the declaration, was not estimated 'to 
be in excess of 75 million for the finan- 
cial year 1967, the concessional rate of 
duty prescribed under the notification 
dated July 21, 1967, The manufacturers 
who came to the field after September 4, 
1967, were entitled to concessional rate 
of duty if they satisfied the condition 
prescribed in clause (d) of the aforesaid 
notification. 


5. The respondent applied for a 
licence for manufacturing matches on 
September 5, 1967, stating that it began 
the industry from March 5, 1967, and also 
filed a declaration that ‘the estimated 
manufacture for the financial year 1967- 
68 would not exceed 75 million matches. 
It was on this basis that the respondent 
sought to restrain the appellants from re- 
covering excise duty in excess of Rupees 
3.75 per gross of boxes of 50 matches each 
ap to 75 million matches by challenging 
the validity of clause (b) of the notifi- 
cation, ; 

6. The contention of the respon- 
dent before the High Court was that it 
has been denied the benefit of the con- 
cessional rate of duty on the ground that 
it applied for licence and filed the decla- 
ration only on September 5. 1967, a day 
after the date mentioned in clause (b) of 
the aforesaid notification and that that 
was discriminatory. 


MA The High Court was of the 
view that the classification was unrea- 
sonable inasmuch as the fixation of the 
date for making the declaration, namely, 
September 4, 1967, as the basis of the 
classification between those who are en- 
titled to the benefit of the concessional 
rate of duty and those who are not ‘so en- 
titled, has no nexus with the object of 
the Act. The High Court said that all 
manufacturers whose estimated produc- 
tion would not exceed 75 million matches 
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in the financial year 1967-68 would fall 
under one class and the fact that some 
among them filed the declaration before 
September 4, 1967, is not a differentia 
having a nexus with the object of the Act 
for putting them in a different clas, The 
High Court, therefore, came to the con- 
clusion that there was no difference be- 
‘tween the two classes of manufacturers 
from the point of view of revenue as 
they were all engaged in production of 
matches and as none of them was expect- 
ed to produce in the financial year more 
than 75 million matches on an estimate. 


8, We do not think that the rea- 
soning of the High Court is correct. Ii 
may be noted that it was by the proviso 
in the notification dated July 21, 1967, 
that it was made necessary that a decla- 
ration should be filed by a manufacturer 


-that the total clearance from the factory 


during a financial year is not estimated to 
exceed 75 million matches in order lo 
earn the concessional rate of Rs. 3.75 per 
gross boxes of 50 matches each. The pro- 
viso, however, did not say, when the dec- 
laration should be filed. The purpose be- 
hind that proviso was to enable only bona 
fide small manufacturers of matches to ` 
earn the concessional rate of duty by fil- 
ing the declaration. small manufac- 
turers whose estimated clearance was 
less than 75 million matches would have 
availed themselves of the opportunity 
by making the declaration as early as 
possible as ‘they would become entitled 
to the concessional rate of duty on their 
clearance from time to time. Tt is diff- 
cult to imagine that any manufacturer 
whose esumated total clearance during 
the financial year did not exceed 75 mil- 
lion matches would have failed to avail 
of the concessional rate on their clear- 
ances by filing the declaration at the ear- 
liest possible date. As already stated, 
the respondent filed its application for 
licence on September 5, 1967 and made 
the declaration ‘on that date. The con-; 
cessional rate of duty was intended for, 
small bona fide units who were in the, 
field when the notification dated Septem- 
ber 4, 1967, was issued: the concessional 
rate was not intended to benefit the large 
units which had split up into. smaller, 
units to earn the concession, The ten-; 
dency towards fragmentation of the big- 
ger units into smaller ones in order to 
earn the concessional rate of duty has 
been noted by the Tariff Commission in 
its report (see the extract from the re- 
port given.at p. 500 in M, Match Works 
v. Asst Collector, Central Excise, AIR 
1974 SC 497.) The whole object of the 
notification dated September 4, 1967, was 
to prevent further fragmentation of the 
bigger units into smaller ones in order to 
get the concessional rate of duty intend- 
ed for the smaller units and thus defeat 
the purpose which the Government had 
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in view. In other words the purpose 
of the notification was to prevent the 
larger units who were: producing and 
clearing more than 100 million matches 
in the financial year 1967-68 and who 
could not have made the declaration, 
from splitting up into smaller units in 
order to avail of the concessional rate of 
duty by making the declaration subse- 
quently. To achieve that purpose, the Gov- 
ernment chose 4-9-1967, as the date be- 
fore which the declaration should be 
filed. There can be no doubt that any 
date chosen for the purpose would, to a 
certain extent. be arbitrary. That is in- 
evitable. 


9. Rule: 8 of the Central Excise 
Rules, 1944, made under Sections 6, 12 
. and 37 of the Act reads: 


"Power to authorise exemption from 
- duty in special cases— (1) The Central 
. Government may from time to time, by 
notification in the Official . Gazette, ex- 
émpt subject to such conditions as may 
be specified in the notification any excis- 
able goods from the whole or any part of 
. duty leviable on such goods. 

(2) The Central Board of Revenue 
may by special order in each case exempt 
from the payment of duty, under cir- 
cumstances of an exceptional nature on 
excisable goods," ` ' 

10. The concessional rate of duty 
can be availed of only by those who sa- 
tisfy the conditions which have been laid 
down under the notification. The res- 


i 


pondent was not a manufacturer before 


September 4, 1967, as it had applied for 
licence only on. September 5. 1967 and it 
could not have made a declaration before 
September 4, 1967, that its total clear- 
ance. for the financial year 1967-68 is not 
estimated to exceed 75 million matches. 
In the matter of granting 
exemption from tax, the Government has 
a wide latitude of discretion. It need 
not give exemption or concession to 
.leveryone in order that it may grani the 
same to some. As we said, the -object of 
granting the concessional rate of duty 
was to protect the smaller units in the 
industry from the competition by the lar- 
ger ones and that object would bave been 
frustrated if, by adopting the device of 
fragmentation. the larger units could be- 
come the ultimate beneficiaries: of the 
bounty. That , a classification can be 
founded on a particular date and yet be 
reasonable, has been held by this Court 
in several décisions (see M/s, Hathisingh 


SCR 528 at p, 543 = (AIR 1960 SC 923 at 
p. 931). Dr. Mohammad Saheb Mahboob 
Medico v. Deputy Custodian General, 
(1962) 2 SCR 371 at p, 379° = (AIR 1961 
SC 1657.at p. 1661), M/s, Bhikusa Yamasa 
Kshatriya (P) Ltd, v. Union | of India, 
(1964) 1 SCR 860 at p. 880 — (AIR 1963 
SC 1591.at p. 1599) and Daruka &-Co. v. 





Chitranjan” 


concession Or: 


Mfg. Co. Ltd. v. Union of India, (1960) 3. 


Dass v. State of U. P. ` A. T. R. 


Union of India, AIR 1973 SC 2711. The 
choice of a date as a basis for classifica- 
tion cannot always be dubbed as arbi- 
trary even if no particular reason is| 
forthcoming for the choice unless it is 
shown to be capricious or whimsical in 
the circumstances, "When it is seen that a 
line or a point there must be and there 
is no mathematical or logical way of fix- 
ing it precisely, the decision of the le- 
gislature or its delegate must be accept- 
ed unless we can say that it is very wide 
of any reasonable mark, See Louisville 
Gas & E. Co, v. Coleman, - (1927) 277 US 
32 per Justice Holmes, 

11 We set aside the orders of the 
High Court, dismiss the writ petition and 
allow the appeals with costs. 


. Appeals allowed. 








AIR 1974 SUPREME COURT 2352 
- (V 61 C 460). 
(From: Allahabad) 
M. H. BEG AND Y. V. CHANDRA- 
' , CHUD, JJ. 
; “Chitranjan Dass, Appellant V. 
` State of U. P., Respondent. , 
." Criminal Appeal No. 247 of 1973, 
D/- 13-12-1973. -. 

Index Note: — (A) Constitution of 
India, Art. 134 — Educated accused 
convicted for sodomy — Consequences 
to his career and job considered—Sen- 
tence reduced to period already under- 
gone. (X-Ref:— Penal Code (1860), Sec- 
tion.- 377) (X-Ref:— Criminal P.C. 
(1898), S. 32). Judgment of Allahabad 
H.C. modified.  - (Para 1) 

The Judgment of _the Court was 
delivered by : 
.. BEG AND CHANDRACHUD, JJ. 
In-view of'the material which. has 
been placed before us indicating that 
the appellant, a highly educated and 
cultured individual, was suffering’ from 
mental aberration when he committed 
the offence of sodomy, and that, as a 
result of this conviction, he will suffer 
loss of service and other. serious con- 
sequences to his career, we confirm 
the conviction but reduce the sentence 
to the period already undergone which 
is said to be more than two months. 
The appellant, who is in jail shall be 
released forthwith. 


Sinine: moditied, 
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AIR 1974 SUPREME COURT 2353 - 
(V 61 C46D- - » 
C. V. CHANDRACHUD AND P. N. - 
BHAGWATI, JJ. 

Sk. Nizamuddin, Petitioner v. State 
of West Bengal, Respondent. f 

Writ Petition No. 319 of 1974, D/- 
A-11-1974. . > 5 

(A) 
Act (1971), S. 3 (2) (a) — Detention order 
— Subjective satisfaction of District Ma- 
gistrate — Delay of about two and a half 
months in arresting the detenu pursuant 
*: to detention order — Delay mot explain- 

ed — Subjective satisfaction held not 
genuine. - - ^ - 

If there is any delay in arresting the 
detenu pursuant to the order of detention 
which is prima facie unreasonable,. the 
State must give reasons explaining the 


delay. W, P. No. 2000 of 1973, dated 9-9- | 


1974, Foll. (Para 3) 


The criminal case in which the peti- 
tioner was arrested in connection with 
an incident of theft committed by him on 
14-4-1973 was ultimately dropped as the 


witnesses wére unwilling to depose against 


him and the petitioner was discharged: 
The order of detention was made. on 
10-9-1973 and. the subjective satisfaction 
of the District Magistrate was based on 


that solitary incident of theft. The péti- - 


tioner was thereafter detained on 23-11- 
1973 pursuant to the ¢ : 
The State failed to supply information to 


the court ‘as to when the petitioner. was. 


discharged. No explanation for-delay in 
arresting the petitioner was given in the 


- Bffidavit-in-reply filed by the District. 


Magistrate. : 
Held that it could not be said that 

the District Magistrate applied his mind 
and arrived at a real and genuine satis- 
faction that it was necessary to detain 
the petitioner with a view-to preventing 
him from acting in a prejudicial manner. 
The condition precedent for making the 
order of detention was, therefore, not 
satisfied and consequently 'the order of 
detention could not be sustained. vow 
; : gt 7 (Para 3) 

The order of detention must have 
been -made by the District Magistrate in 
anticipation of the discharge of the peti- 
tioner and the discharge of the petitioner, 
could, therefore, be presumed to have 
taken place at or about the time when 
the order of detention was made. The 
unexplained. delay of about two and a 
"half months: in detaining the petitioner 


pursuant to the detention order would. 
throw considerable doubt -on the genuirie- = 


ness of the subjective satisfaction of “the 
District, Magistrate, (Para 3) 


KR/KR/E638/74/LGC . : " 


1974. S. C./148 XII; G—13-B 


Maintenance of Internal Security: 


detention arder. - 


Sk. Nizamuddin v. State of W.B. (Bhagwati J.) [Prs. 1-2] S.C. 2353 


. Cases. Referred: -Chronological Paras 
' W. P. No. 2000 of 1973, D/- 9-9-1974, Sk. 
e Serajubl v, State of W. B... 3 
. The Judgment of the Court was.deli- 
vered by... E K 
:: 7 BHAGWATI, J.:— The petitioner 
^ challenges his detention under an order 
:.dated 10th September, 1973 made by the 
.District Magistrate, Burdwan under Sec- 
tion 3 (2) (1) of the Maintenance of Inter- 
‘nal Security Act, 1971, There were seve- 
ral grounds urged before us for challeng- 
ing the validity of the order of detention 
but it is not necessary to refer to thém 
Since we find that there is one ground 
which is sufficient to dispose of the peti- 
tion, To appreciate this. ground it is ne- 
'cessary to notice a few facts, . 


; 2. The order of detention was 
made on 10th September, 1973 and it was 
based on the subjective satisfaction of 
the District Magistrate that it was neces- . 
sary to detain the petitioner with a view ' 
to preventing him from acting in a man- ^ 
ner prejudicial to the maintenance of sup~ 

. plies.. and services essential to the com- 
munity. This. subjective satisfaction, ac- 
cording to.the' grounds of detention fur- 
nished-to the petitioner, was founded on 
a solitary incident of theft of alumunium 
wire alleged to have been committed by 

.the petitioner on 14th April, 1973. It ap- 
pears that in respect of this incident a 
Criminal case was filed inter alia against 

_the petitioner in the Court of Sub-Divi- 
‘sional Judicial Magistrate, Asamsole, but, 
as the affidavit-in-reply filed by the Dis-. 
irict. Magistrate shows, the witnesses 
were unwilling to depose against the pe- 
titioner. in open Court on account of fear 
of danger to their life and the prosecu- 
tion ‘was, therefore, constrained to drop 

. the criminal case and the petitioner was 
discharged. However, the date when the 
petitioner was discharged was not set 
out in.the affidavit-in-reply. The  peti- 
tioner was thereafter detained on 23rd 
November, 1973 pursuant to the order of 
detention. -There was thus a time lag of 
about two and a half months between the 

“date of the.order of detention and the 

~ date when the petitioner was actually 
detained. The petitioner contended that 
since the District Magistrate did mot 
state in his affidavit-in-reply as to when 
the „petitioner was discharged, it must be 
presumed that the petitioner was  dis- 
charged: on or about 10th September, 

.1973 and was available for being detained 
under the order: of detention and yet he 

. was mot arrested for a period of.two and : 
a half months until 23rd November, 1973 
and that shows that’ there was no real 
necessity to detain the petitioner with a 
view to.preventing him from acting in a 

vrejudicial.manner and the subjective 

satisfaction of the District -Magistrate 


2354 S.C. [Prs, 2-3] 


founding the order of detention was not 
genuine, There is great force in this con- 
tention of the petitioner and. it must 
result in. invalidation of the order of 
detention, 


3. It is obvious from the facts set 
out in the affidavit-in-reply that 
petitioner was arrested in connection with 
the criminal case arising out of the inci- 
dent dated 14th: April, 1973 set out. in 
the grounds of detention. The criminal 
case was ultimately dropped as the wit- 
nesses were not willing to come forward 
to give evidence for fear of .danger to 
their life and the petitioner was ^ dis- 
charged. The date of discharge of the 
petitioner was, however, not set out in 
.'the affidavit-in-reply. We asked the 
learned counsel appearing on behalf. of 
the respondent as to whether there was 
any record with him from which he could 
tell us as to what was the date on which 
the petitioner was discharged but he 
stated that the ‘only record which he had 
- was that relating to the order of deten- 
tion and the record relating to the crimi- 
nal case had mot been sent to him. We 
' were told that even the history-sheet of 

the petitioner, which was before the Dis- 
trict Magistrate when he made the order 
of detention, did not give the date when 
the criminal prosecution was dropped and 
the petitioner was discharged. It did not 
even make any reference to the crimina] 
case. This is rather unfortunate. We 
should have thought that the fact that a 
criminal case is pending against the per- 
son who is sought to be proceeded against 
by way of preventive detention is a very 
material circumstance which ought to be 
placed before. the District Magistrate. 
That circumstance might quite possibly 
have am impact on his decision whether 
or not to make an order of detention. -It 
is mot altogether unlikely that the Dis- 
trict Magistrate may in a given case take 
the view that since a criminal case is 
pending against the person sought to be 
detained, no order of detention should 
be made for the present, but the criminal 
case should be allowed to run its fu 
“course and only if it fails to result in 
conviction, then preventive detention 
‘should be resorted to. It would be most 
unfair to the person sought to be detain- 
ed not to disclose the pendency of a cri- 
minal -case against him to the District 
Magistrate. But that-is a different -ques- 
tion altogether and it need not detain us. 
‘|The fact remains that there was no record 
'|with the learned counsel appearing -on 
behalf of the respondent from which ‘he 
could give us the date "when the peti- 
toner was: discharged. In: view 'of:: this 
failure on ‘the part of the ‘respondent to 
supply information to the: Court.- as 
when the’ petitioner was'discharged, we 


Sk. Nizamud din v. State of W. B. (Bhagwati J.) 


the 


A.LR. 


must proceed om the assumption that he 
must have been discharged on or about 
10th September, 1973. The order of de- 
tention must have been made by the 
District Magistrate in anticipation of the 
discharge of the petitioner and the dis- 
charge of the petitioner can, therefore, 
be presumed to have taken place at or 
about the time when the order of deten- 
tion was made, that is, 10th September, 
1973. But if that be so, the conclusion is 
inescapable that though the petitioner 
was available for detention since about 
10th September, 1973, he was not detain- 
ed for a period of about two and a half . 
months upto 23rd November, 1973. There 
was delay of about two.and a half months 
in detaining the petitioner pursuant to 
the order of detention and this delay, un- 
less satisfactorily explained, would throw 


- considerable doubt on the genuineness of 


the subjective satisfaction of the. Dis- 
trict Magistrate recited in the order of 
detention. It would be reasonable to 
assume that if the  Distriet Magistrate 
was really and genuinely satisfied after 
proper application of mind to the mate- 
rials before him that it was necessary to 
detain the petitioner with a view to pre- 
venting him from acting in a prejudicial 
manner, he would have acted with great- 
er promptitude in securing the arrest of 
the petitioner immediately after making 


-of the order of detention, and the peti- 


tioner would not have been allowed to 
remain at large for such a long period 
of time to carry on his nefarious activi- 
ties, Of course when we say this we must 
not be understood to mean that when- 
ever there is delay in arresting the dete- 
nu pursuant to the order of detention, - 
the subjective satisfaction of the detain- 
ing. authority must be held , to be not 
genuine or colourable, Each case must 
depend on its own peculiar facts and cir- 
cumstances. The detaining authority may 
have a reasonable explanation for ‘the 
delay and that might be sufficient to dis- 
pel the inference that its satisfaction was 
not genuine. But here we find that though 
am affidavit-in-reply was filed by the Dis- 
trict Magistrate himself, no explanation 
was forthcoming in this affidavit as to 
why the petitioner was not arrested until 
23rd November, 1973, though the order ` 
of detention was made as far back as 
10th September, 1973. The learned coun- 
sel appearing on behalf of the respon- 
dent contended that the State was not ex- 
pected to render eny explanation in re- 
gard to the delay in arresting the peti- 
tioner pursuant'to the order of detention 
because no stich- complaint was made in 
the- petition. But this is hardly an argu- 
ment which can avail the State when it 
is calléd upon to answer a rule issued on 
a petition for a writ of. habeas corpus. It 
is the obligation of the State or the de- 
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taining authority in making its return -to 
the rule in such a case to place all the 
relevant facts before the Court and if 
there is any delay in arresting the detenu 
pursuant to the order of detention which 
is prima facie unreasonable, . the State 
must give reasons explaining the delay. 
Vide Sk. Serajul v. State of West Bengal, 
W. P. 2000 of 1973, decided on September 
9, 1974. Since in the present case no ex- 
planation for the delay has been given in 
the affidavit-in-reply filed. by the District 
Magistrate, we are not at all satisfied that 
ithe District Magistrate applied his mind 
and arrived at a real and genuine sub- 
jective satisfaction that it was necessary 
to detain the petitioner with a view to 
preventing him from acting in a prejudi- 
cial manner. The condition precedent for 
the making of the order of detention was, 
therefore, not satisfied and consequently 
the order of detention must be quashed 
and set aside. 

4. We accordingly quash and set 
aside the order of detention and direct 
that the petitioner be set at liberty forth- 

ith, 


ay : 
Petition allowed. 


AIR 1974 SUPREME COURT 2355 
(V 61 C462 - 


(From: Punjab) 
A. ALAGIRISWAMI AND R. S. 
SARKARIA, JJ, 
Shri Bhagwandass Sehgal, Appellant 
v, State of Haryana and others etc, etc., 
Respondents. - 


Civil Appeals Nos. 1188 of 1973. and 
1 of 1973. D/- 5-11-1974. 


(A) Constitution of India, Art, 14 — 
Punjab State Legislature (Prevention of 
Disqualification) Act (7 of 1952), S. 2 (i) 
(as inserted in Haryana by Act 25 of 
1969) — SS. 2 (i) and (e) of Act 7 of 1952 
(as obtaining in Haryana)  exempting 
office of the Chairman of Improvement 
Trust from being ‘office of profit’, not dis- 
criminatory, 


The status, administrative responsibi- 
lities and other conditions which go with 
the office of the Chairman of the Im- 
provement Trust are not the same- as 
those of the members of the Trust or 
other statuory bodies. The mere fact, 
therefore, that for the purpose of remov- 
ing the disqualification, the Chairmen of 
the Improvement Trusts have been put 
in clause (i) as a class separate from that 
of the members of the Trust and other 
statutory bodies in clause (e) of S. 2 does 
not offend the guarantee of equal treat- 
ment enshrined in Art. 14 of the Consti- 
tution. . (Para 11) 


KR/KR/E636/74/AGT 


Bhagwandass v. State of Haryana 


(Sarkaria J.) ` [Prs. 1-4] S.C. 2355 


(B) Constitution of India, Art. 191 (1) 
(a) — Scope and ambit of power under. 

Art, 191.(1) (a) of the Constitution 
gives a wide power to the State Legisla- - 
ture to declare by law what office or offi- 
ces of profit held under the Government 
shall not disqualify the holder thereof 
from being chosen or for being a member 
‘of the. State Legislature. Classification of 
such offices for the purpose of removing’ 
disqualification has thus been left prima- 
-rily to legislative discretion. So long as- 
the Legislature exercises this exemptive 
"power reasonably and with due restraint, 


‘in amanner which does not drain out 


Art. 191 (1) (a) of its real content, or dis- 
regard any constitutional guarantee or 
mandate, the Court will not interfere 
with it. : (Para 12) 


The Judgment of the Court was deli- 
vered by 


SARKARIA, J. :— The common ques- 
tion that arises for determination in these 
appeals is: Whether Clause (i) in Section 
2 of the Punjab State Legislature (Pre- 
vention of Disqualification) Act 7 of 1952 
(hereinafter referred to as the Disqualifi- 
cation Act) inserted by Haryana Amend- 
ment Act 25 of 1969 suffers from the vice 
of discrimination and, as such, is an in- 
valid piece of legislation? Both these 
appeals will therefore be disposed of by 
this judgment. 

2. The appellant and respondents, 
as rival candidates, contested the election 
to Haryana Legislative Assembly from 
Ambala Cantonment 


Constituency in 
March 1972. Hans Raj Suri, respondent 
was declared elected. The appellant, 


Bhagwan Dass Sehgal challenged this res- 
pondent’s election on the ground that his 
nomination papers had been improperly 
and illegally accepted. It was alleged that 
on the material dates, the respondent be- 
ing a Chairman of the Ambala Improve-: 
ment Trust was holding an office of pro- 
fit under the Government of the State, 
and as such, was disqualified from con- 
testing the election. It was further plead- 
ed that cl. (i) of Section 2 of the Disqua- 
lification Act 1952 (added by the Haryana 
Amendment Act 25 of 1969) which pur- 
ported to take the office of the Chairman 
of an Improvement Trust out of the pur- 
view of an ‘office of profit? was invalid 
as it offended Article 14 of the Constitu- 
tion, 


3. The validity of the aforesaid 
cl (i) was also challenged separately, 
under Article 226 of the Constitution in a 
writ petition on the same grounds, 


4. - The learned single Judge be- 
fore whom the writ petition first came up 
for hearing, got it referred to a Division 
Bench of the High Court, which dismiss- 
ed the writ petition. In consequence, the 


2356 S.C. [Prs, 4-14] ` 


election. petition, also, "Was dismissed. 
^ Hence these appeals, 


eon $ : À few facts may now be- si 
* out: - 

.- It is not disputed that-at the date of 

filing the nomination papers and also on 
the date of their scrutiny, the respondent 
was.Chairman of the Am 


5 of the Improvement Act by: a notifica- 
' tion dated May ‘21, 1970. As 
he was receiving a salary ‘of "Bs.- 1,000. 
p.m. plus Dearness and Conveyance Al 


' lowances. Jt/is also not disputed thatthe ` 
. ` power of appointment and removal of-the 


‘Chairman of the Trust vests in the State 
Government ‘and. his remuneration is- paid 


=` out of the public revenues. In short, the | 
office of the Chairman has all the attri- 


butes of an ‘office of profit’. But for the 
impugned provision, the respondent 
would have been disqualified from con- 
ae the election. 


- By virtue of the powers con- 
ied by Article 191 of the Constitution, 


the Legislature.of Haryana State enacted. 


the Amendment Act 25 of 1969, whereby 
it inserted the impugned cl. (i) in the 
original Section 2 of.the Disqualification 
Act. The effect of -this amendment is that 


a person holding the office of the Chair- E 


man of an Improvement Trust constitut- 
ed under the Punjab Town Improvement 
Act or the office of the Chairman of the 
State Agricultural Marketing Board con- 
stituted under Section 3 of the Punjab 
Agricultural Produce Markets Act, 1961, 
does not incur the disqualification for bë- 


ing chosen as, and'for being a member : 


'of the Haryana ‘State Legislative Assem- 
bly. 


T. © Mr. D. V. Patel, learned) coun- | 


sel for the appellant contends that the 
impugned provision is discriminatory in- 
asmuch as it enables the Chairman of the 
Trust to contest an election to the State 


Assembly by. removing his disqualifica- . 


tion but does not accord the same treat- 
ment to the members of the Trust ap- 
pointed under Section 4 (i) (c) of the Im- 
provement Act. It is further urged that 


‘the impugned provision has created .an 


unreasoneble classification between the 


members of the statutory bodies falling - 
under clause (e) and a Chairman of the 


Improvement Trust falling under clause 
(i) of Section 2 of the Disqualification 
Act. : 


8. To us, these contentions appear 
to he devoid of merit. 


9. In the case of members of the 
Trust appointed under Section 4 (i) (c) of 
the Improvement Act, the disqualiflcation 
on the ground of their holding the office 
of profit, had already been removed by 


Bhagwandass V, State of Haryana (Sarkaria J.) 


Ambala ` Improve- 
‘ment Trust, He was appointed “by the - 
State:Government under Sections 4 and 


"Chairmen- 


. A.L. R. 


clause (e) of Section 2 of the Disqualifl- 
cation : Act, 1952, which runs thus: 


"A mentis: of any statutory body: or- 
authority, or a member of- any Commit- 
tee or other body, appointed or constitut- 
ed by the Punjab Government, and who ` 
is not in receipt of a salary but who is 
paid only travelling and du allowance 
during the performance of his 


10. Iis therefore not correct to - 


say that the members of the Trust have. 
been discriminated against in the matter 
of removing the disqualification. | . 


^as EK is. „noteworthy. that they. 
status, administrative responsibilities and 


: other:. conditions which. go .with- the office 


of the Chairman of . the Improvement 
Trust are not the same as those of the 
members of the Trust or other statutory 
bodies, The mere fact therefore, that for 
the purpose of removing the disqualifica- 
tion,. the. Chairmen of the- Improvement 
Trusts have been put in clause (i) as a 
class -separate from that of the members 
of the Trust and other statutory bodies 
in clause (e) of Section 2 does not offend 
the guarantee -of -. equal treatment en- 
shrined in Article 14 of the SORPHMNOR: 


12. It dnust be “remembered ‘that 
Article: 191 (1) (a) of . the Constitution 


' gives a wide power to the State Legisla- 


ture to declare by law what office or offi- 
ces of profit held under the Government 
shall not disqualify the holder thereof}. 
from being chosen or for being a member]: 


' of the State Legislature. Classification of 


such offices for the purpose of removing 
the disqualification has thus: been left 


primarily to legislative: discretion. Jt fol- 


lows that so long as this exemptive power 


‘is exercised reasonably and with due res-|. 


traint and in a manner which does not 
drain out Article 191 (1) (a) of its real 
content or disregard any constitutional 
guarantee or mandate, the Court will not 
interfere, Nothing of this kind has been 
done by the impugned provisions which 
would justify the invocation of the extra- 
ordinary powers of the Court under Arti- 
cle. 226 of the Constitution. 


13. No other point has been argu- 
ed before us. ` 


14. In the result the wppeais fail 
and are hereby dismissed with costs— 
hearing fee limited to one set. 


Appeals dismissed. 
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AIR 1974 SUPREME COURT 2357 
© (V 61 C 462) | l 
(From: (1970) 75 ITR 23 (Mad.)) t 
H. R. KHANNA AND A, C. GUPTA. JJ.i 


K. L. Varadarajan, Appellant v. The} 
Commissioner of Income-tax, Madras, 
'Hespondent. 


: Civil Appeals Nos, 1275 to 1277 of 
1970, D/- 5-11-1974. ] 


(A) Index Note:— Income-tax Act 
(1922), Ss. 17 (1) and 34 — Words “all as- 
sessments thereafter” used in second pro- 
viso to S. 17 (1) — Meaning of — Non- 
resident — Declaration under §. 17 (1), to 
be assessed at rates appropriate to the 
total world income, filed during  assess- 
ment for the year 1958-59 — Assessment 
for earlier years reopened — Sufficient 
cause shown for not filing the declaration 
earlier —- Declaration would be operative 
for the reassessment of previous years. 
(1970) 75 ITR 23 (Mad.), Reversed. 


(A) Brief Note:— According to the 
second proviso to S. 17 (1) once the as- 
sessee is allowed to make the declaration 
after the expiry of the period specified 
“such declaration shall have the effect in 
relation to the assessment for the year in 
which the declaration is made (if such 
assessment had not been completed  be- 
fore such declaration) and all assessments 
thereafter". The proviso makes it clear 
that the declaration would be operative 
not only for the assessment for the year 
in which the declaration is made if such 
assessment had not been completed  be- 
fore such declaration, but also for all as- 
sessments to be made thereafter. The 
words "all assessments thereafter” signi- 
fy not only assessments for the subse- 
quent years but would also cover assess- 
ments for the earlier years in ease the. 
assessments for those earlier years are 
being made subsequent to the filing of 
the declaration. The words "al assess- 
ments thereafter" have too wide ampli- 
tude. These words would include within 
their ambit all assessments made subse- 
quent to the filing of the declaration and 
it would be wrong to construe them as 
if the legislature had used the words “all 
assessments for the subsequent years”. 

(Para 6) 


The fact that the legislature has used’ 
the word “assessments” and not “reassess- 
ments” in the second proviso would not, 
exclude the applicability of that proviso: 
to cases of reassessments subsequent to: 
the filing of the declaration. The word 
"assessment" has been used in a compre- 
hensive sense so as to include  reassess- 
ment under S. 34, Case law discussed. 
(1970)'75 ITR 23 (Mad.) Reversed. 

(Paras 7, 9) 
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K. L. Varadarajan v. I-T. Commr., Madras (Khanna J.) [Prs, 1-2) $..6. 2357 


Cases Referred: Chronological. Paras . 
AIR 1958 SC 795 = (1958) 34 ITR 275, 
A. N. Lakshman Shenoy v. Incomé-tax 
Officer, Ernakulam E 7 
1942 AC 402 = 111 LJ KB 301. Commrs. 
for General Purposes of Income-tax for 
the City of London v. Gibb: 7 
AIR 1938 PC 175 = (1936) 6 ITR 414, . 
Commr. of Income-tax v. Khemchand 
Ramdas ` Ni 
The Judgment of the Court was deli- 
vered by ` ; 
KHANNA, J.:— These three appeals 
by certificate are directed against the 
judgment of the Madras High Court 
whereby the High Court answered the 
following question referred to it under 
Section 66 (1) of the Indian Income-tax 
Act, 1922 (hereinafter referred to as the 
Act) in respect of assessment years 
1955-56, 1956-57 and 1957-58 against the 
assessee-appellant and in favour of the 
revenue: 


"Whether the declaration filed by the 
assessee under Section 17 (1) in respect of 
the assessment year 1958-59 was opera- 
tive in relation to the re-assessments in 
respect of the previous years ending on 
31-12-1954, 31-12-1955 and 31-12-1956 cor- 
responding to the assessment years 1955- 
96, 1956-57 and 1957-58?" ' 


2. The assessee during the  rele- 
vant period was studying abroad. He de- 
rived income during that period by way 
of dividend on shares and interest from 
deposits, The original assessments for the 
relevant years were completed on Janu- 
ary 31, 1956, December 27, 1956 and Feb- 
ruary 28, 1958, The residential status 
adopted in those years was “resident and 
ordinarily resident person."  Income-tax 
and super tax were calculated at the rates 
applicable on the total income. In the 
course of the assessment proceedings for 
the assessment year 1958-59, correspond- 
ing to the year ending on December 31, 
1957, the  assessee filed a declaration 
under Section 17 (1) of the Act on March 
24, 1959 claiming to be assessed at rates 
appropriate to the total world income. 
This assessment was completed on March 
23, 1960 in the status of a "non-resident". 
The application under Section 17 (1) was 
rejected. As the income-tax officer found 
that the assessee was a non-resident in 
the three previous years ending on De- 
cember 31, 1954 to  Decémber 31, 1956 
and his total income had been assessed to 
income-tax at the normal rates and fur- 
ther as he had failed to make the requi- 
site declaration under Section 17 (1) 
within the requisite time, the income-tax 
officer formed the view that the earlier 
assessments had been made at a 
lower rate. Action under Section 34 of 
the Act was accordingly taken by the 
income-tax officer and assessments for 
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ite abovementioned three years were re- 
ened’ and completed under Section. 23 
3 read with Section 34 of the Act. The 
. Status of the assessee was treated.as that 
| got a non-resident. The assessee's declara- 
*tion under Section 17 (1), which he had 
made in the course of assessment  pro- 
. Geedings for the assessment year 1958-59, 
‘was, rejected and ignored and his. total 
income was brought to tax at the maxi- 
.Imüm,. rates, The assessee in the course of 
"the proceedings for reassessment request- 
‘ed that the:.income during - the three 
‘years in question should be taxed at 
rates ‘appropriate 
According ‘to the assessee, the omission on 
his part to make the declaration earlier 
under Section 17 (1) was due, to inad- 
vertence and ignorance, It was also con- 
tended that as the assessments were be- 
ing reopened and were thus deemed to 
‘be pending for the earlier years, the 
assessee’s declaration made during the 
assessment proceedings for the year 
1958-59 should be taken into account for 
the purpose of reassessments. The in- 
come-tax officer rejected all the submis- 
sions. According to the income-tax officer, 
option had been exercised by the assessee 
after the prescribed date and it could 
not have effect om the assessments for 
the three. years in question, The income- 
tax officer also-referred to the first pro- 
viso to Section 17 (1) of the Act and said 
that the declaration could be entertained 
only’ on the first occasion on which the 
assessee became assessable, The second 
proviso, it was observed, would also not 
avail the assessee. , 


3. The assessee went 
peal to the Appellate ae Commis- 
sioner. It was contended inter alia on his 
behalf that the income-tax officer was 
wrong in holding that the declaration 
under Section 17 (1) could be entertained 
only on the first occasion when the per- 
son became assessable, According to the 
assessee, the declaration could be accept- 
ed even later provided sufficient cause 
was shown for not filing the declaration 
earlier. The assessee further submitted 
that the assessment as non-resident was 
made for the first time in respect of as- 
sessment year 1958-59 and as Section 34 
proceedings were fresh proceedings the 
declaration made in 1958-59 ought to be 
accepted, The Appellate Assistant Com- 
missioner held that the income-tax offi- 
cer's reasoning for not accepting the dec- 
laration under Section 17 (1) was not 
correct. In this connection the Appellate 
Assistant Commissioner referred to his 


order in the appeal by the assessee for . 


ihe assessment year 1958-59 wherein he 
had held that the assessee had sufficient 
cause for not filing the declaration under 
Section 17 (1) when the assessee became 


to his world income. 


up in ap- 


A.I. R, 

first assessable. It was also held that the 

failure to file the declaration had not re- 

sulted in a reduction of tax liability, The 

declaration filed on March 24, 1959 by 
the assessee, in the opinion of the Ap- 

pellate Assistant Commissioner, could be. 
availed of for the assessments for the 
three years in question as the assessment 
orders’ consequent upon the reopening of 
assessments were being made subsequeńt 
to that date. 


4. The department went up in 
Zppeal to the Income-tax Appellate Tri- 
bunal against the order of the Avpellate 
Assistant Commissioner. The Tribunal ac- 
cepted the reasoning of the Appellate 
Assistant Commissioner and dismissed 
the appeal. On being moved by the Com- 
missioner of Income-tax the Tribunal re- 
ferred the question reproduced above to 
the High Court, The High Court in amn- 
swering the question against the assessee 
referred to the expression “all assess- 
ments thereafter" in the two provisos to 
Section 17 (1) of the. Act and observed 
that those words showed that the decla- 
ration could be availed of in respect of 
assessments for subsequent years and not 
in respect of assessments made by the 
revenue in exercise of its power under 
Section 34 of the Act. The word "assess- 
ments" in the above expression, in the 
Opinion of the High Court, referred to 
only original assessments and not to as- 
sessments made by the revenue in exer- . 
cise of its power under Section 34 of the 
ae 


In appeal before us Mr. Desai 
on halt of the assessee-appellant has 
assailed the judgment of.the High Court 
and has contended that correct view of 
law was taken by the. Appellate Assist- 
ant Commissioner and the Tribunal. As 
against that Mr. Hardy on behalf of the 
revenue has supported the view taken by 
the High Court. 


6. After hearing the Tera coun- 
sel for the parties, we are of the opinion 
that the submission made by Mr. Desai 
is well founded. The assessee, as men- 
tioned earlier, filed- the declaration in the 
course of assessment proceedings relating 
to the year 1958-59 on March 24, 1959. 
Although the above declaration was re- 
jected by the income-tax officer, the Ap- 
pellate Assistant cone on appeal 
in respect of assesament for the assess- 
ment year 1958-59 held. that there was 
sufficient cause for the assessee in not 
making the declaration on the first occa- 
sion on which he became assessable and 
that his failure to make much  declara- 
tion had not resulted in reducing his 
liability to tax for any year. The asses- 
see was accordingly allowed to make the 
declaration after the expiry of the pres- 
cribed period. According to the second 
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proviso to Section 17 (1) of the Act, once 


the assessee is allowed to make the dec- ` 


laration after the expiry of the period 
- specified "such declaration shall have 
effect in relation to the assessment for 
the year in which the declaration is made 
.üf such assessment had not been com- 
pleted before- such declaration) and al 
assessments thereafter". The words of the 
second proviso to Section 17 (1) repro- 
duced above make it clear that the dec- 
laration would be operative not only for 
the assessment for the year in which the 
declaration is made if: such assessment 
had not been completed before such dec- 
laration, but also for all assessments to 
'be made thereafter, The words "all as- 
sessments thereafter", in our opinion, 
signify not only assessments for the sub- 
sequent years but would also cover as- 
sessments for the earlier years in case 
the assessments for those earlier years 
are being made subsequent .to the filing 
of the declaration. The words “all assess- 
ments thereafter" have a wide amplitude 
end we see no cogent reason for not giv- 
ing them their natural meaning or for 
restricting their scope. Those words 
would include within their ambit all as- 
sessments made subsequent to the filing 
of the declaration and it would be wrong 
to so construe them as if the legislature 
had used the words “all assessments for 
the subsequent years.” 


1. We are unable to subscribe to 
the view taken by the High Court that 
the assessments referred to in the words 
reproduced above mean only the original 
assessments and not «the reassessments 
made under Section 34 of the Act. Ac- 


cording to Section 2 (8) of the Income-. 


tax Act, 1901 the word "assessment" in- 
cludes reassessment, Although such a de- 
finition was not there in the Act of 1922, 
the word "assessment" in the second 
vroviso to Section 17 (1) of the Act must 
necessarily, in our opinion, cover re- 
assessment under Section 34 of the Act. 
In the case of A. N. Lakshman Shenoy 
v, Income-tax Officer, Ernakulam, (1958) 
34 ITR 275 = (AIR 1958 SC 795) this 
Court held that the word "assessment" 
in the Finance Act, 1950 would include 
reassessment. It wes observed that the 
collocation of the words “levy, assess- 
ment and collection of income-tax” show- 
ed that the word “assessment” had a 
comprehensive meaning so as to cover 
reassessment. -The case of Commr. of 
Income-tax v. Khemchend Ramdas, (1938) 
6 ITR. 414 = (AIR 1938 PC 175) upon 
which reliance had been placed by the 
revenué in Shenoy's case, as — also 
been done in the present case, was dis- 
tinguished. This Court referred to the 
Observations of the Judicial Committee 


in the case of Khemchand Ramdas and 


Madras (Khanna J.) [Pr&. 6-7] S. C. 2359 


held that those observations lend no sup- 
porf to the view that the word "assess- 
ment" must always: ‘Sear a particular 
meaning in the Income-tax Act. Reliance 
in this context was placed upon the fol- 
lowing observations of the Judicial. Com- 
mittee: ' n l 

. "These two questions are so closely ` 
related to one another that they can cor- 
veniently be considered together. In 
order to answer them it is essential to 
bear in mind the method prescribed: by 
the Act for making an assessment of tax, 
using the word assessment in its compre- 
hensive sense as including.the whole pro- 
cedure for imposing liability upon the 
tax-payer. The method consists of the 
following steps. In the first place, the 
taxable income of the taxpayer has to 
be computed. In the next place, the sum 
payable by him on the basis of such 
computation has to be determined. Final- 
ly, a notice of demand in the prescribed 
form, specifying the sum so payable, has 
to be served upon the taxpayer." 


This Court further observed in Shenoy's 
case: 


"If the word ‘assessment’ is taken 
in its comprehensive sense, as we think 
it should be taken in the context of Sec- 
tion 13 (1) of the Finance Act, 1950, it 
would include 're-a-sessment' made under 
the provisions of the Act. Such 're-assess- 
ment’ will without doubt come within 
the expression ‘levy, assessment an. col- 
lection of income-tax’. in his speech in 
Commrs. for General Purposes of In- 
come-tax for the City of London v. Gibbs, 
1942 AC 402 at p. 406 Lord Simon has 
pointed out that the word ‘assessment’ is 
used in the English Income-tax Còde in 
more than one sense; and sometimes 
within the bounds of the same section, 
two separate meanings of the word may 
be found. One meaning is the fixing >f 
the sum taken to represent the actual 
profit and the other the actual sum in tax 
which the taxpayer is liable to pay. 


It has been contended before us that 
the Finance Act and the Income-tax Act 
should be read together as forming one 
code, and so read the words 'assessment 
and 're-assessment' acquire definite and 
distinct connotations. We are unable to 
agree, for the reasons which we have 
already given, that even if we read the 
Finance Act along with the Income-tax 
Act the word ‘assessment’ can be given 
a restricted meaning. To repeat those 
reasons: the Income-tax Code itself uses 
the word assessment in different senses, 
and in the context and collocation -of the 
words of the Finance Act, the word. ‘as- 
sessment’ is capable of bearing a compre~ 
hensive meaning only.” A 
In the context of Section 17 (1) of tha 
Act the word "assessiient" must..neces- 
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l arily include reassessment -under Section 
34 of the Act. To hold otherwise would 
result in an anomalous situation. This 
«sam best be illustrated by taking a con- 


“erete case. An 'assessee files a declaration- 


uncer Section 17 (1)ʻof the Act in res- 
pect of the assessment year 1955-56, Sup- 
posing his assessment for the year 1956-57 
is reopened and an order for  reassess- 
: ment is made.'In case the declaration 
made under Section 17 (1) can be availed 


of only for the original assessments and’ 


not’ for reassessments under Section 34 
of the Act, the result would necessarily 
be that the declaration would have to 
be excluded from consideration in mak- 
ing the reassessment for the year 1956-57 


even though the declaration had ` been: 


fi'ed much earlier. This could hardly have 
“bien the intention of.the legislature. The 
entire scheme of Section 17 (1) as well 
ar the context, in our opinion, clearly 
shows that the word "assessment" in Sec- 
tion 17 (1) has been used in a compre- 
hensive sense so as to include  reassess- 
ment. i : 


8. It may also be observed .that 
there are indications in the Act that 
whenever the legislature intended that 
the word “assessment” should mot include 
reassessment, it used: express words for 
the purpose. Section 33-B of the Act em- 
powers the Commissioner of Income-tax 
if he considers any order passed by the 

'jncóme-tax officer to be erroneous and 


prejudicial to the interest of revenue to. 


make inter alia an order after complying 
witb.the requirements of 


be made under.that section to revise. an 
order of reassessment made under the 
provisions of Section 34. If the order of 
assessment did mot include an order of 
reassessment made under the provisions 


-c£ Section 34, there. would have been. 
hardly any necessity of making a provi- 


sion in sub-section (2) of Section 33-B 
that no order cam be made under sub- 
section (1) of.that section to revise an 
order of reassessment made under the 
provisions f Section’ 34. , ` 


. 9, According to Section 67. of ‘the 
Act, no suit shall be brought in any Civil 


Court tu set aside or modify any assess-- 


ment made under the Act. It is obvious 
that the protection afforded by'.that sec-. 
tion would -bë available not only for the 


original assessments.‘but also for .eassess~’ 


ments made under Section 34 of the Act 
even though,the word,used in the sec- 
tion is assessment and ‘nét reassessment. 


Likewise, the fact that the legislature has . 


used the word “assessments”, and not 
"reassessmenis" in the second proviso to 


that section, 
.* cancelling the assessment and directing a. 
^ fresh assessment. Sub-section (2) of that ` 

section makes it clear that no order can: 


Section 17 (1) of the "Act would not ex- 
clude the applicability of.that proviso to 
cases of reassessments subsequent to the 
filing of the declaration, 


10. The matter may also be look-. 
ed at from another angle. 
under Section 34 of the Act can be ini- ` 


` tiated if the income-tax officer has rea- : E 


son to believe that income, mrofits or 
gains chargeable to income-tax have 
escaped assessment for. any year or have 
been under-assessed. or assessed ^ at: too 
low a rate or have been made the sub- - 
ject of excessive relief under the Act or 
excessive loss or depreciation allowánce 
has been computed. The first of the above.: 
five contingencies deals with income, pro- - 
fits and gains chargeable to imcome-tax - 
escaping assessment, In such an ' 
ihe income-tax officer would after ini- 
tiating proceedings. under Section 34 . 
make assessment of such income, . profit - 
or.gain..In the other four.contingencies, 
the order made by the income-tax officer 
would be for re-assessing such income, 
profit or gain or re-computing the loss or 
depreciation .allowance. If the view pro- 
pounded on behalf of the revenue were 
to be.accepted that assessment does not 
include reassessment made under Section 
"34 of the Act, the result would be ‘that 
the benefit of the declaration made under, 
Section 17 (1) of the Act; in case other’ : 
conditions are fulfilled, would be avail- ' 
able- only in the first contingency men- 
tioned above relating to escaped assess-. 
ment and not in the remaining. contin- 


: gencies because they pertain to reassess- 


ment. This would certainly be anomalous 
for it would result in placing persons 
whose'income has escaped assessment in 
a better: position compared to persons 
whose income has. been under-assessed or 
assessed at too low a rate or has been the 
subject of excessive relief under the Act 
or in whose cases excessive loss or depre- - 
ciation allowance has ' been computed... : 
This could hardly have been the intention 
of the legislature. s 


11.. We, therefore, accept these 
appeals, set aside- the judgment of the 
High Court and discharge the answer 
given by it to the question referred to it. 
The question reproduced above is ans-. 
wered in the affirmative in. favour of the- 
assessee-appellant-and against the. peve- 
nue, The assessee-appellant. shall: be 
entitled to his costs both in this Court 
as well as in the High Court. One. hear- 
.ing fee. I1 DE ae cae 
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(V 61 C 464) 


Y. V, CHANDRACHUD AND 
|: P. N. BHAGWATI, JJ. 


Dulal Chandra: Majumdar; Petitioner 


v. The State of West Bengal, Respondent. `. 


Writ Petition Ño.. 371 of 1974, D/= 
5-11-1974. 

(A) Maintenanee of Internal Security 
Act (1971), Section 3 (2) (a) — Detention 
order — Subjective satisfaction oi Dist- 
rict Magistrate — Satisfaction based on 
solitary ground of committing theft in 
running train is colourable — "Correct- 
ness of averment by District Magistrate 
in affidavit in reply. ` (Constitution of 
India, Article 32). 

An order of detention on the solitary 
incident of dacoity in a third class com- 
partment of a running train for commit- 
ting theft of money is invalid. The soli- 
tary ground is wholly irrelevant to the 
subjective satisfaction ʻof the District Ma- 
gistrate, It would be impossible for any 
rational human being to say that an inci- 
dent ‘of dacoity in. a third class compart- 
-ment ` of a running train where cash 
money was stolen is such an act that from 
it an inference can be raised that the 
person committing ‘the dacoity would be 
likely to act in a manner prejudicial to 
the maintenance of supplies and services 
essential to the community. (Para 2) 

Ordinarily, when | an averment is 
made by a high officer like the District 
Magistrate in an affidavit which. is made 
on oath, the Court is inclined to accept 
the. averment as correct and the burden 
lies heavily on the party who alleges to 
the contrary. Therefore the submission 
by the Government that an incorrect 
statement has been made by the District 
Magistrate: in his affidavit cannot be ac- 
cepted, 


self had made a subsequent affidavit stat- 
ing on oath that he had made a mistake 
in the earlier affidavit-in-reply and -ex- 
plained ‘the circumstances under which 
he came to niake such mistake. The 
Court would then have examined the ex- 


planation given by the District Magistrate - 


and if satisfied -as regards the genuine-; 
ness of the mistake, the Court would have” 
accepted the subsequent statement of the 
District Magistrate and ignored. the ear- 
lier averment 


reply. s 5 : t (Para 2 
_.* The Judgment - ‘of the | Court was , 
“delivered By. NEU, 


:-BHAGWATI, Iie - This petition is 
dreed against. an order ‘of detention 
dated 30th March, 1973.made by the Dist- 
rict Magistrate. . Nadia under Section.3 
(2) (1) of the- Maintenance. 
Security Act. 1971. 
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The position might have been ` 
different if the District Magistrate him-: 


made in the affidavit-in- - 


of.Internal 
The ordér of deten-. 


(Bhagwati J) . Pre 1-2] ~ S.C. 2361 


dion recited the satisfaction of the Dist- 
-rict Magistrate that with a view to pre- 
: venling the petitioner from acting in any 


manner prejudicial to the maintenance of 
publie order it was necessary to detain 


"him and directed that the petitioner be 


accordingly detained. Pursuant to the 
order of detention, the petitioner was ar- 
rested on 3rd April, 1973, and at the time 
of his arrest the grounds of detention 
dated 30th March, 1973, were served upon 
him together with their translation in 
eng : The grounds of de- 
tention started with a recital that the peti- 
tioner.was being detained on the ground 
that he had been acting in, a manner. 
prejudicial to the maintenance of public 
order.and set out one incident of dacoity 
committed by him:on the basis of which 
the. District Magistrate had reached his 
subjective satisfaction in regard to the 
necessity of detaining the petitioner. The 


. usual ritual prescribed by the Act was 


thereafter followed and the order of de- 
tention was approved by the State Gov- 


: ernment, the representation of the peti- 


tioner was considered and rejected, the 
case of' the petitioner was placed before 
the Advisory Board and on receipt of the 
opinion of,the Advisory Board, the order 
of detention was confirmed by the State. 
Government. The present petition- was; 
filed by the petitioner from jail challeng- 
ing the validity of this detention, 

2. | There were several grounds 
urged before us on behalf of the peti- 
tioner in support of the petition, but it is 
not necessary to refer to all of them since 
there is one ground which is, in our opin- 
ion. sufficient to invalidate the order of. 
detention, That ground rests on an aver- 
ment made by the District Magistrate in 
paragraph 4 of the affidavit filed by him 
in reply to the petition. The District 
Magistrate stated as follows in paragraph 
4 of his affidavit-in-reply: 

“I say that I passed the said order of 
detention -after being bona fide satisfied 
from the materials on record as stated in 
the grounds of detention and also sur- 
rounding circumstances that with a view 
to preventing the detenu from acting in 
any manner prejudicial to the mainten- 
ance of Public Order it was necessary to 
detain bim under. the provisions of the 
Maintenance of Internal Security Act, 
1971.......1 further statė that having re- 
gard to the nature of the act and the man- 
ner in which it was committed by the de- 
tenu (as disclosed in the grounds furnish- 
ed to the.detenu) and effect thereof on 


"the publie order I was bona fide satisfied 


that the said act was sufficient for mak- 
ing the.said detention order. I was also 


"further satisfied. that: if the detenu peti- 


tioner is not detained under the said Act 
he is likely to act in a manner preiudi- 
cial to. the maintenance of supplies and 
services essential to the community." 
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It will be seen from this statement made 
by the District Magistrate that from: the 
material on record he was. not only satis- 
fied that it was necessary to detain the 
petitioner with a view to preventing him 
from acting in any manner prejudicial to 
the maintenance of public order, but was 
also satisfied that if the petitioner was 
not detained, he would-be likely to act in 
a manner prejudicial to the maintenance 
of supplies and services essential to the 


community. The argument of the peti- 


tioner was that there was no nexus at all 
between the grounds of detention commu- 
nicated to the petitioner and the subjec- 
tive satisfaction of the District Magis- 
trate that it was necessary to detain the 
petitioner with a view to preventing him 
fror. acting in any manner prejudicial to 
the maintenance of.supplies and services 
essential to the community and the order 
of detention based inter alia on such sub- 
jective satisfaction was invalid. Now, 
there can be no doubt that if the order 
of detention was based on the sub- 
jective satisfaction that the 
tioner would likely to act in 
a manner prejudicial to: the maintenance 
of supplies and services essential to the 
community, it would be bad because the 
incident of dacoity in a third class com- 
ypartment of a running train set out in 
the grounds of detention would be whol- 
ly irrelevant to support such subjective 


satisfaction, It would be impossible for : 


any rational human' being to say that an 
incident of dacolty in a third class com- 
partment. of a running train where 

money was stolen is such an act that 
from it an inference can be raised that 
the person committing the dacoity would 
be likely to act in a manner prejudicial 
to the maintenance of supplies and ser- 
vices essential to the community. The 


respondent realising the. seriousness of’ 


this difficulty in its way, contended that 
the averment in paragraph 4 of the aff- 
davit-in-reply that the District Magistrate 
was satisfied that if the petitioner was 
not detained, he would be likely to act in 
a manner prejudicial to the maintenance 
of supplies and services essential to the 
community had crept in through mistake 
and it should not be taken into account 
by the Court in adjudging the validity of 
the order of detention. , The argument of 
the respondent was that the only sublec- 
tive satisfaction on which the order of 


detention was founded was that it was . 


necessary to detain the petitioner with a 
view to preventing him from acting in any 
manner prejudicial to the maintenance of 
public order as recited in the order of 
detention and the grounds of detention 

and it was not correct. to’ ‘state that the 
District Magistrate -wag also subjectively 
satisfied that the petitioner would be like- 
ly to act in a manner prejudicial to the 
maintenance of supplies and services es- 
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sential to the community and had on that 
account made the order of detention. We 
do not think we can accept this contention 
of the respondent. It must be remember- 
ed: that the affidavit-in-reply has been 
made by the District Magistrate himself 
and we must presume that the District 
Magistrate must have made the state- 
ments contained in the affidavit-in-reply 
with the sense of responsibility which his 
high office necessarily carries. If the 
District Magistrate was also not subjec- 
tively satisfied in regard to the likelihood 
of the petitioner to act in a manner pre- 
judicial to the maintenance of supplies 
and services éssential to the community, 
he would not have made such an aver- 
ment in paragraph 4 of ‘his affidavit in 
reply. Ordinarily when an averment is 
made by a high officer like the District 
Magistrate in an affidavit which is made 
on oath, the Court is inclined to accept 
the averment as correct and the burden 
lies heavily on the party who alleges to 
the contrary. We cannot, therefore, light- 
ly accept the submission of the respon- 
dent that the District Magistrate has 
made an incorrect statement in para- 
graph 4 of his affidavit-in-reply. The posi- 
tion might have been different if the Dis- 
trict Magistrate himself had made a sub- 
sequent affidavit stating on oath that he 
had made a mistake in the earlier affi- 
davit-in-reply and explained the circum- 
stances under which he came to make 
such mistake. The Court would then have 
examined the explanation given by the 
District Magistrate and if satisfied as re- 
Hards the genuineness of the mistake, the 
Court would have accepted the. subse- 
quent statement of the District Magistrate 
and ignored the earlier averment made in 
the affidavit-in-reply. But here there is 
no affidavit made by the District Magis- 
trate confessing his . mistake in making 
the earlier averment in paragraph 4 of 
the affidavit-in-reply. We must, there- 


fore, accept the averment made by the 


District Magistrate in paragraph 4 of his 
affidavit-in-reply as correct. and ‘proceed 
on the. basis that "fie order of detention 
Was based not only on his subjective 
satisfaction that the petitioner would be - 
likely to act in a manner prejudicial to 


‘the maintenance of public order but also 


on his further subjective satisfaction that 
it was necessary to detain the petitioner 
with a.view to preventing him from act- 
ing in any manner, prejudicial to me 
maintenance of supplies and services 

sential to the community,’ And if that De 
so, the order of detention must be held . 
to be invalid.since the incident of dacoity - 
in g.third class compartment: ofa running 
train for . committing . theft: of money 
which constituted ‘the: solitary ground of 
detention: was wholly irrelevant and the 
subjective satisfaction of the District- Mä- 
gistrate that the petitioner would’ ba 
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likely to act in a manner prejudicial to 
the maintenance of supplies and services 
essential to the community could not be 
founded upon it and was hence colour- 
8ble and no satisfaction at all. 

3. We. therefore, allow the pett- 
tion and make the rule absolute: and di- 
rect that the petitioner be set at ‘liberty 


forthwith, 
Petition allowed. 





au 1974 SUPREME COURT 2363- 
(V 61 C 465) 
(From: Andhra Pradesh) : 
Y. V. CHANDRACHUD AND 
P. N. BHAGWATI, JJ. 

Bandarupalli Venkateswarlu, Appel- 
lant v. State of Andhra Pradesh, Respon- 

ent, 

Criminal Appeal No. 52 of 1971, D/- 
5-11-1974. 

(A) Penal Code (1860). Section 300 
— Murder — Intention to kill — -Appre- 
ciation of evidence. 

The. accused persons caught the de- 
ceased a young boy alleged to have stolen 
their utensils. They ‘tied his hands with 
a rope and tried to extort a confession 
from him. One of the accused poured 
kerosene on the bov after which the ap- 


pellant lighted a match and set fire to his - 


clothes. There was evidence of compli- 
city of the appellant and that he had 
taken a leading part in the murder, 


Held, that the intention of the appel- 
lant was to kill the deceased, (Para 10) 


At the time of his arrest, the appel- 
lant had burn injuries on both of his 
palms. Considering the nature of those 
injuries it was impossible to accept his 
explanation that he received the burns 
due to the spilling of boiling water. The 
evidence showed that the appellant made 
some attempt to put out the fire and it 
was in that process that he received the 
burn injuries. (Para 9) 


. It could not be contended that the 
appellant had no intention ‘to commit the 
murder of. the deceased and therefore he 
could not be convicted under Section 302, 
relying on the circumstance that the ap- 
pellant had tried to put out the fire, 

(Para 10) 
The Judgment of the Court was deli- 
vered by 


CHANDRACHUD, Ja— Though 
seven persons were originally put up for 
trial in the Sessions Court, Krishna Divi- 
sion, Machilipatnam, we are now con- 
cerned only with one of them. Bandaru- 
palli Venkateswarlu, who was arraigned 
as accused No. 3. The learned Sessions 
Judge convicted tthe appellant under Sec- 
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tion 304, Part IJ, Penal Code, and the 
remaining six under Section 304 read with 
Section 149. The judgment of the Ses- 
sions Court was challenged by the accus- 
ed as well as the State Government. The 
High Court of Andhra Pradesh allowed 
the appeal filed by the State partially by 
convicting the appellant under Section 
302 and accused Nos, 5 and 6 under Sec- 
tion 302 read with Section 34. All of 
these were sentenced to imprisonment for 
life. 'The remaining four were acquitted 
by the High Court, 


2. The special leave. petitions filed 
by accused Nos. 5.and,6 were dismissed 
by this Court.on September 14, 1970. The 
special leave petition filéd by the State 
Government against tbe “acquittal of ac- 


. cused Nos, 1, 2. 4 and 7 was also dismiss- 


ed by this Court on the same date, The 
jail petition filed by the appellant came 
before this Court subsequently when spe- 
cial leave was granted to the appellant 
to appeal against the judgment of the 
High Court, 


3. The incident out of which the 
prosecution arises happened at about 
4-30 p.m. on February 24, 1968 in a place 
called — Kanchikacherla,, The deceased 
Arikatla Kotesu, a young  Harijan boy 
used to eke out hig livelihood by work- 
ing as a coolie. On February 24, 1968, 
he was passing through the village of 
Kanchikacherla when ‘the appellant and 
two other accused are alleged to have 
questioned him whether he had stolen 
their brass utensils. They tied his hands 
with a rope and tried to extort a confes- 
sion from him. The boy admitted that 
he had sold the utensils to a hotel-keeper 
who, at the demand of the accused, pro- 
duced the utensils, The accused then 
brought the boy to a tobacco barn. They 
tied him with a rope and asked him to 
divulge details of the other thefts com- 
mitted by him. Accused No. 6 is alleg- 
ed to have poured kerosene on the boy 
after which the appellant lighted a match 
and set fire to his clothes, 


4. The deceased Kotesu managed 
to run away and the first thing he did 
was to contact a private doctor who ad- 
vised him to go to the Government Hospi- 
tal or to a police station, At about 5-30 
p.m. the deceased went to the police sta- 
tion at Kanchikacherla where his state- 
ment, Ex. P-56,. is said to have been re- 
corded, He was thereafter admitted to the 
Government hospital where his dying 
declaration, Ex. P-61. was recorded at 
about 8-30 the next morning, He suc- 
cumbed to his injuries on the afternoon 
of the 26th. 


53. Ten out of the thirteen wit- 
nesses examined by the prosecution as 
eye-witnesses turned hostile, leaving the 
evidence of P. Ws. 1 to 3 only for conside- 
ration, The High Court was not impres- 


<: the- Station. Writer. 


*'the Station: Wiiter, - 
P-57) sent by tke: "Writer. to the Medical . 
Officer would,nof have contained a vague. 
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-sed by the evidence.of P. W, 1 and thus ` 


- the narrow question for examination in 
this appeal is-whether . the evidence «of 


|o PWs, 2-and 3 is sufficient to sustain the. 


conviction .of the- appellant under Sec- 
‘tion 302, Penal--Code. 


6. , Before considering the esidenbs 

of thèse two. witnesses. it would be ne- 
cessary to makea “brief reference to the 
statement, “Ex. P- 56 .alleged to haye 
been made by the: deceased- to P. W.-19, 
That: statement pur- 
‘ports to cohtain-the names of ‘the accus- 


ed but the. High Courts very rightly. re- ` 


fused to act om it; 1f, the- deceased .- had 
"mentioned the: "naties: ‘of. the accused™. to 
the requisition- (Ex... 


statement: that the. body. was “burnt by 
someone”: from Kanchikacherla and “that 
the-body was being forwarded for medi- 
cal treatment.: Besides, had the appel- 


e . lant -disclosed -the names of the accused 
w to the Station Writer. it is unlikely that 


he would have failed to mention their 
.names in the dying declaration, Ex, P-61, 
It seems clear that the deceased could 
have identified those who killed him but. 
he did not know them by their names. 
But then the, 'statement,: Ex., P-56, and 
the dying declaration would afford no 
basis for sustaining the conviction of the 


. appellant. .The former is incredible and 
the latter innocuous. 
7. The evidence - of Devireddi 


Pullaiah, P. W.,2, and Kommanabóyina 
Yellamanda, P. W. 3, establishes the com-- 
plicity of the appellant beyond any doubt. 
. They had no reason to implicate him 
falsely nor did they have any interest in 
the deceased, P. W. 2 has stated that ac- 
cused No. 6 poured kerosene -on the 
clothes of the deceased and the appellant 
set fire thereto. - P, W. 4 reached 


of the deceased and noted the presence 
of the appellant. The evidence of these 
witnessess has been accepted by both the 
courts and we see no reason whatever to 
differ from that view, 


8. The evidence of P. Ws. 2 and 
3 finds corroboration in that of Peketi 
Gantalu, P. W. 14, and Thota Subba Rao, 
P. W. 15. The deceased had pledged the 
utensilg with P. W. 14. . His evidence 
.Shows that the appellant asked him to 
produce the utensils, The importance. of 


the evidence of this witness consists in ` 


the fact that the entire incident from the 
time that the accused first accosted the 
deceased until the deceased was set on 
fire is a part of one single transaction. 
The fact that the appellant asked P. W. 
14 to produce the utensils which the de- 
ceased had sold to him or had pledged 
with him corroborates the evidence of 
the eye-witnesses that the appellant had 


. peal and 


the. 
scene of occurrence on. hearing the cries - 


A. IR. 
' taken a.leading part in the murder ot the- 
deceased. : 

9... . At the ime of his arrest, the 
appelicne had burn injuries. on both of, . 
his palms, : Considering ‘the nature’ of. 
those ‘injuries -it is impossible to accept 
his explanation that he received the’ burns 
due: to ;the spilling -of boiling- water. The 
evidencé shows that.the appellant made! 
some: attempt to put out the fire and it 4s 


‘in that process ter he received the burn 


ini uries. 


10. Réeivine on “the circumstance 
that the. .appéllant tried to put out the 
fire, learned ` Counsel’ 


to commit;the murder of the deceased and 
cannot therefore be convicted under Sec- 
tion: 3027, It is impossible to accept this 
submission because if the appellant set 
fire to the deceased after accused No: 6 
had poured kerosene on his .body. there 
cannot be any doubt that the intention of 
the appellant was to kill the deceased. 


11i. We. therefore dismiss the ap- 
confirm .the judgment of the 
High Court in SO „far ` as thé appellant is 


concerned, - 
E " “Appeal dismissed, 
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(V 61 C 466) ; 
; - (From: Mysore) 
K K. MATHEW AND A. ALAGÍRI- 
^ SWAMI, JJ. 
State of Mysote, Appellant v. Dr. 
annt Vinayak Patwardhan, Respon- 
en 


Civil Appeal No. 1741 of 1967, D/- 
26-2-1974 


(A) Bombay. Merged Territories 
Miscellaneous Alienations Abolition 
Act (22 of 1955) S. 14—Abolition’ of 


grant — Compensation payable. 


Held on facts that the conversion 
of hereditary grant into one for life by 
an ex-Ruler before merger of State. 
was valid and on abolition of it the 
compensation payable was held to be 
three times of the annual ‘cash allow- 
ance minus the sum that was being 
paid to the person who was doing the 
service in. place of the cash allowance 
holder. AIR 1955. SC 352 Rel on. 

(Paras 2, 3) 

Judgment of the Court was, deli- 
vered by 

ALAGIRISWAMI, J:— The res- 
pondent’s’ ancestors had been granted 
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for the -appellant| _. 
urged that the appellani had: no intention|- 


1974 
a cash allowance.called Tainat by the 


Peshwas. After the defeat of the Pesh- ` 
-was by the British. by the Treaty of ` 
Gulgallee with Jamkhandi dated 6-6- 


.1819 by the Hon'ble Mr. ' Elphinston, 


Governor of.Bombay on behalf of the. 


East India. Company one of the terms 
which:weére granted to Gopalrao Jam- 
khandikar was regarding the terms 
which he held from the Government 
of His Highness the Peshwa, for the 
payment ofhis ¢ontingent (apparently 
army) of his personal allowance. It 


stated that he was to continue all al- - 


lowances and no complaints on this 
head were to be suffered to reach the 
Government (East India Company). 
The allowance to respondent’s ances- 
tors was one such allowance. This al- 
lowance seemstohave amounted to a 
sum of Rupees 2010/- minus a sum 
of Rupees 240/- being the com- 
mutation amount as shown in Petha 
Khata Wahi Extract 
That extract also 
grant was ‚permanent. t 
the then ruler of Jamkhandi seems to 


have converted this allowance to.one . 


for life. After the Jamkhandi State 


was merged in the State of Bombay,: 


the Bombay Legislature passed the 
Bombay Merged Territories  Miscel- 
laneous Alienations Abolition Act, 1955. 
The respondent filed. an application on 
21-7-1956 under S. 17 of that Act be- 
fore the Assistant Commissioner, Jam- 


khandi claiming that the cash allow- 


ance payable was both permanent and 
hereditary but that he learnt that the 
ruler of Jamkhandi had passed an 


order that the said cash allowance be t 
continued till his (applicant s) life- 


‘time when the same was continued to 
him after the death of his father. He 
mentioned that he had: moved the 
Rajasaheb by an application which 
was not finally disposed of. He, there- 
fore. claimed that he would be entitled 
to Rs. 21,000/- at 7 times of the cash 
allowance 
. Rs. 3,000/- a year and permanent or 
in the alternative to Rs. 9,000/- being 
three times the cash allowance on the 
basis that it was payable for life. 


It would be appreciated that by this 
time the Ruler of Jamkhandi was “no 
longer a Ruler and was certainly not 
- in a position.to be of any assistance to 
the respondent on the basis of his ap- 
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` that 


of ` 1942-43. . 
shows that this 
But in 1944 


on the basis that it was 
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plication: The Assistant Commissioner 
passed an order .granting.a sum of 


'Hs..5172-12-0- being three- ` times the 


annual sum of Rs. 1724-4-0 which the 


- respondent was receiving. The respon- 
-dent then filed an appeal to the Mysore 


Revenue Appellate Tribunal as: by. 
time the .area .had become 
part of the Mysore State. In that 
appeal -he mentioned that throuch 
mistake -his name has been re-, 
corded as holder of the Tainat cash . 
allowance for life only. He also men- : 
tioned that his application to the . 
Rajasaheb of.Jamkhandi-for correc- ` 
tion of the mistake. was. still. pending 
even though the State of Jamkhandi 
was merged. The Tribunal dealt with 
the argument before it on behalf of 
the respondent to the effect that the 
ruler of -Jamkhandi had no power to 
change: the cash allowance to one for - 
life as according to his own earlier 
order passed in the year 1909-10 it was 
permanent and in the. view that the 
ruler of Jamkhandi -had sovereign. 
powers and was the fountain head of 
all source of authority, that is, execu- 
tive, judiciary and legislature. he could 


: change the Tainat cash allowance at his 


sweet will and pleasure, dismissed the . 
appeal. The respondent thereupon filed: 
a writ petition No.:-777 before the 
High Court of Mysore. There also he 
stated that through mistake his name 
was recorded as the holder pf the cash 
allowance for life only, and also urged 
that the ruler of the: Jamkhandi State 
had no power to interfere with the 
Tainat cash allowance. The High Court 
did not deal with the question whether 
the Ruler of Jamkhandi had, in 1944. 
the power to convert a hereditary 
grant to one for life but directed that 
a sum-of Rs. 14,070 being seven times 
the annual cash allowance of Rupees 
2,010 be paid to the respondent on the 
basis that the grant was hereditary. 
This appeal is against that judgment 
and order of the High Court. 


2.. We are of opinion that clear- 
ly the decision of the Mysore High 
Court is wrong. In Ameer-un-Nissa 
Begum v. Mahboob Begum (AIR 1955 
SC 352) this Court stated the consti- 
tutional position of the Nizam of 
Hyderabad in these words: s 
e V ues It cannot be disputed that 
prior to the integration of Hyderabad 
State with the Indian Union and the 
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coming into force of the Indian Con- 
stitution. the Nizam of Hyderabad en- 
joyed uncontrolled sovereign powers. 
He was the supreme legislature, the 
supreme judiciary and the supreme 
head of the executive, and there were 
.-,no constitutional limitations upon his 
: authority to act in any of these capa- 
. cities, The ‘Firmans’ were expressions 
^ of the sovereign will of the Nizam and 
`. they were binding in the same way as 
..any other law; — nay, they would 
override all other laws which were in 
_ conflict with them. Só.long as a parti- 

cular ‘Firman’ held the field, that 
alone would govern or regulate the 
rights of the parties concerned, though 
it could be annulled or modified by a 
later ‘Firman’ at any time that the 
Nizam willed. 


The Nizam was .not only the 
-supreme legislature, he was the foun- 
tain of justice as well When he con- 
stituted a new; Court, he could. accord- 
-ing to ordinary notions, be deemed to 
have exercised his legislative authority. 
When again he affirmed or reversed a 
judicial decision, that' may appropri- 
ately be described as a’ judicial act. A 
rigid line of demarcation, however, be- 
tween the one and the other would 
from the very nature of things be not 
‘justified or even possible.” 
That sets out the constitutional posi- 
tion of the ruler of every one of the 
Indian States before their integration 
with the rest of India and coming into 
force of the Constitution of India. It 
follows therefore that if the ruler of 
Jamkhandi had changed the  perma- 
nent cash allowance granted to the 
respondent's ancestors to .one for life 
it is legally valid and it cannot be 
questioned. The extract from the Jam- 
khandi State Gazette dated 7-8-1920 
publishing rules regarding cash al- 
- lowance itself shows that those rules 
cancelled the earlier rules and those 
.rules also could be appropriately can- 
celled by the subsequent rules. Any 
application made by the respondent to 
ihe former ruler of Jamkhandi after 
the State was merged in Bombay State 
will not help him. The ruler had by 
that time lost all his powers. The deci- 
sion of the Mysore Revenue Appellate 
Tribunal is, therefore, right. 

3. There is only one small 
point which has got to be mentioned. 
The compensation allowed was three 
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times the cash allowance. As already 
mentioned the Petha Khata Wahi ex- 
tract shows the allowance at Rupees 
2010-00 minus Rs. 240.00 being the 
commutation amount. These allowances 
being service allowances. the deduc- 
tion is for the payment to the person 
who was doing the service in place of 
the cash allowance holder. That is why 
what was being paid to the respondent 
year after year was the cash allowance 
minus commutation amount. The 
Mysore High Court was, therefore, 
wrong in holding that this sum of 
Rs. 240-cannot be deducted from the 
cash allowance while calculating the 
FREE payable to the  respon- 
ent. ; l 7 


4. We must mention that when 
this appeal was taken up for hearing 
Mr. Datar appearing for the respon- 
dent contended that as this Court in 
M. P. State v. Ranojirao, (1968-3 SCR 
489) = (AIR 1968 SC 1053) has held 
that the Madhya Pradesh Abolition of 
Cash Grants Act violates Art. 19 (1) 
(f) or Art. 31 (2) of the Constitution, 
and so struck it down, the Bombay 


. Merged Territories Miscellaneous Ali- 


enation Abolition Act is also liable to be 
struck down onthe same ground. He, 
therefore. wanted that he should be 
given the liberty to move the High 
Court for striking down the Act under 
consideration in this case. We do not 
propose to express any opinion as to 


^ whether it would be open to him to 


do so in the background of this case. 
There is nothing to prevent him from 
filing an application if he is so advised. 


5. In the result this appeal is 
allowed and the judgment and order 
of the High Court of Mysore set aside. 


'As the special leave was granted on 


the condition that the appellant would 
in any event pay to the respondent his 
cost'of the appeal, the appellant shall 
pay the respondent's costs. 


Appeal allowed. 
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AIR.1974 SUPREME COURT 2367 
i (V 61 C 467 l l 
(From: Punjab) 
P. JAGANMOHAN REDDY, M. H. 
‘BEG AND ALAGIRISWAMI, JJ. 
Gurnam Singh and others, Appel- 
Jants v. Surjit Singh and others, Res- 
pondents. 
Civil Appeal No. 1923 of 1967, D/- 
5-8-1974, 


(A) Punjab Pre-emption Act (1 of 
1913) S. 15 (b), Fourthly — Pre-emp- 
tion suit Before passing of 
decree. plaintiffs-appellants selling 
their co-sharers’ right — Plaintiffs-ap- 
pellants alleging that’ even after 
the sale they still had co-owner- 
ship rights in some portion of 
land but failing to file the sale- 
deed — Held, 
was justified in drawing an adverse 
inference that if it was produced it 
would have established that the plain- 
tiffs-appellants had no lands left after 
they sold them before the passing of 
the decree — The  plaintiffs-appel- 
lants therefore held not entitled to a 
decree of pre-emption. (Evidence Act 
(1872), Section 114). (Para 3) 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J.:— 
This appeal is by certificate against 
the judgment of the Punjab High 
Court dismissing the pre-emption suit 
of the appellant by reversing the con- 
current judgment of the trial court and 
the ist Appellate court. 


2. The plaintiffs alleged that 
they had purchased on 10-5-55 the 
share of Khotu and Chandu Ram in 
Khewat 2, Khata 26 to 44 and 8 bigas 
and 7 biswas in Khewat No. 3 Khatas 
49 to 54 comprising in all an 
area of 213 bigas and 14 biswas. On 
16-4-57 respondents 1 to 6 purchased 
926 bighasin Khewats nos. 2and 3 for 
Rs. 43,600/-.. Nearly a year thereafter 


— 


the deed of sale was registered on 19-. 
3-68. The plaintiffs filed a pre-emp-. 


‘tion suit against respondents 1-6 on 
the ground that they were Biswadars 
and co-sharers in the land in dispute. 
For the purposes of this appeal, it is 
not necessary to consider their claim 
of Biswadari rights because the 
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that the High Court. ` 
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claim on which the plaintiffs rely 
mainly is of their being  co-sharers 
alongwith the vendors in the lands 
Sold to respondents 1-6. The suit was 
decreed on 4-1-60 and on appeal the 
District Court confirmed the decree on 
6-3-61. The High Court, however, in 
second appeal reversed that decree on 
the ground that the appellants had 
not established: that they had on 
the date of the decree any lands 
in’ which they were  co-sharers 
with the vendors in the lands sold 
to respondents 1-6. At this stage, 
we may mention that before the decree 
was passed by the trial court, the ap- 
pellants had sold their co-sharers’ right 
in Khewat no. 2, Khatas Nos. 26-44 
and Khewat 3 Khatas 49-54. It was 


. their ease that after the sale they still 


had co-ownership rights in 6 bighas 
and 7 biswas and consequently they 
were entitled to a decree for pre-emp- 
tion. The trial court on oral evidence 


and other documentary evidence held 


that 6 bighas and 7 biswas that were 
said to have been retained by the ap- 
pellants pertained to the co-owner- 
ship in the suit lands and consequently 
they had the right to pre-empt. As 
we said earlier, the first appellate 
court also took the same view. The 
main question is whether the appel- 
lants had superior rights of pre-emp- 
tion. What the appellants have to esta- 
blish under Section 15 (b) forthly of 
the Punjab Pre-emption Act is that 
the sale was out of joint land or pro- 
perty which had not been made by 
the co-sharers jointly and that they 
were the other co-sharers who had 
not joined in the sale. It is well settled 
that this right had to subsist on the 
plaintiffs not only at the time when 
the sale sought to be pre-empted was 
effective but up to the date of the 
decree. Though it was not disputed that 
the plaintiffs were co-sharers in the 
aforesaid khatas of khewats nos. 2 and 
3, what was contested was that after 
the transfer of practically. the entire 
area on that date the plaintiffs ceased 
to be co-sharers who could pre-empt 
the sale relating to 926 bigas in khe- 
wats 2 and 3 because it was nowhere 
proved in which khata or khewat the 
area had been left and in what manner 
the plaintiffs remained co-sharers so 
far as the suit lands were concerned. 


The High Court pointed out that the 
appellants had not produced the sme 
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' deed ‘dated 19-5-69 (59?) by and under 


^" which they had sold their co-owner- 


' ship. rights in khewat no. 2 khatas 26- 
44 and khewat no. 3 khatas 49-54. 


8 In view of the omission. to 
file. the most important document. it 
was not possible to ascertain whether 
6 bighas and 7 biswas which were said 
to have been left to them did in fact 
pertain to khewat 2, khatas 26-44, and 
khewat 3, khatas 49-54. The omission 
to file a dócument which was in the 
power and possession of the appellants 
entitled the High Court to draw. an 
'adverse inference against the appel- 
lants and in that view they had allow- 
ed the appeal and dismissed the suit. 
Some argument seems to have been 
advanced in the High Court based on 
the definition of holdings in Section 3 


(3) as meaning a share or portion of 


an estate held by one owner‘or joint- 
ly by two or more land owners. On 
this basis it was contended that the 
appellants being owners of the land 
. which held the estate they must be 
regarded as.co-sharers in the land in 
dispute. The High Court pointed out 
that by no stretch of reasoning each 
and every land owner in the village 
which is an estate can be regarded as 
a co-sharer of every parcel of land 
situated in that village no matter whe- 
ther he has any share in that parti- 
cular land or not. It appears to us that 


CEND. 


A.L R. 


the issue is a narrow one, namely, 
whether the appellants had established 
that even if they had a co-ownership 
as alleged by them, in Khewat nos. 2|^ 
and 3, when they sold those rights, 6 
bighas and 7 biswas, which they alle- 
ged were retained by them, were re- 
tained in khewats nos. 2 and 3. No 
amount of oral evidence. can establish 
this fact when in fact they could have 
established (it) by aregistered docu- 
ment. As pointed out by the High Court, 
even the Patwari. was not asked, about 
it. For some reason, which the appel- 


lants must know best, they have not 
: produced the sale deed either in the 


High Court or even at this stage. The 
sale deed is a public. document and 


-could have been easily looked into if 
. they would have asked for it to be ad- 
. mitted at the appellate 
“suppression of the document justified 


stage. The 
the- drawing of.an adverse inference 
that if it was produced, it would have 
established that the appellants had no 
lands left after they sold them on 19- 
5-1969 (597). As the appellants have not 


- established that they are co-owners in 


the lands sold on the date of the decree 


‘they are not entitled to a decree of| ` 


pre-emption. In this view, the appeal 
is dismissed with costs. ` 
U Appeal dismissed. 
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COMMENCEMENT OF AN AOT OF PARLIAMENT 
(Or its provision) For 1974 


Advocates (Amendment) Act (80 of 1973), S. 1 (2) 
Act shall come iato force on 31-1-1974 — Gaz, 
of India, 31.1.1974, Pt. H-S. 3 (1), Ezta p: 183. 

Cinematograph Act, (37 of 1952), S. 

Parts I and If of Act enforced on 1-5-1974 in the 
State of Jammu and Kashmir — Gaz. of India, 
28:4.1974, Pt, II-S, 3 (i), Ext., p. 799. 

Constitution (Thirty Second Amendment) Act 1974, 
S. 1 (2) — Act enforced on 1-1-1974 — Gaz. of 
India, 1-7-1974, Pt. H-S. 3 (D, Ext., p 1878. 

Dadra and Nagar Haveli Land Reforms Regulation 
(3 of 1971), S. 1 (3) — Chap. I, 8. 2L in Ch. V 
and Ch. VIII of said Regulation shall come into 
force on 15-19-1978 —Gaz. of India, 7-12-1978, 
Pt. II-S. 3 (ii), Ext., p. 2219. 

Delhi School Education Act, (18 of 1973), S. 1 (3) 
— Chapters II to V (both inclusive) and Ss. 16, 
17, 18, 22, 24 and 27 of the sald Act shall come 
into force on $1-12-73 —Delhi Gaz., 31-12-1973, 
Pt. IV, Ezt., p. 685, 

Delhi Urban Art Commission Act, 1978 (1 of 1974), 
S, 1(8) — Act enforced on 1-5.1074 — Gaz, of 


India, 27-4-1974, Pt. II-S, 8 (i), Ext., p. 815. 
Deposit Insurance Corporation (Amendment) Act 
1988 (58 of 1968),-S. 1(2) — Section 7 of the said 


Act shall come into force in the State of Jammu 
and Kashmir on 1-10-1973 —Gaz, of India, 28.9. 
1973, Pt. II-S. 8 (ii), Ext., p. 1731. 

Deposit Insurance Corporation (Amendment) Act, 
1968 (56 of 1968) — Section 7 of the Act shall 
come into force in Union Territory of Delhi 
on 1-4-1974 — Gaz, of India, 14-3-1974, Pt. II 
S. 3 (ii), Ext., p. 381. : 

Deposit Insurance Corporation (Amendment) Act, 
1983 (56 of 1988), S. 1 (2j—Section 7 of the said 
Act shallcome into force in Union Territory 
of Pondicherry on 1.10-1973 — Gaz. of India, 
17-8-1974, Pt. 1I.S. 8 (if), p. 2200. 

Drugs and Cosmetles Act, 1940 (23 of 1940), 
S. 1 (8) — Chap. III of the Act shall take effect 
in State of Jammu and Kashmir from 24.8.1974 
— Gaz. of India, 24.8.1974, Pt. ILS. 8 (li), 
p. 2331. 

Employees’ Provident Funds and Family Pension 
Fund (Amendment) Act, 1973 (40 of 1973), S.1 
E — Act enforced on 1-11-1973 —Gaz. of India, 

-10-1973, Pt, II-S. 3 (ii), Ext., p. 1795. 

Foreign Exchange Regulation Act, 1973 (48 of 
1978), S. 1 (4) — All sections of the Act shall 
come into force on 1-1-1974 — Gaz. of India, 
27.10.1978, Pt. II-S. 3 (ii), p. 3590. 

Homeopathy Central Council Act 1973 (59 of 1973), 
S.1(3)—1-8-1974 appointed as the date on whic 
~~(a) provisions of Chap. 1, S. 12 and Chap. V 
shall come into force in whole of India; (b) pro- 
visions of Ss, 3 to 11 (both inolusive) and Ss, 18 


B) — 


to 15 (both inclusive) of said Act shall come into 
force in all the States (except the States of Har- 
ana. Himachal Pradesh, Jammu and Kashmir, 
nipur, Meghalaya, Nagaland, Punjab and Tri. 
pura) and Union territories of Chandigarh and 
Delhi—Gaz. of India, 30-7-1974, Pt. U-S. 3 (ii), 
Ext., p. 1543, 
Industries (Development and Regulation) Amend- 
ment Act, 1973 (67 of 1973) — Act shall come 
Into force on 7-2-1874—Gaz. of India, 6-2-1974, 
Pt. II-S. 8, Ext., p. 1€8, 
Inland Vessels Act, (1 of 1917), S. 1 (2) — Act 
. shall come into force throughout the State of 
Tamil Nadu w.e.f. the date of publication of 
this notification in the Tamil Nadu Government 
Gazette — T, N. Govt. Gaz., 29.5.1074, Pt. II- 
S. 2, p, 290. A 
Iron Ore Mines Labour Weltare Cess (Amend. 
ment) Act, 1970 (41 of 1970), S, 1 (2) — Act 
shall come into force In whole of India on 1-10-74 
—Gaz. of India, 14-9-1974, Pt. II-S. 8 (i), p. 9383. 


Laccadive, Minicoy and Amindivi Islands (Altera. 
tion of Name) Act (84 of 1973), S. L (2) — Act 
shall come into torce on 1-11-1978 — Gaz, of 
India; 15-10-1973, Pt. 11.8.8 (i), Ext, p. 1497 
No, 257. 

Limestone and Dolomite Mines Labour Welfare 
Fund Act (82 of 1972), S, 1(3)—Act enforced on 
1-12-1973 in the whole of India —Gaz, of India, 
24-11-1972, Pt. 1I.S. 8 (i), p. 2243. 


Mulki Rules (Repeal) Act, 1973 (68 of 1973), S. 1 
(2) — Act enforced on 1-7-74 — Gaz, of India, l- 
11-1974, Pt, II-S. 8 (i), Ext., p. 1879, 

Mr State (Alteration of Name) Act (81 of 

973), S. 1 (2) — Act enforced on 1.11.1073 — 
Gaz. of India, 8-10-1973, Pt. II-S. 8 (ij Ext., 
p. 1489. 

National Co-operative Development Corporation 
(Amendment) Aot (3 of 1974), S, 1(2) —'!1.4.1974" 
Apoc as the date on which all the provisions 
of said Act, other than sections, 3 (ii) in so far as 
it relates to the definition of ‘Board’; 8 (iit), (iv) in 
so far as it relates to the definition of ‘General 
Council’; 6, 7 (tii), 8, 18, 14, 15 (i), 15 (til) and 16 
(i). shall come into force. Gaz. of India, 29-3- 

74, Pt. II-S. 8 (i), Ext., p. 601. 

Police Forces (Restrictlon on Rights) Act, 1963 
(33 of 1886), S. 1(8)—Act shall come into force 
in State of Haryana on 1.1-74—Hary. Govt. Gaz.. 
28-12-1973, Pt. II (Leg. Supp.); Ext., p. 1013. 

Police Force (Restriction of Rights) Act, 1068 
(38 of 1938), S. 1 (3)—Act shall come into force 
in State of Himachal Pradesh on date of its 
publication in H, P. Gaz. (i.e, 8.1.1974] —H. P. 
Gaz., 8-1-1074, Ext. p. 17. : 


2 Commencement of an Act of Parliament 


Police (Incitement to Disaffection) Act, 1922 (22 
of 1922), S. 1 (3) — Act brought into force = 
1.6.74 in the State of Himachal Pradesh —H. 
Gaz , 22-0-1974, Pt. I, p. 1144, 

Police (Incitement and Disaffection) Act, 1922 (22 
of 1929), S. 1 (8) — Act enforced on 27-9-74 in 
the State of Tripura — Tripura Gaz., 28-9-1974, 
Pt. I, Ext., p. 1, No. 125. 

Police ( incitement to Disaffection) Act, 1922 (22 
of 1922), S. 1(8) — Said Act enforced in the 
remaining part of the State of Orissa w. e. f. 
9.9.74 — Ori. Gaz., 27-9.1974, Pt. III-A, p. 225, 

Registration of Births and Deaths Act (18 of 
1989), S. 1 (8) — Act shall come into force in 
whole of the Union Territory of Mizoram, on 
l. uU Pa: of India, 13-4-1974, Pt. II-S. 8 (i), 
p. 874 

Rice Milling Industry (Regulation) Amendment 
Act, 1972 (47 of 1972), S. 1 (2) — Act shall 
come into force on 15-9-1973 — Gaz. of India, 
13-8-1973, Pt. I1-S. 3 (1), Ert., p. 1381. 

Road Transport Corporations uu 19850 (64 of 
1950), S. 1 (8) — Act enforced on 11.3.1974 in 
the Union Territory of Goa, Daman and Diu, 
— Gaz. of India, 9-3-1974, Pt, II-S. 3 (ii). p. 788. 

State Bank of India (Amendment) Act, 1978 (48 of 
1978), S. 1 (2) — 1-7-1974 appointed as the date 
on which sections 2, 3, 4, 5, 7, 8. 9, 10, 11, 20, 
21, 22, 23, 94, 25, 26, 27 dud 28 of said Act, 
shall come into force—Gaz, of India, 23.8.1974, 
Pt. II-S. 8 (if), Ext., p. 1381, 

State Bank Laws (Amendment) Act, 1873 (48 of 
1973), S. 1 (2) —31-12-1978 is the date on which 
sections 1, 14 to 19, 29 to 35 of said Act shall 
come into force — Gaz. of India, 81-12-1978, 
Pt. II-S. 3 (ii), Ext., p. 2947. 

*Wild Life (Prot. ) Ao (58 of 1972), Enf. Dates 
(1) 25-1.78—4(1) M. P. — G. I., 25.1-78, IIS (i), 

Ext. p. 78. 


(2) 1-2.78—Bihar, Guj , U. P.—G. I, 1.2.78, II8 
(i), Ext. pp. 99, 103, 108. 

(8) 12.3.78—Haryana —G. I., IIS (1), Ext. p.431. 
(GSR 68 (Ej. 

(4) 24.18 - BH. P G. I, 2-4-73, IIS (1), Ext. 


p. 517, 
(5) 13-5-78 —Manlpur, Arun. Pra. — G. I 155- 
: 73, II3 (i), Ext, pp. 745, 785. 
(0) 1.5-78 —W. M e — G. L, 1-5-78, 113. (i), Ext. 


3. 

(7) 1-6-78 -Eerala, M. S., Del. — G. I., 1-673, 
IIS (i), Ext. pp. 847, 867, 86€, 

(8) MES Soe) Dam. & rom — G. I., 167-78, 

II8 (,' Est pon 

(9) 1-7-78—Mysore — ii. T 78, 113 (i), Ext. 
p. 1008. 

(10) 1-8-73—4A, P. — G. I., 1-8.78, II8 (i), Ext. 
p. 1127. 

(11) 1-9.78 - Raj., U. T. of Andaman — G. I., l- 
9.73, IIS (i), Ext. pp, 1255, 1275. 

(12) 2-10-78 —Trípura — G. I., 2-10-73, II3 (i) 


Ext. p. 1458. 
(I3) 1-11-73 —Lakshadweep — G. L, 1.11.73, 
IIS (i), Ext. p. 1511, 


Wild Life (Protection) Act, 1972 (53 of 1972), S.1 
(8)— Act shall come into force in State of Tripura, 
on date of its publication in officia] Gaz. (i.e. 2- 
10.73 — Gaz, of India, 2-10-1973, Pt. II-S, 3 (i), 
Ext. p, 1458, 


Wild Life (Protection) Act (583 of 1972), S. 1 (3) — 

Act shall come into force in the Union Terri- 

oF'LAKSHADWEEP' on 1-11-73 — Gaz, of 
India, 1.11.1973, Pt. II-S: 8 (i), Ext. p. 1511. 


Wild Life (Protection) Act, 1972 (53 of 1972), S. 1 
(8) — Act enforced on 1-1-74 in the State of 
Tamil Nadu—Gaz. of India, 1.1.1974, Pt. II-S. 3 
00. Ext. p. 1. 


INDEX TO ACTS OF PARLIAMENT 
(1) ALPHABETICAL LIST OF SHORT TITLE OF THE ACTS, 1973 


The Advocates (Amendment) Act, 1973. 


(Act No. 60 of 1973) vex ee (June) 31 
The Alcock Ashdown Company Limite 1 

(Acquisition of Undertakings) Act, _. 

1978, (Act No, 56 of 1973) (June) 12 
The Appropriation (No. 4) Act, 1973. 

(Act No. 63 of 1973) a (Aug) 44 
The Appropriation (No. 5) Act, 1978 

(Act No. 64 of 1973) .. (Aug) 44 
The Appropriation Railways) No. 4 Act, 

1978, (Act No. 61 of 1973) .. (Aug) 89 
The Authorised Translations (Benet 

Laws) Act (50 of 1973) ... (Tune) 7 
The Burn Company and Indian Standard 

Wagon Company (Taking Over of 

Management) Act (57 of 1978) » (June) 15 
The Central Excises and Salt (Second 

Amendment) Áct (58 of 1973) ... (June) 18 
The Code of Civil Procedure (Amend- 

ment) Act (49 of 1973) ... . (June) 6 
The Constitution (Thirty-Second Amend. 

ment) Act, 1973 — (Noy) 81 
The Foreign Awards (Recognition and 

Enforcement) Amendment Act, 1973. 

(Act No. 47 of 1978) [en =. (June) 1 


The Homoeopathy Central Counci! Act, 


1973. (Act No. 59 of 1973) -. (June) 20 
The Income Tax (Amendment) Act, 
1973. (Act No. 68 of 1973) ees. (Aug) 44 


The Industries (Development and Regu. 
lation) Amendment Act, 1973. (Act 


No. 87 of 1978) (Aug) 45 
The Konkan Pas:enger Ships (Acquisi- 

tion) Act, 1973 (Aug) 40 
The Maternity Benefit (Amendment) 

Act, 1978. (Act No. 52 of 1973) . (June) 10 
The Mulki Rules (Repeal) Act, ‘1973. 

(Act No. 68 of 1973) ... (Aug) 46 
The Orissa Appropriation (No, 4) Act; 

1973 (Act No. 65 of 1973) — (Aug) 44 
The Payment of Bonus (Second Amend- 

ment) Act, 1978 (Act No, 55 of 1973) (June) 12 
The Press Council (Amendment) Act, 

1973 (Act No. 53 of 1973) (June) 12 
The Indian Railways (Second Amend- 

ment) Act, 1973 (Act No, 54 of 

1973) -. (June) 12: 
The State Bank Laws (Amendment) Act, $ 

1973. (Act No 48 of 1973) (June) 1 


The Textiles Committee (Amendment) 
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Amendment) Act, 1973. ... = (Nov)81 

(47 of 1973) — The Foreign Awards 
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Amendment Act, 1973 ... (June) 1 


Act, 1878 (Act No. 51 of 1973) m (June) 7 
(48 of 19073) — The State Bank Laws 
(Amendment) Act, 1973 ... «+ (June) 1 


(49 of 1973) — The Code of Civil Pro- 


cedure (Amendment) Act, 1973 ww. (June) € 
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(50 of 1973) — The Authorised Trans- 
lations (Central Laws) Act, 1978  ... 
(51 of 1973) — The Textiles Committee 
(Amendment) Act, 1973 ... 
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The Additional Duties of Excise (Goods 
of Specie Importance) Amendment 
Act, 1974, (Act No. 22 of 1974) 

The Additional Emoluments (Compul- 
sory Deposit) Act, 1974  ... 

The Alcock Ashdown Company Limited 
(Acquisition of Undertakings) Amend- 
ment Act (33 of 1974) se ` -— (Dec) 145 

The Appropriation Act, 1974, ct 
No. 17 of 1974) — (Nov) 81 

The CEES (No. 3). Act, 1974. 


. (Dee) 114 
« (Dec) 105 


(Act No. 19 of 1974 =- (Dec) 118 
The Appropriatica (No. 8) Act, 1974. 

(Act No. 43 of 1974) m —— (Index) 195 
The Appropriation LH NA NS) Act, 1974 

(Act No. 10 of 1974) ae -. (Oct) 79 
TheA oy ease (atlaya) No. 2 Act, 

1974, (Act No, 15 of 1974) (Oct) 80 
The Appropristion (Railways) No. 3 

Act, 1074. (Act No, 16 ot 1974) -. (Oct) 80 
The Appropriation (Railways) No. 4 

Act, 1974. (Act No. 44 of 1974) ... (Index) 195 
The Appropriation (Vote on Account) 

Act, 1974. (Act No. 7 of 1974; -. (Oct) 78 
The Cinematograph Amendment Act, 

1974. (Act No. 27 of 1974) (Dec) 123 
The Coal Mines (Conservation and 

Development) Act, 1674 ... -— (Dec) 128 
The Code of Criminal Procedure Act, 

1973 (Act No. 2 of 1974) ... ~ (Aug) 46 
The Companies (Amendment) Act, 1974. 

(Act No. 41 of 1974) ss (Index) 176 
The Companies (Temporary Restric-- 

tions on Dividends) Act, 1974 (Act 

No. 85 of 1974) ive ... (Index) 145 
The Compulsory Deposit Scheme 

(Income-tax payer) Act, 1974. (Act 

No. 38 of 1974) «. (Index) 150 
The Constitution {Thirty-Third Amend- 

ment: Act, 1974 --- (Noy) 83 
The Constitution (Thirty-Fourth Amend- 

ment) Act, 1974 - (Index) 175 
The Delhi Sikh Gurdwaras (Amend- 
ment) Act (46 of 1974). . (Index) 208 
The Delhi Urban Art Commission Act, 


1978. (Act No 1 of 1974) ug) 46 
The Direct Taxes (Amendment) Act, 

19° 4, (Act No. 26 of 1974) — (Dec) 115 
The Economic Offences (Inapplicabi- 

lity of Limitation) Act, dA (Act 
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The Finance Act,1374 .. E (Nov) 83 
The Finance (No. 2) Act, 1974, (Act 
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"THE FOREIGN AWARDS (RECOG- 
NITION AND ENFORCEMENT) : 
“AMENDMENT ACT, 1973 


(Act No. 47 of 1973)t 
[26th November 1973] 


«An Act to amend the Foreign Awards 
(Recognition and Enforcement) Act, 
1961, 

Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 

*ollows :— 


X. Short title. 

Thia Act may be called THE FOREIGN 
AWARDS (RECOGNITION AND ENFOROE. 
MENT) AMENDMENT ACT, 1973. 


'à. Amendment of Act 45 of 1961. 

For section 3 of the Foreign Awards (Reoog. 
nition and Enforcement) Act, 1961, the fol- 
‘lowing section shall be substituted, namely: — 


43. Stay of proceedings in respect of 
matters to be referred to arbitration. 
“Notwithstanding anything contained in 
‘the Arbitration Act, 1940, or in the Code of 
-Givil Procedure, 1908, if any party to an agree. 
ment to which Article IL of the Convention 
-Bot forth in the Schedule applies, or any person 
‘dlaiming through or under him commences 
-any legal proceedings in any Court against 
‘any other party to the agreement or any 
(t) Received the assent of the President on 26-11- 
1978. Act published in Gaz. of India, 26-11- 

1978. Part I(-S. 1, Ext., p. 681. 


For Statement of Objects and Reasons, see Gaz, of 
India, 80-7-1873, Part {I-3. 2, Ext., p. 637. 


person claiming through or under him in res- 
pect of any matter agreed to be referred to 
arbitration in such agreement, any party to 
such legal proceedings may, at any time after 
appearance and before filing & written state. 
ment or taking any other step in the pro. 
ceedings, apply to the Court to stay the pro. 
ceedings and the Court, unless satisfied that 
the agceement is null and void, inoperative or 
incapable of being performed or that there is 
not, in fact, any dispute between the parties 
with regard to the matter agreed to be 


-referred, shall make an order PG the 


proceedings.” 


m 


THE STATE BANK LAWS 
(AMENDMENT) ACT, 1973 


- (Act No. 48 of 1973) BE 


[26th November 1973] 


An Act further to amend the State Bank . 
of India Act, 1955 and the State Bank 
of India (Subsidiary Bank) Act, 1959. 
Be it enacted by Parliament in the Twenty. 

fourth Year of the Republic of India ag 

follows ;— 
OHAPTER I 


PRELIMINARY 


1. Short title and commencement. : 
(1) This Act may be called THE STATE 
BANK LAWS (AMENDMENT) ACT, 1973. 


(1) Reoeived the assent of the President on 26-11- 
1978, Act published in Gaz. cf India, 26-11- 5 
1978. Part II-S. 1 Ext, p. 638. 

For Statement of Objects end Reasons, goe Gaz. ot 

India, 16.5.1978, Part [[-3. 2, Ext., p. 624. 


* The Acts are not published in the Journal under the direotion of the Government of Indis; and - 
Government ig not responsible for the accuracy of reproduction, 


1974 Acts 1. 


2 [Aot 48] 
`- (8) It shall come into force on such date* as 
the Central Government may, by notification 
in the Official Gazette, appoint and different 
„dates may be appointed for different provi 
sions of this Act. . i 

*[Bections 1, 14, 16 to 19, 29 to 85 brought into- 


force on 81-12-1078:—8ee Gas. of India, 81-12- 
-1973, Pt. IL-8. 8 (ii) Ext., p 2947.] 


CHAPTRE II 
AMENDMENTS TO THE ByATE BANK 
oF Inora Aor, 1955. 


2. Amendment of section 2. 

In section 2 of the State Bank of India Act, 
1955 (hereinafter in this Chapter referred to 
asthe State Bank Act), after clause (i), the 
following clause shall be inserted, namely :— 

'(j) "workman" has the meaning assigned 
to it in the Industrial Disputes Act, 1947.'. 


3..Amendment of section 19. 

In section 19 of the State Bank Act, in sub. 
section (1), after clause (c), the following 
clauses shall be inserted, namely :— 

(ca) one director, from among the employees 
of the State Bank, who are workmen, to be 
appointed by the Central Government in the 
manner provided in the rules made under 

“this Act ; 

(ab) one director, from among such of the 
employees of the State Bank, as are not 
workmen, to be sppointed by the Central 
Government in the manner bc in me 
rules,zmade under this Act ;' 


4. Amendment of section 20. 

In section 20 of the State Bank Act, after 
sub-section (3), the following sub-section shall 
be inserted, ‘namely :— 

'"(3A) A director appointed under clause (ca) 
`: or clauze (ob) of aBub.ssotion (1) of section 19 
shall hold office for such term, not exceeding 

three years, as the Central Government may 
specify and thereafter until his successor shall 
have been duly appointed, and shall be eligible 
for re.appointment.". 

5. Amendment of section 21. 

In section 21 of the State Bank Act, in sub- 
section (1), in clause (e), for the words "the 
secretary and treasurer’, the words ‘the chief 

‘general manager" shall be substituted. 


6. Amendment of section 21B. 

. In'seotion 21B of the State Bank Act,— 

(i) for the words, brackets, figures and 
letters “in relation to any business that may 
be carried on or transacted by the State 
Bank under sub.section (1) of section 32 and 
clauses-(i) {excluding the proviso), (ii) (iii), (v) 
to (ix), (xa). (xii) to (xv), (xvii), (xviii), (xixb) 
and (xixo) of section 33 and shall", the words, 
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brackets, letters and figures ‘in relation io 
the business of banking and the forms of busi-. 
ness set ont in clauses (a), (b), (e). (£), (e), (h), 
(i), (k) and (1) of sub-section (1) of section 8 of 
the Banking Regulation Act, 1949, and such. 
other forms of business referred to in sub.sec. 
tion (1) of the said section 6, as may be 
approved by the Central Board in this behalf 
and shall algo" shall bé substituted ; 

(ii) the following proviso shalk be added 
at the end, namely : — 

"Provided that a Local Board shall transact- 
the businesses of borrowing of money and the 
acquiring. holding, issuing on commission,. 
under.writing and dealing in stock, funds». 
Shares, debentures, debenture stock, bonds, 
obligations, securities and investments, only 
if the Oentral Board approves any of such. 


‘businesses in this bebalf and confers or assigne- 


any of such businesses to the Local Board.”’. 


7. Amendment of section 22. 


In section 22 of the State Bank Aot, — 

(i) in clauge (d) of &ub.aeotion (1), for the- 
words ''georetary and treasurer’, the worde- 
“chief general manager” shall be substituted ;. 

(ii) after olause (d) of sub.seotion (1), the 
following clause shall be inserted, namely:— 

(da) in the case of a director appointed- 
under clause (ca) or clause (cb) of sub-sec.. 
tion (1) of section 19, —. 

(i) he is not serving in the State.Bank or 
has not heen serving in it for a continuous 
period of at least five yeare; and 

(ii) he is of such age that there is a likeli.. 
hood of hig attaining the age of Buperannua.- 
tion during his term of office as a director; 
o H" . 

(iii) in the proviso to clause (h) of sub.sec- 
tion (1), for the words "Provided that", the- 
following shall be substituted, namely:— 

“Provided that in the case of a director ap- 
pointed under clause (ca) or elause (cb) of" 
sub.section (1) of section 19, the disqualifies. 
tion mentioned in clause (d) shall not operate :: 

Provided further that.” 


8. Amendment of section 24. 


In section 24 of the State Bank Act, in sub=- 
gestion (3),— 

(i) for the words, brackets and letter ''nomi. 
nated under clause (d)', the words, brackets 
and letters "appointed under clause (ea) or 
clause (cb) or nominated under clause (d)'" 
shall be substituted; 

(i) for the word "nominate", the words» 

“appoint or nominate as the cage may be," 
shall be substituted. l 


9. Amendment of section 25. 
In gection 25 of the State Bank Act,— 
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(i) in sub-section (2), for the words "of a 
member of a Local Board other than the 
secretary and treasurer’, the words, brackets, 
letters and figures ‘a director appointed under 
clause (ca) or clause (cb) of sub-section (1) of 
section 19 or of a member of a Local Board 
other than the chief general manager" shall 
be substituted; 3 

(ii) in sub-section (3), for the words ‘under 
this section”, the words, brackets and fgure 
“onder sub-section (2)" ehall be substituted; 

(iii) after sub-section (3), the following sub. 
geotion ghall be ingerted, namely:— 

"(4) Where any vacancy occurs before the 
expiry of the term of office of a director ap. 
pointed under clause (ca) or clause (ob) of aub. 
section (1) of section 19, auch vacancy shall be 
filled in accordance with the said clause (ca) 
or, as the case may be, clause (cb), and the 
director so sppointed shall hold office for the 
period specified under sub-section (3A) of 
section 20.". 


10. Amendment of section 31. 


In section 31 of the State Bank Act,— 

(i) in the proviso to sub-section (3),— 

(a) in clause (ii), the word "or" shall be 
added at the end; 

(b) after clause (ii), the. following clause 
shall be inserted, namely: — 

"Gii) an officer or other employee of the 
State Bank, if he is.a director appointed under 
clause (ca) or clause (ob) of sub-section (1) of 
section 19."; 

(ii) in sub-section (4), — 

(a) the words ‘', other than a managing 
director” shall be omitted; 

(b) for the words “any such director”, the 
words “any director” shall be substituted. 


11. Amendment of section 314A. 


In section 31A of the Biate Bank Aot, in 
sub-section (4), for the words "other than the 
secretary and treasurer”, the words "other 
than the chief general manager” shall be 
substituted. . 


12, Substitution of new section for sec- 
tion 33. 


For section 33 of the State Bank Act, the 
following section shall be substituted, 
namely: — - 


Other business which the State Bank 
may transact. : : 


*33. Bubjeot to the other provisions con- 
tained in this Act, the State Bank may carry 
on and transact the business of banking as 
defined in clause (b) of tection 5 of the Bank. 
ing Regulation Act, 1949, and may engage in 
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one or more of the other forms of business 
specified in sub-section (1) of section 6 of that 
Act.”. ve 


13.. Amendment of section 34. 


In section 34 of the State Bank Aot, sub. 
sections (1), (2), (3) and (5) shall be omitted. 


14. Amendment of section 39. 


In section 39 of the State Bank Act, after. 
the words "and balanced”, the word ''as" 
shall be inserted. 


15. Amendment of section 40. 

In section 40 of the State Bank Act,— 

(i) in sub-section (1), for the words "within 
two months from the date on which its ac- 
counts are closed and balanced”, the words, 
figures and letters "within three months from 
the 31st day of December, as on which its 
books sre closed and balanced” shall be sub. 
stituted; 

(ii) to sub-section (1), the following proviso 
shall be added, namely: — 

“Provided that the Central Government 
may, after consultation with the Reserve 
Bank, extend the said period of three months 
by such further period, not exceeding three 
months, as it may think fit”. ; 


16. Amendment of section 41. 
In section 41 of the State Bank Aot,— 


(i) in sub-section (1),:for the words "audited 
by two auditors", the words "audited by two 
or more auditors" shall be gubetituted;* . 

(ii) in eub.section (7), after clause (e), the 
followirg Explanations shall be deemed to 
have been inierted on and from the Ist day 
of December, 1964, namely:— M . 
" e id 1.—For the purposes of this . 

Ci,— 

(8) the balance.sheet shall not be treated as 
not disclosing a true and fair view of the 
affairs of the State Bank, and 

(b) the profit and loss account shall not be 
treatéd as not showing a true balance of profit 
or loes for the period covered by such account, 
merely by reason of the fact that the . 
balance sheet or, as the case may be, the 
profit and loss account, does not disclose any : 
matters which are, by tha provisions of the 
Banking Regulation Act, 1949, read with the 
relevant provisions of this Act, not required to 
be disclosed. 

Fizplanation 2. — For the purposes of this 
Ast, the accounts of the State Bank shall not 
be deemed as having not been properly drawn 
up on the ground merely that they do not 
disclose certain matters if— 

(i) those matters are such as the State Bank 
is, by virtue of any provision contained in the 
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Banking Regulation Act, 1949,- read with the 
relevant provisions of thie Act, or any other 
Act, not required to disclose; and 

(i) the provisions referred to in clause (i) 
&re specified in the balance sheet and profit 
and loss account of the State Bank or in the 
auditors’ report.". 


17. Amendment of section 42. 

In section 42 of the State Bank Act, in 
gub.geotion (1),— 

(i)after the words "shall be held", the 
words ''in each year” shall be inserted; 

(ii) the ‘words "before the end of March in 
each year” shall be omitted; 

(iii) for the proviso, the following proviso 
‘shall be substituted, namely :— 

"Provided that such annual general meeting 
shall be held before the expiry of six weeks 
‘from the date on which the balance.sheet, 
together with the profit and loss account and 
auditors’ report, is, under sub-section (1) of 
section 40, forwarded to the Central Govern- 
ment or to the Reserve Bank, whichever date 
is earlier.". 


18. Amendment of section 49. 


In section 49 of the State Bank Act,— 

(i) in sub.gection (1), for the words "make 
rules to carry out the purposes of this Aot", 
the words "make rules to provide for all 
matters for which provision is necessary or 
expedient for the purpose of giving effeot to 
the provisions of this Act” shall be substituted; 

(ii) in sub-section (2), after clause (b), the 
following clause shall be inserted, namely:— 


‘(g) the manner of appointment of & director 
under clause (ca) or clause (cb) of sub.sec. 
tion (1) of section 19, and all other matters 
connected therewith or incidental íhereto.". 


19. Amendment of section 50. 
In section 50 of the State Bank Act,— 


(i) in sub.section (2), for clause (q), the fol. 
lowing clause shall be substituted, namely :— 


“(q) the terms, conditions, stipulations, res. 
trictions and limitations, if any, in the tran- 
. gaction by the State Bank of its businesses in 
regard to the advancing or lending of money 
or the discounting or purchase of any instru- 
ment, negotiable or otherwise, with or without 
reference to any security, purpose, amount, 
period or otherwige;"; 

(ii) after eub. section (2), the following sub. 
section shall be inserted, namely: — 

“(9A) All regulations made under this sec. 
tion shall have effeot from such earlier or 
later date as may be specified in the regula. 
tiong,". 
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CHAPTER III 


AMENDMENTS TO THE rare BANK OF 
Inpa (Suserbianv Banxs) Aor, 1959 


20. Amendment of section 2. 


In seotion 2 of tbe State Bank of India 
(Subsidiary Banks) Act, 1969, (hereinafter in 
this Chapter referred to as the Subsidiary 
Banks Aet). after clause (1), the following 
clause shall be inserted, namely :— 


‘(m) “workman” has the meaning assigned 
to it in the Industrial Disputes Act, 1947.’. 


21. Substitution of “managing director” 
for “general manager’’. 


In the Subsidiary Banke Act, except in 
section 23 and sub-section (3) of section 49, 
for the words "general manager", wherever 
they occur, the words ‘managing direotor" 
shall be substituted. 


22. Amendment of section 25. _ 


In section 26 of the Subsidiary Banks Act, 
in eub.aection (1),— 


(i) after clause (a), the following clause shall 
be inserted, namely :— 


(an) the managing director appointed under 
sub-section (1) of section 29, or under sec. 
tion 33;"; | 

(ii) after clause (c), the following olauses 
shall be inserted, namely :— : 

(oa) one director. from among the employees 
of the subsidiary bank, who are workmen, to 
be appointed by the Oentral Government in 
the manner provided in the rules made under 
this Act; : 

(ob) one director, from among such of the 
employees of the subsidiary bank as are not 
workmen, to be appointed by the Central 
Government in the manner. provided in the 
rules made under this Act;”, 


23. Amendment of section 26. 

In section 26 of the Subsidiary Banks Act, 
after sub.gection (2), the following sub.Bec. 
tion shall be inserted, namely :— 


"(2A) A director appointed under clance (ca) 
or clause (ob) of sub.geotion (1) of section 25 
shall hold office for auch term, not exceeding 
three years, as the Oentral Government may 
gpeoify and thereafter until bis successor shall 
have been duly appointed, and shall be eligi. 
ble for re.appointment.", 


24. Amendment of section 27. 

In section 27 of the Subsidiary Banks Act 
in eub-gection (1),— 

(i) in elavse (d), after the words “the sub. 
sidiary bank," the words “other than the 
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office of the managing director’ shall be 
inserted; 

(ii) after clause (d), the following clause 
shall be inserted, namely: — 

"(da)in the case of a director appointed 
under clause (ca) or clause (cb) of sub-section 
(1) of section 25,— 

- (i) he is not serving in the subsidiary bank 
or has not been serving in it-for a continuous 
period of at least five years: and 

(ii) he is of such age that there is a likeli. 
hood of his attaining the age of superannua. 
tion during his term of office as & director; 
or”; 

(iii) in the doconä proviso, for the worda 
"Provided further that” the following shall 
be substituted, namely: — 

"Provided further that in the case, of & 
director appointed under clause (ca) or clause 
(ab) of sub-section (1) of section 25, the disquali. 
fication mentioned in clause (d) shall not 
operate: 


Provided also that.” 


25. Amendment of section 30. 


In section 30 of the Subsidiary Banks Act 


in the proviso, after the words ., the chairman 
of the State Bank,” the words. "or the manag- 
ing director of the subsidiary bank," shall be 
inserted. 


26. Amendment of section 31. 


In section 31 of the Subsidiary Banks Act, 
in sub section (2), for the words, brackets and 
letter ‘nominated under clause (e), the 
words, brackets and letters "appointed under 
clause (ca) or clause (ob) or nominated under 
clause (e)” shall be eubstituted. 


27. Amendment of section 33. 


In section 33 of the Subsidiary Banks 
Act,— 

(i) in -sub.sestion (1), after the words 
“direator of a subsidiary bank” the words, 
brackets, letters and figures other than the 
managing director or a director appointed 
under clause (ca) or clause (cb) of sub-section 
(1) of section 25” shall be inserted; 

(ii) in sub-section (2), for the words "under 
the section,” the words, bracketa and figure 
‘ander sub-section (1)” shall be substituted : 

(iii) after sub-section (2), the following 
sub-section shall be inserted, namely: — 

"(3) Where any vacancy occurs before the 
expiry of the term of office of s director ap. 
pointed under clause (oa) or clause (ob) of 
gub.geotion (1) of section 25, such vacancy shall 
be filled in accordance with the said clause 
(ca) or, as the case may be, clause (cb), and 
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the director so appointed. shall hold office for 
the period specified under sub section (2A) of 
section 26.”. 


28. Amendment of section 34. à 


Tn gection 34 of the Subsidiary Banks Act 
in the proviso to sub.section (5).— — 
(i) in clause (ii), the word ' 
added at the end; 

(ii) after clause (ii), the following clauses 
8hall be inserted, namely :— 

"(iii) an officer or other employee of the 
State Bank, or any other institution, if he is 
the managing director appointed under sub. 


r” shall be 


-gection (1) of section 29 or under section 32; 


or 

(iv) an officer or other employee of the sub- 
sidiary bank if he ig a director appointed 
under clause (ca) or clause (cb) of sub-section 
(1) of section 25.". 


29. Amendment of section 37. 


In section 37 of the Subsidiary Banks Act, 
for sub-section (1), the following sub.section 
shall be substituted, namely:— 


"(1) Bubject to the other provisions con- 
tained in this Act, a subsidiary bank may 
Garry on and transact the business of banking 
as defined in clause (b) of section & of the 
Banking Regulation Act, 1949, and may en. 
gage in one or more of the other forma of 
business specified ‘in sub-section (1) of section 
6 of that Aot."". 


30. Amendment of section 39. 

In section 39 of the Subsidiary Banks Act, 
after the words "and balanced,’ the word 
*'ag'' shall be inserted. 


31. Amendment of section 41. 

In section 41 of the Subsidiary Banks Act 
in sub-section (7),— 

(i) in olause (a), for the words “exhibit a 
true and correct view" the words "exhibita . 
true and fair view” shall be substituted; 

(ii) after clause (e), the following Explana- 
tions shall be inserted, namely :— 

^ Explanation 1. — For the purposes of this 


. Àot,— 


(a) the balance.sheet shall not be treated as 
not disclosing a true and fair view of the 
affairs of the subsidiary bank, and 


(b) the profit and logs account shall not be 
treated as not showing a true balance ‘of profit 
or loss for the period covered by such 
account, 
merely by reason of the fact that the balance- 
sheet or, as the case may be, the profit and 
loss account, does not disclose any matters 
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which are, by the provisions of the Banking 
Regulation Act, 1949, read with the relevant 
provisions of this Act, not required to be 
disclosed. 

Explanation 2. — For the purposes of this 
Act, the accounts of the subsidiary bank shall 
noi be deemed as having not been properly 
drawn upon the ground merely that they do 
not disclose certain matters it— ‘ 

(i) those matters are such as the subsidi- 
ary bank is, by virtue of any provision con. 
tained in the Banking Regulation Act, 1949, 
read with the relevant provisions of this Act, 
or any other Act, not required to disclose, 
and 

(ii) the provisions referred to in clause (i) 
are specified in the balance.shéet and profit 
and loss account of the subsidiary bank or in 
the auditor's report". 


32. Amendment of section 43. 


In section 43 of the Subsidiary Banks Aot, 
in gub.geotion (1), — i 

(i) in clause (a), for the words “within 
three months from the date on which its 
accounts are closed and balanced,” the words, 
figures and letters "within three months from 
the 31st day of December as on which its 
books are cloged and balanced” shall be sub. 
stituted; i 


(ii) after clause (b), the following proviso 
shall be inserted, namely : 

"Provided that the Reserve Bank may, after 
consultation with the State Bank, extend the 
gaid period of three months by such further 


period, not exceeding three months, as it may 
think fit,". 


33. Amendment of section 44. 


N in section 44 of the Subsidiary Banks 
eb, — : 


(i) in sub.gection (1), for the words "annu. 
ally before the end of March,” the words "in 
each year” shall be substituted; 

(i) to sub-section (1), the following proviso 

shall be added, namely : — 

"Provided that such annual general meeting 
shall be held before the expiry of six weeks 
from the date on which the balance sheet, 
together with the profit and loss account and 
auditors’ report, ia, under eub.section (1) of 
section 43, forwarded to the State Bank, or 
to the Reserve Bank, whichever date is 
earlier.". : 


34. Amendment of section 62. 


In section 62 of the Subsidiary Banks Act,— 


(i) in sub-section (1). for the words “make 
rules to give effect to the provisions of this 
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Act,” the words “make rules to provide for all 
matters for which provision is necessary or 
expedient for the purpose of giving effect’ to 
the provisions of this Act” shall be substituted; 
(ii) in sub-section (2), after clause (f), the 
following clause shall be inserted, namely:— 
*(g) the manner of appointment of a direc. 
tor under clause (ca) or clause (cb) of sub- 


- section (1) of sestion 26, and all other matters 


connected therewith or incidental thereto.”. 


35. Amendment of section 63. 


In section 63 of the Subsidiary Banks Ast, 
after sub.section (2), the following sub-section 
shall be inserted, namely :— 

"(24) All regulations made under this reo. 
tion shall have effect from such earlier or 
later.date as may be specified in the regula. 
tiong”. 

THE CODE OF CIVIL PROCEDURE 
(AMENDMENT) ACT, 1973 


(Act No. 49 of 1973)§ 
[ 29th November, 1973] 


An Act further to amend the Code of 
Civil Procedure, 1908. 


BE it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows : - 


( 


1. Short title. 

This Act may be called THE CODE OF 
CIVIL PROCEDURE (AMENDMENT) ACT, 
1973. 


2. Substitution of new section for section 
109, when appeals lie to the Supreme 
Court. 

For section 109 of the Code of Civil Prose. 
dure, 1908 (hereinafter referred to as the 
said Oode), the following section shall be 
substituted, namely :— 


When appeals lie to the Supreme Court. 


"109. Subject to the provisions in Ohapter 
IV of Part V of the Gonstitution and such 
rules as may from time to time be made 
by the Supreme Court regarding appeals from 
the Courts of India, and to the provisions 
hereinafter contained, an appeal shall lie to 
the Bupreme Court from any judgment, decree 
or final order in a civil proceeding of a High 
Court, if the High Court certifies — 

(i) that the case involves a substantial ques- 
tion of law of general importance; and 

L$! Received the assent of the Prosident on 29-11- 


1973, Act publiehed in Gaz. of India; 39-11. 
1978, Part II-S. 1 Ext. p £48. 


For Statement of Objects and Reasons, cee Gas. 
of India; 30-7-1978, Part IT-9, 2, Ext, p. 685, 
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(i) thet in the opinion of the High Court 


“the said question needs to be decided by the 
"Supreme Coart.". 


.8. Omission of section 110. 


Section 110 of the said Code shall be 
omitted, 


4, Amendment of the First Schedule. 
In the First Schedule to the said Code— 
(1) in Order XLV,— 
(a) in rule 3, for sub.rule (1) the following 


` «aub.rule shall be substituted, namely :— 


"(1) Every petition shall state the grounds 
of appeal and pray for a certificate — 

(i) that the ease involves a substantial ques. 
‘tion of {aw of general importance, and 

(ii) that in tbe opinion of the Court the 
-gaid question needs to be decided by the 
:Supreme Oourt."; 

(b) rules 4 and 5 shall be omitted; 

(2) in Appendix G, in Form No. 12, for the 
portion beginning with the words "TAKE 
motice’ and ending with’ the words “the 
Supreme Court", the following shall be sub- 
xatituted, namely :— 

"TAXE notice that...............has applied 
cto this Court for a certificate — 

(t) that the case involves a substantial ques. 
tion of law of general importance, and 

‘(ii) that in the opinion of this Court the 
sgid question needs to be decided by the 
Supreme Court.”. 


— — 


THE AUTHORISED TRANSLA- 
TIONS (CENTRAL LAWS) 
ACT, 1973 


(Act No. 50 of 1973)! 
[5th December, 1973] 


An Act to provide for authorised trans- 
lations of Central laws in certain 
languages. 


BE it enacted by Parliament in the Twenty. 
fourth Year of the Republio of India as 
follows :— 


1. Short title and commencement. 


(1) This Aot may be called THE AUTHO. 
RISED TRANSLATIONS (CENTRAL LAWS) 
ACT, 1973. 

(2) It shall come into force on such date as 
d&ho Central Government may, by notification 
dn the Offieial Gazette, appoint. 

. £1] Received the assent of the President on 5-12. 

1978, Act published in Gaz, of India; 8-12. 
1978, Part II-S. 1, Ext, p. 651. 


For Statement of Objects and Reasons, see Gaz. of 
India; 22-11-1972, Part II-S. 2, Ext. p. 1158, 
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2. Authorised translations of Central 
laws in certain languages. 


A translation in any language (other than 
Hindi) specified in the Eighth Schedule to the 
Constitution, published under the authority of 
the President in the Official Gazette,— 

(a) of any Central Act or of any Ordinance 
promulgated by the President, or 

(b) of any order, rule, regulation or bye- 
law issued under the Constitution or under any 
Central Act, 
shall be deemed to be the authorised trans- 
lation thereof in such language. 


3. Power to make rules, 

(1) The Central Government may, by noti- 
fication in the Official Gazette, make rules for 
carrying out the purposes of this Act, 


(2) Every rule made under tbis section 
shall be laid, as eoon as may be after it is 
made, before each House of Parliament, while 
it ig in gession, for a total period of thirty > 
days whith may be comprised in one session 
or in two or more successive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree 
that the rule should nob be made, the rule 
shall thereafter have effect only in such modi. 
fied form or be of no effect, as the cage may 
be; so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that rule. 


THE TEXTILES COMMITTEE 
(AMENDMENT) ACT, 1973 


(Act No. 51 of 1973)!* 
[11th December. 1973] 


An Act to amend the Textiles Committee 
Act, 1963. 


Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows :— 


1. Short title and cammencement. 


(1) This Act may be called THE TEXTILES 
COMMITTEE (AMENDMENT) ACT, 1973. 

(2) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


[1*] Received ihe asrent of the President on 11-12- 
1978 Act:publishedTin Gas. of India; 12-12- 
1978 Pari IL-8. 1, Ext. P. 658. 
For Statement of Objects and Reasons, see 
Gaz. of Indis; 6-4-1978-Part. II. 82, Ext. 
P.278. i 
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2. Amendment of section 1. 

In section 1 of the Textiles pontio Act, 
1963 (hereinafter referred to as the principal 
Aot), in sub-section (2), the words "except the 
State of Jammu and Kashmir” shall be 
omitted. 


3. Amendment of section 2. 

In section 2 of the principal Act,— 

(i) after clause (b), the following clause shall 
be inserted namely :— 


'(ba) "fibre" means man-made fibre includ. 
ing regenerated cellulose rayon, nylon and the 
like;’; 

(ii) after clause (c) the following clause 
shall be inserted, namely :— 

- (ca) "handloom industries” has the meaning 
assigned to it in the Kbadi and Other Hand- 
loom Industries Development (Additional Ex- 
cise Duty on Cloth) Act, 1953;’; 


(iii) after clause (d), the following clauses 
shall be inserted. namely :— 

'(da) "powerloóm" means a loom which is 
worked by power as defined in clause (g) of 
section 9 of the Factories Act, 1948, and which 
is used or capable of being used only for weav. 
ing cloth wholly or partly out of cotton yarn 
or woollen yarn, or fibre, or any kind of mixed 
yarn ; 
(db) "powerloom industry” means an indus. 
try in which & manufacturer of textiles has, 
at any time during the period fixed by the 
Committee under clause (a) of ‘sub-section (5) 
of section 5A, not more than fifty powerlooms 
(without any spinning plants) in the factory or 
factories owned, controlled or managed by him. 

Explanation :— For the purposes of this 
clause, the expression "factory" has the mean. 
ing assigned to it in the Factories Act, 1948;'; 

(iv) for clause (g), the following clause shall 
be substituted, namely :— 


'(g) "textiles" means any fabric or cloth or 
yarn or garment or any other article made 
wholly or in part of — 

(i) cotton; or 

(ii) wool; or 

(iii) silk; or 

(iv) artificial silk or other fibre, 
and includes fibre;'. 


4. Insertion of new section 2A. 


After section 2 of the “principal Act, the 
following section shall be inserted namely;— 


Construction of references to any law 
not in force, or any functionary not 
in existence, in the State of Jammu 
and Kashmir. 

“QA. Any reference in this Act to any law 
which is not in force, or any functionary not 
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in existence in the State of Jammu and Kash. 
mir, shall in relation to that Btate, be consirn. 
ed as a reference to the corresponding law im 
force, or to the corresponding functionary im 
existence in that State.”. — - 


5. Amendment of section 4. 


In sub-section (2) of seotion 4 of the prinal- 
pal Àot,— 


(i) for clauss (c), the following clanse shell 
be substituted, namely: 

"(c) establish or adopt or recognise stan. 
dard specifications for— 

(i) textiles, and 

(ii) packing materials used in the packing 
of textiles or textile machinery, 


for the purposes of export and for internal 
consumption and affix suitable marka on such 
standardised varieties of textiles and packing. 
materials;"; 

(ii) after clause (d), the following clause 
shall be inserted, namely :— 


"(da) provide for training in the techniquep . 
of quality control to be applied to textiles or 
textile machinery;”; 


(iii) in clause (e), after sub-clause (li), 
the following sub-clause shall be inserted, 
namely ;— 


“Gii) packing materials vsed in the packing 
of textiles or textile machinery;’. 


6. Iasertion of new sections 5A, 5B, 5C, 
5D, 5E and 5F. 


After section 6 of the principal Act, the 
following sections shall be inserted, namely:— 


Imposition of cess on textiles and textile 
machinery manufactured in India. 


“5A. (1) There shall be levied and collected 
88 & cess for the purposes of this Act a duty of 
excise on all textiles and on all textile machi- 
nery manufactured in India at such rate, not 
exceeding one per cent ad valorem as the. 
Central Government may, by notification im 
the Official Gazette, fix : 


Provided that no such cess shall be levied 
on textiles manufactured from ont of hand. 
loom or powerloom industry. 


(2) The duty of excise levied under sub 
section (1) shall be in addition to any cess or 
duty leviable on textiles or textile machinery 
idet any other law for the time being in 
oroe. 


(3) The duty of excise levied under gub. 
section (1) shall be collected by the Com. 
mittee, in accordance with the rules made in. 
this behalf, from every manufacturer of 
textiles or textile machinery (hereinafter in. 
this section and in sections 50 and 5D referred 
to as the manufacturer). 


Avia 


(4) The manufacturer shall pay to the 
Committee the amount of the duty of excise 
levied under gub.seotion (1) within one month 
from the date on which he receives a notice of 
demand therefor from the Committee. . 


(5) For the purpose of enabling the Com- 
. Maittes io assess the amount of the duty of 
excise levied under gub.section (1),— 

(a) the Committee shall, by notification in 
the Gazette of Indis, fix the period in respect 
of which assessments shall be made; and 

(b) every manufacturer shall furnish to the 
Committee a return, noi later than fifteen 
days after ihe expiry of the period to which 
the return relates, specifying the total quan. 
tity of textiles or textile machinery manufac- 
tured by him during the said period and such 
other particulars as may be prescribed. 


(6) If any manufacturer fails to furnish the 
return referred to in sub-section (6) within the 
time specified therein, or furnishes a return 
which the Committee has reason to believe is 
incorrest or defective, the Committee may 
assess the amount of the duty of excise in 
such manner as may be proscribed. 

(7) Any manufacturer aggrieved by an 
assessment made under this section may 
appeal to the Tribunal, constituted under 


geotion 6B for cancellation or modification of 


the assessment. 


Constitution of Tribunal. 


5B. The Central Government may, by noti. 
fication in the Official Gazette, constitute a 
Tribunal consisting of one person, who is or 
has been, or is qualified for appointment as a 
Judge of a High Court and who is not con. 
nected with the Committee -to exercise the 
powers and discharge the fonctions conferred 
or imposed on the Tribunal by or under thig 
Act. 


Hearing of appeals by Tribunal. 

5C. (1) An appeal under sub-section (7) of 
section 6A may be preferred to the Tribunal 
within one month from the date on which the 
notice of demand regarding the assessment is 
served on the manufacturer : 

Provided that the Tribunal may admit an 
appeal after the expiration of the period 
aforesaid, if it is satished that the appellant 
had sufficient cause for not preferring it within 
that period. 

(2) Every appeal referred to in sub-sea. 
tion (1) shall be in the presoribed form and 

` shall be verified in the prescribed manner and 
ghall be accompanied with guch fees as may be 
prescribed. 

(3) The Tribunal shall ix a day avd place 
Íor ihe hearing of the appeal and shall give 
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notice of the same to the appellant and to the: 
Committee. 


(4) The Tribunal may, after giving the: 
appellant and the Committee an opportunity 
of being heard, pass such order thereon as it. 
thinks fit : 

Provided that no order ata the- 
assesament shall be made unless the appellant. 
has had & reasonable opportunity of showing. 
cause against such enhancement. 

(5) The Tribunal shall send a copy of any 
order passed under this section to the appellant 
and to the Committee and such order shall be 
final, 

(6) In discharging the functions under this” 
section, the Tribunal may, subject to any 
rules that may be made in thia behalf, follow: 
such procedure as it thinks fit. 

(7) The Tribunal shall have all the powers. 
of & civil Court while trying & suit under the 
Code of Civil Procedure, 1908, in respect of 
the following matters, namely :— 

(a) summoning and enforcing the attendance- 
of any person and examining him on oath; 

(b) requiring the discovery and production 
of any documents; 

(o) receiving evidence on affidavits; 

(d) requisitioning any public record or copy. - 
thereof from any court or office; 

(e) issuing commissions for the examination. 
of witnesses and documents; 

(f) any other matter which may be pre- 
soribed. 


(8) The expenses of the Tribunal shall be 
borne by the Central Government, 
Recovery of duty of excise. 

5D. If any manufacturer fails to pay the- 
duty of excise levied under section DA, within 
the period specified in sub section (4) of that. 
section, or where an appeal has been preferred: 


` by him against an order of assessment under 


sub-section (7) of section 5A, within one- 
month from the date of disposal of suck- 
appeal, the duty payable by him shall be re.. 
coverable &8 an arrear of land revenue. 
Power to exempt 


5E. If the Central Government is of opin. 
ion that in the interests of trade or in the. 
public interest it is necessary 80 to do, it may, 
by notification in the Official Gazette, exempt. 
such variety of textiles or such textiles machi. 
nery as may be specified in the notification. 
from the whole or any part of the duty of 
excise leviable under section 5A. . 


Payment of proceeds of cess to the Com- 
mittee. 


BF. The proceeds of the duty of excisa col. 
lected under section 6A, reduced by the cost. 


` 
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-of collection as determined by the Central 
"Government, shall first be credited to the 
‘Consolidated Fund of India-and the Central 
Government ‘may, after due appropriation 
made by Parliament by law, pay to the Com. 
mittee from ont of such proceeds, such sums 
-of money as it thinks fit for being utilised for 
the purposes of this Act ”. 


'7. Amendment of section 7. 


In sub gection (1) of section 7 of the princi. 
pal Act, after clause (a), the following clause 
-shall be inserted, namely: so 


" (aa) the proceeds of the duty of excise 
made over to the Committee by the Gentral 
"Government under section 5F;” 


8. Amendment of section 8. 


In section 8 of the principal Act, for sub. 
Sections (2) and (3), the following sub-section 
-ghall be substituted, namely:— 


"(2) A Standing Committee or an ad hoo 
-Committee constitated under sub.section (1) 
may include persons who are not members of 
‘the Committee, but their number shall not 
-exceed one half of ita strength.”. 


9. Amendment of section 12, 


In sub-section (1) of section 12 of the prin- 
‘cipal Act,— 

(i) clause (b) shall be omitted, and clause (o) 
shall be re-lettered as clause (b); 


(ii) in clause (b) as so re.lettered,— 


(a) for the word "other", the word "special" 
; Shall be substituted; 


(b) after the words “the manufacturers’, 
the words "or exporters” shall be inserted; 

(iii) after clause (b) as so relettered, the 
following proviso shall be inserted, namely:— 

“Provided that no fees shall be levied in 
respect of inspection and examination of 
thextiles on which a duty of excise is leviable 
under this Act ;"; l 

(iv) in tha existing proviso, for the words 
"Provided that", the words "Provided further 
that" shall be gabatituted. 


'10. Amendment of section 22. 

In section 22 of the principal Act,— 

(a) in sub-section (2),— 

(i) after olause (d), the following olauses 
‘shall be inserted, namely: — 

"(da) the manner in which the duty of ex. 
-cire leviable under section 54 may be assessed, 
paid or collected, and the manner in which 
-any refund of such duty paid or collected in 
-excess of the amount due may be made; 
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(db) the conditions of service of the person 
constituting the Tribunal under section 5B; 


(de) the form and the manner in which an 
appeal to the Tribunal constituted under geo. 
tion 5B may be preferred and verified, the 
fees payable on auch sppesla and the proce. 
dure to be followed by the Tribunal in dis. 
posing of such sppeale;”; 


.(ii) in clause (e), the words "for inspection 
and examination” shall be omitted; 


(iii) after clause (i), the following clause 
shall be inserted, namely;— 

(j) any other matter which has to be, or 
may be, prescribed.”; 


(b) for sub.gection (3), the following sub.sec. 
tion shall be substituted, namely:— 


"(3) Every rule made by the Central Gov. 
ernment under} this Act shall be laid, as soon 
as may be after it is made, before each House 
of Parliament, while it is in session for a total 
period of thirty days which may be comprised 
in one session or in two or more succersive 
Sessions, and if, before the expiry of the ses- 
sion immediately following the session or the 
successive sessions aforesaid, both Houses agree 
in making any modification in the rule or 
both Houses agree tbat the rule should not be 
made, the rule shall, thereafter, have effect 
only in such modified form or be of no effect, 
as the cage may be; s0, however. that any such 
modification or annulment shall be without 
prejudice. to the validity of anything pre- 
viously done under that rule". 


-THE MATERNITY BENEFIT 
(AMENDMENT) ACT, 1973 


(Act No. 52 of 1973)!§ 
[11th December, 1973] 


An Act further to amend the Maternity 
Benefit Act, 1961. 


Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows ;— 


1. Short title and commencement. 


(1) This Act may be called THE MATER. 
NITY BENEFIT (AMENDMENT) ACT, 1973. 


(2) It shall come into force on such date as 
the Oentral Government may, by notification 
in the Official Gazette, appoint. 


liRecelved the aszent of the President on 11-12-1978 
Aot published in Gaz. of India, 12-12-1978, 
Part II-B. 1. Ext. p. 659. 
For Statement of Objects and Hessors, see 
Gas. of India, 3-9-1978, Fart II-S. 2, Ext. 
p. 818. 
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:2. Amendment of section 1. 


In section 1 of the Maternity Benefit Act, 
1961 (hereinafter referred to aa the principal 
Act), in sub-seotion (3). for clause (a), the 
‘following clause shall besubstituied, namely: — 


*'(a) in relation to mines and to any other 
-establishment wherein persons are employed 
for the exhibition of equestrian, acrobatic and 
‘other performances, by the Central Govern. 
ment; and". 


3. Amendment of section 2. 


In section 2 of the principal Act, in sub- 
section (1), for the words, ‘including any such 
-establishment belonging to Government:”, the 
words ‘‘including sny such establishment 
belonging to Government and to every estab. 
lishment wherein persons are employed for 
the exhibition of equestrian, acrobatic and 
other performances ;" ghall be sutstituted. 


4. Amendment of section 3. 


In section 3 of the principal Act— 
(i) in clause (a), after the words "being a 


anine,", the words "or an establishment where- 


‘in persons are employed for the exhibition of 
-8queatrian, acrobatic and other poronniupeer. 
Shall be inserted; 


(ii) for clause (e), the following clause shall 
tbe substituted, namely: — 


'(e) "establishment" means— . 

(i) a factory: 

(ii) & mine; 

(iii) & plantation; 

(iv) an establishment wherein persons are 


employed for the exhibition of equestrian, 
acrobatic and other performances; or i 


(v) an establishment to which the provisions 
of this Act have been declared under sub.sec. 
tion (1) of section 2 to be applicable?’ 


5, Amendment of section 28, 


In section 28 of the principal Act, in sub- 
section (3), for the words “‘or in two euccegaive 
` sessions, and if before the expiry of the session 
in which it is so laid or the session imme- 
diately following,", the words "or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following 
the session or the successive sessions afore. 
gaid,” shall be substituted. 
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THE PRESS COUNCIL (AMEND- 
MENT) ACT, 1973. 


(Act No. 53 of 1973)** 
[14th December, 1973.] 


An Act further to amend the Press Coun- 
cil Act, 1965, 


Be it enacted by Parliament in the Twenty. 
Fourth year of the Republic of India as 
follows ;— 


1. Short title and commencement. 


(1) This Act may be called THE PRESS 
COUNCIL (AMENDMENT) ACT, 1973. 

(2) It shall be deemed to have come into 
force on the 27th day of September 1973. 


2. Amendment of section 5. 


In section 5 of the Press Council Act, 1965 
(hereinafter referred to as the principal Act), 
for sub-section (1A), the following sub.section 
shall be substituted, namely: — 


"(1A) Notwithstanding the expiry of the 
period of office specified by sub section (1) the 
Chairman and other members holding office aa 
such on the 30th day of September 1973 shall 
continue to hold such office until the 30th day 
of June 1974 : 

Provided that nothing in this sub seotion 
shall apply to a member— 


(a) who ceases to be a member before the 
30th day of June 1974, by reason of the pro- 
visions of sub section (8); or 

(b) whose term of office expires before that 
date by reason of the provisions of snb.sec. 
tion (3); or 

(c) who is deemed to have vacated his seat 
before that date by reason of the provisions of 
sub-section (3A) ; or 

(d) who is deemed to have vacated hia office 
before that date Lid reason of the provisions of 
sub-section (4)." 


3. Repeal and saving. 


(1) The Press Council (Amendment) Odi. 
nence. 1973, is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Act, as amended by this Aot. 





x*Received the assent of the President on 14-12-1978, 
Act published in Gas. of India, 14-12-1978, 
Part II-S. 1, Ext. p. 687 
For Btatement of Objects and Reasons, Hee 
Gas. of India, 19-11-1873, Part 11-8, 3, Ext. 
p. 903. 
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THE INDIAN RAILWAYS (SECOND 
AMENDMENT) ACT, 1973 


(Act No. 54 of 1973) H 


(14th December, 1973] 


An Act further to amend the Indian 
Railways Act, 1890. 


Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows :— 


1. Short title. 


This Act may be called THE INDIAN 
RAILWAYS (SECOND AMENDMENT) AOT, 
1973. f 


2. Amendment oi section 824A. 


In section 82A of the Indian Railways Act, 
1890 (hereinafter referred to as the principal 
Aot), in sub-section (2), for the words "twenty 
thousand rupees”, the words "fifty thousand 
rupees” ghall be substituted. 


3. Amendment of section 82]. 


In section 82J of the principal Act,— 

(a) in sub-section (2), for clauses (ii) and 
(iii), the following clauges shall be substituted, 
namely :— 

"(ii) the compensation payable for death; 

(iii) the nature of the injuries for which 
compensation shall be paid and the amount of 
such compensation;”; 

(b) in sub section (3)— 

(i) for the words ‘or in two successive 
sessions’, the words or in two or more suo. 
cessive sessions” shall be substituted; 

(ii) for the words "in which it is go laid or 
the session immediately following", the words 
“immediately following the session or the 
successive sessions aforesaid” ghall be substi. 
tuted. 





THE PAYMENT OF BONUS 
(SECOND AMENDMENT) 
ACT, 1973 


(Act No 55 of 1973)*** 
[14th December 1973.] 


An Act further to amend the Payment of 
Bonus Act, 1965. 


[tt] Received the assent of the President on 14-12- 
1978, Act published in Gas. of India, 14-12- 
1978, Part Il-B. 1, Ext. P. 669. 

For Statement of Objects and Reasons, see 
Gaz. of India; 22-11-1978, Part II-B. 2, Ext. 
P. 918. 

[***]| Received the assent of the President on 
14-12-1978 Aot published in Gas, of India, 
14-12-1978, Part ILS. 1, Ext. P. 671. 


For Statement of Objects and Beasons, see . 


Gaz. of India; 19-11-1978; Part Il-9. 2, Ext. 
P. 900, 


The Alcock Ashdown Co. Lid. (Acquisition Eto.) Act, 1973 


BK. I. R- 


Be it enacted by Parliament in the Twenty- 
fourth Year of the Republic of India as fol. 
lows :— 


1. Short title. 

This Act may be called THE PAYMENT 
OF BONUB (SECOND AMENDMENT) ACT, 
1973. 


2. Amendment of section 19. 


In geotion 19 of the Payment of Bonus Aot, 
1965 (hereinafter referred to as the principal 
Act), sub-section (8) shall be omitted and shalt 
be deemed to have been omitted with effect 
from the 185 day of September, 1973. 


3. Portion of bonus credited in the pro- 
vident fund account to be refunded. 


Where, in pursuance of the provisions of 
section 18 of the principal Act, any portion of 
the bonus paid to an employee in respect of 
the accounting year commencing on any day 
in the year 1972 had been remitted by the 
employer before the commencement of thie 
Act to the authority maintaining the provident 
fund account of such employee for crediting 
‘the game in that account, such authority shall, 
notwithstanding anything contained in any 
other law (including any scheme) for the time 
being in force, refund such portion to the 
employee. 


THE ALCOCK ASHDOWN COMPANY 
LIMITED (ACQUISITION OF UNDER- 
TAKINGS) ACT, 1973 


(Act No. 56 of 1973)! 
[14th December, 1973] 


An Act to provide for the acquisition 
of the undertakings of the Alcock 
Ashdown Company Limited for the 
purpose of ensuring rational and co- 
ordinated development and production 
of goods essential to the needs of the 
country in general, and defence depart- 
ment in particular and for matters 
connected therewith or incidental 
thereto. 


Whereas Alcock Aehdown Company Limited 
were engaged in boat building, ship repaire 
and the production of marine diesel engines, 
and were also engaged in the production of 
goods which are essential to the needs of the 
country, such as, light and heavy structurals, 
transmission line towers, railway points and 


[11 Received the assent of the President on 14-12- 
1978. Aot published in Gaz. of India; 14-12- 
1978, Part II-S. 1, Ext. p. 661. 

For Statement of Objeota and Reasons, see Gam, 
of India; 28-11-1973, Part II-S. 2, Ext. p. 968, 
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crossings, grey iron castings and also other 
goods needed by the maritime and other 
industries; 


And whereas as & result of heavy losges 
suffered by the company, an order has been 
made by the High Gourt at Bombay for the 
winding up of the company; 

And whereas there has been a complete 
closure of the work of the undertakings owned 
by the company from after January, 1971; 


And whereas it is urgently necessary to 
bring the undertakings owned by the company 
into operation so that the inferests of the 
country in general, end the defence depart- 
ment in particular, may not be adversely 
affected by reason of the stoppage of produc. 
tion and supply of goods produced by the 
company: i 

Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India ag 
follows :— 


1. Short title. 


This Act may be called THE ALCOOK 
ASHDOWN COMPANY LIMITED (AOQUI. 
SITION OF UNDERTAKINGS) AOT, 1973; 


2. Detinitions. 

In this Aot, unless the context otherwise 
Trequires,— E . 

(a) "appointed day” means the date on 
which this Act comes into force; 


(b) "company" means the Alcock Ashdown 
Company Limited, being a company as defined 
4n the Companies Act, 1956, and having its 
registered office in the State of Maharashtra; 


(c) "Oourt" means the High Court at 
‘Bombay; 

(d) words and expressions used herein and 
not defined but defined in the Companies Act, 
1956, have the meanings respectively assigned 
to them in that Act. 


3. Undertakings of the company to vest 
in the Central Government. 


On and from the appointed day, the under. 
‘takings of the company shall by virtue of this 
Act, be transferred to, and shall veat in, the 
Central Government. 


4. General effect of vesting. 


(1) The undertakings of the company shall 
be deemed to include all assets, rights, powers, 
authorities and privileges and all property, 
movable and immovable, cash balances, re. 
‘serve funds, investments and all other rights 
and interests in, or srising out of, such pro. 
perty as were immediately before the ap. 
pointed day in the ownership, possession, power 
or control of the company, whether within or 
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outside India and all books of account, rogis. 
ters and all other documents of whatever 
nature relating thereto. 


(2) All property included as aforesaid in the 
undertakings which have vested in the Central 
Government under section 3 shall. by force of 
such vesting, be freed and discharged from any 
trusts, obligations, mortgages, charges, liens 
and other incumbrancem affecting it, and any 
attachment, injunction or any deoree or order 
of any court restricting the use of such pro. 
perty in any manner shall be deemed to have 
been withdrawn. 


(3) If, on the sppointed day, any suit, 
appeal or other proceeding of whatever nature 
in relation to any business of the undertakings 
of the company is pending by or againat the 
company, tbe same shall not abate, be dis. 
continued or be, in any way, prejudicially 
affected by reason of the transfer of the under. 
takings of the company or of anything con- 
tained in this Act but the euit, appeal or other 
proceeding may be continued, prosecuted and 


enforced by or against the company. 


5. Duty to deliver possession of the 
undertakings and documents relating 
thereto. 


(1) Notwithstanding any decree, judgment 
or order of any court or anything contained 
in any other law for the time beirg in force, 
the Receiver, Official Liquidator of the 
company or any other person, in whose 
possession or custody or under whose control 
the undertakings of the company or any part 
thereof may be, ehall deliver possession of 
the undertakings of the company or such part 
thereof as may be in his possession, custody 
or control to the Central Government forth. 
with 


(2) The Receiver, Official Liquidator or any 
other person who has, on the appointed day, 
in his posseesion or under his custody or 
control any books, documents or other papers 
relating to the undertakings of the company 
which have vested, under section 3, in the 


Central Government, shall be liable to account 


for the said books, document or other papers 
to the Oentral Government or to auch person 
as the Central Government may specify in 
this behalf. 


(3) The Central Government may take or 
cause to be taken, all necessary steps for 
securing possession of the undertakings which 
have vested in it under section 3. 


6. Duty to furnish particulars. 


(1) The company shall, within such period 
as the Central Government may allow in this 


_ behalf, furnish to that Government a complete 
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inventory of all the properties and assets of 
ihe company, as on the appointed day, pertain. 
ing to the undertakings which have vested in 
the Central Government under section 3. 

(2) So much of the obligation of the 
company under sub.section (1) as relates to 
the properties and assets of ihe company in 
the possession, custody or control of the 
Receiver shall be discharged by him and so 
much of that obligation as relates to the 
properties and assets in the possession, custody 
or control of the Official Liquidator shall be 
discharged by the Official Liquidator. 


7. Payment of amount. 


(1) The Central Government shall deposit, 
in cash, in Oourt, to the credit of the com. 
pany, an amount equel to the sum of rupees 
one crore for the transfer to, and vesting in, 
the Central Government, under section 3, of 
the undertakings of the company. 


(2) For the avoidance of doubts, it i8 hereby 


declarad that the liabilities of the company in - 


relation to the undertakings which have 
vested in the Central Government under 
section 3, shall be met from the amount 
referred to in sub.section (1). 

(3) In meeting the liabilities of the company 
in relation to the undertakings which have 
vested in the Central Government under 
section 3, the Oourt shall distribute the 
amount referred to in sub-section (1) amongst 
the creditors of the compsny, whether secured 
or unsecured, in accordance with their rights 
and interests, and if there ig any surplus left 
after such distribution, amongst the contribu. 
tories of the company in accordance with the 
rights and interests of such contributories. 


8. Management and administration of 
the undertakings. 

The undertakings, which have vested in the 
Oentral Government under section 3, shall be 
managed on behalf of the Oentral Government 
by such person or body of persons (including 
one or more Government companies, whether 
in existence at the commencement of this Act 
or incorporated thereafter) as may be nomi- 
nated by the Central Government in this 
behalf, and such person or body of persons 

shall carry on the management in accordance 
with such regulations ag may be made by the 
Central Government in this behalf. i 


9. Penalties. 

(1) Any person who— 

(a) having in his possession, custody or 
control any property forming part of the 
undertakings of the company, wrongfully 
withholds such property from the Oentral 
Government; or 
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(b) wrongfully obtains possession of any 
properly forming part of the undertakings of 
the company which have'veeted in the Central 
Government under this Act; or 


(o) wilfully withholds or fails to furnish to 
the Central Government as required by sab. 
section (2) of section 5 any document which 
may be in his possession, custody or control; 
or 
(d) wilfully fails to furnish an inventory 
as required under section 6; or 

(e) when required to furnish such inventory, 
furnishes any particulars therein which are- 
false and which he either knows or believes. 
to be false or does not believe to be true, 


shall be punishable with imprisonment for a. 
term which may extend to two years, or with 
fine, or with both: 


Provided that the court trying any offence: 
under clause (a) or clause (b) or clause (c) of 
this sub-section may, at the time of convicting: 
the accused person, order him to deliver up or 
refund within a time to be fixed by the court. 
any property wrongfully withheld or wrong. 
fully obtained or any document wilfully with. 
held or not furnished. 

(2) No court shall-take cognizance of any 
offence punishable under this section except. 
with the previous sanction of the Central: 
Government or of an officer authorised by 
that Government in this behalf. 


10. Offences by companies. 


(1) Where an offence under this Act has 
been committed by a company every pereon. 
who at the time the offence was committed 
was in charge of, and was responsible to, the- 
company for the conduct of the business of 
the company as well as the company, shall be 
deemed to be guilty of the offence and shall: 
ke liable to be proceeded against and punished 
accordingly : . 

Provided that nothing contained in this- 
sub-section shall render any such person liable. 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to- 
prevent the commission of such offence. 

(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this- 
Act hes been committed by a company and it. 
is proved that the offence has been committed 
with the consent or connivance of, or is attri. 
butable to any neglect on the part of, any 
director, manager, secretary or other officer: 
of the company, such director, manager, secre~ 
tary or other officer shall be deemed to be- 
guilty of that offence and shall be liable- te 
be proceeded sgainst and punished accord. 
ingly. 
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Boplanation. — For the purposes of a 


; moion, = 


(a) “company” means any body ndis 
and includes a firm or other association of 
individuals; and 

(b) "director", in relation to a firm, means 
& partner in the firm, 


1. Protection of action taken in good 
faith. 

No guit, proseention or other legal proceed. 
ing shall lie against the Central Government 
or an officer or other employee serving in 
connection with the affairs of the undertakings 
of the company for anything which is in good 
faith done or intended to be done under Vin 
Act. 


12. Power to make regulations, 

(1) The Central Government may, by noti. 
fication in the Official Gazette, make regula. 
tions with regard to the matters specified in 
section 8. E 

(2) Every regulation made by the Central 
Government under this Act shall be laid, as 
soon ag may be after itis made, before each 
House of Parliament, while it is in session, 
for & total period of thirty days which may be 
comprised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 


both Houses agree in making any modification , 


in the regulation oc both Houses agree that 
the regulation should not be made, the regu. 
lation shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be; so, however, that any soch modifica. 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that regulation. 


THE BURN COMPANY AND INDIAN 
STANDARD WAGON COMPANY 
(TAKING OVER OF 
MANAGEMENT) 

ACT, 1973 


(Act No. 57 of 1973)tt 
]17th December, 1973] 


An Act to -provide for the teking over, 
in the public interest, of the manage- 
ment of the undertakings of certain 
[tt] Received the assent of the President on 17-18. 
1978 Aot published in Gaz. of India; 17-12- 
1878. Part II-B. 1, Ext. P. 678. 
For Statement of Objeota and Reasons, see Gaz. of 
India 28-11-1978; Part II-B. 2, Exi. P, 958, 
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companies, pending nationalisation of 
such undertakings, with a view to en- 
suring rational and co-ordinated deve- 
lopment and production of rolling 
stock, other products of iron and steel. 
industry and other goods needed by 
such industry, and for matters con- 
nected therewith or incidental thereto.. 


Whereas Burn and Company Limited and 
Indian Standard Wagon Company Limited, 
which are inter.linked both financially and: 
production wise, are engaged in the produc. 
tion of goods Which are vital to the needa of 
the economy, of the country. such as railway 
wagons and components thereof, steel struc- 
turals, iron castings, forgings and the like and 
also other goods needed by the iron and steel 
industry: 

And whereas there hss been a substantial: 
fall in the production of goods by both ihe. 
companies by reason of the mismanagement of 
the affairs thereof, and such fall in productiom 
has adversely affected the production of goods. 
which are vital to the needs of the economy 
of the country as also the fulfilment of con. 
tracts for the supply of railway wagons to- 
countries abroad; 

Be it enacted by Parliament in the Twenty- 
fourth Year of the Republic of India as fol. 


lows:— 
OHAPTER I 


' PRHLIMINARY 
1. Short title. 


This Act may be called THE BURN COM.. 
PANY AND INDIAN STANDARD WAGON” 
COMPANY (TAKING OVER OF MANAGE.. 
MENT) AOT, 1973. 


2. Definitions. 


In this Act, unless the context otherwise- 
requires,— 


-(a) "appointed day" means the date on. 
which this Act comes into force; 


(b) "Oustodian" means the person appointed 
under section 4 to take over the management. 
of the undertakings of the two companies; 


(c)." prescribed" means prescribed by rulee. 
made under this Aot; 


(d) "two companies" means Burn and Com. 
pany Limited and Indian Standard Wagon: 
Company Limited, being companies as defin- 
ed in the Companies Act, 1958 and both: 
heving their registered offices at 12, Mission 
Row, Oaleutta.1; 


(e) words and expressions used but nob. 
defined iu this Act and defined in the Com. 
panies Act, 1956, have the meanings respeo.. 
tively assigned to them in that Act. 
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CHAPTER II 


MANAGEMENT OF THE UNDERTAKINGS OF 
THE TWO COMPANIES 


3. Management of the undertakings of 
the two companies to vest in Central 
Government. i 

(1) On and from the appointed day, the 
4management of the undertakings Of the two 

‘companies shall vest in the Central Govern. 

ment, 

(2) The undertakings of each of the two 

‘companies shall be deemed to include all 


assets, rights leaseholds (includiing mining. 


leases, if any), powers, authorities and privi- 
Jeges and all property, movable and immov- 
able, including lands, buildings, works, mines, 
"workshops, projects, waeheries, smelters, rope. 
ways, stores, instruments, machinery, siroraft, 
locomotives, automobiles and other vehicles, 
cash balances, reserve iund, investments and 
‘book debts and all other rights and interest 
arising out of such property as were imme- 
diately before the appointed day in the owner. 
ship, possession, power or control of each of 
‘he two companies, whether within or without 
India, and all books of account, registers, 
maps plans, sections, drawings, records of 
‘survey and all other documents of whatever 
nature relating thereto. 

(3) Any contract, whetber express or im- 
‘plied. or other arrangement, in so far as it 
relates to the managemeat of the business and 
affairs of each of the two companies in rela. 
tion to the undertakings owned by each of 
them, and in force immediately before the 
appointed day, shall be deemed to have termi. 
nated on the appointed day. 

(4) All persons in charge of the manage. 
‘ment, including persons holding offices as 
directors, managers or any other managerial 
personnel of each of the two companies. im- 
mediately before the appointed day, shall be 
deemed to have vacated their offices as such 
-on the appointed day. 

(5) Notwithstanding anything contained in 


any law for the time being in force, no person , 


in respect of whom any contract of manage. 
ment or other arrangement is terminated by 
reason of the provisions contained in sub- 
section (3), or who ceases to bold any office by 
reason of the provisions contained: in’ sub. 
‘section (4), shall be entitled to claim any 
compensation for the premature termination of 
the contract of management or other arrange- 
ment or for the loss of office, as the case 
may be. 


4, Custodian of the two companies. 


- (1) The Central Government may, as soon 
as itis convenient administratively so to do, 
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appoint any person (including a Government 
company, whether in existence at the com. 
mencement of this Act or incorporated there. 
after) as the Custodian of the undertakings of 
the two companies for the purpose of taking 
over the management thereof, and th» Ous- 
todian shall carry on the management of the 
undertakings of the two companies for and on 
behalf of the Central Government. 


(2) The Oentral Government may also 
appoint a person {including a Government 
company, whether in existence at the com- 
mencement of this Act or incorporated there. 
after) as the Additional Oustodian of the 
undertakings of the two companies for assisting 
the Custodian in the exercise of his powers 
and duties under thig Act. 

(3) The Additional Custodian shall function 
under the direction, supervision and control 
of the Oustodian and the Custodian may dele- 
gate all or such of the powers as he may think 
fit to the Additional Custodian. 


(4).The Central Government may issue 
Buch directions (including directions as to 
initiating, defending or continuing any legal 
proceedings before any court, tribunal or other 
authority) to the Oustodian as to his powers 
and duties as the Central Government deems 
tobe desirable in the circumstances of the 
case, and the Custodian may also apply to the 
Central Government at any time for instruc. 
tions as to the manner in which the Custodian 
shall conduct the management of the under. 
takings of the two companies or in relation to 
any other matter arising in the course of such 
management. ; 

(5) Subject to the other provisions of this 
Act and to the control of the Central Govern. 
ment, the Custodian shall be entitled, not- 
withstanding anything contained in the Oom. 
panies Act, 1956, to exercise all the powers of 
the Board of Directors of the two companies 
(including the power to dispose of any proper. 
ties or assets of tbe two companies) whether 
such powers are derived from the Companies 
Act, 1956, or from the memorandum and 
articles of association of either of the two 
companies or from any other source. 


(6) Every person having possession, custody 
or control of any property forming part of the 
undertaking of either of the two companies 
thall deliver forthwith such property to the 
Oustodian or to any officer or other employee 
of the Central Government or the concerned 
company. as may be authorised by the Central 
Government in this behalf. 

(7) Any person who, on the appointed day 
has in his possession or under his control any 
books, papers or other documents relating to 
the undertaking of either of the two companies, 
including the minutes books containing the 
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«resolutions of the persons in charge of the 
<management thereof before the appointed day, 
‘the current cheque books relating to the 


undertaking of such company, and letters, 


‘memoranda, notes or other communications 
“between him and such company shall, notwith. 
<atanding anything contained in any law for 
the time being in force, be liable to account 
‘for the books, papers and other documents 
{including such minutes books, cheque books, 
Jettera, memoranda, notes or other communi. 
<sations) to the Custodian and shall deliver 
‘them up to the Custodian or to any. Buch 
person (being an officer or other employee 
-of the Central Government or either of the 
two companies) as may be authorised by the 
Central Government in this behalf, 

(8) Every person in charge of the manage. 
Tent of ihe undertaking of either of the two 
<pompanies immediately before the appointed 
day shall, within ten days from that day or 
within such further period as the Oentral 
“Government may allow in this behalf, furnish 
to the Custodian a complete inventory of all 
sthe properties and assets (including particulars 
«of book debts and investments and belongings) 
forming part of the undertaking of such com. 
pany immediately before the appointed day 
rand of all the liabilities and obligations of such 
«company in relation to its undertaking subsist. 
dng immediately before that day and also of 
all agreementa entered into by such company 
dn relation to its undertaking and in force 
dmmediately before that day. 

(8) The Custodian and the Additional Cus. 
¢odian shall receive from the funds of the 
undertakings of the two companies such remu- 
meration as the Central Government may fix. 
5. Payment of amount. 

(1) The two companies shall be given by 
‘the Central Government an amount in cash, 
‘for the vesting in it, under section 3, of the 
management of the undertakings of auch 
companies. 

(3) For every month during which the 
management of the undertakings of the two 
‘companies remains vested in the Central Gov- 
ernment, the amount referred to in sub. 
section (1) shall be computed at the rate of — 

(a) rupees fifty thousand per annum in the 
ase of Burn and Company Limited; and 

(b) rupees twenty-five thousand per annum 
4n the case of Indian Standard Wagon Com. 
pany Limited, 

l CHAPTER III, 
Mi8S0BLLANEOUS 
$6. Application of Act 1 of 1956. 

(1) Notwithstanding anything contained in 

the Companies Act, 1956, or in the memoran. 


1974 Acts 2, 
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dum or articles of association of either of the 
two companies, 80 long ag the management of 
the undertakings of the two companies remains 
vested in the Central Government,— 


(a) it shall not be lawful for the share- 
holders, of either of the two companies or any 
other person to nominate or appoint any 
person to be a director of such company; 

(b) no reBolution passed at any meeting of 
the shareholders of either of the two compa. 
nies on or after the appointed day shall be 
given effect to unless approved by. the Central 
Government; 

-(c) no proceeding for the winding up of 
either of the two companiea or for the appoint. 
ment of a liquidator or receiver in respect 
thereof shall lie in any Court except with the 
consent of the Oentral Government, 


(2) Subject to the provisions contained 
in sub-section (1), and to the other pro- 
visions contained in this Act and sub. 
ject to such other exceptions, restrictions 
and limitations, if any, as the Central Govern. 
ment may, by notification in the Official 
Gazette, specify in this behalf, the Companies 
Act, 1956, shall continue to apply to the two 
companies in the same manner as it applied 
thereto before the appointed day. 


7. Penalties. 


(1) Any person, who— 

(e) having in his possession or custody or 
under his control any property forming part 
of the undertaking of either of the two com. 
panies, wrongfully withholds such property 
from the Oustodian or any person authorised 
under this Act, or 

(b) wrongfully obtains possession of any 
such property, or 

(c) wilfully retains any property forming 
part of the undertakings of the two companies 
or either of them or removes or deatroya it, or 

(d) wilfully withholds or fails to deliver 
any books, papers or other documents which 
may be in his possession, power or custody or 
under his control to the Custodian or any 
person authorised under this Aot, or 

(e) fails, without any reasonable cause, to 
furnish information or particulars as provided 
in sub-section (8) of section 4, 
shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thousand rupeeg,. 
or with both. 


(2) No Court shall take cognizance of an 
offence punishable under this section except 
with the previous sanction of the Central 
Government or an officer authorised by that 
Government in this behalf. 
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8. Offences by companies. 


(1) Where an offence under this Act has 
been committed by a company, every person 
who at the time'the offence was committed 
was in charge of; and was responsible to, the 

. company for the conduct of the business of 
the company 88 well as the company, shall be 
deemed to be guilty of the offence and shall 
.be liable ‘to be proceeded against and punished 
accordingly : 

Provided: that nothing contained in this 
sub section shall render any such person 
liable to any punishment, if he-proves that 
the offence was committed without his know- 
ledge or that be had exercised all due dili. 
gence to prevent the commission of: such 
offence. 


(2) Notwithstanding opting manne in 
sub-section (1), where any offence under this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri. 

_butable to, any neglect on the part of any 

- director, manager, secretary or other officer 
of the company, such director, manager, secre. 
tary or other officer shall be deemed to be 
guilty of that offence end shall be liable to be 
proceeded against and punished accordingly. 


Explanation. — For the purposes: of . this 
“section, — 

(a) ' company” means any body corporate 
and includes a firm or other association of 
individuals; and 

(b) “director,” in relation to a firm, means 
a partner in the firm. 


9. Exclusion from limitation of the period 
of operation of Act. 


In computing the period of limitation pre. 
scribed by any law for the time being in force 
for any suit or application against any person 
by either of the two companies in respect of 
apy matter arising out of any transaction in 
relation to ihe undertaking of any of such 
companies, the time during which this Act ia 
in force shall be excluded, 


10. Act to have overriding effect. 
The provisions of this Act or any notifies. 


tion, order or rule made thereunder shall , 


have effect notwithstanding anything ineon. 
sistent therewith contained in any law other 
‘than this Act or in any instrument having 
effect by virtue of any law other than thig 
Act or in any decree or order of any Court. 


11. Protection of action taken in good 
faith. 


(1) No suit. prosecution or other legal Du 
ceeding shall lie against the Custodian, Addi. 
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tional Custodian or any officer or other em. 
ployee of the Central Government or of either 
of the two companies for anything which is ir» 


' good faith done or intended to be done under 


this Act. 


(2) No suit or other legal proceeding shalb . 
lie against the Central Government or the 
Oustodian or the Additions! Custodian or any 
of the officers or other employees of the Contrat 
Government or of either of the two companies 


-for any damage caused or likely to be caused 


by anything which is in good faith done or 
intended to be done under this Act. : 


12, Contracts, etc, in bad faith may be 
. cancelled or varied. 


(1) If the Central Government is satisfied, 
after such inquiry as if may think fit, that 
any contract or agreement entered into-at 
any time within three years immediately 
preceding the appointed day, between either 
of the two companies or managing or other 
director of any such company and any other 
person, in co far as such contract or agreement. 
relates to the undertaking of either of the 
two companies. has been entered -into in bad 
faith, or is detrimental to the interests of the 
undertaking of the concerned company, it may 
make an order cancelling or varying (either 
unconditionally or subject to such conditions 
ag it may think fit to impose) such contract or 
sgreement and thereafter -the contract or . 
agreement shall have effect accordingly : 


Provided that no contract or agreement 
shall be cancelled or varied except after giving 
to the parties to the contract or agreement. & 
reasonable opportunity of being heard. 


(8) Any person aggrieved by an order made 
under-guh.seotion (1) may make an application ` 
to the principal civi] Court of original juris. 
diction within the local limits of whose juris- 
diction the registered office of the concerned’ 
company is situated for the variation or 
reversal of such order and thereupon such 
Court may confirm, modify or reverse suck 
order. 


13. Avoidance of voluntary transfers. 


Any transfer of property, movable or im- 
movable, or any delivery of goods made by or 
on behalf of either of the two companies (not 
being & transfer or delivery made in the ordi- 
nary course of its business or in favour of & 
purchaser in good faith and for valuable con- 
sideration), if made witbin & period of six 
months immediately preceding the appointed 
day shall be void against the Central Govern- 
ment or the Custodian, as the case may be. 
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14. Power to terminate contracts of 
employment. 


If the Custodian is of opinion that any con- 
tract of employment entered into by either of 
the two companies or any mavaging agent or 


Managing or other director of either of the 


two companies, at any time before the ap. 


pointed day is unduly onerous, he may, by ` 


giving to the employee one month’s notice in 
writing or the galary or wages for one month 
in lieu thereof, - terminate Buch contract of 
employment. 


15. Power to make rules. ' 
(1) The Central Government may, by noii. 

fication in the Official Gazette, make rules to 

carry out the provisions of this Act. : 
(2) Every rule made by the Central Govern- 


ment under this Act shall be leid, as soon as. 


may be after it is made, before each House of 
Parliament while it ig in session for a total 
period of thirty days which may be comprised 


in one session -or.in two or more successive - 


sessions, and if, before the expiry of the 


gession immediately following the session or ` 


the successive sessions aforesaid, both Houses 
agree in making any modification in the rule 
or both Houses agree that the rule should not 


be made, the rule shall thereafter have effect- 


only in such modified form or be of no effeat, 
as the cage may be; so, however, that any 
such modification or annulment shall be with. 
out prejudice to the validity of anything pre. 
viously done cE that rule. 


THE CENTRAL EXCISES AND 
SALT (SECOND AMENDMENT) 
ACT, 1973: 

(Act No. 58 of 1973)** 
[19th December 1973]. 


An Act further to amend the Central 
Excises and Salt Act, 1944. 


Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows :— 


1. Short title and commencement. 


(1) This Act may be called THE CENTRAL 
EXOISES AND SALT (SECOND AMEND. - 


MENT) ACT, 1973. 


(2) It shall be deemed to have come inio 


force on the 3rd day of November 1973. 


[**] Received the assent of the President on 19-19- ` 


1978. Act published in Gas. of India, 19-12- 
1978. Part II-S, 1, Ext, p. 681; 

For Statament of Objects and Ressons, see Gas. of 
India, 8.12.1978, Part II-S, 2, Ext., P 890. 
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2. Amendment of the First Schedule. 

In the First Schedale to the Central Excises 
and Balt Act, 1944 (hereinafter referred to ag 
the principal Àct),— 

(i) in Item No. 6, for the entry in the third 


. column, the entry "Two thousand rupees per 


kilolitre at fifteen degrees of Centigrade 
thermometer,” shall be substituted ; 

(ii) in Item No. 7, for the entry in the third 
column, the entry “Four hundred and sixty- 
five rupees per kilolitre at fifteen degrees of 
Centigrade thermometer,” shall be substituted. 


3. Repeal and saving. 

(1) The Central Excises and Salt (Amend. ` 
ment) Ordinance, 1973, is hereby repealed. 
- (2) Notwithstanding such repeal, anything 
dons or any action taken under the principal 
Act, a3-amended by the said Ordinance, shall 
be deemed to have bean done or taken under 


the principal Act as amended by this Act. 
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THE HOMOEOPATHY CENTRAL 
COUNCIL ACT, 1973 


(Act No. 59 of 1973)* 
[19th December, 1973] 


An Act to provide for the constitution of 
& Central Council of Homoeopathy and 
the maintenance of a Central Register 
of Homoeopathy and for matters con- 
nected therewith. 


Be it enacted by Parliament in the Twenty- 
fourth Year of the Republic of Indi B8 
follows:—- 


CHAPTEB I 
PRELIMINARY ' 


1. Short title, extent and commencement. 


(1) This Act may be called HOMOEOPATHY 
OENTRAL COUNGCIL AOT, 1973, 


(2) It extends to the whole of India. 


(3) lt shall come into force in a State on 
such date as the Central Government may, by 
notification in the official Gazette, appoint in 
this behalf for such State and different dates 
may be appointed for different States and for’ 
different provisions of this Act. 


2. Definitions. 


(1) In this Act, unless the context otherwise 
requires — 

(a) "Board" means a Board, Council, Era. 
mining Body or Faculty ot Homoeopathy (by 
whatever name called) constituted by the 
State Government under any law for the 
time being in force regulating the award of 
medical qualifications in, and registration of 
practitioners of Homoeopathy; 

(b) "Central Council" means the Central . 
Council of Homoeopathy constituted under 
section 3; 

(e) ‘Central Register of Homoeopathy” 
means the register maintained by Central 
Council under this Act; 

(d) "Homoeopsthy" means the Homoseo. 
pathic system of medicine and includes tha 
use of Biochemic remedies; 

(e) ‘medical institution” means any insti. 
tution within or without India which grants 
degrees, diplomas or licences in Homoeopathy; 

(f) "prescribed" means prescribed by regu. 
lations; 

[*] Received the assent of the President on 19-12. 

1978. Act published in Gas of India, 20-12 
1978, Part II-8.1, Ext., p. 688. For Btatament 
of Objects and Bassons, gee Gaz. of India, 
1-12-1971, Part II-S. 2, Ext, p. 887. For 
Joint Committee Report, sea Gas. of India, 
28-8-1973, Part 11-8, 2, Ext., p. 182, 
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(g) "recognised medical qualification” means 
any of the medical qualifications in Homoeo- 
pathy, inoluded in the Second or the Third 
Schedule: 

(h) "regulation" means a regulation made 
under section 33; 

(i) "Btate Register of Homoeopathy” means 
& register or registers maintained under any 
law for the time being in force in any State 
regulating the registration of practitioners of 
Homoeopathy; 

(j) "University" means any University in 
India established by law and having a Faculty 
of Homoeopathy and includes a University in 
India established by law in which instruction, 
teaching, training or research in Homoeopathy 
is provided. 


(3) Any reference in this Act to a law 
which is not in force in the State of Jammu 
and Kashmir shall, in relation to that State, 
be construed as a reference to the correspond. 
‘ing law, if any, in force in that State. 


CHAPTER II 
Tax OgNTRAL Counor AND ITS OOMMITTRES 


3. Constitution of Central Council. 


(1) The Central Government shall, by noti. 
fication in the Official Gazette, constitute for 
ihe purposes of this Act a Central Council con. 
sisting of the following members, namely :— | 


(a) Such number of members not exceeding 
five sa may be determined by the Central 
Government in accordance with the provisions 
of the Firat Schedule from each State in which 
a Btate Register of Homoeopathy is main- 
tained, to be elected from amongst themselves 
by persons enrolled on that register as practi. 
tioners of Homoeopathy; 

(b) one member from each University to 
be elected from amongst themselvea by the 
members of the Faculty or Department (by 
whatever name called) of Homoeopathy of 
that University : 

Provided that until any such Faculty or 
Department of Homoeopathy is started in át 
least geven Universities, the Central Govern. 
ment may nominate such number of members 


not exceeding seven as may be determined by | 


the Oentral Government from amongst the 
teaching staff of medical institutions within 
India, so however, that the total number of 
members go nominated and elected under this 
clause shall in no case exceed seven: 

(e) auch number of members, not exceeding 
forty per cent of the total nomber of members 
elected under clauses (a) and. (b), as may be 


nominated by the Central Government, from . 


amongst persons having special knowledge -or 


* 
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practical experience in respect of Homoeo. 
pathy or other related disciplines : 


Provided that until members are elected 
under clause (a) or clause (b) in accordance 
with the provisions of this Act and the rules 
made therennder, the Central Government 
shall nominate such number of members, 
being persons qualified to ba chosen aa such 
under ihe said clause (a) or clause (b), as the 
case may be, as that Government thinks fit; 
and references to elected members in thia Act 
shall be construed as including references to 
members go nominated. 


(2) The President and the Vice-President 
of the Central Council shall be elected by the 
members of the Central Council from amongst 
themselves. in such manner as may be pres. 
cribed : 

Provided that for two years from the 
first constitution of the Central Council, the 
President and the Vice-President shall be 
nominated by the Central Government from 
amongst the members of the Central Council 
and the President and the Vice-President so 
nominated shall notwithstanding anything 
contained in sub-section (1) of section 7, hold 
office during the pleasure of the Central 
Government, 


4. Mode oí election. 


(1) An election under clause (a) or clause (b) 
of sub-section (1) of section 3 shall be con. 
dueted by the Central Government in accord. 
ance with such rules as may be made by it in 
this behalf. 

(2) Where any dispute arises regarding any 
election to the Central Council, it shall be 
referred to the Central Government whose 
decision shall be final, ; 


5. Restriction on elections and member- 
ship. 

(1) No person shall be eligible for election 
to the Central Council, unless he possesses 
any of the medical qualifications included in 
the Second or the Third Schedule, is enrolled 
on any State Register of Homoeopathy and 
resides in the State concerned : 

(2) No person may at the same time serve 
as a member in more than one capacity. 


6. Incorporation of Central Council. 


The Ceniral Council shall be a body cor-. 
roraie by the name of the Central Council of 
Homoeopathy having perpetual succession and 
a common seal, with power to acquire, hold 
and dispose of property, both movable and 
immoveble, and to contract, and shall by the 
said name gue and be sued. 


" 
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7. Term of office of President, Vice- 
President and members of Central 
Council. 


(1) The President, Vice-President, or & 
member of the Central Council shall hold 
office for a term of five years from the date of 
his election or nomination, as the case may 
be, or until hig successor shall have been duly 
- elected or nominated, whichever is longer. 

(2) A person who holds, or who has held, 
office as President or Vice.President of the 
Central Council, shall be eligible for re-election 
to that office once, but only once. 

_ (3) Members of the Ceniral Council shall 
be eligible for re.election or renomination. 

(4) An elected or nominated member shall 
be deemed to have vacated his seat if he is 


absent without excuse, sufficient in the opinion © 


. of the Central Council, from three consecutive 
ordinary meetings of the Central Council or, 
in the case of a member elected under clause 
(a) of sub-section (1) of section 3. if he ceases 
to be enrolled on the concerned State Register 
of Homoeopathy, or in the osse of a member 
elected under clause (b) of that sub-section, if 
he ceases to be a member of the Faculty or 
Department (by whatever name called) of 
Homoeopathy of the University concerned. . 


(5) A casual vacancy in the Central Council 
shall be filled by election or nomination, as 
the case may be, and the person elected or 
nominated to fill the vacancy shall hold office 
only for the remainder of the term for which 
the member whose. place He takes was elected 
or nominated. ‘ 


(6) Where the said- iris of five years is 
about to expire in respect of any member, & 
suécesgor may be elected or nominated at'any 
time within three months before the said term 
expires but he shall not assume office until the 
said term has expired. 


8. Meetings of Central Council. 


' (1) The Central Council shall meet at least 
once in each year at such time and place as 
may be appointed by the Central Council. 

(2) Unless otherwiae prescribed, one-third 
. of the total number of members of the Central 

' Council shall form a quorum, and all the acta 
. of the Central Oouncil shell be decided by s 
. majority of the members present and voting. - 


9. The Executive Committee and other 

, committees. 

(1) The Central Council shall constitute 
from amongst its members an Executive 
Committee. and such other committees for 
general or special purposes as the Council 
deems necessary. to carry out the purposes of 
~ this Act, 
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(2) (i) The Executive Committee (hereafter 
in this section referred to as the Committee), 
shall consist of the President snd Vice.Presi. 
dent, who shall be members ex-officio, and 
not less than five and not more than seven 
members who shall be eleoted by the Central 
Council from amongst its members. 


(ii) The President: and the Vice-President 


. shell be the President and Vice-President res. 


pectively of the Committee. 

(iii) In addition to the powers and duties 
conferred and imposed upon it by this Act, 
the Committee shall exercise and discharge 
such powers and duties as the Central Council 
may confer or impose upon it by any regula. 
tions which may be made in this behalf, 


10. Meetings of committees. 
(1) The committees constituted cadens Baa. 


. tion 9 shall meet at least twice in each year 


at such time and place as msy be anne 
by the Central Council. 


(2) Unless otherwise presoribed, one third 
of the total number of members of a committee 
shall form a quorum, and all the acts of the 
committee shall be decided by a majority of ` 
the members present and voting. 


11, Officers and other employees of Cen- 
tral Council. 

The Oentral Council shall — 

(a) appoint Registrar who shall also act 
aa Secretary; 

(b) employ such other persons ag it deems 
necessary to carry out the purposea of this Act: 
. (e) require and take from the Registrar or 
from any other employee, such security for 
the due performance of his duties as the 
Central Council deems necessary; and 

'(d) with the previous sanction of the , 
Central Government, fix the remuneration 
and allowances to be paid to the President, . 
Vice-President and members of the Central 
Council snd to the members of the committees 
thereof ‘and determine the conditions of ser. 
vice of the employees of the Central Council, 


12. Vacancies in the Central Council and 
. Committees thereof not to invalidate 
, acts, etc. 


No act or proceeding of the Contrat Oouncil 
or any committee thereof shall be called in 
question on the ground merely of the exis. 
tence of any vacancy in, or any defect in the 
constitution of the Central Council or tha 
committee, as the case may be. 





4874 


CHAPTER III 
REOOGNITION or MEDIOAL QUALIFIOATIONS 


13. Recognition of medical qualifications 


granted by certain medical institu- . 


tions in India. 


(1) The medical qualifications granted by 
any University, Board or other modieal insti- 
tution in India which are included in the 
Secon] Schedule shall be recognised medical 
qualifications for the purposes of this Act, 


(2) Any University, Board or other medical 


. Anstitution in India which grants a medical 


v 


qualification not included in the Second Sohe- 
dule may apply to the Central Government to 
have any such qualification recognized, and 
the Central Government, after consulting the 
Oentral Council, may; by notification in the 
"Officia! Gazette, amend the Second Schedule 
#0 ag to include such qualification therein and 
any such notification may also direct that an 
entry shall be made ia the last column of the 
Second Schedule against such medical qualifi- 


cation only when granted after a specified 
date, 6 


14. Recognition of medical qualifications 
granted by medical institutions in 
States or countries outside India. 

(1) The medical qualifications granted by 
medical institutions outside India which are 


included in the Third Schedule shall be re. - 


cognised medical qualifications for the purpo- 
Beg of this Ast. Me 

(2) (a) The Central Council may enter into 
negotiations with the authority in any State 
or country outside India, which by the law of 
such Btate or country is entrusted with the 
maintenance of a Register of practitioners of 
Homoeopathy, for settling of a scheme of re. 
aiprosity for the recognition of medical quali. 
fications in Homoeopathy and in pursuance of 
any such scheme, the Central Government 
may, by notification in the Official Gazette, 
amend the Third Schedule go as to include 
«herein any medical qualification which the 
Central. Council has decided should be recog. 
mised, and any such notification may algo 
direct that an entry shall be made in the last 
olumn of the Third Schedule against such 
medical qualification declaring that it shall be 
:& recognised medical qualification only. when 
granted after a specified date. 

(b) Where the Council has refused to re- 
-commend any medical qualification which has 
been proposed for recognition by any authority 
weferred to in clause (s) and that authority 
:&pplies to the Central Government in this 


behalf, ihe Central Government, after con. - 


widering such application and after obtaining 
«rom the Council a report, if any, as to the 
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reasons for any such refusal, may by notifica- 
tion in the Official Gazette, declare that such 
qualification shall be a recognized medical 
qualification and the provisions of,clause (a) 
shall apply accordingly. 


1$. Rights of persons possessing qualifi- 
cations included in Second or the 
Third Schedule to be enrolled. 


(1) Subject to the other provisions contained 
in this Act, any medical qualification included _ 
in the Second or the Third Schedule shall be 
sufficient qualification for enrolment on any 
State Register of Homoeopathy. 


(2) No person, other than a practitioner of 
Homoeopathy who possesses a recognized 
medical qualification and is enrolled on a State 
Register or the Central Register of Homoeo- 

thy,— 

(a) shall hold office as Homoeopathic physi. 
cian or any other office (by whatever designa- 
tion called) in Government or in any institu. 
tion maintained by & local or other authority; 

(b) shall practise Homoeopathy in any 
State; i 

(c) shall be entitled to sign or authenticate 
& medical or fitness certificate or any other 


: certificate required by any law ‘to be signed 


or authenticated by a duly qualified medical 
practitioner; 

(d) shall be entitled to give any evidence 
at any inquest or -eny Court of law as an 
expert under section 45 of the Indian Evidence 
Act, 1872 on any matter relating to Homooo. 
pathy. po S 

(3) Nothing contained in sub-section (2) 
shall affect— 


: .(a) the right of a practitioner of Homoeo. 


pathy enrolled on a State Register of Homo. 
eopathy to practise Homoeopathy in any 
State merely .on the ground that, on the com. 
mencement of: this Act, he does not possess & 
recognised medical qualification. 

(b) the’ privileges (including the right to 
practise Homoeopathy) conferred by or under 
any law relating to registration of practi. 
tioners of Homoeopathy for the time being 
in force in any State,.on a practitioner of 
Homoeopathy enrolled on a State Register of 
Homoeopathy; 

(c) the right of a person to practise Homo. 
eopathy in & State in which on the commence- 
ment of this Act, a State Register of Homoeo. 
pathy ia not maintained if, on such commence. 
ment, he has been practising Homoeopathy 
for not less then five years: 

(d) the rights’ conferred by or under the 
Indian Medical Council Act, 1958 [including 
the right to practise medicine as defined in 
clause (f) of section 2 of the said Act]-or tha 
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Indian Medicine Central Council Act, 1970 of 
persons possessing any qualifications in»luded 
in the respeotive Schedules to the said Act. 

(4) Any person who acts in contravention 
of any provision of sub.seotion (2) shall be 
punished with imprisonment for a term which 
may extend to one year, or with fine which 
may extend to one thousand rupees, or with 
both. . 


16. Power to require information as to 
courses of study and examinations. 
Every University, Board or medical institue 
tion in India which grants a recognised medi. 
cal qualification shall furnish such information 
as the Central Comcil may. from time to 
time, require as to the courses of study and 
examinations to be undergone in order to 
obtain such qualification, as to the stages at 
which such courses of study and examinations 
are required to be undergone and such quali. 
fication is conferred and generally as to the 
requisites for obtaining such qualification. 


17. Inspectors at examinations. 


(1) The Central Council shall appoint such 
number of medical inspestors as it may deem 
requisite to inspect any mediéal college, hos- 
pital or other institution where education in 
Homoeopathy is given orto attend any exa- 
mination held by any University, Board or 
medical institution for the purpose of recom. 
mending to the Central Government recogni- 
tion of medical qualification granted by that 
University, Board or medical institution. 

(2) The medical inspectors shall not inter- 
fere with the conduct of any training or exa- 
mination, but shall report to the Central 
Council on the adequacy of the standards of 
education including staff, equipment. accommo- 
dation, training and other facilities preaoribed 
for giving education in Homoeopathy, as the 
ease may be, or on the sufficiency of every 

, examination which they attend. 

(3) The Central Council shall forward a 
copy of any auch report to the University, 
Board or medical institution concerned, and 
shall also forward a copy with the remarks of 
the University, Board or medical institution 
thereon, to the Central Government. 


18. Visitors at examinations. 

(1) The Central Council may appoint such 
number of visitors as it deem requisite to 
inspect any medical college, hospital or other 
institution where education in Homoeopathy 
is given or to attend any examination for the 
purpose of granting recognised medical quali. 
' fication. 

(2) Any person, whether he is a Honba of 
the Central Council or not, may be appointed 
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88 a visitor under this section but a person. 
who is appointed as an inspector under sec- 
tion 17 for any inspection or examination 
shall not be appointed as a visitor for the- 
same inspection or examination. 


(3) The visitors shall not interfere with the 
conduct of any training or examination, but 
shall report to the President of the Central’ 
Council on the adequacy of the standards of 
education including staff, equipment, accom. 
modation, training and other facilities pres- 
cribed for giving education in Homoeopathy or 
on. the sufficiency of every examination whick- 
they attend. 

(4) The report of & visitor shall be treated 
as confidential unless in any particular ease the- 
President of the Oentral Council otherwise 
directs: ` 


Provided that if the Central Governments 
requires a copy of the report of a visitor, the- 
Central Oouncil shall furnish the same. 


19, Withdrawal of recognition. 


(1) When upon report by the inspector or- 
the visitor, it appears to the Central Oouncil— 

(a) that the courses of study and examina. 
tion to be undergone in, or the proficiency: 
required from candijates at any examinition 
held by, any University, Board or medical 
institution, or 


(b) that the staff, equipment, accommoda— 
tion, training and other facilities for instruc- 
tion and training provided in such University. 
Board or medical institution or in any 
college or other institution affiliated to the 
University, 


do not conform to the standard prescribed by 
the Central Connail, the Central Council shal?: 
make a representation to that effect to the- 
Central Government. 


(2) After considering such sinea 
the Central Government may gend it to the- 
Government of the Btate in which the Univer. 
sity, Board or medical institution is situated 
and the State Government shall forward ib. 
along with such remarks as it may choose to- 
make to the University, Board or medical. 
institution, with an intimation of the period 
within which the University Board or medical: 
institution may submit its explanation to the- 
State Government. 


(3) On the receipt of the explanation, or, 
where no explanation is submitted within the- 
period fixed, then, on the expiry of that 


' period, the State Government shall make ita- 


recommendations to the Central Government. 


(4) The Central Government, afier making: 
such further inquiry, if any, as it may think 
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fit, may, by notification in the Offcial Gazette, 
direct that an entry shall be made in the 
Second Schedule against the said medical 
qualification declaring that it shall be æ recog- 


nised medical qualification only when granted - 


before a specified date, or that the said medi. 
cal qualification if granted to students of a 
specified college or institution affiliated to any 
University shall be recognised medical quali. 
fication only when granted before a specified 
date or, as the case may be, that the said 
medical qualification shall be recognised medi- 
cal qualification in relation to a specified 
college or institution affiliated to any Univer. 
sity only when granted after a specified date. 


20. Minimum standards of education in 
Homoeopathy. 


(1) The Central Council may prescribe the 
minimum standards of education in Homoeo. 
pathy, required for granting recognised medi- 
cal qualifications by Universities, Boards or 
medical institutions in India. 


(2) Copies of the draft regulations and of 
all subsequent amendments thereof shall be 
furnished by the Central Council to all State 
‘Governments and the Central Oouncil shall 
before submitting the regulations or any 
amendment thereof, as the case may be, to the 
Central Government for sanction, take into 
consideration the comments of any State Gov- 
ernment received within three months from 
the furnishing of the copies as aforesaid. 


CHAPTER IV 


Tas OBNTRAL REGISTER oF 
HoxoEoPA1HY 


21. The Central Register of Homoeo- 
pathy. 

(1) The Central Council shall cause to be 
maintained in the prescribed manner, a regis. 
ter of practitioners of Homoeopathy to be 
known as the Central Register of Horaoeo- 
‘pathy which shall contain— 

(a) in Part I, the names of all persons who 
are for the time being enrolled on any State 
Register of Homoeopathy and possess any of 
ithe recognised medicat qualifications : 

(b) in Part II, the names of all persons, 
other than those inoluded .in Part I. who are 
for the time being enrolled on any State 
Register of Homoeopathy. 

(2) It shall be the duty of the Registrar 
‘of the Central Council to keep and maintain 
the Central Register of Homoeopathy in accor- 
dance with the provisions of this Act and of 
any orders made by the Central Council, and 
from time to time to revise the register and 
publish it in the Gazette of India and in such 
_pther manner as may be prescribed. 
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(3) Such register shall be deemed to be a. 
public document within the meaning of the- 
Indian Evidence Act 1872, and may be prov. 
ed by a copy published in the Gazette of 
India, - 


22. Supply of copies of State Register of 
Homoeopathy. 


Each Board shall supply to the Centrak 
Oouncil three printed copies of the Btate- 
Register of Homoeopathy as soon as may be 
after the commencement of this Act and sub. 
sequently after the first day of April of each 
year, and each Board shall inform the Central: 
Council without delay of all additions to, and 
other amendments in, the State Register of 
Homoeopathy made from time to time. 


23. Registration in the Central Register 
of Homoeopathy. 


The Registrar of the Oentral Council may 
on receipt of the report of registration of a 
person in a State Register of Homoeopathy or 
an application made in the prescribed manner: 
by any person, enter his name in the Centre 
Register of Homoeopathy, provided that the 
Registrar is satisfied that the person con- 
cerned is eligible under this Act for such 
registration. 


24. Professional conduct. 


(1) The Central Council may pre:cribe stan. 
dards of professional conduct and etiquette- 
and s code of ethics for practitioners of 
Homoeopathy. 

(2) Regolations made by the Central Coun. 
cil’ under sub-section (1) may specify which. 
violations thereof shall constitute infamous 
conduct in any professional respect, that is te. 
Bay, professional misconduct, and such provi. 
sion shall have effect notwithstanding any. 
thing contained in any law for the time being: 
in force. 


25. Removal of names from the Central 
Register of Homoeopathy. 

(1) If the name of any person enrolled on- 
a State Register of Homoeopathy is removed: 
therefrom in pursuance of any power confer... 
red by or under any law relating to registra. 
tion of practitioners of Homoeopathy for the- 
time being in force in any State, the Central 
Council shall direct the removal of the name- 
of such person from the Central Register of 
Homoeopathy. 

(2) Where the name of any pereon has been. 
removed from a State Register of Homoeo. 
pathy on any ground other than that ho is not. 
possessed of the requisite medical qualifica. 
tions or where any application by the said 
person for restoration of his neme to the State 
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Register of Homoeopathy has been rejected, 
he may appeal in the prescribed manner and 
-subject to such conditions, including condi. 
tions as to the payment of a fee, as may be 
prescribed, to the Central Government whose 
decision, which shall be given after consult. 
“ing the Oentral.Couneil, shall be binding on 
the State Government and on the authorities 
-sSoneerned with the preparation of the PNE 
Register of Homoeopathy. 


.26. Privileges of persons who are enrol- 
led on the Central Register of Homo- 
-eopathy. 


(1) Subject to ‘the conditis and restric. 
"lions laid down in this Act regarding practice 
of Homoeopathy by person posses:ing certain 
recognised medical qualifications, every person 
whose name i3 for the time being borne on 
Part I of the Central Register of Homoeopathy 
: Shall be entitled according to his qualifications 
to practise Homosopathy, in any part of India 
and to recover in due course of law in respect 

-ofguch practice any expenses, charges in respect 
~of medicaments or other appliances or any fees 
to which he may be entitled. 


(2) Subject to the provisions of sub-section 
(3) of section 15, any person whose name is 
for the time being borne on Part II of the 
Oentral Register of Homoeopathy, may prac- 
tise Homoeopathy in any State, other than the 
‘State where he ig enrolled on the State 
Register of Homoeopathy, with the previous 
-approval of the Government of the State 
where he intends to practise. 


:27. Registration of additional qualifica- 
' tions. l 


(1) If any person whose name ia entered in 
the Central Register of Homoeopathy obtains 
-any title, diploma or other qualification for 
proficiency in Homoeopathy, which is a recog. 
snised medical qualification, he shall, on appli. 
-cation made in this behalf in the prescribed 
manner, be entitled. to have an entry stating 
such other title, diploma or other qualification 
made against his name in the Central Register 

_~of Homoeopathy either in substitution for or 
in addition to any entry previously made. 

(2) The entries in respect of any such per. 
son in a State Register of Homoeopathy shall 


be altered in accordance with the alterations - 


«made in the Central Register of ' Homoeo. 
-pathy. 


28. Vetus enrolled. on Central Register 
of Homoeopathy, to notify change of 
place of residence or practice, . 

Every person registered in the Central 

Register of Homoeopathy shall notify any 

«transfer of the place of his residence or prac. 
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tice to the Central Council and to the Board 
concerned, within ninety days of such transfer, 
failing which his right to participate in the 
election of members to the Central Council or 


.& Board shall be liable to be forfeited by order 


of the Oeniral Government either perma. 
nently or for such pent as may be specified 
therein, 


OHAPTER V 
MIsoRLL ANEOUB 


29. Information to befurnished by Central 
Council and publication thereof, 


(1) The Central Council shall furnish such 
reports, copies of ifs minutes, abstracts of ita 
accounts, and other information to the Cen. 
tral Government as that Government may 
require, 


(2) The Central Government may publish 
in such manner as it may think fit, any report, 
copy, abstract or other information furnished 
to it under this section or under section 18. 


_ 30. Commission of inquiry. 


(1) Whenever it is made to appear to the Cen. 
tral Government that the Cential Council is not 
complying with any of the provisions of this 
Act, the Oentral Government may refer the 
particulars of the complaint toa commission 
of inquiry consisting of three persons. two 
of whom ghall be appointed by the Central 
Governmént, one being a Judge of a High 
Court, and one by the Central Council, and 
such commission shall proceed.to inquire in a 
summary manner and to report to the Oen. 
tral Government as to the truth of the matters 


. charged in the complaint, and in case of any 


charge of default or of improper action being 
found by the commission to have been esta. 
blished, the commission shall recommend the 
remedies, if any, which are in its opinion 
necessary. ` . 

(2) The Central Gorernment may require 
ihe. Central Council to adopt the, remedies 
so recommended within such time as, having 
regard to the réport of the commission, it 
may think fit, and if the Central Council, 
fails to comply with any such requirement 
the Central Government may amend the re. 
gulations of the Central Council, or make 
such provision or order or take euch other 
steps as may seem necessary to give effect to 


: ihe recommendations of the commission. 


(3) A commission of inquiry shall have 
power to administer oaths, to enforce ‘the 
attendance of witnesses and the production of 
documenta, and shall have all suoh other - 
necessary powers for the purpose of any in. 
quiry conducted by it:as are exéreised by a 
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31, Protection of action Drs in good : 


faith. 


No suit, EON or other legal od: 


-rnment or the Oeniral Oounocil or the Board 


“or the committee aforesaid for anything which’ 


ds in good faith.done or intended to be done 
"under this Act. . : Mes 


32. Power to make rules. : 


‘fication in the Official Gazette, make rules to 
«Carry ont the purposes of this Act. 


(8) Every rule made under this section - 
‘ghall be laid, as soon as may be after itia- 


wade, before each House of Parliament, while 
t is in session, for a total period of thirty 


‘days which may.be comprised in one session . 
"or in two or more successive sessions, and if, - 
before the expiry of the session immediately - 


‘following the session or the guadessive sessions 


‘aforesaid, both Houses agree in making any ` 


*modification in the rule or both Houses agree 
Xhat the rule should not be made, the rule 
shall thereafter have effect only in such 
modified form or be of no effect, as the case 


‘tion or annulment shall be without prejudice 


to the validity: of anything previously Hamb. 


‘ander that rule. 


33. Power to make regulations, 


The Central Council may with the preyious- | 
‘sanction of the Central Government, make: 
regulations generally to carry out the" pur. . 


"poses of this Act, and without prejudice to the 
@enerality of this power, such Regulum may 
provide for— - 


(a) the manner of election of the. President: 


and the Vice-President of the Central Council; 
(b) the management of the property of the 


Central Council and the maintenance and .- 


audit of its accounts; 


(c) the resignation of members of the Cen. 
“tral Council; 


(d) the powers and duties ot the President 


and Vite-President; 

(e) ihe summoning and holding of meetings 
-of the Central Council and, the committees 
‘thereof, the time: and places where such 


‘meetings are to be held, and the conduct of - 
business thereat and the number of: members 
‘necessary to Constitute a quorum; —— 
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(f) the. functions of the committees consti. 
tuted under section 9; 


(g) the tenure of office and the powers and - 
duties of the Registrar and other officers and 
servants of the Central Council; 


(h) the qualifications, appointment, powers 


‘ing shall lie against the Government, the Cen. - and duties ‘of, and procedure to be IoHowed 


tral Council or a Board or any commitíeo `. 
thereof or any officer or servant of ihe Gov- . 


by, inspectors and visitors; 

(i) the courges and period of study of pra. 
ctical training to be undertaken, the subjects 
of examination and the standards of profici. 


- ency therein to be obtained, in any University, 
: Board or medical institution for grant of re. 


cognised medical qualification; 
_(j) the standards of staff, equipment, accom. 


l . .. - modation, training and other facilities for edu. 
(1) The Central Government may, by noti... 


cation in:-Homoeopathy; 


(k) the conduot of professional examina. 
tions, qualifications of examiners and ‘the con. 
ditions of admissions to such examinations; 

(1) the standards of professional conduct 
and etiquette and code of ethics to be observ- 
ed by practitioners of Homoeopathy; . 

(m) the particulars to be etated, and the 
proof of qualifications to be given in applica- 
tions for registration under this Act; 

(n) the manner in- which and the conditions 
subject to which an appeal under section 25 
may be preferred; 


(o) the fees to be paid on applications and ` 


. Nets under this Aot; and 
may be; so however, that; any such modifica.. 


(p) any matter for which under this Act 
provision. may be made by regulations. 


'^ THE FIRST SOHEDULE _ 
_- .- [See section 3 (1) (8)] 
"1, The Central Government shall, by noti. 


“fication in the Official. Gazette, determine the 


number of seats allocated in the Oentral 
Council of Homoeopathy in each State on the 


. following basis, namely: — 


(a) Where: the numer of persons en. 
rolled on a State Register of Homoeo. 
pathy system exceeds 160 but does not 

i . T seat. 

(b) Where the number of persons en. 
rolled on à State Register of Homoeo. 
pathy system exceeds 10,000 but -does 
not exceed 20,000 ... 9 sata. 


(c) Where the number of persons en. 


- rolled on a State Register of Homoeo. 
. pathy ‘system exceeds 20,000 but does 
.not.exeeed 30,000 - 


... 3 goats, 


(d) Where the number of persons en. 
rolled: on a State Register of- Homoeo- 


. pathy system. exceeds 30,000 but doei 


gread 40, 000 .í seata. 
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(e) Where the number of persons en. 
rolled on a State Register of Homoeo- 


pathy system exceeds 40,000 


. 2. For every subsequent election to the 
Central Council under clause (a) of snb-sec. 
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tion (1) of section 3, the Central Government: 
shall, by notification in the Official Gazette, 
determine the number of sesta allocated in the 
Oenttal Council of Homoeopathy on the basis 
laid down in paragraph 1 above. 


... 5 goate, 


— À e—ÀÀ 


THE BECOND SCHEDULE 


(See section 13) 


ALE 


RECOGNISSD MEDIOAL QUALIFICATIONS IN HOMOEOPATHY GBANTHD BY UNIVERSITIES, 





Boanp8 on MEDICAL IN&TITUTIONB IN INDIA 


Name of University, Board 
or Medical Institution 


1 





ANDHRA PRADESH 
1. Andhra Provincial Homoeo. 
pathic Medical 

Gudivada, 


9. Dr. Guiruraju Government 


* Homoeopathic Medical Col. 


lege, Gudivada. 


3. Board of Indian Medicine, 
Hyderabad. 


BIHAR 
4. Bihar State Board of Homo. 
eopsthio Medicine, 


DELHI 


6. Board of Homoeopathic 
System of Medicine, Delhi. 


KARNATAKA 
6. The Homoeopathic Medical 
College, Belgaum. 


7. Court of Examiners in Ho. 


moeopathic Education, Ban- 


galore. 


KERALA 
8. Board of Examiners in Ho. 
moeopathy Government of 
Kerala. 
9. Royal College of Homoeopa. 
thic Physicians, Ernakulam. 


ii B. : 


College, 





Recognised medical Abbreviation Remarks: 
qualification for registra- 
tion . 
2 3 4 

Diploma in Homoeops. D. H. M. April 1949 to 
thic Medicine. March, 1969. 

Diploma in Homoeopa. D. H. M. §. From April, 
thic Medicine and Bur. 1970 onwards. 
gery. 

Diploma in Homoeopa. D. H. M. 8, From October, 
thio Medicine and Bur. 1971. 
gery. 

Diploma in Medicine D. M.S, Since 1961. 
and Surgery. 

Diploma in Homoeopa. D. H. M. 8.. From 1971 on. 
thic Medicine and Sur. wards, 
gery. 

Diploma in Homoeopa- D.H.S. From 1985 to 
thio Science. 1970.71. 

Diploma in Homoeopa. D. H. M.B, From 1971 on. 

thie Medicine and wards, 
Surgery. 

Licentiate of the Court IL. 0. E. H. From June, 
of Examiners in Homo. : 1971 to De. 
eopatby,  . ‘ cember, 1971. 

Licentiate of the Court L. O. E. H. From January, 
of Examinerg in Homo. 1973. 
eopathy. . 

Graduate of the Court of G. 0. E. H. From January, 


Examiners in Homoeo. 
pathy. 


Diploma in Homoeopa. D. H. M. 


thic Medicine. 


Licentiate of Royal Col. 
lege of Homoeopathic 


L. R. 0. H. P. 


1973. 
From 1902 0m. 
wards. 


Up to 1968-867.. 
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Name of University, Board Recognised medical Abbreviation — Remarks 
or Medical Institution qualification for regig. 
tration = 

a a ee 

1 008 07 3 4 

MADHYA PRADESH f ; : 
10. The Board of Homoeopathie Diploma in Homoeops- D. H. B. From 1960 on. 

and Biochemic System of thy and Biochemistry. wards. 


Medicine, Madhya Pradesh. 
MAHARASHTRA 


11. The Court of Examiners of 
Homoeopathic and Bioche- 
mic Systema of Medicine, 
Bombay. 


of Examiners in Homo. 
eopathy. 


Diploma in Homoeo. D. H, B. 
pathy and  Bioche- 
mistry. fe 
Fellow of the Court of 
~ Examiners in Homoeo. 
` pathy. 


13. Oourt of Examiners in Ho- 
moeopathy. 
ORISSA ij i 
13. Orissa Board of Homoeops. -Diploma in Homoeopa. D. H. M. 8. 
thic Medicine, Bhubaneswar. - pathic Medicine and 
Surgery. ` 
UTTAR PRADESH i 


14. Btet® Board of Homoeo. Graduate of Homoeopa- G. H. M. B. 


pathic Medicine, U. P.,  thic Medicine and Sur. 
Lucknow. - gery. . 
Bachelor of Medicineand B. M. B. 
Burgery. 
Oertificate of Homoeo. O. H. P. 


' pathic Practice. 
"45. Agra University, Agra. 
pathic Medicine and 
Surgery, 


a6. Kanpur University, Kanpur. Graduste of Homoeopa. G, H. M. B. 
: thic Medicine and Sar. 
` gery, 
a7. National Homoeopathio dei H. L. M. 8. 
Medical College and Hos. 
pital, Lucknow. 
H. M. D. 
H. M. B. 
.B. M. B. 
48. Homoeopathio Medical Ool- : Ves H. M. B. 
lege, Lucknow. 
‘WEST BENGAL 


19, The Oouneil of Homoeopa. Diploma in Medicine D. M. B. 


thio Medicine, West Bengal. and Surgery, 


t20. General Council and State Diploma in Medicine D.M. 8. 
Faculty of Homoeopathic and Surgery. 
Medicine, West Bengal. 


Licentiate of the Oourt L, 0. E. H. 


Graduate of Homoeo. GH M. 8. 


From Decem. 
ber, 1961 
onwards. 


From Ootober, 
1955 onwarda. 


In May, 1958 
only. 


From 1972 
onwards. 


In 1961 to. 
1963. 


From 1958 to 
1960 and from 
1970 onwarda. 


From 1966 to 
1967. 


From 1907 on. 
wards. 


From 1923 to 
19 


From 1925 to 
1943, 

From 1924 to 
1849. 


From 1950 io 


1957. 


From 1931 to 
1938. 


From 1985 on. 
^ wardg. 


From 1843 to 
1984. 
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Name of University, Board Recognised medical Abbreviation Remarka 
or Medical Institution qualification for regis. 
: ` tration 
1 2. 3, 4c 
' 91. Calcutta Homoeopathic Medi- Bachelor of Homocopa- H. M. B. Up to 1938. 
cal College, Calcutta. thio Medicine., : 
f _ Bachelor of Medicine B. M. B. 8. From 1936 tc. 
and Bachelor of Sur. : , 1948, 
` < Bey. TE 
99, Bengal Allen Homoeopathic Bachelor of Bonoa: B. H. M. 8. Up to 1942. 
Medical College, Calcutta. * io Medicine and Sur. T 
ad gery. 5 5 à 
Master of Homoeopathic M. H. M. 8.. Up to 1942. 
‘Medicine and Surgery.’ 
Licentiate in Homoeo. L., H. M.8. Up to 1942. 
pathic Medicine and 
| Burgery. l 
23. Dunham Homoeopathic Member of Dunham Col M. D. O. H. ' Up to 1942. 
Medical College, Calontta. : lege of Homoeopathy. : 
24. Ashutosh Homoeopathic Practitioner of Rational P. B. 8. M. Up to 1942.. 
Medical College, Oalcutta. : System of Medicine. - 
Practitioner of Healing P. H. A. Up to 1942. 
Do. Art Am ; 
25. Herring Homoeopathic Medi. Licentiate of the Re. L.R.H,8.- Up to 1949. 
eal College, Oaloutta. tional ^Homoeopathio l : 
i i Society, * x EE: 
90. Regular Homoeopathic Medi. Licentiate in Homoeo. H. L.M., S, - Up to 1919. 
cal College, Calcutta. pathic Medicine and "n ‘ 
` ' Surgery. 
at, Central Homoeopathic Col. ] "yi H. L., M. 8. 1910 
lege, Calcutta. i 2 MB... 1910 
88, Bengal Homoeopathio Medi.. Bachelor of Homoéops- H. M. B Up to 1948, 





eal College, Oaloutta. 


thio Medicine. 


.THE THIRD SCHEDULE | 


[See seotion 14.] 





QUALIFIOATIONS GRANTED BY MEDICAL Institutions OUTSIDE INDIA 














Name of University, Board . Hecognised medical Abbreviation - Remarks. 
or Medical Institution ' qualification for regis- 
' : tration 
1 2 3 4 

1. Faculty of Homoeopathy, Diploma of the Faculty | D. F. Hom. 
London. : `of Homoeopathy. 

2. Faculty of Homosopsthiyi Member of the Faculty M, F. Hom., 
London. of Homoeopathy. 

3. Faculty ot Homoeopatby. Fellow of the Faculty F. F. Hom. pex 


London. 


of Homoeopathy. . 


La 
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THE ADVOCATES (AMEND: 
MENT) ACT, 1973 
[Act No. 60 of 1973]* 
[22nd December, 1973] 


An Act further to amend the Advocates 
Act, 1961, 


Be it enacted by Parliament i in the Twenty. 


fourth Year of the Republic of India as 
follows :— 


1. Short title and commencement. i 
(1) This Act may: be called THE ADVO. 
OATES (AMENDMENT) ACT, 1873. "ug 
(2) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 1. 


- In section 1 of the Advocates Aob, 1961 ` 


(hereinafter referred to as the - principal 
Act), — 

(a) for sub-section (9), the following. sub. 
gention shall be substituted, namely :— 

"(2) It extenda to the whole of Indis"; 
' (b) in sub-section (3), for the words "shall 
come into force", the words, brackets and 
figure "shall, in relation to the territories 
other than those referred to in sub-section (1), 
come into force" shall be substituted; 


(c) after sub-section (3), the following gab. 


_ section shall be inserted, namely :— 


"(4) This Act shall, in relation to the State 
of Jammu and Kashmir and the Union terri. 
tory of Goa, Daman and Diu, come into force 
on such date ag the Central Government may, 
by notification in the Official Gazette, appoint 
in this behalf, and different dates may be 
appointed for different provisions of this 
Aot”. > 


3. Amendment of section 2. . 


Section 9 of the principal Act shall be 're- 
numbered as sub.geotion (1) of that section, 
and 

(1) in sub.gection (1) ag go re.numbered,— 

(a) clause (f) shall be omitted; 

(b) in clause (g),— 

(i) after the words, licis and, PH 
"'exoept in sub-section (1), the words, brackets, 
figure and letter "and sub-section (1A)” shall 
be inserted; 

(ii) in sub-clause (ii), for the words “the 
High Court of Punjab", the words "the High 


. Oourt of Delhi" shall be substituted; 


[*] Received the assent of the President on 32.12. 
1978, Act published in Gaz. of Indis; 22.19. 
1973, Part II-S. 1, Ext. P. 699. 

For Statement of Quiet and Reasons, see Gas, of 
India; Part II-A. 3, 
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(2) after sub-section (1) as so re.numbered, 
the following sub.sestion ‘shall be inserted, 
namely :— ! 


"(g) Any reference in : Alis Act to a.law- 


' which is not in force in the State of Jammu- 


ànd Kashmir or in the Union territory of Gos, 
Daman and Diu, shall in relation $3 that. 
State or that territory, be construed as e 
reference to the corresponding law, if any, in. 

force in that State or that territory, as the- 


. Cage may be.", 


4. Amendment of section 3. 


In section 3 of the principal Act,— 
(a) in sub-section (1),— 


(i) in clause (a), after the word "Gujarat", 
the words "Jammu and Kashmir", shall be- 
inserted; ] - 


(ii) in clause (cco), for the words "the Union- 
territory of Dadra and Nagar Haveli”, the- 
words "the Union territories of Dadra and. 
Nagar Haveli and Goa, Daman and Diu". 
shall be substituted; 

(b) in sub-section (2),— 
(i) in clause (a), after the words "the. 
Additional Solicitor-General of India, əx- 
officio;", the words ''in the case of the State 
Bar Gouncil of Assam, Nagaland, Meghalaya,. 
Manipur and Tripura, the Advocate.General. 
of each of the States of Assam, Manipur,. 
Meghalaya, Nagaland and Tripura, ex-officio; 
in the case of the State Bar Council of Punjab. 
and Haryana, the Advocate-General of each; 
of ihe States of Punjab and Haryana ex.. 

officio;" shall be inserted; 


(ii) for olause (b), the following clause shall: 
be substituted namely: — 

"(b) in the case of a State Bar Council 
with an electrorate not exceeding five thousand, 
fitteen members, in the cage of a State Bar- 
Council with an electorate exceeding five 
thousand but not exceeding len thousand,.' 
twehty members, and in the case of a State 
Bar Council with an electorate exceeding ten: , 
elected ‘in 
accordance with the system of proportional: 
representation by means of the single trans. 
ferable vote from amongst advocates on ihe. 
electoral roll of the State Bar Council;" 


. (e), after sub-section (5), the following sub.. 
section shall be inserted, namely :— 


"(6) Notbing in clause (b) of sub-section (2) 
shall affect the representation of elected 
members in any State Bar Council as consti. 
tuted immediately before the commencement: 
of the. Advocates (Amendment) Aot, 1973, 
until that State Bar Council is reconstituted 
in accordance with the provisions of this 
Act”. 


` 


* 
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5. Amendirietit at ‘ection 4. s V 


In deation E ‘of the principal Aot, — 

(a): attei subisêction (1). the following sub- 
«seotion: ‘Shall-be ingerted, namely :— 

EAT No: parson shall be eligible for being 
elegted' as '& member ` of.-the Bar Council of 
' India- unless, he! possesses the qualifications 
«speeified: iu ‘the - proviso, to sub-section (2) of 
~section 3."; .. 

(b) In clause (i) of sub-section (3), after 
the words “his election”, the words "or till he 


ceases to be a member of the State Bar. 


Council; whichever ig earlier” shall be 


inserted. 
"5. Amendment of section, 6. ' 


In section 6 of the principal Act,— 
(a), in sub.gection (1), after clause (e), the 


"following clauses shall be inserted, namely :— . 


"".'(ae) to conduct seminars and organise 
stalks on legal topics by eminent jurists and 
publish journals and papers of legal interest; 

(eee) to“ organise legal aid to the poor in 


“the prescribed manner;"; 


(b) for sub-section (2), the following sub- 
sections shall be substituted, namely :— 
^: "(2) A State Bar Council may constitute 
-one or more funds in the prescribed manner 
‘for the purpose of— 

(a) giving financial assistance io organise 
welfare schemes for the indigent, disabled or 


. "Other advocates: 


(b) giving legal aid or advice in E 
“with the rules made in this behalf. 


(3) A State Bar Council may receive any 
„grants, donations, gifts or benefactions for all 


«or any of the purposes specified in sub-section 


(2) which shall be credited to the appropriate 
"fund or.funds constituted under that sub- 
-seotion.”. 


**7. Amendment’of section 7. 


Section 7 of the principal Act shall be re. 
.rnumbered as sub.section ( 1) of that gection, 
and 

(a) in sub.seotion (1) as so re-numbere], — 

G) clause (a) shall be omitted; 

(ii) after clause (i), the following clauses 
«shall be inserted, namely :— 

(ia) to conduct seminars and organise talks 
-on legal topics by eminent jurists and publish 

journals and papers of legal interest; 

(ib) to organise legal aid to the poor in the 

-prescribed manner; 

(io) to recognise on & reciprocal basis foreign 
-qualifications in law obtained outside India for 

the purpose of admission as an advocate under 


— his Act”; 
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(b) attor sub-section (1) as ao re.numbered, 
the following. gub.seofions shall be inserted, 
namely 

"(3) The Bar Council of India may consti. 
tute one or more funds in the prescribed: 
manner for the purpose of — 

(a) giving financial assistance to organise 
welfare schemes for indigent, disabled or other 
advocates; 

(b) giving legal aid or advice in accordance 
with the rules made in this behalf. 

(3) The Bar Council of India may receive 
any grants, donations, gifts or benefactions for 
all or any of the purgoses specified in sub. 
section (2) which shall be credited to the ap. 
propriate fund or Hands constituted under that 
sub-section,” 


8. Insertion of new section 7A. 


After section 7 of the principal .Acé, tha 
following section shall be inserted, namely:— 


Membership in international bodies, 


“7A. The Bar Council of India may become 
a member of international legal bodies such 
88 the International Bar Association or the 
International Legal Aid Association, contri. 
bute such sums as it thinks fit to such bodies 
by way of subscription or otherwise and 
authorise expenditure on the participation of 
its representatives in any international legal 
conference or seminar.”. 


'9g, Insertion of new section 9A. 


After section 9 of the. principal Act, the 
following section shall be inserted, namely;— 


Constitution of legal aid committees. 


"9A. (1) A Bar Council may constitute one 
or more legal aid committees each of which 
shall consist of such number of membera, not 
exceeding nine but not less than five, a8 may 
be prescribed, 

(2) The qualifications, the method of selec. 
tion and the term of office of the members of 
a legal aid committee shall be such a3 may be 
preseribed.’’. 


10. Insertion of new section 10A. 


Section 10A of the principal Act shall be 
re.numbered as section 10B and before sec- 
tion 10B ag so renumbered, the following 
section shall be inserted, namely: — 


Transaction of business by Bar Councils 
and committees thereof, 


“10A. (1) The Bar Council of India shall 


-meet at New Delhi. 


(2) A State Bar Council shall meet at ita 
headquarters, 


£975 . 


(3) The Committees other than’ disciplinary 
committees: constituted by the Bar: Councils 
shall’ meet at the headquarters of the respeo. 


tive Bar Councils. y " e 


(4) Every Bar Council and every committee 
thereof except the disciplinary committees 
shall observe such rules of procedure in 
regard to the transaction of business at their 
meetings ag may be prescribed. 


(5) The disciplinary committees constituted 
ander section 9 shall meet at such times and 
places and shall observe such rules of proce. 
durea in regard to the transaction of business 
at their meetings as may be prescribed.”. 


11. Amendment of section 12, 


In section 12 of the principal Act, for sub. 
section (3), the following sub-sections shall be 
substituted, namely:— 

'"(3) As goon as may be practicable at the 
end of each financial year, but not later than 
the 31st day of December of the year next 


-4ollowing, a State Bar Counoeil shall send a 


copy of its accounts together with a copy of 
dhe report of the auditors thereon to the Bar 
Council of India and shall cause the same to 
oe published in the Official Gazette. 

(4) As soon 88 may be. practicable at the 
end of each financial year, but not later than 
the 31st day of December of the year next 
following the Bar Council of India shall send 
& copy of its accounts together with. copy of 
the report of the auditors thereon to the 
‘Oentral Government and shall cause the 
same to be pablished in the Gazette of 
findia.”. 


12. Amendment of section 1 5. 


In section 15 of the principal Aot, in sub. 
-gection (2),— 


(a) for clause (a), the following clause shall . 


(be substituted, namely: — 

"(a) the election of members of the Bar 
Council by secret ballot including the condi. 
4ions eubject to which persons can exercise 
she right to vote by postal ballot, the prepare. 
ion and revision of electoral rolls and the 
manner in which the results of election shall 
*be published;”’ 

(b) clause (b) shall be omitted; 

(c) after clause (g), the following clauses 
shall be inserted, namely:— 

"(ga) the constitution of one or more fonds 
‘by a Bar Council for the purpose of giving 
financial assistance or giving legal aid or 
«Advice referred to in sub.Beotion (2) of sec. 
‘tion 6 and sub-section (2) of geotion 7; 

. (gb) organisation of legal aid and advice to 
che poor, constitution and functions of com. 
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` mittee’ and Bub: committees ; dor that purpose 


and description of prooeedings in connection 
with which legal aid or advice may’ ' be/given;"; 


(d) in olguse: (B), ihe "words: "ihe times. and 
laces where guh: pes "are. 49; "bà held" 
shall ba omitted, #2 Se eni cu 
"dn "Es t » 


13. ‘Amendment of Setin 16. 


In section 16 of the prinoipal Act, ih mb- 


section (3), for the words ‘experience ‘ahd 
standing at the Dar", the words “standing at 


the Bar or special m or expedient: in- 


law” shall be substituted.. 


14, Amendment of section 17. 
In seotion 17 of the principal Aot,— ; ` 


(a) in clause (a) of ‘sub.section (1), for the ` 


words "and who, within the prescribed time”, 


the words, figures and letters "including per. , 


sons, being citizens of India, who belore. the 
15th day of August, 1947, were enrólled ag 
advocates under the said Act in any area 
which before ths said date was comprised 
within India as defined in the Goyernment of 


India Act, 1935, and who at any time" Bball. 


be substituted; 


(b) in sub-section (3), clause (c) shall ie 


omitted. i 
15. Substitution ‘of new section for sec: 
tion 20. 


For section 20 of the principal Act, the 
following section shall be substituted, 


namely:— 


Special provision for enrolment of cer- 
tain Supreme Court advocates. ; 


"20. (1) Notwithstanding anything con. 
tained in this Ohapter, every advocate who 
was entitled as of right to practise in the 
Supreme Court immediately before the ap: 
pointed day whose name is not entered in 
any State roll may, within the prescribed 


time, express his intention’ in the prescribed - 


form to the Bar Council of India for the 
entry of his name in the roll of a State Bar 


Council and on receipt thereof the Bar 


Council ‘of India shall direct that the name 
of such advocate shall, without payment of 
any fee, be entered in the roll of that State 
Bar Council, and the State Bar Council con. 
cerned shall comply with auch direction. 

(2) Any entry in the State roll made in 
compliance with the direction of the Bar 
Council of India under sub.section (1) shall be 
made in the order of seniority determined in 
accordance with the provisions of süb.seo. 
tion (3) of section 17. 

(3) Where an advocate ‘referred to in dub. 
gection (1) omits or fails to express his inten- 
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tion within the prescribed time, his name 
shall be entered in the roll of the State Bar 
Council of Delhi.". 


16. Amendment of section 21. 

In section 21 of the principal Act, for sub. 
gection (2), the following sub.section shall be 
substituted, namely: — 

*'"(9) Subject as aforesaid, if any dispute 
grises with respect to the seniority of any 
person, it shall be referred to the State Bar 
Council concerned for decision.”’. 


17. Substitution of new section for sec- 
tion 22. 
For section 22 of the principal Ast, the 
following section shall be substituted, 
namely:— 


Certificate of enrolment. 
 *99" (1) There shall be issued a certificate 


of enrolment in the prescribed form by the. 


State Bar Council to every person whose 
name is entered in the roll of advocates 
maintained by it under this Aot. 


. (2) Every person whose name is so entered 
"dn the State roll shall notify any change in 
the place of his permanent residence to the 
Btate’ Bar Council concerned within ninety 
days of such change.” 


18. Amendment of section 24, 

In section 24 of the principal Act,— 

(a) in sub-section (1),— 

(i) in clause (c),— 

(I) in sub-clause (i) for the figures, letters 
and words ‘28th day of February, 19083," ihe 
figures, lettera and words ''12th day of 
March, 1987" shall be substituted; 

(II) for sub-clause (iii), the following sub. 
clauses shall be substituted, namely :— 


"(iii) after the 18th day of March, 1967, 
fave a8 provided in sub-clause (iiia), after 
undergoing a three-year course of study in 
law from any University in India which is 
recognised for the purposes of this Act by the 
" Bar Council of India; or 


(iiia) after undergoing a course of study in 


law, the duration of which is not less than ` 


‘two academic years commencing from the 
‘academic year, 1967.68 or any earlier acade. 
mic year from any University in India which 
is recognised for the ‘Purposes of this Act by 
the Bar Coanail of India; or”; 
(IIl) for the words "he isa barrister,” the 
following ghall be substituted, namely ;— 
"he is à barrister and is called to the Bar 
on or before the 31st day of December, 1976; 
or has obtained such other foreign qualification 
in law as is recognised by the Bar Council of 
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India for the purpose of admission ss an ad- 
vocate under this Act;” 

(ii) clauze (d) shall be omitted; 

(iii) for clause (f), the following clause shall 


' be substituted, namely :— 


"(f) he has paid, in respect of the enrol- 
ment, stamp duty, if any, chargeable under 
the Indian Stamp Act, $899, and an enrol. 
ment fee payable to the State Bar Council of 
two hundred and fifty rupees : 

Provided that where such person is a mem. 
ber of the Scheduled Castes or the Scheduled 
Tribes and produces a certificate to that effect 
from such authority as may ke prescribed, the 
enrolment fee payable by him to the State 
Bar Couneil shall be one hundred and twenty- 
five rupees.”’; 

(b) in sub-section (3),— 

(i) after clause (a), the following clause 
shall be inserted, namely :— 

"(aa) before the 1st day of December, 1961 
was entitled otherwise than as an advocate tc 
practise the profession of law (whether by 
way of pleading or acting or both) by virtue of 
the provisions of any law, or who would have 
been so entitled had he not been in publie 
service on the said date; or"; 

(ii) clause (b) shall be omitted. 


19. Insertion of new section 24A. 


After ceetion 24 of the principal Act, ihe 
following cection shall be ingerted, namely: — 


Disqualification for enrolment. 

"24A, (1) No person shall be admitted as 
an advocate on a State roll— 

(a) if he is convicted of an offence involving 
moral turpitude; 

(b) if he is convicted of an offence involving 
moral turpitude; the Untouchability (Offences)- 
Act, 1855 : 

Provided that the disqualification for enrol. 
ment ag aforesaid shall cesse to have effect 
after a ‘period of two years has elareed since 
his release. 

(2) Nothing contained in sub-gection (1) 
ehall apply to a person who having been found 
guiliy is dealt with under the provisions of 
the Probation of Offenders Act, 1968”. : 


20. Substitution of new section for sec. 
tion 26A. 


For section 26A of the principal Act. the 
following section shall be substituted, namely:— 


Power to remove names from roll. 


"26À. A State Bar Council may remove- 
from the State roll the name of any advocate: 
who is dead or from whom a request baa beer 
received to that effect,” 
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21. Amendment of section 28. 


In section 28 of the principal Act, in sub. 
section (2),— 

(a) for clause (a), the following clause shall 
be substituted, namely :— 

“(a) the time within which and form in 
which an advocate shall express his intention 
for the entry of his name in the roll of a 
State Bar Council under section 20;'*; 

(b) clause (b) shall be omitted. 


22, Amendment of section 30. 
In ‘section 30 of the principal Aot, for the 


words "common roll,” the wordas “State roll" 
shall be substituted. 


23. Amendment of section 34. 


In section 34 of the principal Act, after 
pub.seotion (1), the following sub-section shall 
be inserted, namely :— 


(1A) The High Court shall make rules for 
fixing and regulating by taxation or otherwise 
the fees payable as costs by any party in 
respect of the fees of his adversary's advocate 
upon all proceedings in the High Oourt or in 
any Court subordinate thereto.”. 


24. Amendment of section 35. 


In seotion 36 of the principal Act, — 

(a) after sub-section (1), the following sub. 
section shall be inserted, namely :—. 

"(1A) The State Bar Council may, either 
of its own motion or on application made to it 
by any person interested, withdraw a proceed- 
ing pending before its disciplinary committee 
and direct the inquiry to be made by any 
other disciplinary committee of that State Bar 
Oouncil.”; 

(b) in sub.section (2) the words, "if it 
does not summarily reject the complaint,” 
shall be omitted; 


(c) in the Explanation. after the words "In 


this section,” the words and figures ‘‘section 37 
and section 38" shail be inserted, 


25. Amendment of section 36. 
In tection 36 of the principal Act— 


(a) in sub-section (1), the words "on the 
common roll” shall be omitted; 

(b) in sub-section (8), for the words "of ita 
own motion,” the words "either of its own 
motion or on a report by any State Bar 
Council or on an application made to it by 
any person interested" shall be substituted; 

(c) in sub-section (4), for the words "before 
the Bar Council of India," the words "before 
the disciplinary committee of the Bar Council 
of India” shall be substituted. 
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. 26. Insertion of new sections 30A and 


36B. 


After section 36-of the principal Act, the 
following sections shall be inserted, namely:— 


Changes in constitution of iam 
committees. 

“36A, Whenever in respect of any proceed. - 
ings under section 35 or section 36 a disocipli- ' 
nary committee of the State Bar Council or a 
disciplinary committee of the Bar Council of 
India ceases to exercise jurisdiction and is 
succeeded by another committee which has 
and exercises jurisdiction, the disciplinary 
committee of the State Bar Council or the 
disciplinary committee of the Bar Council of 
India, as the case may be, so succeeding may 
continue the proceedings from the stage at 
which the proceedings were sc left by its pre. 
decessor committee.” . 


Disposal of disciplinary proceedings. 


36B. (1) The disciplinary committee of a 
State Bar Council shall dispose of the com. 
plaint received by it under section 35 expedi. 
tiously and in each case the proceedings shall 
be concluded within a period of one year from 
the date of the receipt of the complaint or the 
date of initiation of the proceedings at the . 
instance of the State Bar Council, as the case 
may be, failing which such proceedings shall 
stand transferred to the Bar Council of India. 
which may dispose of the same as if it were a 
proceeding withdrawn for inquiry under sub- 
section (2) of section 38. 


(2) Notwithstanding anything contained in 
gub-seotion.(1), where on the commencement 
of the Advocates (Amendment) Act, 1978, any 
proceedings in respect of any disciplinary 
matter against an advocate is pending before 
the disciplinary committee of a State Bar 
Council, that disciplinary committee of the 
State Bar Council shall dispose of the same 
within & period of six months from the date 
of such commencement or within & period of 
one year from the date of the receipt of the 
complaint or, as the case may be, the date of 
initiation of the proceedings at the instance of 
the State Bar Council, whichever is later, 
failing which such proceedings shall stand 
transferred to the Bar ie. of India, for 
disposal under sub-section (1)." 


27. Amendment of section 37. 


In section 37 of the principal Act,— 
(a) in sub-section (1), after the worda and 
figures "under section 35", the words "or the 


Advocate. General of the State” shall be 
inserted ; 


(b) in sub-section (2),— 
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(i) after the words “such order", the 
' brackets and words "(including an order vary. 
ing the punishment awarded by the digoipli. 
nary committee of the State Bar Council" 
shall be inserted ; 

(ii), the following proviso shall be inserted 
at the end, namely ;— 

"Provided that no order of the disciplinary 
committee of the State Bar Council shall be 
varied by the disciplinary committee of the 
Bar Council of India so as to prejudicially 
affect the person aggrieved without giving him 
reasonable opportunity of being heard.". 


28. Amendment of section 38. 

In section 38 of the principal Act,— 

(a) after the words and figures "or seo. 
tion 37”, the words "or the Attorney-General 
of India or the Advocate.General of the State 
concerned, ‘ad the case may be," shall be 

' inserted ; 

(b) after the words ‘“‘such order", the 
brackets and words ''(iucluding an order vary- 
ing the punishment awarded by the discipli. 
nary committee of the Bar Council of India)” 
shall be inserted ; 

(c) the following proviso shall be inserted 
at the end, namely :— 

"Provided that no order of the disciplinary 
committee of the Bar Council of India shall 
be varied by the Supreme Court so as io pre. 
judicially affect the person aggrieved without 
giving him a reasonable opportunity of being 
heard." 


28. Substitution of new section for sec- 
tion 39. 

For section 39 of the principal Act, the fol. 

lowing section chall be substituted namely :— 


Application of sections 5 and 12 of Limi- 

tation Act, 1963. 

"39, The provisions of seotions 5 and 12 of 
the Limitation Aot, 1963, shall, so far as may 
be, apply to-appeals under section 37 and 
section 38.". 


30. Amendment of section 40. 

Section 40 of the principal Act shall be 
renumbered as sub.gection (1) of that section, 
and after sub-section (1) asso renumbered, 
the following sub.gection shall be inserted, 
namely :— 

(2) Where an application is made for stay 
of the order before the expiration of the time 
allowed for appealing therefrom under sec- 
tion 37 or section 38, the disciplinary com. 
mittee of the State Bar Oouncil, or the dis- 
eiphnary committee of the Bar Council of 
India, as the case may be. may, for sufficient 
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cause, direct the stay of Buch order on suoh 
terms and conditions a3 ib may deem fit.". 


31. Amendment of section 41. 


In section 41 of the principal Aot, — 

(a) in sub-section (1),— 

(i) clauge (b) shall be omitted ; and 

(ii) the words "or the common roll, as the 
case may be” shall be omitted ; 

(b) sub-section (2) shall be omitted. 


32. Amendment of section 42. 

In gection 42 of the principal Aot, after sub. 
section (3), the following sub-sections shall be 
inserted, namely :— 

"(4) Notwithstanding the absence of the 
Ohairman or any member of a disciplinary 
committee on a date fixed for the hearing of a 
case before it, the disciplinary committee may, 
if itso thinks fit, hold or continue the pro- 
Geedings on the date so fixed and no such pro. 
ceedings and no order made by the discipli. 
nary committee in any such proceedings shall 
be invalid merely by reason of the absence of 
the Ohairman or member thereof on any such 
date : 


Provided that no final orders of the nature 
referred to in sub-section (3) of section 35 
shall be made in any proceeding unless the 
Ohairman and other members of the ditcipli. 
nary committee are present. 

(5) Where no final orders of the nature 
referred to in sub.section (3) of section 35 can 
be made in any proceedings in accordance 
with the opinion of the Chairman and the 
members ofa disciplinary committee either 
for want of majority opinion amongst them. 
selves or otherwise, the case with their opinion 
thereon, shall be laid before the Ohairman of 
the Bar Council concerned or if the Chairman 
of the Bar Council is acting as the Chairman 
ora member of the disciplinary committee, 
before the Vice.Ohsirman of the Bar Oouncil, 
and the said Chairman or the Vice.Chairman 
of the Bar Council, ss opinion and the final 
order of the disciplinary committee shall 
follow the cass may be, after hearing as he 
thinks fit, shall deliver his such opinion.”. 


33. Insertion of new section 42A. 
After section 42 of the principal Act, the 
following section shall be inserted, namely: — 


Powers of Bar Council of India and other 
committees. 

"49A. The provisions of section 42 shall so 
far as may be, apply in relation to the Bar 
Council of India, the enrolment commitíeo, 
the election committee, the legal aid com- 
mittee, or any other committee of a Bar Coun. 
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cil as they apply in relation to the discipli- 
nary committee of a Bar Council.". 


34, Amendment of section 44. 


In section 44 of the principal Act, after the 
words "review any order", the words "within 
sixty days of the date of that order", shall be 
inserted. 


35. Insertion of new section 46A. 
After section 46 of the principal Act, the 
. following section shall be inserted, namely :— 


Financial assistance to State Bar Coun- 
> cil. 
“46A. The Bar Council of India may if it 


ig satisfied that any State Bar Council is in . 


need of funds for the purpose of performing 
its functions under this Act, give such finan- 
cial assistance as it deems fit to that Bar 
Council by way of grané or otherwise." 


36. Amendment of section 48. 
In geotion 48 of the principal Act, after the 


words ‘s member of a Bar Council", the 
worda “or any committee thereof” shall be 
inserted. 


37. Insertion of new section 48AA. 

After section 48A of the principal Act, the 
following section shall be inserted, namely :— 

“48AA. The Bar Council of India or any 
of ita committees, other than ita disciplinary 
committee, may of its own motion or other- 
wise review any order, within sixty days of 
the date of that order, passed by it under this 
Act”. 


38. Review amendment of section 49. 


Section 49 of the principal Act shall be re. 
numbered as sub.section (1) of that section, 
and 

(a) in sub-section (1) as so re-numbered— 

(1) for clause (at), the following clause shall 
be gubstituted namely :— 

"(at) the minimum qualification required 
for admission to a course of degree in law in 
any recognised University ;" ; 

(2) after clause (g), the following clause 
aball be inserted, namely :— 

"(gg) the form: of dresses or robes to be 
worn by advocates, having regard to the 
climatic conditions, appearing before any 
Court or tribunal;" ; 

(3) in the existing proviao ;— 

(i) for the words "Provided that", the wordg 
“Provided further that" shall be substituted, 

(ii) before the proviso as 80 amended, the 
following proviso shall be inserted, namely:— 
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"Provided that no rules made with refer- 
ence to clause (c) or clause (gg) shall nave 
effect unless they have been approved by the 
Chief Justice of India :”; 


(b) after sub-section (1) ag so re.numbered, 
the following sub-section shall be inserted: 
namely :— 

*(2) Notwithstanding anything contained in. 
the first proviso to sub.section (1) any rules 
made with reference to clause (c) or clause (gg) 
of the said sub-section and in force imme- 
diately before the commencement of the 
Advocates (Amendment) Act, 1973 shall .con- . 
tinue in force until altered or repealed or 
amended in accordance with the provisions of 
this Act.’”’. 


39. Amendment of section 49A. 


In section 49A of the principal Act for sub. 
section (5), the following sub. section shall be 
substituted namely :— 

"(5) Every rule made under thia section 
shall be laid, as soon ag may be after it is 
made, before each House of Parliament, while 
it is in session, for a total period of thirty 
dayB which may be comprised in one session 
or in two or more successive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree 
ihat the rule should not be made, the rule 
shall thereafter have effect only in such modi. 
fied form or be of no effect, as the case may 
be; so, however, that any such modification or 
annulment shall be without prejudice to tha- 
validity of anything previourly done under 
that rule.". 


40. Insertion of new sections 58AC, 
58AD, 58AE and 58AF. 


After section 68AB cf the principal Act, the 
following sections shall be inserted, namely:— 


Special provisions with respect to certain 
persons enrolled by Uttar Pradesh 
State Bar Council. 

"58AOC. Notwithstanding anything contained 
in this Act or any judgment, decree or order 
of any court, every person who was enrolled ag 
an advocate by the High Court during the 
period beginning with the 2nd day of January, 
1962 and ending on the 26th day of May, 
1952, and was subsequenily admitted as an 
advocate on the State roll by the State Bar 
Council of Uttar Pradesh shall be deemed to 
have been validly admitted as an advocate on 
that State roll from the date of his enrolment 
by the High Court and accordingly entitled to 
practise the profession of law (whether by 
way of pleading or acting or both). 
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Special provisions with respect to certain 
: persons migrating to India. 


58AD. Notwithstanding the repeal by this 
Aot of the provisions of the Legal Practitioners 
Act, 1879, or of any other law relating to the 
admission and enrolment of legal practitioners 
(hereafter in this section referred to as euch 
Act or law), every person who migrates to the 
territory of India from any area which before 
the 15th day of August, 1947, was comprised 
within India as defined in the Government of 
India Act, 1935, and who has, before such 
migration, been & pleader, mukhtar or revenue 
agent in any such ares under any law in force 
therein, may be admitted and enrolled under 
the relevant provisions of such Act or law as 


& pleader, mukhtar or, as the case may be, , 


revenue agent, if he— 

(a) makes an.application for the purpose to 
the appropriate authority under such Act or 
law; and 

(b) is a citizen of India and fulfils other 
conditions if any specified in this behalf by 
appropriate authority aforesaid, and 


notwithstanding the repeal by this Act of 


the relevant provisions of ench Act or law,. 


every pleader, mukhtar or revenue agent so 
enrolled shall have the same rights as respects 
‘practice in any court or revenue office or 
before any other authority or person and be 
subject to the disciplinary jurisdiction of the 
same authority to which he would be subject 
under the relevant provision of such Act or 
law as if they had not been repealed and 
accordingly, those provisions shall have effect 
in relation to auch persons. 


Special provisions in relation to the 
' Union territory of Goa, Daman and 
Diu. 


5SAE. (1) Notwithstanding anything con. 
tained in thia Act all persons who, immediately 
before the date on which the provisions of 
Ohapter III are brought into force in the Union 
territory of Gos, Daman and Diu were entitled 
to practise the profession of law (whether by 
way of pleading or acting or both) under any 
law in force in the said Union territory or 
who would have been go entitled had they not 
been in public service on the ssid date, shall, 
for the purpose of clause (a) of sub-section (1) 
of section 17, be deemed to be persons who 
were entered as advocates on the roll ofa 
High Court under the Indian Bar Councils 
Act, 1926 and every such person may, on an 
application made in this behalf within such 
time as may be specified by the Bar Council 
of Maharashtra, be admitted as an advocate 
on the State roll maintained in saree of the 
said Union ‘territory. 
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Provided that the provisions of thia sub. 
section shall not apply to any pereon who,.on 
ihe date of the application aforesaid, was not . 
citizen of Indis. 

(2) Notwithstanding anything contained in 
this Act, every person who, immediately before 
the date on which the provisions of Chapter 
IV are brought into force in the Union terri. 
tory, of Goa, Daman and Din, was practising 
the profession of law (whether by way of 
pleading or acting or both or in any other 
way) by virtue of the provisions of any law 
in force in the said Union territory, or who 
does not elect to be or is not qualified to be 
enrolled ag an advocate under sub-section (1) 
shall, notwithstanding the repeal by this Act 
of the relevant provisions of such law, conti. 
nue to enjoy the same rights as respects 
practice in any court or revenue office or 
before any other authority or person and be 
subject to the disciplinary jurisdiction of the 
same authority which he enjoyed. or, as the 
cage may be, to which he was subject, imme- 
diately before the said date and accordingly 
the relevant provisions of the law aforesaid 
shall have effect in relation to such persons aa 
if they had not been repealed. 


(3) On the date on which this Aot or any 
part thereof comes into force in the Union 
territory of Gos, Daman and Diu the law in 
force in that Union territory which corres. 
ponds to this Act or such part and which 
does not stand repesled by virtue of the 
provisions of section 50 of this Act, shall also 
stand repealed. 


Special provisions in relation to Jammu 
_ and Kashmir. 


B8AF. (1) Notwithstanding anything con. 
tained in this Act, all advocates who imme. 
diately before the date on which the provisiong 
of Ohapter III are brought into force in the 
State of Jammu and Kashmir, were entitled 
to practise in the High Court of that State, or 
who would have been go entitled had they 
not been in public service on the said date, 
shall, for the purpose of clause (a) of sub- 
section (1) of section 17, be deemed 4o be 


' persons who were entered as advocates on the 


roll of a High Court under the Indian Bar. 
Councils Act, 1926, and every such person 
mày, on an application made in thia behalf 
within such time as may be specified by the 
Bar Council of India, be admitted as an 
advocate on the State roll maintained in TOB- 
pect of the said State, 

(2) Notwithstanding anything contained in 
this Act, every person who, immediately before 
the date on which the provisions of Chapter 
II are brought into force in the State of 
Jammu and Kashmir, was entitled otherwise 
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$han as an advocate to practise the profession 
of law (whether by way of pleading or acting 
or both) by virtue of the provisions of any 
daw in force in the said State, or who would 
have been go entitled had he not been in 
public service on the said date, may be admit. 
ted as an advocate on the State roll main. 
tained in respect of the sgid State, if he— 


(i) makes an application for such amend. 
ment in accordance with, the provisions of 
this Act; and 


(ii) falfils the conditions specified in clauses 
ah (o), (e) and (f) of sub.section (1) of seo. 
on 


(3) Notwithstanding anything contained in 
this Act, every person who, immediately be. 
fore the date on which the provisions of 
Chapter IV are brought into force in the 
State of Jammu and Kashmir, was practising 
¢he profession of law (whether by way of 
pleading or acting or both or in any other 
way) by virtue of the provisions of any law 
in force therein, or who does not elect to be 
or is not qualified to be enrolled as an advo. 
cate under sub-section (1), or eub-seotion (2). 


Shall, notwithstanding the repeal by this Act. of l 
the relevant provisions of such law, -continue ` 


to enjoy the same rights as respects practice 
an any court or revenue office or before any 
other authority or person and be subject to 
the disciplinary jurisdiction of the fame autho. 
rity which he enjoyed, or as the case may be, 
to which he was subject, immediately before the 
asid date and accordingly the relevant provi. 
sions of the law aforesaid shall have effect in 
velation to such persons as if they had not 
been repealed. 

.(4) On the date on which this Act or any 
art thereof comes into force in the State of 
Jammu and Kashmir, the law in force in that 
tate which corresponds to this Act or such 
part. thereof which does not stand repealed by 
virtue of the provisions of section 50 of this 
Aot, shall algo stand repealed.” 
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THE KONKAN PASSENGER 
SHIPS (ACQUISITION) 
ACT, 1973. : 


[Act No. 62 of 1973]! 
[22nd December, 1973]. 


An Act to provide for the acquisition and 
transfer of the Konkan passsnger ships 
in order to serve better the needs of 
the maritime passengers.of the Konkan 
coastal region and for matters connect- 
ed therewith or incidental thereto. 


Whereas’ Messrs. Ohowgule Steamships 
Limited, a company was running the Konkan 
coastal passenger shipping service; 


And whereas the Konkan coastal passenger 
shipping service, which was suspended owing 
to the monsoons, was to be resumed by the 
said company by the first week of September, 
1973, but has not yet been resamed, and the 
non.resumption of such passenger service is 
causing undue hardship to the maritime 
passengers of the Konkan coastal region; 


And whereas complaints have been received ; 


by the Central Government to the effect that 
the Konkan coastal passenger shipping service 
was not being run by the said company accord. 
ing to schedule and that the said service was 
irregular, unpunctual and undependable; 

And whereas in the interests of the mari. 
time passengers of the Konkan coastal region 
it is urgently necessary to resume the Konkan 
coastal passenger shipping service and for 
that purpose to acquire the ships, known as 
"Konkan Sevak” and “Sarita” with which 
the said passenger shipping service was being 
run by the said company. 


 ' Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 


follows :— 
: OHAPTERI 
PRELIMINARY 


1. Short title and commencement. 


(1) This Act may be called the Konkan 
-Passenger Ships (Acquisition) Aot, 1973. 


(2) It shall be deemed to have come into 
“froce on the 7th day of November, 1973. 


2. Definitions. 


(1) In this Act, unless the context other" 
wise requires,— 
(1] Received the assent of the President on 22-12. 


1978, Act published in Gaz. of India; 22-12- 
1972, Part IJ-8. 1, Ext. P. 717. - 


For Statement of Objects and Reasons, eee Gaz. of 
Indis; 14-12-1974, Part II-S. 2, Ext. P, 1018, 
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(a) "appointed*day" means the Tth day of 
November, 1973; : 
(b) “company” means the Chowgvle Steam: 
ships Limited, being & company as defined in 
ihe Companies Aot, 1956, and having its 
registered office in the Union territory of 

Goa, Daman and Diu; 

(a) "Government company” has the mean- 
ing assigned to it by section 617 of the 
Companies Act, 1956; 

(d) “Konkan coast" means that part of the 
western coast of India which is commonly 
known as the ''Konkan coast”; 


(e) “Konkan passenger ships” means the- 
passenger ships, known as “Konkan Sevak” 
and 'Barite" and owned by the company. 


(2) Words and expressions used in thia Act 
and not defined but defined in the Merchant 
Shipping Act, 1958, have the meanings res. 
pectively assigned to them in that Act. 


CHAPTER II 


ACQUISITION OF THB KONEAN 
PABSENGER SHIPS 


3. Acquisition of the Konkan passenger 
ships. 


On the appointed day, the ownership of the 
Konkan passenger ships shall, by virtue of 
thia Act, stand transferred to, and vest in, 
the Central Government free from alb 
incumbrances. 


4. Power of Central Government to direct 
vesting of Konkan Passenger ships 
in a Government company. 


(1) Notwithstanding anything contained in 
section 3, the Central Government may, if it- 
is satisfied that a Government company is 
willing to comply, or has complied, with such 
terms and conditions as that Government 
may think fit to impose, direct, by an order 
in writing, that the ownership in relation to 
the Konkan passenger ships shall, instead of 
continuing to vest in the Central Government, 
vest in that Government company either on 
the date of publication of the direction or on 
such earlier or later date (not being a date 
earlier than the appointed day) as may be 
specified in the direction. 


(2) Where an order vesting the ownership 
of the Konkan passenger ehips in any Govern. 
ment company is made under sub.section (1), 
all the rights, liabilities and obligations of the 
Central Government in relation to such ships 
shall, on and from the date of such vesting; 
be deemed to have become the rights, liabi. 
lities and obligations, respectively, of the 
Government company. 
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5, General effect of vesting. 


(1) For the purposes of section 3, the 
Konkan passenger ships shall be deemed to 
include all assets, rights, powers, authorities 
privileges and sll properties in the ships, all 
rights, under any policy of insurance, licence 
or any other instrument and all other pro. 
perties belonging to, or held for the purpose 
of running, the ships (or for which any order 
has been placed by the company), inoluding 
fuels stores, machinery, apparatus, navigas. 
tional aids, maps, charts, spare tail shafts, 
spare propellers and other spare paris, 
whether on board or on the shore, 


(2) If on the appointed day any suit, appeal 
or other proceeding of whatever nature in 
relation to any business of the company relat. 
ing to the Konkan coastal passenger shipping 
service or the Konkan paszenger ships is 
pending by or against the company, the same 
shall not abate, be discontinued or be, in any 
way, prejudicially affected by reason of the 
transfer of the Konkan passenger sbips, or of 
anything contained in this Act, but the suit, 
appeal or other proceeding may be continued, 
prosecuted and enforced by or against the 
company. 


6. Central Government to become the 
lessee in respect of shore properties, 
etc. l 


(1) On and from the appointed day, & per- 
manent lease shall be deemed to have been 
granted by the company in favour of the 
Central Government or the Government com. 
pany, as the cage may ba, in respect of every 
property, movable and immovable (including 
jetties, wharves and other property needed for 
navigational purpores),. on the shores of the 
Koakan coast and owned and used by the 
company immediately before the suspension 
of the Konkan coastal passenger shipping ser. 
vice for running the said service. 

(2) The lease referred to in sub.eection, (1), 
shall be held by the Central Government or 
the Government company, a8 the case may be, 
on such terms and conditiors and on the pay. 
ment of such rent as may be mutually agreed 
upon by and between’ the company and the 
Central Government or the Government com. 
pany, and in default of such agreement, aa 
may be determined by the principal civil 
court of original jurisdiction within the local 
limits of whose jurisdiction the property in 
question is situated. ~ 

(3) Where any property, movable or im. 
movable (including jetties, wharves and other 
property needed for navigational purposes), 
on the shores of the Konkan coast was used 
by the company for running the Konkan 
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coastal passenger shipping service and wae. 
held by it, immediately before the appointed 

day, under any lease or other agreement, the 

Central Government or the Government com. 

pany, as the case may be, shall be deemed ta 
have become substituted in place of the com. 

pany as the lessee of such property or as party- 
to such other agreement, as the case may be,. 
and shall hold such lease or other agreement. 
on the same terms and conditions on which ir. 
was being hold by the company immediately- 
before the appointed day. 


7. Central Government or Government: 
company not to be liable for prior 
liabilities. 


(1) Every liability of the company in rela.. 
tion to the Konkan passenger ships in respect. 
of any period prior to the appointed day shell 
be enforceable against it and not against the 
Central Government or the Government. 
company. 


(2) For the removal of doubts, it is hereby- 
declared that— 


(a) no claim for wages, provident fund, pen. 
Bion, gratuity, cesses, taxes or wharfage or 
any other dues in respect of any periol prior 
to the appointed day in relation to the Konkan- 
passenger shipa shall be enforceable against; 
the Central Government or the Government. 
company; 

(b) no award, decree or order of any Court, 
tribunal or other authority in relation to the. 
Konkan passenger ships or auy of them, whe... 
ther passed before or after the appointed day... 
in relation to any matter, claim or dispute 
which arose before the appointed day shall be 
enforceable against tte Osntral Government 
or the Government company; 


(c) no liability for the contravention of any 
provision of law for the time being in force, 
made before the appoirited day, shall be en. 
forceable againt the Central Government or 
the Government company. 


8. Duty to deliver possession of Konkam 
passenger ships. 


(1) Notwithstanding any decree, judgment: 
or order of any Court or anything contained: 
in any other law for the time being in force 
or in any contract or other instrament, the. 
company or any other person having pomes~ 
sion of the Konkan passenger ships, shal? 
deliver possession of such ships to the Centrab 
Government or ihe Government company 
forthwith. 

(2) The Central Government may take or 
cause to be taken all necessary steps for secur. 
ing possession of the Konkan passenger shipe, 
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the ownership of which has vested in it under 
«<geotion 3, 


(3) Any person having in his possession, 
‘custody or control any books, documents or 
‘other papers relating to the Konkan passenger 
«ships or any of them ahall be liable to account 
for ihe said books, documents or other papers 
Xo the Central Government or to such person 
‘as that Government may specify, in this te- 
«half ; 

Provided that where common kooks, docu. 
menta or other papers are maintained by the 
“company in relation to the Konkan passenger 
ships or any of them and other ships, copiea 
“of so much of the books, documents and other 
papers as relate to the Konkan passenger ships 
-or any of them shall be delivered forthwith 
“to the Central Government or the person 
specified by that Government, 


‘9. Duty to furnish inventory of articles 
on the ships. 


The company shall, within euch period ‘as 
"the Central Government may allow in this 
Vbehalf, furnish to that Government a com. 
plete inventory, as on the appointed day, of 
‘the aszets, instruments, apparatus and all 
“other properties, whether on koard or on 
he shores or elsewhere, 5 in relation to the 
Konkan passenger ships. 


OHAPTEB III 


"PAYMENT OF AMOUNT 
10. Payment.of amount. 


(1) The company shall be given. by the 
‘Central Government, in cagh,— 


(a) for the vesting in it, under eection 3, of 
"ihe ownerzhip of the Konkan passenger ships, 
"and  . 
(b) for the vesting.in it, under section 6, of 
"ihe rights specifled therein, 

:an amount equal to asum of sb ninety 
lakhs. 

(8) In addition to the amount specified in 
-gub.section (1), the Central Government shall 

re-imburee the company to the extent of the 
-expenses actually incurred by it for the 
«annual gurvey of the Konkan passanger ships 
for the year 1973. 


“11. Amount due to the Shipping Develop. 
ment Fund Committee to be deduct- 
ed in the first instance. 


(1) Outof the amount referred to in sec- 
“tion 10; the Central Government shall deduct, 
~in the first instance, any amount due from the 
<sompany to the Shipping Development Fund 
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Committee in relation to the Konkan passen- 
ger ships and shall pay the sum so deducted 
to that Committee, and dn such payment, the 
liability of the company in relation to the said 
ships shall, to the extent of such payment, 
stand discharged. 


(3) The deductions referred to in sub.seo- 
tion (1) shall have priority over all other ore. 
ditorB, whether secured or unsecured. 


——— 


CHAPTER IV 
M180ELLANEOUS 


12. Effect of Act on other laws. 


The provisions of this Act shall have effect 
notwithstanding anything inoonristent there- 
with contained in any other law for the time 
being in force or any instrument having effect 
by virtue of any law other than this Act or 
any decree or order of any Court, tribunal or. 
other authority. 


13, Contracts, etc. cease to have effect 
unless ratified by the Central Gov- 
ernment or Government company. ' 


(1) Every contract entered into by the 
company for any service, sale or supply in 
relation. to the Konkan passenger ships and in 
force immediately before the appointed day 
shall, on snd from the expiry. of thirty days 
from the appointed day, cease to have effect 
as against the Central Government or the 
Government company unless such contract is, 
before the expiry of the said period of thirty 
days, ratified, in writing, by the Central Gov. 
ernment or the Government company, as the 
case may be, and in ratifying such contract 
the Central Government or the Government 
company may make such alterations or modi. 
fications therein as ihe circumstances of the 
cage may require : 


Provided that the Central Government or 
the Government company shall not omit to 
ratify a contract unless it is satisfied that such 
contract is unduly onerous. or hás been enter- 
ed into in had faith or is detrimental to the 
interests of the Konkan -coastal passenger 
shipping service, 


(2) 'The Central Government or the Govern. 
ment company shall not omit to ratify a con. 
tract or make any alteration or modification 
therein except after giving to the parties to 
the contract & reasonable opportunity of being 
heard, and except after recording in -writing, 
its reasons for refusal to ratify the contract or 
for the alteration or modification of ‘the con- 
tracte ; . 
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44. Penalties, 


Any per&on who.— 

(a) having in hig possession, custody or con- 
trol any property forming part of the Konkan 
passenger ships of any of them, wrongfully 
withholds such property from the Oentral 
Government or the Government company, or 

(b) wrongfully obtains possession of or 
retains, any property forming part of the 
Konkan passenger ships or any of them, or 

(c) wilfully withbolds or faila to furnish to 
the Central Government or any person speci- 
fied by that Government, any document or 
Gopy or part thereof; relating to the Konkan 
passenger ships or any of them which may be 
in his possession, custody or control or fails to 
deliver to the Oentral Government or the 
Government company any assets, books of 
account, registers or other documents in his 
custody relating to the Konkan passenger ships 
or any of them or copy of the relevant part of 
such documents, or 


(d) wilfully fails to furnish an inventory as 
required by section 9, or furnishes an inven- 
tory which he knows, or hag reasonable cause 
ko believe, to be false, or 


(e) wrongfully removes or destroys any pro- 
erty forming part of the Konkan passenger 
‘hips or any of them or prefera any claim 
which he knows, or has reasonable cause to 
believe to be false or grossly inaccurate. 
eball be punishable with imprisonment for a 
term which may extend to two years, or with 
dine which may extend to one thousand 
'vupees, or with both. 


15. Oifences by companies. 


(1) Where an offence under this Act has 
been committed by a company, every person 
who at the time the offence was committed 
wae in charge of, and was responsible to, the 
«company for the conduct of the business of the 
company, as well as the company, shall be 
-deemed to be guilty of the offence and shall 
‘be liable to be proceeded against and punished 
accordingly : 


Provided that nothing eonitkinad in this 


sub-section shall render any such person liable. 


to any punishment, if he proves that the 

-offence was committed without his knowledge 
or that he had exercised all due diligence to 
«prevent the commission of Buch offence. 


(2) Notwithstanding anything contained in 
„sub-section (1), where any offence under this 
Act has been committed by a company and ii 
‘is proved that the offence has been committed 
‘with the consent or connivance of, or is attri- 
tbutable to, any neglect on the part of, any 
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director, manager, secretary or other officer 
of the company, such director, manager, seore- 
tary or othe: officer shall be deemed to be 
guilty of that offence and shall be liable to be 
proaeeded against and punished accordingly. 

Explanation. — For the parpones of this 
Beation,— i 

(a) company” means any body eorporata 
and includes a firm or other association of 
individuals; and 

(b) “director,” in relation to & firm, means 
a partner in the firm. 


16. Protection of action taken in good 
faith. 


No suit, prosecution or other legal proceed. 
ing shall lie against the Central Government or 
the Government company or any of its officers 
or other employees for anything which is in 
good faith done or intended to be done under 
thia Act. 


17. Cognizance of offences. 


Notwithstanding anything contained in the 
Code of Oriminal Procedure, 1898, no court 
shall take cognizance of any offence against 
this Act except on a complaint, in writing, 
made by the Central Government or any 
officer authorised in thia behalf by that Goy- 
ernment. 


18. Delegation of powers. 


(f) The Central Government may, by noti. 
fication in the Official Gazette, direct that all 
or any of the powers exercisable by it under 
this Act may also be exercised by such person 


or persons as may be specified in the noti. 


fication. 

(2) Whenever any delegatian of power is 
made under sub.seotion (1), the person to 
whom such power has been delegated ghall 
act under the direction, control and supervi. 
gion of the. Central Government. 


19. Power to make rules. 


(1) The Central Government may, by noti. 
fication in the Official Gazette, make rules to 
carry out the provisions of this Act. 

(2) Every rule made by the Central Gov- 
ernment under this Act shall be laid, as soon 


“gs may be after it is made, before each 


House of Parliament, while if is in session, 
for a total period of thirty daya which may 
be comprised in one session or in two or more 
successive sessions, ‘and if, before the expiry 
of the session immediately following the ses. 
Bion or the successive sessions aforesaid, both 
Houses agree in’ making any modification in 
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the rule or both Houses agree that the rule 
should not be made, the rule shall thereafier 
have effect only in such modified form or be 
of no effect, as the case may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that rule, i 


20. Repeal and saving. 


(1) The Konkan Passenger Ships (Aequiti. 
tion) Ordinance, 1973, is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinance 
so repealed (including any declaration or 
order made thereurder), shall be deemed to 
have been done or taken under the correspon. 
ding provisions of this Act. 





THE APPROPRIATION (NO. 4) 
ACT, 1973 


(Act No, 63 of 1973)* 
[25th December, 1973] 


An Act to provide for the autborisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet 
the amounts spent on certain services 
during the financial year ended on the 
31st day of March, 1972 in excess of 
the amounts granted for those services 
-and for that year. 


(Text of the Act Not printed.) 


- THE APPROPRIATION (NO. 5) 
ACT, 1973 


(Act No. 64 of 1973)** 
[25th December, 1973] 


An Act to authorise payment and appro- 
priation of .certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financia] 
year 1973-74. 


(Text of the Act Not Printed) 


[**] Beceived the assent of the President on 25-12- 
1978 Act published in Gaz, of Indis. 28-12- 
1973 Part 11.8, 1, Ext. P. 725. 

For Statement of Objeete and: Reasscns, see Gaz, of 
India 19-12-1978 Part II-S. 2, Ext. P. 1057. 

[¥#*] Becoived the assent of the President on 
25-12-1978 Act published in Gaz of Indis; 
28.12.1978 Part II-S, 1, Ext. P. 729. 


For Statement of Objects and Reasons, g one of 
India; 19-12-78 Part II-S. 2, Ext. P. 1 
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THE ORISSA APPROPRIATION 
(NO. 4) ACT, 1973 


(Act No. 65 of 1973)** 
[25th December, 1973) 


An Act to authorise payment and appro. 
priation of certain further sums from 
and ont of the consolidated Fund of 
the State of Orissa for the services of 
the financial year 1973-74. 


(Text of the Act Not Printed ) 


THE INCOME-TAX (AMENDMENT) 
. ACT, 1973 


(Act No. 66 of 1973)*1 
[25th December, 1973]. 


An Act further to amend the Income-taxz 
Act, 1961. 


Be it enacted by Parliamet in the Twenty. 
fourth Year of the Republic of India as 
follows :— 


1. Short title. 


This Act may be called the Income-tax 
(Amendment) Act, 1973. 


2. Amendment of sections 269D and 269P. 


In the Income-tax Act, 1961 (hereinafter 
referred to as the principal Act),— 


(a) in section 269D, in sub-section (1), in 
the first proviso, and in sub.clause (i) of 
clause (a) of the second proviso, for the words 
"gix months,” the words “nine months” shall 
be and shall be deemed always to have been, 
substituted; I 

(b) in section 269P, in gub.section (1), the 
following shall be inserted at the end with 
effect from the first day of January, 1974, 
namely :— : 

"Provided that the provisiong of this aub. 
section shall not.apply in relation to any 
document which purports io transfer sny 
immovable property for an apparent considera- 
tion not exceeding ten thousand rupees. 


[¥#+] Received ihe assent of the President om 
26-12-1978 Act published In Gas. of Indis; 
28-12-1978. Part II-S, 1, Ext. P. 723, 

For Statement of Objects and Reasons, ree Gaz. of 
India; 20-12-1978 Part IL. S. 2, Ext, P. 1120. 


[1] Received the assent of the Preeident on 28-12. 
1978. Act published in Gaz. of India; 20.19. 
1978, Part II-S, 1, Ext, p. 785, 


Fcr Statement of Objects and Reasons, sea Gaz. of 
India, 14-12-1978, Part II-S. 2, Ext., p. 1028. 
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Explanation. — For the purposes of this 
proviso, "apparent consideration” shall have 
the meaning assigned to it in olause (a) of 
section 269A subject to the modifications that 


‘for the expressions “immovable property 


transferred” and “instrument of transfer” 
occurring in thb clause, the expressions 
‘immovable property purported to be trans. 
ferred” and "document purporting to transfer 
such immovable property" shall respectively, 
be gubstituted.' 


3. Validation. 


(1) No notice for the initiation of proceed- 
ings for the acquisition of any immovable 
property under Chapter XXA of the principal 
Act which was issued by the competent autho. 
city before the commencement of this Act for 
publication in the Official Gazette, in the 
exercise of or the purported exercise of the 
powers under section 269D of the principal 
Act, shall be called in question merely on 
the ground that such notice was not published 
in the Official Gazette before the expiration 
of & period of six months from the end of the 
month in which the instrument of transfer in 
respect of such property was registered under 
the Registration Act, 1908, if such notice was 
either published in the Official Gazette before 
4he expiration of a period of nine months from 
the end of the month in which the instrument 
of transfer in respect of such property was 
registered under the Registration Act, 1908. 
or could not be go published within the said 
period of nine months hy reason of any in- 
junction or order of any Court. 

2) Every notice, which by virtue of the 
provisions of gub.section (1) shall not be 
-called in question as provided therein, shall 
be deemed to have been issued in accordance 
with law and shall, for the purposes of sub. 
section (1) of section 269D of the principal 
Act, be deemed to have operated or. where 
such notice ig published in the Official Gazette 
after the commencement of thia Act, to 
operate, to initiate the proceedings for the 
acquisition of the immovable property to 
which euch notice relates on the date of 
publication of such notice in the Official 
Gazette : 

Provided that— 

(a) the jurisdiction of a competent autho. 
rity in respeat of any such property may be 
alled in question before the expiry of the 
period specified in eub.section (3) of see. 
tion 269B of the principal Aot or & period of 
thirty days from the commencement of this 
Act, whichever period expires later; 

(b) objections against the acquigition of any 
euch immovable property may be made under 
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section 269K of the principal Act within the 
period allowed under that geotion or a period 
of forty-five days from the commencement of 
this Act, whichever period expires later. 


THE INDUSTRIES (DEVELOPMENT 
AND REGULATION) AMEND- 
MENT ACT, 1973 


(Act No. 67 of 1973.) 8 
[28th December, 1973] 


An Act further to amend the Industries 
(Development and Regulation) Act, 
1951. 


Be it enasted by Parliament in the Twenty. 
fourth Year of the Hepublie of India aa 
follows :— 


1. Short title and commencement, 


(1) This Act may be called THE INDUS. 
TRIES (DEVELOPMENT AND REGULA. 
TION) AMENDMENT AOT, 1973. 


(2) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 10. 


In section 10 of the Industries (Develop. 
ment and Regulation) Act, 1951 (hereinafter 
referred to ag the principal Act),— 

(i) in sub-section (3), for the words “con 
taining such particulars as may be prescribed”, 
the following shall be substituted, namely :— 

“containing the productive capacity of tha 
industrial undertaking and such other parti. 
culars ag may be prescribed”; 

(ii) after sub-section (3), the following sub- 
sections shall be inserted, namely:— 


"(4) The owner of every industrial under. 
taking to whom a certificate of registration 
has been issued under this section before the 
commencement of the Industries (Develop. 
ment and Regulation) Amendment Act, 1973, 
shell, if the undertaking falls within such clags 
of undertakings as the Oeniral Government 
may, by notification in the Official Gazette, 
specify in this behalf, produce, within such. 
period as may be specified in such notification, 
the certificate of registration for entering 
therein the productive capacity of the indus. 
trial undertaking and other prescribed parti. 
culars. 


(*§] Beoelved the assent of the President on 28- 
12-1978, Act published in Gaz. of India, 81. 
12.1973, Pari II-8. 1, Ext, P. 787. 

For Statement of Objecta and Reasons, see Gaz, of 
India; 27-8-1973, Part 11-8, 2, Exi. P, 781. 
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(5) In specifying the productive capacity in 
any certificate of registration issued under 
-sub-section (3), the Central Government shall 
take into consideration the productive or 


‘Installed capacity of the industrial undertaking - 


as Bpecified in the application for registration 
made under subsection (1), the level of pro: 
duction immediately before the date on which 
the application for registration was made 
‘under sub-section (1), the level of the highest 
annual production during the three years 
immediately preceding the introduction in 
Parliament of the Industries (Development 
and Regulation) Amendment Bill, 1973, the 
extent to which production during the said 
period was utilised for export and such other 
factors as the Central Government may consi. 
der relevant including the extent of under. 
utilisation of capacity, if any, during the 
relevant period due to any cause.” 


3. Amendment of section 24. 


In snb. scotion (1) of section 24 of the prin. 
cipal Act, in clause (i), after the word, brackets 
and figure "gub.seciion (1)”, where they occur 
fon the first time, the words, brackets and 
figure "or sub-section (4)" ehall be inserted, 


4. Amendment of the First Schedule. 


In the First Schedule to the principal Act, 
‘under the heading ‘38. MISOELLANEOUS 
INDUSTRIES:”, the item “Cigarettes,” shall 
be numbered as iem (1) and after the item 
as so numbered, the following item shall be 
inserted, namely :— 

"(2) Linoleum, whether felt based or jute 
based.". 


The Uode ot Uriminal rrocedure ACT, 


1yi2 B. L Mo 
eee MULKI RULES (REPEAL) . 
< ACT, 1973 


(Act No. 68 of 1973)§§ 
' [28th December,. 1973] 


An Act to provide for the repeal of dir 
Rules. 


Be it enaoted by Parliament^in the Twenty- 
fourth Year of the Republic of India as 
follows :— 


1. Short títle and commencement. 
(1) This Act may be called THE MULKE 
RULES (REPEAL) ACT, 1973. ‘ 
(2) It shall dome into force on Buch date as 
the Central Government may, by notification 
in the Official Gazette, appoint 


2. Definition. 


In tbis Aot, "Mulki Rules" shall Bii ihe 
game meaning agin the Mulki Rules Act, 1912. 


3. Repeal of Mulki Rules. 


Upon the commencement of this Act, the 
Mulki Rules as in force immediately before 
such commencement shall, notwithstanding 
anything contained in the Mulki Rules Act, 
1972, cease to have effect aed are hereby 
repealed : 


Provided that such Sapual shall not affecb 
the validity of any appointment previously 
made in accordance with those rules. 


[$$] Received the esent of the President on 38-12- 
1978, Act publisbed in Gaz. of Indis; 81-12- 
1978; Part'lI-S. 1, Ext, P. 788. 

For Statement of Objeots and Reasons, see Gaz. of 
India; 14-12-1978, Fart II. S. 2, Ext, P. 1032. 


1974 ACTS 


THE DELHI URBAN ART 
COMMISSION ACT, 1973 
(Act No. I of 1974) *t 

E [1st January 1974] 
An Act to provide for the establishment 
of the Delhi Urban Art Commission 
with a view to preserving, developing 
and maintaining the aesthetic quality 


“of ‘Urban and environmental design 
within Delhi, 


(Text of the Act Not Printed.) 


[¥+] Received the assent of the President on 1-1- 
1874. Aot published in Gaz. of Indis, 4-1. 
1974. PariII.B. 1, Ext., p. 1. 

For Statement of Objects and Reasons, see Gaz. of 
India ; 17-12-1973, Part II-§. 2, Ext., p. 1049. 


THE CODE OF CRIMINAL 
PROCEDURE ACT, 1973 


(Act No. 2 of 1974) * 
[25th January 1974] 


An Act to consolidate and amend the law 
relating to Criminal Procedure. 


(Text of the Act is not Printed.) 


{*] Received the assant of the President on 25-1. 
1974. Act published in Gas. of India; 25.1- 
1974, Part II-B. l, Ext. P 15. 


Fcr Statement of Objects and Reasons, see Gaz. of 
India, 10-12-1970, Part II-B. 2, Ext, p. 1809. 

For Joint Committee Repert, see Gaz. of India, 
4-12-1972, Part II-S. 2, Extra, p. 1224, 
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THE NATIONAL CO-OPERATIVE 
DEVELOPMENT CORPORATION . 
(AMENDMENT) ACT, 1974 
(Act No. 3 of 1974) * 
[13th March 1974] . 
An Act further to amend the National 


Co-operative Development Corporation 
Act, 1962. s 


Be it enacted by Parliament in ‘the Twenty- 


fifth Year of the Republic of India as | 


follows :— 


1. Short title and commencement. 


. (1) This Act may be called THE NATIONAL 
OO.OPEBATIVE DEVELOPMENT CORPO. 
RATION (AMENDMENT) ACT, 1974. 


(2) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint and different 
dates may be appointed for different provi- 
sions of this Act. 


2. Substitution of long title. 


In the National Co.operative Development 
Corporation Act, 1962 (26 of 1962) (herein. 
after referred to ag the principal Act), for the 
long title, the following shall be substituted, 
namely : — 

"An Act to provide for the incorporation 
and regulation of a corporation for the pur. 
pose of planning and promoting programmes 
for the production, processing, marketing, 
storage, export and import of agricultural pro. 
duce, foodstuffs and certain other commodities 
on co-operative principles and for matters 
connected therewith.” 


3. Amendment of Section 2. 

In Section 2 of the principal Act,— 

(i) in clause (a),— 

(1) for the words "means any of the fol. 
lowing”, the words "includes the following” 
shall be substituted ; 

(2) in item (i), the words "foodstuffs, in. 
cluding” shall be omitted ;: 

(ii) after clause (a), the following clauses 
shall be inserted, namely :— 

'(aa) “bank” means a nationalised bank and 
includes a scheduled bank ;- 

(ab) "Board" means the Board of Manage- 
ment of the Oorporation constituted under 
Section 10 :’; 

(iii) in clause (d), for the word and figare 
"Section 3", the words, brackets and figures 


"sub.seotion (1) of Section 3" shall be sub. 


stituted ; 
(iv) after clause (d), ihe following clauses 
shall be inserted, namely :— 


[*] Received the assent of the President on 18-8- 
1874. Aot published in Gaz. of India, 18-8- 
1974. Part II-S. 1, Ext. 

For Statement of Objects and Reasons, see Gaz. of 
India, 6-12-1974, Part I[-B, 2, Ext., p. 998, 
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(da) “foodstuffs”, include— i 

(i) coconuts and arecanuti ; 

(i) eggs and egg products; 

(iii) fish, whether fresh, frozen, dried or- 
preserved ; 

(iv) fruits, whether fresh, dried or dehy. 
drated ; 

(v) honey: 

(vi) meat, whether € frozen, dried ox 
preserved ; 

(vii) milk and milk prodicts : 

(viii) vegetables ; 

(db) "Genera! Council" means the Generak ` 
Council of the Corporation constituted under 
sub-section (4) of Section 3 ; 

(do) "managing director” means the manag. 
ing director of the Corporation ; 

(dd) “nationslised bank’ means a cor. 
responding new bank as defined in the Bank. : 
ing Companies (Acquisition and Transfer of 
Undertakings) Act, 1970 (5 of 1970) ;’; 

(v) in clause (o). after the words "agri. 
the words "and foodstuffg'^" 
ghall be inserted ; 

(vi) after clause (g), the following olause. 
shall be inserted, namely :— 

‘(ga) "scheduled bank” means a bank for- 
the time being included in the Second Sche. 


. dule to the Heserve Bank of India Act, 1934. 


(2 of 1934) ;’ pe 


4. Amendment of Section 3. 


In Section 3 of the principal Act, for sub 
sections (3), (4) and (5), the following sub.. 
sections shall be substituted, namely ; — i 

"(3) The Oorporation shall carry on its func. 
tions through the General Council and the. 
Board. 


(4) The General Council shall consist of the» 
following members, namely :— 


* 

(i) a President and a Vice-President, both. 
to be nominated by the: Central Government ; 

(ii) eight members, ex officio, to be nomi.. 
nated by the Central Government from sucha 
of its Ministries dealing with economic matters: 
ag it may think fit; ; 

(iii) Deputy Governor of the Reserve Bank,. 
in charge of rural credit, ex officio. 

(iv) Managing Direstor of the State Bank, . 
ex-officio, 

` (v) Managing Director of the Food Donat 
tion of India, constituted under the Food 
Corporations Act, 1964 (37 of 1964), ex.offioio ; 

(vi) Managing Director of the  Centrab 
Warehousing Corporation, constituted under 
the Warehousing Corporations Act, 1962 (59 of 
1962), ex.officio : 

(vii) Ohairman of the Industrial Finanóe- 
Corporation of India, constituted under the 
Industrial Finance Oorporation -Act, 1948 
(16 of 1948), ex officio ; 
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<< (ix) Chairman: “of: ‘National - 


D 


"tive progammes, to be 


‘0 nominated from 


ei) a member representing. banks, to be 
nominated: hy the Central Government’: ~ 
; Co-operative 
Wain: of India, ex.offigio ; 
` (x) Chairman of the- National, Agricultural" 
","Qo:operative Marketing Federation; "ex-officio; He 
: (xi) Chairman of thes National Federation 
«ot Co.operative Sugar Factories, ex-officio ; 
(xii) Chairman of the All-India Federation 
ol Co-operative Spinning Mills, ex-officio; ` 
* (xiii) Chairman of the All-India State Co. 
"operative Bankes’ Federation, ex officio ; 
(xiv) eleven members, other than those 


' nominated under clause (xv), representing the 


*Biates and the Union ‘territories, to be 
-nominated by, ‘the Central Government, pro. 
‘vided that not more than one person shall be 
each State or Union 
. “territory i i 

(xv) ‘sleven members to be nominated by 
“the Central Government írofn among the 
"(hairman of the State level co-operative fede. 
rations from the State and Union territories, 
“provided that not more than one person shall 
“be so nominated from each State or Union 
<serritory ; 

(xvi) four members representing persons 
having special knowledge of, 
-@xperience in, agricultural co-operative deve. 
-flopment, to be nominated by the Central 
«Government ; 

(xvii) three members representing national 
level organisations engaged of interested in 
the promotion and development of co.opera. 
nominated by the 
~Qentral Government ; 

(xviii) the managing director. 

(5) The powers and functions of the ae: 
„poration. shall be exercised or disoharged, as 

athe case may be, by the General Council, and 
“references elsewhere in this Act to the Corpo. 
ation shall, unless the context otherwise 
requires, be construed as references to the 
‘General Council. 

(6) Notwithstandifg the expiry of the pre. 
ygoribed term of his office, every member of the 
"General Council shall continue to hold office 
»&8 such, until his saccsssor in such offica hag 
-assumed charge of such officer. 

(7) Members of the General Oounail, other 


"',&han the managing director, shall be entitled 


s4o receive such sitting fees as may be specified 
‘by regulations. made’ by the Corporation 


. Amder this Act, for attending any meeting of 


the General Council, Board or any committee 
~of the Corporation : . 
Provided that no official member shall be 


` ..éntitled to receive any sitting fee.” 


-5. Amendment of Section 4. 


In Section. 4 of the principal ‘Act, in 
--olause (iii), before the words ‘if he is a sala- 


- 
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f ried official; "the, -words. “oxsip i in the cage. 
' ot: managing direptor,” shall, be, vitisepted: ` 


SES “Amendmentot. Section, WES 


_tary of the Corporation," 


or practical ` 


ALR 





S In Beotion 7.8f the principal lam 
^) in sub-section (1), foz -the- words p . 


' meet. at Buch times" ‘the- worda." “ghali ordi. 


narily, eet Ewice'a year ai: such times” shall 
be subatitatéd : . 

; (ii) in sub-section (2) and (3); tor the words 
"Ohairman, "and “Vice. Chajéman” wherever 
they occur, the words “President” and ‘Vice: 


President” shall, ‘respectively, be substituted. 


7. Amendment of Section 8. 

In Section 8 of the principal Act— 

i) ‘in sub-section (1), for the words "Seore. 
the words “manag. . 
ing director” shall be substituted : 

(ii) in sub-section (3), in clause (9), for the 
word "Beoretary,"" ihe words "managing 


, director" shall be substituted : 


(iii) after sub-section (3), the following subs 
section shall be inserted namely.:— 

"(4) The managing direótor shall exercise 
such powers and perform such duties as the 
Board may entrust or delegate to him." 


8. Amendment of Section 9. 


In Section 9 ofthe principal Act— 

(i) for sub-section (1), the following sub. 
section shall bs substituted, namely : — 

"(l) Subject to the provisions of this Act, 
the functions of the Corporation shall be to 
plan and promote programmes. through 00.0p6- 
rative societies for 

(a) the production, processing, marketing, 
storage, export and import of agricultural pro. 
duce, foodstuffs, poultry, feed and notified com. 
moditieg; 

(b) the collection:- processing. marketing, 
storage and export of minor forest produce; 

(ii) in sub-section (8),— 

(a) in clause (b), for the words “agriculiu. 
ral produce," the words ‘agricultural produce, 
foodstuffs” shall be substituted; 

(b) after clause (c) the following clauses 
ghall be inserted, namely:— 

"(d) provide loans and grants directly to 
the national level co-operative societies and 
other co-operative societies having objecta 
extending beyond one State; 

(e) provide loans to co-operative societies 
on the guarantee of State Governments or in 
the case of co-operative. societies in the Union 
territories,on the guarantee ot Central Gov. 
ernment; 

(t) participate in the ehara capital of the 
‘national level co-operative societies and other 

co-operative societies having objects extending 
beyond one State.” . 


1974 


tion- 10. xo 


P" Sowing, ‘Beotion shall be. substituted, namely; => 


10 "Board. of "Management of the Corpo: 


"ration, 


"(1) There shall bs" a Board of ‘Manage. 
ment of the Cgrporation which shall consist 
of the following: inemberà, namely : 

(i) the Vios President of the General Coun- 
cil, who Shall be the Ohairman; 

(ii) three members of the General Council, 
to be nominated by the Oentral Government 
from among the members referred .to in 
clause (ii) of sub-section (4) of Section 3; 


(iii) the member of the General Council, . 


geferred to in clausa (iii) of sub-section (4) of 
Section 3; 

(iv).one member of the General Council, 
¢o ba nominated by the Central Government 
from among the members referred to in 
elausss (ix), (x), (xi), (xii) and (ziii) of gub. 
section (4) of Section 8; 

(v) two members of the General Council, to 
be nominated by the Central Government 
from among the members referred to in 
clause (xiv) of sub-section (4) of Section 3; 

(vi) two members of the Generel Council, 
to be nominated by the Oentral Government 
from among the members referred to in 
clause (xv) of sub-section (4) of Section 3; 


(vii) one member of the General Council, 


to be nominated by the Oentral Government 
from among the members referred to in 
clauses (xvi) and (xvii) of sub-section (4) of 
Section 3; 


(viii) the managing director. : 


(2) The Vice-Chairman of the Board shall 


be nominated by the Central Government. 

(3) Subject to the general control, direc. 
tion and superintendence of the General 
QOouncil, the Board shall be competent to deal 
with any matter within the competence of 
the Corporation. 

(4) The Board shall meet at such times 
and at such places and shall observe such pro. 
aedure in regard to transaction of business at 
ita meetings (including the quorum at meet- 
ings) as may be provided by regulations made 
by the Corporation under this Act. 

(5) The confirmed minutes of every meet- 
ing cf the Board shall be laid before the 
General Counoll at its next following 
meeting.”, 


10. Amendment of Section 12. 
In Section 12 of the principa! Act.— 


(i) in clanse (a); the word "and" occurring 


at the end shall ba omitted; 
1974 Aot 4. 
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(it) in, olanae (b), the ‘word “aid” shall be i 
: ‘inserted at the end; `” 

(iii) after clause (b); iba following o'stse - 
hall be inserted, namely:— . 


(o) such additional. panis it any, for tha 
purposes of this Act.”... 


11. Insertion of new Section. 12A. . 

After Sestion 18 of the ‘principal Aoi, the 
following section shall be inserted; namely; — 
"124. Power of Corporation to borrow 
money. — (1) The Corporation may; for the 
purposes of carrying ont its functions under. 
this Aot, and with the previous approval of. 
and subject to the directions of the Central 
Government borrow money from— , i 

(a) the public by the issue-or gal: of bonds 
or debentures, or both, carrying interest at 
Buch rates as may be specified therein; 

(b) any bank or other financial ingtitntion; 

(c) any other authority, organisation of in.' 
stitution as may be specially approved by the 
Central Government in this behalf, 


(2) The Central Government may guarantee 
the re-payment of the moneys borrowed by 
the Corporation under clause (s) or clause (b) 
or close (c) of sub-section (1) and the pay. 
ment of interest thereon and other incidental 
charges.”’. 


- 12. Koeni of Section 13. 


In Bection 13 of the principal Act, — 

(i) in sub-section (1), — 

(a) after clause (b), the following clause 
shall be inserted, namely:— . 

“(ba) all moneys borrowed under asalin 
124;”; 

(b) in olause (d), after the worda "or üivi- 
dends”, the words "or -other  realisstiong" 
shall be inserted; 

Gi) in sub-geotion (8). in clause (b), for the’ 
word ‘officers’, the words "managing direotor, 
the officers” shall be substituted; 

(iii) in sub-section (3), for the worda “State 
Bank", the words “State Bank or a nationalis. 


` ed bank” shall be substituted. 


13. Amendment of Section 18. - 


In section 18 of the:principal Aot, for the 
words "ihe Oorporation", the words ‘the 


‘General Council, the Board or any of tho 


committees of the Corporation" shall be sub. 
stituted. 


.14. Amendment of Section 19. 


In Section 19 of the principal Act, for the 
words ‘Chairman or the Vice-Chairman”, the 
words “President or the vane Eseeldens shall 
ba substituted. - 
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15. Amendment of Section 22. ; 
id n section (2) of Section 22 of the prin. 


a a (a), (b) and (c) shall be omitted; 

(ii) in clause (e), for the words "Secretary 
io the Corporation”, the words "managing 
director” shall be substituted; 

(iii) clacee (f) shall be omitted. 


16. Amendment of Section 23. 

In sub-section (2) of Section 23 of the prin. 
cipal Ast, — 

(i) in clauee (a), for the words "the Corpo- 
ration, the Executive Committeė and other 
f committees thereof", the words "the General 

Council, the Board and other committees of 
tho Corporation” shall be substituted; 
(ii) in clause (b), for the word “Sccretary”, 
. the words "managing dire:tor" shell be sub- 
stituted 


"m 


THE ESSO (ACQUISITION OF 
‘UNDERTAKINGS IN INDIA) 
ACT, 1974 


(Act No, 4 of 1974) 


CONTENTS . 
CHAPTER I 
PRELIMINARY 
1. Short title. 
2, Definitions. 
OHAPTER II 
AOQUISITION OF THR UNDERTAKINGS 
IN Inpra oF E880 
3, Transfer and vesting*in the Central Gov. 
ernment of the undertakings of Esso in 
India. 
. General effect of vesting. 
Central Government to be lessee or tenant 
under certain circumstancee. 
. Removal of doubts. 
Power of Central Government to direct 
vesting of the undertakings of Esso in a 
Government company. 


. Fayment of amount. 


OHAPTEB III 
PROVISIONS RELATING TO EMPLOYER} 
oF Esso 


‘9, Transfer of service of existing’ employ ees 
of Eso. 
10. Provident, superannuation, welfare fund, 


_ eto, 
OHAFPTER IV 


MIB0RLLANEOUS 
. 11. Effect of Act on other laws. 


IP 


o 


The Esso (Acquisition of Undertakings in Indis) Aet, 1974 , 


A. I. R- 


12, Duty io deliver possession of properties, 
ate. a 

13. Contracta to connus onions terminated by 
Central Government. * 


14. Penalties. 

15. Offences by companies. 

16.:Protection of action taken in good faith. 
17. Cognizance of offences. 

18. Indemnity. 

18. Power to remove difficulties. 

20. Power to make rules, 


THE FIRST SCHEDULE 
(Bee section 4 (8) ) 

Trade Marks which Esso is entitled to use 
in India and which. shall not vest in ihe 
Central Government or the Government 
Company. 


THE SECOND SOHEDULE 
(Bee section 8) 


THE ESSO (ACQUISITION OF 
UNDERTAKINGS IN INDIA) ` 
ACT, 1974 


(Act No. 4 of 1974)** 
|13th March, 1974] 


An Act to provide for the acquisition 


and transíer of the right, title and 
interest of Esso Eastern Inc. in rela-. 
tion to its undertakings in India with 
a view to ensuring co.ordinated dis: 
tribution and utilisation of petroleum 
products distributed and marketed im 
India by Esso Eastern Inc. and for 
matters connected therewith or inci- 
dental thereto. 


Whereas Esso Eastern Inc., a foreign com. 
pany, is carrying on, in India the business of 
disiribuling and marketing peiroleum pro- 
ducts manufactured by Esso Standard Refining: 
Ccmpany of India Limited and (obe India. 


- Limited, and bas, for that purpose, established 


places of business at Bombay and other places 
in India; 

And whereas it is expedient in the public 
interest that the undertakings, in Indis, of 


. Esso Hagtern Inc. should be acquired in order 


to ensure that the ownership and control cf 
the petroleum products distributed and mar. 
keted in India by the raid company are vealed: 


[**] Reasived the assent of the President on 18-8- 
1874. Act published in Gaz of Indis, 18-8- 
1974, Part II.B. 1, Ext., p. 277, 

For Statement of Objects and Reasons, see Gag. of 
India, 2¢-2-1974, Part II-S. 2, Ext., p. £6. 
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in the State-and h bo distributed as best 
to subserve the common good; 

Be it enacted by Parliament in the Twenty- 
fitth Year of thé Republic‘ of India as fol- 
lows:— . 

OHAPTER I 


PRELIMINARY 
1. Short title. 


This Act may be called the Esso Clicauiit: 
tion of Undertakings in India) Act, 1974. 


2. Definitions. 


` In this Act, unless the context otherwise 


requires, — 

(a) "appointed day’’ means: the date of 
commencement.of this Aot; 

(b) "Esso" means Esso Eastern Ino, à 
foreign company within the meaning oi 
section 591 of the Companies Act, 1956, 
incorporated under the laws of the State: of 
Delaware in the United States of America; 
and having its principal office at. 2401 Bonth 
Gessner, City of Housten, State of Texas, in 
the United States of America; 


.(c) "Eso Standard” means Esso Standard 


Refinirg Company of India Limited, being a. 


company as defined in the Companies Aot. 
1956, and baving ite registered office at ÀAdmi. 
nistration Building, Mahul, Bombay 460 074; 

(d) "Government company" means a com. 
pàny ag defined in section 617 of the Compa. 
nies Act, 1956: 

(e) "Lube India" means Lube Indis Limi. 
ted, being a company as defined in tha 
Companies Act, 1956, and having ite registered 
office at Administration Building, Corridor, 
Road, Mahul, Bombay 400 074; 

(f) “notification” means a notification pub. 
lished in the Official Gazette; 


(g) "prescribed" means prescribed by rules’ 


made under this Aci. 


OHAPTER II 


ACQUISITION OF 1H® UNDERTAKINGS 
IN. INDIa or Esso 


3. Transfer and vesting in the Central 


Government of the undertakings of. 


Es80 in India. 

On the appointed day, the right, title and 
interest of Esso, in relation to its undertakings 
in India, shall stand transferred to, and shall 
vest in, the Central Government. 


4. General effect of vesting. 


(1) The undertakings referred to in section 3 
shall be deemed, save as otherwise provided ` 


in sub-section (3), to include all assets, rights, 
powers, authorities and privileges and all pro. 
perty, movable and immovable, cash balances, 
reserve funds, investments and all other 
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rights and interests in, or arising ont of, 
euch properly as were, immediately before 
the appointed day, in the ownergbip, posses- 
sion, power or control of Esso, in relation to 


. itə undertakings in India, and all books of 
account, registers, 


recorda and all other 
documents of whatever nature relating there. 
to and shall also be deemed to include all 
borrowings, liabilities and obligations of what. 
ever kind then subsisting of Esso in relation 
to its undertakings in India. 

(2) The undertakings: referred to in sub. 
section (1) shall not include the following, 
namely :— ` 

(a) any Bbare held ds Esso in the equity 
‘capital of Esso Standard or Lube India; 

(b) any trade mark, and any right of Eso 
to usa any trade mark in ms, apecified in 
the First-Schedule; 

.(c) all patents and designa ‘registered in 
India in ihe name of Esto, 


(3) Unless otherwise expressly provided by 
this Act, all deeds, bonds, agreements, powers 
of attorney. granis of legal representation and . 
‘other instruments of whatever natura in 
relation to the undertakings of Esso in India, 
subsisting or having effect immediately before 
the apgeinted day, and to which Meso isa 
party or which are in favour of Esso shall ba 
of aw foll feree and effec: against or in favour 
of the. Central Government amd may be 
enforced or acted upon as fully and effectually 
as if in the place of Eco the Osntral Govern- 
ment had been a party thorsto or as if they 
bad been issued in favour of the Central 
Government. 


è 

(4) If,.on the appointed day, any suil, 
appeal or other proceeding ef whatever na ure; 
.in relation to the undertakings of Egso in 
India, which have been íransferied to and 
vested in the Central Goyermment under 
section 3, ia pending by or against Esso, the 
same shall not abate, be discontinued or be, 
in any way, prejudicially affected by resson. of. 
the transfer of the undertakings of Eso or of 
anything comtained in this Act, but the suit, 
appeal or other preceeding may be. continued, 
prosecuted and enforced by or’ against. the 
Central Gevermment, or, where any under. 
takieg is directed under section 7 to veet in 
any Govermment company. against the con. 

cerned Government company. 


5. Central Government to be lessee or 
tenant under certain circumstances. 
(1) Where any property is held in India by : 
Esso undor any lesse or under any right of 
(jemaney the Central Govermment shall, on 
and frem the appointed day, bs deemed to 
have Eecome the lessee or tenant, ag the case 
may be, in respect of such property aa if the 


52 [Kot 4] 


lease or tenancy in relation to such property 
had been granted to the Central Government, 
end thereupon all the rights under such lease 
or tenancy shall be deemed to have been 
transferred to and vested in the Central 
Government. 


(2) On the expiry of the term of any leage 
or tenancy referred to in sub.section (1), such 
Keasa or tenancy shall, if so desired by the 
Central Government. be renewed on the same 
terms and conditions on which the lease or 
tenancy was held by Esso immediately before 
the appointed day. 


6. Removal of doubts. 


(1) For the removal of doubts, it is hereby 
declared that the provisions of sections 3, 4 
and 6 shall apply to the extent to which any 
property apperiains to the business carried on 
by Esso in India; and to the rights and powers 
acquired, and to debts, liabilities and obliga- 
tions incurred, and to contracts, agreements 

_and other instruments made, by Esso in India, 

and to legal proceedings relating to those 
matters pending in any court or tribunal in 
Indis. - 

(2) If any question arises as to whether any 
property appertains, on the appointed day, to 
any business of Esso in India, or, whether any 

` gights, powers, liabilities or obligations were 
acquired or incurred or any contract, agree. 
ment or other instrument was made by Heso 
. for the purposes of its business in India, or 
whother any documents relate to thoge pur. 
poses, the question shall be referred to the 
Central Government which shall, after giving 
an opportunity of being heard to the persons 
interested in the matter, decide it im such 
manner a8 it may think fit. 


7. Power of Central Government to direct 
vesting of the undertakings of Esso 
in a Government company. 

'(1) Notwithstanding anything contained in 
sections 3, 4 and 5, the Central Government 
may, if it. ia satisfied that s Government sore. 
pany is willing to comply, or has complied, 
with such terms and conditioms as that Govern. 
ment may think fit to impose, direct, by 
molif&eatien, that the right, title and interest 
and the lisbilities of Esso in relation to any 
undertaking in India shall, instead of continu. 
ing to vost in the Central Gevernment, vest 
in the Gevernment company either on the 
date of the notification or on sguch earlier or 
ister date (not being a date earlier than the 
e@ppointed day) as may be specified in the 
notification, 

(2) Where the right, title and interest and 
the liabilities of Eso in relation to its under. 
takings in India vest in a Government com. 
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pany under sub-section (1), the Government 
company shall, on and from the date of such 
vesting, be deeméd to have become the owner, 
tenant or lesses, as the case may be, in rela. 
tion to such undertakings, and all the rights 
and liabilities of the- Central Government in 
relation to such undertakings shall, on and 
from the date of euch vesting, be deemed to 
have become the rights and liabilities, res. 
pectively, of the Government company. 

(3) The provisions of sub-section (2) of 
section & shall apply to a lease or tenancy, 
which vests in a Government company, as 
they apply to a lease or tenancy vested in 
the Central Government and reference there. 
in to the “Central Government" shall be 
construed a8 a reference to the Government 
company. 


8. Payment of amount. 


(1) For the transfer and vesting in the 
Central Government, under s&ectiona 3 and 4, 
of the right, title and interest of Esso in 
relation to its undertakings in Indis. and for 
the vesting in the Central Government, under | 
section 5, of the rights specified therein, there 
shall be paid by the Central Government to 
Esso an amount of rupees two crores and fifty- 
nine lakhs in such instalments and in such 
manner as is specified in the Second Schedule. 


(2) The asaount specified im eub.section (1) 
shall carry interest, free of income.tax, at 
the rate of six and a balf per cent. per annum 
from the appointed day till the date of pay. 
ment in the manner specified in the Second 


Schedule. 
OHAPTER III 
PROVESIONS RBLATING TO EMPLOYRES or Esso 


9. Transfer of service of existing em- 
ployees cf Esso. 

(1) Every whole.time officer or other em. 
ployee of Esso who was, immediately before 
the appointed day, employed by Esso in con. 
nection with its undertakings in India, and 
every whole-time officer or other employee of 
Esso who was, immediately before the appoint- 
ed day, temporarily holding any assignment 
outside India, shall, on the appointed day, 
become an officer or other employee, as the 
case may be, of the Central Government or, 
ss the case may be, the Government company 


in which the right, title and interest of Esso 


in relation to its undertakings in India have 
vested under this Act and shall hold office or 
service under the Central Government or the 
Government company, as the case may be, on 
the same terms and canditions and with the 
game rights to pension, gratuity and other 
matters as would have been admissible to him 


if there had been no such vestiug and shall 
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continue fo:do go unless snd until his em- 
ployment under the Central Government or 
the Government company, as the case may 
be, is duly terminated or until his remunera. 


`. tion and conditions of cervice are duly altered 
by the Central Government or the Govern. - 


ment company, as the case may be. 

(2) If any question arises as to whether. any 
person was a whole-time officer or other em. 
ployee or as to whether any officer oz other 
employee was employed wholly or mainly in 
connection with the undertakings of Esso in 
India immediately before the appointed day, 


or whether any whole.time officer or other. 


employes of Esso was temporarily holding 
any assignment outside Indis, the question 
shall be referred, within a period of two years 
from the appointed day and not thereafter, to 


the Central Government which shall, after- 
giving an opportunity of being heard to the: 


person concerned in the matter, decide it in 
such mawner as it thinks fit and such decigion 
shall be final. 

(3) Notwithstanding anything contained in 
the Industzial Disputes Aot, 1947, the Payment 
of Gratuity Act, 1972, or in any other law for 
the time being in force, the transfer of the 
services of any officer or other employee under 
sub-section (1) shall not entitle any such officer 
or other employee to any compensation or 
gratuity under those Aots or such other law, 
and no such claim shall be entertained by any 
court, tribunal or other authority. 


10. Provident, supérannuation, welfare 
fand, etc. 
(1) Where & provident, superannuation, 


welfare or other fund has been established by 
Esso for the benefit of the persons employed 
by it in connection with its undertakings in 
India, the moneys relatable to the employees, 
whose services are transferred by or under 
this Act to the Oentral Government or & 
Government company, shall out of the 
moneys standing, on the appointed day, to the 
aredit of such provident, superannuation, wel. 
fare or other fund, stand transferred to and 
vest in ihe Oentral Government or the Gov. 
ernment company, a8 the cage may be, free 
from any trust that may have been conatituted 
by Esso in respect thereof. 

(2) The moneys which atand transferred, 
under sub-section (1), to tha Central Govern. 
ment or a Government company shall be dealt 

with by the Central Government or that com. 
pany, as the case may be, in such manner as 
may be prescribed. 

(3) The Government company in which ihe 
undertakings of Esso in India are directed to 
be vested shall, as soon as may be after the 
date of yeating, constitute, im r:speot of ihe 
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moneys and other assets which are transferred 
io and vested in it under this section, one or 
more trusts having objects as similar to the 
objects of the existing trusts as in the circum. 
stances may be practicable, so, however, that 
the rights and interests of the beneficiaries of 
the trust referred to in sub section (1) are not, 
in any way, prejudiced or diminished. 

(4) Where all the moneys and other sssets 
belonging to an existing trust are trancferred 
to and vested in the Central Government or 
a Government company under this section, 
the trustees of such trust shall, as from the 
date of such vesting, stand discharged from 
the trust except as respects things done or 
omitted to be done before the date of such 


vostiag. 
OHAPTER IY 
MISOBLLANBOUS 


11. Effect of Act on other laws. | 


The provisions of this Act ehall have effect 
notwithstanding anything inconsistent there. 
wiih contained in any other law for the time 
being in force or in any instrument having 
effect by virtue of any law other than this Ac 
or in any decree or order of any court, tribu. 
nal or other authority. 


12. Duty to deliver possession of proper- 
ties, etc. 

(1) Where any property, appertaining to 
say undertaking of Esso in India has been 
transferred to, and vested in, the Central 
Government or a Government company under ' 
this Act :— 

(a) every person in whose possession, custody 
or-control any such property may be, shall, on 
a demand by the Central Government or the 
Government company, as the cage may be, 
deliver the property to the Centsal Govern- 
ment or the Government company, as the 
case may be, forthwith; 

(b) any person who, immediately befora 
such vesting, has in his possession, custody or ` 
control any books, documents or other papers 
relating to the undertakings of Esco in India, 
shall be liable to account for ihe said books, 
documents and gapers to the Central Govern. 


‘ment or the Government company, as the case 


may be, and shall deliver them up to the 
Central Government or that company or to 
such person as tha Central Government or 
that company may authorise in this behalf. 

(2) Without prejudice to the other provi. 
sions contained in this section, it shall be law. 


. ful for the Central Government or the Gov- 


ernment. company to take all necessary steps 
for taking possession of all properties which - 
have been transferred io and vested. in it 
under this Act. 
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13. Contracts to continue unless termi- 
nated by Central Government. 


(1) Every contract entered into by Esso for 
any service, sale or supply in India, and in 
foree immediately before the appointed day, 
shall, unless terminate 1, under sub-section (8), 
within one hundred and eighty days from the 
appointed day, continue to be of full force and 
effect .&gainst or in favour of the Central 


Government or the Government company in . 


which the undertakings of Esso in India have 
vested under this Act. 

(2) The Central Government may, if ib is 
satisfied that any contract referred to in sub. 
section (1) is unduly onerous or has been 
entered into in bad faith or is detrimental to 
_ the interests of that Government or the Gov. 
ernment company, by order in writing, either 
terminate such contract or make such altera. 
tions or modifications therein as it may think 

fit: 

Provided that the Central Government 
shall not terminate any contract or make any 
alteration or modification therein except after 
giving to the parties to the contract & reason. 


able opportunity of being heard and except: 


alter recording, in writing. its reasons fov such 
termination, alteration or modifocation, as the 
cage may be. 


14. Penalties. 

Any person. who,— 

(a) having in his possession, custody or 
.Gonirol any property forming part of any 
undertaking of Esso. in India, wrongfully with- 
holds such property from the Central Govern. 
ment or the Government company; or 

(b) wrongfully obtains possession of or 
retaing any property forming part of any 
undertakisg of Esso in India; or 

(c) wilfully withholds or fails to furnish to 
the Central Government or the Government 
company or any person specifidd by the Cen. 
tral Government or that company, any books, 
documents ov other papers relaWng to any 
undertaking of Esso in Indis which may be in 
his poseession, custody or control; or 

(d) fails to deliver to the Central Govarn. 


ment or the Government company any assets, 


books of account, registers or other documents 
in his porgession, custody or control relating 
to any undertsking of Esso in India; or 

(e) wrongfully removes or destroys any 
property pertaining to any underteking of 
Esso in Indis ; or 


(t) wrongfully uses any. property forming 


pari of the undertakings of Esso in India, 
shall be punishable with imprisonment for & 
term which may extend to two years, or with 
fine which may extend to ten thousand rupees, 
or with baths 
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15. Offences by companies. 

(1) Where an offence under this Act has 
been committed by & company, every person 
who at the time the offence was committed 
was in charge of, and was responsible to, the 
company for the conduct of the business of the 
company, as well as the company, shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against avd punished. 
accordingly : 

Provided thet nothing contained in this sub. 


' geotion shall render any such person liable to 


any punishment if he proves that the offence 


was committed without hia knowledge or that 


he had exercised all due diligence to prevent 
the commission of such offence. 


(2) Notwithstanding anything E E in 


sub-section (1), where any offence under this 


Act has been committed by & company. and it 
is proved that the offence has been committed 
with the consent or connivance of, or is 
attributable to, any neglect on the part of, 
any director, manager, secretary or other 
officer of the company, such director, manager, 
secretary or cther officer shall be deemed to 
be guilty of that offence and shall be liable to 
be proceeded against and punished accordingly. 


Eaplanation. — For the purposes of this 


' geotion,— 


(8) “company” ‘means any body corporate 
and includes & firm or other association of 
individuals; and 

(b) “director”, in relation to a firm, means 


-& partner in the firm. 


16. Protection of action taken in good 
faith, 

No suit, prosecution or other legal proceed. 
ing shall lie against the Central Government 
or the Government company or any of its 
officers or othor employees for anything which 
is in good faith done or intended to be done 
under this Act. 


17. Cognizance of offences. 

Notwithstanding anything contained in the 
Code of Criminal Procedure, 1893, no court, 
shall take cognizance of any offence against 
this Act except on a complaint, in writing, 
made by the Oentral Government or ‘any 
officer authorised in this behalf by that 
Govers ment. 


18. Indemnity. 


: Every officer of the Central Government 
and every officer or other employee of the 


- Government company shall be indemnified by 


the Central Government or the Government 
company, as the case may be, against all 
losses and expenses incurred by him in, or in 
relation to, the discharge of his duties onder 
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his Act ex3ept such as have been caused by 
his own wilful act or default: 


19.. Power to remove difficulties. 
If any difficulty arises in giving effect to the 
provisions of this Act the Central Govern. 


ment may, by order, not inconsistent with the 
provisions of this Aot, remove the difficulty :- 


Provided that no such order shall be made - 


after the expiry of a period of two yeara from 
the appointed day. 
20. Power to make rules. 

(1) The Oentral Government may, by notifi- 
‘cation, make rules to carry out the provisions 
of this Aot. 

(2) Every rule made by the Central Govern- 
mont under this Act shall be laid, es soon as 
‘may be after i$ is made, before each House of 
Parliament while it is in session for a total 
period of thirty days which may be comprised 
in one eepsion or in two or more successive 
sessions, and if, before the expiry of the 
session immedistely following the session or 
the successive sessions aforesaid, both Houses 

_ agree in making any modification in the rule 
or both Houses agres that the rule should not 


e made, the rule shall thereafter have effect ' 


only in such modified form or be of no effect, 
48 the cage may be; so, however. that any such 
modification or annalment shall be without 
prejudice to the validity of anything previ- 
ously done under that rule. 

(Contd: on Col. 2) 
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THE FIRST SCHEDULE - 
[See section 4(2)] | 
TRADE MARE WHIOH E880 JB HNTITLHD TO 
USH IN INDIA AND WHIOH SHALL NOT 
. VEST IN THE OENTRAL GOVERNMBNT 
OR THA GovERNMENT ÜoMPANY 

(a) The right of Esso to use in Incia the 
Trade Marks registered under the Trade and 
Merchandise Marks Act, 1958, by Exxon 
Corporation, a Corporation incorporated in 
the State of New Jersey, United States of 
America, and having ite principal office in 
New York, United States of America. 

(b) All Trade Marks registered in India by 
Esso under the Trade and Merchandise Marks 
Act, 1958. 

THE SECOND SCHEDULE 


(Bee section 8) 

1.. The amount specified. in section 8 shall 
be deemed to correspond to thirty lakhs, 
eighty-four thousand, six hundred and ninety 
dollars (hereafter in this Schedule referred to 
as the principal amount). 

2, The amount referred to in the foregoing 
paragraph and the interest due thereon shall 
be remitted by the Central Government to 
Esso at its principal office at 2401 South . 
Gessner, City of Houston, State of Texas, in 
the United States of America, on the dates 
and in instalments specified in the correspond- 
ing entries in the Table below, namely :— 


The Table 


Date of payment 


(i) Firat anniversary of the appointed day.. 


(ii) Second anniversary of the appointed 
day. ` i 


(iii) Third annivergary of the appointed day. 


Instalmenta 


200, 504. 85 dollars towards interest on the 

the principal amount. 

(i) 2,691,660.00 dollars towards the 
principal amount, and 

(ii) 200,504.85 dollars towards interest. - 

(i) 393,030.00 dollars towards the principal 
amount, and 

(ii) 25,640.05 dollars towards interest 


Explanation. — In this Schedule, "dollar" means the unit of currency in the United 


States of America. 


THE PRESIDENTIAL AND VICE- 
PRESIDENTIAL ELECTIONS 
(AMENDMENT) ACT, 1974 


(Act No. 5 of 1974}t 
[23rd March, 1974] 


An Act to amend the Presidential and 
Vice-Presidentis! Elections Act, 1952. 


Be it enacted by Parliament in the Twenty. 
fifth Year of the Republic of India as follows:— 


t Received the assent of the President on 28-8- 
1974, Act published in Gaz., of India, 28-8- 
1974, Pari II-S. 1, Ext, p. 287... 

For Statement of Objesta and Heasons, see Gaz. 
of Indis; 26-8-1972, Part II.8. 2, Ext., p. 838. 
For Joint Committee Report, aee Gar Loi VE 

18-11-1978, Part If-B. 3, Ext., p. 1 


1. Short title. 


This Act may be called the Presidential and’ 
Vice.Presidential Elections (Amendment) Aot, 
1974, 


2: Amendment of section 2. 
In section 2 of the Presidential and Vice. 


Presidential Elections Act, 1958 (hereinafter 


referred to as the principal Act),— 

(a). in clause (d), for the words "a member 
of either House of Parliament”, the words 
end figures “a member of the electoral college 
referred to in article 66" shall be substituted; 

(b) after clause (f), the following clause 
ghall be inserted, namely :— ; 
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'(f) "publie holiday" means any day which 
is a publio holiday for the purposes of sec. 


tion 25 of: the Negotiable Instruments, Acts’ 


1881’; 
(c) in clause (g), for the word "authorised", 
the word ' “competent” shall be substituted. | 


3. Amendment of section 4. 
In section 4 of the principal Act, foz sub. 


geotion (1), the tollowing sub-section shall be 


gubstituted, namely :— 


"(1) The Election Commission shall, by 
notification in ‘the Official Gazette, appoint for 
every election— 

(a) the last date for making nominations, 
which shall be the, fourteenth day. after -the 
date of publication of. the notification under 
this sub-section, or, if that day is a public 
holiday, the next succeeding dey which ie noi 
a publie holiday; ."  - 

(b) tHe date for-the sorntiny of nominations, 
which shall be the day immediately following 
the last date for making nominations or, .if 
that day is & public holiday, the next succeed. 
ing day which is not g public holiday; 

(c) the last” date for the withdrawal of 
candidatures, which shall be the second day 
after the date for the scrutiny of nominations 
or, if that day is a public holiday, the next 
succeeding day which is not a public holiday; 

(d) the date on which a poll shall, if neces. 
' gary, be taken, which shall be a date noi 
earlier than the fifteenth day after the last 
date for the withdrawal of the candidatures” 


4. Substitution of new sections for sec- 
tion 5. . 


For seotion 5 of the principal Act, the fol. 
lowing sections shall be substituted :— 


* 5. Public notice of election. 


On the issue of a notification under sub. 
seotion (1) of section 4, the returning officer 
for the election shall give publio notice of the 
intended election in such form and in such 
manner as may be prescribed, Inviting nomi. 
nations of candidates for euch election and 
specifying the place at which the Homing Son 
papers sre to be delivered. 


“SA. Nomination of candidates. 

Any pereon may be nominated as a candi. 
date for election to the office of President ox 
Vice-President if he is qualified to be elected 
to that office under the Constitution. 


5B. Presentation of nomination papers 

and requirements for a valid nomi- 
nation. 

(1) On or before the date appcinted under 

clause (a) of snb.section (1) of seetion 4, each 
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candidate shall, either in person or by any 
of his proposera or seconders, between the 
hours of eleven o’clock in the forenoon and 
three o'clock in the afternoon, deliver to the 
returning officer at the place specified in this 
behalf in the public notice issued under sec- 
tion 5 a nomination paper completed in the 
prescribed form and subscribed by the candi. 
date as assenting to the nomination, and 

(a) in the case of Presidential election, alo 
by atleast ten elestors ag proposers and ab 
least ten electors as seconders; 

(b) in the case of Vice-Preaidential election, 
also by at least five electors se proposers and 
ai loast five electors a8 secondess : 

Provided (hai no nomination paper'shall be 
presented to the returning officer on a day 
which is & public holiday. 
` (8) Each nomination paper shall be accom. 


- panied by a certified copy of the entry relat- 


ing to the candidate in the electoral roll for 
the parliamentary conatituency in which ite 
candidate is registered as an elector. . 


(3) The returning officer shall noi accept 
any nomination paper which is presented on 
any day before eleven o'clock in the forencon 
and after three o'clock in the afternoon. 

(4) Any nomination paper which is not re- 
ceived before three o'clock in the afternoon 
on the last date appcinted under clause (a) of 
sub-section (1) of section 4 or to which the 
certified copy referred to in sub-section (2) of 
this section is nos attached shall be rejected 
and a brief note relating to such rejection 
shall be recorded on the nomination paper 
liae. = 

(5) No elector sball aubgaribe, whether ap 
propcBer or ea seconder, more than one nomi. 


.naiion paper at the rame election and, if he 


does, his signature shall be inoperative on any . 
paper other than the one first delivered. 

(8) Nothing in thia section shall prevent 
aby candidate frem beir g ncminated by more 
than one nominaticn paper for the same 
election ; 

Provided that not more than four nomina. . 
tion papers shall te presented by or on behalf 
of any candidate or accepted by the returning 
officer. 


5C. Deposit. 


(1) A candidate eball nct be Ceemed to be 
duly nominated for elcotion unless he deposiia 
or causes to be dercsited a gum of two thou- 
rand five hundred rupees: , 

Provided that where a candidate has been 
nominated by mere than one nomination 
paper for the same election, not mors than 
one deposit shall be required of him under 
ihis gub.geetion. 
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(2) The sum required to be deposited under 
sub-section (1) shall not be deemed to bava 


been deposited under that sub-section unless 


at the time of presentation of the nomination 
paper under sub-section (1) of section 5B, the 
candidate hes either deposited or caused to be 
deposited that sam with the returning officer 
in cash or emclosed with the nomination paper 
a receipt showing that the eaid sum has been 
deposited by him or on his behalf in the Be. 
servo Bank of India or in a Government 
Treasury. 

5D. Notice of nominations and the time 

and place for their. scrutiny. 


On the presentation of a nomination paper, 
the returning officer shall — 


(a) sign thereon a certificate stating. the. 


date and time of presentation of the nomina. 
tion paper and enter thereon ita serial 
number; 

(b) inform the pereon or persone presenting 
ihe nomination paper of the date, time and 
place fixed for the gorutiny of nominations; 
and . 

(c) cause to be affixed in some conspicuous 
place in his offica a copy of the nomination 
paper as certified and numbered under 
alauso (a). 


5E. Scrutiny of nominations. 


(1) On the date fixed for the scrutiny of 
nomination under sub-section (1) of section 4, 
the candidates, one proposer or one seconder 
of each candidate and one other person , duly 
authorised in writing by each candidate, but 
no other pergon, shall be entitled to be pre- 


sent at the time of scrutiny of nominations" 


and the returning officer shall give them all 
reasonable facilities for examining the nomi. 
nation papers of all candidates which have not 
been rajected under sub-section (4) of seo. 
tion 5B. 


(2) For the removal of doubts, it is hereby 
declared that it shall not be necessary to 
sorutinisa on the date fixed for the sorutiny 
of nominations the nomination papera already 
rejected under eub-section (4) of section 5B. 


+ (3) The returning officer shall then examine 
the nomination papers and shall decide all 
objections which may be made to any nomina. 
tion paper and may, either on auch objection 
or on his own motion, after such summary 
inquiry, if any, as he thinks necessary, reject 
any nomination on ‘any of the following 
grounds :— 

(8) that, on the date fixed for the sorutiny 
of nominations, the candidate is not eligible 
for election as President or Vice-President, ag 
ihe case may be, under the Constitution; or 
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(b) that any of the proposers or seconders is. 
not qualified to subscribe a nomination paper: 
under sub-section (1) of section 6B; or 

(c) that the nomination paper is not sub. 
scribed by the required number of proposers ` 
or geconders; or 

(d) that the signature of the candidate or 
eny of the proposers or seconders is not 


‘genuine or has been obtained by.fraud; or 


(e) that there has been a failure to comply 
wiih any of ihe proxiiom af section 5B or 
section 80. - 

* (4) Nothing. contained. in clauses (5) to (e) 
of gub.cection (3) shall be deemed to autho. 
rige tha rejection of the nomination of any 
candidate on the ground of'any irregularity in 
respect of å nomination paper, if the candi. 
date has been duly nominated by means of 
another nomination paper in respect. of which 
no irregularity has been committed. 


(5) The returning officer ehall oot reject 
any nomination paper on the ground of any 
defect which is not of a substantial character. 

(6) The returning officer shall hold the 
scrutiny .on the date appointed in bhis behalf 
under clause (b) of sub-section (1) of gecticn + 
and shall not allow any adjournment of the 
proceedings except when such proceedings are- 
interrupted or obstructed by riot or open 
violence or by causes beyond his control : 

Provided that in case an objeotion is raised 
by the returning officer or is made by any 
other person the candidate concerned may be 
allowed time to rebut it not later than the 
next day but one following the date fixed for 
Scrutiny, and the returning officer shall re- ` 
cord hig decision on the date to which the 
proceedings have been adjournad. 


(7) The returning officer shall endorse on 
each nomination paper his decision accepting, 
or rejecting the same and if.the nomination 
paper is rejected, shall record in writing a. 
brief statement of his reasons for gueh re. 
jection. 

(8) For the purposes of this section, a certi. 
fied copy of an entry in the electoral roll for 
the time being in force shall be conclusive. 
evidence of the fact that the person referred 
to in that entry is an elector for that consti-. 
iuency, unless it is proved that he is subject. 
to any of the disqualifications mentioned in 
section 16 of the Representation of the People. 
Act, 1950.", 


5. Amendment of section 6. 


In section 6 of the principal Act,— 

(a) in sub-section (1), for the. worda "by his. 
proposer or seconder”, the words "by any one. 
of his proposers or seconders" shall be substi.. 
tuted; 
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(b) for sub.section (3), the following sub. 
-gection shall be substituted, namely :— 
"(3) The Returning Officer shall, on being 
. satisfied as to the genuineness of a notice of 
"withdrawal and the identity of the person 
delivering it under sub.seotion (1), cause’ the 
motice to be affixed in some conspicuous ple 
in his office.”. 


6. Amendment of section 14. 


In section 1£ of the principal Aot, for sub- 
section- (2), the following sub-section khall ke 
substituted. namely ;— 

"(9) An eleotion petition calling in question 
-an election may be presented on one or more 
-of the grounds specified in sub-section (1) of 
-~gection 18 and section 19 to the Supreme 
Oourt by any candidate at such election, or— 

(i) im the case of Presidential election, by 
‘twenty or more electors joined togethtr as 
petitioners; 

(ii) in the cess of Vice-Presidential election, 
‘by ten or more electors joined together as 
:pelitionerg."'. 


‘7. Amendment of section 18. 


For sub-section (1) of section 18 of the 
principal Act, the following sub-section shall 
‘be substitnted, namely :— 

(1) If the Supreme Court is of Spin 

(a) that the offence of bribery or undue in. 
‘fluence at the election has been committed by 
"the retarned candidate or by any person with 
the consent of the returned candidate; or. 

(b) that the result of the election has been 
"materially affected — 

(i) by the improper reception or refusal . of 
‘@ Vote, or 

(ii) by any non compliance with the provi. 
‘dione of the Constitution or of this Act or of 
‘any rules or orders made under this Act: or 

(itl) by reason of the fact that the nomi. 
nation of any candidate (other than the suc. 
-cessful candidate), who has not withdrawn his 
«candidature, has been wrongly accepted: or 

(c) that the nomination of any candidate 
bas been wrongly rejected or the nomination 
of the successful candidate has been wrongly 
raccepted; 
the Supreme Court shall declare the election 
-of the returned candidate to be void.". 


:8. Insertion of new section 20A. 
In Part IV of the principal Act, before the 


‘existing section 21, the following section shall 
be inserted, namely: —- 


-Return or forfeiture of candidate’s de. 
posit. 
' 20A. (1) The deposit made under aeo. 
-tion 60 shall either be returned to the pergon 


The Presidential & Vice-Presidential Elections (Amendment) Act, 1974 A. 1. R. 


making it or his legal representative or be - 
forfeited to the Central Government in accor- 
dance with the provisions of this section. 

(2) Except in cases hereafter mentioned in 
this section, the derosit shall be returned as 
soon as practicable after the result oF the eleo- 
tion is declared. 

(3) If the candidate is not shown in the list 
referred to in clause (b) of section 8, or if he 
dies before the commencement of the poll, . 
the deposit shall be returned as soon as prac- 
ticable after the publication of the list or after 
his death, as the case may be. 

(4) Subject to the provisions of sub-sec- 
tion (8), the deposit shall be forfeited if at the 
election where the poll has been taken, the 


‘candidate is not elected, and the number of 


valid votes polled by such candidate does not 
exceed one-sixth of the number of votes neces- 
gary to secure the return of a candidate at 
auch elegtion,". 


9, Amendment of section 21. 

In section 21 of the principal Act,— 

(1) in sub-ceotion (2),— ` 

(a) in clause (b), for the words "members 
of both Houses of Parliament", the words and 
figures "members of the electoral college re- 


` ferred to in article 66” shall be substituted; 


(b) after clause (c) the following clause shall 
be inserted, namely :— 

'(ec) the form and manner in which public 
notice under gestion 5 shall be given by the 
returning officer:”; 

"(c) for clause (g), the following clause sball 
be substituted, namely : — 

"(g) the place and hours of: polling, the 


.manner in which votes are to be given both 


generally and in the cage of illiterate voters 
or voters not conversant with the language in 
which ballot papers are printed or voter 
under physical or other disability and the 
procedure as io voting to be followed at 
elections; ; MES 

(2) after sub-section (2), the following sub. 
section shall be inserted, namely :— ; 

"(3) Every rule made under this Act shall 
be laid, as soon as may be after it is made, 
before each House of Parliament while it is 
in session, for a total period of thirty days 
which may be comprised in one session or in 
two or more successive sessions. and if, before 
the expiry of the session immediately. follow. 
ing the session or the successive sessions afore. 
said, both Houses agree in making any modi. 


- fication in the rule or both Houses agree 


that the rule should not be made, the rule 
shall thereafter have effect.only in such modi- 
fied form, or be of no effect, as the case may 
be; so, however, that any such modification or 
annulment shall be without prejudice to the 
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walidity of any thing previously.done under 


that rule,". 


THE WATER (PREVENTION 


AND CONTROL OF POLLUTION) 


ACT, 1974 
(Act No. 6 of 1974) 
CONTENTS 
CHAPTER I 
PRELIMINARY 


Short title, application. and commence. 
ment. 
. Definitions. z 
CHAPTER II 


Tap OgNTRAL AND STATE BOAROS FOR 
PREVENTION AND CONTROL OF 
WATER POLLUTION 


. Constitution of Central Board. 
. Constitution of State Boards. 


Terms and conditions of service of mem. 
bers. 


Disqualifications. 


. Vacation of seats by members. 


. Meetinga of Board. 


11. 


12. 


13. 
14. 
15. 


18. 
17. 
$8. 


. Constitution of committees. 
. Temporary association of persons with 


Board for particular purposes. 


Vacaacy in Board not to invalidate acts 
or proceedings. 


Member-Secretary and Officers and other 


employ ees of Board. 


CHAPTER III 
JoiNT BOARDS 
Constitution of Joint Boards 
Oomposition of Joint Boards. ` 
Special provision relating to giving of 
directions. 
CHAPTER IV’ 

PowRRS AND FUNCTIONS OF BOARDS 
Functions of Central Board. 
Funotions of State Board. 

Powers to give directions. 


CHAPTER V 


. PREVENTION AND CONTROL OF WATER 


19. 


20. 


ai 


POLLUTION 
Power of State Government to restrict 


the application of the Act to certain 


areas. 

Power to obtain information. 

Power to take samples of efflaents and 
procedure £o be followed in connection 
therewith. 


Tho Water (Prevention & Control of Pollution) Act, 1974 


28, 


23. 
34. 


41. 


42. 
43. 


44. 
45. 


46. 
47. 
48. 
49, 


- 50. 


B1. 


[Act 6] 59 

Reports of the result of analysis on sam. 
ples taken under Bestion 21, 

Power of entry and inspection. 


Prohibition on use of stream or well for 
disposal of polluting matter, etc. 


. Restrictions on new outlets and new dis- 


charges. 


. Provision regarding existing discharge of 


sewage or t-ade effluent. 


. Befusal or withdrawal of consent by Stato 


Board. 
Appeals. 


. Revision. 
. Power of State Board to carry ont certain 


works. 


. Furnishing of information to State Board 


. and other agencies in certain cases. 


. Emergency measures in case of pollution 


of stream or well. 


. Power of Board to make application to 


courts for restraining apprehended pol. 
lution of water in streams or wells. 


CHAPTER VI 


Fowps Accounts AND Aupit 
Oontributicns by Oentral Government. 


. Contributions by State Government. 


Fund of Osntral Board. 
Fund of State Board. 


. Budget. 


Annual report, 


. Accounts and audit. 


OHAPTER VII 
PENALTIES AND PROCEDURE 

Failure to comply with directions under 
sub.section (2) or sub. section (3) of Seo. 
tion 20 or orders issued under clause (c) 
of sub-section (1) of Section 32. 

Penalty for certain acts, 

Penalty for contravention of provisions. 
of Section 24. 

Penalty for contravention of Section 25. 
or Section 26. 

Einhanced penalty after previous convic. 
tion. 


.Publiestion of names of offenders, 


Offences by companies. 
Otfences by Government departments. 
Cognizance of offences. 
Members officers and servants of Board 
to be public servants. 
OHAPTER VII 
MIBOBLLANBOUB 
Oeniral Water Laboratory. 


60 [Act 8] 


52. State Water Laboratory. 
53. Analysts. 

54. Report of analysts, 

55. Local authorities to assist. 


56, Compulsory acquisition of land for the 
State Board. 


57, Returns and reports. 

58. Bar of jurisdiction. 

59. Protection of action taken in good faith. ' 
60. Overriding effect. 


61. Power of Central Government to super- 
sede the Central Board and Joint 


Boards. 
68, Power of State Government to supercede 
Stato Board. . 
63. Power of Central Government to make 
rules. 
+ 84. Power of State Government to make 


rules. 


THE WATER (PREVENTION 
AND CONTROL OF POLLU- 
TION) ACT, 1974 


(Act No. 6 of 1974)! 
[23rd March 1974] 


An Act to provide for the prevention 
and control of water pollution and the 
maintaining or restoring of whole- 
someness of water, for the establish- 
ment, with a view to carrying out the 
purposes aforesaid, of Boards for the 
prevention and control of water pollu- 
tion, for conferring on and assigning 
to such Boards powers and functions 
relating thereto and for matters con- 
nected therewith. 


Whereas it is expedient io provide for the 
prevention and control of water pollution and 
the maintaining or restoring of wholesomeness 
of water, for the establishment, with a view to 
‘garrying out the purposes aforesaid of Boards 
for the prevention and control of water pollu. 
tion and for conferring on and assigning to 
such Boards powers and functions relating 
thereto; 

And whereas Parliament has no power to 
make laws for the States with respect to any 
of the matters aforesaid except as provided in 
Articles 249 and 250 of the Constitution; 


And whereas in pursuance of clause (1) of 
Article 252 of the Constitution resolutione 


1 Receivad the assent of the President on 28-8- 
1974. Act published in Gaz, of India; 25-8- 
1974, Part II-B. 1. 


For Statement of Objéots and Reasons, ges Gaz. 
of India; Part Il-8. 2. 
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. and Kashmir, 


A. 1. Re 
have been passed by all the Houseg of the 
Legislatures of the States of Assam, Bihar, 
Gujarat, Haryana, Himachal Pradesh, Jammu 
Karnataka, Kerala, Madhya 
Pradesh, Rajasthan, Tripura and West Bengal 
to the effect that the matters aforesaid should 


. be regulated in those States by Parliament 


by law; 


Be it enacted by Parliament in the Twenty- 
fifth Year of the Republie of Indis: as fol- 


lows :— 
OHAPTER I 
PRELIMINARY 


m 


1. Short title, application and commence- 
ment. 


(1) This’ Act may be called the Water 
(Prevention and -Oontrol of Pollution) Act. 
1974. ` 


(2) It applies in the first instance to the 
whole of the States of Assam, Bihar, Gujarat, 
Haryana, Himachal Pradesh, Jammu and 
Kashmir, Karnataka, Kerala, Madhya Pradesh, 
Rajasthan, Tripura and West Bengal and the 
Union territories: and it shall apply to such 
other State which adopts this Act by resolu- 
tion passed in that behalf under clause (1) of 
Articole 252 of the Constitution. 

(3) It shall come into force, at once in the 
States of Assam, Bihar, Gujarat, Haryana, 
Himachal Pradesh, Jammu and Kashmir, 
Karnataka, Kerala, Madhya Pradesh, Rajas- 
than, Tripura, and West Bengal and in the 
Union territories, and in dny other State 
which adopts this Act under claure (1) of 
Art. 252 of the Constitution on the date of 
guch adoption and any reference in this Act 
to the commencement of this Act shall, in 
relation to any State or Union territory, mean 
the date on which this Act comes into force in 
such State or Union territory. 


2. Definitions, 


In this Act, unless the context otherwise 
requires.— 

(a) "Board" means the Ceniral Board or a 
State Board; 

(b) "Oentral Board" means the Central 
Board for ihe Prevention and Control ot 
Water Pollution constituted under Seotion 3; 


(c) "member'' means a member of a Board 
and includes the chairman thereof; 


(d) ‘‘oceupier” in relation to any laotory or 
premises means the person who has control 
over the affairs of the faotory or the promises 
and where the eaid affairs are entrusted to a 
managing agent, such agent shall be deemed 


.to be the oceupier of the factory or the 


premises} 
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(e) "pollution" means such contamination 
of water or such alteration of the physical, 

c53emical or biological properties of water or 
' guch discharge of any sewage or trade effluent 
or of any other liquid, gaseous or solid sub- 
atance into water (whether directly or in. 
directly) ag may, or is likely to, create a 
nuisance or render euch water harmful or 
injurious. to publie health or safety, ox to 
domestic, commercial, industrial, agricultural 
or other legitimate uses, or to the life and 
health of smimals.or plants or of aquatic 
organisms; 


(f) "prescribed" means prescribed by rules 
made under this Act by the Central Govern- 
ment or,as the cage may be, the State Govern- 
ment; 

(g) "sewage effluent" means effluent from 
any sewerage system or sewage disposal works 
and includes sullage from open drains; 


(h) "State Board" means a State Board 
for the Prevention and Control of Water 
Pollution constituted under Section 4; 


(i) "Biate Government" in relation to s 
Union territory means the Administrator 
thereof appointed under Article 239 of the 
Constitution; 

(i) “stream” includes — 

(i) river; 

. (ii) water course (whether flowing or for 
the time being dry); 

(iii) inland water (whether natural or arti- 
ficial ); 

(iv) sub terranean waters; 


(v) asa or tidal waters to such extent or, aa 
the case may be, to such poini as the State 
Government may, by notification in the 
Official Gazette, specify in this behalf; 


(k) “trade effluent" includes any liquid, 
gaseous or solid substance which is discharged 
from any premises used for carrying on sny 
trade or industry, other than domestic sewage. 


CHAPTER I 


Tan OSNTRAL AND STATE BOARDS FOR 
PREVENTION AND CONTROL OF ` 
^ —— WATER POLLUTION 


3. Constitution of Central Board. 


(1) The Central Government shall, with 
effect from such date (being a date not later 
than six months of the commencement of this 
Aot in the States of Assam, Bihar, Gojarat, 
Haryana, Himachal Pradesh. Jammu and 
Kashmir, Karnataka, Kerala, Madhya Pradesh, 
Rajasthan, Tripura and West Bengal and in 
the Union territories) as it may, by notifica- 
éion in the Official Gazette, appoint, constitute 
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8 Central Board to be called the Oengral 
Board for the Prevention and Control of 
Water Pollution to exercise the powers con. 
ferred on and perform the functions assigned 
to that Board under this Act. 


(2) The Central Board shall consist of the 
following members, namely :— 


(a) a full-time chairman, being a person 
having special knowledge or practical experi. 
eno: in respect of matters relating to the use 
and conservation of water resources or the 
prevention and control of water pollution or 
& parson having knowledge and experience in 
administering institutions dealing with the 
matters aforesaid, to be nominated by the 
Central Government; 


(b). five officfals to be nominated by the 
Central Government to represent that Govern. 
ment; 


(c) such E S of persons, not exceeding 
five, to be nominated by the Central Govern. 
ment, from amongst the members of the State 
- Boards, of whom not exceeding two shall be 
from those referred to in clause (c) of eub. 
geation (2) of Beotion 4; 


(d) three non.offüoiala to be nominated by 
the Central Government, to represent the 
interests of agriculture, fishery or industry 
or trade or any other interest which, in tha 
opinion of the Central Government, ought to 
be represented; 

(9) two persona to represent the companies 
or corporations owned, controlléd or managed 
by the Central Government, to be nominated 
by that Government; | 

(f) a full-time member secretary qualified 
in public health engineering and having admi. 
nistrative experience, to be appointed by the 
Central Government. 


(3) The Central Board shall be a body 
‘corporate with the name aforesaid having 
perpetual succession and a common seal with 
power, subject to the provisions of this Aot, 
to acquire, hold and dispose of property and 
to contract. and may, by the aforesaid name, 
sue or be sued. : 


4. Constitution of State Boards. 


(1) The State Government shall, with effect 

from such date (being a date not later than 
aix months of the commencement of thia Aot. 
in the State) as it may, by notification in the 
Official Gazette, appoint, constitute a State 
‘Board, under such name as may bo specified 
in the notification, to exercise the powers 
conferred on and perform the. functions 
assigned to that Board under this Act. 


(2) A State Board shall consist of the ie 
lowing members, namely :— 
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(a) a full.time chairman, being & person 
having special knowledge or practical experi. 
enae in respect of matters relating to the use 
and conservation of water resources or the 
prever tion and control of water pollution or a 
person having knowledge and experience in 
administering institutions dealing with the 
matters aforesaid, to be nominated by the 
State Government ; 


(b) five officiala to be nominated by the 
State Government to represent that Govern. 
ment; D 

(c) five persors io be nominated by the 
State Government from amongst the members 
of the local authorities functioning within the 
Btate ; 

(d) three non.officials to be nominated by 
the State Government to represent tbe in. 
terests of agriculture fishery or industry or 
trade or any other interest which, in the 
. opinion of the State Government, ought to be 
represented ; 

(e) two persons “to represent the companies 
or corporations owned, controlled or managed 
by the State Government, to be nominated by 
'. that Government ; 


(f) a full-time member.secretary qualified 
in publio health engineering and having ad. 
ministrative experience, to be pppainted by 
the State Government. 


(3) Every State Board shall be a body 


corporate with the name specified by the State 
Government in the notification under sub- 
section (1), having perpetual succession and a 
common seal with power, subject to the provi. 
sions of this Act, to acquire, hold and dispose 
-of property and to contract, and may, by the 
said name, sue or be sued. 


(4) Notwithstanding anything contained in 
this gestion, no State Board shall be con. 


stituted for a Union territory and in relation’ 


to & Union territory. the Oentral Board shall 
exeroige the powers and perform the functions 
of a State Board for that Union territory : 


Provided that in relation to any Union 


territory the Central Board may delegate all ' 


or any of its powers and funotions under this 
sub.section to such person or body of persons 
88 the Central Government may specify. 


5. Terms and conditions of service | of 
members. 


(1) Save as otherwite provided by or under 
this Act, a member of a Board, other than a 
member. secretary, shall hold offiee for a term 
of three years from the date of his nomination: 


Provided that a member shall, notwith. 


standing the expiration of his term, continue 
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to hold office until bis successor enters upom 
his office. 


(2) The term of office of a member of a. 
Board nominsted under clause (b) of sub. 
section (2) of Section 3 or claure (b) of sub- 
section (2) of Section 4 shall come to an end 
as soon as he ceases to hold the office under 
ihe Central Government or, as the case may 
be, the State Government, by virtue of which 
he was nominated. . 


(3) The Central Government cr, as ihe 
case may be, the Stete Government may, if it 
thinks fit, remove any member of a Board 
before the ezpiry of his term of office, after 
giving him a reasonable opportunity of show. 
ing cause against the same. ' 


(4) A member of & Board, other than the 
member.secreiary, may at any time resign his 
office by writing urder his band addreesed— 


(a) in. the case of the chairman, to the 
Central Government or, as the case ‘may be. 
the Btate Government ; and 


(b) in any other case, to the chairman of 
the Board ; 1 


and the seat of the chairmen or such other- 
member shall thereupon beconie vacant. 


(5) A member of a Board, other than the 
member-secretary, shall be deemed to, have 
vacated his seat if he is absent without resson, 
sufficient in the opinion of the Board, from 
three Gonsecutive meetings of the Board, or 
where he is nominated under c’auge (c) of sub- 
section (2) of Section 3 or under clause (c) of 
sub.section (8) of Section 4, if he cesses to be 
a member of the State Board, or as the case 
may be, of the local authority. i 


(8) A casual vacancy in a Board shall be 
filled by a fresh nomination and the person 
nominated to fill the.vacancy shall hold office 
only for the remainder of the term for which 
ihe member in whose place he was nominated. 


(7) A member of s Board shall not be 
eligible for re.nominstion for more than two. 
terms. 

(8) The other terms and conditions of 
service of a member of s Board, other than 
the chairman and member.scoretary, shall be 
such as may be prescribed. l 


(9) The other terms and conditions of 
service of the chairman shall be such as may 
be prescribed. 


6. Disqualifications. 


(1) No person shall be s member of a ‘Board. 
who— 
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(a) ig, or at any time has been adjudged 
insolvent or bas suspended payment of his 
debts or has compounded with his creditors or 


(b) Is of unsouud mind and stands so de. 
clared by a competent court or 

(c) is or has been, convicted of an offence 
which, in the opinion of the Central Govern. 
ment or, as the cage may be, of rhe Btate 
Government, involveg moral turpitude, or 


(d) is, or at any time has been convicted of 
&n offence under th 8 Àot, or . 

(e) has directly or indirectly by himself or 
by any partner any share or interest in any 
firm or company carrying on the business of 
manufacture, sale or hire of machinery, plant, 
equipment, apparatus or fittings for the treat. 
ment of a sewage or trade effluents, or 


(f) ia a director or a secretary, manager or 
other salaried officer or employee of any com. 
pany or firm having any contract with the 
Board, or with the Government conatituting 
the Board, or with a local authority in the 
State, or with a company or corporation owned, 
controlled or managed by the Government, 
for the carrying out of rewage schemes or for 
the inetallation of plants for the treatment of 
sewage or trade effluents, or 


(g) has so abused, in the opinion of the 
Central Government or as the case may be of 
the State Government, his position ss a mem. 
ber, a8 to render hig continuance on the Board 
detrimental to the interest of the general 
public. 

(2) No ozder of removal shall be made by 


ihe Central Government or the State Govern. 
ment, es the case may be, under this section 


unless the member concerned has been given’ 


& reasonable opportunity of showing cauge 
against the same. 


(3) Notwithstanding anything contained in 
sub.sections (1) and (7) of Section 6 a member 
who has been removed under this section shall 
not be eligible for re.nomination as a member. 


7. Vacation of seats by members. 


If a member of a Board becomes subject to 
any of the disqualifleetiona specified in Sec. 
tion 6, his seat shall become vacant. 


8. Meetings of Board. 


A Board shall meet at least once in every 
three months and shall observe such rules of 
procedure in regard to the transaction of 
business at its meetings as may be prescribed : 


Provided that if in the opinion of the chair. 
man, any business of an urgent nature is to be 
transacted he may convene a meeting of the 
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Board at such time as he thinks ft for the. 
aforesaid purpose. 


9, Constitution of committees. 


(1) A Board may constitute as many com- 
mittees consisting wholly of members or 
wholly of other persons or partly of members. 
and partly of other persons, and for such 
purpose or purposes as it may think fit. 


(2) A committee constituted under this sec- 
tion shall meet at such time and at such place- 
and shall observe euch rules of procedure im 
regard to the transaction of business at ite 
meetings, as may be prescribed. 


(3) The members of a committee (other 
than the members of the Board) shall be paid: 
such fees and allowances, for attending ite 
meetings and for attending to any other work 
of the Board as may be prescribed. 


10. Temporary asscciation of persons. 
with Board for particular purposes. 


(1) A Board may associate with itself im 
such manner, and for such purposes, as may . 
be prescribed any person whose assistance or ` 
advice if may desire to obtain in performing: 
any of its functions under this Ack. 


(2) A person associated with the Board: 
under sub-section (1) for any purpose shall 
have s right to take pari in the disoussions of 
the Poard relevant to that purpose, but shall 
not have a right to vote at a meeting of the: 
Board and shall not be a member for any” 
other purpose, 


11. Vacancy in Board not to invalidate: 
acts or proceedings. 


No act or proceeding of a Board or any 
committee thereof shall be called in question. 
on the ground merely of the existence of any- 
vacancy in, or any defect in the constitution- 
of the Board or such committee, as the cage: 
may be. 


12. Member-secretary and officers and: 
other employees of Board. 


(1) The terms and conditions of service of: 
the member-secretary shall be such as may be- 
prescribed. 


(2) The member.georetary shall exercise. 
such powers and perform such duties as may 
be prescribed or as may; from time to time, be. 
delegated to him by the Board or its chairman. 


(3) Subjest to such rules as may be made- 
by the Central Governmentor, as the case may 
be, the State Government in this behalf, a 
Board may appoint such officers and employees 
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as it considers necessary for the efficient por. 
. formance of its fonctions and the rules so 
made may provide for the ealaries and allow. 
not 8 and other terms and conditions of service 
of such officers and employees. ` "ud 

(4) Subject to such conditions as may be 
prescribed, a Board. may from time to time 
appoint any qualified person to be a consulting 
engineer to the Board and pay him such 
salaries and allowances and subject him to 


dt thinks fit. AM 
OHAPTER IIl 


Jormt BoARDS 
13. Constitution of Joint Boards. 
(1) Notwithstanding anything coniained in 
this Act, an agreement may be entered into— 


(a) by two or more Governments of con. 
tiguous States, or 


(b) by the Central Government (in: respect 
of one or more Union territories) and one or 
more Governments of States contiguous to 
-auch Union territory or Union territories. 


+0 be in force for such pericd and to be subject 


to renewal for such farther period, if any, as. 


may be specified in the agreement to provide 
-for the constitution of a Joint Board,— 


(i) in a case referred to in clause (s), for all 
the participating States. and 


. (ii) ins case referred to in clause (b), for 

".Xhe participating Union territory or Union 

&erritorles and the State or States. s 
(2) An agreement under this section may— 


. (a) provide, in & case referred to in clause 
(a) of sub.section (1), for the apportionment 


between the participating States and in a case - 


referred to in clause (b) of that sub-section, 
“for the apportionments between the Central 


` * Government and the participating State Gov. 


-ernment or State Governments, of the expen. 
diture in connection with the Joint Board; 


(b) determine, in a cage referred to in 
-elause (a) of sub.section (1), which of the 
participating State Governments and in case 
-referred to in clause (b) of that sub-section, 
-whether the Central Government or the parti- 
-Cipating State Government (if there are more 
than one participating State, also. which of 
the participating State Governmenta) shall 
- „exorcise and perform the geveral powers and 
‘functions of the State Government under this 
Act and the references in thi8 Act to the State 
Government shall be construed accordingly; 


(e) provide for consultation, in a case. re- 
"erred to in clause (a) of sub-section (1), be. 
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fween the participating State Governmenta' 
and in a case referred to in clause (b) of that 

gub.section. between the Central Government 

and the participating State Government or 

Btate Governments either generally or with 

reference to particular matters arising under 

ihis Act; 


(d) make such incidental and ancillary pro. 
visions, not inconsistent with this Act, as may 


: be deemed necessary or expedient for giving, 
- such other terme and conditions of service as ' 


effect to the agreement. 


(3) An agreement under this section eball 
be published, in a case referred to in clause (a) 
of sub-section (1), in the Official Gazette of 
the partic: pating States and in a case referred 
to in clause (b) of that sub.section, in the 
Official Gazette of the participating Union 
territory or Union territories and the parti. 


' eipating State or States. 


14. Composition of Joint Boards. 


(1) A-Joint Board constituted in pursuance- 
of an agreement entered into under clause (a) 
of sub.section (1) of Section 13 shall consist 
of the following members, namely :— i 


(a)a full time chairman, being & pereon 
having special knowledge or practical ex. 
perience in repeat of matters relating to the 
use and conservation of water resources or the 
prevention and control of water pollution or 
& person having knowledge and experience in: 


administering institutions dealing with the 


matters aforesaid, to be nominated by the 


. Oentral Government; 


(b) two officials from each of the. participat- 
ing States to be nominated by the concerned 
participating Btate Government to represent 
that Government; 


(c) one person to be nominated by each of 
the participating State Governments from 
amongst the members of the local authorities 
fanctioning within the State concerned; 


(d) one non-official to be nominated by each 
of the participating State Goverriments to 
represent the interests of agriculture, fishery 
or industry or trade in the State concerned or 
any other interest which, in the opinion of the 
participating State Government, is to be re. 
presented; 


(e) two persona to be nominated by the 
Central Government to represent the com- 
panies or corporations owned, controlled or 
managed by the participating State Govern. 
mentg; 


(f) a full.time member-seoretary qualified 
in public health engineering and having ad. 
ministrative experience to be appointed by 
the Central Government, 
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(2) A Joint Board constituted in pureusnce 
of an agreement entered into under clause (b) 
of eub.section (1) of Section 13 ehall consist of 
+the folloxing members, namely :— 

(2) a full.t:me chairman, being a person 
Shaving speciel knowledge or prastical ex. 


„perience in respect of ma:ters relating to the. 


-ugo and conservation of water resources or the 
:preveniion and control of water pollution or a 
¿person having knowledge and experience in 
«adminiatering institutions dealing with the 
matters aforeraid, to be nominated by the 
Central Government; 


(b) two officials to be nominated by the 
“Oentral Government from the participating 
“Union territory or each of the participating 
“Onion territories as the case may be, and two 
officials to be nominated, from the participat- 
cing State or each of the participating States, 
«a8 the case may be, by the concerned parti. 
«Bipating State Government; 


(e) one person to be nomineted by the Cen. 
"ral Government from amongst the members 
of the local authorities fanotioning within the 
„participating Union territory or each of the 
participating Union territories, a3 the case 
"may be, and one person io be nominated, from 
«amonget the members of the local authorities 
functioning within the participating State or 
-aach of the participating States as the cage 

may be, by the'concerned participating State 
«Government; 


(d) one non-official to be nominated by the 
"Üentral Government and one person to be 
nominated by the participating State Govern- 
‘ment or State Government: to represent the 
“dnterests of agriculture, fishery or industry or 

trade in the Union territory or in each of the 
“Union territories or the State or in each .of 
“the States, as the case may be, or any other 
sinterest which in the opinion of the Central 
Government or, as the case may be, of the 
‘State Government is to be represented; 


‘(e) two persona to be nominated by the 
“Central Government to represent the com- 
panies o: corporations owned, controlled or 
‘managed by the Central Government’ and 
‘situate in the participating Union territory or 
‘territories and two persons to be nominated 
“by the Central Government to represent the 
„companies or corporations owned. controlled 
-or managed by the participating State Govern. 
~mentg; . 

(f) & full time member secretary qualified 
‘In publie health engineering and having admi. 
nistrativa experience, to be appoin'ed by ihe 
"Central Government. 


(3) When a Joint Board is conetituted in 
pureuance of an agreement under clause (b) 
t gub-section (1) of Section 13, the provisions 
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of sub-section (4) of Section 4 shall cease to 
apply ia relation tò the Unioi territory for - 
which the Joint Board is constituted. 


(4) Subject to- the provisions of sub. 
section (3), the provisions of sub-section (3) of 
Section 4 and Seations 5 to 12 (inclusive) 
shall apply in relation to the Joint Board and 
its membe~-secretary 88 they apply in rela. 
tion to a State Board and its member. 
tearetary. 


(5) Any reference in this Act to the State 
Board shall, unless the context otherwise 
requires, bs construed as including a Joint 
Board. : 2 


15, Special provision relating to giving 


of directions. 


Notwithstanding anything contained in thig 
Act where any Joint Board is constituted 
under Ssction 13,— g 

(a) the Government of the Stato for which 
the Joint Board ig constituted shall be com. 
patent to give any direction under this Act 
only in cases where such direction relates to a 
matter within the exclusive territorial juris. 
diction of the State; í 


(b) the Central Government alone shall te 


. competent to give any direction unde: this 


Act where Buch direction relates to a matter 
within the territorial jurisdiótion of two or 
more State or pertaining to a Union territory.. 


OHAPTER IV 
PowRRS AND FUNOTIONS OF BOARDS 


16. Functions of Central B.ard, 


(1) Sabject to the provisions of this Act, 
the main function of the Central Board sh:ll 
ba to promote cleanliness of streams and wells 
in different areas of the States. 


(2) In particular and without prejudice to 
the generality of the foregoing function, the 
Central Board may perform all or any of the 
following functions, namely :— 

(8) advise the Central Government on any 
matter concerning the prevention and control 
of water pollution; 

(b) co-ordinate the sctivities of the State. 
Boards and resolve disputes among them; 

fe) provide technical assistance and guidance 
to the Biate Boards, carry out and sponsor 
investigatioas and research relating to pro. 
blems of water pollution and prevention, 
control or abatemens of water pollution; : 

(d) plan snd organise the training of per. 
gons engaged or to be engaged in programmes 
for the prevention. control or abatement of 
water pollution on such terms and conditions 
ag the Central Board may specify; 
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(e) organise through maga media a compre. 
hensive programme regarding the prevention 
and control of water pollution; 

(f) collect, compile and publish technical 
and ata tistical data relating to water pollution 
and the meásures devised for its effective 
prevention and control and prepare manuals, 
codes or guides relating to treatment and 
disposal of sewage and trade effluents and 
disseminate information connected therewith; 

(g) lay down, modify or annvl, in consul. 
tation with the State Government concerned, 
the standards for a stream or well : dra 

Provided that different standards may ‘be 
laid.down for the same stream or well or for 
different streams or wells, having regard to 
the quality of water, flow characteristics of the 
stream or well and the nature of the. use of 
the water in such stream or well or streams 
or wells; 

(h) plan and cause to be executed a ation: 
-wide programme for the prevention. control 
or abatement of water pollution: ` 

(i) perform güch other functions sg may be 
prescribed, 

(3) The Board may establish or ET B 
laboratory or laboratories to enable the Board 
to perform its functions under this section 
efficiently, including the analysis of samples 
of water from any stream or well or of sam- 
ples of any sewage or trade effluents. 


17. Functions of State Board. 


(1) Subjeot to the provisions of this Avt, 
Jj the fanctions of a State Board shall be— ` 


' (a) to plan a comprehensive programme for 


_ ‘the prevention, control or abatement of ‘pollu. - 


tion of streams and wells in the State and to 
secure the execution thereof; 


(b) to advise the State Government on any 
matter concerning the prevention, ponte or 
abatement of water pollution; 


(c) to collect and disseminate information 
relating to water pollution and -ihe preven- 
ction, control or abatement thereof; , 


(d) to encourage, conduet and participate 
in the investigations and ‘research: relating to 
‘problems of water pollution and prevention 
control or abatement of water pollution; 

(e) to collaborate with the Central Board 
in organising the training of persons engaged 
or to be engaged in programmes relating to 
. prevention, control or abatement of water 


pollution and to organise mags education pro. - 


grammes relating thereto; 


(f) to inspect, sewage or trade offiuents, 
works and plants for the treatment of sewage 
and trade effluents and to review plans, speci. 
fications or other data relating to plans eee up 
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for the treatment of water, works for the 

purification thereof and the system for the 
disposal of sewage or trade effluents or in 

connection with the grant of any ccnsent as 
required by this Act; 

` (g) to lay down, modify or annul effluent 


' standards for the sewage and trade effluents 


and for the quality of receiving waters (nob 
being water in an inter.State stream) result. - 
ing from the discharge ‘of effluents and to 
Classify waters of the State; ~ 

(h) to evolve economical and reliable 
methojs of treatment of sewage and trade- 
effluents, having regard tothe peculiar con. 
ditions of soils, climate and’ water resources- 
of different regions and more sepedially the - 
prevailing flow characteristics of water in 
streams and wells which render it impossible 
to attain even thd minimum degree: of 


(i) to evolve methods of utilisation of 
sewage and suitablé trade effluents in. agri- 
culture; 

(i) to evolve efficient methods of disposal’ 
of sewage and trade effluents on lend, as are 
necessary on account of the predominant oon- 
ditions cf scant stream flows that do not pio-- 
vide for major part of the year thg minimum 
degree of dilution; 

(k) to lay down standards of treatment of 
sewage and trade. effluents to be ditoharged 
into any particular stream taking into ac count 
the minimum fair weather dilution available 
in that stream and‘ the tolerance limits of 
pollution permissible in the water of the- 
stream, after the discharge of such éfflucnts; 

(1) to make vary or revoke any order— 

(i) for the prevention, control or abatement 
of discharges of waste into streama or wells, 

(i):requiring any . person concerned to- 


. construct, new systems for the disposal of 


sewage and trade effluents or to modify; alter ` 
or. extend any such existing system or to- 
adopt such remedial measures as are necersary. 
to. prevent, control or abate water po!lution; 
(m) tolay down effluent standards to be- 
complied with by persons while causing dis 
elarge of sewage or Bullage or both and to 
lay down, modify or annul effluent slardards: | 
for the sewage and trade effluents; 


(n) to advise the State Government with 
respect to the location of any industry the 


- carrying on of which is likely to pollute a- 


stream or well; 


(o) to perform euch other functions as may 
prescribed or as may, from time to time, - 
be entrusted to it by the Central Board or the 
State Government. 


(2) The Board may establish or recognise 
laboratory or laboratories to enable the Dead 
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to- perform its funotions under: this section 
efficiently, including the analysis of samples 
of water from any stream or well or of 
samples of any sewage or trade effluents. 


18. Powers to give directions. * 


In the performance of its functions under 
this Act — 

(a) the Central Board shall be bound by 
such directions in. writing as the Central 
Government may give to it; and 


(b) every State Board shall ba bound by 


such direotions in writing a3 the Central Board - 


or the State Government may give to it: 


' Provided that where a direction given by 
the Btate Government is inconsistent with the 


direction given by the Central Board. the . 


matter shall be referred to the Central 
Government for its decision. . 


OHAPTEB Y. 
PREVENTION AND CONTROL OF 
WATER POLLU MON 


19. Power of State Government to restrict 
the application of the Act to certain 
areas. 


(1) Notwithstanding anything contained in 
this Act, if the State Government, after con- 
sulta‘ion with or on the recommendation of 
the State Board, is of opinion that the pro. 
visions: of this Act need not apply to. the 
entire State; it may, by notification in the 
Official Gazette, restrict the application of 


thig Act to such area or areas a3 may be. 


declared therein as water pollution, preven. 
tion and control area or areas and thereupon 


the provisions of this Act dins apply oniy: to. 


such area OF areaa. 


(2) Each water pollution, en ad 
control area may be declared either by- refer. 
ence to a map ot by reference to the line of 


any watershed or the boundary of any diatrict ` 
or partly by one method and. partly by 


another. 

(3). The State G@étevamenl may, by noti. 
fication in the Official Gazette, — 

(a) alter any water pollution, pievéntion 
and control area whether by: way of extension 
or reduction; or 

(b) define a new water pollution, moralan 
and control area in which may be merged one 
or more water pollution, prevention and con. 
trol areas, or any part or parts thereof. 


. 20. Power to obtain information. 


(1).For the purpose of enabling a State 
"Board to perform the functions conferred on 
it by or under this Act, the State Board or 
any officer empowered by it in that behalf, 
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may make surveys of any area and gauge and 
keep records of the flow or volume and other 
characteristics of any stream or well in such 
area, and may take steps for the measure. 
ment and recording of the rainfall in such 
area or any part thereof and for the installa. 
tion and’ maintenance for those purposes of 
gauges or other appáratu: and works connect. 
ed therewith, and carry out stream survoyg 
and may take auch other steps as may be 
necessary in order to obtain any information 
required for the purposes aforesaid, 

(2) A State Board -may give directions 
requiring any. persan who ia its opinion ig 
abstracting water from any such atream or 
well in the area in quanti‘ies which are sub. 
stantial in relation to the flow or volume of 
that stream or well or is Cischarging sewage 


- or trade effluent into any such stream or well, 


to give auch information as to the abstraction 
or the discharge at auch times and in such 


‘form as may be specified in the directions, 


(3) Without prejudice to the provisions of 
sub.:ection (2), a State Poard may, with a 
view to preventing or controlling pollution of 
water, give directions requiring any person 
in-charge of any e.tablishment where any 
industry or trade ia carried on, to furnish to 
it information regarding the construction, 
inatallation or operation of auch establishment 
or of any disposal system or of any extension 
or addition thereto in such establishment and 
such other particulars as may be prescribed. 


21. Power to take samples of effluents 
and procedure to be followed in 

. connection therewith. 
` (1) A State Board or any officer empowered 
by it in this behalf shall have power to iake 
lor the purpose ‘of analysis samples of water 


: from any stream or well or samples of any 


sewage or trade effluent which is passing from 
any plani or vessel or from or over any place 
into any such stream or well. 

(2) The result of any analysis of a sample 
of any sewage or trade effluent taken under 
sub-section (1) shall not be admissible in 
evidence in any legal proceeding unlesa the 
provisions of aub-seotions (3), (4) and (5) are 
complied with, 

(3) Subject to the provisions of sab-sections 
(4) and (5), when a sample (composite or 
otherwise as may be warranted by the process 
used) of any sewage or trade effluent is taken 


. for analysis under sub-section (1), the person 


taking the sample shall — 

(a) serve on the person in-charge of, or 
having control over, the plant or vessel or in 
occupation of the place (which person ig here. 
inafter referred to as the ocoupier) or any 
agent of such occupier, a no!ioe, then and 
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there in such form as may be prescribed of his 
intention to have it to analysed; 

. (b) in the presence of the occupier or his 
agent, divide the sample into two parts; 

(e) cause each part to be placed in & con. 
tainer which shall be marked and sealed and 
ehall also be signed both by the person taking 
the gample and the occupier or his agent; 

(d) send one container forthwith,— 

(i) in a cage where such sample is taken 
from any area situgted in a Union territory, 
to the laboratory establishel or recognised by 
the Central Board under Section 10; and 

(ii) in any other case, to the laboratory 
established or recognised by the State Board 
under Section 17; 

(e) on tha request of the occupier or his 
agent, send the cecond container.— 

(i) in a case where such sample i: taken 
from any area situated in a Union territory, 
to the laboratory established or specified under 
sub-section (1) of Section 51; and 

(ii) in any other case, to the laboratory 
es‘'ablished or specified under sub-section (1) 
of Section 52. 

(4) When a sample of any sewage or trade 
effluent is taken for analysis under sub-sec- 
tion (1) and the person taking the sample 
serves on the occupier or his agent, a notice 


under clause (a) of sub-section (3) and the. 


occupier or his agent wilfully absenta himself, 
- then, the sample so taken shall be placed in a 
container which shall be marked and sealed 
end shall also be signed by the person taking 
the sample and the same shall be sent 
forthwith by such person for anslysis to the 
laboratory referred to in sub-clause (i) or tub. 
clause (ii). as the case may be, of clause (e) 
of sub-section (3) and such person shall inform 
ihe Government analyst appointed under sub. 
section (1) or sub.section (2), as the case may 
be. of Section 53, in writing about tke wilful 
abecnce of the occupier or his agent 
(5) When a sample of any sewage or trade 
effluent is taken for analysis under sub. 
section (1) and the person taking the sample 
seryes on the occupier or his agent a notice 
onder clause (a) of sub-section (3) and the 
oocupier or his agent who is present at the 
time of taking the sample does not make a 
request for dividing the rample into two parts 
as provided in clause (b) of sub.section (3), 
then, the sample eo taken shall be placed in 
a container which-shall be marked and sealed 
and shall also be signed by the person taking 
ihe sample and the same thall be sent 
forthwith by such person for analysis to the 
laboratory referred to in sub.clauge (i) or sub. 
‘clause (ii), ag the cass may be, of clause (d) 
of sub section (3). 
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22. Reporta of the result of analysis on 
samples taken under Section 21. 


(1) Where a sample of any sewage or trade 
effluent has been sent for analysis to the 
laboratory established or recogn'sed by the 
Central Board or, as the ca:e may be, the 
State Board, the concerned Board analyst 
appointed under sub-section (3) of Section 53 
shall analyse the sample and submit a report 
in the prescrijed form of tha result of such 
analysis in triplicate to the Central Board or 
the State Board, as the cage may be. 


(2) On receipt of the report under sub. 
section (1), one copy of the report shall be 
sent by the Central Board cr the State Board, 
as the case may be, to the cecupier or his 
agent referred to in Section 21, another copy 
shall be preserved for production before the 
court in case any legal proceedings are taken 
against him and the other copy shall be kept 
by the concerned Board. 


(3) Where & sample has been sent for 
analysis under clause (e) of sub-section (3) or 
sub-section (4) cf Section 91 to any laboratory 
mentioned therein, the Government analyst 
referred .(o in that sub-section shall analyse 
the sample and submit a report in the preg. 
Gribed form of the result of the analysis in 
triplicate to the Central Board or, as ite cage 
may be, the State Board which shall comply 
with the provisions of sub-section (8). 


(4) If there is any inconsistensy-or discre- 
pancy between or variation in the results 
of, the analysis carried ont by ihe labora'ory 
established or recognised by the Central Board 
the Sate Board, as the case may be, and 


‘that of the laboratory established or specified 


under Section 51 or Section 52, as the case 
may be, the report of the latter-shal! prevail. 


(5) Any cost incurred in getting any 
sample analysed at the request of the occupier 
or his sgent shall be payable by such occupier 


_or his agent and in case of default the same 


shall be recoverable from him aa arrears of 
land revenue or of public demand, 


23. Power of entry and inspection. 


(4) Bubject to the provisione of this section, 
any person empowered by a State Board in 
this behalf shall have a right at any time to 
enter, with such assistance as he considers 
necessary, any place— ` 


(a) for the purpose of performing any of 
the functions of the Board entrusted to him ; 

(b) for the purpose of determining whether 
and if go in what manner, any such functions’ 
are to be performed or whether any provi- 
sions of this Act or the rules made thereunder 
of any notice, order, direction or suthorisa. 
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tion served, made, given, or granted under 
this Act is being or has been complied with ; 

(e) for the purpose of examining any plant, 
record, register dcoument or any other material 
object or for conducting a search of any place 
in which he bas reason to believe that an 
offence under this Act or the rules made there- 
under has been or is being or is ebout to be 
‘committed and for seizing any such plant, 

. record, register doaument or other material 
object, if he ha: reason to believe that it may 
furnish evidence of the commission of an 
offence punishable under this Act or the rules 
made thereunder : 

P.ovided that the right to enter under this 
sub-section for the inapection.of a well shall 
be exercised only at reasonable hours in & 
case where such well is situated in any pre. 
mices used for residential purposes and the 
water thereof is used exclusively for domestic 
purposes. 

(3) The provisions of the Code of Oriminal 
Procedure, 1898 (5 of 1899), or, in relation to 


the State of Jammu and Kashmir, the provi- 


giona of any corresponding law in force in 
that State, shall, so far as may be, apply to 
any search or seizure under this section as 
they apply to any search or seizure made 
under the authority cf a warrant issued under 
Section 98 of the said Code, or: as the case 
may be under the corresponding provibiona of 
the said law. 


Explanation.—For the purposes of this gcc. 
tion “place” includes vessel, ] 


24. Prohibition on use of stream or well 
for disposal of polluting matter, etc. 
(1) Subject. to the provisions of this sec. 
tion,— l erm 
(a) no person shall knowingly cause or 
permit any poisonous, noxious or polluting 
matter determined in accordance with such 
standards as may be laid down by the State 
Board to enter (whether directly or indirectly) 
into any stream or well ; or 


(b) n>. person shall knowingly cause or 
permit to enter into any stream any other 
matter which may tend, either directly or in 
combination with similar matters, to impede 
the proper flow of the water of the stream in 
a manner leading or likely io lead to a Bub. 
stantial aggravation of pollution due to other 
causes or of its consequences. 

(2) A person shall not be guilty of an 
offence under sub-section (1), by reason only 


of having done or caused to be done any of the 


following acts, namely :— 

(a) constructing, improving or maintaining 
in or across or on the bank or bed of any 
stream any building, bridge, weir. dam, sluice, 
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dock, pier, drain or sewer or other permanent 
works which he has 4 right to constrict, 
improve or maintain ; 

(b) depositing any materials on tha bank or 
in the bed of.any stream for tha purpose of 
reclaiming land or for supporting repairing or 
protecting the bank or bed of such atream 
provided such materials are not capable of 
polluting such stream ;: 


(c) putting into any stream any Band or 
gravel or other natural deposit which haa 
flowed from or been depotited by the current 
of such stream ; 

(d) causing or permitting, with the consent 
of the State Board, the deposit aconmulated 
in a well, bond or reservoir to enter into any 
stream, à 


(3) The State Government may, after con- 


` gultation with, or on the recommendation of 
. the Btate Board, exempt, by not:fication in 


the Official Gazette, any person from the 
operation of sub.section (1) subject to auch 
conditions, if any, a3 may be specified in the 
notification ‘and any condition so specified 
may by a like notification’ be altered, varied 
or amended, 


25, Restrictions on new outlets and new 
discharges. 


(1) Subject to the provis ont, of. this section 
no person shall without the previous consent 
of the State Board, bring into ase any new or 
altered outlet for the discharge of sewage or 
trade efflaent into a stream or well or begin 
to make any new discharge of sewage or trade 
effluent into a stream or well. 


(2) An application for consent of the State 
Board under sub-section (1) shall be made in 
the prescribed form and shall contain parti- 
culars regarding the proposed construction, 
installation or operation of the industrial or 
commercial establishment or of any treatment 
and disposal system or of any extension or 
addition thereto and auch other particularas aa 
may be presoribed. 


(3) The Btate Board may make such inquiry 
as it may deem fit in respect of the applica- 
tion for consent referred to in gub.section (1) 
and in making any such inquiry sha'l follow 
guch procedure as may be prescribed. 


(4) The State Board may grant ita consent 
referred to in sub-section (1), subject fo such 
conditions as if may impose. being— 

(a) in the case of anew or altered outlet, 
conditions as to the point of discharge into the 
stream or well or the construction of the 
outlet. or as to the usa of that outlet or any 
other outlet for sewage or trade effluent from 
the same land or premises; and 
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(b) in the case of & new -discharge, condi. 
tions as to the nature and composition, tempe. 
rature, volume or rate of discharge of the 
effluent from the land or premises from which 


_the new discharge is to be made, 


and any such conditions imposed shall be 
binding on asy person using the outlet, or 
discharging the effluent from the land or pre- 
mises aforesa!d. 


(5) Where, without the consent of the State 
Board, a new.or altered outlet is brought into 
use for the discharge of sewage or trade 
effluent into a stream or well or a new dis. 
charge of sewage or trade effluent is made, the 
State Board may serve on the person using 
the outlet or making the discharge, as the case 
may be, & notice imposing any such condition 
as it might have imposéd on an applications 
for its consent in respect to such outlet or 
discharge. 


(6) Hvery State Board shall maintain a 
register Containing such particulara of the 
conditions imposed under this section in rela- 
tion to outlets or in relation to effluent from 
land or premises in its jurisdiction and as are 
for the time being in force (other than the 
conditions to be satisfied before an outlet is 
brought into use or a new discharge is made) 
and so much of the register as relates to any 
outlet, or to any effluent from such land or 
premises shall be open to inspection at all 
reasonable hours by any person interested in, 
or affected by, the outlet, or in the land or 
premises, as fhe case may be, or by any person 
authorised by him in this behalf and the condi. 
tions so contained in such register shall be 
conclusive proof that the consent was granted 
subject to such conditions. 


(7) The consent referred to in sub.sec. 
tion (1) shall unless given or refused earlier. 
be deemed to have been given unconditionally 
on the expiry of a period of four months of 


the making of an application in this behalf 


complete in all reapeots to the State Board. 


(8) For the purposes of this section and 
sections 27 and 30,— 


: (a) the expression "new or altered outlet" 
means any outlet which ia wholly or partly 
constructed on or after the commencement of 
this Act or which (whether so constructed or 
not) is substantially altered after such com. 
mencement; 


(b) the expression "new discharge” means a 
discharge which is not, as respects the nature 
and composition. temperature, volume, and 
raie of discharge of the effluent substantially 
a continuation of a discharge made within the 
preceding twelve months (whether by the 
same or a different outlet), go however that a 
discharge which is in other respects a conti. 
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nustion of previous discharge made as afore- 
said shall not be deemed to be a new discharge 
by reason of any reduction of the temperature 
or volumes or rate of discharge of the effluent 
as compared with the previous discharge. 


26. Provision regarding existing dis- 
charge of sewage or trade effluent. 

Where- immediately before the commence- 
ment of this Act any person was discharging ` 
any sewage or trade effluent intoa stream or- 
well, the provisions of Section 25 shall so far 
ag may be, apply in relation to such person as 
they apply in relation to the person referred 
to in that section subject to the modification 
that the application for consent to be made 
under sub-section (2) of that section shall be 
made within a period of three months of the 
constitution of the State Board. 


i 27. Refusal or withdrawal of consent by 


State Board. 


.(1) A State Board shall not grant its con. 
sent to tho bringing into use of a new or 
altered outlet unless the outlet is 80 cons- 
tructed as to comply with any conditions im- 
posed by the Board $> enable if to exercise its 
right to take samples of the effluent, 


(2) A State Board may from time to time 
review any condition imposed under Beo- 
tion 25 (other than a condition to be satisfied 
before an outlet is brought into use or & new 
discharge is made), or under Section 26 and 
may serve on the person using the outlet or 
making the discharge, as the case may be, a 
notice, making any reasonable variation of or 
revoking any such condition. 

(3) Any condition imposed under Section 25 
or Section 26 shall be subject to any variation 
made under sub-section (2) and shall continue 
ia force until revoked under that sub section. 


28. Appeals. 

(1) Any person aggrieved by an order made 
by tbe State Board under Section 20, Sec. 
tion 26 or Section 27 may, within thirty days, 
from the date on which the order is com. 
municated to him, prefer an appesl to such 
authority (hereinafter referred fo as the 
appellate authority) as the State Government 
may think fit to constitute : 

Provided that the appellate authority may 
entertain the appeal after the expiry of the 
said period of thirty days if euch authority is 
satisfied that the appellant was prevented by 
sufficient .cause from filing the appeal in time. 

(2) An appellate authority shall consist of 
three persons. 

(3) The form and manner in which an 
appeal may be preferred under sub-section (1), 
the fees payable for such appeal and the pro. ` 
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-elure to be followed by the appellata autho- 
rity shall be suh as may be prasoribed. 


(4) Oa reselpt of an appeal preferred under 
sub-section (1), the appellate authority shall, 
after giving the appellant and the State Board 
40 opportanity of being heard, disposa of ihe 
-appeal a3 expeditiously as possible. 

(5) It the appellate authority determines 
that any condition imposed, or the variation 
-of any condition, as ths case may be, was 
Amreasonable, then, — 

(a) where the appeal is in respect of ths 
amreasonablsnes) of any condition imposed, 
Bach authority may direob either ths; the 

. Gonlition shall be treatel as annulled or that 
‘there shall be substituted for it such condi. 
; tion 81 appaars i5 it to be reasonable; 

(b) where the appeal is in respec) of the 
"un :easonablenegs of any variation of a condi. 
ion, such authority may direct either that the 
condition shall be treated as continuing in 
Yores unvaried or that it shall be varied in 
auch manner a8 appears to it to be reasonable. 


29. Revision. 


(1) The State Government may at any 
time either of iti own motion or on an appli. 
oation made to it in this behalf, call for the 
records of any case where an order has been 
made by the State Board under Section 25, 
"Bection 26 or Section 27 for the parpos3 of 
satisfying itsalf as to ths legality or propriety 
. "of ‘any such order ani may pass such order in 
relation thareto a1 i$ may think fit : 


Provided that the State Government shall 
mot pass any order under this sub-section 
without affording the State Board and the 
peraon who may be affeated by such order a 
reasonable opportunity of being heard in the 
matter. 


(2) The State Government shall not revise 
any order made under Section 25, Section. 86 
or Section 27 where an appeal against that 
order lies to the appellate authority, but has 
Aot been preferred or where an appeal has 
been preferred gush appeal is pending before 
ths, appellate authority. 


30. Power of State Board to carry out 
` "certain works. 


(1) Where under thia Act any conditions 
have been imposed on any person for bring. 
ing into use any new or altered outlet for tha 
discharge of sewage or trade effluent into s 
stream or well or for making any new dis- 
charge of sewage or trade efluent inio.a 
Stream or well or on any person who, imme. 
diately before the commencement of this Act, 
(às digoharging any s3wage Or trade effluent 
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connection therewith and sush` work has not 
been executed within such time as may be 
specified in this behalf, the State Board may 


,Berve on the person concerned a notice requir- 


ing him within such time (not being less than 
thirty days) &8 may be specified in the notice 
to execnte the work specified therein. 


(2) If the person concerned fails to execute 
the work as required in the notice referred 


to in sub.section (1), then, after the expira- - 


tion of the time specified in the said notice, 
the State Board may itself execute Or cause 
to be executed-such work, 

(3) All expenses inourred by the Siate 
Board for the execution of the aforesaid work 
together with interest, at such rate as the 
State Government may, by order, fix, from 
the date when a demand for the expenses is 
made until it is paid, may be recovered by 
that Bosrd from the person concerned, as 
arreara of land revenue, or of public demand. 


31 Furnishing of information to State 
Board and other agencies in certain 
cases. 


(1) If at any place where any industry or 
trade is being carried on, due to accident or 
other unforeseen act or event, any poisonous, 
noxious or polluting matter is being dis. 
obarged, or is likely to be discharged into a 
stream or well and, as a result of such dis. 
charge, the water in such stream or well is 
being polluted, or is likely to be polluted, 
then, the peraon in.charge of such place shall 
forthwith intimate the occurrence of such 
&cident, act or event to the State Board and 
to such other authorities or agencies as may 
be pregeribed. 


(2) Where any local authority operates 
any sewerage system or sewage works, the 
provisions of gBüb.seotion (1) shall apply to 
such local authority a3 they apply in relation 
to the person in-charge of the place where 
any industry or trade is being carried on. 


32. Emergency measures in case of bot: 
lution of stream or well. 


` (1) Where it appears to the State Board 
that any poisonous, noxious or polluting 
matter is present in any stream or well or 
has entered into that stream or well due to 
any accident or other unforeseen act or event, 
and if the Board is of opinion that it is 
necessary or expedient to take immediate 
action, it may for reasons to be recorded in 
writing, carry out such operations ag lt may 
consider necessary for all or any of the 
following purposes, that i ig to pay,— 


\ 
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(a) removing that matter from the stream 
or well and disposing it of in such manner as 
the Board-considers appropriate; . 

(b) remedying or mitigating any pollution 
caused by its presence in the stream or well; 


(c) issuing orders immediately restraining 


or prohibiting the person concerned from dis- 


_ charging avy poisonous, noxious or polluting 
matter into the stream or well, or from 
making inganitary use of the stream or well. 


(3) The power conferred by sub-section (1) 
does not include the power to construct any 


works other than works of a temporary charac. 


ter which are removed on or before the com. 
pletion of the operations. 


33. Power of Board to make application 
to courts for restraining apprehend. 
ed pollution of water in streams or 
wells. 


(1) Where it is apprehended by a Board 


that the water in any stream or well is likely 
to be polluted by reason of the dispo:sl of 
any mattor therein or of any likely disposal 
of any matter therein, or otherwise, the 
Board may make an application to a Court, 
not inferior to that of a Presidency Magia. 
trate ora Magistrate of the first class, for 
restraining the perron who is likely to cause 
such polluiion from so causing. 


(2) On receipt of an application under sub- - 


section (1) the Court may make euch order aa 
it deems fit. 


(3) Where under sub.geotion (2) the Court 
makes an order restraining any person from 
pollution the water in any stream or well, it 
may in that order— — 


(i) direct the person who is likely to cause 
‘or has caused the pollution of the water in the 
stream or well, to desist from taking ‘such 
action a3 is likely to cause pollution or, as the 
case may be, to remove from such stream or 
well, auch matter, and 


(ii) authorise the Board, if the direotion 
onder claute (i) (being a direction for the re- 
‘moval of any matter from such stream or 
well) is not complied with by the person to 
whom such direction js issued, to undertake 

‘the removal and disposal of the matter in 
such manner as may be specified by the Court. 


(4) All expenses incurred by the Board in 
removing any matter in pursuance of the 
authorisation under olause (i) of sub-seo. 
iion (3) or in the disposal of any- such matter 
may be defrayed out of any morey obtained 
-by the Board from such dispossl, and any 
balance outstanding shall be recoverable from 
the person concerned as arrears of land re. 
venue or of public demand, 
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34. Contributions by Central Govern-- 
ment. 


The Central Government may, aftec due: 
appropriation made by Parliament by law im 
this behalf, make in each financial year such. 
contributions to the Central Board as it may 
think necessary to enable the Board io per.. 
form its functions under this Act. 


35. Contributions by State Government. | 


The State Government may, after due ap- 
propriation made by the Legislature of the: 
State by law in this behalf, make in each. 
financial year such contributions to the State- 
Board as it may think necessary to enable 
tbat Board to perform iia functions under this 
Act. 


36. Fund of Central Board. 


(1) The Central Board shall have its own: 
fund, and all sums whieh may, from time te 
time, be paid to it by the Central Govern- 
ment and all other reseipt (by way of gifte, 
grantas donations, benefactions or otherwise) 
of that Board shall be carried to the fund 
the Board and.all payments by the Board: 
shall be made therefrom. 


(2) The Central Board may expend sue 
sums as it thinks fit for performing its func. 
tions under this Act, ani such suns shall be 
treated as expenditure payable out of ihe: 
fund of that Board. - 


37. Fund of State Board. 


(1) The Sta'e Board shall have ite owm 
fund, and the sums which may, from time te 
time, be paid to it by the State Government’ 
ani all other receipts (by way of gifts, granta, 
donations, benefaetiona or otherwise) of that 
Board eha!l be carried to the fund of the 
Board and all payments by the Board skalk 
be made therefrom. 


(2) The State Board mày expend such» 
sums as it thinks fit for performing ite fume. 
ilons under this Act, and such sums shall be 
treated as expenditure payable out of the fund 
of that Board. - 


38. Budget. 


The Central Board or, ag the case may bor 
the State Board shall, during each financial! 
year, prepare, in such form and at suek time. 
as may be prescribed, a budget in respect of: 
the financial year next ensuing showing the: 
estimated receipt and expenditure, and copies 
thereof shall be forwarded to the Central 
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Government or, as the case may be. the State 
Govern ment. 


39. Annual report. 


(1) The Central Board shall during each 
financial year, prepare, in such form and at 
such time as may be presaribed, en annual 
report giving a true and full eccount of ita 
activities during the previous financial year 
‘and copies thereof shall be forwarded to the 
Central Government and that Government 
shall cause every such report to be Jaid before 
both Houses of Parliament within six months 
of the date on which it is received by that 
Government, 


(2) The State Board shall, during each 
financial year, prepare, in such form and at 
such tima as may be prescribed, an avnual 
report giving a true and full account of its 
activities during the previous financial year 
and copies thereof shall be forwarded to the 
‘State Government and that Government shall 
Gauge every such report to be laid before the 
State Legislature within a period of aix 
months of the date on whioh i$ is received by 
that Government, 


40. Accounts and audit, 


(1) Every Board shall maintain proper ac. 
counts and other relevant records amd prepare 
an annual statement of accounts in such form 
as may be preesribed by the Central Govern- 
‘ment or, as the case may be, the State Gv. 
ernment. 


(2) The accounts of the Board shall be 
audited by an auditor duly qualified ʻo act as 
an’ auditor of companies under Section 226 of 
the Companies Act, 1956 (1 of 1956). 


(3) The said auditor shall be appointed by 
ihe Central Government or, aa the case may 
be, the State Government on the advice of 
the Comptroller and Auditor General of India. 


(4) Every anditor appointed to andit the 
acolunta of the Board under this Aot shall 
have tha right £2 demand the production of 
-books, accounts, coanected vouchers and other 
documents and papers and to inspect any of 
the offices of the Board. 

(5) Every such auditor shall send a copy of 
of his raport together with an audited copy of 
the accounts to the Central Government, or 
548 the case may be, the State Government, 


(6) The Central Government shall, as’ soon 
as may be after the receipt of the audit report 
under sub-section (5), causa the same to be 
laid bafore both Honzes of Parliament, 


(i) The State Government shall, as soon 
as may be after the receipt of the audit report 
under sub section (5), cause the same to be 
laid before the State Legislature, 
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CHAPTER VII 
PENALTIES AND PROCEDURE 


41. Failure to comply with directions: 
under sub section (2) or sub- 
section (3) of Section 20 or orders. 
issued under clause (c) of sub-- 
section (1) of Section 32. 


(1) Whoever fails to comply with any- 
direction given under sub-section (2) or sub. 
section (3) of Section 20 within such time as. 
may be specified in the direction or faile to~ 
comply with any. orders issued onder olavae (o) 
of subsection (1) of Sestion 32 shall, on- 
conviction, be punishable with imprisonment: 
for a term which may extend to three monthe: 
or with fine which may exten! to five thou. 
sand rupees or wilh both and in case the 
failure continues, with an additional fina 
which may extend to one thousand rupees for 
every day during which such failure conti. 
nues after the conviction for the first such: 
failure. 


(2) Whoever fails to comply with any direo- 
tion issued by a court under sub-section (2) 
of Sestion 33 shall, on conviction, be punish. 
able with imprisonment for a term which may 
extend to three months or with flne which 
may extend to flee thousand rupees or with: 
both and in case the failure continues, with 
an additional fine which may extend to one. 
thousand rupees for every day during wh eh: 
such failure continues after the conviction for 
the firat such failure. 


42. Penalty for certain acts. 
(1) Whoever — 


(a) destroys, pulla down, removes, injuriet: 
or defaces any pillar, post or stake fixed in 
the ground or any notice or other matter put 
up, inseribed or placed, by or under the autho. 
rity of the Board, or 


(b) obstructs any person aotiog under the 
orders or direolions of the Board from exer. 
cising his powers and performing his functions 
under this Act, or 


(o) damages any works or property belong.. 
ing to the Board, or 

(d) fails to furnish to any officer or other- 
employee of the’ Board any information. 
required by him for the purpose of this. 
Aot, or 

(e) fails to intimate the occurrence of any: 
accident or other unforeseen act or event. 
under Section 31 to the Board and other 
authorities or agencies as required by that, 
section, or 

(f) in giving any information which he is 
required to give under this Act, knowingly ox 
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wilfully makes a statement which is false in 
-any material particular, or 

(g) for the purpose of obtaining any con. 
^gent under Bection 25 or Section 36 know. 
ingly or wilfully makes a ‘statement which 
‘is false in any material partionlar, 
shall be punishable with imprisonment for & 
"erm which may extend to three months or 
‘with fine which may extend to one thousand 
rupees or with both. 

(2) Where for the grant of a consent in 
pursuance of the provisions of Bection 25 or 


"Beotion 26 the use of a meter or gauge or other. 


measure or monitoring device is required and 
‘auch device is used for the purposes of those 
. provisions, any person who knowingly or wil. 
fully altera or interfers with that device go as 
‘to prevent it from monitoring or measuring 
sorrectly shall be punishable with imprison. 
ment for a term which may extend to three 
‘months or with fine which may extend to one 
‘thousand rupees or with both. 


43, Penalty for contravention of provi- 
sions of Section 24. 


Whoever contravenes the provisions of 
Section 24 shall be punishable with imprison- 
ment for a term which aball noi be less than 
six months but which may extend to six years 
and with fine. 


44, Penalty for contravention of Section 25 
or Section 26. 


Whoever contravenes the provisions of 
Section 25 or Section 26 shall be punishable 
with imprisonment for a term which shall not 

` be less than six months but whioh may extend 
$9 six years and with fine. 


45. Enhanced penalty after previous con- 
viction. 

If any person who hag been convicted of 
‘any offence under Section 24 or Section 25 
or Section 26 is again found guilty of an 
offence involving a contravention of the same 
provision, he ehall, on the second and on 
-every subsequent conviction, be punishable 
‘with imprisonment for a term which shall not 
be lesa than one year but which may extend 
‘40 geven years and with fine: 


Provided that for the purpose of this section 
mo cognizance shall be taken of any conviction 
made more than two years before the com. 
miselon of the offence which is being punished. 


_46. Publication of names of offenders. 


If any person convicted of an offence under 
thi; Act commits a like offence afterwards it 
:Shall be lawful for the court before which the 
second or subsequent conviction takes place 
‘to cause the offenders name and place of 
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residence, the offence and the penalty imposed 
to be published at the offender's expense in 
such newspapers or in such other menner as 
the court may direct and the expenses of 
such publication shall be deemed to be part of 
the cost attending the conviction and shall be 
recoverable in the same manner as a ae j 


47 Olfences by companies. 


(1) Where an offence under this Act has 
been committed by & company every person 
who at the time the offence was committed 
was in charge of, and was responsible to the 
company for the conduot, of the business of 
the company, as well as the compsny, shall 
be deemed to be guilty of the offence and 
shall be liable to be proceeded against and 
punished accordingly : 


Provided that nothing contained in this 
sub.section shall render any auch person liable 
to any punishment provided in this Aot if he 
proves that the offence was committed without 
his knowledge or that he oxercised all due 
diligence to prevent the commission of such 
offence. 


(à) Notwithstanding anything contained in 


.Bub.section (1), where an offenca under this 


Act has been committed by a company and 
itis proved that the offence has been com. 
mitted with the consent or connivance of or, 
is attributable to any neglect on the part of, 
any direstor, manager, secretary or other 
officer of the company, such director, manager, 
secretary or other officer shall also be deemed 


-to be guilty of that offence and shall be 


liable to be proceeded against and punished 
accordingly. 


Explanation. — For the purposes of thig 
gection,— 

(a) "company" means any body corporate, 
and includes a firm or other association Of 
individuals; and 

b) "director" in relation to a firm means a 
partner in the firm. 


48. Offences 
ments. 


Where an offence under this Act has been 
committed by any Department of Govern. 
ment, the Head of the Department shall be 
deemed to ba guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly : 

Provided that nothing ena in this 
section shall renier such Head of tho Depart- 
ment liable to any punishment if he proves 
that the offence was committed without his 
knowledge or that he exercised all due dili. 
gence $o prevent the commission of such 
offence. i : 


by Government Depart- 


r 
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43. Cognizance of offences. x 

(1) No court shall take cognizance of any 
offence under this Act except on a complaint 


made by, or with the previous sanction in 
writing of the State Board, and no court 


duferior to that of a Presidency Magistrate or © 


a Magistrate of the first class ehell try any 
offence punishable under this Act, 

(2) Notwithstanding anything contained in 
faction 32 of the Code of Oriminal Procedure, 
1898 (5 of 1898), it.shall be lawful for any 
Magistrate of the first class or for any Preji- 


-enoy Magistrate to pass a sentence of im. | 


prisonment for a term exceeding two years 
or of fine exceeding two thousand rupees on 
any person convicted of an offence punishable 
under this Act 


Members,, officers and servants of 

Board t» be public servants. 
" All members, officers, and servants of s 
Board when adting or purporting to act in 
‘pursuance of any of the provisions of this 
Act and the rales made thereunder shall be 
deemed to be public servants within the 
moaning of Section 21 (45 of 1880), of the 
Indian Penal Code. 


OHAPTEB VIII 
MISCELLANEOUS 


$1. Central Water Laboratory. 

(1) The Central Government may, by noi. 
fication in the Official Gazette,— 

(a) establish & Central Water Laboratory: 
or 

(b) the procedure for iho submission to the 
eaid laboratory to carry out the fuotions 
entrusted to the Central Water Laboratory 
under this Act. 


(2) The Oentral Government may, atter 
consultation with the Central Board, make 
rules prescribed — 

(4) the funotions of the Oentral Water 
iib 

(b) the procedure for the submission to he 
said laboratory of samples of water or of 
sewage or trade effluent for analysis or testa, 
the form of the laboratory's report there. 
"under and ths fees payable in respect of such 
report; 

(c) such other matters as may be necessary 
or expedient to enable that laboratory to 
carry out ita functions 


52. State Water Laboratory. 
: (1) The State Government may, by noli. 
fication in the Official Gazetts,— 
(a) establish a State Water Laboratory: or 
(b) specify any laboratory or inilüitute a3 & 
State Water Laboratory, to carry out the 


50. 
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functions entrusted to the State Water Labo. 
ratory under this Act. 

(2) The State Government may, after 
consultation with the State Board, make rule; 
prescribing — 

(a) the functions of 
Laboratory; 


(b) the procedure for the submission to the 
said laboratory of samples’ of water or of 
sewage or trade effluent for analysis or tests, 
the form of the laboratory’s report thereon 
and the fees payable in respect of such report; 

(a) such other matters as may be nece:s3ry 
or expedient to enable that laboratory to carry 
out its fonctions. 


the State Water 


53. Analysts. 


(1) The Central AA may, by noti. 
fication in the Offisial Gazette, appoint such 
persons as it thinks fit and having the pres. 
eribed qualifications to be Government analysts 
for the purpose of analysis of samples of water 
or of sewage or trade effluent sent for analysis 
to any laboratory established or specified under 
sub gection (1) of Section 51. 


(2) The State Government may, by noti. 
fication in the Official Gazette, appoint such 
persoas 88 ik thinks fit and having the pres. 
cribed qualifications to be Government analysts 
for the purpose of awalysia of samples of water 
or of sewage or trade effluent sent for analysis 
to any laboratory established or specified under 
sub-section (1) of Section 52. 


(3) Without prejudice to the provisons of 
Central 
Board or, as the cage may be, the State Board 
may, by notification in the Official Gazette, 
and with the approval of the Cent:al Govern. 
ment or the State Government, as the case 
may be, appoint such persons as it thinks fit 
and having the prescribed qualifications to be 
Board analysts for the purpose of analysis of 
samples of water or of sewage or trade effluent 
sent for analysis to any laboratory established 
or recognised under Section 18, or, as the case 
may.be, under Section 17. 


54. Reports of analysts. 


Any document purportiog to be a report 
signed by a Government analyst or, as the 
case may be a Board analyst may be used as 
evidence of ths fasts stated therein in any 
proceeding under this Act. 


55. Local authorities to assist. 


All local authorities shall render such help 
and assistance and furnish such information 
to the Board as it may require for the 
discharge of ita functions, and shall make avail- 
able to the Board for inspection and examina. 
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tion such records, maps, plans and other 
documenta as may be necessary for the die. 
charge of its functions. 


56. Compulsory acquisition of land for 
- the State Board. 

Any land required by a State Board for the 
efficient performance of its fonctions under 
this Act shall be deemed to be needed for a 
public purpose and such land shall be acquired 
for the State Board under the provisions of 
the Land Acquisition Aot, 1894 (1 of 1894), 
or under any other corresponding law lor the 
time being in force. 


57, Returns and reports. 

The Central Board shall furnish to the 
‘Central Government, and a State Board shall 
furnish to the State Government and to the 
Central Board auch reports, returns, statistics, 
accounts and other information with respect 
to its fand or activities as that Government, 
or, 88 the case may be, the Central Board 
may, from time to time, require. 


58. Bar of jurisdiction. 


‘No civil. court ehall have. jurisdiction to. 


entertain any suit or proceeding in respect of 
any matter which an appellate authority con. 
stituted under this Act is empowered by or 
under this Ao} to, determine, and no injunc. 
«ion shall be granted by any court or other 
authority in respect of any action taken or 
to be taken in pursuance of any poer con. 
ferred by or under this Act. 


59. Protection of action taken in good 
faith. 

No suit or other legal proceedings shall lie 
against the Government or any officer of 
Government or avy member or officer of a 
Board in reepeot of anything which is in good 
faith done or intended to be done in pursuance 
of this Act or the. rales made thereunder. 


60. Overridirg effect. 
The provisions of th's Act shall have effeot 
notwithstanding anything inconsistent there- 
with contained in sny enactment other than 
this Act. 


61. Power of Central Government to 
supersede the Central Board and 
Joint Boards. 

(1) If at any time the Central Government 
is of opinion — 

(a) that the Central Board or any Joint 
Board has persistently made default in the 
performance of thé fonctions imposed on it by 
or under this Aot ; or 

(b) that circumstances exist which render it 
necessary in the public interest so to do. 
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the Central Government may, by notification 
in the Official Gazette, supersede the Central 


Board or soch Joint Board, as the caso may 
be, for such period, not exceeding cno year, 


. a8 may be specified in the notification ;- 


Provided that before issuing a notification 
under this sub-section for the reasons mene. 
tioned in clause (a), the Central Goverr ment 


` ghall give a reasonable opportunity i^ the- 


Central Board or such Joint Board, es the 
cage may be, to show cause why it should not 
be superseded and shall consider the explana- 
lions and objections, if any, of tLe Central 
Board or such Joint Board, as the case may be. - 


(2) Upon the publication of a notification 
under sub-eection (1) superseding the Central . 
Board or any Joint Board,— 


(a) all the: members shall, as from the date 
of gupersession vacate their offices as such ; 

(b) all the powers, funetions and duties 
which may, by or under ‘his Act, be exera'sed 
performed or d’scharged by the Central Board 
or such Joint Board shall, until the Oentrat 
Board or the Joint Board as the case may be. 
is reconstituted under  sub.scot/on (3) be 
exercised, performed or discharged by such 
perton or persona as the Central Government 
may direct ; 


(0) all property owned or controlled by the 
Oentral Board or such Joint Board shall unti) 
the Central Board or the Joint Bosrd, as the 
cesa may be, ia reconstituted under sab- 
section (8) vest in the Central Government. 


(3) On the expiration of the period of 
supergession specified in the notification issued 
under sub.geotion (1), the Central Government’ 
may— 

(a) extend the period of supersession for 
such further term, not exceeding six months, 
as it may consider necessary ; or 


_ (b) reconstitute the Central Board or the 
Joint Board, as the case may be, by fresh 
nomination or appointment, as the case may 
be, and in such case any person who vacated 
his office under clause (a) of sub sec'ion (2) 
shall not be deemed disqualified for nomina- 
tion or appointment. 


Provided that the Central Government 
may at any time before the exp'ration of the 
period of supersessiop, whether originally. 
specified under sub-section (1) or as extended. 
under this sab.section, take action vnder 
clause (b) of thia sub-section. 


62. Power of State Government to super- 
sede State Board. 


(1) If at any time the State Government ia. 
of opinion— 
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(a) that the State Board has persistently 
made default in the pe formance of the func. 
‘tions impogel on it by or under this Act; or 


(o) that ciraumstances exist which render 
it necessary in the public interest go to do, 
the State Government may. by notification in 
the Official Gazette, supersede the State Board 
‘lor such period, nos exceeding one year, a8 
may be specified in the notification : 


Provided that before irsuing a notification 
‘ander this. sub.section for the reasons mention. 
od in clause (a), the State Government shall 
give a reasonable opportunity £5 the State 
‘Board to show cause why it should not be 
@uperseded and shall consider the explana. 
dions ani objesdions, if any, of the State 
Board. 


(2° Upon the publication of a notification 
under sub-seotion (1) surerseding the State 
Board, ihe provisions of eub.iec ions (2) and 
(3) of Section 61 shall apply in relation to 
ihe supersession of the State Board as’ they 
apply in re‘ation to the supersessiom of the 
Oeniral £oard or a Joint Board bg the Central 
Gove.ament, 


63. Power of Central Government to 
make rules 


(1) The Central Government may, simulta. 
neously with the constitution of the Central 
Board, make rules in reapect of the matters 
&pecified in sub-section (2) : 

Provided that whan the Oenira! Board has 
been coistituted, no such rule shall be made, 
varied, amended or repea'ed without consult. 
fing the Board. 


(2) In particular, and without prejulica to 
the generality of the foregoing power such 


zules may provide for all or any of the follow.. 


ing matters, namely : — 


(a) the terms and conditions of service of 
the members (other than the chairman and 
meomber.secretary) of the Contral Board under 
sub-section (8) of Section 5; ` 


(b) the inte:vala and the time and place at 

which meetings of the Central Board or of 
any committee thereof constituted under this 
Act, shall be heli and the.procedure to be 
followed st such meetings, including the 
quorum nesessary for the transastion of busi. 
ness under Be^tion 8, and under. sub-section (2) 
of Section 9; 
. (e) the fees and allowances to be paid to 
such members of a committee of the Central 
Board a3 are not members of the Board under 
sub.gection (3) of Section 9; 

(d) the manner in which and the purposes 
for which person3 may be assosiated with a 
Board under sub-section (1) of Section 10; 
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(e) the terms and conditions of service of 
the chairman and the member.secretary of the 


Central Board under snb.section (8) of 
Section 5 and under sub-section (1) of 
Section 18; 


(f) e»nditions snbjest to which a persoa 
may be appointed as a consulting engineer 10 
the Oentral Board under sub.seotion (4) of 
Beotion 18; 

(g) the powers and datie: to be exercised 
and performed by the chairman and the 
member-3zecretary of the Central Board; 


. (h) the prohi»:tion or regulation of bathing 
in auy.síream or well or the washing or 
cleaning therein of things of any class or 
description, or the putting of litter or other 
objectionable matter, whether poisonous, noxi- 
ous or polluting or not into any stream or 
well; 

(i) the grohibition or regulation of the 
keeping or use, on any stream of vessels 
provided with sanitary appliances from which 
polluting matter passes into the stream; 


(j) the form of the report of the Central 
Bosrd analyst under sub.section (1) of 
Seation 22; 

(k) the form of the report of the Govern. 
ment analyst under sub-section (3) of 
Section 22; 

(i) the form in which and the time within 
which, the budget snd annual report of the 
Central Board may be prepared ani forward. 
ed to the Central Government under Beo. 


‘tions 38 and 39; 


(m) the form in which tha saciid of the 
Central Board may be maintained uader 
Section 40; 

(n) any other matter relating to the Oentral 
Board, including the powers and funstions of 
that Board in relation to Uaion Territories; 


(o) any other matter which has to be, or 
may be, prescribed. 


(3) Every rule made by the Central Govern. 
ment under this Act shall be laid, as soon as 
may be after it is made, before each House of 
Parliament while it ia in session for a total. 
period of thirty days which may be comprised 
in one session or in two or mora sucoessive 
sessions and if, before the expiry of ihe ses. 
gion in which it is so laid or the successive 
session} &fore:aid, both Houses agree in mak. 
ing any modification in the rule or both 
Houses agree that the rule should not be 
made, the raie shall thereafter have effect 
only in such modifiei form or be of no effect, 
as the case may be; so, however, that any 
such modification or annulment shall be with- 
out prejudice to the validity of anything 
previously done under that rule. 


78 [Act 8] 


64. Power of State Government to make 

rules, l 

(1) The State Government may, dimutia. 

neously with the constitution of the State 

Board, make rules to carry out the purposes 

of thia Act in respect of mattera not falling 
within the purview of Section 63 : 


Provided that when the State Board has 
been constituted, no such rule shall be made; 
varied, amended or repealed without consult. 
ing that Board. 

(8) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow. 
ing matters, namely :— 


(a) the terms and. conditions of service of 
the members (other than the chairman and 
ihe member.seoretary) of the Btate Board 
under sub section (8) of Section 5; 


(b) the time and place of meetings of the 


State Board or of any committee of that - 
Board conetita:ed under this Act and the pro. - 


cedure to be followed at such meeting, includ. 
ing the quorum necessary for the transaction 
of business under Section 8 and under sub. 
: geotion (2) of Seation 9; 


(c) the fees and allowances io be paid to 
such members of a committee of the State 


Board a8 ara not members of the Board anler. 


sub-section (3) ot Bection 9; 


(d) the manner in which and the purposes 
for which persons may be sagociated with the 


State Board under sub.seotion (1) of Seo. 


tion 10; 


(e) the terms and niiin of service of 
the chairman and the member.aecretary of the 


Btate Board under sub-section (8) of Section 6 - 


and under sub-section (1) of Section 12; 


(f) the conditions subject to which a person 
may be appointed as a consulting engieeer to 


tha State Board under sub section (4) of . 


Beotion 13; 

(g) ihe powers and duties to be exercised 
ani discharged by the chairman and the mem. 
ber.georetary of the State Board; 


(h) the form of the notice referred to in 
Bection 21; 

(i) the bons of the report of the State Board 
analyst under sub.section (1) of Seation 28; 


(j) the form of the report of the Govern. 
ment analyst under sub. section (3) of Beo. 
tion 22; 

(k) the form of application for the consent 
of the State Board under sub-section (2) of 


Section 25, and the particulars it may o.ntein; | 


(1) the manner in which inquiry under sub. 
section (3) of Seation 25 may be made in res. 
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peot of an application for obtaining consent of 
the State Board and the matiers to be taken 
into account in granting or refusing such 
consent; 


(m) the form snd manner in which appeals 
may be filed, the fees payable in respect of 
such appeala and the procedare to be followed 
by the appellate authority in disposing of the 
appeals under sub-section (3) of Section 28; 


(n) the form in which, and the time within 
which, the budget and annual report of the 
State Board may be prepared and forwarded 
to the State Government under Beotions 38 
and 39; 


(o) the form in which the accounts of the 
State Board may be maintained under aub. 
section (1) of Section 40; 


(p) any other matter whioh has to be, or 
may be, prescribed. 


THE APPROPRIATION (VOTE ON 
"ACCOUNT) ACT, 1974 


(ACT No 7 of 1974) ~ 
[25th March, 1974] 


An Act to provide for the withdrawal o£ 
certain sums from and out oí the Con- 
sólidated Fund of India for the ser- 
vices of a part of the [financial year 
.1374-75. 

(Text Not Printed.) 
THE NORTH EASTERN AREAS 

REORGANISATION] AMENOMENT 

ACT, 1974 


(Act No. 8 of 1947)5 
[27th March 1917] 


Ad Act to amend the, North-Eastern 
Areas (Reorganisation) Act, 1971. 


Be it enacted by Parliament in the Twenty- 
fifth Year of the Republic of India as 
folows:— . ` 


1. Short title and commencement. 


(1) This Act may be called the North Eas- 
tern Arcas (Reorganisation) Amendment Aot. 
1874. 


(2) It shall be deemed to have come | in'o. 
foros on the 19th day of January, 1974. 


“EI Received the assent of the President on 
27-8-1974. Act published in Gaz. cf India, 
37-8.1974, Part II-S. 1, Exte p, 835, 


For Statement of Objects and Reasons, cea Gaz. of ` 
India, 21-2-1974, Pari II-B. 2, Ext, p. 2. 
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2. Amendment of section 53. 


In section 53 of the North.Hastern Areas 
(Reorganisation) Act, 1971 (81 of 1971) (here- 
inafter referred to as the principal Aot), in 
sub section (3). for the words ‘two years”, the 
words “three years” shall be substituted. 


3. Amendment of section &8. 


Iu section 88 of the principal Act, in sub.. 


section (2), for the words "which may be com. 
prised in one sesion or in two enccessive 
sessions and if, before the expiry of the 


ge:sion in which it is so laid or the session im. , 


mediately following,” the words “which may 
be comprised in one session or in two or more 
successive cessions and if before the expiry of 
the session immediately following the seesion 
or the successive sessions s aforesaid, ”, ghall be 
gubatitued, . 


4. Repeal and saving. 


(1) The North.Eastern Áreas re 
tion) (Amendment) Ordinance, 
1974) ia hereby repealed. 


(2) Notwithstanding such repeal anything 
dons or any action taken under the principal 
Act, ag amended by the said Ordinance, shall 
be deemed to have been dowe or taken under 
the principal Act, as amended by this Act. . 


— —— 


THE PUBLIC WAKFS (EXTENSION 
: OF: LIMITATION) (DELHI 
AMENDMENT) ACT, 1974 


(Act No. 9 of 1974)§§ 4% 
. [27th March 1974] 


An &ct further” to amend the” Public” 


^ Wakfs (Extension of Limitation) Act, 


1959, as in force.in the Union territory ] 


of Delhi, >, ` 


Be it enacted by Parliament i in the Twenty- 
fifth Year of the od palio of India aB 
tollows : ome UY 


n 


1. Short title, extent and commencement. 


(1) This Aot may be called the Publio Wakts 
(Extension of Limitation) (Delhi Amendment) 
Aot, 1974. ne 


(2) It extends to the whole of the Union 
territory of Delhi. 


(3) It shall be deemed to have effect from 
the lst day of January, 1973. 


[§§] Received the assent of the President on 
27.8.1974. Aot published in Gaz. of India, 
27-8-1974, Part II-S. 1, Ext, p. 887. 

For Statement of Objects and Reasons, seo Gaz., 
of India, 27-11-1978, Part II-S. 2, Ext. p. 946. 
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2. Amendment of section 3 of Act 29 of 
1959. 

. In section 3 of the Publie Wakfs (Extension. 
of Limitation) Act 1959, as in force in the 
Union territory.of Delhi for the words, figures. 
and Iet.ers "the 31st day of December, 1972” 
the words, figures and letters "the 31st day of 
December, 1975” shall be substituted, 


* 
THE APPROPRIATION (RAILWAYS). 
: ACT, 1974 
(Act No. 10 of 1974) 
{27th March, 1974] 

An Act to authorise payment and appro- 
. priation of certain sums from and out 

of the Consolidated Fuad of India for 

the services of the financial year 1974- 

75 for the purposes of Railway s. 


(Text of the Act Not Printed.) 


— eiee- 


THE GUJARAT STATE LEGIS. 
LATURE (DELEGATION OF 
POWERS) ACT, 1974 
(Act No. 11 of 1974) 
[27th March 1974]. 
;An Act to confer on the President the 
power of the Legislature of the State o£ 
Gujarat to make laws. 
` (Text of the Act Not Printed.) 


' 


THE ECONOMIC OFFENCES (IN- 
! APPLICABILITY OF LIMI- 
TATiON) ACT, 1974 
{Act No. 12 of 1974]* 
‘(27th March, 1974] 
An "Act to provide for the inapplicability- 
of the provisions of Chapter XXXVi of 
the Code of Criminal Procedure. 1973. 
to certain economic offences. 
Be it enacted by parliament in the Twenty-- 
fifth year of the Republic of India as fol.. 
lows : 


1, Short title extent and commencement.. 
(1) This Aot may be called the Economic- 
Offer ces Unapplicability of Limitation) Aot, 
1974. 
(2) It extends io the territories to which, 
the Code of Oriminal Procedure, applies. 


————— 
[*] Received the assent of the President on 37.8. 
1974, Act published in Gas, of Indis; 27-8-1974,. 
Lart II-8, 1, Ext., p. 845. 
For Statement ot Objects and Bessons, see Gaz. ot 
India, 19-8-1974, Part II-S. 2, Ext., p. 186. 
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(3) It shall come into force on the Ist day 
-of April, 1974. 


-2 Chapter XXXVI of the Code cf Crimi- 
-nal Procedure 1973 not to apply to cer- 
tain economic otfences. 

Nothing in Chapter XXXVI of the Oode of 
‘Oriminal Procedure, 1973, shall apply to— 

(i) any offence punishable under any cf the 
enactments specified in the Schedule ; or 

(ii) any other offence, which under the 
provisions of that Code, may -be tried along 
‘with such offence, 
vand every offence referred to in lanes (i) or 
‘in clause (ii) may be taken cognizance of by 
the Oourt having juris?iction as if the provi- 
sions of that Übapter were enacted. 


THE SCHEDULE 
(See section 2) 
4. The Indian Incoxe-tax Aot, 1922 (11 of 
1922). 
. The Income.tax Act, 1961 (43 of 1961). ` 
. The Companies (Profits) Surtax Aot, 1964 
(7 of 1964). 
A. The Wealth-tax Sot, 1957 (27 of 1957). 
5, The Gift-tax Act, 1968 (18 of 1953). 
6. in M Bales. tax Aot, 1956 (74 of 
À 6 
^7. The Central Hxcigeg and Balt Act, 1944 
(1 ot 1944). 
:8. The Medicinal an1 Toilet Preparations 
(Excise Duties) Act, 1960 (16 of 1955.) 
‘9. The Customs Aot, 1962 (52 of 1962). 


“10. The Gold (Control) Aot, 1968 (45 of 
1988). : 


bs i 


11. The Imports and Exporte (Control) Ast, - 


1947 (18 of 1947). 


12. The Foreign Exchange Regulation Aot, g 


1947 (7 of 1947). 
13. 
f 1973 (46 of 1973). 


The Capital Tseues (Control) Act, 1947 
(29 of 1947), 


:15, The Indian Stamp Act 1899 (2 of 1899). 
-16. The Emergency Risks (Goods) Insurance 
Act, 1962 (62 of 1962). 
The Emergency Rieks (Factories) Insur. 
ance Act, 1962 (63 of 1962). 
18. The Emergency Risks (Goods) Insurance 
Aot, 1971 (50 cf 1971). 
19. The Emergency. Risks (Undertakings) 
Insurance Aet, 1971 (51 of 1971). 
. The General Insurance Busine:s (Nationa- 
ligation) Act, 1972 (57 of 1972). 


14. 


AT. 


The Appropriation (Bailwajs) No. 3 Act, 1974 


The Foreign Exchange Regulation ia 


A.LR 
THE GUJARAT APPROPRIATION 
ACT, 1974 
(Act No. 13 of 1974) 
[27th March, 1974] 


. An Act to authorise payment and appro- 


priation of certain further sums from 
and out of the Consolidaied Fund of 
the State of Gujarat for the services of 
the financial year 1973-74. 


(Text of the Act Not Printed.) 


THE GUJARAT APPROPRIATION 
(VOTE ON ACCOUNT) ACT, 1974, 
(Act No. 14 of 1974) 

128th March, 1974} 
An Act to' provide for the withdrawal of. 
certain sums from and out of the Con- 
solidated Fund of the State ot Gujarat 
for the services of a part of the finan. ` 
cial years 1974-75. 


(Text of the Act Not Printed.) 


THE APPROPRIATION (RAILW.«YS). 
No. 2 ACT, 1974 
` (Act No. 15 of 1974) 
- [38th March, 1974] 
An Act to authorise payment and ap- 
propriation of certain further sums 
from and out of the consolidated Fund 
of India for the services of the financial 
dd 1973. 74 for the purposes of Rail- 
wa 
“(ex of the Ack, Not Printed) 


THE APPROPRIATION (R AILWAYS) 
£s No. 3 ACT, 1974- 
(Act No: .16 of 1974) 


[28th March, 1974] 


An Act to provide for the authorisation 
of appropriation of moneys out of the: 
Consolidated Fund of India to meet the: 
amounts spent on certain services for 
the purposes of Railways during the 
financial year.ended on the 31st day of 
March 1972, in excess of the amounts 
granted for those services and for that 
year. . 


(Text of the Act Not Printed.) 
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THE APPROPRIATION ACT, 1974 
(Act No. 17 of 1974) 

[28th March, 1974] 
Am Act to authorise payment and ap. 
propriation of certain further sums 
from and out of the Consolidated Fund 


of India for the services of the finan- 
cial year 1973-74. 


(Text of the Act Not Printed.) 


THE CONSTITUTION (THIRTY- 
SECOND AMENDMENT) 
ACT, 1973* 


[3rd May, 1974] 


An Act further to amend the Constita- ` 


tion of India. 
Be it enacted by Parliament in the Twenty. 


fourth Year of the ia of India as fol.' 


dows: — 


1. Short title and commencement. 


(1) This Act may be oalled the Constitution 
{Thirty-second Amendment) Aot, 1973. 


(3) It shall come into force on such date ag 
tho Central Government may, by notification 
án the Official Gazette, appoint. 


2. Amendment of article 371. 


Clause (1) of article 371 of the Constitution 
-ahall be omitted, and in the marginal heading 
to that article, the words ''Andhra Pradesh," 
-ahell be omitted. 


3. Insertion of new arrigles 371-D and 
371-E. 


After article 371.0 of the Constitution, the 
following articles shall be inserted, namely: — 


*371.D Special provisions with respect to 
tha State of Andhra Pradesh.—(1) The Presi. 
dent may by order made with respect to the 
State of Andhra Pradesh provide, heving re- 
gard to the requirements of the State as a 
whole, for equitable opportunities and facili- 
ties for the people belonging to different parts 
‘ef the State, in the matter of public employ- 
«mont end in the matter of education, and 
different provisions may be made for various 


parts of the State. 

(2) An order made under clause (1) may, in 
particular, — 

fa) raquire the State Government to orga. 
&is any class or Glasses of posis in æ civil 
Service of, any class or classes or civil posta 


*Recsived the assent of the President on 8-5-1974, 
Wor Statement of Objects and Reasons, see Gas, of 
India; 14-12-1978; Pars II.B, 2, Ext. p. 1029, 
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under, the State into different local cadres for 
different parts of the State’ and allot in ac. 
cordance with such principles and procedure 


-as may be specified in the order the persons 


holding such posta to the local cadres go 
organised ; 

(b) specify any. part or parts of the Stats 
which chall be regarded as the local area — 

(i) for direot recruitment to posts in any 
local cadre (whether organised in pursuance of 
an order under this article or constituted 
otherwise under the State Government ; 

(ii) for direct recruitment to posts in any 
cadre under any local authority within the 
State ; and 

(iii) for the purposes of admission to any 
Univeraity within the State or to any other 
educational institution which is gnbject to the 
control of the State Government: 

(c) specify the extent to which, the manner 
in which and th; conditions subject to which, 
preference or reservation shall be given or 
made, 

(i) in the matter of direct recruitment to 
posts in any such cadre referred to in sub. 
clause (b) as may be specified in this behalf in 
the order ; 

(ii) in the matter of admission fo any such 
University or other educational institution 
referred t> in sub-clause (b) as may be speci. 
fied in this behalf in the order, 
to or in favour of candidates who have resided 
or studied for any period specified in the order 
in the local area in respect of such cadre, 
University or other educational inatisution, ag 
the case may be 


(3) The President may. by order provide for 
the constitution of an Administrative Tribunal 
for the State of Andhra Pradesh to exercise 
such jurisdiction, power and authority which 
immediately before the commencement ot tha 
Constitution (Thirty-second Amendment) Aot, 
1973, was exercisable by any Cour: (other 
than the Supreme Court) or by any íribunal 
or other authority as may be specified in the 
order with respect to the following matters, 
namely :— 

(a) appointment allotment or promotion to 
such olass or classes of posta in any civil: 
service of the State, or to such clasa or 
classes of civil posts. under the S:ate, or to 
such class or classes of posts under c ntrol of 
any loca! authority within the State ss may 
be specified in the order; 


(^) seniority of persons appointe:, allotted 
or promoted to such class or alasse: of posta 
in any civil service of the State, or t auch 
class or classes of civil posts under the tate, or 
to such class or classes of posta under the 
control of any losal authority 
State, as may he specified in the order; 


within tha ` 


- (g) such other conditions of service of per- 
: sons ‘appointed, allotted or promoted to such 
class ‘or classes of posta in any civil service of 
"the: Btate- or to such clags or classes of civil 
posts under the State or to-such class or classes 
of posts under the control ‘of any local autho- 
rity within the Btate, as may be specified in 
the order. : 


(4) An oxder made under clause (3) may — 

(s) authorise the Administrative tribunal 
to receive representations for the redress of 
grievances relating to any matter within its 
. furigdiction as the President may specify in 

. the order and to make such orders thereon as 
the Administrative Tribunal deems fit; 


(b) Contain such provisions with respect to 
the powers and authorities and procedure of 
the Administrative Tribunal (including provi. 
sions with respect to the powers of the 
Administrative "Tribunal to punish for 
contempt of itself) as the President may deem 
necessary; 

(c) provide for the transfer to the Adminis- 
trativo Tribunal of such classes of proceedings, 
being proceedings relating to mattera within 
its jurisdiction and pending before any Court 
(other than the Supreme Court) or tribunal or 
other &uthority immediately before the com. 
mencement of such order, as may be specified 
in the order; 


(d) contain such supplemental, incidental 
and consequential provisions (including provi- 
sions as to fee and as to limitation, evidence 
or for the application of any law for the time 
being in force subject to any exceptions or 
modifications) as the President may deem 
necessary. 

(5) The order of the Administrative Tribunal 
finally disposing of any case shall become 
effective upon its confirmation by the State 
Government or on the expiry of three months 
from the date on which the order is made, 
whichever is earlier : 

Provided that the State Government may, 
by special order made in writing and for 
reasons to be specified therein modify or 
annul any order of the Administrative 
Tribunal before it becomes effective and in 
such a case, the order of the Administrative 
Tribunal shall have effect only in such 
modified form or be of no effect, as the case 
may be. 

(6) Every special order made by the State 
Government under the proviso to clauge (5) 
shall be Isid,aa soon as may be after it is 
made, before both Houses of the State . Legis. 
lature. 

(7) The High Court for the State shall not 
have any powers of superintendence over the 
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Administrative Tribunal and no Court (other 
than the Supreme Court) or tribunal shall: 
exercise any jurisdiction, power or authoriiy: 
in respect of any matter subject to the juris- 
diction, power or authority of, or in relation 
to, the Administrative Tribunal. 

(8) If the President is satisfied that the- 
continued existence of the Administrative 
Tribunal ia not necessary, the President may 
by order abolish the Administrative Tribunab 
and make such provisions in such order as he 
may deem fit for the transfer and disposal of: 
cases pending before the Tribunal immediately. 
before such abolition. 

(9) Notwithstanding any judgment, decree- 
or order of any Court, tribunal or other 
authority,— 

. (a) no appointment, posting, promotion or- 
transfer of any person— - 

(i) made before the lst day of November, 
1956 to any post under the Government of,. 
or any local authority within, the State of 
Hyderabad as it existed before that date; or- 

(ii) made before the commencement of the- 
Constitution (Thirty-second Amendment) Act, 
1973, to any post under the Government of, 
any local or other authority within, the Btate- 
of Andhra Pradesh; and 

(b) no action taken or thing done by or 
before any person referred to in sub- 
clause (a), 
shall be deemed to be illegal or void or ever- 
to have become illegal or void merely on the», 
ground that the appointment, posting pro. 
motion or transfer of such person was nob 
made in accordance with any law, then im 
force, providing for any requirement as to 
residence within the State of Hyderabad or, ag 
the case may be, within any part of the, State 
of Andhra Pradesh, in respect of such appoint... 
ment, posting, promotion or transfer. 

(10) The provisions of this article and of 
any order made by the President thereunder 
shall have effect notwithstanding anything: 
in any other provision of this Constitution or- 
in any other law for the time being in force. ` 

371.8 —Establighment of Oentral Univer.. 
sity in Andhra Pradesh: —Parliament may by- 
Jaw provide for the establishment of a Univer.. 
sity in the State of Andhra Pradesh.” 


4. Amendment of Seventh Schedule. 

In the Seventh fehedule to the Constitu-. 
tion, in Liat I, in entry 63, for the words- 
"Delhi University, and,’ and, the words, 
figares and letter "Delhi University; the 
University established in pursuance of Article 
371E, shall be substituted. 


— me 


s 
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THE CONSTITUTION (THIRTY- 
THIRD AMENDMENT) 
ACT 1974** 

[19th May, 1974] 


An Act further to amend the Constitu- 
tion of India. 


Be it enacted by Parliament in the Twenty- 
fifth Year of the Republic of India as 
followa:— i 
1, Short title. 


This Act may be called the Constitution 
(Thirty-third Amendment) Act, 1974. 


2. Amendment of article 101. 


In article 101 of the Constitution in 
clause (3),— 


(1) for sub-clause (b), the following sub- 


clause shall be substituted, namely: — 

"(b) resigns hig seat by writing under his 
hand addressed to the Chairman or the 
Speaker, as the case may be, and his resigna- 
tion ig accepted by the Chairman or the 
Speaker, as the case may be."; 


(2) the following proviso shall be inserted 
at the end, namely; — 

“Provided that in the case of any resigns. 
tion referred to in sub.clause (b), if from in. 
formation received or otherwise and after 
making such inquiry as ha thinks fit, the 
Ohairman or the Speaker, as the case may be, 
is satistied that such resignation is not volun- 
tary or genuine he shall not accept such 
resignation.” 


3. Amendment of article 190. 

In article 190 of the Constitution, in 
clause (3),— 

(1) for sub.clanse (b), the following sub. 
cl&use shall be substituted. namely: — 


"(b) resigns his seat by writing under Nis 
hand addressed to the Speaker or the Ohair. 
man ag the case may be, and his resignation 
is accepted by the Speaker or the Ohairman, 
as the cage may be,”; 


(2) the following proviso shall be inserted 
at the end, namely:— 

“Provided that in the case of any resigna- 
tion referred to in sub-clause (b), if from in. 
formation received or otherwise and after 
making such inquiry as he thinks fit, the 
Speaker or the Ohairman as the case may be, 
is satisfied that such resignation is not volun. 
tary or genuine, he shall not accept such 
resignation.” 








** Received the assent of the President on 18-5- 


For Statement of Objects and Ressons, see Gaz., of 
. India; 16-5-1978, Part II-B. 2, Ext. P. 618. 
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"FINANCE ACT, 1974 
(Act; No. 20 of 1974)* 
[1151974] 7 


An Act to give Eae to -the financial 
proposals of the. Central Goveinment 
for the financial y.ear. 1974-75. 


Be it enacted by Parliament i in the Twenty. 
fifth Year of the Republic of India as 
followa :— 

CHAPTEH I 


PRELIMINARY 


1. Short title and commencement. : 
x C) This Act may be called the Finan:e Aot, 


(a) Save as otherwise Sordid. in this Act, 
sections 2 to 17 shall be deemed to have come: 
into force on the lat day of April, 1974. 


OHAPTER II 
RATES OF INCOMB-TAX - 
2. Income-tax. 


(1) Subject to the provisions of gub.sections 
(2), (3) and (4), for the assessment year com. 
menoing on the 1st day of April, 1974, income. 
tax ghall be charged at the rates specified in 
Part I of ihe First Schedule and shall be 
increased — 


(a) in the casea to which Paragraphs A, B 
and D of that Part apply, by a surcharge for 
purposes of the Union; 

(b) in the casea to which Paragraph O of 
that Part applies, by a surcharge for purposes 
of the Union and & specia! surcharge for pur. 
poses of the Union; and 

(c) in the cases to which Paragraphs E and 
F of-that Part apply, by a surcharge, 

calculated in each casein the manner pro. 
vided therein. 

(2) In the cases to which Sub-Paragraph I 
or Sub.Paragraph II of Paragraph A of Part I 
of the First Schedule applies, where the 
aecesaeo has, in the previous year, any net 
agricultural income, in addition to total 
income, and the total income exceeds five 
thousand rupees, then,— 

(a) the net agricultural income shall be 
taken into account, in the manner provided 
in clause (b) (thet is to‘say, as if the net agri. 
cultural income were comprised in the total 
income after the first five thousand rupees of 
the total income but without being liable to 
tax), only for the purpose of charging income. 
tax in respect of the total income; and 

(b) the income.íax chargeable shall 
calculated as follows :— 

* Received the assent of the President on 11-5- 1974; 


Act published in Gaz. of Indis; 11-5-1974, Part 1- 
B. 1, Ext, P. 899. 
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(i) the total income and the net agricultural 
insome shall be aggregated and the amount 
of income-tax shall be determined in reapect 
of the aggregate income at the rates specified 
in Sub.Paragraph I or, as the case may be, 
Sub.Paragraph II of the said Paragraph A. as 
if such aggregate income were the total 
income; 


(i) the net agricultural income shall be 
increased by a sum of five thousand rupees 
and the amount of income.tax ehall be deter. 
mined in respect of the net agricultural 
income as so in¢reajed at the rates specified 
in Sub.Paragraph I or, as the case may be, 
Sub.Paragraph [I of the said Paragraph A, as 
if the net agricultaral income as so increased 
were the total income; 


(iii) the amount by which income.tax deter. 
mined in accordance with sub-clause (i) 
exceeds the amount of income.tax determined 
in accordance with eub.c'ause (ii) shall be 
ihe income-tax chargeable in respect of the 
total income : 


Provided that in cares where Sub. Paragraph 
I of the said Paragraph A applies,— 


(A) where the aggregate inco ne referred to 
in gub-slause (i) exceeds fifteen tbousand 
rupees but does not exceed fifteen thousand 
one hundred and eighty rupees, tha provi. 
sions of that Suab-Paragraph relating to 
aurcharge on income-tax shall for the pur- 
poses of determining the amount of income. 
tax under sub-clause (ii), apply subject to the 
modifications that such surcharge shall be 
calculated at the rate arrived at by dividing 
the amount of surcharge on incomo.tax calcu. 
lated in respect of the aggregate income by 
the amount of income.tax (excluding sur- 
charge) calculated in respect of the aggregate 
income and thatthe provisions of the proviso 
at the end of that Sub.Paragraph shall not 


apply; 


(B) where the aggregate income referred to 
in gub.elause (i) exceeds fifteen thousand one 
hundred and eighty rupees, the provisions of 
that Sub-Parsgraph relating to surcharge on 
income.tax shall for the purposes of deter- 
mining the amount of income-tax under sub. 
clause (ii), apply subject to the modifications 
that auch surcharge shall be calculated at the 
rate of Afteen per cent. and that the provisions 
of the proviso at the end of that Sub.paragraph 
shall not apply. . 


(3) Where in the case of a company, other 
than the Life Insurance Corporation of India 
established under the Life Insurance Corpo- 
ration Act, 1956, the total income 
includes any profits and gains from life 
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insurance business, the income.tax payable 
by it shall be the aggregate of the income-tax 
caloulated — 


(i) on the amount of profits and gains from 
life insurance business so included, at the rate 
applicable in the case of the Life Insurance 
Oorporation of India, in sccordance with 
Paragraph H of Part I of the First Schedule, 
to that part of ita total income which consists 
of profits-and gains from life insurance busi- 
ness; and 


(ii) on the remaining part of ita total income’ 
at the rate applicable to the company on its 
total income. 


(4) In cases to which Chapter XII or 
Bection 164 of the Income-tax Act, 1961 
(hereinafter referred to as the Income. 
tax Aot), applies, the tax chargeable shall be 
determined as provided in that Ohapter or 
that section, and with reference to the rates 
imposed by gub.section (1) or the rates as 
specified in that Chapter or section, as the 
case may be. 


(5) In:cases in which tax has to be deducted 
under sections 193, 194, 194A, 194B, 194D 
and 195 of the Income.tax Act, at the rates in 
force, the deduction shall be made at the ratos 
specified in Part II of the First Schedule, 


(6) Subject to the provisions of sub. 
section (7), in cases in which income. tax hag 
to be calculated under the first proviso to 
sub-section (5) of section 132 of the Income. 
tax Act or charged under sub-section (4) of 
section 172 or sub-section (2) of section 174 . 
or section 175 or sub.gection (8) of section 176 
of the said Act or deducted under section 192 
of the ssid Act from income chargeable under 
the head "Balarieg" or deducted under sub. 
geotion (9) of section 80E of the said Act from 
any payment referred to in the said sub. 
section (9) or in which the "advanee tex" 
payable under Ohapter XVIL.O of the said Act 
haz to be computed, at the rate or rates in 
force, such income-tax or, a8 the case may be: 
“advance tax” shall be ao caloulated, charged, 
deducted or computed at the rate or rates 


Bpecified in Part III of the First Schedule: 


Provided that in respect of any incoma 
chargeable to tax under section 164 of the 
Income-tax Act at the rate of sixty.five per 
cent., "advance tax” shall be computed at that 
rate. 


(7) In the cases to which Sub-Paragraph I 
or Bub.Paragraph II of Paragraph A of Part HI 
of the First Schedule applies, where the asses. 
see hag, in the previous year or, if by virtue 
of any provision of the lacome-tax Act income. 
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tax is to be charged in respect of the income 
„of a period other than the previous year, in 
such other period, any net agricultural income, 
in addition to total income, and the total 
income exceeds six thousand rupees, then, in 
calculating iocome.tax under the first proviso 
to sub.section (5) of section 132 of the Income. 
tax Act or in charging income-tax under sub. 
section (2) of section 174 or gestion 175 or 
sub-section (8) of section 178 of the said Aot 
or in computing the "advance tax” payable 
under Chapter XVII.O of the said Act, at the 
rate or rates in forca,— 

(a) the net agriculiural income shall be 
taken into account, in the manner provided in 
clause (b) (that ia to say, as if the net agrical. 
tural income were comprised in the total 
income after the first six thousand rupees of 
the total income but without being liable to 
tax), only for the purpose of calculating, charg. 
ing or computing such income.-tax or, as the 
case may bo, "advance tax” in respect of the 
total income; and 


(b) such income-tax or, as the case may be, 
‘advance tax” shall be go calculated, charged 
or computed as follows :— 

(i) the total income and the net agricultural 
income shall be aggregated and the amount of 
income tax or "advance tax" shall be deter. 
mined in respect of the aggregate income at 
the rates specified in Sub.Paragraph I or, as 
the case may be, Sub Paragraph II of the said 
Paragraph A, as if such aggregate income were 
the total income ; ` 

. (ii) the net agricultural income shall be 
increased by a sum of six thousand rupees and 
the amount of income.tax or “advance tax” 
shall be determined in respect of the net 
agricultural income as so increased at the 
rates specified in Sub.Paragraph I or, as the 
caso may be, Bub Paragraph II of the said 
Paragraph A, as if the net agricultural income 
88 BO increased were tha total income; 

(iii) the amount by which income.tax or, as 
the case may be, “advance tax” datermined in 
accordance with sub-clause (i) exoseds the 
amount of income.tax or "advance tax” deter. 
mined in accordance with sub-clause (ii) shall 
be the income-tax or "advance tax" in respect 
of the total income. : 

(8) For the purposes of this seotion and the 
Firat Schedule,— 

(a)'company in which the publio are sub. 
stantially interested” means a company which 
is such a company as is referred to in sec. 
tion 108 of the Income tax Aot; 

(b) "domestic company" means an Indian 
company, or any other company which, in 
respect of its income liable to income.tax 
under the Income-tax Act for the assessment 
. year Commencing on the lst day of April, 


Finance Aet, 1974 


[Kot 20] 85 


1974, has made the prescribed arrangements 
for the declaration and payment within India 
of the dividends (including dividen¢s on pre- 
ference shares) payable out of such income in 
accordance with the provisions of section 194 
of that Act ; : 

(c) “industriel company” means a company 
which is mainly engaged in the business of 
generation or distribution of electricity or any 
other form of power or in the construction of 
ships or in the manufasture or processing of 
goods or in mining. 


Explanation. — For the purposes of this 
clause, a company shall be deemed to be 
mainly engaged in the business of generation . 
or distribution of electricity or any other form 
of power or in the construction of ships or in 
the manufacture or processing of goods or in 
mining, if the income attributable to any one 
or more of the aforesaid activities included in 
its total income of the previous year (as com. 
puted before making any deduction under: 
Ohapter VIA of the Income.tax Act) is not less 
than fifty-one per cent. of such total income; 

(d) “insurance commission” means any re. 
muneration or reward, whetber by way of 
commission or otherwise, for soliciting or pro- 
curing insurance business (including business 
relating to the continuance, renewal or revival 
of policies of insurance’; 

(e) "net agricultaral income”, in relation to 
to & person, means the total amount of agri. 
cultural income, from whatever source derived, 
of that person computed in accordance with 
the rules contained in Part IV of the First 
Schedule; 

(f) “tax.free security" means any security 
of the Oentral Government issued or declared 
to be income.tax free, or any security of a 
State Government issued income-tax free, the 
income.tax whereon is payable by the State 
Goverriment ; 

(g) all other words and expressiona used in 
this section or in section 16 or in the Firat 
Schedule but not defined in this sub.section 
and defined in the Income-tax Aot shall have 
the meanings, respectively, assigned to them 
in that Act. 

OHAPTER III 
DIRECT TAXES 

. Income.taz 

3. Amendment of sectíon 10. — In aeo. 
tion 10 of the Income. tax Act,— 

(8) in elause (10),— 

(i) after the words "revised Pension Rules 
of the Central Government", the words, 
brackets and figures "or, as the caso may lé, 
the Central Civil Services (Pension) Rules, 
1972" ghall be inserted and shall be deemeg 


86 [Act 20] 


to have been inserted with effect from the lst 
day of June, 1972; 

(ii) for the words “or under any similar 
soheme of a Btate Government or a local 
authority’, the following shall be substituted 
and shall be deemed always to have been 
substituted, namely :— 

"or under any similar scheme applicable to 
the members of the civil services of the Union 
or holders of posts connected with defence or 
of civil posts under the Union (such members 
or holders being persons not governed by the 
said Rules) or to the members of the All-India 
services or fo the members of the civil services 
of a State or Holders of civil posts under a 
- bras or to the employees of a local autho. 
rit 

y for alasse (10) as so amended, the fol. 
lowing clause shall be substituted with effect 
from the 1st day of April, 1975, namely :— 


'(10) li) any desth.cum.retirement gratuity 
received under the revised Pension Rules of 
the Central Government or, as the case may 
be, the Central Civil Services (Pension) Rules, 
1972, or under any similar scheme applicable 
to the members of the civil servic:s of the 
Union or holders of posts connected with 
defence or of civil posts under the Union 
(such members or holders being persons not 
governed by the said Rules) or to the mom. 
bera of the All-India services or to the mem. 
bers of the civil services of a State or holders 
of civil posts under a State or to the employees 
of a local authority or any payment of retiring 
gratuity recsived uader the Pension Code or 
Regulations applicable to the members of the 
defence services; 


(ii) any gratuity received under the 
Payment of Gzeatuity Act, 1972, to the 
extent it does not exceed an amount calcu- 
lated in accordance with the provisions of sub. 
sections (2) and (3) of section 4 of that Aot; 

(iii) any other gratuity received by an em. 
ployee on his retirement or on his becoming 
incapacitated prior to such retirement or on 
termination of his employment, or any gra. 
tuity received by his widow, children or depen. 
denta on his death, to the extent if does not, 
in either case, excaed one-half month's salary 
for each year of completed service, calsulated 
on the basis of the average salary for the three 
years immediately preceding the year in 
which the gratuity is paid, subjeot to a maxi. 
mum of thirty thousand rupees or twenty 
month’s salary so calculated, whichever is legs: 

Provided that where any gratuities referred 
to in this clause are received by an employee 
from mere than one employer in the same 
previous year, the aggregate amount exempt 
from income-tax under this clause shall not 
exceed thirty thousand rupees: 
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Provided further that where any . such 
gratuity or gratuities was or were received in 
any one or more earlier previous years also 
and the whole or any part of ths amount of 
such gratuity or gratuities wag not included in 
the total income of the assessee of such previ. 
ous year Or years, the amount exempt from 
income.taX under this clause shall not exceed 
thirty thousand rupees as reduced by the 
amount or, as the cage may be, the aggregate 
amount notineluded in the total income of 
any such previous year or years. 


Explanation.—In this clauge. "salary" shall 
have the meaning assigned to it in clause (h) 
of rule 2 of Part A of the Fourth Sshedule;’; 


(c) in clauge (10A), in sub.claase (i), for the 
words “or under any similar scheme applic. 
able to the members of the Defence Services 
or to the employees of a State Government, & 
local authority”, the following shall be sub- 
stituted and shall be deemel always to have 
been substituted, namely: 

"or under any similar scheme applicable to 
the members of the civil services of the Union. 
or holders of posts connected with defence or 
of civil posta under the Union (auch members 
or holders being persons not governed by the 
said Rules) or to the members of the all-India 
services or to the members of the defence 
services or to the members of the civil services 
of a State or holders of civil posts under a 
Btate or to the employees of a loaal antho-. 


rity”; 

(d) after clause (23.A), the following clause 
shall be inserted with effect from the lat day 
of June, 1974, namely; — . 


‘(23B) any income of an institution consti. 
tuted as a public charitable trust or registered 
under the Societies Registration Act, 1860 
or under any law corresponding to 
that Actin force in any part of India, and 
existing solely for the development of khadi 
or village industries or both, and not for pur. 
poses of profit, to the extent such income is 
attributable to the business of production, sale, 
or marketing, of khadi or products of village 
industries : 

Provided that— 

(i) the institution applies its income, or aa. 
cumulates it for application, solely for the 
development of khadi or village industries or 
both; and 

(ii) the institution is, for the time being, 
approved for the purpose of this clause by the 
Khadi and Village Industries Commission : 

Provided further that the Commission shall 
not, af any one time, grant auch approval for 
more than three assessment years beginning 
with the assessment year next following. the 
financial year in which it is granted. 
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Ezplanation.—For the purposes of this 
:olauge, — 

(i) "Khadi and Village Industries Commis. 
sion" means the Khadi and Village Industries 
Commission established under the Khadi and 
Village Industries Commission Act, 1958; 

(ii) “khadi” and ''village industries” have 
the mesnings respectively assigned to them in 
that Aot;'. 


4. Amendment of section 16. 


In section 16 of the Income-tax Act, with 
-affect from the lat day of April, 1975,— 


(a) for clause (i), the following clause shall 
‘be substituted, namely: — 

"(1) in respect of expenditure incidental to 
‘the employment of the assessee, a sum calcu- 
‘lated on the basia provided hereunder, 
namely :— 

(a) where the zalary deriv. 20 per cent. of 
ad from such employment such salary; ` 
does not exceed Rs. 10,000 

(b) where the salary de- 
dived from such employ- 
ment exceeds Bs. 10,C00 


Ra. 2,000 plus 10 
per cent. of the 
amount by which 
such salary ex. 
ceeds Rs. 10,000 


or 
Bs. 3,500, 
whichever Ig less; 
Provided that:— 
(i) where the agseszee is in receipt of a con. 
‘yeyance allowance from hia employer; or 
(ii) where any motor ośr, motor oyole, 
scooter or other moped is provided to the 
-4&gesaoe by his employer for use by the assesses, 
otherwise than wholly and exclusively in tha 
performance of hia duties; or 
(iii) where one or more motor cars are 
owned or hired by the employer of the assesses 
‘and the assesses is allowed the use of such 
‘motor car or all or any of such motor cars, 
otherwise than wholly and exoelueively in the 
performances of his duties, 
the deduction under this Clause shall not 
-excead one thonsand rupees;" 
(b) clauses (iii), (iv) and (v) shall be omitted. 


5. Amendment of section 36. 


In section 38 of the Income.tax Aot, in 
-clause (viii) of eub-sestion (1), with effect from 
he lat day of April, 1975,— 

(a) for the portion beginning with the words 
"an amount not exceeding —'' and ending with 
Ahe worda "ten per cent.,”, the following shall 
be Bubstituted, namely: — : 

"an amount not exaeeding— 

(e) in the case of & Financial Corporation 
or a Joint Financial Oorporation established 
ander the State Financial Corporations Act, 
49801 or an institution deemed under 
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section 46 of that Act to be a Financial 
Oorporation established by the State Govern. 
ment for the State within the meaning of that 
Act, forty per cent., 

(b) in the cage of any other financial corpo. 
ration,— 

(i) where the paid-up share capital of the 
Corporation does not exceed three orores of 
rupees, twenty-five per cent. 

(ii) where the paid-up share capital of the 


“oor pore! iow exceeds three crores of rupees, ten 


per cent., ; 
(b) the Baplanation shall be omitted. 


6. Amendment of section 74A. 


In section 74A of the Income-tax Act, with 
effect from the 1st day of April 1975,— 

(a) in sub.section (1), for the words “except 
against income, if any, from the same gource”, 
the words "against income, if any, from any 
other source under that head or against income 
under any other head" shall be substituted ; 

(b) after sub-section (2), the following sub. 
section shall be inserted, namely ;— 

'(3) Where for any assessment year, in the 
case of an assesses, being the owner of horses 
maintained by him for running in horae races 
(such horses. being hereafter in this sub-section 
referred to as race horses), the net result of 
the computation in respect of the source speci- 
fied in clause (c) of sub.seotion (2) is a loss, 
then, so much of the amount of such loss as . 
does not exceed the amount of logs incurred 
by the.assessee in the activity of owning and 
maintaining race horses shall, subject to the 


' other provisions of thia Chapter, be carried 


forward to the following assessment year 
and— 

(a) it shall be set off against the income, if 
any, from ihe source specified in clause (o) of 
sub.section (2) assessable for that assessment 
year: 

Provided that the activity of owning and 
maintaining race horses i8 carried on by him 
in the previous year relevant for that assess. 
ment year ; and 

(b) if the loss cannot be wholly so setoff, 
the amount of loss not so set off shall pe 
carried forward to the following assessment 
year and so on ; so, however, that no portion 
of the loss shall be carried forward for more 
than four assessment years immediately suc. 


` ceeding the assessment year for which the loss 


was first computed. - 

Exzplanation.—For the purposes of this sub. 
section— 

(a) “amount of loss incurred by the assesses 
in the activity of owning and maintaining race 
horses” means— 

(i) in a case where the assessea has no 
income by way of stake money, the amount of 
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expenditure (not being in the nature of capital 
expenditure) laid ont or expended by him 
wholly and exclusively for the purposes of 
maintaining the race horses ; 

. (ii) in a case where the assessee has income 
by way of stake money, the amount by which 
such income falls short of the amount of 
expenditure (not being in the nature of capital 
expenditure) laid out or expended by the 
assessee wholly and exclusively for the pur- 
poses of maintaining race horses ; 

(b) "horse race" means a horse race upon 
which wagering or betting may be lawfully 
made ; 

(a) “income by way of stake money" means 
the gross amount of prize money received on 
a race horse or race horrea by the owner 
thereof on account of the horse or horses or 
any one or more of the horses winning or 
being placed second orin any lower position 
in horse races.’. 


7. Amendment of section 80MM. 

In section 80MM of the Income.tax Act, 
with effect from the 1st day of April 1975,— 

(a) in sub-section (1), the words and brackets 
"ora person (other than a company) who is 
resident in India” shall be omitted ; 

(b) sub.section (24) shall be omitted. 
8. Amendment of section 80N. 

In section 80N of the Income.tax Act,— 

(a) the words and brackets ‘ora person 
(other than a company) who is resident in 


India” shall be omitted with effect from the 
1st day of April 1976 ; 


(b) for the words "is included in the gross 


total income of the assessee, there shall be 
allowed a deduction of the whole of such 
income,", the words ‘included in the gross 
total income of the assessee is received in con. 
vertible foreign exchange in Indias, or having 
been received in convertible foreign exchange 
outside India, or having been converted into 
convertible foreign exchange outside India, 
is brought into India, by or on behalf of the 
assessee in accordance with any law for the 
time being in force for regulating payments 
and dealings in foreign exchange, there shall 
be allowed a deduction of the whole of the 
income go received in or brought into India” 
shall be substituted and shall be deemed to 
have been substituted with effect from the let 
day of April 1969 ; 

(o) the following Hplanation shall be in. 
geried, and shall be deemed to have been 
inserted, at the end, with effect’ from the 1st 
day of April 1969, namely :— 


' Explanation. — For the purposes of this 
geotion,—: 
(i) "convertible foreign exchange" means 
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foreign exchange which is for the time baing 
treated by the Reserve Bank of India as con- 
vertible foreign exchange for the purposes of 
the law for the time being in foree for regn. 
lating payments- and dealings in foreign: 
exchange ; 

(ii) any income used by the assessee outside 
India in the mannet permitted by the RHezsrva- 
Bank of India shall be deemed to have bsan. 
brought into India in accordance with ths law 
for the time being in force for regulating: 
payments and dealings in foreign exchange: on- 
the date on which such permission:is given” 


9. Amendment of section 80-0. 

In section 80-0 of the Income.tax Ack— 

(a) in sub-section (1),— 

(i) for the words ‘‘there shall be allowed, im- 
accordance with and subject to the provisions | 
of this section, a deduction of the whole of sudh- 
income", the words ‘and such income is rs. 
ceived in convertible foreign exchange in India, 
or having been received in convertible forsign 
exchange outside India, or having been convar. 
ted into convertible foreign exchange ontside 
India, ia brought into India, by or on behalf of 
the assessee in accordance with any law for the 
time being in force for regulating payments 
and dealings in foreign exchange, there shail. 
be allowed, in accordance with and subject io 
the provisions of this section, a deduetien of 
the whole of the income so received im, DE 
brought into, India" shall be substituted end 
shall be deemed to have been substituted with. 
effect from the lst day of April, 1978; 

(ii) the following Explanation shall be in. 
sorted and shall be deemed to have besen in. 
serted at the end, with effect from the ts} day 
of April 1972, namely: — ` 


"Explanation. — The provisions of the Ex. 
planation to section 80N sball apply for ihe 
purposes of this section as they apply for the 
purposes of that geotion."' ; 


(b) in gub.section (1), as so amended, for the- 
brackets, figure and words "(1) Where the 
gross total income of an assessee, being em. 
Indian company or a person (other than a 
compaay) who is resident in India", the words 
"Where the gross total income of an B86858089; 
being an Indian company,” shall be subsiitat. 
ed with effect from the lst day of April, 1975; 

(o) subsection (2) shall be omitted with. 
effect from the 1st day of April, 1975. 


10. Amendment of section 139. 

In section 139 of the Income-tax Act, with. 
effect from the Ist day of April, 1975,— 

(a) after aub.section (1), the following sub. 
section shall be inserted, namely :— 

'(14) Notwithstanding anything conteined in. 
sub-section (1), no person need furnish nodar 


1975 


that sub-section a return of his income or the 
income of any other person in respect of 


whose total income he is assessable under this 


Ast, if his income or, as the oase may be, the 
income of such other person during the pre. 
vious year consisted only of income charge- 
able under the head "Salaries" or of income 
chargeable under that head and also income 
of the nature referred to in any one or more 
of clauses (i) to (ix) of sub-section (1) of sec- 
tion 80L and the following conditions as are 
fulfilled, namely :— 


(a) where he or such other person was em. 
ployed during the previous year by a company, 
he or such other person was at no time during 
the previous year a director of the company 
or & beneficial owner of shares in the company 
(not being shares entitled to a fixed rate of 
dividend whether with or without a right to 
participate in profits) carrying not less than 
twenty per cent, of the voting power; 

(b) bis salary or the salary of such other 
person, exclusive of the valae of all benefits 
or amenities not provided for by way of 
monetary payment, does not exceed eighteen 


- thousand rupees; 


(c) the amount of income of the nature re. 
ferred to in clauses (i) to (ix) of sub.section (1) 
of section 80L, if any, does not, in the aggre. 
gate, exceed three thousand rupees; and 

(d) the tax deductible at source under sec- 
tion 192 from the income chargeable under 
the head "Salaries" has been deducted from 
that income. 


Ezplanation.—For the purposes of this sub. 
section, "Salary" shall have the meaning 
assigned to it in clause (1) of section 17.’; 

(b) in sub-section (3), after the word and 
figurea “section 74", the words, brackets, 
figures and letter "or sub-section (3) of seo. 
tion 74A" shall be inserted. 


11. Amendment of section 209. 

In the Income.tax Act, section 209 shall be 
re-numbered as sub-section (1) thereof and— 

(a) in sub-section (1) as so re-numbered, for 
the words ‘The amount of advance tax pay- 
able by an assesses in the financial year shall 
be computed as follows:—”, the words, bra- 
ckets and figures "The amount of advance tax 
payable by an assessee in the financial year 
shall, subject to the provisions of sub-geo. 
tions (2) and (3), be computed aa follows:—” 
shall be substituted ; 

(b) after sub-section (1) as so re-numbered, 
the following sub.seotiona shall be inserted, 
namely :-~ 

"(2) Where the Finance Aot of the relevant 
year provides that, in the case of any class of 
aasessees, net agricultural income (as defined 
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in that Act) shall be taken into account for the 
purposes of computing advance tax. then, the 
net agricultural income to be taken into ao. 
count in the case of any assersee falling in 
that clasa, shall be— 


(8) in cases where the Income.tax Officer 
makes an order under sub.section (1) or sub. 
section (3) of gestion 910, — 

(i) if the total income of the latest previous 
year in respect of which the assessee has been 
assessed by way of regular assessment forme 
the basis of computation of advance tax pay- 
able by him, the net agricultural income which 
haa been taken into account for the pucposes of 
Charging income-tax for the assessment year 
relevant to that previous year; or 

(ii) if the total income of the previous year 
on the basis of which tax has been paid by the 
assesses under section 140A forms the basis of 
computation of advance tax, the net agricul- 
tural income as returned by the assesses in 
the return of income for the assessment year 
relevant to that previous year; 


(b) in cases where an estimate is sent by 
the sasessee under sub-section (1) or sub-sec- 
tion (2) or sub-section (3) or sub-section (3A) 
of section 219, the net agricultural income, as 
estimated by him, of the period which would 
be the ‘previous year for the immediately 
following assessment year. 

(3) Where the Finance Act of the relevant 
year specifies any separate rate or rates for 
the purposes of computing advance tax in the 
case of every Hindu undivided family which 
has at least one member whose total income 
of the previous year exceeds the maximum 
amount not chargeable to income-tax in his 
case, then, the Income-tax Officer shall, for 
making an order under section 210 in the 
case of any such Hindu undivided family, 
compute (sabject to the provisions of sec. 
tion 164) the advance tax at such rate or 
rates— 

(a) in & cage where the total income of the 
latest previous year in respect of which the 
Hindu undivided family bas been assessed by 
way of regular assessment forma the basis of 
computation of advance tax, if the total in. 
come of any member of the family for the 
assessment year relevant to such latest pre- 
vious year exceeds the maximum amount not 
chargeable to income.tax in his case; 

(b) in a case where the total income of the 
previous year on the basis of which tax has. 
been paid by the Hindu undivided family 
under section 140A forms the basia of com. 
putation of advance tax, if the total income 
of any member of the family for the assess. 
ment year relevant to such previous year ex. 
ceeds the maximum amount noi chargeable 
to income: tax in his case.” 
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12. Amendment of Fourth Schedule. 

In the Fourth Schedals to the Income.tax 
Act, in Part A,— 

(a) in sub rule (3) of rule 5, after clause (b), 
the following clause shall be inserted, 
namely :— 

"(c) the fund: may also consist of any 
amount transferred from the individual ac. 
ount of an employee in any recognised pro. 
vident fund maintained by his former employer 
and the interest in respect thereof"; 

(b) in rule 8, with effect from the 1st day 
-of April, 1975,— 

(i) in olause (ii), the word "or" shall be 
rinserted at the end; 

(ii) after olause (ii), the following clause 
-and Explanation shall be inserted, namely:— 
` (iii) if, on the cessation of his employment 
‘the employee obtains employment with any 
other employer, to the extent the accumulated 
‘balance due and becoming payable to him ig 
transferred to his individual account in any 
‘recognised provident fund maintained by such 
-other employ er. 


Explanation. — Where the accumulated 
‘balance due and becoming payable to an 
employee participating in a recognised provi- 
-dent fund maintained by his employer includes 
ny amount transferred from. his individual 
account in any other recognised provident 


fund or funda maintained by bis former: 


employer or employers, then, in computing 
‘the period of continuous service for the pur. 
poses of clause (i) or clause (ii) the period or 
periods for which such employee rendered 
continuous service under hia former employer 
-or employers aforesaid shall be included". 


13. Consequential amendments to certain 
sections. 

(1) The following amendment (being an 
amendment of a consequential nature) shall 
be made in the Income.tax Aot, namely: — 

In section 155, after sub-section (10), the 
the following sub-sections shall be inserted, 
“namely :— 

"(11) Where in the atsessment for any 
-year, the deduction under ‘section 80N in 
respect of any income, being the whole or any 
part of income by way of dividends as is 
‘referred to in that section, has not been 
allowed on the ground that such income has 
mot been received in convertible foreign 
exchange in India, or having been received in 
-convertible foreign exchange outside India, 
or having been converted into convertible 
foreign exchange outside India, has not been 
brought into India, by or on bebalf of the 
-agsessea in accordance with any law for the 
dime being in force for regulating payments 
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and dealings in foreign exchange and subse- 
quently such income or part thereof is received 
in, or brought into, India in the manner 
sforesaid, the Income-tax Officer shall amend 
the order of assessment so as to allow deduc. 
tion under section BON in respect of such 
income or part thereof as is 80 received in, or 
brought into, India and the provisions of 
section 164 shall, so far as may be, apply 
thereto, the period of four years specified in 
sab-section (7) of that section being reckoned 
from the date on which such income is BO 
received in, or bronght into, Indias. 

(12) Where in the assessment for any year, 
the deduction under section 80.0 in respect of 
any income, being the whole or any part of 
income by way of royalty, commission, fees or 
any similar payment as is referred to in that 
section, has not been allowed on the ground 
that such income has not been received in con. 
verlible foraiga exchange in Indis, or having 
been received in convertible foreign exchange 
outside India, or haying been converted into 
convertible foreign exchange outside India, has 
not been brought into India, by or on behalf 
of the assesaee in accordance with any law for 
the time being in force for regulating pay- 
ments and dealings in foreign exchange and 
subsequently such income or part thereof ig 
received in, or brought into, India, in the 
manner aforesaid, the Income-tax Officer shall 
amend the order of assessment go a8 to allow 
deduction under section 80.0 in respect of 
euch income or part thareof, as is 80 received 
in, cr brought into, India and the provisions 
of section 164 shall, so far as may be, apply 
thereto, the period of four years specified in 
sub-section (7) of that section being reckoned 
from the date on which such income is so 


` received in or brought into, India.". 


(2) The followiag amendmenta (being am- 
endments of a consequential natare) shall bo 
made in the Income-tax Act with effect from 
the 1st day of April, 1975, namely: — 

(i) in sub-section (8) of section 75, for the . 
words, brackets and figures "or sub-section (1) 
of seaticn 74," the words, brackets, figures 
and letter ‘', sub-seation (1) of section 74 ox 
sub-section (3) of section 74A" shall be 


' substituted; 


(ii) in clause (b) of sub-section (2) ot 
section 77, after the word and figures “seo. 
tion 74", the words, brackeis, figures and 
letter “or sub-section (3) of section 74A” shall 
be inserted; 


(iii) in section 80, after the word and 
figures ‘section 74", the words, brackets, 
figures and letter "or sub-section (3) of 
section 74A” shall be ineerted; 

(iv) in sub-section (3) of section 80A, the 
words, figures and letters "or section 80MM 


1974 


or section 80-N or section 80-0" shall be 
omitted; 

(v) in clause (iv) of aub-section (2) of 
section 141A, after the word and figures 
"geouon 74", the words, brackets, figures and 
Netter “or sub-section (3) of section 74A" 
«shall be inserted; 

(vi) in sub.clause (iv) of clause (b) of sub- 
section (1) of section 143, after the word and 
‘figures “section 74", the worda, brackets, 
figures and letter "or sub section (3) of 
-seotion 74A” shall be inserted; 


(vii) in sub.seotion (4) of section 155, after 
the word and figures "section 74", the words, 
brackets, figures and letter "oz sub.seotion (3) 
-of section 74A" shall be inserted; 

(viii) in seotion 157, for the words, brao- 
kets and figures ‘‘or sub-gection (1) of seo. 
"tion 74", at both the places where they occur, 
the words, brackets, figareg and letter '", sub. 
section (1) of seotion 74 or sub.seotion (3) of 

«section 7 4A" shall be sabstituted. 


Wealth-iax 


14. Amendment of Act 27 of 1957. 


In the Wealth.tax Aot, 1957, with effect 
rom the 1st day of April, 1975,— 

(1) in olause (e) of section 2,— 

(a) in item (ii) of sub clause (2), for the 
words "any annuity”, the words and brackets 
"'any annuity (not being an annuity purchased 
‘by the scsessee or purchased by any other 
-pereon in pursnanoe of a contract with the 
<assessee)”’ shall be substituted; 

(b) in the proviso, for the words, brackets 
and figures "items (i) to (iii)”, the word, 
brackets and figure "item (1)" and for the 
words, brackets and figures "items (i) to (v)", 
‘the words, brackets and figures "items (i) to 
4iii)” shall be substituted; 

(2) In section 5— 

(a) in sub-section (1), — 

(i) for clause (iva), the following clause 
hall be substituted, namely: — 

"(iva), agricultural land belonging to the 
assegsee;”; 

(ii) in clause (ivb), in the proviso, for the 
words "as dwelling house, store house or out. 
house", the words "as stora house or for 
keeping livestock” shall bs substituted; 

(iii) in clause (vi), the followiag proviso 
shall be inserted at the end, namely:— 

"Provided that in the case of a policy of 
dnguranze the. premium or other payment 
whereon is payable during a period of less 
than ten years, the amount that shall not be 
included in the net wealth of the assessee 
under this clause shall be a sum that bears to 
the value of the right or interest of the assessee 
ín the policy the same proportion as the 
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number of years during which the premium or 
other payment on the policy ig payable bears 
to ten :’; 

(b) in sub-section (LA), for the word, bra. 
ekets and figures "olause (xv),”, the word, 
brackets, fgures and letter ''clauses (iva), 
(xv)," shall be substituted; 


(3) in the Schedule, in Paragraph A of 
Part I, for items (1) and (1A), the following 
items shall be substituted, namely : — 

“(1) in the case of every individual or 
Hindu undivided family, not being a Hindu 
undivided family to which item (1A) of this 


Paragraph appliea— 


(a) where the net 
wealth does nob ex. 
ceed Ri. 5,00,000 

(b) where the net 
wealth exceeds Bs. 
5,00,C00 but does not 
exceed Hi. 10,00,000 


(c) where the net 
wealth exceeds Ha. 
10,00,000 but does not 
exeeed Rs. 15,00,000 


(d) where the nat 
wealth exceeds Ra. 
15,00,000 


Rate of tax 


1 per cent. of the net 
wealth; 


Re 5,000 plus 3 per 
cent. of the amount 
by which the net 
wealth exceeds Ra, 
5,00,000: s 

Bs. 20,000 plus 4 per 
cent. of the amount 
by which the net 
wealth exceeds Ra, 
10,00,000; 

Bs. 40,000 plus8 per 
cent. of the amount 
by which the nat 
wealth exceeds Re. 
15,00,000. 


Provided that for the purposes of this 


item,— 


(i) no wealth. tax shall be payable where 
the net wealth does not exceed the following 


limit, namely :— 


(A) Rs. 1,00, 000, in the cage of an in. 


dividnal ; 


(B) Bs, 2,00.000, in the oase of a Hindu 


undivided family; 


(ii) the wealth.tax payable shall, in no 


case, exceed 10 per cent. of tha amount by 
which the net wealth exceeds the limit speci. 
fied in sub-clause (A) or, as the case may be, 

gub.clause (B) of clause (i) of this proviso. 
(1A) In the case of every Hindu undivided 
family which has at leas} one member whose 
net wealth assessable for tha assessment year 
exceeds Rs, 1,00,000 — 
: Bate of tax 


(a) where the net 
wealth does not er. 
ceed Bs. 5,00,000 

(b) where the net 
wealth exceeds Ra. 
§,00,000 but doss not 
exceed Rs. 10,00 00 


3 pər cent. of the net 
wealth; 


Bs. 15,000 plus 4 per 
cent. of the amount 

-by which the net 
wealth exceeds Ha, 
5,00,020; 
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(c) where the net Ba. 35,000 plus 8 per 
wealth exceeds Hg cent, of the amount 
10,00,C00 by which the net 

wealth exceeds Hs, 
10,00,000 7 

Provided that for the purposes of this 
liem,— d 

(i) no wealth.tax shall be payable where the 
nei wealth does not exceed Rg. 2,00,C00; 

(ii) the wealth.tax payable shall, in no cage 
exceed 10 per cent. of the amount by which 
ihe net wealth exceeds Ra. 2,00,000". 


Surtaa 


15. Amendment of Act 7 of 1964. 

In the Companies (Profits) Surtax Act 
1964. in the Third Schedule, with effect from 
the 1st day of April, 1975,— 

(a) for the figures and words "30 percen}.”, 
the figures and words ''40 per cent.” shall be 
substituted: 

(b) the following proviso shall be inserted 
at the end, namely :— 

‘Provided that where in the case of an 
Indian company or a company which has made 
the prescribed arrangements for the deolara- 
tion and payment of dividends within India— 

(i) which is such & company as is referred 
to in section 108 of the Income.tax Ao:, and 

(ii) whose paid-up share capital (subsoribed 
and paid for in cash) as on the last day of the 
previous year, is not leas than twenty-five per 
gent. of the amount of the capital ag computed 
under the Second Schedule to this Act, 
the aggregate of— 


(a) the amount of income.tax payable .by 
the company im reapeot of ita total income of 
the previous year under the provisions of the 
Income.tax Act after making allowance for 
any relief, rebate or deduction in respect of 
income tax to which the company is entitled 
under the provisions òf the said Act or the 
annual Finance Act; and 

(b) the amount 9t surtax computed in 
accordance with the ‘foregoing provisions of 
this Schedule, - 

exceeds the amount calculated at seventy 
per cent. of the total income of the company, 

- the amount of such excess shall be deducted 
from the amount of surtax referred to in 
clause (b) above and the.balance shall be the 
amount of the surtax payable by the com. 
pany.". 
Miscellaneous 
16. Continuance of development rebate in 
certain cases. 

The notification of the Government of India 
in the Ministry of Finance (Department of 
Revenue and Insurance) No. §. O. 2167, dated 
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the 28th day of May, 1971, issued under sub. 
section (5) of section 33 of the Income.tax 
Act shall not apply in respect of ; 

(a) any ship acquired after the 31st day of 
May, 1974, but before the 1st day of June, 1975, 
by any assessee, if the agsessee furnishes evi- 
dence to the satisfaction of the Income.tax 
Officer that he had, before the Ist day of 
December, 1973, entered into a contract. 
for the purchase of such ship with the builder 
or owner thereof; 


(b) any machinery or plant, being coal-fired 
equipment, or any machinery or plant fox 
converting oil.fired equipment into coal-fired 
equipment, installed by any aesessee after the 
31st day of May, 1974, but before the 1st day 
of June, 1977.. — 


Ezplanation.—In this olause, "equipment" 
means a boiler, furnace, kiln, oven or the like; 

(o) any machinery or plant [not being 
machinery or plant referred to in clause (b)l 
installed by any assessee after the 31st day 
of May, 1874, but before the 1st day of June, 
1975, if the assessee furnishes evidence to the 
satisfaction of the Income-tax Officer that 
before the 1st day of December, 1973, he had 
purchased such machinery or plans or had 
entered into a contract for the purchase of 
Buch machinery or plant with the manufac. 
turer of owner of, or a dealer in, such machi. 
nery or plant, or hal; where such machinery 
or plang has been manufactured in an under. 
taking owned by the assesses, taken steps for 
the manufacture of such machinery or plant, 


and accordingly the provisions of the In. 
come-tax Acé shall have effect in relation to 
such ship, machinery or plant, subject to the 
conditions specified in olauaes (a), (b) and (o). 


17. Amendment of sections 80-N and 
80-O of the Income-tax Act as they stood 
during certain periods, 


The provisions of section 80N of tha Income. 
tax Act, as they stood immediately before tho 
1st day of April, 1969, and the provisions of 
section 80.0 of that Act. as they stood from 
time to time before the lat day of April, 1979, 
shall have and shall be deemed to have’ had 
effect subject to the modification that the de- 
duction under the said provisions shall be allow. 
ed only with reference to the income referred 
to therein which is received in: convertible 
foreign exchange in India, or having been 
received in convertible foreign exchange out. 
side India, or having been converted into 
convertible foreign exchange outside India, 
is brought into India, by or on behalf of the 
assesses in accordance with any law for the 
time being in force for regulating payments 
and dealings in foreign exchange. 
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Eaplanation. — For the purposes of. thia 
'8eotion,— 

(i) “convertible foreign exchange" means 
foreign exchange which is for the time being 
‘trated by the Reserve Bank of India as con. 
vertible foreign exchange for the purposes of 
the law for the time being in force for regulat- 
ing payments and dealings in .foreign ex. 
changa; 

(ii) any income used by the assessee out. 
idə India in the manner permitted by the 
Reserve Bank of India shall be deemed to 
have been brought into India in accordance 
with the law for the time being in force for 
regulating payments and dealings in foreign 
exchange, on the date on which guch permis. 
gion ig given. 


OHATPTER IV 


INDIRBOT TAXES 
18. Amendment of Act 32 of 1934. 


In the Indian Tariff Aot, 1934 (hereinafter 
referred to as the Taviff Aot), — 


(a) in section 3, after sub-section (3), the 
following sub.sections shall be inserted 
nemely:— 

“(4) Notwithstanding anything contained in 
sub-section (1), where the Central Govern. 
ment is satisfied that in the interests of trade 
including promotion of exports, it is necessary 
to take immediate action for discontinuing 
he preferential rate, ot increasing the pre. 
ferential rate to a rate not exceeding the 
standard rate, or decreasing the preferential 
rate, in respect of an article specified in the 
First Schedule, the Central Government may, 
by notification in the Official Gazette, direct 
an amendment of the said Schedule to be 
made so, as to provide for such discontinu. 
«noe of, or increase or decrease, ag the case 
may be, in, the preferential rate. 

(5) Every notification issued under sub. 
aection (4) shall, as soon as may be after it is 
issued, be laid before each House of Parlia. 
ment."; 

(b) in the Firat Schedule, in Item No. 22(4), 
for the entry in the fourth column against 
@ub-item (à), the entry "Be. 80.00 per litre 
or 270 per cant, ad valorem, whichever is 
higher," shall be substituted. 


19. Auxiliary duties of customs, 

(1) In the case of goods mentioned in the 
First Schedule to the Tariff Act, or in that 
Schedule as amended from time to time, there 
shall be levied and collected as an auxiliary 
duty of customs an amount equal fo twenty 
per cent. of the value of the goods as deter. 
mined in accordance with the provisions 
of section 14 of the Customs Act, 1962 
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(hereinafter referred to as the Oustoms 


Act). 


(2) Sub.section (1) shall oaase to have effect 
after the 3ist day of March 1975, except aa 
respects things done or omitted t» be done 
before such cesser and section 6 of the 
General Clauses “Act, 1897 shall ‘apply 
upon such’ cesser as if the gaid sub-sec. 
tion had then been repealed by a Central 
Act. 


(3) The auxiliary duties of customs referred 
to in sub-section (1) shall be in addition to 
any duties of customs chargeable on such 
goods under the Customs Act, or any other 
law for the time being in foros, 

(4) The provisions of the Customs Aot. and 
the rules and regulations made thereunder, 
including those relating to refunds and exemp. 
tions from duties, shall, as far. as may be, 
apply in relation to the levy and collection 
ef the auxiliary duties of customs leviable 
under this section in respect of any goods ag 
they apply in relation to the levy and collec. 
tion of the duties of customs on such gooda 
under that Act or those rules and regulations, 
gs the case may be. 


20. Amendment of Act 1 of 1949. 


In the Indian Tariff (Amendment) Aot, 
1949, in sections 4 and 5, for the figures 
"1974," the figures “ 1975" ghall be gub. 
stituted. 


21. Amendment of Act 1 of 1944. 


The Central Exoises and Salt Aot, 1944 
(hereinafter referred to asthe Central Exoigea 
Act), shall be amended in the manner gpeoi. 
fied in the Second Schedule. 


22. Auxiliary duties of excise. 


(1) In the case of goods mentioned in tha 
First Schedule to the Central Excises Act, or 
in that Schedule a3 amended from time to 
time, there shall be levied and collected as an 
auxiliary duty of excise an amount equal to 
twenty per cent. of the value of the goods ag 
determined in accordance with the provi. 
sions of section 4 of the Oentral Exoises Aot, 

(2) Sub.section (1) shall cesse to have 
effect after the 31st day of March, 1975, 
except as respecta things done or omitted to 
be done before such cesser; and seotion 6 
of the General Olanses Act, 1897 shall 
apply upon such cesser as if the said 
sub-section had then been repealed by the 
Central Act. 


(3) The auxiliary duties of excise referred 
to in sub-section (1) ehall be in addition to 
any duties of excise chargeable on such gooda 
under the Central Excises Act, or any other 


‘law for the time being in foras. 
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(4) The auxiliary duties of excise referred 
‘to in gsob.section (1) shall be levied for the 
purposes of the Union and the proceeds there. 
of shall not ba distributed among the States. 

(5) The provisions of the Central Excises 
Act and the ruleg made thereunder, inolud. 
ing those relating to refunds and exemptions 
from duties shall, as far as may be, apply in 
relation to the levy and collection of the 
auxiliary duties of excise leviable under this 
section in respect of any goods as they apply 
in relation to the levy and collection of the 
duties of excise on such goods under that Act 
or those rules, as the cage may be. 


23. Amendment of Act 27 of 1958. 

The Mineral Producta (Additional Duties of 
Excise and Customs) Act, 1958 (hereinafter 
referred to ag the Mineral Products Act), shall 
be amended in the manner specified in the 
Third Schedule, 


. 24. Discontinuance of salt duty. 

For the year beginning on the lst day of 
April, 1974, no duty under the Central Ex- 
cises Act or the Tariff Act shall be levied in 
respect of salt manufactured in, or imported 


into, India. 
OHAPTER V 


MIBOELLANHOUS 

25. Amendment of Act 6 of 1898, — In 
the Firet Schedule to the Indian Post Office 
Act, 1898,— ‘ 

(a) for the sub-headings "Lettere", “Letter. 
cards’ and ‘Post cards" and the entries under 
those sub-headings, the following shall be aub. 
stituted, namely :— 


"Leiters 


For a weight not excasding 


fifteen grams 
(Contd. on Col. No. 2) 


25 Paige 
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For every fifteen grams, or 
fraction thereof, exceeding 
fifteen grams 15 Paise - 
Leiter cards 
For a letter.card 20 Paise 
Post cards : 
Bingle 15 Paige 
Reply 30 Paise”; 


(b) for the sub.heading "Parcela" and the 
entries thereunder, the following shall be 
substituted, namely :— . 


"Parcels 


For a weight not exceeding One rupee and 


five hundred grams fifty paise 
For every five hundred One rupee and 

grams, or fraction thereof, fifty paise”, 

exceeding five hundred 

grams 


THE FIRST SOHEDULE 
(See section 2) 
PART I 


INCOME.TAX AND SURCHARGES 
ON INOOMN-TAX 


Paragraph A 
Sub.Paragraph I 


In the case of every individual or Hindu. 
undivided family or unregistered firm or other 
association of persons or body of individuals, 
whether incorporated or not, or every artificial 
juridical person referred to in sub-clause (vii) 
of clause (31) of Section 2 of the Income.tax 
Act, not being & case to which Sub.Paragraph 
II of this Paragraph ox any other Paragraph 
of this Part applies,— 


i 


Rates of income.tax 


(1) where the total income does not 
exceed Rs. 5,000 


Nil; 


(2) whare the total income exceeds 
Re. 5,000 but does not exceed Re. 10.000 
(3) where the total income exceeds 
Rs. 10.000 but does not exceed Hg. 15,000 
(4) where the total income exceeds 
Ba. 15,000 bui does not excesd Rs 20,000 
(5) where the total income exceeds 
Bs, 20,000 but does not exceed Re. 25,000 
(6) where tha total income exceeds 
Es. 25,000 but does not exceed Rs. 30,000 
(7) where the total income exceeds 
Res. 30,000 but does not exceed Rs. 40,000 
(B) where the total income exceeds 
Rea. 40,000 but does not exceed Ra. 60,000 


10 per cent. of the amount by which the total: 
income exceeds Rs. 5,000; 

Bs. 500 plus 17 per sent. of the amount by which 
the total income exceeds Ra. 10,000; : 

Rs. 1,350 plus 23 per cent. of the amount by 
which the total income exceeds Bg. 15,000; 

Rs. 2,500 plus 30 per cent of the amount by 
whieh the total income exceeds Ra. 20,000; 

Rs. 4,000 plus 40 per cent. of the amount by 
which the total income excesds Ra. 25,000; 

Rs. 6,000 plus 60 per cent. of the amount by 
whieh the total income exceeds Rs. 30,000; 

Hs. 11,000 pius 60 per cant. of the amount by 
which the total income exceeds Rs. 40,000; 


* 
à 


x: 


1974 


(9) where the total income exceeds 
Ba. 60,000 but does not exceed Rs. 80,000 

(10) where the total income exceeds 
Bs, 60000 but does not . exceed 
Rs. 1,00,000 


(11) where the total income exceeds - 


Bs., 1,000000 but does not exce 
Ba. 2,00.000 i 

(12) where the total income exceeds 
Bs, 2,00,000 
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Ha. 23,000 plus 70 psr cant. of the amount by 
which the total income exceeds Ra. 60,000; 

Es. 37,000 plus 76 per cent of the amount by 
which the total income exceeds Ra. 80,000; 


Rs. 52,000 plus 80 per cent. of the amount by 
which the total income exceeds Re. 1,00,000; 


Ba. 1,32,000 plus 85 per cent. of the amount by 
which the total income exoaeds Ra. 2,00,000. 


Surcharge on $ncome.laz ‘ 


The amount of income.tax computed in 
accordance with the preséding provisions of 
this Sub.Paragraph shall be increagssd by & 
surcharge for purposes of the Union calculated 
at the following rates, namely :— 


(a) in & case where the 10 per cent.; 
total income does not exceed . 
Ra. 15,000 


(b) in any othor cage 15 per cent.: 


Provided that the amount of surcharge pay. 


able shall, in no case, exceed the aggregate of 
the following sums, namely ;— 

(i) an amount calculated at the rate of 
10 per cent. on the amoun* of income-tax on 
an income of Rs. 15,000, if such income had 
been the total income (the income of Rs. 
15,000. for this purpose being computed ag if 
such income incladed income from various 
sources in the same proportion as the total 
income of the person concerned); and 

(ii) 40 per cent. of the amount by which 
the total income exceeds Rs. 15,000. 


Sub-Paragraph IT 


In the case of every Hindu undivided family 
which at any time during the previous year 
has. at least one member whose total income 


of the previous year relevant to the assess- 


ment year commencing on the lst day of 


April, 1974, exceeds Ba. 6,000,— 


Rates of $ncome-taz 


(1) where the total income does not 
exceed Ha. 5,000 


(2) where the total income exceeds 
Rs. 5,000 buat does not exceed 
Bs 10,000 ~ 

(3) where the total income exceeds 
Rs. 10,000 but does not exceed 
Ra. 15,000 

(4) where the total income exceeds 
Bs. 15,000 but does not exceed 
Ra. 20,000 

(6) where the total income exceeds 
Ba 20,000 but does not exceed 
Ba, 25,000 

(6) where the total income exceeds 
Rs 26,000 but does not exceed 
Es. 30,000 

(7) where the total income exceeds 
Rs. 30,000 but does not exceed 
Rs. 40,000 

(8) where the total income exoseds 
Rs. 40,000 bat does not exceed 
Es., 60 000 

(9) where the total income exceeda 

- Bs. 60,000 but does not exceed. 
Bs. 80,000 l 


(10) where the tolal income exceeds 
Rs. 80,000 but does not exceed 
Ra. 1,00,000 

(11) where the total income exceeds 
Rs. 1,00,000 


Nil; 


17 per cent. of ihe amount by which the total 
income exceeds Rs. 8,000; 


Rs. 850 plus 23 per cent. of the amount by 
which the total income exceeds Ha. 10,000; 


Bs. 2,000 plus 30 per cent. of the amount by . 
which the total income exceeds 15,000; 


Rs. 3.500 plus 40 per cent. of the amount by 
which the total income exceeds Ba. 20,000; 


Rs. 5,500 plus 50 per cent. of the amount by 
which the total income exceeds Ra. 25,000; 


Rs. 8,000 plus 60 per cent. of the amount by 
which the total income exceeds Ra. 30,000; 


Rs. 14,000 plus 70 per cent. of the amount by 
which the total income exceeds Rs.-40,000 


Ra. 28,000 plus 75 per cent, of tho amount by 
which the total income exceeds Rs 60,000; 


Rs. 43,000 plus 80 per cent. of the amount by ` 
which the total income exceeds Ra. 80,000; 


Rs. 59,000 plus 85 per cent. of the amount by 
which the total income exceeds Rs. 1,00.000; 
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Surcharge on $ncomae-tag 


The amount of income.tax computed in accordance with the preceding provisions of this 
Sub.Paragraph shall be increased by a surcharge for purposes of the Union calculated at the 
rate of fifteen per cent. of such income.tax. : 


Paragraph B 
In the case of every co.operative society, — 
Rates of income-tax 


(1) where the total income does not 
excead Bs. 10,000 

(2) where the total income exceeds 
Bs 10,000 but does not exceed Ha. 20,000 

(3) where the total income exceeds 
Ba. 20,000 : 


15 per cent, of the total income: 


“Ra. 1,500 plus 95 per cent. of the amount by 
which the total income exceeds Ha. 10,000; 

Rs. 4,000 pius 40 per cent. of the amount by 
which the total income exceeds Ra. 20,000. 


Surcharge on 1ncome-tac 


The amount of income-tax computed in accordance with the preceding provisions of this 
Paragraph shall be increased by & surcharge for purposes of the Union calculated at the rate 
of fifteen per cent. of such income-tax. i 


Paragraph C 
Tn the case of every registered firm, — 
Rates of $ncome-tax 
(1) where the total income does not 
exceed Rs. 10,000 


(2) where the total income exceeds 
‘Bs. 10,000 but does not exceed Ra. 26,000 
(3) where the total income exceeds 
Bs. 25,000 but does not exceed Rs. 50,000 
(4) where the total ‘Income exceeda 


Nil; 


4 per cent, of the amount by which the total 
income exceeds Rs. 10,000; 


Rs. 600 plus 6 per cent. of the amount by which 
the total income exceeds Bs. 25,000; 


Rs. 9,100 plus 12 per cent. of the amount by 


Re. 50.000 but does not exceed which the total income exceeds Rs. 50,000; 
Re. 1,00,000 

(B) where the total income excesde Bs. 8,100 pius 20 per cent. of the amount by 
Ra. 1,00,000 which the total income exceeds He. 1,00 000. 


Surcharges on tncome.tax 


Tho amount of income.tax computed at the 
rete hereinbefore specified shall be increased 
by the aggregate of surcharges for purposes 
of the. Union calculated as specified here. 
under :— 


(a) in the case of a registered firm whose 
total income includes income derived from a 
profession carried on by i$ and the income so 
included is not less than fifty-one per cent. of 
such total income, & surcharge caloulated at 
the rate of ten per cent. of the amount of 
income.tax computed at the rate hereinbefore 
specified; 

(b) in the cage of any other registered firm, 
& surcharge caloulated at the rate of twenty 


per cent. of the amount of income.tax com. 
puted at the rate hereinbefore specified; and 


(c) a special surcharge caloulated at the 


rate of fifteen per cent. on the sggregate of 


the following amounts, namely :— 
(i) the amount of income.tax computed at 


: the rate hereinbefore specified; and 


(ii) the amount of the surcharge caloulated 
in accordance with clause (a) or, as the cage 
may be, clause (b). 

Explanation. — For the purposes of this 
Paragraph, "registered firm" includes an un. 
registered firm assessed as a registered firm 
under clause (b) of section 183 of the Income. 
tax Act 


Paragraph D 


In the case of every losal authority,— 


Rate of income.taz 


On the whole of the total income 


50 per cent. 
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Surcharge OR ROOG tax 
The amount of income-tax aan 86 the rate hereinbefore specified ahali be iiaa bg 


& surcharge for purposes of the Union calculated at the rate of fitteen per cent. of such 
incoae.tax. ; 
Paragrap hE 


Ia ‘the case of Life Insurance Gorpon of of India established M Life Insurance 
Corporation Act, 1956 (31 01.1958),— .  . ; 
Bates of incomotas 
(i) on that part of its total inoome . 52.5 per conh. 
which consists of profits and gains from - neo eRe vs 
fife insurance business . : 
(ii) on the balance, if any, of the total the rate ef income.tax applicable, in actordance 
income .-¿1°. With Paragraph F of this Part, to the total 
: income of a domestic company which is a com. 
. pany in which the public are substantially 
Pii . ntezested. 
Surcharge- on $noomt4az 
The amount of income-tax computed in accordance with ihe preceding provisions of this 


Paragraph shall be inc:eased by a surcharge calaulated at the rate of five per cent. of euch 
dncome-tax. 


of 


Paragraph F 

In the case of a company, other than the Life Insuranoo Corporation of India established. 

anier the Life Insuranse Corporation Aot, 1956 (31.of 1958),— 
Rates of scometas . 

I, In the cage of a domestic company, — . A 

(1) where the company is a company ; 
in which the publia are sabstantially .. '. 
interested,— 3X aos i 

(i) in & oase where the total income 45 par cent. of the total income; 
does not exceed Ra. 1,00,000 en 

(ii) in & cage where the total income 56 per cen. of the iotel income; 
exceeds Rs. 1,00,000 7 * "PEL 

(2) where the company is not a com. 
pany in which the public are gubatan. 
tially interested,— 

(i) ia the case of an industrial com. 
pany— — . l 

(a) on so much of the total income as. | ÖĞ per'cent; 
does not exceed Rs. 2,00,000 Fd, 

(b) on the balance, if any, of the: total 60 per cant; 

&ncoma. 

(i) in any other cage 85 por cent. of the total income, 

Provided that the income.tax payable by a domestic company, being a company in which. 
the publie are substantially interested, the total i income of which ‘exceeds Hs. 1,00, COO, shall 
mot exceed the aggragate of— , 

(a) the income-tax which would have been payable by the company if its total income had 
been Bs. 1,00,000 (the income of Hs. 1,00,000 for this purpose being computed as if auch 
. dnco ne included income from various sources in the game proportion es the total income of the 

20m pany); and 

(b) eighty per cent. of the amount by which ita total i income exceeds Ra. 160,000. 

If. In the ease of a company other than a domestic company— | 

(i) on eo much of the total income ag 
aonsiats of— 
(a) royalties received from an. Indian 
concern in pursuance of an agreement 
made by it with the Indian concern after: 
the 31at day of March, 1981, or ; i xp 6? 
` (b) fees for rendering technical servi- ms dee |= - i 
ees received from an Indian concern in. ` 
pursuance o! an agreement made by it 
with tbe Indian concern after the 29th 
day of February, 1964, —— -— 
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and where such agreement has, in 
either case, been approved by the Central 


Government 50 per ceni; 
(ii) on the balance, if any, o! the total 
income 70 per cent.; 


Surcharge on income.ta& 
The amount of income-tax computed in ‘accordance with the srateding provisions cf thie 
Paragraph shall be increased by a i puroharg? calculated at the 1ate of five per cent. of suoh 


income- tax. 
. PART II 
Rates of deduction of taz at source in certain cases 
In: every cate in which under the provisiona:cf sections, 193, 194, 194A, 1948, 194D and 
198 cf the Income-tax Aot, {ax is to be deducted at the rates in force, deduction shall. be made 
from the income subject to deduetion, at ihe following rates :— 








Income. tax 
HC Bate of income.tax Rate of surcharge 
1. In the case of. à person other than s 
company— 
(a) Where the person is resident— 
(i) on income by way of interest other © 10 percent.  — Nil; 
than "Interest on securities” ' me i ie, 4, r ‘gts 
(ii) on income by way of winnings ^. 30 percent. ` y ` 3 per cent; 
from lotteries and crossword puzzles Dr Be eh 
. (iii) on income by way of insurance ^ 10 per eent. . Nal; 
commission l ea 7 : 
(iv) on any other income (óxeluding 21 per cent. 2 per cent. i 
interest payable on a tax. free security) i 
(b) where the person is not resident 
in India— : u n ics 
(i) on the whole inconie (excluding income.tax at 30 per cent. and surcharge at 3 per 
interest payable on a tax-free security) cent, of the amount of the income. 
; ' à or 
income-tax and surcharge on income.tax in red- 
pect of the income atthe rates prescribed in 
Sub.Paragraph 1-of Paragraph A of Part III of 
this Schedule, if such income had been the 
total income, ; 
. whichever is higher; b 
(ii) on income by way of interest pey- ‘15 per cent. . ^ 1.5 percent; 
able on a tex. free security d i i 
9. In the osse of a company— ' ; 
` (a) where the company isa domestic - 
company— i : 
(i) . on income by way of interest other 20 per oent. . >` 1 per cent. ; 
than "interest on securities” . : - 
(ii) on any other income (excluding . 29 per cent. l per cent. ; 
interest payable on a tax-free security) T = “oats 
(b) where the company is not a domes. 
tic company—. à à 
(i) on income by way of dividends - . 24.5 per cent. 1.225 per cent. ; 
payable by any domestic company qp : : 
. (i) on income by way of royalties 50 per cent. ; 2.5 per cent. í 


payable by an Indian concern in pursu. 
ance of an agreement made by it with 
the Indian concern after the 31st day of 
March 1961, and which has been approved 
by the Central Government 
(iif) on income by way of fees payable | 60 per cent. |o 9b per cent, ; 
by an Indian concern for rendering 7 -n : 
technical services in pursuance of an 
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agreement made by it with the Indian 
concern after the 29th day of February 
1964, and which has been approved by 
the Central Government _ 

(iv) on income by way of interest 
payable on & tax-free security 

(v) on any other income 
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44 per cont, 


70 per cent. 


[Bot 20] 99 


^ Income.tax 





Rate of Surcharge 





2.2 per cent. ; 


: 3.5 per cent, 


` PART III ` 


Rates for calculating or r hai ‘ging 1ncome-laz sn certain cases, deducting income-tax from 
income chargeable under the head ‘Salaries’, or any payment referred to in 
‘sub-section (9) of section 80E and computing "advance tax”. 


In cages in which income-tax has to be 
calculated under the first proviso to sub-seo. 
tion (5) of section 132 of the Income-tax Act 
or chasged under gub.tection (4) of section 172 
or sub-section (2) of section 174 or section 176 
or sub-section (2) of section 176 of the said 
Act or deducted under section 192 of the 
gaid Aot from income: chargeable under the 
head "Salaries" or deducted under sub-sec. 


tion (9) or in which the “advance tax” payable 
under Chapter XVII.O of the said Ack has to 
be computed, at the rate or rates in force, such 
m ee or, ag the Gage may be, "advance 

' (not being "advance tax" in respect of 
s income chargeable to tax under section 104 
of the Income.tax Act at the rate of sixty-five 
per cent) shall be so calculated, charged, 
deduoted or computed at the leas rate 


. tion (9) of section 80E of the said Act from ‘or rates :— 
any. payment referred to in the said sub.sec. 
: Paragraph A 


Sub.Paragraph I 


In the case ot. every individual or Hindu 
undivided family or unregistered firm or other 
. association of parsons or body of individuals, 
whether incorporated or not,or every artificial 
juridical beteon referred to in sub-clause (vii) 


of clause (31) of section 2 of the Income.tax 
Act, not being a oase to which Sub-Para. 
graph II of this Paragraph or any other 
Paragraph of thia Part applies,— 


Rates of income- taz: 


à) where the total income does not . 


exceed Rs, 6,000 

(2) where the total income exceeds 
Ha. 6,000 but does not exceed Hs. 10,000 

(3) where the total income exceeds 
Rs. 10.000 but does not- exceed 
Re. 15,000, 

(4) where the total income exceeds 
Ra 15,000 but does not exceed 
Bs, 20.000 

(B) where the total income exceeds 
Rs, 20,000 but doss not exceed 
Rs. 25, 000 

.(8) where the- total income exceeds 
Ba, 25,000 but does not exceed Bs. 30,000 

(7) where the total income exceeds 


Bs. 30,0C0 but does not exceed Rs. 50,000. 
(8) where the total income exceeds 


Bs. 50,C00 but does not exceed Bs. 70,000 
. (9) where the total income exceeds 
Rs. 70,000 


Nil ; 


12 per cent. cf the amount by which the total 
income exceeds Ha. 6,000 ; 

Re. 480 pius 15 per cent of the amount by which 
the total income exceeds Rs. 10,000 ; 


Rs. 1,230 plus 20 percent of the amount by 
which the total income exceeds Rs. 15,000; 


Re. 2,230 pius 30 percent. of the amount by 
which the total income exceeds Be, 20,000 ; 


Rs. 3,730 plus 40 per cent, of the amount by 
which the total income exceeds Rs. 25,000; 

' Ra. 5,730 plus 50 per cent. of the amount by 
which the total income exceeds Rs. 30,000; 

Ra 15,730 plus 60 per cent. of the amount by 
which the total income exceeds Ra. 50,000; 

Rs. 27,730 plus 70 per cent. of the amount: by 
which the total income exceeds Rs. 70;C00. 


Surcharge on sncome-tac 


' The amount of. 


income tex computed in 
accordance with the preceding provisions of © 
‘this Sub.Paragraph shall be increased by a 


eurcharge for purposes of tbe Union calculated 
-at the rate of. ten per cent. of such income. 
tax. - 
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Sub-Paragraph II ' 

In the cage of every Hindu undivided family 
which’ at any time ‘during the previous year. 
has at least one member whose total income of 
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the previous year relevant to the assessment 
year commencing on the lsi day of April, 
1975, exceeds Rs, 6,000— 


Rates of income-iax 


(1) where the total income does not 
exceed Rs. 6,000 > 
(2) where the total income exceeds 


Ra. 6,000 but does not exceed Rs. 10,000. 


.(3) where the total income exceeds 
Ba. 10,000 but does not exceed Rs. 15,000 

(4) where the total income exceeds 
Bs. 15,000 but does not exceed Ba. 20,000 

(5) whore the total income exceeds 
Bs, 20,000 but does not exceed Rs. 25,000 

(6) where ihe total income exceeds 
Ba. 25,000 but does not exceed Rs. 30,000 

(7) where the total income exceeda 
Ra. 30,000 but does not exeeed Rs. 50,000 

(8) where the total : ‘income exceeds 
"Ra. 50, 000 


Nil; 


15 per cent. of ihe amount by whioh ihe total 


income exceeds Rs. 6,000; 

Bs. 600 plus 20 per cent of the amount by which 
the total income exceeds Ha. 10,000; 

Bs. 1,600 pius 30 per cent. of the &moont by 
which the total income exceeds Bs. 15,000; f 

Res. 3,100 plus 40 per cent, of the amonnt by : 
which the total income exceeds Ra. 20,000; 

Ba. 5,100 plus 50 per cent, of the amount by 
which the total income exceeds Ra. 25,000; 

Ra. 7,600 pius 60 per cent. of the amount by 
which the total income excéeds Rs 30,000; 

Ra. 19,600 plus 70 per cent. of the amount by 
which the total income exceeds Ba 50, 000. 


Surcharge on income.tax 


The amend of income-tax computed in 
accordance with the preceding. provisions of 
this Sub Paragraph shall be inoreased by a 


surcharge for purposes of the Union calcu- 
lated at the rate of ien ‘per cent. of such 
income.tax, 


Paragraph B 


In the ease of every co-operative society, — 


Rates of income-tax 


(1) where the total income does not 
exceed Rs. 10,009 

(2) where the total income exceeds 
Rs. 10,000 but does not exceed Rg, 20,000 
_ (3) where the total income exceeds 

Bs. 20,000 


15 per cent. of the total income; 


Bs. 1,500 plus 25 per cent. of the amount by 
which the total income exceeds Ra 10,000; 


` Bs. 4,000 plus 40 per cent. of the amount by 


. which the total income exceeds Re. 29, 000 


Surcharge on income.iax 


The amount of income-tax computed in 
accordance with the preceding provisions of 


charge for purposes of the Union ealoulated 
at the rate of ten per cent. of such ingome. 


this Paragraph shall be increased by a sur. tax. 
Paragraph C . 
Sub.Paragraph I, 
In the oase of every registered firm, not being a ease to whieh ‘Bub. Pid: II of this 


Paragraph applies,— 


Rates a income. tas 


(1) where the total income does not 
exceed Ra, 10,000 

(2) where the total-income exceeds 
Bas. 10,000 but does not exceed Rs, 25,000 

(3) where the total ineome exceeds 
Ra. 25,000 but does not exceed Re. 50,000 

(4) where the total income exceeds 
Rs. 50,000 but does not exceed 
Bs. 1,00,000 

(5) where the total ineome exceeds 
.B&1 00, 000 


Nil; 


D per eent. of ihe amount by whieh ihe total 
income exceeds Re. 10,000; 

Rs. 750 plus 7 per cont. of the aud by which 

` the total income execeds Rs. 25,000; 

Rs. 2,500 plus 10 per sent, of the amount by 
which the total insome exeeeds Rs. 60,000; 


Rs. 10,000 plus 24 per cent. of the amount by -` 


which the total i insome exeeeds Ra. 1 00,000. 


Surcharge on $ncoma-iam- 


, The amount of insome tax computed in ac. 
. cordance. with the preceding provisions of this 


charge for purposes of the Union ‘oalonlated 
at the rate of ten per eeni. of such income. 


Bub-Paragraph shall bs increased by a sur. tax.. ; 
Sub.Paragraph IT i 
In the ease of every registered firm whose total income includes income derived from a 
profession carried on by it and the nnd #0 ineudod is not less than neyo pər cont. of 


auch total ineeme,— 
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Rates of tnoome-tax 
Wy) where the total income aot Nil 
not exceed Rs. 10,000 
(2) where the total income. ex- 4 per en of the amount by which the total 


deeds Rs. 10,000 but does not exceed income exceeds Ra. 10,000; 
Rs. 25,000 : 
7 (3) where the total income ex. Ra. 800 plus T per cent, of tha amount by which 
cone Rs 25,000 but does not exceed ~ the total income exceeds Ra. 25,000; : 
B. £0,000 


* 


(4) where the total income ex- Ra. 2,350 plus 13 per cent. of tbe amount by 
ceeds Ra. 50,000 but does not exceed | which the total income exceeds Ra. 50,000; 
Rs. 1,00,000 . 

(5) where the total income ex. Rs, 8,850 plus 28 per cent of the amount by 
ceeds Re. 1,00.000 @hich the total income exceeds Ra, 1,00,000 

Surcharge on income-taz. .. 

The amount of income.tax computed in accordance with the preceding provisions 
ol this Sub-Paragraph shall be increased by a surcharge for purposes of the Union caloulated 
at the rate of ten per cent. of auch income.tax. : 

Explanation. — For the purposes of this Paragraph, “registered firm” includes an 
unregistered firm assessed as s regiatered firm under clause (b) of section 183 of the Income. 
tax Act 

Paragraph D 

In the ease of every local authority,— 

Rate of tncomé.tax 

On the whole of the total income 50 per eent. 

Surcharge on tacome.tax 

The amount of income-tax computed at the rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Union calculated at the rate of ien per cent, of such 
income.tax. 

Paragraph E 

In the ‘cage of the Life Insurance Corporation of India established under the Life sus 
rance Corporation Ast, 1956 (31 of 1950), — 

Rates of incoms-taxr 

G) on that part of ita total in. . 52.5 per cent. ; 
come which consists of profits and gains 
from life Insurance business 

(ii) on the balanos, if any, of the the rate of income.tax applicable, in accordance 
total income with Paragraph F' of this Part, to the total 

i income of a domestic company whioh ia & com. 
pany in which the public are substantially 
‘interested. 
Surcharge on neometan 

The amount of income.tax computed in accordance with the preceding provisions of this 

Paragraph shall be increased by a surcharge calculated at the rate of five per cent. of such 


income-tax, Paragraph F 


In the cage of company, other than the Life Insurance Oorporation of India esta. 

blished under the Life Insurance Corporation Act, 1956 (31 of 1956),— 
Rates of $ncome.tac 

I. In the case of a domestic company,— 

(1) where the company ia a com. 
pany in which the public are substan- 
tially interested,— 

(i) in a-case where the total in. 4B per cent. of the total income; 
come does not exceed Ra. 1,00,000 

(ii) in a case where the total in- 55 per cent. of the total income; 
come exceeds Ra. 1,00,000 

(3) where the company is not a 
company in which the public are ` sub. 
stantially interested; — 

(i) in the case of ‘an industrial 
com pany — 
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(a) on so much of the total in. 55 per cent.; Í 
come as does not exceed Ra. 2,00,000 
(b) on the balance, if any, of the 60 per cent.: 


total income 
(ii) in any other case 


65 per cent. of the total income : 


Provided that the income-tax payable by a domestic company, being a company in which 
the public aro substantially interested, the ral income of which exceeda BE 1,00, 009, shall 


- not exceed the aggregate of— 


(a) the income.tax which would have "bab payable by the company it its total income 
had been Re. 1,00,000 (the income of Rs, 1,00,000 for this purpose being computed as if such 
income included income from various sources in the,same proportion as the total income of 


the ui^ and 


) eighty per ceni, of the &smounnít by which its total income exceeds Bs. 1,00. o0, . 
IT, In the case of a company other than & domestio company—- 


(i) on so much of the total in. 
come as consists of — 

(a) royalties received from an 
Indian concern in pursuance of an agree- 
ment made by it with the Indian con- 
cern. after the 31st day of March, 
1961, or 

(b) fees’ for rendering technical - 
services received from an Indian consern 
in pursuance of an sgreement made by it 
with the Indian concern after the 29th 
day of February, 1964, 


and where such agreement has, 50 per cent,; 
in either case, been approved by the : 
Central Government ‘ 

(ii on the balance, if any, of 70 per cent. 


the total income 


` ak 


l Surcharge on income-tax - 
The amount of income. tax ‘computed in accordance with the preceding porii of this 
Paragraph ehall be inoreased by ‘a surcharge óalculated at the rate of five per cent. of such 


PART IV 


[See section 2(8){e)] ; 
RULES FOR ÜoMPUTATION OF NET AGRIOULTURAL INCOME 


income.tax. 


Rule 1.— — Agricultural income of the nature 
referred to in sub-clause (a) of clause (1) of 
section 2 of the Income.tax Act shall be com. 
puted as if ib were income chargeable to 
income-tax under that Act under the head 
. "Ineome from other sources” and the provi. 


sions of sections 57 to 59 of that Act shall, so. 


lar as may be, apply accordingly : 


Provided that sub-section (2) of seotion 58 - 


shall apply subject to the modification that 
the reference to section 40A therein shall be 
conatrued as not including a reference to sub- 
sections (3) and (4) of section 40A. . 

Rule 2.—Agriculiurallncome of the nature 
referred to in sub.clause (b) or sub-clause (c) 
of clause (1) of section 2 of the Income.tax 
Act [other than income derived from any 
building required as a dwelling house by the 
receiver of the rent or revenue or the oultiva- 
tor or the receiver of rent-in-kind referred 
to in the said sub.clause (c)) shall be com. 
puted as if it were income chargeable to 

income.tax under that Act under tke head 


D 


"Profits and gains of- business or aivofesston” 


and the provisions of sections 30, 31, 39, 34, 


' 36, 37, 38, 40 40A [other than eub.seolions 


(3) and (4) ihereof], 41, 43 and 43A of the - 
Income.tax Aot shall, so far as may be, apply 
accordingly. 
` Rule 8.—Agricultural income of the nature 
referred to in sub-clause (c) of clause (1) of 
section 2 of the Income-tax Act, being income 
derived from any building required as & 
dwelling house by the receiver of the rent or 
revenue or the cultivator or the receiver of 
rent-in-kind referred to in the said sub.clause 
(c) shall be computed as if it were income 
chargeable to income.tax under that Act 
under the: head “Income from house. pro. 
perty” and the provisions of sections 23 to 27 . 
of that Act shall, so far as may be, apply 
accordingly: 
Provided that sub.section (2) of the said 
section 23 shall apply subject to the modifica- 
tions that the reference: to ‘‘total income” 
therein shall be construed as references to 
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net agricultural income and that the words, 
figures anl letter "aud before making any 
deduition under. Ohapter VIA" shall be 
omitted. 

Rule 4. —Notwithstanding anything Nonisit: 
-ad in any other provisions of these rules, in a 
‘case where the easgeasee derives income from 


sale of tea grown and manufastured by him - 
in Iniia, such income shall be computed in | 


Accordance with rule 8 of the Income.tax 
Rules, 1962, and sixty per cent. of such 
income shall be regarded ag the Ben ent 
income of the &3808BO0. 


- Rule 5— Where the ‘assessed ` is a sariei 
of a registered firm or an unregistered firm 
assessed as a registered firm under olause (b) 
of section 183 of ‘the Income-tax Aot, which 
in the previous year has any agricultoral 
income, or i3. a partner of an unregistered 
firm which has not been assessed as & regis. 
ered firm under slause (b) of the said geotion 
183 and which in the previous year . has 


either no in3ome chargeable to tax under the 


Income.tex Act or bas total income not 
‘exceeding the maximum amount not charge. 
able to tax in the case of an unregistered firm 
but has any agricultural income, then, the 
agricultural inzome or loss of the firm shall 
be computed in accordance with these rules 
and his share in the agricultural income or 
Joss of the firm shall be computed in the 
manner laid down in sub-section (1), sub.sec. 
tion (2) and sub-section (3) of section 67 of 
the Income-tax Aci and the share go comput- 
ad shall be regarded -as the agricultural 
income or loss of the assessee. 


Rule 6. — Where the assessee-is a member 
of an association of persons or a body of in. 
dividuals (other than a Hindu undivided 
family, & company or s firm) which in the 
previous year has either no inoome chargeable 
do tax under the Income-tax Act or hag total 
income not exceeding the maximum amount 
not chargeable to tax in the case of an asso- 
ation of persons or a body of individuals 
(other than a Hindu undivided family, & com. 
pany or @ firm) but has any agricultural 
income, then, the agricultural income or loss 
of the association or boly shall be computed 
in accordance with these rules and the share 
of the asseazee in the agricultural income or 


loss so computed shall be regarded as the’ 


agricultural income or los3 of the assesses. 


Rule 7.— Where the result of the computa- ` 
tion for the previous year in respect of any 


source of agricultural income is a loss, such 


ions shall be set off agains} the income of the — 
assessee, if any, for that previous year from: 


any other source of agricultural income: 
Provided that where the assessee is a 


partner of an unregistered firm which has not 
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been assessed as a registered firn under 
clause (b) cf section 183 of the Income tax 
Act or is, & member of an association of per- 
sons or. body of individuals and the share of 
ihs.assesseo in the agricultural income of the 
firm, aagociztion or body, as the case may be, 
i8 @ logs, such loss shall not be sat off against 
any. income of the assessse from any other 
source of agricultural income. . 

' Rule 8, — Any sum payable by the assesses 
on account of any tax levied by the State 
Government on the agricultural income shall 
be deducted in computing the agricultural 
income. 

Rule 9.—(1) Where the assergee has, in the 
previous year relevant to the assessment year 
commencing on the Ist day of April. 1975, 
or, if by virtue of any provision of the In- 
come:tax Ast, income-tax is to be charged in 
respect of the income of a period other than 
that previous year, in such other period, any 
agricultural income and the net reanlé of the 
computation of the agricultural income of the 
agsessee for the previous year relevant to the 
abiesament year commencing on the let day 
of April, 1974, is & loss, then, for the purposes 
of sub-section (7) of section 2 of thia Aot, the 
losa so computed shall be set off against the 
agricultural income of the asseasee for the 
.previous year first mentioned or the period 
aforesaid. 

(2) Where change has occurred in the con- 
stitution of. firm, nothing in sub-rule (1) 
Shall entitle the firm to -set off so much of 
the loss proportionate to the share of a retired 
or deceased partner computed in the manner 
laid down in sub-section (1), sub-section (2) 
and sub-section (3) of section 67 as exceeds. 
hia share of profits, if any, of the previous. 
yearin the firm, or entitle any partner to . 
-the benefit of any portion of the said loss 
(computed in the manner aforesaid) whioh is 
no} apportionable to him. 

(3) Where any person deriving any agricul- 
tural-income from any source has been suc. 
ceeded in such capscity by another person, 
otherwise than by inheritance, nothing in 
sub.section (1) shall entitle any person other 
than the person incurring the loss to have it 
set-off under that sab-rule. 

(4) Notwithstanding anything contained in 
thig rule. no logs which has not been deter- 
mined by the Income.tax Officer under the 
provisions o! these rules shall be set off under 
gub.rule (1). : 

Rule 10.— Where the net result of the 
computation made in sccordance with these 
rules is & logs, the loss so computed shall be 
ignored and the net agricultural income shall 
be deemed to be nil. 

Bule 11.—The provisions of the Income-tax 
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Aot relating to proeedure for assessment (in. 


cluding the provisions of section 288A relating ` 


io rounding off of ineome) shall, with the 
necessary modifieations, apply im relation io 
‘the computation of the net agricultural income 
of the REBORN as they apply in relation to the 
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sgsesement of the total income. 

` Rule 12. — For the purposes of computing 
‘the net agricultural income of the sasessee, the 
Income.tex Officer shall have the same powers 
as he has under the Income-tax Act for the 
purposes of assessment of the total income. 


"THE SECOND SOHEDULE 
fBeo section 21) 
- PARTI 


_In the First Bohedute to the Central Excises 


(i in Item No. 1A, for the entry in the 
third column against each of the subitems (1) 
and (4), the entry ' “fon per cent, ad valorem.” 
ehall be substituted; 

(ii) in Item No. 11A, for the entry im the 
third column agsinst each of the sub-items (1) 
: and (3), the entry ‘Twenty per cent. ad 
valorem plus four hundred rupees per metrie 
tonne.” shall be substituted; 

(iii) in Item Ne. 1544, for the entry In the 
third column, the entry ''Fifieen por sant. 
ad valorem.” shall be substituted; 

(iv) in Item No. 17,— 


(a) in sub. item (2), after the soda "oar. 
tridge paper,", the words wazed paper, poly. 
ethylene coated paper,” shall be inserted ; 

(b) for the entries im the third oan 
against gub.items (13, (2), (3) and (4), the 
entries “Three rupees per kilegram.", "One 
rupee and twenty paise per kilogram.", "Sixty 
paise per kilogram.” and "One rupee and 
twenty paise per kilogram.” shall, respecti- 
vely, be substituted; 

(v) in Item No. 23A, for the entry in the 
third column against each of the sub-items (1) 
and (4), the entry “Twenty-five per cent ad 

' valorem." shall be substituted; 


(vi) in Item No. 23B, for tbo entries in. the 
third column against gub.items (1), (3) and (8), 
the entries ‘Twenty-five per cent. ad valorem.” 

"Thirty per cen& ad valorem.” and "Thirty 
per ceni ad valorem." shall, respeotively bà 
substituted; 

(vit) in Item No. 29A, for the entries in the 
third column sgainst rub.items (1). (2) and - 
(3), the entries "Beventy.five per cent. ad 
valorem." ‘'Beventyfive per cent, ad valorem." 
and "One hundred per cent. ad valorem.” 
shall, reepeotively, be substituted; 

(viii) in Item No. 31, for the entry in the 
third coltmn against sub-item (1), the entry 

"Twenty. five per cent. ad valorem.” shell be 
substituted; _ 

(ix) in Item No. 33D, for the entry in the 
third column, the entry "Fifteen per cont, ad 


` valorem." shall be sut stituted; 


(x) in Item No. 34, for the entries in the 
third oclomn against sub-items (1), (2), (8) and 
(4), the entries '"Ten rer cent, ad valorcm.", 
“Twenty-five per cent. ad velorem.”, "Forty 
per:cent. ad valorem.” ard "Fifteen per cent. 
'ad valorem,” shall, respectively, be sub. 
stituted; 

(xi) in each of ihe, Items Nos, 40, 49, F0 
and 51, for the entry in the third eclomn the 
entry "Fifteen rer cent. ad valorem." eball be 
substituted. 


PART H 
Item No. Description of goods Bate of duty 
(1) (3) (3) 


In the First Schedule to tho Central Excises Act,— 
(i) after Item No. *4F, tho following Item shall be Inserted, namely:— 


"14FP 
Dentaan OxkAx). 


"TToorB-Pasz (INCLUDING 


Ten: per cent. 
ad valorem"; 


ud en Item No. 28, the following Item shall be inserted, namely:— 


ELECTRICAL BTAMPIRGB AND 'Ten per cent. 
LAWINATIONS, ALL SORTS ` ad valorem." 
(iii) after Item No. 37A, the following Item shall be inserted, namely: —* ` 
"37AA Tape RHOORDEBS (IKOLUDING Rupees two hundred 
OASSETTH EWOORDHRS). and fifty each.”. 
(iv) for Item No. 370, the following Hem shall be substituted, namely; — 
"370 PHOTOGRAPHIC APPARATUB 
. AND GOODS, THE FOLLOWING, 
|— NANHAY:I— 
(1) Photographie Twenty per cent, 
cameras. ad valorem. 


(2) Sensitised papers 
fimeluding Diszotype 


. The duty for the time being 
levialle on the base paper 
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ae Dar. (3) 
papers) ‘and sensitised. or paper board, as the case 
: paper boarda, may be, if not already paid, 


plus ten per cent. ad valorem." 3- 


x sis Item No. 51, the following Item shall be inserted, namely: — ` 
y OUTTING TOOLS, THR, — — 
^ FOLLOWING, NAMELY:— 
(1) Files ‘and rasps 
(2) Hacksaw blades 


(8) Twist drillg 


- (4) Beamers 


Ten per cent. 
ad valorem."; 


(5) Milling cutters. ' 


Po the following Item shall be inserted at the end, namely:— 
"86 PERMANENT MAGNETS. 


` ‘Fifty per cent.. 
ad valorem. ". 


Heplanation.—The expression 
"permanent magnet,” shall - 
include any piece of hard steel, 
special alloy or other material, 
recognisable by its composition 
and shape, as being. intended to 
become permanent magnet 
v. . afier magnetising. 
THE THIRD SCHEDULE 
(See section 23) 
In the Table annexed to sub-section (1) of section 3 of the Mineral Products Act,— 
(i) for the entry in the second column against Item 3, the entry "Two thousand rupees- 


per kilolitre at fifteen degrees of Centigrade thermometer.” 


shall be substituted; 


(ii) for the entry in the second aólumn against Item 7, the entry ‘Two thousand rupees 


per metric tonne,” shall be substituted. 


[For Acts 18, 19, 91 to 86 see after this Act] 


THE ADDITIONAL EMOLU- 
MENTS (COMPULSORY 
DEPOSIT) ACT (37 of 1974)* 

[1st September, 1974] ° 
An Act to provide in the interests of na. 
tional economic development, for tte 
compulsory deposit of additional emolu. 
ments and for the framing of a scheme 
in relation thereto, and for matters con- 


nected therewith or incidental thereto. ' 


Be it enacted by Parliament in the Twentyfifth 
Year of she Republio of India as follows: — 


CHAPTER I 
PRELIMINARY 
1. Short title, extent and commencement. 
(1) This Act may be celled THE ADDL 
TIONAL: EMOLUMENTS (COMPULSORY 
DEPOSIT) AGT, 1974. 
(2) It extends to the whole of India. 
(3) It shall be deemed to have come into 


forse on ihe 6th day of July, 1974, except 


gectiom 14 which shall come into force at 
once,— , 
2. Definitions. 

In this Act, unless the context otherwise 
requires,— 

[*] Beeeived the assant of the President on 1-9- 


1974..Act published in Gaz, of Jadia, 1-9-1974, 
Pt. II-B, 1, Ext., p. 887. 





(a) "appointed day” means the 6th day of 
July, 1974; 

(b) “additional dearness. allowance" means- 
such dearness allowance as may be sanctioned 
from time to time, after the appointed day.. 
over and above the amount of dearness allow. 
ance payable in accordance with the rate in. 
force immediately before the date from whioh 
Buch sanction of additional dearness allowance: 
is to take effect. 

Explanation. I. — Where payment of dear. 
ness allowance is linked to a cost of living- 
index or any other factor, any automatio pay. 
ment after the appointed day of degrness 
allowance in consequence of any rise in such. 
cost of living index or in consequence of any 
change in such other factor shall, notwithstand.. 
ing the provisions of this clause, be deemed 
to be the additional dearness allowance. : 


Explanation II. — For the purpose of com.. 


' putation of the additional dearness allowance 


in relation to an employee who enters inic. 
any post after the appointed day, dearness- 
allowance payable, immediately before the. 
appointed day, in relation to such post shall. 
be deemed to be the dearnesa allowance pay. 
able to such employee as if he were holding: 
that post on the appointed day and any excess- 
over the ssid dearness allowance shall be- 
deemed, for the purposes of this Act, to be the 
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"additional dearnegs allowance in relation to 
such employee; 

(e) "additional wages" means such wages, 
Over and above the wages payable to an em. 
‘ployee in accordancs with the rates in force 
. ‘immediately before the appointed day, as may 
become payable to the employee in respect cf 
-any period after the appointed day.im pursu. 


-anco of any wags revision, whether by or - 


"Under an agreement or setilement between 
‘the parties or- any award, deoree or order of 
. ‘any Court, tribunal or other authority or 
-otherwise, but does not inolude— 

(i) any increment due to the employee: ‘in 
accordance with the time scale of pay appli- 
„cable to the post. held by him immediately 
before the appointed day, and any consequent 


jnorease in any allowance (not being dearness . 


allowance) admissible under any rule or order 
i E. force immediately before the appointed 
«lay ; 

(ü) any bigher wages payable to ihe em. 
ployee on hig— 

(a) promotion io & higher post and any 
‘increment, being an increment within the 
prescribed limits, due to the employee in such 
"higher post ; 

(b) deputation cr tranctor to an senivelGuk 
qpoBt or £o any-post involving higher responsi- 
bilities and duties ; 

(iii) any special pay, honorarium, fee or 
reward payable for any special work done; 

(iv) any remuneration payable for overtime 
work ; 

(v) any inorease in wages sanctioned in 
‘pursuance of the recommendations made — 

(a) by the Third Central Pay Commission ; 

(b) before the appointed day, by any Pay 
Commission appointed by a State Government, 
in relation to the employees of that Govern. 
ment ; 

(c) by any committee co ddinted; before 

- the appointed day. by Parliament, Supreme 
‘Court or any High Court in relation to any 
employee of Parliament, Supreme Court or 
‘High Court, as the case may be, 


Eaplanation I.— Where any wage revision 
made after the appointed day is to be effective 
‘from a date prior to the appointed day, the 
wages payable on the appointed day, before 
such wage revision, shall, for the purpose of 
-computation of additional wages, be deemed 
‘to be wages. 

Explanation 11.— Any boris (including in. 
centive and production bonus) paid after the 
‘appointad day at a rate over and above the 
rate at which it was last paid before the 
appointed day, shall be deemed for the pur. 
poses of this Act, to be additional wages ; 

(d) bank deposit rate" -means the highest 
-of the. maximum rates at which interest may 
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be paid on different clases of deposits (other 
than those maintained in savings account or 


those maintained by charitable or religious 


Institutions by) different classes .of scheduled 
banks in accordance with the directions given . 
or issued to banking companies generally by 
the Reserve Bank of India under the Banking : 
-Begulation Act, 1949 ; 


(e) “dearness allowance" means all cask 
payments, by whatever name called, made to 
an employee on. account of rise in the coat of 
kong: 

(£) "Deposit Aogount” meang the account 
‘opened and maintained under section D ; 


(g) “emoluments” inclades wages and dear. 
ness allowance ; 

(h) "employer" meaus,— 

(i) in relation to an establishment which is 
a factory, the owner or occupier of the factory, 
including the agent of such owner or oconpier, 
and where & person is named as manager of 
the factory under clause (f) of sub-section (1) 
of sestion 7 of the Factories Aot, 1948, the 


. person so named ; 


(ii) in relation to an establishment belong. 


^ Ing to or under the oontrol of the Central 


Government or a State Government, the per. 
gon or authority appointed by the appropriate 
Government for the supervision and control 
of the employees, or where no person has 
been go appointed, the head of the Depart- 
ment concerned ; 
(ili) in relation to an establishment belong. 
ing to or under the control of any local autho. : 


‘rity, the person appointed by such authority 


for the supervision and control of the em. . 
ployees, or whers no person has been so 
appointed, the Ohief Executive Officer of the 
local authority ; 

. fiv) in any other -case; the person who, or 


_the authority which, has the ultimate control 


over the affairs of the establishment, and where 
the said affairs are entrusted to any other 
person, whether called a manager, managing 
director or by dny other name, such person ; 
and includes, in the case of deceased employer, 
the legal representative of such deceased 
employer ; 

. (i) “local authority” means any municipal 
committee, district board, body of port com. 
missioners, panchayat or other authority 
legally entitled to or entrusted by the Central 


_or any State Government with the control or 


management of any manicipal or local fund ; 

(j) “nominated authority" means such 
authority ag may be nominated by the Central 
Government for the purposes of this Act and 
different authorities may be nominated for 
different purposes; 

(k) ''Notification” means a notification pub- 
lished in the Official Gazette; 
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)' 'vrescribed" means prescribed by rules 
framed under thia Act; 

(m) "scheme" ‘means & scheme made undez 
Xhig Acti 

(n) ' ‘specified “authority” means thé autho- 
tity specified under sub-section (1) of section 5; 

(o) "wages" means all remuneration 
{whether by way of salary, allowance or other- 

: wise) expressed, or capable of, being ex vreased, 

in terms of money, which would, if the terma 
of employment, express or implied were ful- 
filled, be payable to & person employed in res. 
peot of hia employment or of work done in 
such employment; and includes — 


(i) any remuneration payable under any 
agreement, or settlement between the parties 
or any award, decree or order of any court, 
tribunal or other autbority; 


(ii) any remuneration to which the person 


employed is entitled in respect of overtime 
work or holidays or any leave period; 

(iii) any additional remuneration payable 
under the terms of employment, including 
bonus, whether under a echeme of profits 

~ sharing or otherwise; 

(iv) any sum to which the person employed 
is entitled under any scheme framed under 
any law for the time being in force; 

(v) any allowance- paid for house accommo. 
dation, or where house acoommodation is pro. 
‘vided, the value of-such accommodation, and 
the velue of electricity or water, or both sup- 


plied, and the value of medical attendance or’ 


other amenity, 
but does not include — 
(1) any contribution paid by the employer 


to any pension or provident fund, and the 


interest which may have accrued thereon; 
(9) any travelling or running allowance or 
ihe value of any travelling concession; 


(3) any sum, not exceeding rupees two’ 


hundred any fifty per annum, paid to the 
7 employed person to defray special expenses 
entailed on him by the nature of his employ. 
ment; 

(4) any compenastion or gratuity payable 
on the termination of employment; 

(5) any dearness allowance. 


3 Persons to whom this Act applies. 

This Act shall apply to an employee of — 

(a) the Central or State Government; 

(b) a local authority: 

(c) & company as defined in gestion 3 ot 
the Companies, Act, 1966, including a foreign 
y& oompany within the meaning of section 591 of 
the Companies . Act. 1856, and a Government 
company as defined in-section 617 of that Act; 

(d) any other corporation, including a 
society or body éstablished by, or registered 
"under, a Central, Provincial or State Aot; 

(e) any individual, association of persons or 
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body of individuala partnership firm or Hindu 


: undivided family required by the Income-tax 


Aot, 1961 to dedact income.tax at source from 
the emolumenta paid to their employees; 

(f) any establishment owned or maintained 
in Indis by & trust, fond or institution esta- 
blished for a charitable or religious purpose, 
and required by the Income.tax Act, 1961, to 
deduct income.tax at source from the emolu. 
ments paid to their employees; 

(g) any establishment, not being an esta. 
blishment owaed by Govórnment, local autho- 
rity or person specified, respeotively, in clauses 
(a) to (1) (both. inclusive), to which the provi. 


sions of any law relating to provident funds 
„(other than those established under the Publio 


Provident Fund Act, 1968) apply; 

(h) any other establishment, not being an 
establishment to which any of the foregoing 
clauses apply, established: at the instance, or 
in pursuance of a resolution, or the Central or 
State Government or wholly or substantially 
finaneed by the Central or State Government. 

Ec planation.— Where any grant or loan-to 
an establishment from the Consolidated Fund 
of India or of any State or of any Union terri. 
tory having a Legislative Assembly in a 
financial year is not less than rupees five 
lakhs and the amount of such grant or Joan ia 
not leas than seventy-five per cent. of the 
total expenditare of that establishtnent, euch 
establishment shall be deemed, for the pur- 
poses of this Act, to be substantially financed 
by the Oontral or State Government, ag the 
case may be. 

4. Act to have overriding effect. 


The provisions of this Act shall have effect 
notwithstanding anything inconsistent there. 
with contained in any enactment other than 
this Act or in eny instrument having effect by 
virtue of any enactment other than this Act. 

- CHAPTER II 
COMPULSORY DEPOSIT OF ÅDDITIONAL 
EmOLUMERTS 
5. Additional Wages Deposit Account 
and Additional Dearness Allowance 
‘Deposit Account. 

(1) There shall be opened by such autho. 
rities «3 may be specified in the scheme two 
separate accounts, to be known, respectively, 
as the Additional Wages Deposit Account and 
the Additional Dearness Allowance Deposit 
Account .and different authorities may be 


-specified ‘for different establishments or diffe. 


rent categories of employees or establishments. 
' (2) The specified authority shall, in relation 
to esoh Deposit Account, open a separate 
ledger account in the name of each employee 
in relation to whom any contribution is made 
to the said Account, and credit the contribu- 
tion £o made in the said ledger account. 
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6. Duty of employer or other person to 
make deductions of additional wages 
and additienal dearness allowance 
from emoluments. 

(1) For the purposes of this Act, the deduc. 
f tions apecified in sub-section (2) shall be 
made, — ; 

(s) in the oaze of additional wages, for a 
period of one year from the appointed day; 
and l 

. (b) in the case of additional dearness allow- 
. ance, for a period of two years from the 
appointed day. 


(2) On the commencement ofthis sestion,— 
(a) every employer, who draws, from the 
Consolidated Fund of India or of any State or 
of any Union territory having a Legislative 
Assembly, and disburses, after the appointed 


day, emolumenta of an employee to whom: 


this Ast applies, shall, as and when - emolu- 
ments are disbursed by him for any period, 
deduct from the emoluments so diabursed, the 
whole of the additional wages and one-half of 
the additional dearness allowance and credit 
the emeuat so deducted, in accordance with 
the scheme, to the Additional Wages Deposit 
Account and the Additional Dearness Allow. 
ance Depoait Account respectively; 


(b) every other employee; who disburses, 
after the appointed day, emolumenta to any 
employee to whom this Act applies, shall, as 
and when emoluments are disbursed by him 
tor any period, deduot from the emoluments go 
disbursed, the whole of the additional wages 
and one-half of the additional dearness sllow. 
ance, and shall remit, in accordance with the 
scheme, the amounts so deduated to tbe nomi. 
nated authority and on receipt’ of euch 
amounta the nominated authority sball credit 
the amounts so received to the Additional 
Wages Deposit Account and the Additional 
Dearness Allowance Deposit Account respeo. 
tively; 

(c) any employee, to whom this Act applies, 
who draws, after the appointed day, his own 
emolumenta shall,— 

(i) if he 1a employed in an establishment 

owned or maintained by Government, make 
deductions from his salary bill in respect of 
the whole of the additional wages and one- 
half of the additional dearnegs allowance and 
the specified authority shall credit the amount 

so deduoted, in accordance with the scheme, to 
` the Additional Wages Deposit Account and 
the Additions! Dearnesa Allowance Deposit 
Account, respectively; 

(t) if he is employed in any other establish. 
ment, remit the whole of the additional wages 
and one-half of the additional dearness allow. 
ance, in accordance with the scheme, to the 
nominated authority, and ex reesipt ef guch 


A. I R: 


amount, the nominated authority shall credit 
the amount so received to the Additional 
Wages Deposit Account and the Additional 
Dearness Allowances Deposit Account, res. 
peotively. 

Eizplanation.—In computing the amount to 
be eredited to the Additional Wages Deposit 
Aceoont and the Additional Dearness Allow. 
ance Deposit Account, the amount contributed 
in relation to such additional wages or addi. 
tional dearness allowance shall not— 

.(a) to the extent of the contribution which 
is compulgorily required to be made to any 
provident or other fund undér any. law for tho 
time being 1n forte; or 

(b) to the extent of the contribution made 
to any other provident fund, recognised under 
any other law for the time being in force, at a 
rate not. exceeding the rate at which auch con. 
tribution was being made immediately” before 
the appointed day, 
be taken into account. 

(3) The specified authority shall, as soon as 
may be practicable after the end of each year, 
prepare separately, in relation to the amounts . 
credited to the respective Deposit Accounts to 
the credit of each employee, and furnish to 
the employee a copy of the said accounts show- 
ing therein the amounts credited thereto in 
relation to the employee. 

7. Deposits to carry simple interest. 


(1) Every amount credited under sec- 
tion 6, in relation to an employee ina 
Deposit Account, shall carry simple in. 
terest at a rate, which shall be two and a 
half per cent. over and above the bank 
deposit rate. 

(2) The interest due on the amountcredited 
in any Deposit Account shall be oalonlated in 
such manner as may be specified in the scheme, 

(3) Interest acaruing on amounts oredited 
under section 6 to any Deposit Account shall | 
enure to the benofit of the employees in reta. 
tion to whom such amounts have been credited. 

(4) For the purpose of tha deductions under 
section 80L of the Income-tax Act, 1961, 
interest received on a deposit under this Act 
shall be deemed to ba interest received on a 
deposit with & banking company to whioh the 
Banking Regulation Act, 1949, applies. 

8. Assessment for the purpose of income- 
tax. 

(1) For the purposes of computing, under 
the Income.tax Act, 1961, the total income of 
an employee, the amount credited to his ledgar 
account in the Additional Wages Deposit Ac- 
count or the Additional Dearness Allowance 
Deposit Account shall not be inoluded in hia 
total income: of the previous year in which it 
is so credited, but go much of the amount ag 
is repaid to him shall be liable to be included 
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in hia total income of the previous year in 
which it is repaid. 

(2) For the purposes of compnting, under 
the Income.iax Act, 1961, the total income of 
en employee, the amount repaid to him under 
this Act shall be deemed to be salary paid to 
him in arrears and the provisions of sub- 
section (1) of section 89 of that Aot shall apply 
accordingly. . 

Explanation. — In this section, "previous 
year”. and “total income” have the meanings 
respectively assigned to them in the Income. 
tax Act, 1961. 

9. Repayment of deposits, 

(1) Subject to the provisions of sib ad: 
tion (2), every &mount credited to the Deposit 
Ascounts shall be repayable with interest due 
thereon— 

(a) in the ease of an amount oredited to the 
Additional Weges Deposit Account, a$ any 


time after the expiry of one year from the 


uper day; and 
(b) in the oase of an amount credited to the 
Additional Dearness Allowance Deposit As. 


- gount af any time after the expiry of two 


E 


years from the appointed day ; 

Provided that nothing in this section shall 
prevent earlier repayment of any amount ore. 
dited to either of the Deposit Accounts with 
interest due thereoa in any case in which any 
person anthorised by the Central Government 
in this behalf is satisfied that extreme hard. 
ship will be caused unless such repayment is 
made: 

Provided further that an employee may, at 
his option, retain the whole or any part of the 
amoant credited in relation to him ia the 
Additional Wages Deposit Account or the 
Additional Dearness Allowance Deposit Ac. 
count, or both, until his superannuation or 
until suoh -date as may be specified by the 
Oentral Government in this behalf: 

Provided also that the whole of the ainount 
etanding to the credi) of an employee (noi 
being an employee in B seasonal establish. 
ment) in either or both of the Depozit Ao- 


counts shall be repaid to him on his saperan-- 


nuation or resignation from office or on the 
termination of his employment. 

(2) The aggregate amount credited to any 
Deposit Account by or in relation to an emplo. 
yee shall be repaid to the employee in five 
equal annue! instalments commencing from 
the expiry of one year or two-years, as the 
ca10 may be, from the appointed day, together 


with intereat due on the whole, or, as the case- 
. may be, part of the amount of compulsory 


deposit which remains unpaid. 


10. Power of Central Government to 
frame schemes. 


(1) The Central Government shall by aoti. 
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fication, frame one or more schemes in rela. 
tion to the amounts credited to the Deposit 


` Accounts under this Act. 


(2) Asshome framed under sub-section (1) 
may provide for—- 

(a) the authorities by which the Additional 
Wages Deposit Account and the Additional 
Dearness Allowance Deposit Account shall be 

opened and maintained; 

(b) the time and manner in which amounts 
deducted from additional wages or eddifional 
dearness allowance shall be deducted and ore. 
dited to the respective Deposit Account; 

(c) the documents to be issued to persona in 
relation to whom amounts have been credited 
to the Deposit Accounts as evidence of such 
credit; 

(d) authority or authorities by or through 
which credits.to the Deposit Accounta may be 
made; 

(e) the ‘accounts to be maintainad with 
reapeot to the amounts credited to the Deposit 
Accounts and the officer by whom gueh Ac. 
counts shall be maintained; 

(t) the nomination of persona to receive the 
amount standing in a Deposit Account to the 
sredit of an employee in the event of his 
death, and eancellation or change of such 
nomination; 

(g) the issue of duplicate of any document 
issued as evidence of any credit in the event 
of logs or destruction of the original and the 
fee, not exceeding rupees two, on the payment 
of whioh such duplieste may be issued; “ 

(h) repayment of amounts credited to the 
Deposit Accounts with interest due thereon : 
and the conditions, if any, under which such 
repayment may be made; 

(i) any other matter which may be neces. 
sary or proper for the effective implementa. 
tion of the scheme. 

(3) A ssheme framed under this section 
may provide that all or any of its provisions 
shall take effest, either prospectively or retrog. 
pectively, on sueh date, not being a date 
earlier than the appointed day, as may be 
spesified in this behalf in the ssheme and 
every scheme framed under this section shall 
have effect notwithstanding anything contained 
in any law (other than this Act) for the time 
being in fores or in any instrument having 
effect by virtue of any enactment ether than 
thia Act. 

(4) The Central Government may make a 
seheme to add to, amend or vary any scheme 
made under sub-sestion a. 


11. Rounding off. 


Where the amount of any credit to be made 
in any Deposit Aseount contains a part of a 
rupee, then, such part, if ii is fifty paige or 


more, shell be increased to ome complete 
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rupee and if it ia lesa than filty paise, it shall 


be ignored, - : 
: OHAPTER III E 
MISCELLANEOUS 


12. Amouhts due to be first charge in the 


case of insolvency or liquidation of 
the employer. 
(1) Where any amount required by this 


Aot to be credited to any Deposit Account or - 


remitted to & nominated authority has not 
been go credited or remitted by any employer, 
the amount in respect of which such omission 
or. failure was made, together with interest 
due thereon caleulated at the rate specified in 
sub-section (1) of section 7, shall, in the event 


of the employer being adjudicated by any 


court ‘to be insolvent or, being a company is 
ordered by any court to be wound up’ be 
deemed to be first charge on the assets of the 
insolvent or of the company, as the case - may 
be, and shall have priority over all other debts 
and be paid in full, - 


(2) The court shall cause ihe sum whioh is 
required, under sub-section (1) to be paid in 
priority: to all other debts to be remitted to 
the nominated authority for crediting | the 
same to the appropriate Deposit Account. 

13. Transfer of establishments. 

Where an employer, in relation to an esta. 
blishment to which this Act applies, transfers 
that establishment in whole or in part by 
sale, gift or otherwise or grants any licence in 


^ respect of such establishment, the employer 


‘and the person to whom the establishment is 


- ‘go transferred shall be jointly and severally 


liable to credit to the Deposit Account or, as 
the case may be, remit to the nominated 
authority, the Bums which are required by 
this Act to be so credited or remitted: | 

Provided that the liability of the tranaferee 
shall be limited to the value of the assets 
obtained by him on such transfer or licence, 


‘ag the case may be. 


14. Penalties. 
. (1) Whoever, with a view kbe 


(a) avoiding making any deduction of addi. 


tional wages and additional dearness allowance 


and crediting the eame to the A lditional - 
Wages Deposit Account or the Additional Dear. 


ness Allowante Deposit Account, as the case 
may be, or 

(b) aiding or abetting any other person to 
avoid making any auch deduction or oredit, 


knowingly makes. or causes to be made, any 


statement or representation which: he knows 
to be false or does not believe to be true, . 


shall be punishable with imprisonment: for a 


term which may extend to eix months, ox 
with fine which may extend tor one thousand 


“rupees, or with. both, 
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(2) Any employer who omits or fails to 
eredit to any Deposit Account or remit any 


- amount to the nominated authority, as and 


when such oredit or remittance becomes due 
under this Act or any scheme made there. 
under, shall be punished — 

(a) with imprisonment for a term which 
shall not be les: than three months but may 
extend— 

(i) in the case of the first offene; to six 
months, and | 

(ii) in the case of any ‘second or subsequent 
offence, to one year; — 

Provided that the court may, for-any EM 
quate and special reasons, to be recorded by 
it in the judgment, impose a sentence of im. 


prisonment for a term lesser than three. 


months or a £ne in lieu of imprisonment ; and 

(b) also with fine which shall not be less. 
than the amount which has not been-oredited 
to a Deposit Account or remitted to the nomi. 
nated authority ss required by this Act. 
and the interest due thereon, caloulated at. 
the rate specified in sub-section (1) of seo. 
tion 7, but may extend to twice the said . 
amount and the interest’ due thereon, and out 
of the fine, if realised, the court trying the 
offence shall cause an amount equal to the 
amount which has -not been oredited to a 
Deposit Account or remitted to the nominated 
authority with interest due thereon, io be 
remitted to the nominated authority for cre.. 
diting the. same to the appropriate Deposit 
Account, and on such amount being remitted 
to the nominated authority, the liability of 
the employer shall, to the extent of the 
amount so remitted by the court, stand 


- discharged, 


(3) Whoever contravenes any provision of 
this Act or any scheme. or order made there- 
under for which no penalty has been sepa- 
rately provided for shall be punished with 


. imprisonment for a term whioh may extend to 
: six months, or with fine which may extend to 


one thousand rupees, or with both. 


15. Offences by Companies. 

(1) Where any offence undér this Act has 
been committed-by a’ company, every person. 
who at the time the offence was committed 


was in charge of, and was responsible to, the 


company for the conduct of the business of 
the company, 88 well aa the company, shall be- 


‘deemed to be guilty of the offence and shalh 


be liable to be proceeded against and punished: 


accordingly : 


Provided that- nothing contained in this gub.. 


: Beotion Bhall render any such person liable to- 


any punishment, if he proves that the offence 


"was committed without his knowledge or that 


he had exerciced all due diligence to preven 
- the commission of such offence. 


4! 
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(2) Notwithstanding anything ” contained in 


sub.section (1) where any offence under this : 


Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri. 
buiable to any neglect on the part of, any 
director, manager, cesretary or other cfücer of 
the company, such director, manager, secretary 
or oiber officer shall be deemed to ba guilsy of 
that offence and ahell be liable to be proceed. 
ed against and punished accordingly. 

Haplanation. — For the purposes of this 
section, — 

(a) "' company” means any body corporate 
and includes a firm or other association of 
individuals; and 

(b) "'direotor", in relation to a firm, means 
a partner in the firm, and, in relation toa 
Hindu undivided family, means the Karta of 
such family. 

16. Cognizance of offences, 
No court shall take cognizance of any 


offence punishable under this Act except upon . 


a complaint made by the Central Government 
or any officer or authority authorised in writ. 
ing by the Central Government i in this behalf, 
17. Power to exempt. 

Where the Central oven is of the 
opinion that it is necessary or expedient so to 
do either in the publio interest or having 


regard to the peculiar circumstances of any 


case, it may, by notification, and subject to 
such conditions, if any, 83 it may specify i in the 
notification.— 

(a) exempt any daieblidhineut or category of 
employees working in any establishment from 
the operation of all or any of the provisions of 
this Act; 

(b) exempt, in the case of extreme hardship 
to any employee, from crediting any amount 


in relation to auch employee to the Additional- 


Wages Deposit Account; 
(c) empower deductions from additional 


wages in relation to an employes or class of ` 


'employees, at a rate lesser than the rate 
apecified in this Act. 
18. Power to delegate. 

The Central Government may, by notifies. 
tion, direct that any power which may be 
exercised by it under this Act or any scheme 
framed under this Act shall, subject to such 
restrictions, and conditions, if any, as it may 


specify in the notification, be Arer also . 


(a) such officer or ahadi ‘gubordinate ‘to 
Central Governments ; or 
(b) auch State Government or such officer 


or authority subordinate to a State Govern... 


ment ; or 
(c) such other person or authority; 


. a8 may be specified in the notification : 
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` Provided that the powers conferred by se0-- 
Eon 10 and section 24 shall not te delegated 


under this section. 


19 Protection against attachment. 


(1) The amount standing to the credit of 
any employee in any Deposit Account shall 
not be liable to atiachment under any deoree 
or order of any Court in respect of any debb 
or liability inourred by the employee. 

(2) Any amount standing to the oredit of 
an employee in any Deposit Account at the 
time of his death and payable to his nominee: 
under the gcheme gball vest in the nominee 
and shallbe free from any debt or other 
liability incurred by the deceased or incurred 
by the nominee before the death of the 
employte, 

20. Power to call fót returns and inspect 
accounts. f 

(1) The nominated authority or any officer 
authorised by the nominated authority in this 
behalf may call for such returns, as may be 
prescribed, from any employer to whom thie. 
Act applies. 

(2) The books of, account and other booke 
and papers of any employer to whom this Act 
applies shall be open to inapection by the. 
nominated authority or any person authorised 
by the Central Government in this behalf 
during businéss hours : 

Provided that such inspection: may be made 
without giving any previous notice to the. 
employer or any officer of the employer. 

. (3) The nominated authority or any autho.. 
rised officer may, during the course of inapeo.. 
tion, — : 

(i) make, or cause to be made, copies the. 


. books of account and other books and papers i- 


(ii) place, or cause to be placed, any marke 
of identification thereon in token of the 
inspection having been mado. 

(4) If after inspection the nominated autho.. 
rity or the authorised officer. finds itat any 
additional wagea or additional dearness allow. 
ances has not been credited by the employer tœ 


‘the appropriate Deposit Account or, as the 


case may be, remitted to the nominated autho. 
rity, it or he shall determine the amount in: 
respect of which such credit or remittance has- 
not been made : 

Provided that no such determination shall. 
be made except after giving to the employer 
a reasonable opportunity of being heard. 

(5) It shall be the duty of every employer 
to. "whom this Act applies, to furnish to the- 
nominated authority a copy of the award, 
decree or order of any. Court, tribunal or- 
other authority or agreement or settlement 
relating to wage revision or revision of desr. 
ness allowance and also to produce such books- 
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` ot account and other books and papers as the 


nominated authority or the officer making the 
ánspection may require. 


(6) Where any. revision of wages or desrness 


Allowance is made otherwise than in purgu. 
‘ance of any award, decreas or order of any 
Oourt, tribunal or other authority or agree. 
ment or settlement, the employer shall give 
an intimation to the nominated authority 
about such revision of wages or dearness allow. 
ance and furnish to the nominated authority 
auch books of account and other books and 
papers as that authority may require. 

21. Protection of action taken in good 

faith. 


No suit or other legal proceeding shall lie 


against the Central Government or any State - 


‘Government or any officer ‘authorised by the 
Oentral or State Government to discharge any 
functions under this Act, for any loss or 
damage caused or likely to be caused by any. 


. thing which is in good faith done or intended 


a 


to be done in pursuance of this Act or any 
scheme framed: thereunder, 


22. Persons performing functions under 


this Act to be public servants. 
Any person to whom” any power of the 
Central Government is delegated under sec. 
dion 18 or who is suthorised to exércise any 


power specified in section 20 shall, if he ig. - 


mot a public servant, be deemed to be a 
public servant within the meaning of section 
21 of the Indian Penal Code. 

23. Recovery of arrears. 

` Without prejudice to the provision of seo. 
tion 14, any amount which ought to have been 


redited under this Act to a Deposit Account . 


or remitted to the nominated authority but 
has not been bo credited or ramitted in socor- 
lance with the provisions of this Actor scheme 
or order made thereunder, shall be payable 
‘by the employer, together with interest due 
thereon calculated at twice the rate at which 
‘interest ig payable under sub-section (1) of 
.83etion 7, and in default of such payment, 
-Buch amount together with interest due there. 
on at the aforesaid.rate,, shall be recoverable 
a3 an arrear of land revenue : 

Provided that where any such amount has 
been recovered by the court under sub-section 
(2) of section 14, the said amount shall not 
'be recoverable under this section. 

24. Power to make rules. 


The Cenirel Government may, by notes 


A. 1. R. 


tion, make rules to carry out the provisions of 

this Act 

25. Rules and PER to be lald before 
Parliament. 


Every rule and every scheme made by the 
Central Government under this Act shall be 
laid, ag soon as may be after it is made, before 
each House of Parliament while it is in 
session for a total period of thirty daye which 
may be comprised in one session or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following 
the session or the successive sessions aforesaid, 
both Houses agree in making any modification 
in, the rule or the scheme, or both Houses 
agree that the rule or scheme should not be 
made, the rule or schame shall thereafter 
have effect only in such modified form or be 
of no effeot, as the case may be; so, however, 
that any such modification or snnulment shall 
be without prejudice to the validity of any. 
thing previously done under that rule or 
scheme. 

26. Power to remove difficulties. 

If any difficulty arises in giving effect to 
the provisions of this Act, the Central Gov. 
ernment may, by order, not inconsistent with 
the provisions of this Act, remove the dif. 
culty : 

Provided that no and order ghall be made 
after the expiry of a period of two years from 
the appointed day. 1 


27. Repeal and saving. ` 

(1) The Additional Emoluments (Compal. 
sory Deposit) Ordinanoe, 1974 is hereby 
repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordi. 
nance so repealed (including any appoint. 
ment, exemption, nomination, direction or 
order made thereunder) shall be deemed to 
have been done or taken under the corres- 
ponding provisions of this Ack; end the repeal 


‘of thé-ssid Ordinance shall not affect any 


penalty or punishment incurred in respect of 
any offenes esommitied against the said Ordi. 
nance or any investigation or legal proceed. 
ing in respect of such penalty or punishment 
and any such investigation or legal proceed. 
ing may be instituted. or continued and any 
such penalty or punishment may be imposed 
as if ‘section 12 and other provisions of the 
said Ordinance, necessary for the purposes 
aforesaid, had been included in this Aot. 
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THE PONDICHERRY APPROPRIA- 
TION (VOTE ON ACCOUNT) . 
ACT, 1974 


(Act No. 18 of 1974) 
[27th April, 1974] 


An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of the Union territory 
of Pondicherry for the services ofa 
part of the financial year 1974-75. 


(Text of the Act not printed) 


mene 


TAE APPROPRIATION (NO. 2) 
ACT, 1974 


(Act No. 19 of 1914) 
[11th May, 1974] 


An Act to authorise payment and ap- 
ptopriation of centrain sums from and 
out of the Consolidated Fund of India 
for the services of the financial year 
1974-75. 


(Text of the Aot not printed.) 


THE FINANCE ACT 1974 
(Act No. 20 of 1974) 
(See Page 88) 


THE ESTATE DUTY (DISTRIBU- 
TION) AMENDMENT ACT, 1974 
(Act No. 21 of 1974} 

[21st May, 1974] 
An Act further to amend the Estate Duty 
(Distribution) Act, 1962* 
Be it enacted by Parliament in the 
Twoenty-fifth Year of the Republic of India as 
follows: — 


1. Short title and commencement. 
(1) This Act may be called THE ESTATE 


` DUTY (DISTRIBUTION) AMENDMENT AOT, 
1974. 


(8) It shall be deemed to have come into 


forca on the 1st day of April, 1974. 


3. Amendment of long title. 

In the long title of the Estate Duty (Distri. 
bution) Act, 1962 (hereinafter referred to ag 
dhe principal Act), for the figures, lettera and 


[f] Received the esseni of the President on 21-5- 
1874 Aci published in Gaz, of India, 23.5. 
1974, Part II-S. 1, Ext, p. 447. 


For Statement of Objects and Reasons, Bee Gaz. ‘of 


India, 7-8-1974 Part II-S. 2, Ext., p. 108. 


1*] Corrected vide corrigendum publieshed in Gaz. 
of India, 19-8.74, II-S, 3, Ext., p. 528. 
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. Bubstituted; 
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words ''31a5 day of October, 1968”, the figures, 
letters arid worda "88th day of October, 1973" 
shall bo substituted. 


1 
3. Amendment of section 3. 
. In sestion 3 of the principal Àot,— 

(i) in gub.gection (1),— ` . 

. (a) for the figures, letters and words “Ist 
day of April, 1969”, the figures, letters and 
words "1st day of April, 1974” shall be sub. 
stituted; 


(b) for the words "three per cent", the 
figures and words "2.5 per cent" eball be 


(c) the proviso and the Table below it shall 


- be omitted; 


(ii) in sub-section (8), for clause (b) and the 
proviso occurring st the end of that clause; 
the following clause shall be substituted, 
namelg:— 

"(b) the balance shall be distributed among 
the States ag follows:— 


Btate. Percentage 
Andhra Pradesh 8.04 
Assam 2.70 
Bihar 10.41 
Gujarat 4.93 

' Haryana 1.868 
Himachal Pradesh 0.64 
Jammu and Kashmir 0.86 
Karnataka 5.41. 
Kerala 3.84 
Madhya Pradesh 7.10 : 
Maharashtra 9.31 
Manipur 0.20: 
Meghalaya 0.19: 
Nagaland 0.10: 
Orissa 4.06: 

. Punjab 2.50: 
Rajasthan 4.76: 
Tamil Nadu 7.61 
Tripura 0.29 
Uttar Pradesh 16.33 
West Bengal 8.19". 


4. Amendment of section 4. 


In sub-section (2) of section 4 of the princi. 
pal Act, for the words "or in two sucoeasive 
gessiong, and if, before the expiry of the seg. 
sion in which it is so laid or the session im. 
mediately iollowing,” the words "or in two or 
more successive sersions, and if, before the 
expiry of the session immediately following. 
the session or the successive sessions aforesaid’ 
shall be substituted. 
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THE ADDITIONAL DUTIES OF 
EXC:Sa (GOOD; OF SPECIAL 
IMPOKTANCE) AMENDMENT 
ACT, 1974 
(Act No. 22 of 1974)* 
[31st May 1974] 
An Act further to amend the Additional 

Duties of Excise (Goods of Special Im- 

portance} Act, 1957. 

Be- it enacted by Parliament in the Twenty- 
filth Year of the Republic of Indis aa 
follows :— 

1; Short title and commencement. 

(1) This Act may be called THE ADDL 
TIONAL DUTIES OP EXOISE (GOODS 
OF SPECIAL IMPORTANCE) AMENDMENT 
ACT, 1974. 


(2) It shall be deemed to have come into 


force on the lat day of April, 1974. 


4. Amendment of long title. 


In the Additional Duties of Excise (Goods 
of Special Importance) Act, 1957 (58 of 1957) 
(heremafter referred to as the principal Ast). 
in the long tide, for the figures, letters and 
words “Slat day of July 1969,” the figures, 
letters and words ‘ 28th day of October, 1973” 
phall be substituted. 


3. Amendment of section 6. 


In sub-section (2) of section 6 of the princi.. 
pal Aci, for the words ‘or in two successive 
sessions and if before the expiry of the 
session in which 1:6 is Bo laid or the session 
immediately following,” the words "or in 
two or Mure successive Berpiong, and if, before 
the expiry of tne session immediately follow. 
ing the session or theesuccessive sessions ator. 
said” sball be substituted. 


4, Amendment of Second Schedule. 

.In the Beeond Schedule to the principal 
. Aot for paragraph 2, the following paragraph 
;Bhall be substituted, namely :— 

"9. During each of the financial years gom- 
ymencing on and after the 186 day of April. 1974: 
there shall be paid to each of the States speci- 
-fied in column 1 of the Table below such per- 
centage of the net proceeds after aeduoting 


`  ¢he-ef'om a Bam equal to 1.41 per cent. of 


the «aid proceeds as being attributable to 
Union territories, ag is seb out Bgm it in 
column 2 : 


Provided that if during that financial year 
there is levied and collected in any State a 


DE] Received the assent of the Extaidant on 
81-5-1974, Act published in Gas, of Indi 
8:.5-10974, Part II S, t, 
"For Statement of Oojests and Bessons, see Gas, 
of India. 7. 8-1974, Part (1-8, 2, Ext., p, 99. 


tax. on the sale or purchase of sugar, tobacco, 
cotton fabrics, woollen fabrics, rayon or arti- 
ficial eilk fabros or one or more of them by 
or under any law of that State, no sums shalb 
be payable. to that State under this paragraph 
in respect of ibat fimancial year unless the 
Central Governmens by special order other. 
wise directa. 











TABLE 
Btate z Percentage of 
. distributioa. 
1 HL! 
1. Andhra Pradesh ... .. 2339 
2, Assam ses Qo 847 
3. Bihar TE 2 - 9.36 
4. Gujarat swe ae, 59 
5. Haryana ee 1.94 
6. Himachal Pradesh | wae 0.59 
7. Jammu and Kashmir vee 048 
8. Karnataka oes .. 0.64 
9. Kerala ase we 3.58 
10. Madhya Pradesh ... ... 098 
11. Maharashtra E .. 1166 
12. Manipur — .. O17 
13. Meghslaya soe .. O1F 
14. Nagaland s wee 0.08 
lo. Orissa sates” .. 3659 
l6. Punjab we <.. 268 
17. Rajasthan dsa 2o. ALT 
18. Tamil Nadu sa .. 7.27 
19. Tripura oes .. 0.26 
20. Uttar Pradesh  — ... .. 16.10 : 
81. 8 30.” 


West Bengal oy see 


THE UNION DUTIES OF EXCISE 
(DISTKIBUTION) AMENDMENT 
ACT, 1974 . 
(Act No. 23 of 1974)** 
[31st May 1974] 
An Act further to amend the Union 


Duties of Excise (Distribution) Act, 
1962. 


Be it enacted by Parliament in the Twenty. 
fifth Year of the Republic of India as follows: — 
1. Short title. 


This Act may be called THE UNION 
DUTIES OF FXCISH (DISTRIBUTION) 
AMENDMENT AOT, 1974. 


2. Amendment of long title. 


In the long title of the Union Duties of 
Excise (Distribution) Act, 1962 (3 of 1962) 


[**] Received the assent of the President on 81-5- 
1974 Act published in Gas. of Indis, 81-5- 
1874. Part II-S, 1, Ext., p. 106, 

For Statement of Objecte-and Reasons, see Gas, of 
India, 7-8-1974, Part II-S, 2, Ext., p. 106. 
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(hereinafter referred to as the principal Aot), 
for the words, figures and letters "dated the 
31st day of July, 1869," the worda, figures 
and letters "dated the 28th day of October, 
1973” shall be substituted. 

3. Amendment of section 2. 

In section 2 of the principal Act, for the 
words and figures “financial year 1972-73 and 
1973.74 twenty per cent of the special duties 
of excise levied and collected under the 
Finance Acts of the respective years’, the 
words and figures '‘financial years 1976."7, 
1977.78 and 1978.79, twenty per cent. of the 
auxiliary duties of excise levied and collected 
under the Finance Acts of the respective 
years’ shall be substituted. 


4. Substitution of new section for sec- 
tion 3, 

For section 3 of the principal Act, the fol. 
lowing section sball be substituted, namely: — 

"3. Distribution of a part of Union duties 
of excise among the States. — During each 
financial year commencing on and after the 
Ist day of April, 1974, there shall be paid out 
of the Consolidated Fund of India to each of 
the States specified in column 1 of the Table 
below such percentage of the distributable 





Union duties of excise as is set out it in 
column 2 :— 
TABLE 
State Percentage 
1 2 
Andhra Pradesh 8.16 
am p eo 271 
Bihar ska e. 11.47 
Gujarat ee oe. 467 
Haryana i vee .. 153 
Himachal Pradesh ... .. 0.03 
Jammu and Kashmir .. 0.90 
Karnataka M 5.45 
Kerala m .. 3.86 
Madhya Pradesh ... 2e. 8.15 
Maharashtra ET .. 8.68 
Manipur Nae .. 4021 
Meghalaya ri .. 0.19 
Nagaland  - awe e. 0.11 
Origsa aa .. 4.06 
Punjab ase e. 0 41.87 
Rajasthan em . .. 5.00 
Tamil Nadu T .. 7.43 
Tripura wes |o. 0.30 
Uttar Pradesh Git ; e. 17.03 
West Bengal Pre .. 4.19 


5. Amendment of section 5. 
In sub-section (2) of section 5 of tbe princi. 
pal Act, for the words for in two successive. 
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Seasions, and if, before the expiry of the session 
in which it is go laid or the session imme. 
diately following", the words "or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following 
the ge3sion or the successive sessions aforesaid” 
shall be substituted. 


—— — 


THE GUJARAT APPROPRIATION 
i (No. 2) Act. 1974 


(Act No. 24 of 1974) 


[2nd August, 1974] 
An Act to authorise payment and appro- 
priation of certain sums from and out 
oi the Consolidated Fund of the State 
of Gujarat for the services of the finan- 
cial year 1974-75. 
(Text of the Act not printed.) 


THE PONDICHERRY APPROPRIA- 
TION ACT, 1974 


(Act No. 95 of 1974) 


[9th August, 1974] 
An Act to authorise payment and appro- 
Friation of certain sums from and out 
of the Consolidated Fund of the Union 
territory of Pondicherry for the servi- 
ces of the financial year 1974-75, 


(Text of the Act not printed.) 


THE DIRECT TAXES (AMEND- 
MENT) ACT, 1974 
(Act No. 26 of 1974)t ` 
[18th August, 1974] 
An Act further to amend the Income.tax 
Act, 1961, the Wealth-tax Act, 1957 
` the Gift-tax Act, 1958 and the Compa. 
nies (Profits) Surtax Act, 1964 and to 
provide for certain related matters, 
Be it enacted by Parliament in the Twenty. 
fifth Year of the Republic of India A 


follows :— 
OHAPTER I 
PRELIMINARY 
1. Short title. 


Tbis Aot may be called THE DIRECT - 
TAXES (AMENDMENT) ACT, 1974. "E 


OHAPTER II 
AMENDMENTS TO THB INcoME-Tax Aor, 1961 
2. Amendment of section 10, 
In section 10 of the Income.tax Act. 1961 


Sa MENU INNEN ME MM EU C E rasan EBENE, 
[1] Received the assent of the President on 18.8. 
1974. Aot published in Gar. of Indis; 19.8. 

1974, Part II-B. 1, Ext. p 518, 
For Statament of Objects and Reasons, sea Gan, of 
India, 8-8-1978, Part IL-8. 2, Ext. p. 828 
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(hereinafter referred to as the income-iar 

Oy Paa . 

(a) in gub.clause (viie) of clause (6), before 
the Explanation, the following proviso shall 
be inserted, and shall be deemed to have been 
inserted, with effect from the lst day of 
April, 1973, namely :— 

“Provided that the Central Government 
may, if ig considera it necessary or expedient 
in-the public interest go to do, waive the con- 
dition specified in item (1) of this sub-clause 
in the case of any individual who is employed 
in India for designing, erection or commission- 
ing of machinery or plant or supervising 
activities connected with ' such designing, 
erection or coommieaioning."; 

(b) in elause (15), after item (c) of sub. 
clause (iv), the following items shall be 
inserted, and shall be deemed to have been 
inserted, with effect from the lst day of 
April, 1973, namely :— 

"(d) by the Industrial Finance Corporation 
of India established by the Industrial Finance 
Corporation Act, 1948 or the Industrial Deve- 
lopment Bank of India established under the 
Industrial Developmen} Bank of India Aot, 
1964 or the Industrial Credit and Investment 
Corporation of India (a company formed and 
registered under the Indian Oompanies Act, 
1913), on any moneys borrowed by it from 

sources outside India, to the extent to which 
such interest does not exceed the amount of 
interest calculated at the rate approved by 
the Central Government in this behalf, having 
regard. to the terms of the loan and its re. 
payment; | 

(e) by any other financial institution esta- 
blished in India or a banking company to 
which the Banking Regulation Aot, 1949 
applies (including any bank or banking insti- 
tution referred to in section 51 of that Aot), 
on any moneys borrowed by it from sources 
outside India under aloan agreement approved 
by the Central Government where the moneys 
are borrowed either for the purpose of 
advancing loans to industrial undertakings in 
India for purchase outside. India of raw 
materials or capital plant and machinery or 

. for the purpose of importing any goods which 
the Central Government may consider neces. 
gary to import in the public interest, to the 
extent to which such interest does not exceed 
the amount of interest calculated at the rate 
approved by the Central Government in this 
behalf, having regard to the terms of the loan 
and ita repayment;” 

(c) after clause (17), the following clauses 
hall be inserted, and shall be deemed to have 
been inserted, with effect from the 1st day . of 
April 1973, namely :— 

“(17A) any payment made, whether in cash 
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or in kind, in pursuance of awards for literary, 
scientific and artistic work or attainment, or 
for proficiency in sporte and games, instituted 
by the Central Government or by any State 
Government or approved by the Central 
Government in thig behalf : 

Provided that the approval granted by the 
Central Government shall have etfeat for such 
assessment year or years (including an aaaess. 
ment year or years ` commencing before the 
date on which such approvalis granted) aa 
may be gpécified i in the order granting the ap- 
proval; 


(17B) any payment meade, whether in cash 


or in kind, asa reward by the Central Gov. 


ernment or any State Government for auch 
purposes ag may be approved by the Central 
Government in thia behalf. in the publio in. 
ferest;", 


3. Amendment of section 32. 


. In geotion 38 of the Income.tax Aot, with. 
effect from the 1st day of April, 1976,— ` 

(a) in sub.section (1), after clause (v). the 
following clause shall be inserted, namely :— 

‘(vi) in the cage of a new ship or a new 
aircraft acquired after the 31st day of May, 
1974 by an agsessee engaged in the businesa 
of operation of ships or aircraft or in the case 
of new machinery or plant (other ‘than office 
appliances or road transport vehiolea) Ing. 
talled after that date for the purposes of bual. 
ness of generation or distribution of electri. 
city or any other form of power orof cong- 
truction, manufacture or produotion of any - 
one or more of the articles or things specified 
in the listin the Ninth Schedule orin the 
case of new machinery or plant (other than 
office appliances or road transport vehicles) 
installed after that date ina small goale in. 
dustrial undertaking for the purposes of bual. 
ness of manufacture or production of any 
other articles or things, a sum equal to twenty 
per cent. of the actus! cost of the ship, air. 
craft, machinery or plant to the sssegsee, in 
respect of the previous year in which the ship 
or airdraft is acquired or fhe machinery or 
plant is installed, or, if the ship, aircraft, 
machinery or plant is first put to usein the 
immediately succeeding previous year, then,, 
in respect of that previous year; but any such 
sum shall not be deductible in determin' ng 
the written down value for the purposes of 
clause (ii) :- 

Provided that the a:sossoo- may, before the 
expiry or the time allowed under sub-seation 
(1) or sub-sec. (2) of section 139, whether fixed 
originally or on extension, for furnishing ^ the 
return of income for the assessment year in reg. 
pect of which he first becomes entitled to deduc. 
tion under this clause, furnish to the Income-tax 
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Officer a declaration in writing that the provi- 
sions of this olansa rhall notapply to him, 
and if he does go, the provisions of this clause 
shall not apply to him for that assessment 
year and for every subsequent aegeesment 
gear; so, however, that the assesseo may, by 
notices in writing furnished to the Income.tax 
Officer before the expiry of the time allowed 
under gub-geotion (1) or sub-section (2) of 
section 139, whether fixed originally or on 
extension. for furnishing the return of income 
for any such subsequent, assessment year, re. 
voke hia declaration and upon such revoca- 
tion the provisions of this clause shall apply 
to the sssessee for that subsequent- assess- 
ment year aud for every assessment year 
thereafter : ; 

Provided further that no deduction shall 
be allowed under this clause in respect of— 

(a) any machinery or plant installed in 
any office premises or any residential accom. 
modation, including any sccommodation in 
the nature of a guest-house, and 

(b) any ship, aircraft, machinery or [lant 
in respect of which the deduction by way of 
development rebate is allowable under seo. 
tion 33 f 


Eaplanation. — For the purposes of this 
clause, — 

(1) "new ship” or "new aircraft" includes 
a ship or aircraft whioh before the date of 
acquisition by the assessee was used by any 
other person, it it was not at any time previ. 
ous to the date of such acquisition owned by 
any person resident in India; 

(2) "new machinery or plant" includes 
machinery or plant which before its installa- 
tion by the assesses was used outside India 
by any other person, if the followiug condi- 
tions are fulfilled, namely ; — 

(a) such machinery or plant was nob, at 
any time previous to the date of such installa. 
tion by the ascassee, used in India; 


(b) such machinery or plant is imported 
into India from any country outside India, and 

(c) no deduction on account of depreciation 
in respect of such -machinery. or plant has 
been allowed or is allowable under the provi. 
sions of the Indian Income.tax Act, 1922 or 
this Act in computing the total income of any 
person for any period prior to the date of the 
installation of the machinery or plant by the 
gasiessee; — 

(3) an industrial undertaking shall be 
-deemed to be a small-scale industrial under. 
taking, if the aggregate value of the ma. 
ehinery and plant installed, as on the last day 
of the previous year, for the purposes of the 
business of the undertaking does not exceed 
geyen hundred and fifty thousand rupees; and 
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for this purpose the value of any machinery 
or plant shall be,— 

(a) in the case of any. machinery or plant 
owned by an assessee, the actual cost thereof 
to the assessee; and 

(b) in the case of any machinery or plani 
hired by the assesses, tha actual cost thereof 
&8 in the case of ihe owner of such machinery 
or plant.'; 

(b) in aub. section (2), after the words, brao. 
kets and figure "or olause (v)”, the words, 
brakets and figures "or clause (vi)' shall be 
inserted. 


4. Amendment of section 34, 


In section 34 of the Income.tax Aot, in 
clause (ii) of sub-section (2), after the words, 
brakeis and gures "or clause (iv)", the words, 
brackets and figures “or clause (v) or “clause 
(vi)" shall be inserted with effect from the 
Ist day of April, 1975. 


5. Amendment of section 38. 


In section 35 of the Income.tax Act,— 

(a) in clauce (i) of sub-section (1), the fol. 
lowing Ezplanation shall be inserted, and 
- ghall be deemed to have been inserted, with 
effect from the ist day of April, 1974, at the 
end, namely:— 


"Heplanation. — Where any such ber 
ture has been laid out or expended before the 
commencement of the business (not being ex. 
penditure laid ont or expended before the 1st 
day of April, 1973) on payment of any salary 
[aa defned in Explanation 2 below sub.geo. 
tion (6) of. section 40A] .to an employee 
engaged in such  aeientiflo — research or 
on the purchase of matsrialg used in such 
scientific research, the aggregate of the ex. 
panditure so laid out or expended within the 
- three years immediately preceding the com. 
mencement of the business shall, to the extent 
itis certified by the prescribed authority to ` 


: have;been laid outor expended on auch soien. 


tific research, be deamed to have been laid 
out ‘or expended in the previous year in which 
the business is commenced;”; 

' (b) in clause (iv) of sub.gection (2), for the 
word, brackets and figures ‘‘and (iii)" the 
brackets, fgures and word ", (iii) and (vi)" 
shall be substituted with effect from the Ist 
day of April, 1075; 

(c) after sub.gection (2), tke following sub- 
section shall be'inserted, and shall be deemed 
to have been inserted, with effect from the 1st 
day of April, 1974, namely: — 

“(QA) Where the sssesseo pays any sum io 
scientific research association or university or 
college or other institution referred to in 
clause (ii) of sub-seotion (1) to be used for 
Boieniifio research undertaken under a pro. 
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gramme approved in this behalf by the pres. 
&ribed authority having regard to the social, 
economic and industrial needs of Indis, then,— 

(à) there shall be allowed a deduction of a 
gum equal to one and one.third times the sum 

id; and 

b) no deduction in respect of such sum 
shall be allowed under clause (ii) of sub.sec- 
tion (1) for the same or any other assessment 
year.”. 


6. Amendment of section 35B. 

In seotion 35B of the Income.tax Act, in 
elause (a) of sub-section (1), the following pro- 
viso ehall be inserted, and gball be deemed to 
have been inserted, with effeot from the 1st 
day of April 1973, at the end, namely: — 

"Provided that in respect of the expenditure 
incurred after the 28th day of February, 1973 
bya domestic company, being a company in 


which the publio are substantially interested, - 


the provisions of this clauge shall have effect 
ss if for the words "one and one-third times”, 
the words "one and one-half times’ had been 
subalituted '. 


7. Amendment of section 40A. 

' In section 40À of the Income.tax Act, in 
gub.s. (5), in sub.olause (i) of olauge (a), the 
following proviso shall be inserted, and ehall 
be deemed to have been inserted, with effect 
from ihe lst day of April 1974, at the end, 
namely: 

“Provided that where the expenditure is in. 
eurred on paymentof any salary to an employee 
er a former employee engaged in ecientifia re. 
searoh during any one or more of the three 
years immediately preceding. the commence- 
men of the business and such expenditure ig 
' deemed under the Ezplanation to clause (i) of 
sub-section (1) of section 35 to have been laid 
out or expended in the previous year in which 
the business is commenced. the limit referred 


^; to in this gub.clauge shall, in relation to the. 


previous year ‘in which the business is com. 
menced, be an amount calculated at the rate 
of five thousand rucees for esch month or part 
thereof comprired in the period of his employ. 
ment in India during the previous year in 
which such business is commenced and in the 
period of his employment in India during 
which he was engaged in scientific research 
during three yearad immediately preceding 
that previous year;”. . 


8. Àmendment of section 80A. 

In section 80A of the Income.tax Act, in 
sub.seotion (3) for the word. figures and letter 
“gection 80H", the worda figures and letters 
“eaction 80H or section 80HH" shall be sub- 
stituted, and shall be deemed to have been 
substituted, with effect from the 1st day of 
April. 19774. 
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9, Insertion of new section 80HH. 


In the Income.tsax Ack af:or section BOH, 
the following section shall be inserted and 
shall be deemed to have been inserted, with 
effect from the ist day of April, 1974, 
namely:— 


Deduction in respect of profits and gains 
irom newly established industrial 
undertakings or hotel business in 
backward areas. 

"B0HH. (1) Where the gross total income 
of an asgessee includes any profits and gains 
derived from an-industrial undertaking, ox tha 
business of a hotel, to which this section ap. 
plies, there shall. in accordance with and sub. 
ject to the provicions of thia section, be allow. 
ed, in computing the total income of the 
assessee, & deduction from such profita and 
gains of an amount equal to twenty per cent. 
thereof. 


^ (8) This section applies to any indeatrial 
undertaking which falfils all ihe following 
conditions, namely:— 

' (i) i$ has begun or begins to manufacture or 
produce articles after the 315i day of Decem. 
ber, 1970 in any backward area; 

(ii) it ig not formed by the splitting up, ot 
the reconstruction, of a business already in 
existence in any backward area; 

Provided that this condition shall not apply 
in respect of any industrial undertaking whioh 
is formed asa result of the re-establishment, 
reconstruction or revival by the assessee of 
the business of any guch industrial undertaking 
ag is referred to in section 33B, in the circum. ' 
stances and within the period specified.in that 
section; 

(iii) i$ is not formed by the transfer toa 
new business of machinery or plant previously 
used for any purpose in any backward area; 

(iv) it employs ten or more workers in a - 
manufacturing process carried on with the aid 
of power, or employs twenty or more workers 
in a manufacturing process carried on without 
the aid of power. 

Explanation. — Where any machinery or 
plant or any part thereof previously used for 
any purpose in any backward area is transfer. 
red to anew business in that area or in any 
other backward area and the total value of | 
the machinery or plant or part so transferred 
does not exceed twenty per cent. of the total 
value of the machinery or plant used in the 
business, then, for the purposes of olasse (iil) 
of this eub.section, the condition specified 
therein shall be deemed to have been fulfilled. 


(3) This section applies to the business of 


any hotel, where all the following conditions 
are fulfilled, namely :— 
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- (i) the bueiness of the hotel has started or 
atarte funotioning after the 31st day of 
December, 1970 in any backward area ; 

(ii) the business of the hotel is not formed 
"by the splitting up, or the reconstruction, of & 
-business already in existence ; 

(iii) the hotel i8 for the. time being approved 
dor the purposes of this sub-section by -the 
Central Government. 

(4) The deduction specified in sub-section (1) 
ghill be allowed in computing the total income 
4n respect of each of the ten assesment years 
-beginning with the assessment year relevant 
to the previous year in which the industrial 


. andertaking begins to manufacture or produce 


wrticles or the business of the hotel starts 
@unctioning : 


Provided that,— 

(i) in the case of an industrial undertaking 
"which has begun to manufacture or produce 
«articles, and 

(ii) in the case of khe business of a hotel 
"which has started functioning, 


after the 31st day of December, 1970 but 
before the 1st day of April, 1973, this sub. 
section shall have effect aa if the reference to 
‘won assessment years were a reference to ten 
4wxossment years as reduced by the number of 
agesament years which expired before the 1st 
day of April, 1974. 


(5) Where the assesses is a person other 
‘than a company or a co-operative society. the 
‘@eduction under sub-section (1) shall not-be 
admissible unless the accounts of the indus. 
trial undertaking or the business of the: hotel 
for the previous year relevant to the assosg- 
ament year for which the deduction is claimed 


have been audited by an accountant as defined . 


án the Explanation below sub-section (8) of 
eotion 288 and the assesses furnishes along 
‘with his return of income, the repor& of such 
audit in the prescribed form duly signed and 
"verified by such accountant. 

(@) Where any goods held for the purposes 
of the business of the industrial undertaking 
or the hotel are transferred to any other busi. 
megs carried on by the assessee, or where any 
goods held for the purposes of any other busi- 
neas e rried on by the assessee aro transferred 


to the business of the industrial undertaking - 


@r the hotel and, in either cage, the consi. 
deration, if any, for such transfer as recorded 
dm the accounts of the business of the indus- 
rial undertaking or the hotel does not corres. 
pond to the market value of such goods as on 


‘the date of the transfer, then, for the purposes - 


-of the deduction under thia section, the profits 
and gains of the industrial undertaking or the 
‘duginess of the hotel shall be computed ag if 
dhe transfer, in either cage, had been made at 
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the market value of such goods ason that 
date ; 

Provided that where, in the opinion of the 
Income tax Officer. the computation of the 
profite and gains of the industrial undertaking 
or the busimess of the hotel in the manner 
hereinbefore apecified presents exceptional 
difficulties. the Income.tax Officer may com- 
pute such profits and gains on sueh reasonable 
basis as he may deem fit, 

Explanatton.—In this sub-section ‘market 
value” in relation to any goods mesne the 
price that such gooda would ordinarily fetch 
on sale in the open market. 

(7) Where it appears to the Income.tax ` 
Officer that, owing to the close connection be- 
tween the assesgee carrying on the business of 
the industrial undertaking or the hotel to 
which this section applies and any other per. 
son, or for any other reason, the course of 
business between them is go arranged that the 
business transacted between them produces to, 
the assesses more than the ordinary profita 
which might be expected to arise in the busi- 
ness of the industrial undertaking or the hotel, 
the Income.tax Officer ghall; in computing the 
profita and gains of the industrial undertaking 
or the hotel for the purposes of the deduction 
under this section, take the amount of profitü 
as may be reasonably deemed to have been 
derived therefrom. 

(8) In a case where the assesses ia entitled 
also to the deduction under seetion 80H in 
relation to the profits and gains of an indus- 
trial undertaking to which this section applies, 
the deduction under sub-section (1) shall be 
allowed with reference to the amount of such 
profite and gains aa reduced by the deduction 
under section 80H in relation to such profita 
and gains. 

(8) In a case where the assessee is entitled 
also to the deduction under section 80J in * 
relation to the profits. and gains of an indus. 
trial undertaking or the business of a hotel to 
which this section applies, effect ehall first be 
given to the provisions of this section. 

(10) Nothing contained in this section shall 
‘apply in relation to any undertaking engaged 
in mining. 

Explanation. — In this section, “backward 
area" means: an area specified in the list in. 
the Eighth Schedule. 


10. Amendment of section 80J. 

In section 80J of the Income-tax Act,— 

(a) in sub-section (1), for the bracketa, 
words, figures and letter "(reduced by the 
deduction, if any, admissible to the azsessea 
under section 80H)", the brackets, words, 
figures and letters "reduced by the aggregate 
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of the deductions, if any, admissible to the 
assecese under gection 80H and section 80ER)” 
shall-be substituted, and shall be deemed to 
have been substituted, with effect from the 
lat day of April, 1974 ; 


(b) in sub.section (3) for the word, figures 


and letter ‘'section 80H” the words, figures 
. &nd letters ‘'seation 80H, section SOHH" chall 
. be substituted, and ehall be deemed to have 

been substituted, with effeot from the Ist day 
‘of April, 1974: 


11. Amendment of section 80P. 
- In section 80P of the Income-iax Ast, 
gub.seotion (3)— ` 

' (a) for the words, figures and lettera “seo. 
-tion 80H or: geotion 80J", ihe words. figures 
. end letiers "section 80H or section 80HH or 
section 80J'' shall be substituted, and shall be 
deemed to have been substituted, with effect 
from the Ist day of April, 1974; 


(b) for the words, figures and letters "seo. 


: tion 80H and section 80J'", the words, figures. 


and letters 'geotion 80H, section SOHH and 


section 803” shall be substituted, and shall be . 
deemed to have been aubstiinted, with effect 


‘from the 1st day of April, 1974. 


12. Amendment of section 80QQ. 
In section 80QQ of the Income. taz Act, sub. 


Beotion (2),— 
(a) for the ‘words, figures and letters ''geo: 
(tion 80H or gevtion 80J", the words, figures 


(&nd letters "section 80H or section 80HH or ' 


‘section 80J” shall be substitntad, and shall be 
deemed to have been substituted, with effeot 
from the 1st day of April, 1974;. 

(b) for the words, figures and lettera t'seo. 
biona 80H, 80J and 80P", the words, figures 
‘and leíierg "section 80H, section 80HH, sec. 
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tion 80J and gection 80P” shall be substituted, 
and shall be deemed to have been substituted, 
with effect from the 1st day of April, 1974. 


13. Amendment oí section 271. 

In sestion 271 of the Income-tax Aci for 
Clauae (i) of. sub-section (1), the following 
Clause shall be substituted and shall be deemed 


‘always to have been substituted, namely:— 


'(i) in the cages, referred to in clause (s), im 
addition to the amount of the tax; if any, pay- 
able by him, a sum equal to two per cent of 


‘the assessed tax forevery month during which 


the defanlé continued, but not exceeding in the 
aggregate fifty per cent. of the assessed tax. 
Evplanation.—In this clause, “assessed tax” 
means tax aa reduced by the gum, if any, de- 
ducted st source under Chapter XVII.B or paid 
in advance under Chapter X VII-O;’ , : 


14. Amendment of section 295. 

. In section 295 of the Income.tax. Act, after 
sub-section (3), the following gub.geobion shalt 
be inserted, namely: — 

‘*(4) The power to make rules conferred by 
this section shall include the power to give 
retrospective effect, from a date not earlier 


- than the date of commencement of this Aot, to 


the rales or any of them and, unless the con- 


. trary is permitted (whether expressly or by 


necessary implication), no retrospective effect 
shall be given to any rule go 88 to prejudicially 


affect the interests of asseagees.” 


15. Insertion of Eighth Schedule. - 

In the Inoome.tax ‘Act, after the Seventh 
Schedule, the following Schedule shall be 
inserted, and shall be deemed to have been 
inserted with effect from the 1st day of April, 
1974, namely:— 


"THE EIGHTH SOHEDULE 
(See section 80HH) 
mee i List of backward areas 


Name of State or Union 
territory 
(1). 


. Baokward areae 
(2) 





The districts of eens Ohittoor, Ouddapah, TRETE 
Khammam, Kurnool, Mahbubnsgar, Medak, Nalgonda, Nellore, 
Nizamabad, Ongole, Srikakulam and Warangal. 

The distriots of Oachar, Goalpara, Kamrup, Lakhimpur, Mikir 
Hills, North Oachar Hills and Nowgong. 

The districts of Bhagalpur, Darbhanga, Hast. Ohamparan, Madhu. 
bani, Muzaffarpur, Palamau, Parnes, Saharss, Samastipur, Santab 
Parganas, Saran, Bitamarhi, Siwan, Vaishali and West Obamparan. 

.The districts of Amreli, Banas Kantha, Bharuoh, Bhavnagar, 
Junagadh, Kutch, Mahesana, Panch Mahals, Babar Kantha and 
Surendranagar. 


Andhra Pradesh 


Assam 


_ Bihar . - 


Gujarat 


1915 





(1) 


Haryana 
Himachal Pradesh 


Jamini and Kashmir... 


Kerala T Oh 
Madhya Pradesh 
Maharashira 
Manipur - 
Meghalaya sis 
Nagaland ais 
Punjab 
Rajasthan “a 
Tamil Nadu 
Tripura. ue 
' Uttar Pradesh I 


West Bengal eat 


Andaman and Misobar 
Islands 
Arunachal Pradesh ... 


Dadra and Nagar ... 
Havels 


Goa, Damanaad Diu... 
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SA (2) e 

The districts of Bhiwani, Hissar, Jind and Mahendragarh. 

The districts of Chamba, Hamirpur, Kangra, Kinnaur, Kulu, Lahab 
and Spiti, Sirmur, Solan and Una. 

The districts of Anantnag, Baramula, Doda; Jammu, Kathas,. 
Ladakh: Punch, Rajauri, Srinagar and Udhampur. 

The districts of Belgaum, Bidar, Bijapur, Dharwar, Gulbargs, 
Hassan, Mysore, North Kanara, Raichur, South Kanara and Tumkur.. 

The districts of Alleppey, Cannanore, Malappuram, Trichur and: . 
Trivandrum. 

The districts of Balaghat, Bastar, Betul, Bilaspur, Bhind, Obhatar— 
pur, Ohhindwara, Damoh, Datia, Dewas, Dhar, Guna, Hoshangabad. 
Jhabus, Khargone, Mandla, Mandsaur, Morena, Narsimhapur, Panna». 
Baigarh, Raipur, Raison, Rejgarh, Bajnandgaon, Ratlam, Bewa» 
Sagar, Behore, Seoni, Shajapur, Bhivpuri, Sidhi, Surguja, Tikkam-- 
garh and Vidisha. 

The districts of Aurangabad, Bhandara, Bhir, Buldhana, Chandra. 
pur, Dhulis aud Jalgaon; the district of Kolaba excluding such por-- 
tion thereof as is comprised in the area designated as the site for ihe- 
proposed new town of New Bombay by notification No. BPB 1171. 
18124.I. W., dated the 20th March, 1971, issued under sab. 
section (1) of seotion 113 of the Maharashtra Regional and Tows 
Planning Act, 1968 (Maharashtra Act 37 of 1966) by the Goverm-- 
ment of Maharashtra (Under Development, Public Health and 
Housing Department) as amended by notification No, RPB 1173-I- 
BPO, dated the 16th August, 1973, issued by that Government; the 
districts of Nanded, Osmanabad, Parbhani, Ratnagiri and Yeotmal. 

The whole of the State. 

The districts of Garo Hills, Jaintia Hills and Khasi Hills, 

. The whole of the State. 

The districta of Balasore, Bolangir, Dhenkanal, Kalahandi. 
Keonjhar, Koraput, Mayurbhanj and Phulbani. - 

The district of Bhatinda; so much of the district of Faridkot az 
formed part of the district of Bhatinda on the 31at day of July, 1972; 
the districta of Gurdaspur, Hoshiarpur and Sangrur. ` 

The districts of Alwar, Banswara, Barmer; Bhilwara, Ohura>. 
Dungarpur, Jaisalmer, Jalor, Jhalawar, Jhunjhunun, Jodhpwr. 
Nagaur, Siker, Sirohi, Tonk and Udaipur. 

The districts of Dharmapuri, Kanyakumari, Madurai, North Areot,. 
Ramanathapuram, South Arcot, Thanjavur and Tiruchirapalli. 

The whole of the Btate. . 

The districts of Almora, Azamgarh, Baharsich, Ballis, Banda,. 
‘Bara Banki; Basti; Budaun, Bulandshahr, Chamoli, Deoria, Etk, 
Etawah, Faizabàd, Farrukhabad, Fatehpur, Garhwal, Ghazipur, 
Gonda; Hamirpur, Hardoi, Jalaun, Jaunpur, Jhansi, Mainpuri, 
Mathura, Moradabad, Pilibhit, Pithoragarh, Pratapgarh, Rae Bareli, 
Shahjahanpur, Sitapur, Sultanpur, Tehri-Garhwal, Unnao and. 
Uitsrkaghi. i 

The districts of Bankura, Birbhum, Burdwan, Cooch Bebar: 
Darjeeling, Hooghli, Jalpaiguri, Malda, Midnapore, Murshidebad s 
Nadia, Purulia and West Dinajpur, 

The whole of the Union territory. 


The whole of the Union territory. 
The whole of the Union territory. 


The whole of the Union territory. 
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(1) 
. -Lakshadweep gis 
_Mizoram MEET 
Pondicherry Es 


(2) 





The whole of the Union territory. : 
The whole of the Union territory. 
The whole of the Union territory. 


Eaplanation. — Save as otherwise expressly provided, reference #o any district in this 
“Bohedule shall be construed as a reference to the areas comprised in that district on the 3rd 
«day of September, 1973 being the date of introduction of the Direct Taxes (Amendinent) Bill, 


1973 in the House of the People.". 
.16. Insertion of Ninth Schedule. 


In the Income.tax Act, the following BSehedule shall be inserted ai ike end with sífock 


rom the 1st day of April, 1975, namely ;— 


‘THE NINTH SCHEDULE 
[Bee section 38 (1) (vi) ] 
List of artieles or things 


1, Iron and steel (metal). 

‘2. Non-ferrous metala., 

3. Ferro.alloys and special steels. 

4. Steel castings and forgings and malleable 
üron and steel castings, 

5. Thermal and hydro power generation 
equipment. 

6. Transformers and switch gears. 

7. Electric motors. 

8. Industrial and agricultural machinery. 

9. Earth moving machinery. 

10. Machine tools. : 

11. Fertilisers, namely ammonium sulphate, 
ammonium sulphate nitrate (double sali), 
ammonium nitrate, calcium ammonium nitrate 
{nitrolime sions), ammonium chloride, super 
phosphate, urea and complex fertilisers of 
synthetic origin containing both nitrogen and 
phosphorous, such as ammonium phosphates, 
«ammonium sulphate phosphate and ammonium 
mitro phosphate. 

12. Soda ash. 

13. Caustic goda. 

14. Commercial vehicles. 

15. Ships. 

16. Aircraft. 

1". Tyres and tubes. . 

18. Paper, pulp, and newsprint. 

19. Sugar. 

20. Vegetable oils. 


91. Textiles (including those dyed, printed’ 


«oy otherwise processed) made wholly or 
mainly of cotton, inoluding cotton yarn, 
hosiery and rope. 

28. Textiles (including those dyed, printed 
«9r otherwise processed) made wholly or mainly 
«of jute, including jute twine and jute rope. 

'83. Cement and refractories.”. _ 


OHAPTER III 


AMHNDXENT TO THs WREALTH-TAX 
Aor, 1957 


17. Amendment of section 44. 


1sIn geotion 46 of the Wealkh.tax Act, 1957 
(hereinafter referred to as the Wealth.tex 
Act), for sub.section (3), the following sub- 
section shall be substituted, namely:— 


"(3) The power to make rules conferred by 
this gestion shall include ihe power to give 
retrospective effect, from a date not earlier 
than the date of commencement of this Act, 
to the rules or any of them and, unless the 
contrary is permitted (whether expressly or 
by necessary implication), no retrospective 
effect shall be given to any rule so as to pre- 
judicially affect the interesta of assqsaees.” 


OHAPTER IY 
ÀMHNDHENTS TO THR Girr-#ax Aor, 1988 


18. Amendment of section 17. 


In section 17 of the Gift-tax Act, 1958 
(hereinafter referred to as the Gift.tax Aot), 
for clause (i) of sub-section (1), the following 
olause shall be substituted, and shall be deem- 
ed to have been substituted, with effect from 
the lst day of April, 1963, namely: — 


‘(i) in the cases referred to in clause (a), 
in addition to the amount of the gift.iax, if 
any payable by him, a sum equal to two per 
eent. of the assessed tax for every month 
during which the default continued, but not 
exceeding in the aggregate fifty per cent of 
the assessed tax. 


Explanation. — In this clause, "assessed 
tax” means the gift-tax chargeable.under the 
provisions of this Act as reduced by the 
amount. if any for which exedit is allowed 
under section 18;'. 
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19. Amendment of section 46. 

In section 46 of the Gift.tax Aot, for sub- 
:gection (3), the following sub-section shall be 
:Bubstituted namely:— 

"(3) The power to make ruleg conferred by 
‘this seotion shall include the power to give 
retrospective effect, from a date not earlier 
‘than the date of commencement of this Act, 
to the roles or any of them and, unless the 
sontwary is permitted (whether expresely or 
by necessary implication), no retrospective 
effect shall be given to any rules go as to pre- 
judicially affect the intereste of asgeagoeg."", 


OHAPTER Y 


AMENDMENTS TO THE Companrns (PRo. 
riT8) Surrax Aor, 1964 
20. Amendment of section 9, 

In section 9 of the Companies (Profits) Sur. 
tax Aot, 1964 (hereinafter referred to as the 
Cempanies (Profits) Surtax Aot), in clause (a), 
for the words "surtax payable,” the words 
"surtax chargeable under the provisiones of 
this Aot" shall be substituted and shall be 
deemed always to have been substituted. 


21. Amendment of section 25. 


In section 95 of the Companies (Profits) 
@artax Aci, after sub-section (2), the follow. 
ing egub.gection shall be inserted, namely:— 


“(2A) The power to make rules conferred 
‘by this section chall include the power to give 
retrospective effect, from a date not earlier 
tham the date of commencement of this Act, 
to ihe rules or any of them and, unless the 
@ontrary is permitted (whether expreesly or 
by necessary implication), no retrospective 
offeet aball be given to any rule so as to pre- 


. judially affect the interests of asaesseeg.”. 


CHAPTER YI 
MISCELLANEOUS 


an Section 13 not to apply in certain 
cases. 

Where, in the case of an assesses, the 
Pupreme Court has, before the date of intro. 
dustion of the Direct Taxes (Amendment) 
‘Bill, 1973 in the House of the People, held, 
onan appeal in respect of an order imposing 
a penalty under clause (i) of sub-section (1) of 
gestion 271 of the Income-tax Aot for any 
partieular asgesament year, that the expres. 
gion "ihe amount of the tax, if any payable 
by him" in the said clause shall be construed 
as the amount of the tax payable by him 
under the notice of demand under section 156 
-of that Act issued in pursuance of an order of 
aggesament, nothing contained in section 13 of 
this Act shall apply or be deemed to have ever 
applied in relation to the order of penalty in 
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the case of such assesses for that partioular 
year. 


23. Special provision as to effect of sec- 
tion 18 (1) (i) of Weaith-tax Act. 
as it stood during certain period. 


Olause (i) of gub.gection (1) of section 18 of 
ihe Wealth.tax Act, as it Btood during the 
period commencing on the Ist day of April, 
1965 and ending with the 318: day of March, 
1989, shall have and be deemed always to 
have effect as if the words ' the tax” occurring 
therein, at both the places, mean the wealsh- 
tax chargeable under the provisions of that 
Act. 


24. Special ‘provision as to effect of 
section 17 (1) (i) of Gilt-tax Act, as 
it stood during certain period. | 

Clause (i) of sub-section (1) of section 17 of the 

Gift.tax Act, as it stood before the ist day of 

April, 1963, shall have and be deemed alwaya 

to bava effect as if the words “sach tax" 

occurring therein mean the gift-tax charge. 
able under the provisions of that Act as 
reduced by the amount, if any, for whieh 
credit is allowed under section 18 of that Act, 


THE CINEMATOGRAPH 
AMENDMENT ACT, 1974 
(Act No. 27 of 1974)5. 
[23rd August, 1974] 
An Act further to amend the Cinemato- 

graph Act, 1952. 

Be it enacted by Parliament In the Twenty. 
fifth Year of the Republic of India as 
follows :— 

1. Sbort title and commencement. 

(1) This Act may be called the CINHMATO. 
GRAPH (AMENDMENT) AOT. 1974. 

(2) Ii shall come into force on such date as 
the Centfal Government may by notification 
in the Official Gazette, appoint. 


2. Amendment of section 2. 


In the Cinematography Act, 1958 (herein. 
after referred to as the principal Aot), in 
section 2,— 

(a) after clause (a) tbe following clause 
Bhall be inserted, namely :— 

‘(as) "Appellate Tribunal" means an Appel. 
Jate Tribunal conatituted under sub.section (8) 
of section 5D;: - 

(b) after clause (d), the following claussg 
shall be inserted, namely :— 


[8] Received the assent of the President on 
28-8-1974, Aot published in Gaz. of India, 
28-8-1974, Part II.8. 1, Ext., p. 527. 

For Statement of Objects and Ressons, sea Gaz, of 
India, 20-8-1978, Part II-8. 2 Ext; 4 p. 748, 
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'(da) "Examining Committee”, in relation 
io a. film, means the Examining Committee 
constituted by special order under section 3B 
for that film ox, as the case may be, the Exa. 
mining Commiites constituted under that sec. 
ion by general order for filme of the class io 
which euch film belongs; 


(db) "export" means taking ont of Indis to 
a place outside India;’; 

(c) clause (dd) shall be re-lettered as 
elause (do); 


(d) after clause (f), the following clause . 


thall be inserted, namely :— 

*(g) "Revising Committee", in relation to a 
film, means the Revising Committee consti. 
tuted by special order under section 3B for 
' thet film oy, as the case may be, the Revising 
Committee constituted under that section by 
general order for films of the class to which 
puch film belongs.’. ` 


3. Amendment of section 3, 
In section 3 of the principal Act,— 
. (a) in sub-section (1),— 
(i) for the words ‘'not more than nine other 


members”, the words "five other whole.time ` 


members.and six honorary members” shall be 
pubstlinted; 

` (ii) the following proviso ehall be inserted 
at the end, namely :— 

“Provided that three of the honorary ‘mem. 
bers shall be persons engaged or employed in 
the film industry. 

(b) in nip (2), for tha words “shall 
receive such salary and allowances as may be 
determined by the Central Government, and 
the other members”, the words '‘and the other 
whole time members shall receive such salaries 
and allowances as may be determined by the 


Central Government and the honorary mem.. 


bers” shall be substituted. 


. 4, Insertion of new sections 3A and 3D. 


After section 3 of the principal Act; the 
following sections shall be inserted, namely;— 


Assessors and Regional Officers. 

“3a (1) For the purpose of enabling the 
‘Board to efficiently discharge its functions, 
and for the examination of films in different 
languages, under this Act, the Central Govern. 
ment may sppoint as many assessors at it 
thinks fit for such regional centres ag may be 
determined by that Government: 

- Provided that not more than seven assessors 
shall be appointed in relation to films in any 
particular language. 

(2) The assessors shell discharge such func. 
tions aa are assigned to them by or under this 
Act and it shall be the duty of every assessor 
Ao render guch assistance to the Board on any 
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matter in respect of the examination of ang 
film as may be required by the Board. 

(3) The assessora shall not be entitled to 
any aslary, but shall receive such fees or 
allowances as may be prescribed. 


(4) At each regional centre, there shall be 
as many regional officers as the Central Govern- 
ment may think fit to appoint and rules made 
in this behalf may provide for the association 
of regional officers in the. examination of 
filme. 


Examining Committees and Revising 
Committees. 

8B. (1) The Board may, by special or 
general order, constitute— 

(a) an Examining Committee for the exa- 
mination under this Aot of any film or olaen 
of films; and 

(b) a Revising Committee, for reconsider. 
ing, where it is necessary so to do under this 
Act, the recommendations of any Examining. 
Committee, for or in relation to any film or 
any class of films. 


(2) Every Examining Committee shall eon. 
sist of one whole.time member of the Board 


‘and two assessors and the whole. time member 


shall be the Ohairman of the Committee, 
pay Every Revising Committee shall. consist 
ot— 
(a) the Chairman, one whole.time member, 
and one honorary member, of the Board; or 
(b) two whole.time members, and one - 
honorary member, of the Board, 
and the ‘Obairman of the Board or if he is 
not a member of the Committee, one of. the 
whole.time members nominated by him, shall 
be the Chairman of the Committce.”. 


5. Amendment of section 4. 


In section 4 of the principal Act,— 

` (a) in sub-section (1), for the words “atter 
examining or having the film examined in 
the prescribed manner", the words "after the 
examination of the film as provided in this 
Act and the. rules made thereunder” shall be 
substituted; ; 

(b) after sub-section (1), the following sub- 
geotion aha!l be inserted, namely:— 

"(1A) Any person, desiring to export any 
film for exhibition outside India, shall, in the 
prescribed manner, make an application to 
the Board for a certificate in respect thereof 
and the Board may, after the examination of 
the film as provided in this Act and the rales 
made thereunder,— 

(i) sanction the film as a film fit for exhibi. 
tion outside India; or ` 

(ii) direct the applieant*to carry out such 
excisions or modifications in the film ag it 
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‘¢hinks necessary, before sanctioning the film 
a8 & film fit for exhibition outside India; or 

- (ili) refuse to aanction the film ag a film fit 
‘for exhibition outside India."; 

(o) in eub.section (2), after the word, 
‘brackets and figure "'sub.section (1)", the 
words, brackets, figures and letter "or under 
lause (ii) or clause (iii) of sub-section (1A)" 
shall be inserted. 


46. Insertion of new section 4A. 


After section 4 of the principal Aot, the 
*ollowing section shall be inserted, namely :— 


Examination of films by Examining 
Committees. 


"4A. (1) Every film in respect of which an 
application is made under section 4 shall be 
examined in the prescribed manner by the 
Eixamining Committee. 

(2) The Examining Com mittee shall examine 
the film having regard to the principles for 
guidance in certifying filma specified in or 
ander section 6B and make auch recommends. 
tions to the Board as it deems sppropriate : 

Provided that if there is ^ difference of 
pinion amongst the members of the Com. 
mittee each member shall record separately 
his recemmendations and the reasons there. 
for. 

(3) The recommendations of the Fixsmining 
‘Committee or as the cage may be, the recom- 
mendations of each of the members of the 
Oommitiee. shall be oom nunicated in the 
-pragcribed manner to the Board and the Board 
abhall, after makivg such further axamination 
of the film as it may deem necessary, pass 
„uoh orders on the application as it deems fit 
«ander sections 4 and 6A: 

Provided that before passing such orders 
the Board shall refer the film for further 
examination to the Revising Committee — 

(a) in a case where there is & difference ef 
opinion between the Ohairman of tho Examin. 
ing Oommittee and the other members thereef 
£n respect of all or any of the recommends. 
tions; 

(b) in any other case, if the applicant re. 
presents, when he is given an opportunity for 
‘representing his views under sub.seotion (2) 
of section 4, that the film shall be go referred.". 


7. Substitution of new section for sec- 
tion 5. 


"For section 5 of the principal Act, the tol. 
flowing section shall be substituted, namely :— 


Further examination by Revising Com- 
mittee. . 

"5. (1) Where any film is referred to a 

Revising Committee under sub.section (3) of 
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section 4A, the Revising Committees shall 
examine the film in the prescribed manner 
having regard to the principles for guidanca 
in certifying films specified in or under seo. 
tion 5B and make ita recommendations to the 
Board : 

Provided that if itè is a difference of 
opinion amongst the members of the Com. 
mittee each member shall record separately 
his recommendations and the reasons therefor, 

(2) The recommendations of the Revising 
Committee or, aa the case may bo, the re- 
commendationa of each of the membere of the 
Committee ehall be communicated in the 
prescribed manner to the Board and the Board 
may pass such orders on the epplication as it 
deema fit under sections 4 and 6A.”, 


8. Amendment of section 5 &. 

In section BÀ of the principal Act,— 

(a) in sub.seotion (1), for the words "If, 
after exnmining a film or having it examined 
in the manner provided in this Act,” tha 


words, brackets and figures "If, after the exa. 


mination, ss provided in this Aot and tha 
rulos made thereunder, of a film in respect of 
which an spplication under sub section (1) of 
section 4 has been made.” shal! be substituted; 

(b) after sub-section (1), the following sub. 
section shall be inserted, namely:— _ 

"(1A4) If, after the examination, &s provided 
in this Act and the rules made thereunder, of 
a film in respect of which an applicetion under 
sub-cection (1A) of section 4 has been made, 
the Board considers that the film isa film fit 
for exhibition outside Indis, it shall grant to 
the person apply ing for s certificate in respect 
of the film, a eertificete to that effect and shall 
cause the film to be se saarked in the presorib. 
ed manner,”;! 

(c) in gub.seotien (3), for ths worda “under 
this section shell be valid throughout India for 
2 ‘period of iem years.”, the words, brackets, 
figures snd letter "under sub-section (1) ahal} 
be valid throughout India for a period of ten 
years and sn -certificate granted by the Board 
under sub-section (1A) in respect of a film 
shall be valid for purposes of export of the 
film for such period sg may be prescribed.” 
shall be substituted. 


9. Amendment of section 5B. 
In section ÖB of ihe principal Àat,— 
(a) in sub-section (1),— 
(i) for the worda “certified for publio ex. 


_ hibition”, the worda "certified under this Aot" 


ghall be substituted; 

(ii) after the words "against the interests 
of”, the words "the sovereignty end integrity 
of India ” shall be inserted; 

(b) after sub-section (1), the following sub. 
section shall be inserted, namely; — 
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"(14) In particular and without prejudice 
to the g.nerahty of the provicions of sub. 
section (1) a blm shall not be certified sa s 
film tt for exhibition outside India if, in the 
opinion of the authority competent to grant 
the certificate the film or any part of it pre. 
gents or is likely to present an erroneous, 
distorted or misleading image of the social, 
- eultural or political institutions of India or 
any part thereof." 

(c) in sub.section (2),— 

(i) for the word brackets and figure "ub. 
section (1)", the words, brackets figures and 
letter 'snb.eeotion (1) and sub-section (1A)” 
ghall be substituted; 

(ii) after the words “public exhibition", the 
worda "or, ag the case may be, exhibition 
outside India” shall be inserted, 


10, Substitution of new sections for sec- 
tion 5C. 
For rection 50 of the vissipal Acts 
the following sections shall be substituted, 
namely; — 


Appellate Tribunals. \ 

‘60. (1) The Central Government shall, by 
notification in the Official Gazette. nominate 
twelve persons to serve, as hereinafter pro. 
vided as members of Appellate Tribunals. 

(2) Such nomination shall be made from 
persons—— 

(i) who are familiar with the social, cultural 
or political institutions of India, or 

(i) who have special knowledge of the 
varioua regions of India, or 

(iii) who have special knowledge of films 
and their impact on society, or  - 

(iv) who have, for at least ten years, held 
eivil judicial posts or who have been in practice 
88 advocates for at least ten years or who bave 
been members of the Central Legal Service 
(not below Grade ILI) for at least three years. 

Explanation — For the purpose of this sub. 
geotion, in computing the period during which 
a person had been an advocate of a High Court, 
there shall be included any period during 
which the person has held judicial office after 
he became an advocata. 

(3) Every Appellate Tribunal shall consiat 
of three members appointed by the Central 
Government from among the persons nominat. 
ed by it under sub-section (1). 

(4) The Central Government shall, by noti. 
fication in the Official Gazette, designate any 
officer of Government to function as the Regis- 
trar of Appellate Tribunale. 

(5) The terms and conditions of service of 
the members of. and the procedure to be 
followed by, the Appellate Tribunals shall be 
such as may be prescribed. 
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Appeals. 


5D. (1) Any person who applies for a certi- 
ficate in respect of a film and who is aggriey. 
ed by an order of the Board— 

(a) refusing to grant the certificate, or 

(b) granting only an ''A" certificate, or 

(o) directing the applicant to carry out any 
excisions or modifications, 
may, within thirty days from the date of such. 
order, lodge an appeal with the Registrar of 
Appellate Tribunals appointed under sub-seo.. 
tion (4) of section 5C. 

(2) The Central Government shall, as soom 
an may be upon receipt of information of the. 
lodging of any appeal, constitute an Appellate 
Tribunal as specified in sub-eeotion (3) of 
gection 50. 

(3) The Appellate Tribunal shall, after such 
Inquiry into the matter as it considers neces. 
Bary, and after giving the appellant an op. 
portunity for representing his views in the 
matter, make such order in relation thereto as 
it thinks fit and the Board shall dispose of the 
matter in conformity with such order.’ 


11. Amendment of section 6. 

In section 6 of the principal Act.— : 

(a) in sub-section (1) for the worda “pend. 
ing before, or hag been decided by, the Board,” 
the words and brackets ‘‘pending before the 
Examining Committee or the Revising Com. 
mittee or the Board or has been decided by 
the Board (but not inoluding any proceeding, 
in respect of any matter which is pending. 
before or haa been decided by an Appellate 
Txibunal)," shall be substituted; 

(b) in sub-section (2),— 

(i) for the words "by notification”, ihe 
words "by order published” shall be. sub. 
stituted; 

(ii) in elause (a), after the worde ' ‘any part. 
of India.” the words ‘‘or, ag the case may be, 
an uncertified film for exhibition outside 
India; whether generally or in any particular 
country or countries ontside India" shall be 
inserted; 

(iii) in clause (o). after the words. “the 
exhibition", the words ‘‘or, aa the case may 
be, export for exhibition” shall be inserted; 

(c) after sub.section (4), the following sub.. 
sections shall be inserted, namely :— 

"(5) The Oentral Government may, if 
satisfied in relation to any film in respect of 
which an order has been made by an Appellate. 


. Tribunal under gectton 5D that it ia necessary 


80 to do in the interesta of—  . 

(i) the sovereignty and integrity of India; 
or 

(ii) the security of the State; or 

(iti) friendly relations with foreign States; . 
or : 








r 
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(iv) public order or decency or morality, 
make such inquiry into the matter as it con. 
siders necessary, and pass auch order in rela. 
tion thereto as it thinks fit, and the Board 
ehall thereupon dispose of the matter iu 
onformity with auch order: 


Provided that no such order shall be made: 


prejudicially affecting any person to whom & 
eortificate has been granted except after giving 
him an opportunity for representing his views 
in the matter : 

Provided further that nothing in ‘this sub- 
section shall require the Central Government 
to disclose any fact which it considers to be 
against public interest to disclose. 

(8) The provieions of sub.sections (8) to (4) 
of this section ghall, so far aa may be, apply 
aleo in relation #0 every film in respect of 
‘whieh the Central Government may exercise 
powers under sub-section (6),” 


12. Amendment of section 6A. 


In section 6A of the principal Act, for the 
words ''distributor or exhibitor’, at both the 
places whore they ocour, the words "distribu. 
tor, exbibitor or exporter” shall be substituted, 


13. Amendment of section 7. 


In section 7 of the principal Aot, in sub- 
section (1), after clause (a), the following 
clause shall be inserted, namely :— ` 

"(aa) exports or attempts to export any 
film which is not certified by the Board as & 
film fit for exhibition outside India, or”. 


14. Amendment of section 7A. 


In section 7A of the principal Act, after 
sub-section (1), the following sub-section shall 
be inserted, namely :— 

“(1A) Where any film which is not certified 
by the Board as a film fit for exhibition out- 
side India is attempted to be exported, any 
police officer may, in pursuance of an order 
made in thia behalf by the District Magistrate 
or aby Magistrate of the First Class em. 
powered in this behalf by the District Magis. 
trate enter any place in which he has reason 
to believe that the film is kept, search it. and 
geize the film.”. 


15. Amendment of section 7C. 

In section 70 of the principal Àot,— 

(i) after the word "Board", the words "or 
an Appellate Tribunal” ghall be inserted; 

(ii) for the word "person", the words 
"person or authority" shall be substituted. 


16. Amendment of section 7D. 


In section 7D of the princips] Act, the words 
“or of any advisory panel" and the words “or 
panel, as the cage may be” shall be omitted. 
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17. Amendment of section 7E. 


In section 7E of the principal Aot, for the 
words ‘and of any advisory panel", the words 
"and of every Appellate Tribunal and alk: 
ashesgore ’ ghall be substituted. 


18. Amendment of section 7F. 


In section 7F of the principal Act, for the 
words advisory panel or any officer or member: 
of the Central Government, Board or advisory: 
panel, as the case may be,’ the words 'any: 
Examining Committee any Revising Commi.- 
ttee. any Appellate Tribunal or the Registrar 
of Appellate Tribunala or any other officer of 
the Oentral Government or any member of 
the Board or of any Appellate Tribunal or am 
assessor,” shall be substituted. 


19. Amendment of section 8. 


In section 8 of the principal Act, ‘in sube 
section (8), — 


(a) in clause (a), after the words “the 


` number of persons who may constitute the 


Board", the words ‘'the terme and con itions -` 
of service (other than salary and allowances)! 
of the Ohairman and other whole-time mem.. 
bers of the Board, the allowances or fees and 
other terms and conditions of service of the 
honorary members of-the Board" shall be. 
inserted; 

(b) after clause (a), the following clauses; 


- shall be inserted, namely: — 


"(ag) the functions of, the fees or allowances’ 

payable to, and the other terms and conditions 
of.gervice of, assessors; 

(ab) the procedure of Examining Commit. 
tees and Revising Committees for examining 
films and making recommendations to the 
Board and all matters ancillary thereto; 

(ac) the terms and conditions of service of 
persons appointed as members of any Appellate 
Tribunal;"; 

(c) in clause (b). the words '‘sa suitable for 
public exhibition” shall be omitted; 

(d) in clause (e). for the words “may be: 
preferred", the words "may be lodged and the- 
procedure which may be followed for the 
disposal of appeals" ehall be substituted; 

(e) after clause (e) the following clause: 
shal! be inserted, namely :— 

"(ea) the time within which any act or 
thing (including the examination of any film 
and the disposal of any proceesings' sball 
ordinarily be done under this aet, by the 
Board, or Examining Committees or Revising 
Committees or the Central Government or 
Appellate Tribunel or other officers or antho. 
rities under this Act;”. 


20. Amendment of section 9. 


In section 9 of the principal Aot, for the 
words “exhibition of any flm", the worde 


ae TE eA oe 


: “az hibition: ‘or: “export of aay film" shall be. 
-aábslifuted;" m P 


31s -Bpecial provision as to: pending & nhà, 

(1) The provisions:of thé principal Act; :aa- 
` mended by this Aot (ihe prinojpal. ‘Act as B0" 
. samerided. being heresfier in his .geotion 
' -gefevred to as the amended Aot), &hall apply 
vin rejation-to- applications in. respect.-of filma 


"made to the Board’ under. gub.séotion (1). ot- 


cseation ‘4° of the’ principal Aot, and, pending 
-' dmmedigtely before the commencement of thia 
. Aoti subject to the. following provisions, 
vaamély :— . 
. (8) The» Board may take action under 


' * alauas (i), clause (ii) clause (iii), or, am he 


‚a0 may be, elauss (iv) of the said bub- 
‘ection (1) in respect of any such film where, 
feefore such commencement, the Board,— 

(i) haa examined the film; or 

(ii) had the film examined by a revieing 


sommittes referred to in rule 25 of the ^ 
Cinematograph (Censorship) Rules, 1958; or .- . 


(iii) had the film examined. by an examin. 
. Ang committee referred. to in rule 23 of the 


anid rules and neither the applicant makes a., 


request for the -reference, for further exami. 


‘nation, of the film to-s revising committea-. 
within the time allowed under the principal `- 
dot nor the Board considers it necessary $o 


make such reference. 


(b) The Board shall refer such flm for’ 


further examination to a Revising ‘Committee 


aonstituted under the amended Aot bial 


‘deafore such commencement, . 
(i) the film had been examined by an 
raxamining committee, referred to in the said 
ule 23, and either the applicant makes a 
request tor the reference, for examination, of 
the film to a Revising Committee within the 


tims allowed under the principal Act or the ` 
' “Board considers it necessary to make such a. 


«geferenoe; 

(ii) the film has been referred to a revising 
„tommittee under the said rule 25 and the 
‘revising committee has not completed the 

. «sxamination of the film, — 

(o) The Board shall refer the examination 

of such film to an Examining Committee con. 
«stituted under the Amended Act where, before 
` such commencement,— 

(i) the film hes not been examined by the 
Board or referred for examination to an 
-axamining commitise referred to in rule 23 
~of the said rules; or 

(ii) the film has been referred for examine. 
tion to an examining committee referred to in 
the said rule 23, but euch committee hag not 
-gomploeted the examination of the film, 

Explanation. — For the purpose of this 
aab. action, an exsmining committee Or- a 
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revising committee shal! be deoméd to have 


^. exarhined a film when if has. sent the record 


oftitg examination of the film to the Chairman. 
of the Board. 


(2) All appeals under the principal Act, 
‘pending with the Central Government imme. 


` diately before the commencement of thia Act, 


shall be dealt with in. adcordance with the 
provisions of seotion 5D of the Àménded Ast. 
(3) The Central Government shall exercise 
ite revisionel. powers in respect of any matter 
which is pending before it, the Board or any 
suthority under the principa! Act immediately" - 
before the commencement of this Aot, or 
which has been decided by the Board before 
such commencement, in sccordance with the 
provisions of gestion 6 of the Amended Act, 


THE COAL MINES (CONSERVATION 


AND DEVELOPMENT) ACT, 1974 
{Act No. 28 of 1974)*4 
[26th August, 1974] 
An Act to provide for the conservation: 
of coal and development of coal mines 
and for matters connected therewith 
' or incidental thereto. 


Be it enseted by Parliament in the Twenty. 
fifth Year of the, Bepublio of: India a8 


follows :— . 
LA. CHAPTER I 
PRELIMINARY 
1. Short title, extent and commencement, 
(1) This Aot may be called THE COAL 
MINES (CONSERVATION AND DEVELOP. 
MENT) ACT, 1974. 
. (8) It extends to the whole of India. 
(3) It shall eome into force on such day ea 
the Central Government may, H notification, 
appoint in this behalf, 


4. Declaration as to expediency of con- - 


trol by Central Government. 
It ig hereby declared that it is expediemt in 


. the public Interest that the Central Govern- 


ment should take under its control the regu- 
lation and development of coal mines te the 
extent hereinafter peonged; DUE 


3. Definitions. . 

“In this Aet, unless the context otherwise | 
requires,— i 
a) ''appointed day" means the day on 
which this Act comes into force; 


[+}] Received the assent of the President on 
26-8-1974. Act published in Gas. of India, 
26-8-1974, Part II-S, 1, Ext., p. 537. 

For Statement of Objects and Reasons, see Gas. of 
"India 30-4-1974, Pari IE B. 3, Hrt., p. 337. 
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(5) “blending” means the process ot ind. 
mately mixing different varieties of coal so 
«8 to provide a mixture which on carboniga- 
tion resulta in coke; ` 


(c) "coal" includes coke in all ita forms but. 
and "Inspector" >- 


does not include lignite; 

(d) "Ohiet Inspector" 
means the persons respectively appointed aa 
the Ohief Inspector of Mines and Inspector of 


M nes under the. Mines Act, 1952, and the -- 


. ‘provisions of that Act shall apply to the Chief 
Inspector and to all Inspectors while exer. 
ciaing their powers under this Aot or the rules 
made thereunder; . 

(e) “notification” means a notification 
published in the Official Gazette; 

(f) "prescribed" means prescribed by rales 
made under this Act; 

(q) “soheduled bank” means & bank for the 
time being inaladed in the Second Schedule 
Xo the Reserve Bank of India Act, 1934; 

(b) “railway” shall have the meaning 
assigned to it in the Indian Railways Act, 
1890; 

(i) “safety in coal mines” includes the 
safety of any railway situated on the surface 
above s cool mine; 

(i) "atowing" means the operation of filling, 
“with sand or any other material, or with 
‘oth. spaces left underground in a coal mina 
bby the extraction of coal; . 

(k) "washing" means such process or cibi: 
ation of proocesass as may be approved in this 
behalf by the Central Goverament by which 
the whole or any part of the shaley and mine. 
ral matter found in the coal is remeved 
therefrom} 

(1) “agent”, “mine” and "owner" have the 
“meanings respactively assigned to them in the 
"Mines Aot, 1952, - 


CHAPTER II 


PROVISIONS RELATING TO CONSERVATION OF 
COAL AND DEVELOPMENT OF OOAL MINES 


4. Power of Central Government in res- 
pect of conservation of coal and 
development of coal mines. 

(1) The Central! Government may. for the 
purpose of conservation of coal and for tha 
development of coal mines, exercise suck 
powers and take or oause to: be taken such 
measures as it may deem necessary or proper 
: or aa may be prescribed. 

(2) Without prejudice to the generality of 
the foregoing power, the Oental Government 
‘may, by order in writting addressed to the 
Owner, agent or manager of a coal mine, ra. 
‘quire him to take such measures as it may 
think necessary for the purpose of conserva- 
tion of coal or for development of oN mines, 
4naluding— 
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e im any coal mina, etowiag for safety, or, 


b) the prevention of any factor’ which may 


^ adyeérgely: affect the conservation” of coal t or 


developmént of ceal mine, or ` 


(e): weshing of coal with.a view T: benefi. 
'aintig &nd reducing the ash.contents of coal, 


5: Duty: of-@wner. to. take steps for the 
iui conservation and development of coal 
,mine. `. 

(i) The owner of a soal mine shall take, in i 
relation to each eoal, mine owned, by him, 
sach steps ag may be meòessery to ensure the 
conservation of ceal M development of the 
@oal mine. * 

^ (8) Withoat prejudice to the generality of 


the provisions ef sub-section (1). the owner of 


l— 


a 60a] mine 


(a) execute such stewing and other ne 


ions ‘as may be necessary to be taken in 
‘furtherance of the objects of tkis Act in so far 
as auch objects colato to the conservation of 
coal ox developmert of the coal mine or the 
utilisation cf coal obtained from the coal 
mine; 

(b) ecquire such stewing and other materials 


LI 


ag.may be necessary for ensuring the conser. - 


vation of coal, and safety in, the coal mine; 
(e) undertake research in relation to conser.. 
vation of coal, develepment ef coal Bue and 
utilisation of coal; `.. 
: (d) plan and undertake device of ‘the 
coal mines in a scientific manner; 
' (e) undertake such ‘other activity as the 
Oentral Government may, for the furtherance 
of the objecta of thia Act, direct. 


6. Emposition of excise duties, 


(1) With effect from the appointed day,. 


thera shall be levied and collected on all coal! 
raised and despatched, and on all coke manu.. 
factured and despatched, from the collieries 
in India such duty of excise, not exdeeding 
rupees ten per tonne, ag may be fixed from 
time to time by the Central Government by 
notification, and differant rates of duty may 
be levied ea different grades or description of 
coal or coke: 

Provided that the Central Government 
may, by general or special order, exempt any 
apecial grade or grades or description of coal. 
ax coke from the lovy of such duty of excise. 

(8) For the purposes of sub-section (1), coal. 
aball be graded by the Oentral Government 
in accordance with such specifications aa may 
he -Isid down by thes Government from time 
te time. : 

(3) All nobi Geations issued under this section 
shail be laid, as soon as may be, before both 


a 


$5. 
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:7. Imposition of customs duty. : 
During the period in which any duty of 
excise is being levied under section 6, the 


Central Government may, by notification, 


impose on all coal (including soft and hard 
coke), imported or brought into India from 
any place outside India, a duty of customs 
(which shall be in addition to any duty of 
custome for the time being leviable under any 
other law), at the rates equivalent to the 
rates of duty of excise levied under section 6. 


8. Collection of excise duties, 
- The duties of excise levied under section 6 


shall be collected by such sgenciég and in: 


such manner as may be prescribed, 


9. Utilisation of proceeds of duties levied 
and collected under sections 6 and 7. 

In each financial year, a sum not exceeding 
the net proceeds (determined in such manner 
as may be prescribed) of the duties of excise 


. &nd onstoms levied and collected under seg- 


tions 6 and 7, respectively, during the pre- 
ceding financial year or years shall be 
disbursed by the Central Government inac- 
cordance with such procedure ag may be 
prescribed, to the owners, agents or managers 
of coal mines or to any other person for one 
or more of the following purposes, namely :— 

(a) conservation of.coal and development 
of coal mines; 


(b) grant of stowing materials and other.” 


agsistance for showing operations; | 


` (e) execution of stowing and other opera.. 


tions for the safety in cosl mines or conserva. 
tion of coal; 

(d) prosecution of research work connected 
with congervation and utilisation of coal; and 

(e) any other purpose connected with the 
conservation of coal or development of coal 
mines, or transportation, distribution 
utilisation of coal : 

Provided ibat the Central Government may 
disburse to the ownera, agents or managers of 


- coal mines or to any other person, & sum moi. 


‘exceeding the aggregate of the net proceeds of 
«the duties of excise collected under gestion 8 
sof the Coal Mines (Conservation, Safety and 
Development) Act, 1952, and remaining un. 
sdisbursed before the commencement of this 
‘Act, for all or any of the purposes specified in 
tkhis section. 


10. Duty of owrer to open Coal Mine 
Conservation and Development Ac. 
count, 

(1) The owner of every coal mine, to whom 
any money is disbursed onder section 9, shall 
open a separate account in a scheduled bank, 
‘to be known as the ‘‘Oeal Mine Conservation 


or 
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and Development Account” and shall credit to 
the said Account all sims so disbursed to him: 

: Provided that where it is necessary to to do 
in relation to the different groups of coah 
mines owned by an owner, separate accounta 
may be opened in relation to each such group 
of coal mines, r 

(2) The money standing to the oredit of the: 
Cos! Mine Qonservation and Development 
Accoun$ and accretions thereto shall be applied 
by the owner of the-coal mine to — 

(a) the furtherance of the objests of thie 
Aot; 

(b) the acquisition of stowing or cther mate. 
rials needed for stowing operations in coal 
mines; 

(c) the execution of stowing and other opora- 
tions in furtherance of the objects of this Act; 

(d) the prosecution of research work con. 
nected with the conservation, developmen b 
and utilisation of coal. and safety in coal 
mines; 

(e) the planning and development of coal 
mines in 8 ecientifio manner; and 

(f) any other expenditure which the Central 
Government may direct to be defrayed out of 
ihe money etanding to the oredit of the 
Account. 

(3) The Account, referred {to in sub.sec. 
tion (1), shall be kept in such manner and in. 
such form ag may be prescribed, and every 
such account Bhall be audited by the same 
person by whom the aceounts of the owner cf 
the coal mine are audited. - 


11. Power of Inspectors. 

(1) The Chief Inspector or any Tansee 
May make euch examination and inquiries ae 
he- thinks fit in order to ascertain whether 


. the provisions of this. Act or of any rules and: 


ordera made thereunder are being complied 
with. 

(2) The Chief Inspeotor or any Inspeotor 
may, with such assistance, if any, as ho thinks 
fit, enter, inspect and examine at any time by 
day or night any coal mine in order to ensure 
that stowing or any other operation has been, 
or is being, done effectively: 

Provided that the power conferred by this 
sub-section shall not be exercised in such a 
manner ag unreasonably to impede or obstruct 
the working of the mine. 


(3) Without prejudice to the provisicns of . 
the Mines Act, 1952, the Chief Inspeotcr or, 
any Inspeotor may, by order in writing, 
addressed to the owner, sgent or manager cf 
a eoal mine, require him to take such proteo. 
tive measures, including stowing, in the mine 
ae the Ohief Intpeetor or the Inspector may 
think necessary, ifin the opinion of the Chief 
Inspector or Inspecter— 
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(a) the extraction or reduction of pillars in 
any part of the coal mine is likely to cause 
the crushing of pillars or the premature 
collapse of any part of the workings or other. 
. wiee endanger human hie or ihe coal mine or 
a railway, or 

(b) adequate provision against the outbreak 
of fire or flooding has not been made by pro. 
viding for the sealing off and isolation of 
any part of the coal mine or for restricting 
the ares that might be affected by fire or 
flooding as the case may be. . 

(4) The powers conferred on the Inspector 
under sub.sections (1), (2) and (3) may also be 
exercised by such officer of the Central Gov. 
ernment as that Government may, by notifi- 
cation, specify in this behalf. 


CHAPTER III 


DISSOLUTION oF 1:3 Coat BOARD AND 
TRANSFER OF HMPLOYHRS 1HBREOF 


12. Dissolution of the Coal Board. 

(1) On-the appointed day, the Coal Boards 
established under section 4 of the Coal Mines 
(Conservation, Safety and Development) Act, 
1962, shall stand dissolved. 

(2) On the dissolution of the Coal Board,— 


(a) all rights and privileges of the Coal 
Board shall become the rights and privileges, 
respectively, of the Central Government; 


(b) the Central Government shall be deem. 
ed to be the lessee of all properties held by 
the Coal Board, immediately before ithe 
appointed day, under any lease and that Gov. 
ernment shall hold. the lease under the 
game terms and conditions under which the 
lease was held by the Coal Board; . . 

(c) all other properties, movable and im- 
movable, including cash balances, reserve 
funds, investments and moneys lying to the 
credit of the Coal Mines Safety and Congerva. 
tion Fund and the Coal Development Fund, 
and all other rights and interests in, or aris- 
ing out of, such properties as were, imme- 
diately before the appointed day, in the 
ownership, possession, power or control of the 
Coal Board. and all books of ac-ount, regis. 
ters, records and all other documents of 
whatever nature relating thereto, shall vest 
In the Central Government; 

(d) all borrowings, liabilities and obliga: 
tions of the Cosl Board, of whatever kind 
And rubsisting immediately before ‘the ap. 


pointed day, shall be deemed on and from the . 
appointed day, to be the borrowings, liabili.: 


ties or obligations, as the case may be, of the 
Central Government; 

(e) all contracts entered into, and all matters 
and things engaged to be done by, with or for, 


i The Coal Mines (Conservation and Development) Act, 1974 [Aot 38] 131 


the Coal Board and subsisting immediately 
before the appointed day, shall be deemed, on 
and from the appointed day, to have been 
entered into or engaged to be done by, with 
or for, the Central Government; 


(f) all licences and permits granted to the 
Coal Board and in force immediately before 
the appointed day shall be deemed, on and 
from the appointed day, to have been granted 
to the Central Government and shall have 
affect accordingly. : 


13. Power of Central Government to 
direct vesting of rights in a Govern- 
mentcompany.  . 

Notwithstanding anything contained i in sea. 
tion 12, the Oentral Government may, if it ia 
satisfied that a Central Government company 


-is willing to comply, or has complied with 


such terms and conditions as that Government 


" may-think fit to impose, direot, by an order 


in writing, that the right, title and interest of 
the Coal Board in relation to any property 
shall, instead. of continuing to vesi in it, vast 
in the Government company either on the 
date of publication of the direction or on guch 
earlier or later date (not being a date earlier 
than the appointed day) as may be specified 
in the direction, and on such vesting the liabi. 
lity or obligation, as the case may be, of the 
Goal Board in relation to such proporty shall. 
instead cf continuing to be the liability or 

obligation of the Central Government, become 
the liability or obligation, as the case may as 
of the Government company, 


14, Continuation of suits, etc., against 
the Central Government. 


(1) If, on the appointed day, any suit, 
appeal or other proceeding of whatever nature 
in relation to the Coal Board is pending by 
or against such. Board, the same shall not 
abate, be discontinued or be in any way pre. 
judicially affected by reason of the dissolution 
of the Coal Board; but the suit appeal or 
other proceeding may be continued, prcseout. 
ed-and enforced by or against the Central 
Government or the Government company in 


-which the property of the Coal Board bas 


become vested, as the case may be. 


(2) Where, before the appointed day, any 
cause of action for any ruit or proceeding or 
any right to appeal arose in favour of, or 
against, the-Coal Board, and the institution of 
any suit or proceeding on such cause of action 
or the filing of such appeal was not barred 


.before the appointed day, euch suit or pro. 


ceeding may be instituted or sppeal may be 
filed by or against the Central Government 
or the Government company referred to in 
sub-section (1), as the cage may he. 
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15. Transfer of service of existing em- 
ployees of Coal Board. 


(1) Notwithstanding anything contained in 
any other law for the time being in force or 
in any contract to the contrary, every officer 
or other employee of the Coal Board shall, 
on and from the appointed day, become an 
officer or other employee, as the case may be, 
of such Government company or organisa. 
tion as the Central Government may, in 
writing, specify and shall hold his office or 
service in such Government company or 
organisation, as the case may be, on the same 
terms and conditions and with the same 
rights to pension, gratuity and other matters 
ag would have been admissible to him if the 


Coal Board had not been abolished, and shall: 


continue to doso unlessand until his em- 
ployment in the Government company or 
organisation is terminated or until his re. 
muneration or terms and conditions of ser. 
vice are duly altered by the Government 
. company or organisation, a3 the case may be; 

Provided that the tenure, remuneration 
and other terms and conditions of service of 
any such officer or other employes shall not 
be altered to his disadvantage except with the 
previous approval of the Central Government 
or without such approval, except as a mes- 
sure of punishment, under the rules of the 
Government company or the organisation 
concerned. 


(8) Where any officer or other employee 
of the Coal Board becomes, under sub.Bec. 
tion (1), an officer or other employee of any 
Government company or organisation, the 
period of zervice rendered, or deemed to have 
been rendered, by him under the Ooal Board 
before the appointed day shall be deemed, 
for the purposes of fixation of pay and other 
emoluments, pension and other retirement 
benefits, to be the period of service rendered 
by him under the said Government company 
or organisation, ag the case may be, as if the 
Government company or the organisation 
were in existence during the said period. 


16. No compensation to be paid for the 
transfer of services of any officer 
or other employee. 


Notwithstanding anything contained in any 
other law for the time being in force, the 
transfer of the services of any officer or other 
employee from the Coal Board to any Gov. 
ernment company or organization shall not 


entitle such officer or other employee to any. 


compensation under this’ Actor under any 
other law for the time beingin force and no 
guch claim shall be entertained by any court, 
éribunal er other authority. i 
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MISORLLANEOUB ." 
17. Protection of action taken in good 
faith. a 


No suit, prosecution or other legal pro. 
ceedings shall'lie against the Central Govern. 
ment or against the Chairman or any other 
member of the Coal Board or any officer 
thereof or any other person in respect of 
anything which ia in good faith done or in- 
tended to be done in pursuance of this Ac} 
or of any rules or orders made thereunder, 
or in pursuance of the Coal Mines (Conserva. 
tion, Safety and Development) Act, 1952 or 
any rule made thereunder. 


18. Power to make rules. 


(1) The Central Government may, by 
notification, and subject to the condition of 
previous publication, make rules to carry out 
the provisions of this Act. 

(2) Without prejudice to the generality of 
the foregoing power such rulea may provide 
for all or any of the following matters, 
namely :— 

(a) the measures to ‘be taken for the pur- 
pose of conservation of coal and maintenance 
of safety in coal mines; 

(b) the measures to be taken for the de. 
velopment of coal mines; 

(e) the manner in which and the condi. 
tions subject to which, sums at the credit of 
the Coal Mine Conservation and Hernan’ 
Account may be applied; 


(d) the form in which the Coal Miis Oon. 
servation and Development Account shall be 
kep}; 

(e) any other matter which is required to 
be, or may be, prescribed. 

(3) Any rule made under the provisions 
of this Act may provide that the contraven. 
tion thereof shall be punishable with im: 
prisonment for a term which may extend to 
three months, or with fine which may extend 
to two thousand rupees, or with both. 

: (4) Every rule made under this Act shall 
be laid, as soon as may be after itis made, 
before each House of Parliament while it is 
in session for a total period of thirty days 
which may be comprised in one session or in 
‘two Or more successive sessiona, and if, before 
the expiry of the session immediately follow. 
ing the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree 
that the rule should not be made, the rule 
shall thereafter have effect only in such 
modified form or be of no effect, as the onge. 
may be; 80, however, that any such modifies. 
tion or annulment shall be without prejudioe 
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to the validity of anything previously done 
under that rule. . 
19. Repeal. - 


The Coal Mines (Conservation; Safety and 
Development) Act, 1958, is hereby repealed. 


` 


THE MAJOR PORT TRUSTS 
(AMENDMENT) ACT, 1974 


(Act No. 29 of 1974)t} 
[29th August, 1974] 


` An Act to amend the Major Port Trusts 
Act, 1963. 


Be it enacted by Parliament in the Twenty- - 


fifth Year of the Republic of India ag fol. 
lows :— 


1. Short title and commencement. 

(1) This Act may be‘called the Major Port 
Trusts (Amendment) Act, 1974, 

(2) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 1. 

In section 1 of the Major Port Trusts Act, 
1963 (hereinafter referred to as the principal 
Act), in gub.seotion (3), the brackets and 
words “(not being the major port of Bombay, 
Calcutta or Madras)” shall be omitted. 


3. Amendment of section 2. 

In section 2 of the principal Act,— 

(a) after clause (i), the following clause shall 
be inserted, namely :— 

(ia) “immovable property" includes whar. 
fage. rights and all other rights exercisable on, 
over, orin respect of, any land, wharf, dock 
or pier; 

(b) for olause (z), the following clause shall 
be substituted, namely :— 

'(z) "vessel" includes anything made for 
ihe conveyance, mainly by water, of human 
beings or of goods and a caisson ;’. 


4. Amendment of section 3. 

In section 3 of the principal Act,— 

(a) fa sub-section (1), for clanses (o) and (d), 
the following olause shall be substituted, 
namely : 

“(o) not more than nineteen persons in the 
case of each of the ports of Bombay, Calcutta 
and Madras and not more than seventeen per. 
sons in the case of any other port who shall 
consist of — 

[11] Beeeived the assent of the- President on 29.8. 


1974, Act published in "Gas. of India ; 29-8. 
1974. Part ILS, 1, Ext., P, 588. 
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(i) such number of persons, as the Central 
Government may, from time to time, by noti. 
fication in the Official Gazette, specify, to be 
appointed by that Government from amongst 
persons who are in iie opinion capable of ` 
representing anyone or niore of such of the 
following interests ag may be specified in the 
notification, namely :— 

(1) labour employed in the Port ; 

(2) the Mercantile Marine Department, 

(3) the Customs Department, 

. (4) the Government of the State in which 
the port is situated ; 

(5) the Defence Services ; 

(8) the Indian Railways ; and 

(7) such other interests ag, in the opinion of 
the Central Government, ought to be repre. 


^ aented on the Board: 


Provided that before appointing any person 
to represent the labour employed in the port, 
the Central Government shall obtain the opi. 
nion of the trade unions, if any, composed of 
persons employeed in the port and registered 
under the Trade Unions Act, 1926, and that 
the number of persons so appointed shall not 
be less than two ; 

(ii) Buch number of persons, as the Central 
Government may, from time to time, by noti. . 
fication in the Official Gazette, specify, to be 
elected by such bodies and representing any 
one or more of such of the following interests 
as may be specified in the notification from 
among themselves, namely ;— 

- (1) ship owners ; 
(8) owners of sailing vessels ; 
(3) shippers : and 


(4) such other interests as, in the opinion 


. of the Central Government, ought to be repre. 


sented on the Board : 
Provided that ina case where any such 


- body is an undertaking owned or controlled 


by the Government, the pereon to be elected 
by such body shall be appointed by the Cen. 
ixal Government." ; 

(b) in sub sections (3) and (4), for the worda, 
brackets, letter and figure "'elause (d) of 
sub-section (1), the words, brackets, figures 
and letter “sub-clause (ii) of clause (c) of sub- 
section (1)” shall be substituted. 


5. Amendment of section 4. 

In clause (c) of sub-section (1) of section 4 - 
of the principal Act,—: 

(a) for the words "not exceeding twenty. 
two”, the words “nob exceeding Seventeen" 
shall be substituted; 

(b) in sub.clause (iii), for the words, brackets, 
figures and letter "in gub-olauses (ii), (iii), (v) 
and (vi) of clau:e (c)'", the words, brackets, 
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figure and letter "in sub-clause (i) of olause 
(c)" shall be substitated. 


6. Amendment of section 5. 

In elavae (c) of section -6 of the principal 
Act, for the proviso, the followiug proviso 
shall be substituted, namely; - 

"Provided that this disqualification shall not 
apply to the Ohairman, Deputy Chairman or a 
Trustee who has been appointed to represent 
the labour employed in the port or appointed 


by virtue of office as officer or member of an — 


association formed for thé purpose of promo}. 
ing the intereta or Wélfare of any olass of 
employees of the Board;". 


7. Amendment oí section 8. 

In gub.peotion (1) of section 8 of the Siibol; 
pal Act, after clause (a), the following elauge 
shall be inserted, namely: — 

“(aa) hes, in: the opinion of the Central 
Government, ceased to represent the interest 


by virtue. of which he was appointed or elect. - 


ed; or". 


8. Amendment of section 19. 


In section 19 of the principal Act,—- 

(i) after the words ‘the Government", the 
words ‘'or an undertaking owned or controlled 
' by the Government” shall be inserted; 


(ii) for the words and figures “the Indian 
Trade. Unions. Act, 1926", the words and 
figures "the Trade Unions Act, 1926, or other 
than as officer or member of an association 
formed for ihe purpose of promoting the in. 
terests or welfare of any class of employees 
of the Board” ghall be substituted. 


:9. Amendment of section 23. 

To section 23 of the principal Act, the fol: 
` lowing proviso shall be added, namely:— 
"Provided that the previous sanction of the 


Oentral Government shall be obtained for the 


inclusion in the seid Schedule of those desig. 


nations and grades of employees and the sala- 


ries, fees and allowances payable to them 
which the Central Government may, by order, 
specify, and where no such order ia made, of 
such posts (ineluding the salaries and allowan- 
Ges attached thereto) which are required to bs 
created by. the Central Government, or for the 
creation of which the previous sanction of .the 
ete Government is pees under this 
! et ay 


` 


10. Amendment of section 24. 

In sub-section (1) of seation 24 of the prin. 
cipal Aet, = 

Tt) for clause (a). the following clause shall 
be substituted, namely:— ~ 
- "(a) in the case of a posi— 
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(i) the incumbent of which is to be regarded 
as the Head of s department; or 

(ii) to which such incumbent is fo be ap- 
pointed. or 

(iii) the maximum of the pay-scale of which 


' (exclusive of allowances) exceeds two thousand 


rupees, 
be exercisable by the Central Government 


. after consultation with the -Ohairman;"; 


(ii) for clauses (b) and (c), the following: 
clause shall. be substituted, namely:— 
"(b) in the ease of any other post, be exer. 
eigable by the Chairman or by such authority 


-as may be prescribed by regulations;". 


. 11. Amendment of section 25. 


Tn section 26 of the principal’ Act,— 

(i) in sub-section (1),— 
(i) in the opening paragraph, the word" pro. - 
moting,” shall be omitted; 


.(2) for clauses (a) and (b), the following 
clauses shall be substituted, namely:— 

. "(a) in the case of an employee holding a 
post referred to in clause (a) of sub acetion (1) 


. 01 section 24 by the Ohairman; 


(b) in any other cage, by the Chairman or 
by such authority: 88 may be presaribed. by 
regulations;”; . 

(3) in the proviso, for ihe —t€ SA Head 
ota department”, the words, braekeéig and 
letter "an employee referred to in à clause. (a) 
shall be eubstituted; ` 

"E in eub.section (2),— 

1)in the opening paragrgab the badik 
and words ‘‘(not being a Head of a depart. 
ment)” shall be omitted; 

(2) tor clauses (a), (b) and (c), the following 
clauses ehall be substituted, namely:— 

"(g) to the Central Government, where such 
order is passed by the Chairman; 

(b) to-the Ohairman where such-order ia. 
passed by any such authority as is prescribed 
by regulations under clause (b) of sub.seo. 
tion (1);"; : 

(3) in the proviso, for the werds "ihe 
Board", in both the places where: they occur, 


_the words “‘the Ceniral Government” shall be: 


substituted. 


12. Substitution of new section for sec- 
tion 27. 

For section 27 of the principal Aet, the fol. 

lowing seotion shall be substituted, namely: — 


Power to- create posts. 


"97, Notwithstanding anything contained . 
in section 23, the power to create any post, 
whether temporary or permanent, shall,— 

(a) in the case of a post the holder of which 
is to be regarded as the Head of a department 
or in the case ofa postthe maximum of the 
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pay soale of which (exclusive ot allowances) 
exceeds two thousand rupees, be exercisable 
by the Central Government; 

(b) in the case of a post [other then B. post 
veferred to in clause (a)], the maximum of the 
pay-scale of which exceeds such amount as the 
Central Government may, from time to time, 
by order fix in thia behalf, or where no euch 
amount has been fixed, is notless than one 
thousand rupees, be exercisable by the Board 


_ with the previous sanction of the Central 


Government, 

(c) in the case of any other post, be exercis- 
able by the Chairman.” 

13 Amendment of section 29. 

In aub-seation (1) of section 29 of the?prin. 
cipal Act, in clause (a), after the words ‘and 
funda", the words ‘andall rights to levy d 
Shall be inserted. 

14. Amendment of section 32. 

. In geotion 32 of the principal Act, for the 
words “Whenever any immovable property 
which is required for the purposes of the 


"Board cannot be acquired by agreement”, the 


` 


words “When any immovable. property is re- 
quired for the purposes of the Board” shall be 
substituted, 


15. Amendment of section 35. 

In sub.geotion (2) of geotion 35 of the prin- 
cipal Aot, aftar clause (j), the following clauses 
shall be inserted namely: — 

'"(k) construction of models and plans for 
carrying out hydraulio studies; 

(1) dry docks, slipways, boat basins saa 
workshops to carry out repairs or overhauliog 
ot vessels, tuge, bosta, machinery or. other 
appliances". 


.16. Insertion of new section 35A. 


After section 35-ot the principal Act, the 
following section shall be inserted, namely: — 


Power with respect to landing places and : 


bathing ghats 
"SBA. Without prejudice to the powers 


‘exercisable under -section 36,. the Board of 


Trustees forthe port of Calcutta may, if it 
considers it necessary so to do for the purposes 
this Act,— 

(i) provide for sufficient number of publio 
Sanding places from and upon which the public 
shall be permitted to embatk and to land free 
of charge; 

(ii) occupy any bathing ghat, or remove any 
janding place, within the portand thereafter 
prohibit the public from resorting to or using 
the same: 

- Provijed that the Board shall not exercise 


any power under this section unless it reserves, . 


aeta out, makes and provides for the usa: of 
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ihe publio, such number of bathing ghats with. 


in the port asthe Cen:ral Government may 


direot."', 


17. Amendment of section 36. 
Section 36 of the principal Act shall be re. 


numbered as sub-section (1) thereof, and after- 


sub-section (I) as 80 re-numbered, the follow. 
ing sub-section shall be inserted, namely: — 
"(8) A Board-may, if it considers it neces.. 

sary or expedient in the public interest go to 
do, lend any of its vessels or appliances or the 
services of any of its employees to any person. 
for such period not exceeding three months 
and on such terms and conditions as may be 
agreed upon besoen the Board and the person. 
concerned,”’, 


18. Amendment of section 42. 
Tn sub-section (1) of section 42 of ihe prin- 


' gipal Aot,—. 


(i) -in clause (0). the word "and" Soh 
at the end shall be omitted; 

(ii) in elause (d), the word "and" shall be 
inserted at the end and after the clause as 80 


amended, the following clause ehall be insert. 


ed, namely: — 

*(e) piloting, hauling, mooring; remooring, 
hooking, or measuring of vessels or any other: 
service in respect of vessels.". : 


.19. Amendment of section 43. 


In section 43 of the principal Aot,— 

{i) in sub-section (1). for the proviso. the 
ihe following proviso shall be substituted, 
namely; — 

"Provided that no responsibility under this 
section shall attach to the Board— 

(a) until a receipt mentioned in sub.sen-- 


n (2) of section 48 is given by the Board;; 
‘and 


-.(b) after the expiry of such period as máy- 


‘be prescribed by regulations from the date of 


taking charge of euch goods by the Board.”; 
(ii) in sub-section (2), for the words "irom 
the date of the receipt given forthe goods’, the 


‘words "from the date of taking charge of such. 
‘goods by the Board’ shall be substituted. 


-20. Amendment of section 46. 

In section 46 of the principal Act,— 

(i) in sub.eection (1). after the word "moor. 
the words "or undertake any reclama. 
tion of foreshore within the said limits” shall. 
be ‘inserted; 


(ii) in sub section (2), after ikë word 


"mooring", the words "or undertakes sny re. 


Glamation of foreshore” shall be inserted. 


21. Amendment of section 59. 
In sub.geotion (2) of section 59 of- the prin. 
cipal Act, for the words "under any law for 
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ihe -time being in force", the words "under, 


any law for tho time being m foros relating te 


customs. other than by way of passt oe." 


fine" ehall be substituted. 


23. Amendment of seetion 61. — ^" 
Tn section 61 of the principal &ot,— 


(i) in sub.section (1), after ihe wordg "sel 


‘by publie auction", the words "or in such eases 
-as the Board considers it necessary go to do, 
for reasons to be recorded in writing, sell by 
tender, private agreement or in any other 
manner” shall bo inserted). 

(ii) in sub.seetion (2), for the werds "the 
Official Gazette", the words "the Port Gazette, 
or where there is no Port Gazette, im the 
Official Gazette” shall be substituted. 


23. Amendment of section 62. 


In section 82 of the prineipal Act,— 

(i) in Bub.gection (1), — 

(a) for the worda "the Official Gazette”, the 
words ‘'the Port Gazette or where there ig no 
Port Gazette, in the Official Gazette” shall be 
gubatituted; 

(b) atter the words "by public auction”, the 
words "or by tender, private agreement or in 
any other manner” shall be inserted; 

(ii) in sub-section (3), after the words "by 
public anotion”, the words "or in sueh cases 
.88 the Board considers it necessary 80 to do, 
for reasons to be recorded in writing cell by 
‘tender, private agreement or in any other 
manner” shall be inserted. 


124. Amendment of section 63. 


In section 83 of the prineipal Aot,— 
(i) in gub.geotion (1),— 
(a) in clause (o), after the words “in respect 
‘thereof’, the words and brackets, "inoludin 
' demurrage (other than penal demurrage 
payable in respect of such gooda for a period 
of four months from the date of landing" 
- shall be inserted; 


(b) after clause (c), the following clanges’ 


shall be inserted, namely :— 

"(d) in payment of any penalty or fine due 
to the Central Government under any law for 
the time being in force relating to customs; 

(e) in payment of any other sum due to the 
Board.”; 

(ii) for sub-section (2), the following sub- 
sections shall be substituted, namely :— 

"(2) The surplus, if any, shall be paid: te 
the importer, owner or consignee of the goode 
or to his agent, on an application made by 
him in this behalf within six months from the 
date of the sale of the goods. 


(8) Where no application hag been made 
under sub-section (2). the surpkue shall -be 
epplied by the Board for the purpates ef this 
Act.”, 


The Major Port Trasts (Amendment) Act; 1974- 


' mamely:— 





Á. I. R. 


25. Substitution of new secticn for . 
‘section 65. 
For.section 65 of the principal Act. the 


following ceation shall be substituted, 


Grant of port-clearance after payment o? 
rates and realisation of damages, 
etc. 

“65. If a Board gives to the officer of the 
Central Government whose duty it is to granb 
the port-olearance to any vessel at the port, 
a notice stating,— 

(i) that an amount specified therein is due 
in respect of rates, fines, penalties or expenses 
ehargeable under this Act or under any regu. 
lations or orders wade in pursuance thereof, 
against such vessel, or by the owner or master 
of such vecsel in respect thereof, or against or 
in respect of any goods on board such vessel; 
or 


(ii) that an amount specified therein is due 
In respect of any damage referred to in 
pection 116 and such amount together witb 
the cost of the proceedings for the recovery 
thereof before a Magistrate under that section 
haa not been realised, 
such officer shall not grant such port. clearance 
until the amount eo chargeable or due has 
been paid or, as the case may be, the damage 
and cost have been realiged.". 


26. Insertion of new sections 74A and 
74B. à 

After section 74 of tho princiral Act, the 

following sections shall be inserted, namely :— 


Recognition as holder of Port Trust secu- 


rities in certain cases. 


"74A. The person to whom a duplicate 
security hag been issued under geolion 73 or a 
new security or securities hus or have been 
issued under section 74 shall ke deemed for 
the purposes of section 74B io have been 
recognised by the Board as the holder of the 
Sedurity or securities; and a duplicate security 
or a new cecurity or securities so issued to 
any person shall be deemed to constitute a 
new contract between the Beard and tuch 
person and alf persons dezivirg title thereafter 
ihrongh him, 


Legal effect of recognition by the Board 
under section 74A. 

"74B, No recognition by the Board of a 
person as the holder of & Port Trust security 
or securities shall be called in question by 
any court so far as such recognition affects. the 
relations of.the Board with the person reccg.. 
nised by it as the holder of a Port Trust secu. 
rity or securities or with any person claiming 


. an interest in such security .or seourities; and 


any such reccgnition by the Board of any 
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person shall operate to confer on that person , 
a title to the security or securities subject 


only to a personal liability to the rightful - 


owner of the security or securities for money 
had and received on his account.”’. 


27. Amendment of section 75. 


In seotion 75 of the principal Act, for the 


words and figures "the Indian Limitation Act, 
1808", the words and figures "the Limitation 
Aot, 1963” shall be substituted. 


28. Amendment of section 78. 


In olause (a) of section 78 of the principal 
Act, for the worda "other than any sum set 
apart by the Board as the sinking fund for the 
purpose of paying off any Joan; and", the 
following shall be substituted, namely :— 

“other than— 

- (i) any sum eet apart by the Board— 

(1) as the sinking fund for the purpose of 

paying off any loan; or 


(8) for the payment of pension to its 
employees; or 

(ii) the provident or pension fund establish. 
ed by the Board; and". 


29. Amendment of section 82. 

In sub.section (1) of section 82 of the 
‘principal Act, for the words "by two Trustees, 
one being the Board and the other a pereon 
appointed by the Central Government", the 
worda "by the Board” shall be substituted. 


30. Amendment of section 88. 


ee section (1) of section 88 of the pE 
ot, — 

(i) for clause (g), the following clause shall 
be substituted, namely :— 

"(g) such sums as may, from time to time, 
be agreed upon by the Board anda State 
Government or the Central Government or 
any other authority, as a reasonable contribu- 
tion payable by the Board towards the 
expenses in connection with the watch and 
ward functions of the police force or the Cen. 
tral Industrial Security Force or any other 
force which the State Government or the Cen. 
tral Government or the other authority, as the 
ease may be, may establish and maintain for 
the protection of the port and the docks, 
warehouses and other property of the Board:”; 

(ii) in clause (1), after the words" ‘application 
of the Board”, the words "or otherwise" shall 
be inserted. i 


31. Amendment of section 102, 


In gestion 102 of the principal Act, for sub. 
section (2), the following aub.seotion shall be 
substituted, namely:— 

"(2) The accounts of the Beant -shall be 
audited— 5 
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i () once in every year; and 

' (iD) if so required by' the Comptroller and 
Auditor-General of India, concurrently with 
the compilation of such accounts, 


‘by the Comptroller and Auditor-General. of 


India .or such other persons as may be appoint. 


` ed by him in this behalf and any amount. 


payable to him by the Board in respect of 
such audit shall be .debitable to the generat. 
account of the Board.”, 


32. Amendment of.section 116. 


In section 116 of the principal Act, after- 
the words "any Board", the words "or any 
movable property belonging to any Board,” 
shall be inserted. 


33. Insertion of new section 117A. 


After section 117 of the principal Aot, the. 
following section shall ba inserted, namely: — 


Person interested in contracts, etc. with- 
the Board to be deemed to have com-. 
mitted an offence under section 168. 
of the Indian Penal Code. 

"117A, Any person who, being a Trustee or 
an employee of the Board, acquires, directly 
or indirectly, any share or interest in any 
contract or employment with, by or on behalf’ 
of, any Board, shall be deemed to have com. 


.mitted an offence under section 168 of the. 


Indian Penal Code: 


Provided that nothing in this geotion shall. 
apply to a person who is deemed not to havea. 
share or interest in any contract or employ. 
ment under the proviso to clause (d) of sec.. 
tion 8.". 


34. Amendment of section 118. 


In section 118 of the principal Act, for.the 
words ‘'magistrate of the firet- class”, the worde: 
"Metropolitan Magistrate or Judicial Magia. 
trate of the first class” shall be substituted, 


35. Amendment of section 122. 


In sub.seotion (3) of section 122 of the 
principal Act, for the words ‘‘in which it is 80 
laid", the words “immediately following the 
session” shall be substituted. 


36. Amendment of section 123. 

In section 123 of the principal Act, for 
clause (f), the following clause shall be sub. 
stituted, namely:— 


"(f) for the safe, efficient and convenient. 
use, management and control of the docks, 
wharves, quays, jetties, railways, tramways, 
buildings and other works constructed or- 
acquired by, or vested In, the Board, or of any 
land or foreshore acquired by, or vested in, the- 
Board under this Aot;”. 
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37. Amendment of Section 124. 


In sub-section (1) of section 124 of the 
eprincipal Act, after the words “under this 
Act”, the words, brackets and figures ‘other 
‘than a regulation made under sub-section (2) 
«of section 17," shall be inserted. 


38, Amendment of section 133. 


In section 133 of the principal Aei, after 
sub-section (2), the following sub.sections shall 
be inserted, namely:— `- 

“(2A) On the application of this Act to the 
wort of Bombay, the Bombay Port Trust Act, 
1879, except the provisions thereof relating to 
zmunieipal assessment of the properties of the 
port of Bombay and matters connected there. 
"with, shall cease to have force in relation to 
that port 

' (8B) On the application of this Aet to the 
port of Calcutta, the Oalontta Port Act, 1890, 
except the provisions thereof, relating to muni. 
Gipal assessment of the properties ofsthe port of 
‘Oeloutia and matters conneoted therewith, 
shall cease to have force in relation to that 
port. 

(2C) On the application of this Aot to the 
wort. of Madras, the Madras Port Trust Aot, 
1905, shall cease to have force in relation to 
‘tbat port. 


(2D) Notwithstanding any thing. contained i in. 


-Sub-sections (2A), (2B) and (20),— 

(a)-avery Trustee of the Board of. Triaieed 
of the port of Bombay or Madras holding office 
zag such immediately before the application. of 
this, Act to the port of Bombay or Madras, s8 
the case may be, shall be deemed to have 
‘been appointed or elected as such under this 
Act and shall continue to hold such office 
«after such application until a Board of Trustees 
in respect of that port is constituted under the 
provisions of thig Aot: 

(b) every Commissioner of the port of Cal. 
Gutta holding office as such immediately before 
‘the application of this Act to that port shall 
be deemed to have been appointed or elected 
-a8 & Trustee under the provisions of this Act. 
sand shall: continue to hold such office after 
such application until a Board of Trustees in 
respect of that port is constituted under the 
provisions of thia Act; 


(o) anything done or any action taken or ` 


purported to have been done or taken (includ. 
ting any rule, regulation, bye-law, , notification, 
order or notice made or issued or any resolu. 
‘tion passed or any appointment or declaration 
made or any licence, permission or exemption 
rgranted or any rates, chargés or duties levied 
“or any penalty or fine imposed) under the 
Acta referred to in gub.seotions (2A), (2B) and 
-(80) shall, in so far as it is not inconsistent 


"with the, provisions of this Act, be deemed to. 
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have.been done or taken under the corres- 
ponding provisions'of this Act. 


(2E). Upon the cesser of. operation of the 
provisions of the Acts referred to in gub.séc- 
tions (2A), (8B) and (20), the provisions of sec- 
tion 8 of the General Olauses Act, 1897, shall 
apply as it the provisions firdt-mentioned were 
provisions contained ina Central Aot and such 
cesser of operation were’ repeal; and the 
mention of particolar matters -in sub.sec- 
tion (2D) shall not be held to prejudice or 
affect the general application of the said sec. 
tion 8 with regard to the effect of repeals.", 


39. Amendment of section 134. 


To geotion 134 of the principal Act, the 
following proviso shall be added, namely: — 


"Provided that no such order shall bo made 
in respect of a port after the expiry ofa 
period of two years from the appointed day.". | 


40. Transitional provisions. 


Every member of the Board of Teosleas 
constituted under section 3 of the principal 
Ast in respect of any major port and holding 
office a8 such immediately before the com- 
mencement of this Act, shall continue to hold 
such office after such commencement fntil the 


-reconstitution of the Board in accordance 


with: the provisions of the principal Act, ag 


- amended by this Act. 


THE ESSENTIAL COMMODITIES 
(AMENDMENT) ACT, 1974 


(Act No. 30 of 1974)18. 
[29th August, 1974] 


. An Act further to amend the Essential 


Commodities Act, 1955. 


Be it enasted by Parliament in the Twenty. 
fifth Year of the Republic of India as 
follows:— 


1. Short title and commencement. 


(1) This Act may be called THE ESSEN. 
TIAL COMMODITIES AMENDMENT) AOT, 
1974. 


(8) It shall be deemed to have come into 
force on the 22nd day of June, 1974. 


2. Amendment of section 2. 


In section 2 of the . Essential Commodities 
Act, 1955 (hereinafter referred to ss the 
principal Act), in clause (a), after sub- 





[S Received the assent of the President on 29.8- 
-1974.Àot published in Gaz, of India, 29-8- 
1974, Part II-B, 1, Ext. p. 545. 
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clause (iv), the following sub-olsuse send: Ex- 

planation shall be inserted, namely:— - 
'(iva) drugs. ' 
Explanation. — In this ‘sub-clause, "drug" 

has the meaning ‘assigned to it in clause (b) 


of section 3 of the Drugs and Cosmetics Act, . 


19407. 
3. Amendment of section 3. 

In section 3 of the prineipal Aot, in clause (ii) 
of sub.sestion (3B), for the words "where no 
such price is fixed", the words "where no 
euch price is fled, an amount ealoulated 
having regard to” shall be substituted. 

4. Amendment of section 6A. Ls 

In stetion 6A of the prineipal Aet, in the 
opening paragraph, for the words 
confiscation of the essential aommodity s3 
seized :", the following shall be substituted, 
namely :— 

"'may order confssation of — 

(a) the essential commodity ro seized; 

(b) any package, covering or reeeptaole in 
which such essential commodity is found; and 

(c) any animal, vehiele, vessel or other 

' conveyance used in carrying such essential 
commodity ;"., 


5. Amendment of section 6B. 


Section 6B of the principal Aot shall be- 


re.numbered ag sub-section (1) thereof and— 

(a) in sub-section (1) as go re-numbered, for 
the words "essential eommodity'", wherever 
they occur, the worda “essential eommodity, 


package, covering, receptacle, animal, vehicle, - 


vessel or other conveyance” shall be sub. 
stituted; 

(b) after sub-section (1) as so renumbered, 

the following sub-gection shall be. inserted, 
. namely — 


“(2) Without prejudiee to the provisions of 


8ub.section (1), no order confiscating any | 


animal, vehicle, vessel or other conveyance 
shall be made under sec'ion 6A if the owner 
of the animal, vehicle, vessel or other convey. 
ance proves to the satisfaction of the Collector 
that it was used-in carrying the essential 
commodity without the knowledge or conniv. 
ance of the owner himself, his-agent, if any, 
and the person in charges of the animal, vehi. 
le, vessel or other conveyance and that each 
of them had taken all reasonable and necessary 
precautions against such use.’ 


' 6. Amendment of section 7. 


In section 7 of the principal Act, for sub. 
sections (1) and (2), the following aub-seotion 
shall be substituted, namely:— 

^(1) If any person contravenes any onder 
made under section 3,— . 

- (a) he shall be punishable,— 

(i) in the case of an order made with refer. 
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ents to clause (h) or clause (i) of sub.geotion (2) 
of that section, with imprisonment for a term’ 
which may extend to one year and shall also 


: be liable to fine, and 


(ii). in the Gage of any other dar, with 
imprisonment for s term which shall not be 
lesa than three months but which may extend 
to seven years and shall also be liable to fine: 


Provided that the court may, for eny ad- 
equate and special reasons to be mentioned 
in the judgment, impose a sentence of impri., 
sonment for a term of legs than three months; 

(b) any property in respect of which the 
erder haa been contravened shall be forfeited 
to the Government; 

(c) any packing, covering or receptacle in 
which the property is found and any animal, 
vehicle, vessel or other conveyance u:ed in 
carrying the property shall, if the court so. 
orders, be forfeited to the Government. 


(2) If any person to whom a direction is 
given under clause (b) of sub-section (4) of 
section 3 fails to comply with the direotion, 
ke ehall be punishable with imprisonment for 
& term which shall not be lees than three 
months but which may extend to seven years 
and shall also be liable to fine: 

Provided that the court may, for any ade- 
quate and special reasons to be mentioned in 
the judgment, impose à sentence of imprison. 
ment for a term of less than three montha. 


(2A) If any person convicted of an offence 
under sub.olause (ii) of clause (a) ot snb.ecc. 
tion (1) or under sub-section (2) ia again con. 
vioted of an offence under the same provision, 
he shall be punishable with imprisonment for 
the second and for every subsequent offence 
for a term which shall not be less tban six 
months but which may extend to seven years 
and shall also be liable to fine: 


Provided that the court may, for any ade. 
quate and special reasons to be mentioned in 
the judgment; impose.a sentence of imprison. 
ment for a term of less than six months. 

(2B) For the purposes of sub.sestions (1), 
(2) and (8A), the fact that an offence under 
sub.clause (ii) of clause (a) of sub-gection (1) or 
under sub.section (2) has caused no substan. 

tial, harm to the general public or to any 
individual shall be an adequate and special 
reason for awarding a sentence of imprison. 


ment for a term of less than three montha or 


six months, as the case may be.”. 


7. Améndment of section 10A. 

In section 10À of the principal Act,— 

(a) for the words and figures "the Code of 
Criminal Procedure, 1898," ihe words and 
figures "ihe Code of Oriminal Proceduro, 
1973” ehall be substituted; 
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(b) the words 
omitted. 


"and  bailable" shall be 


8. Insertion of new sections 10B and 
10C. 

After section 10A of ihe principal Act, 

ihe following sections shall be inserted 
namely:— 


Power of court to publish name, place 
` of business, etc., of companies con- 
victed under the Act. 

'10B. (1) Where: any company is convicted 
under this Act, it shall be competent for the 
court convicting the company to cause the 
name and place of business of the company, 
nature of the contravention, the fact that the 
company bag been go convicted and such other 
particulars as the court. may consider to be 
appropriate in the circumstances of the case, 
to be published at the expense of the company 
in such newspapers or in such other manner 
as the court may direct. 


(2) No publication under snb.seotion (1) 
ghall be made until the period for preferring 
an appeal against the orders of the court bas 
expired without any appeal having been 
preferred, or such an appeal, having been 
preferred, has been disposed of. 

(3) The expenses of any publication under 

sub-section (1) shall be recoverable from the 
company asif it were a fine imposed by the 
court. 
d Explanation. — For the purposes of this 
section, "company" has the meaning assigned 
to it in clause (a) of ihe Explanation to 
section 10. 


Presumption of culpable mental state. 


100. (1) In any prozecution for any offence 
under this Act which requires a culpable men. 
tal state on the part of the accused, the covrt 
shall presume the existence of such mental 
state but it shall be a defense for the accused 


. to prove the fact that he had no such mental 


state with respect to the aot charged as an 
offence in that proseoution. 

Explanation. — In this section, ‘‘oulpable 
mental state" includes intention, „motive, 
knowledge of a fact and the belief in, or 
reason to believe, a fact. 


(2) For the purposes of this section, a fact 
is said to be proved only when the court 


believes it to exist beyond reasonable doubt 


and not merely when its existence is esta- 
blished by a preponderance of probability.’. 


9. Substitution of new section for sec- 
tion 12. 


For section 12 of the principal Act, the 


following section shall be substituted namely:— 


The Essential Commodities (Amendment) Act, 1974 


A, I. R. 


Special provision regarding fine. 

"19. Notwithstanding anything contained 
in eeotion 29 of the Code of Oriminal Proce- 
dure, 1973, it shall be lawful for any Metro. 
politan Magistrate, or any Judicial Magistrate 
of the firet class specially empowered by the 
State Government in this behalf, to pass a 
sentence of fine exceeding five thousand rupees 
on any person convicted of contravening any 
order made under section 3.”. 


10. Amendment of section 12A. 

In section 12A of the principal Act,— 

(a) in sub-seotion (1), for the words “any 
essential commodity", the words, brackets, 
letter and figure "any ersential commodity 
[not being an essential commodity referred to 
in elauge (a) of sub-section (2)]" shall be 
substituted; 

(b) for sub-section (2), the following sab. 
gection shall be substituted, namely:— 

"(8). Notwithstanding anything contained in 
the Code of Criminal Procedure, 1973, all 
offences relating to— 

(a) the contravention of an order made 
under section 3 with respeot to— 

(i) cotton or woollen textiles; or 

(ii) foodstaffs, including edible oilseeds and 
oils; or 

(iii) drugs; and 

(b) where any notification issued under sub. 
section (1) in relation to & special order is in 
force, the contravention of such srecial order, : 
shall be tried in a summary way by a Judicial 
Magistrate of the first class specially em- 
powered in this behalf by the State Govern. 
ment or by a Metropolitan Magistrate and the 
provisions of eections 262 to 265 (both inclu. 
sive) of the said Code shall, as far as may be, 
apply to such trial ; , 

Provided that, in the case of any conviction 
in e summary trial under this section, it shall 
be lawful for the Magistrate to pass a sentence ' 
of imprisonment for a term not exceeding one 
year: 

Provided further that when at the com- 
mencement of, or in the course of, s summary 
trial under this section, ti appears to the 
Magistrate that the nature of the case is: such 
thet a sentence of imprisonment for a term 
exceeding one year may have to be passed or 
that it is, for any other reason, undesirable to 
try the case summarily, the Magistrate shall, 
after hearing the parties, record an order to 


that effect and thereafter recall any witnesses 


who may have been examined and proceed to 
hear or re.hear the case in the manner pro. 
vided by the said Oode.”’; : 

(c) in enb.section (3),— 

(i) for ihe words snd figureg "the Code of 
Criminal Procedure, 1898", the words and 
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figures ‘the Code of- Oriminal Procedure, 
1973” ghall be substituted; 


(ii) for the words ‘'or of fine not exceeding 
two thousand rupees, or both”, the words ' ‘and 
of fine not exceeding two thousand rupees” 
ehall be substituted; 


(iii) for the word and figures “section 617”, 
the word and figurea ‘'seation 452” shall be 
substituted; 


(iv) tha words "of imprisonment or fine" 
Shall be omitted; 

(d) for sub-section (4), the following aub. 
section shall be substituted, namely : — 

(4) All cases relating to the contravention 
of an order referred to in clause (a) of sub. 
section (2), not being a especial order, and 
pending before a Magistrate immediately 
before the commencement of the Essential 


Commodities (Amendment) Act, 1974, and,- 


where any notification is issued under sub. 
eection (1) in relation to a special order, all 
cages relating to the contravention of such 
apedial order and pending before a Magistrate 
immediately before the date of the issue of 
euch notification, shall, if no witnesses have 
baon examined before such commenzement or 
the said date, as the case may be, be tried in 
@ summary way under this section, and if any 
such case is pending before a Magistrate who 
ig not competent to try the same in a sum. 


mary way under this section, it shall be- 


forwarded to a Magistrate 80 competent.”. 


11. Insertion of new section 12B. 


After section 12A of the principal Act, the 
folwing section shall be inserted, namely: — 


Grant of injunction, etc., by civil Courts. 
“12B. No civil court shall grant an injunc. 
tion or make any order for any other relief 
against the Central Government or any. State 
Government or a publia officer in respect of 
any act done or purporting to be done by such 
Government, or such officer in his official 
capacity, under this Act or any order made 
thereunder, until after notice of the applica 
tion for such injunction or other relief has 
been given to such Government or officer,”, 


Amendment of Act 45 of 1952. 


In section 8A of the nana Law Amend. 
ment Act, 1952,— 


(a) in gub.ssetion (1),— 


(i) fox the. words, figures and letter ''re. 
ferred to in section 12A of the: Essential Com- 
modities Act, 1955", the words. brackets, 
figures and letters “referred to in sub.seo. 
tion (1) of section 124 of the Essential Com. 
modities Act, 1955 or of an order referred to 


12. 
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in clause (a) of sub-section (2) of that section" 
shall be sustituied; ` 

(ii) after the proviso, the following proviso 
ghall be inserted, namely :— 


"Provided further that when atthe com. 
fnencement of, or in the course of, a summary 
trial under this section, ib appears to the spe. 
cial Judge that the nature of the casa is such 
that a sentence of imprisonment for a term 
exceeding one year may have to be passed or 
that it is, for any other reason, undesirable to 
try the case summarily, the special Judge 
shall. after hearing the parties, record an 
order to that effect and thereafter recall any 
witnesses who ‘may have been examined and 
proceed to hear or re-hear the case in accor. 
dance with the prosedure prescribed by the 
said Code for the trial of warrant caseg by 
Magisirates.”; 


(b) in sub-section (2),— 


(i) for the words "or of fine not exceeding 
two thousand rupees or both", the words "and 
of fine not exceeding two thousand rupees” 
shall be substituted: 


(ii) the words "of imprisonment or fiae" 
shall be omitted; 

(c) for sub-section (3), the following sub. 
section shall be substituted, namely :— 


'"(3) All cases relating to the contravention 
of an order referred to in clause (a) of sub. 
section (2) of section 12A of the Essential 
Commodities Act, 1955 [not being s special 
order referred to in sub.seotion (1) of that 
section] triable summarily under this section 
and pending before a Magistrate immediately 
before the commencement of the Hasential Com. 
modities (Amendment) Aot, 1974, and, where 
any notification is issued under gub.seotion (1) 
of the said section 12A in relation to a epecial 
order, all cases triable summarily under thia 
section in relation to such special order and 
pending before a Magistrate immediately 
before the date of the issue of such notifica. 
tion, shall, if no witnesses have been exa. 
mined before such commencement or the said 
date, as ihe case may be, be tried by the spe. 
cial Judge in & summary way under this 
eection.”’. 


13. Amendments to section: 12A of the 
principal Act and section 8A of Cri- 
minal Law. 

(1) The amendments made by section 10 of 
this Act to section’ 12A of the principal Aob 
shall not apply to and in relation to any con. 
travention of a apecial order referred to in the 
eaid section 12A which was committed before 
the commencement of this Act and accordingly 
the provisions of that section ag they stood 
immediately before such commencement shall 


` 
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continue to apply to and in relation to euch 
contravention as if thia Act had not been 
passed. 


Amendment Act not to apply to certain 
contraventions. 

` (2) The amendments made by section 18 ot 
this Act to section BA of the Oriminal Law 
Amendment Aot, 1952, shall not apply to and 
iu relation to any contravention of a special 
Order referred to in section 12A of the princi. 
pal Act which was committed before the com- 
mencement of this Act.and accordingly the 


‘provisions of the said section 8A as they stood. 


immediately before such commencemant shall 
continue to apply to and in relation to such 
contravention as if this Act had not been 
passed. 


14, Repeal and saving. ` 


(1) The Hsaential Commodities (Amend. 
ment) Ordinance, 1974, is hereby repealed, 


(2)- Notwithstanding such repeal, anything. 


done or any action taken under the principal 
Aot, or under section 8A of the Criminal Law 
Amendment Aot, 1852, as amended by the 
said Ordinance, shall be deemed to have been 
done or taken under the principal Act, or, as 


the case may be, under section 8A of the Ori. 


minal Law Amendment Act, 1952. a8 amend. 
ed by this Act. ` : 





THE FINANCE (NO. 2) ACT, 1974 
(Act No. 31 of 1974)*. 


(31st August, 1974) 
An Act further to amend the Income-tax 
Act, 1961, and the Central Excises and 
Salt Act, 1944. 


Be it enacted by Parliament in the Twenty. 


fifth Year of the Republic of India as fol. 
lows: 


1. Short title. 


This Act may be called THE FINANOE 
(No. 2) ACT, 1974. 


2. Amendment of Act 43 of 1961, 


In the Income-tax Aot, 1961, with effect 
. from the Ist day of April 1975,— 


(1) in section 80T, in clause (b),— 


(a) in sub-clause (i), for the words "thirty- 
five per cent.”, the words 
sent.” shall be substituted ; 


[*] Received the ssaent of the President on 31-8- 
1974. Aot published in Gas, of India ; 81-8- 
. 1974 Part II-S. 1, Ext. P. 565. 
| For Statement of Objecta and Reasons,see Gax. of 
pus 81-7-1974. Part II-8. 2, Ext., P. 788, 
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(b) in mub.olause (ii) and in tha proviso, for 
the words "fifty per cent", wherever they 
occur, the words ‘forty per ‘cent. X shall be 
substituted ; 

(2) in section 115 for clause (i, the follawe 
ing clause shall be substituted, namely :— 


“(i) the amounts of income.tax calculated om 
the amount of long.term capital gains included 
in the total income— 

(a) on so much of the amount of such long- 
term capital gains as relate to buildings or 
lands or any rights in buildings or lands— 


(1) where the company is a company im 
which the public are ‘substantially interested 
and the- total income of the company (as 
reduced by the amount of long-term capital 
gains included therein) does not exceed one 
hundred thousand rupees, at the rate of forty- 
geven per cent. ; and - 


(2) in any other case, Sai ihe rate of fifty- 
five per Gent. , and 


(b) on the balance of such jon term capital 
gains, if any, at the rate of forty-five per 
cent. ; and.” 


3; Amendment of Act 1 of 1944. 


The Central Excises and Salt Act, 1944 
(hereinafter referred to as the Central Excises 


Aot), ghall be amended in the manuer specified 


in the Schedule. 


THE SOHEDULE 
(See section 3) 
PART I 


In the First Schedule to the Central Execises 
Act,— 

(i) in Item No. 4 under “II, Manufactured ° 
tobacco —” for the entry in the third columm 
against gub-item (2), the entry ‘Two hundred . 
and fifty per cent. ad valorem" , Bhall be 
substituted ; 


(ii) in Item No. 16, for the entries im 
the third column against sub.iteme (1) and 
(3), the entries "Bixty per cent. ad valoiem'" 
and "Tweniy.five per cont. ad valorem" shall, 
respectively, be substituted ; 

(iii) in Item No. 18A for the entry in the 
third column against sub-item (1) the entry 
“Sixty per cent. ad valorem’, anall be substi- 
tuted ; 

(iv) in Item No. 23; for the entry in the 
third column, the entry "Thirty per cent, sd 
valorem” shall be substituted ; 

(v) in Item No. 230; for the entry.in the 
third column, the entry "fifteen per cent. ad 
valorem" ghall be pabesiiutedi ; 
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(vi) ii Item- No. 96, for the entry in the 
third column;, the entry "Seventy rupees per 
metric tonne.” shall be substituted ; 


(vii) in Item No. 26A, for the entries in the 
third column against gub.items (1), (1a), (2) 
and (3), the entries ''Four thousand rupees per 
metric tonne.”, "Four thousand and five hun. 
dred rupees per metric tonne.” and ''Twenty 


per cent. ad valorem" shall respectively be 


substitute d; 


(viii) im Item No. 26B, for the entries in 
the third column against sub-items (1), (2) and 
(3), the entries, "One thousand and five 
hundred rupees per metric tonne", ‘Ono 
thousand and eight hundred rupees per metric 
tonne.” and “Twenty per cent. ad valorem” 
shall, respectively, be substituted ;- 


(ix) in Item No. 32, for the entries in the 
third column against sub.items (1), (2), (3) 
and (4), the entries" Twenty-five per cent. ad 
valorem”, "Forty per cent. ad valorem" ''Fit- 
teen per cent. ad valorem", and “Thirty per 


cent. ad valofém" shall respectively, be substi.. 








tuted. 
: PART II. 
Item Description of gooda Bate of 
No. i duty 
1 2 3 


In the First Schedule to the Central Exoises 
Ast, for Item No. 14AA, the following Item 
shall be substituted, namely :— 


- 


*14AA  Ohemiaals. the follow. 


ing, namely :— 

(1) OCaloium carbide, Ten per 
bleaching paste and cent. ad 
bleaching powder, valorem 
sodium hydro-sul- 
` phite, bicarbonate of 
soda, bichromates of 
potassium or sodium, 
hydrogen peroxide 
and potassium per- 
manganate. 

(2) Caprolactum and Fifty per 
dimethyl terephtha. cent. ad 

/ late. valo. 
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THE ALCOCK ASHDOWN COMPANY 
LIMITED (ACQUISITION OF 
UNDERTAKINGS) AMEND- 

MENT ACT, 1974 


[Act No. 33 of 1974]*§ 
[31st Aguust, 1974] 


An Act to amend the Alcock Ashdowm 
Company Limited FACQHIBINOE: oÈ 
Undertakings) Act, 1973. 


Be it enacted by Parliament in the Twenty. 
fifth" Year of the Republic of India az 
follows:— ' 


. 1. Short title and commencement. 


"This Act may be called the ALOOCK 
ASHDOWN COMPANY LIMITED (ACQUISI- 
TION OF UNDERTAKINGS) AMENDMENEP 
AOT, 1974. 


(2) It shall be deemed to have come into 
force on the 14th day of December, 1973. 


2. Amendment of section 4. 


In section 4 of the Álcock.Ashdown Com. 
pany Limited (Aoquisition of Unlertekinge) 
Act, 1973,— 


(i) in sub seation (1), after the words "pos. 
Session, power ot control of the company,". 


` the words "in relation to the undertakings" 


ghall be inserted; 


(ii) to gub.seotion (1), the following Expla- 
nation shall be added, namely:— 


‘Explanatian.—For the avoidanes of doubts: 
it is hereby declared that the expression 


does not 
include — 


(a) any debts due to the company; and ' 


(b) any amounts recoverable by the company: 
from its share- holders or directors.’ 
3. Repeal. 


The Alcock Ashdown Company Limited 
(Acquisition |of Undertakings) Amendment 


Ordinance, 1974, is hereby repealed. 





[¥§] Beceived the assent of the President on 81.-8- 
1974, Act published in Gaz. of India; 81.8- 
1974, Part II-8. 1, Ext. p. 571. 


For Statemant of Objeots and Reasons, see Gaz, o£ 
India; 1-8-1974, Part ILS. 2, Ext., p. 792. 
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THE PRESS COUNCIL (AMEND- 
MENT) ACT, 1974 


[Act No. 34 of 1914]*5 
^ [Bist August, 1974] 


An Act further to amend the Press Coun- 
cil Act, 1955. v 


Be it enacted by Parliament in the Twenty. 
fifth Year of the Repulic of India asfollows:— 


1. Short title. 


This Act my be called THE PRESS COUN. . 


OIL (AMENDMENT) AOT, 1974. 


3. Amendment of section 5: 


In gection 5 of the Press Council Ao}, 1965 
(hereinafter referred to as the principal Act), 
in sub-section (1A),— 


(a) in the opening portion, for the words, 
figures and letters "the Ohairman and other 
members holding office as such on the 30th 
‘day of September, 1973, shall continue to hold 
such office until the 30th day of June, 1974;", 
` the words, figures and letters ''the Ohairman 
and other members holding office ag such on 
the 29th day of June, 1974, shall continue to 
hold such office until the 31st day of Decem- 


['*8] Reosived the agsent of the President on 81-8- 
1974, Act published in Gaz. of India; 81-8 
1974, Part II-S. 1, Exi, p. 578. 


The Presa Council (Amendment) Aot, 1974 


A. LR. 


ber, 1974:" shall be gutstituted and shall be 
deemed to have been substituted with effect 
fromthe 28th day of June, 1974; 


(b) in the proviso, in clause (a), for the 
figures, letters and words "30th day of June, 
1974", the figures, letters and words 31st day 
of December, 1974" shall be substituted and 
shall be deemed to have been substituted with 
effect from the 28th day of June, 1974. 


3. Amendment oí section 22. l 

In section 22 of the principal Act, in eub- . 
section (3), for the words "in one session or in 
two successive sessions, and if before the ex. 
piry of the session in which it is Bo laid or the 
session immediately following", the words "in 
one session or in two or more successive ses. 
sions, and if before the expiry of the session 


immediately, following the session or the 
successive sessions aforesaid,’ shall be sub. 
glituted. , 

he 


4. Repeal and saving. 
(1) The Press Council (Amendment) Ordi- 
nance, 1974 is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, ag amended by the ssid Ordinance, shall 
be deemed to have been done or taken under 
the principal Act as amended by section 2 of 
thia Act. 
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THE INDUSTRIES (DEVELOPMENT 
AND REGULATION) AMEND- 
MENT ACT, 1974 
{Act No. 32 of 1974]t 

[31st August, 1974] 
An Act further to amend the Industries 


(Development and Regulation) Act, 
1951, 


Ba it enacted by Parliament in the Tg enty- 
@fth Year of the Republic of India as follows:— 


1. Short title and commencement. 

(1) This Aot may be called the Industries 
{Development and Regulation) Amendment 
Aet, 1974.. 

(2) It shall be deemed to have come into 
7o1G0e an the £9th June, 1974. 


2. Amendment of sections 18A and 
18F A. 4 

In the proviso to sub-section (2) of sec- 
‘tion ESA and in the second proviso t3 &ub-sec- 
tion (2) of sestion 18FA of the Industries 
{Development and Regulation) Act, 1961 
(hereinafter referred to as the principal Act), 
¥ae Ghe words ‘'ten years", the words "twelve 
yeara'" shall be substitated. 


3. Repeal and savirg, 


^ (1) The Industries (Development and Regu. 
dation) Amendment Ordinance, 1974, ia hereby 
repeated. 

(2) Netwithstanding such repeal, anything 
done ar any action taken under the principal 
Act, a3 amended by the gaid Ordinance, shall 
be deemed to have been done or taken: under 
éhe corresponding provisions of the principal 
Aot ag amended by this Act. 


—— —— 


(For Act 88 & 84 see pages 143 and 144) 


THE COMPANIES (TE MPORARY 
RESTRICTIONS ON DIVIDENLS) / 
ACT, 1974 
{Act Nc. 35 of 1974j** 

[31st August, 1974.] _ 

An Act to provide, in the interests of 
national economic development, for 
temporary restrictions on the power 


f Heceived the assent of the President on 81-8- 
1974, Act published in Gez, of India., 81-8- 
1974, Part II-S, 1, Ext., p. 569, 


For Statement of Objects and Reasons, sea Gas. 
of Indis., 24-7-1974, Part II-S. 3, Ext., p. 684. 


x% Received the assent of the President on 81-8- 
1974. Act published in Gaz, of India; 81-8- 
1974, Part II-S, 1, Ext. P. 575. 
or Statement of Objects and Reasona, sea Gaz of 
Indie; Part II-S. 2. 
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of certain companies to declare divi- 


dends out of profits and for matters. 
incide ntal. 


connected therewith or 
thereto. 


Be it enacted by Parliament in the Twenty. 
fifth Year cf the Republio ct India as fol- 
lowa :— 


1. Short title, extent and commence- 
ment. 


(1) This Act may be oalled the Companies 
(Temporary Restrictions on Dividende) Act, 
1974. 

(2) Ib extends to the whole of Irdia. 


(3) It shall be deemed to have come into 
force on the 6th day of July, 1974, 


2. Definitions. 


In this Act, unlesa the context otherwige 
requires,;— 

(a) "appointed day" means the 6th day of 
July 1974; 

(b) “company” has the meaning assigned 
to it in the Companies Act, 1958, and in. 
cludes a foreign company within the meaning 
of section 591 of the Companies Act, 1956, 
which bas made arrangements prosciibed 
under the Income.tax Act, 1981, for the de. 
claration and payment of dividends within 
India; 

(o) ‘‘diatributable profits”, in relation toa 
company to which this Act applies, means,— 

(i) one-third of the net profits of the com. 
pany, OF 

(ii) an amount required to pay twelve per 
cent. dividend on the face value of the equity 
shares of the ocmpany and dividend payable 
on ita preference shares, 
whichever ig lower; 

(d) "fnantial year" has the meaning aa. 
signed to it in rection 3 of the Oomyanies 
Act, 1956; 

(e) "net profits’ means net profits of the 
company ai computed in accordance with the 
provisions of section 349 of ihe Companies 
Act, 1956, subject to the modification that— 

(i) any income.tex payable under the In. 
come.tax Act, 1861, in respect of the profita 
asso computed or any tax of & similar 
character payable in respect of such profta 
under any law in for:e in any country outeide 
India, and surtax payable in regspectof euch 
profits under the Companies (Profits) &uitax 
Act, 1964, shall also be deducted; and 


(ii) depreciation cball be provided in accord. 


ance with the provisions of section 206 of. 


tte Companies Act, 1966; 

(f) "previous year” and “total inocme” 
have the meanings respectively assigned to 
them in the Inccme.tax Act, 1961, . 


x 
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8. Companies to which the Act applies. 
This Act shall apply to the following cate- 
goriea of companies, namely ;— 


(a) a company in whioh the publie are subs. . 


tantially intsrested, as defined in clange (18) 
of section 2 of the Income.tax Act, 1961; 


(b) a company, at least seventy.five per 
cent. of the share capital of which is, through- 
' out the financial year for which any dividend 
ig declared or paid, beneficially held by an 
institution or fund established in India fora 
charitable purpo:e, the income from dividend 
whereof is exempt from income.tax under 
section 11 of the Income-tax Act, 1961; 


(c) an Indian company whose business” 


consists mainly in the construction of ships 
or in the manufacture or processing of goods 
or in mining or in the generation or distribu. 
tion of electricity or any other form of 
power; i 

(d) an Indian company, the valae of whose 
capital assets, being machinery or plant (other 
‘than Office appliances or road transport vehi. 
cles), as shown inits books on the last day 
of the financial year for which any dividend 
ig declared or paid, is fifty lakhs of rupees or 
more; : 

(e) a company which has been exempted 
‘under sub.pection (3) of section 104 of the 


Tncome-tax Act, 1961, from: tha operation of . 


that asction. 
Explanation I. — For 
clause (c), the business of a company shall be 
deemed to consist mainly in the construction 
of ships or in the manufacture or processing 
of goods or in mining or in the genoration or 
distribution of electricity or any other form 


of power, if the income attributable to any of- 


the aforesaid activities included ia ita grose 
total income for ths relevant finansial year is 
not less than fifty-one per ent. of such total 
income, 

Explanation II. — For the purposes of 
clauses (c) and (d), "Indian company" has the 
moaning assigned to it in clause (26) of section 
2 of the Income-tax Act, 1961, but shall not 
include & corporation established by or under 
a Oantral State or Provincial Act. 


44. Restriction on declaration of divi- 
dends by compaoies to which the 
Act applies. ' . 

(1) For a pstiod of two years from the 

‘appointed day, no oompany to which this Act 
applies shall declara or pay dividends for any 
finansial year excopt out of the profits of the 
company for that financial year and n» such 
dividend shall exceed, in the aggregate, the 
distributable proSts of the company for tha 
finangial year; : 


the purpose of 
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Provided that nothing in th!g ŝub.seotion 
shall apply to any dividend which was ceolar- 
ed and paid, before the appointed day, tos 
section of the Bhareholders of & company but 
wa3 not paid, before the appointed day, to 
another section of the shareholders of that 
company. . 

(2) In computing the aggregate amount 
which may be declared or paid by a company : 
to which this Act applies as dividenda in. 
accordance with the provisions of -this Aot 
for any financial year, any amount paid or 
promised or partly. paid and partly promised 
by the company before the appointed day by. 


‘way of interim dividends for that fiuancial 


year shall be taken into account; but where 
the amount of the interim dividend paid by 
the company before the appointed day ex- 
ceeds its distributable profits for the financial: 
year for which the interim dividend was paid, 
no farther dividend shall be ‘declared or 
paid by the company for that financial year. 


5. Dividend in excess of distributable: 
profits to be void aud to be re- 
covered. 

For a period of two years from the ap- 
pointed day, any dividend declared or paid 
after the appointed day by. company io 
which this Act applies, in excess of ita dig... 
tributable profits for a financial year shall, to- 
the extent of such exoess be void, and any 
amount paid by the company to any shires. 
holder in excess of ita distributable profits for 
that year shall be recovered by the compiny- 
and no such recovery shall be waived by the. 
company. _ . 

Provided that where any such recovery. is 
not practicable, ihe amonnt of dividend to the 


: extent of such excess shall be adjusted against. 


tha dividend payable for the financial year 
next following the financial year for wh'oh 
such excess payment of dividend was made. 


6. Restriction on interim dividends, 

For & period of two years from the ap. 
pointed day, no company to wh'eh this Act 
applies shall, except with the previous appro. 
val of the Central Government and enbjest to 


pach conditions and limitations as may be 


specified by that Government, pay: or distri. 
bute any interim dividends-for any financia 
yenr, whether ending before or after the 
appointed day. : 


7. Restrictions on other distribution. 


For s period of two years from the appoint- 
ed day, no company to which this Act applies 
shall, except with the previous approval of 
ihe Central Government, by general or special 
order,— 
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(a) make any distribution out of ita assets; 
(b) assume, whether eonditionally or other. 
wise, any obligation to make siete baton out 
of ita assets; 

(c) geant any loan to any shareholder of 
the company : i 

Provided that nothing in clause (c) shall 
‘apply to a company which is declared by the 
‘Central Government under sub-section (1) 
of section 620A of the Companies Act, 1956, 
. to be a Nidhi or Mutual Benefit Society. 


8. Act to have overriding effect. 


The provisions of this Aot shall have (fect 
notwithstandirg anything inconsistent there. 
with contained in ths Companies Act, 1956, or 
in any other enactment (other than this Aot) 
or in any contract or instrument having effeot 


by virtue of any enactment other than this 


Atte 


9. Penalties. i 

(1) Whoever contravenea any provision 
of this Act, shall be punishable with imprison. 
ment fora term which may extnd to three 
years, or with fine which may extend to twice 
the amount in relation to which such contra. 
vention ham been made, or with both. 

(8) The provisions of section 621 of the 
Oompanies Act, 1956, shall apply to the 
offenoca against this Act as they apply to the 
offences against the Companies: Act, 1956. 


10. Offences. 


(1) Where an offence against this Act has 
been committed, every person who at the 
time the offence was committed was in clarge 
of, and was responsible to, the company com- 
mifting the offence for the conduct of the 
businesa‘of the company, as well ag the com. 
pany, shall be deemed to be guilty of the 
offence and ehall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contained in this 
sub-sestion shall render any such person 
liable to any punishment, if he proves that 
the offence was committed without hia know- 
ledge or that he had exercised all due dili. 
gence to prevent the commission of such 
offence. 


(2) Notwithstanding anything contained in 


sub-section (1), where any offence against this. 


Act has been commitied by a company and it 


is proved that the offence has been committed ` 


with the consent or connivance of, or is attri- 
buiabla to any neglect on the part of, any 


director, manager, secretary or other officer . 


of the company, such director, manager, secre. 
tary or other officer shall be deemed to be 
guilty of the offence and shall be liable to be 
proceeded against and punished accordingly. 


af 
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11. Power to delegate. 

"The Central Government may, by noti- 
fication in the Official Gazette, direct that 
any power which may be exercised by it 
under this Act (other than the power oon. 
ferred by section 12) stall, subjest to such 
restrictions and conditions, if any, as it may 
specify in the notification, be exercised also 
by— 

(a) such officer or authority subordinate to 
the Central Government; or 


(b) such other authority, 
as may be specified in the notification. 
12 Power to make rules. 


(1) The Central Government may, by noti. 
ficstion in the Ofizial Gazette, make rules to 
Garry out the provisions of this Act. 


(2) Every rule made by the Central Goy. 


- ernment under this Act shall be laid, as soon 


as may be after it is made, before each House 
of Parliament, while it ig in session, fora 
total period of thirty days which may be com. 
prised in one session or in two or more 
successive sessions, and if, before. the expiry 
of the sexion. immediately following tke 
Session. or the successive sessions aforesaid, 
both. Houses agree. in making any modifica. 


tion in the rule or both Houses agree that . 


the rule should not be made, the rule shall 
thereafter have effect only in such modified 
form or be of no effect, as the case may be; 


Bo, however, that any such modification or . 


annulment shall be without prejudice to the 
validity of anything previously done under 
that rule, 


13. Act not to apply to companies in 
^ liquidation. 

Nothing in this ‘Act shall apply toa | com. 
pany which is being wound up by the Oourt 
or voluntarily or subject to the supervision of 
the Court. : 


14. Section 637A of Act 1 of 1956 to 
apply. 

Every approval referred to in this Aot shall 
be obtained. on an application made to the 
Central Government, and the provisions of 
section 637A of the Companies Aot, 1956, 
shall apply to every such application asit 
such application were an application under 
the Companies Act, 1956. 


15, Power to remove difficulties. 


If any difficulty arises in giving effect to 
the provisions of this Act, the Oentral Gov. 
ernment may, by order, not inconsistent with 
the provisions of this Act. remove the diffi- 
culty, 
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16. Repeal and saving. ; 

(1) The Companies (Temporary Restrictions 
on Dividends) Ordinance, 1974, and the Com. 
paniea (Temporary Restrictions on Dividends) 

‘Amendment Ordinanos, 1974, are hereby 
repealed. 


(2) Notwithstanding such repeal, anything 
dons or any action taken under the Com. 
panies (Temporary Restrictions on Dividends) 
Oidinancs, 1974, ag amended by the Com. 
panies (Temporary Restrictions on Dividends) 
Amendment Ordinance, 1974 (inc'uding any 
order or declaration made thereunder), shall 
be deemed to have been done or taken under 
the corresponding provisions of this Aot. 


THE INDIAN IRON AND. STEEL 
COMPANY (TAKING OVER OF 
MANAGEMENT) AMENDMENT 

ACT, 1974 


[Act No. 35 of 1974]! 


[31st August, 1974] 


An Act to amend the Indian Iron and 
Steel Company (Taking Over of 
Management) Act, 1972. 


Wheras the management of the undertaking 
of the Indian Iron and Steel Company Limit- 
ed had vested in the Central Government for 
a limited period of-two years with effect from 
the 14th day of Jaly, 1972: 


And whereas if is expedient in the publie 
interest that the management of the under. 
taking of the said Company should continue to 
vest.in the Central Government for a further 
limited p2riod beyond the said period. of two 
years, i 

Be it enacted by Parliament in the Twenty- 
fifth Year of the Republic of India aa follows: — 


1. Shor: title and commencement. 

(t) This Aet may be called the Indian Iron 
and Steel Company (Taking Over of Manage- 
ment) Amendment Act, 1974. 

(2) It shall be deemed to have come into 
force on the 28th day of June, 1974. 


2. Amendment of section 2. 


In section 2 of the Inlian Iron and Steel. 


Company (Taking over of Management) Act, 


1972 (hereinafter referred to as the principal ` 


Act), after clause (a). the following clause shall 
be inserted, namely:— 


f Received the assent of the President on 81-8- 
1974, Act published in Gaz of India., 81-8- 
1874. Part. II-S, 1, Ext, p. 681. 

For Statement of Objects and Reasons, see Gaz. of 
Indis., 25-7-1974,2 , .; (1-5. 2, Ext, p. 695. 
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'(aa) "Board of management” means the 
Board of mansgement constituted under 
section 4A?. 


3. Amendment of section 3. ` 

In section 3 of the primipal Act, — 

(i) in sub-section (1), for the words "swo 
years’, the words "five yeara’ shall be substi- 
tuted; f 

(ii) to sub-section (1), the following proviso‘ 
shall be added, namely: — 

"Provided that if the Central Government 
is of opinion tbat it is expedient in the public 
interest that the management of the under- 
taking of the company ehonld continue to veat 
in the Central Government after the expiry of 
the period of five years aforesaid, ii may, 
from time to time. issue directions for such 
continuance for such further period, nok ex. 
ceeding two years ata time, a8 may be speci- 
fied in the directions; so, however, that the 
total period of such continuance, including 
the period of five years aforesaid shall not 
exceed ten years; and where any such direc- 
tion ig issued, a copy thereof shall ba laii, ag 
goon a3 may be, before both Houses ot Parlia- 
ment.” 


4. Insertion of new sections 4A, 4B, 4C, 
4D and 4E. 

After section 4 of the principal Aot, the fol- 
lowing section shall be inserted, namely: — 

Board of Management. 

"44. (1) There shall be a Board of manage. 
ment consisting of a Ohairman and not less 
than four and not more than fourteen other 
members. 

(2) The Ohairman and the other members 
of the Board of management sball be appoint. 
ed by the-Oentral Government and shall hold 
office during the pleasure of that Government. 

(3) Such of the members of the Board of 
management as may be specified by the Oen- 
tral Government as whole. time members may 
be. placed in sharge of such functions of 
management of the undertaking of the com. 
pany as msy be specified by that Government. 

(4) The Chairman and the other members 
of the Board o! management shall receive 
from the funis of the undertaking of the com. 
pany such allowances as may be prescribed for 
attending any mney of ihe Board of 
management, 


Board of management to manage the 
undertaking of the company. 


4B. (1) On the commencement of the Indian 
Iron and Steel Company (Taking Over of 
Management) Amendment Aci, 1974, ihe Cen-. 
tral Government may, by notification in the 
Official Gaz-tte, direst that on and from such 
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date as may be specified in the notification, 
the general superintendence, direotion and 
management of the affairs and business of the 
undertaking of tha company ehall be carried 
on, for and on behalf of the Central Govern. 
ment by the Board of management. 


(2) Subject to the other provisions of this 
Act and to tho direotion, control and supervi- 
sion of the Central Government, the Board of 
management shall be entitled, notwithstand- 
ing anything contained in the Companies Act, 
1956, to exercise, in relation to the under. 
taking of the company, all the powers of the 
Board of Directors of a company (including 
powers to dispose of any properties or assets 
of the ‘company), whether such powers are 
derived from the Companies Act, 1966, or 
from the memorandum or articles of associa- 


tion of the company or from any other source, 


Appointment of an Administrator. 

40. (1) There shall be an Administrator, to 
be appointed by the Central Government, to 
assist the Board of management to manage 
the affairs of the undertaking of the company, 

(2) The Chairman or any other member of 
the Board of management may be appointed 
by the Central Government as the Adminis. 
trator. 


(3) All officers and other persons employed 
in connection with the affairs of the under. 
taking cf the company shall be subordinate 
to the Administrator. 


(4) The Administrator shall exercise, subject , 
to the direction, control and supsrvision ‘of 
the Board of management, such powers and 
discharge such fonctions of management in 
relation to the undertaking of the company ag 
the Central Government may specify in this 
behalf, 

(8) The Administrator shall receive from 
the funds of the undertaking of the company 
auch remuneration as the Central Government 
may fix. 


Custodian to vacate office. 


4D, (1) The Custodian shall, on and from 
the date on which the management of the 
undertaking of the company is taken over by 
the Board of management, vacate his office as 
auch; but nothing in this anb-sestion aball be 
construed a8 prohibiting hia appointment as a 
member of the Board of management or as 
the Administrator. 


(3) On the vacation of his office, the Ousto. 
dian shall, where he i3 not appointed as the 
Administrator, forthwith deliver to the Admin. 
istrator possession of all aaseta and properties 
of the company which are in his possession, 
custody and contre] on the date immediately 
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preceding the date on which he vacates his 
office as the Custodian. 


Meetings, etc., of the Board of manage- 
ment. 


4E. (1) The Board of management shall 
meet for the trangaotion of ita business at such 
time and place ag it may think fit: 

‘ Provided that the Chairman may, whenever 
he thinks fit, and shall, upon the written re. 
quisition of not less than two members, call 
a special meeting, 

(2) The quorum for a meeting of the Board 
of management shall be one.third of its total 
strength (any fraction contained in that one. 
third be rounded off as one) or three members, 
whichever is higher. 


(3) The Chairman, or in his absence, any 
member chosen by the members present from 
amongst themselves, shall preside af a meet. -~ 
ing of the Board of management. 


(4) All questions which come up before any 
meeting of the Board of management shall be 
decided by a majority of votes of the mem. 
bers present and voting, and in the case of an 
equality of votes, the Ohairman, or in his 
absence, the person presiding, shall have a 
second or casting vote. 


(6) All orders and decisions of the Board of 
management shall be anthenticated by the 
signature of tte Chairman or any other mem. 
ber authorised by the Board of management 
in this behalf and all other instrumenta issued 

’a by the undertaking of the company shall ke 
authenticated with the signatare of the Admi. 
nistrator or any other officer of the under. 
taking of the company authorised by the Board 
of management in this behalf. 


(6) The Board of management shall regulala 
its own protedure,”. 


5. Omission of section 5. 


Section 5 of the principal Aot shall be omit. 
ted. 


6. Amendment of section 7, 


In section 7 of the principal Act, in sub. 
section (1) for the words "period of tno years 
referred to in that sub-section”, the word 
“period of five years referred to in that sub. 
section or the further period specified in any 
directions issued under the proviso thereto” 
shall be substituted. 


7. Amendment of section 9. 

In section 9 of the principal Act, for the 
word “Oustodian”, wherever it occurs, the 
words "Administrator, Board of management. 
or Custodian" shall be gubatituted. ` 


" t 
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8. Amendment of section 12. 


In section 18 of the principal Aot, after the 
words "any notification,", the word "direction," 
shell be inse:ted. ' 


9. Amendment of section 13. 

In geotion 13 of the principal Act, for the 
word ''Üustodian", wherever it occurs, the 
words “Administrator, Board of management 
or Oustodian” shall be substituted. 


10. Amendment of section 16. 

Tn section 16 of the principal Aoi, in sub. 
geation (2), for clause (a), the followirg clauce 
shall be substituted, namely :— 

"(a) allowances which may be reeeived by 
the Ohairman and other members of the Board 
of management for ettenling any meeting of 
the Board of mansgement,". 


` 11. Repeal and saving, 

(1) The Indian Iron and Steel Company 
(Taking Over of Management) Amendment 
Ordinance, 1974 is hereby repealed, 

(2) Notwithstanding such repeal, anything 
done, any action taken, any order made or 
"any direction issued tinder the principal Act 
ag amended by the said Ordinance chal! be 
deemed fo have been done, taken, made or 
issued under the corresponding provisions of 
the pringipal Act as amended by this Act. 


monan ere 


(For Act Nc. 37 sea page 105) 


THE COMPULSORY DEPOSIT 
SCHEME (INCOME TAX PAYERS) 
ACT, 1974. 


` (Act No.'38 of 1974.) 
-OONTENTS 
. Bhort title, extent and commencement. 
. Definitions. 
. Persons liable to make compulsory de. 
posit, — 
. Requirement as to compulsory deposit. 
. Time for making compulsory deposit. 


. Order by Income.tax Officer for compu- 
sory deposit in certain cases. 


7. Compulsory deposit to carry simple in- 
torest. 


8. Repayment of comp:zleory deposit. 
9. Intimation regarding compulsory deposit. 
10. Penalty for failure to make compulsory 
deposit. 
11. Authorities. 
12, Appeals and revision. 
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13. Rectification of mistakes. 

14. Collection and recovery of compulsory 
deposit and penalty. 

15. Rounding off. 


18. Applicability of Chapter XV of Income. 
tax Act. 


17. Protection againat attachment. 
18. Protection of action taken in good faith. 
18. Compulsory Deposit Scheme, 
20. Power to remove difficulties. 
21. Repeal and saving. 
THE SOHEDULE 
(See section 4 (1)) 
RATES OF COMPULSORY DEPOSIT, 


- 


THE COMPULSORY DEPOSIT 
SCHEME (INCOME-TAX PAYERS) 
ACT, 1974 


[ Act No. 38 of 1974 ]§ 
[1st September, 1974. ] 


An Act to provide, in the interest of 
national economic development, íor 
compulsory deposit by certain classes 
of income-tax payers and for the fram- 
ing of a scheme in relation thereto, 
and for matters connected therewith 
or incidental thereto. 


Be it enacted by Parliament in tke Twenty. 
fifth Year of the Republic of India as fol. 
lows:— 


1. Short title, extent and commencement. 

(1) This Act may be called the Compulaory 
Deposit Scheme - (Income.tax Payers) Act, 
1974. 


(2) It extends to the whole of India, 


(3) It shall be deamed to have come into 
force on the 17th day of July, 1973. 


3. Definitions. 


In this Act, unless the context otherwise 
requireg,— 

(a) "compulsory deposit" means compul. 
sory deposit under this Act; 

(b) ''deposit” mesas a deposit of money; 

(co) “depositor” means a person who is liable 
to make a compulsory deposit; 

(d) “Income tax Act” means the ‘ions 
tax Act, 1961; 

(e) all other words and expressions used 
herein but not defined and defined in ihe 

§ Received the assent of the President on 1.9- 1974 


Aot published in Gaz. of Indis, 1.9.1974, 
Part II-B, 1, Ext. P. 601, 
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Income.taex Aot shall have the meanings, res- 
pectively assigned to them in that Act. 


3. Persons liable to make compulsory 

. deposits, 

(1) Subject to the provisions of this Aot, 
‘the persons specified in sub-section (2) ehall 
be liable to make compulsory deposits for the 
i|A&38eesment year commencing on the lst day 
of April, 1975 and the assessment year com. 
mencing on the 1s: day of April, 1976. 

(3) The persons referred to in gab-sed. 
‘tion (1) are the following namely :— 

(a) every person, being— 

(i) an individual, who ig a citizen of India; 

(ii) a Hindu undivided family; 

(iii) a teustee appointed undera trust de: 
clared by a duly executed instrument in 
writing, whether testamentary or otherwise 
{including any Wakf deed which is valid under 
the Mussalman Wakf Validating Act, 1913), 
if the income in respect of which the trustee 
is liable to income.tax as a representative 
agge2gee or any part thereof is not specifically 
reosivable on behalf or for the benefit of any 
‘One person or where the individual shares of 
the persons on whose behalf or for whcse 
benefit auch income or such part thereof is 
receivable are indeterminate or unknown; and 

(b) every peraon who is assessable under 
the Income.tax Actin respect of the total in. 
ome of an individual, of a Hindu undivided 
family or a trustee specified in clause (a). 


4. Requirement as to compulsory de- 
posit. 

(1) Where, in relation toan assessment 
"year referred to in sub-section (1) of section 3, 
the current income of any person, being an 
individual or a Hindu undivided family ors 
trustee specified in clause (a) of sub-section (2) 
of that section, exceeds fifteen thousand 
rupees, such person, or if any other person is 
‘assessable under the Income.tax Aot in res. 
pect of the total income of such person, the 
person so assessable, shall make, in accord. 
‘ance with and subjest to the provisions of 
this Act and any scheme framed thereander, 


-a compulsory deposit for that assessment year - 


‘at the rates specified in the Schedule. 


(2) Where in the case of any person speci. 
fied in sub-section (2) of section 3, a deduction 

. dg required to be made under the Additional 
Emoluments (Compulsory Deposit) Ordinance, 
1974, the amount of the compulsory depozit 
‘which such person is liable to make undez 
‘this Act for any assessment year. shall be 
reducsd by the amount deducted under that 
Ordinance during the financial year. immo. 
diately preceding that assessment year; and 
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where such deduotion is agent to or exceeds 
the amount of such compulsory deposit, it 
shall not be necessary for auch person to make 
& compulsory deposit for that assessment. 
year. 


Ezplanation. — . When any Central Aot 
repeals and replaces (with or without any 
modification) the Additional Emoluments 
(Compulsory Deposit) Ordinance, 1974, the: 
references to the said Ordinance in ihis sub- 
section shall be construed a8 references io 
auch Central Act. 


(3) Foz the purposes of this section, "ourrent 


aAncome", in relation to an assessmens year, 


means, — 


(a) in a case where the Income-iax Officer 
has made an order under sub-section (1) or 
sub-section (3) of section 210 of the Income- 
tax Act requiring the person to pay advance 
tax during the financial year immediately 
preceding that assessment year aud the person 
has not sent an estimate under sub-section (1) 
or gsub.section (2) os sub-section (3A) of 
section 212 of that Aot,— 


(i) if the total income of the latest previous 
year in respect of which the pereon has been 
assessed by way of regular assessment forms’ 
basis of computation of advance tax payable 
by him. such total income [exclusive of capital 
gains and income referred to in sub-clause (ix) 
of clause (24) of section 2 of the Income.tax 


. Act] as increased by the net agrigultinral 


income, if any, which has been taken into 
account for the purposes of charging income- 
tax for the assessment year relevant to that 
previous year; or 


(ii) if the total income of the previous year 
on the basis of which income-tax has been 
paid by the person under section 140A of the. 
Income.tax Act forms the baeis of computation 
of advance tax, such total income [exclusive 
of capital gains and income referred to in sub- 
clause (ix) of clause (24) of section 2 of the 
Income.tax Act] as inereased by the net 
agricultural income, if any, returned by ihe 
person in the return of income for the assess-- 
ment year relevant to that previous year; 


: (b) in a case where an estimate is Bent by 
the. person under sub-section (1) or sub- 
section (3) or sub.seation (3) or subsection (3A) 
of section 212 of the Income tax Act, the 
total income [exclusive of capital gains and 
income referred to in sub-clause (ix) of 
clause (24) of section -(2) of the Income. tax 
Act]. as estimated by him, of the period which. 
would be ihe previous year for that asscesment 
year, ag increased by the net agricultural 
income, if any, of that period as estimated by 
him; i 
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(c) in any other ose, if the total income of 
the person. as estimated by him, of the period 
which would be the previous year for that 
assessment year exceeds tha maximum amount 
‘not chargeable to income-tax in hie case, sush 
‘total income [exclusive of capital gains and 
‘income referred to in sub-clause (ix) of 
.elause (24) of section 2 of the Income-tax 
_Act] a3 increased by the net agricultural 
income, if any, of that period as estimated 
by him. 


Explanation. — In this sub-section, "net 
agrioultaral income” means the net agricul- 
tural income as defined in the Finance Aot of 
the relevant year. 


5, Time for making compulsory deposit. 

A depositor shall make the compulsory 

. deposit for an assessment year referred to in 
sub-section (1) of section 3,— 

(a) in a case where such depositor is requir- 
ed to pay alvance tax under the Income-tax 
Act in the financial year immediately preaed. 
ing that asessmeni year, at any time (in one 
sum of in instalments of his choice) before the 
expiry of the date on which the last instal- 

 meniof advance tax is payable by him in 
accordance with the provisions of section 211 
or, a3 the cage may be, subsection (3A) of 
section 212 of that Aot; 

(b) in any other case, at any time (in one 
gum or in instalments of his choice) before 


the end of the financial year immediately’ 


“preceding that assesament year. 


16. Order by Income-tax Officer for com- 
pulsory deposit in certain cases 

(1) If, in relation to an assessment year 
referred to in sub asetion (1) of section 3, the 
:correot income of a person falling under 
Glause (o) of sub-section (3) of section 4 exceads 
fifteen thousand rupees ani such person haa 
failed to make the compulsory deposit for 
that assessment year, the income-tax Officer 
shall, by order in writing, direct that such 
person shall make the compulsory deposit 
with reference to his correct income. 


(2) For the purposes of thia section, “correct 
income" of a person, in relation to an assess- 
neni year, m38n1— 


(i) in & case where the peraon has furnished 
the return of income under section 139 of the 
Income tax Act, the total income [exclusive 
of capital gains and income referred to in 
pub.clauae (ix) of clause (24) of seation (2) of 
the Income.tax Act] returned by him, as 
increase] by the net agricaltural income, if 
any, returned by him: 

(ii) in a case where the person bas failed to 
furnish the retarn of income under section 139 
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of the Ino3me tax Act and awessment is made 
under section 144 of that Act, the tetal income 
[exclusive of capital gains and income referred 
to in sub-clause (iz) of clause (24) of section 3 
of the Income.tar Act] detormined on acsem- 
ment as increased by the net sgricultaral 
income, if any, determinad on assessment. 


Exp'anatios. — In this sub-section, "net 
agricultural income" has the meaning assign- 
ed to it in the Explanation to sub-section (3) 
of seotion 4. 


7. Compulsory deposit to carry simple 
interest. 

(1) Every compolzory deposit made by or 
recovered from a depositor shall carry simple 
interest ata rate equal to tho bank deposit 
rate. 


Explanation. — In this sub-section, "bank 
deposit rate" means the highest of the maxi. 
mum rates at which interest may bs paid om 
different classes of deposits (other than those. 
maintained in savings atcount or those mein. 
tained by charitable or religious institutions} 
by different classes of scheduled banks im 
accordance with the directions given or jasued 
to banking companies generally by the Boserve 
Bank of India under the Banking Regulation 
Aot, 1949. l 

(2) The interest shall be oalenlated in such 


manner as may be specified in the scheme 
framed under section 19. 


(3): For the purposea of the deduction under: 
gection 80L of the Income.tax Act, inieresb. 
received on a compulsory deposit shall bə 
deomed to be interest received on & deposit 
within a banking company to which the Bank. 
ing Regulation Act, 1919, applies. f 


8. Repayment of compulsory deposit. 

The amount of compulsory deposit mads by 
or recovered from a depositor in any financiat 
year ehsll be repayable in five equal annual 
instalments commencing from the expiry of 
two yeara from the end of that financial year, 
togeiher with the interest due on the whole 
or, a8 the Gage may be, part of the amount of 
the compulsory deposit which has remained 
unpaid : 

Proviled that nothing in this section shall 
preyent earlier repayment of the deposit or 
any instalment thereof together with the inte.. 
yest due in any case in which the Income-tax 
Officer is satisfied that extreme hardship will 
be caused unless such repayment is made. 


9. Intimation regarding compulsory de- 
posit. 


Every depositor shall send to the Insomo.. 
tax Officer, along with the return of income 
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for the assessment year for which he is liable 
to make a compulsory deposit, proof of the 
fact of such deposit having been made. 


10. Penalty for failure to make compul- 
sory deposit. 


(1) If, in relation to an sasesgment year re. 
ferred to in sub.seotion (1) of section 3, any 
person who is liable to make a compulsory 
deposit [being a person falling under clause (a) 
or clause (b) of sub-section (3) of section 4]— 

(a) has failed to make the compulsory de. 
posit within the time allowed under sec. 
tion 5, or. 

(b) has made the compulsory deposit within 
such time but the deposit so made falls short 
of the requisite amount, 
the income.iax Officer shall by order in 
writing, direct that guoh person shall pay, by 
way of penaliy, a sum— 

(i) which, in the case referred to in 
clause (a), shall be equal to twenty-five per 
cent. of the compulsory deposit which he is 
lisble to make; and 


(ii) whieh, in the cage referred to in 
clause (b), shall be equal to twenty-five per 
cent. of the amount by which the compulsory 
deposit made by him falls short of the requi- 
site amount. 

(2) Tf, in relation to an assessment year re. 
ferred to in, sub-section (1) of section 3, the 
correct income of a person falling under 
clause (o) of sub-section (3) of section 4, 
exceeds fifteen thousand rupees and such 
peraon— 

(a) has failed to make the compulsory de. 
posit within the -time allowed under seo. 
tion 5,or — 

(b) has made the compulsory deposit within 
such time on the basis of his own estimate 
but the deposit co made is leas than seventy. 
five per aent. of the compulsory depositi which 
he would have been lia»le to make on the 


: basis of his correch income, 


the Income.tax Officer shall, by order in 
writing, direct that Such person shall pay by 
way of penaliy a sum— 

(i) which, in the oase referred to in 
olause (s) shall be equal to twenty-five por 
cent. of the compulsory deposit calculated 
with raference to his correct income: and 


(ii) whieh, in the oasa referred to in 


 elause (b), shall be equal to twenty-five per 


cent. of the amount by which the compulsory 
deposit made by him falls short of the com. 
pulsory deposit calculated with reference to 
his correot income 

Explanation. —In thie sub-section, ‘‘correst 
income” has the meaning astigned to itin 
sub-section (2) of section 6. 
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(3) No order impos'ng a penalty under this 
section shall be made against any person un. 
lega'such persen has been heard or has been 
given a reasonable opportunity of being heard. 


11. Authorities, : : 


(1) Every Director of Insvection, Commis~ 
sioner of Income.tax, Additional Commis. 
sioner of Income.tax, Appellate Assistant: 
Commissioner of Income.tax, Inspecting Assis. 
tant Commissioner of Income-tax, Income. tax 
Officer and Inspector of Income. tax, shall have- 
the like powers and perform the like funotions- 
under this Act as he has and performs under 
the Income.iax Aob, and for the exercise of 
his powers and the performance of hia func- 
tions, his jurisdiction under thia Act abhall be 
the same as he has under.the Income.tax Aot. 
and for this purpose compulsory deposit: under 
this Act shall be deemed to be tax chargeable 
under that Act. f 


(2) All officers and persons employed in 
the execution of ihis Act shall observe and 
follow the orders, instructions and directione 
of the Board: 

Provided that no such orders, instru ions: 
or direations shall be issued — 


(a) so as to require any authority referred 
to in sub-section (1) to dispose of a partioular- 
case in a particular manner; or 

(b) so es to interfere with the discretion of 
the Appellate Assistant Commissioner in the- 
exercise of his appellate functions. 


(3) Every Income-tax Officer employed in- 
the execution of this Act shall observe and 
follow the orders, instructions and directions. 
issued for his guidance by the Director of 
Inspection or by the Commissioner or by the 
Inspecting Assistant Commissioner within- 
whose jurisdiction he performs his functions. 


12. Appeals and revision. 

Any depositor, aggrieved by any order of 
the Income.tax Officer imposing a penalty 
under section 10, may appeal to the Appellate 
Assistant Oommiasioner and the provisions of 
the Income.tax Aot relating to appeals, refe. 


-rence and revision shall so far as may be, 


apply in relation to such order as they &pply: 
in relation to an order of the Income-iax. 
Officer imposing a penalty under section 221 

of that Act. 


13., Rectification of mistakes. 

(1) With a view to rectifying any mistake- 
apparent from the record, the Income.tax 
Officer, the Appellate Asaistant Commissioner, 
the Commissioner and' the Appellate TribunaP 
may, of his, or its. own motion or on au appli. 
cation by the depository in this behalf, amend: 
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' this geetion, 
. writing by the authority concerned. 


"any order passed'by him orit-in any proceed. 
ing under this Act, within four years of the 
‘date on. which such order ` was’ passed. 

` (2) An amendment which has the effect `of 
enhancing ihe, compulsory deposit or any 
penalty imposed under this Act shall not ba 
znade under this-section unleag the authority 


+ _ concerned has given notice to the depositor of 


‘its intention so to do and has allowed the 
depositor a reasonable opportunity of being 


. heard. T 


(3) Where an amendment is made under 
the order shall be passed in 


(4) Where any such amendment haa the 
-effeat of enhancing the compulsory deposit or 
the penalty imposed under this Act, the 
Ancome.tax Offi:er shall serve on the depositor 
a notice specifying the zum which has to i 
deposited or paid. 


14. Collection and recovery of omnis 
. sory deposit and penalty. 
(1) When, in consequence of'any order. passed 
‘ander this Ach, any compul:org deposit or 
penalty has to be made or paid, the Income. 


- ax Officer shall. serve upon the depositor a 


motice specifying the sum which has to be de. 


sposited or paid. 

(2) The sum specified in a notice under aub. 
‘gection (1) shall be deposited or, as the case 
may be, paid within thirty-five days of the 
aervice of the notice at the place and with or 
wo the pereon mentioned in the notice: 


Provided thaton an application made by 
the depositor before the expiry of the said 
‘period of thirty.five days, the Income-tax 


Officer may extend the time for making the . 


-depozit or payment or allow the deposit or 
payment to be made by instalments subject to 


. Buch conditions as he may think fit to impose 


to the ciroumatances of the cage. 


(3) If a depositor fails to make the com. 
‘pulsory deposit within the time allowed under 
section 6, or if he fails to deposit or, aa the 
‘gage may be, pay the amount which he is 
required to deposit or pay by notice under 
gub.seation (1) within the time allowed under 
sub-section (8) (whether fixed originally or 
-on extension), at the place and with or to the 
person mentioned in the said notice, the de. 
.postor shall be deemed to be in default. 

(4) Any arrear of compulsory deposit and 
any penalty imposed under this Act shall be 
xecoverable in the manner provided in Chap. 
ter XVII-D of the Income-tax Act for recovery 
-of arrears of tax and for this purpose the 
provisions of that Chapter shall apply aa if 
"oferences to the asseasea therein were re- 
ferences to the depositor. : 


"The Compuleory Deposit Scheme (I. T, Payers) Act, 1974 


A.I. R 
15. Rounding off. i 

(1) Ths amount of the current income, 
oorreot income and compulsory deposit shall. 
be rounded off to the nearest multiple of ten 
rupees and, for this purpose, any part of a 
rupee consisting of paise shall be ignored and 
thereafter if such amount is noi a multiple of 
ten, then, if the last figure in that amount is 
five or more, the amount shall be increased 


- to the next higher amount which is a multiple 


of ten and if the last figure is less than five, 
the amount shall be reduced to the nexi 
lower amount which is a multiple of ten. 


Explanation.—In this sub.section, "current 
income" and "correct income” have the menn. 
ings respectively assigned to them in sub. 
section (3) of section 4 and aub.section (9) of 
section 8. 

(2) The amount of penalty anti under 


the provisions of thia Aot shall be rounded off 
to the nearest rupee and, for this purpose, 


: where such amount contains a part of a rupee 


consisting of paise, then, if such part is fifty 
paise or more, it shall be inoreased to one 
rupee and if such part is less than ay paite, 
it shall be ignored, 


16. Applicability of Chapter XV of In- 
come-tax Act. 

The provisions of Ohapter XV of the In. 
come.tax Act relating to liability in special 
cases Shall, so far ag may be, apply in relation 
to compulsory deposits and penalties imposa. 
ble under this Act as they apply in relation to 
income.tax payable and penalties imposable 
under that Act. 


17. Protection against attachment. 


(1) The amount of compulsory deposit and 
interest thereon standing to the oredit of any 
depositor shall not be liable to attachment 
under a decree or order of any court ia rea. 
pect of any debt or liability incurred by the 
depositor. 


(2) The amount of compulsory deposit and 
interest thereon standing to the credit of a 
depositor at the time of his death ‘and pay- 
able to his nominee sball vest in the nominee 
and ehall be free from debt or other liability 
incurred by the deceased or incurred by the 
nomines before the death of the depositor, 


18. Protection of action taken in good 
faith. - 


No suit, prosecution or other legal prcceed. 
ing shall lie against the Government or 
against any officer of the Government for any. 
thing which is in good faith done or intended 
to be done under this Act or any scheme 
framed thereunder. 
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19. Compulsory Deposity Scheme, 


(1) The Central Government shall, by noti. 
fication in thexOfficial Gazette, frame a scheme 
or schemes, to be called Compulsory Deposit 
(Income-tax Payers) Scheme or Schemes, in 
relation to compulsory deposite. i 

(2) A scheme framed under sub-section (1) 
may provide for — 

(a) the manner in which compulsory de- 
posits shall be made; 

(b) the documents to be issued.to parsons 
by whom deposits have been made as evidenos 
of such deposits; 

(c) the authority or authorities by or through 
whom the deposita may be collected; 


(d) the nomination cf any person to receive 
the amount standing to the oredit of a de. 
‘positor in the event of hia death or in cancella. 
ion or change of such nomination; 

(e) the issue of duplicate of any document 
issued as evidence of any deposit in the event 
of loss or destruction of the original and the 
fee (not exceeding two rupaes) on the psyment 
of which such duplicate may be issued; 

(t) any other matter which may be neces. 
gary or proper for the effective implementa- 
tion of the scheme, 


(3) The Central Government may by noti- 
fication in the Official Gazette, add to, amend 
or vary any scheme framed under sub.rec. 
tion (1). 


' (4) A scheme framed under sub- goelion (1) 
or a notification issued under sub-section (3) 
may provide that all or any of its provisions 
shall take effect either prospectively or retros. 
pectively on such date as may be specified in 
thig behalf in the acheme ox notification. 


(5) Any scheme framed under sub-section (1) 
or any notification issued under su’. section (3) 
shall have effect notwithstanding anything 
contained in any law for the time being in 
foros (other than this Act) or any instrument 
having effect by virtue of any law okher than 
this Act. 


(6) Every soheme framed under sub.sec- 
tion (1) and every notification issued under 
sub.geation (3) shall be laid, as 800n: a8 may be, 
after it i8 framed or issued before each House 
of Parliament while it ig in session for a total 
period of thirty dsya which may be compris- 
ed in one session or in two or more successive 
sessions, and if before the expiry of the session 
immediately following the session or the suo. 
cessive sessions aforesaid, both Houses agree 
in making any modification in the seheme or 
nollfication or both Houses agree that the 
scheme or notification should not be framed or 
issued, the acheme or notification shall there. 


after bave effeot only in such modified form . 
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or be of no. éffeot, as the Gage may’ bo; 80, 
however, that any- auch. modification or annul. 
ment shall be. without prejudice to the validity 
of anything previously. done under thet scheme 
or notification, : um 


20. Power to remove difficulties, 


If any diffiaulty arises in giving affect to . ° 


the provisions of this Act, the Oentral Govern. 
ment may, by order, not ino dusiatent with 
the provisions of tbis Aot, remove the diffi. . 
culty : 

Providel that no such order chall be made 
after the expiry of a period of two years from - 
the commencement of thia Act. 


21, Repeal and saving. 

(L) The Comoulsory Deposit Schema (Income- 
tax Payers) Ordinance, 1974, ia hereby re. 
pealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the Ordinance 
80 repealed shall be deemed to have been done 
or taken under the corresponding provisions 
of this Act. 


SHE DULE 


[Sae section 4 (1)] 


RATES OF COMPULSORY DEPOSIT 
(1) Where theourrent 4 per cent. of the our. 
income exaeeds Hs. rent income; 
15,000 but does not 
exceed Bs, 25,000 
(2) Whece the current 
income exceeds Ra. 


Rs. 1,000 plus 6 per 
cent of the amount by 


25,000 but does not which the current 
exceed Rs. 70,000 incomes exveeds 
Bs. 26,000; 


(3) Where the our. 
rent income exceeds 


Ra, 3,700 plus 8 per 
cent of the amount by 


‘Bs. 70,000 which the current 
income exceeds 
Ra, 70,000; 


Provided that where the cnurrenk income 
exceeds Re. 15,000 but does not exceeds 
Ba. 15,620 the compulsory deposit shall in no 
case excesd the amount by which the current 
income exceeds Ba. 15,000: 

Provided further that where in the cage of 
any depositor the amonnt of compulsory de. 
posit calculated in accordance with the fore. 
going provision is less than Re. 100, it shall 
not be necessary for him to make such deposit. 


Exzplanation.—In this Schedule, ourrent 
income” has the meaning assigned to it in 


` sub-section (3) of section 4. 
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THE UNIVERSITY OF 2 
HYDERABAD ACT, 1974 


(Act No. 39 of 1974)** 
[3rd September, 1974.] 


An Act to establish and incorporate a 
teaching University in the State ot 
Andhra Pradesh and to provide for 
matters connected therewith or inci- 
dental thereto. 


BE it enacted by Parliament in the Twenty- 


fifth Year of the Republic of India as fol- 
lo g8:— 


1. Short title and commencement, 


(1) This Act may be called THE UNIVER- 
SITY OF HYDERABAD AOT, 1974. 


(2) It shall come into force oa such date as 
the Central Government may, by notification 
in the Official Gazatte, appoint. 


2. Definitions. 


In this Aok, and in all Staiutes made 
hereunder, unless the context otherwise 
requires,— 

(a) “Academio Oouncil" means the Aca. 
demic Council of the University; 


(b) "academic staff" means such categories 
of s:aff as are desigaated &! academico staff by 
the Ordinances: 


(c) "Board of Studies” means the Board of 
Studies” of the University: 


(d) “Ohanosllor”, ''Viee-Chancellor” 


and 
“Pro. Vise-Ohancellor” mean, 


regpeotively, 


the Obancellor, Vice Chancellor ani Pro. Vice. 


Ohaacellor of the University; 


(e) “College? means a College maintained 
by the University; 


(i) "Oourt" means the Court of the Univer. 
sity y: 


(g) “Department” means a Department of. 


Stadies, and includes a Oeatre of Studies; 


(b) ` 'employee" meana any person appointed 
by the University, and includes teachera and 
other staff of the University; 

(i) "Executive Council” means the Execu. 
tive Council of the University; 

(j) "Hall" means a unit of residence or of 
corporate life for the stulents of the Uaiver. 
aisy, Oollege or Inatitation, provided, main 
tained or recognised by the University; 

(k) "Institution" means an academic insti. 


tution, not being a College, maintained by the 
University; 


[**| Received the assent of the President on 8-9. 
1974, Act published in Gar, of India, 8-9- 
1974. Part II-B. 1, Ext.: p. 611. 


For Statement of Objecta and Reasons, ace Gaz., 
of India, 89-7-1974, Part II-B. 3, Ext., p. 778. 
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- (1) “Principal” means the Head of a College 


. ran Institution; 


(m) "recognised institution’ means an 
institution of higher learning recognised by 
the University: 

(n) "recognised teachers" means persons 
working inany recognised institation or in any 
Institution associated with the University and 
recognised by the University for the purpose 
of imparting inatruotion or conducting research 
or both; 

(o) ‘School’ means a School of Studies of 
the University; 

(p) Statutes”, *'Ordinsnoes" and ''Regula- 
tions” mean, respectively, the Statutes, Ordi. 


nances and Regulations of the University for 
the time being in force; 


(q) "teachers of the University” means 
Professors, Readers, Lecturers and such other 
persons as may be appointed for imparting 
instruction or conducting research in the 
University or in any College or Institution 
maintained by the University and designated 
as teachers by the Ordinances; 

(r) University” means the University of 
Hyderabad. 


3. The University. - 


(1) There shall be established, in the State 
of Andhra Pradesh, a University by the nama 
of “University of Hyderabad”. 


(2) The headquarters of the University 
shall be at Hyderabad and it may establish 
campuses at auch other plates within itg juris. 
diction as it may deem fit, 


(3) The first Chancellor and the firat Vice. 
Chancellor and the first members of the Court, 
the Executive Counei and the Academic 
Council and all persons who may hereafter 
become such officers or members, so long as 
they continue to hold such office or member. 
ship, are hereby constituted a body corporate 
by the name of "University of Hyderabad". 


(4) The University shall have perpetual 
gucossBion and a common seal, and shall sue 
and be sued by the said name. 


4. Objects. 


The objects of the University shall be to. 
disseminate and advance knowledge by provid.. 
ing instructional and research facilities in such- 
branches of learning a3 it may desm fit and 
by the example of its corporate life, and, in 
particular, to make special provisions for 
integrated courses in humanities snd science 
in tho educational programmes of the Univer. 
sity and to take appropriate meagurea for pro. 
moting interdisoiplimary studies and research 
in the University, 
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5. Powers of the University. 

The University shall have the following 
powers, namely ;— 


(1) to provide for instructions in such 
branches of learning as the Univeraty may, 
from time to time, determine and to make 
provision for vesearch and for the advance- 
ment and dissemination of knowledge; 


(2) to grant, subjest to such conditions as 


the University may determine, diplomas or `. 


certificates to, and confer degrees and other 
academic distinctions on the basis of examina. 
tions, evaluation or any other method of test. 
ing, on persons, and to withdraw any such 
diplomas, certificates, degrees or other acade. 
mio diatinetions for good and sufficient cause; 


(3) to organise and to undertake extra. 
moral studies and extension services; 

(4) to confer honorary degrees or other dis. 
tinctions in the manner prescribed by the 
Sta tates; 

(5) to provide instruction, including corres. 
pondence and such other courses, to such 
parsons as are not members of the University, 
ag it may determine; 

(8) to institute Principalships, Professorships 
Readerships, Leaturerships, and other teaching 
or &csdemio posts required by the University 


and to appoint persons to suck Principalships, . 


Professorships. Readerships, Lecturerships. or 
other posts; 

(7) to recognise an Institation of higher 
learning for such purposes as the University 


may determine and to withdraw such re?ogni. 


tion; . 
(8) to recognise pérsons working i any 


"recognised institution or in any Institution. 


associated with the Univergliy for imparting 
instruction or supervising research or both, 
and te withdraw such recognition; 

(9) to appoint persons working in any other 
University or organisation as teachers of the 
University for & specified period; 

(10) to create administrative, ministerial 
and other posts and to make appoint 

: thereto; 

(11) to co-operate or collaborate or asso- 


ciate with any other University or authority ` 


or instituon of higher learning in such 
manner and for such purposes ag the Univer- 
pity may determine; 

(19) to establish such campuses, special 
centres, specialised laboratories or other units 
for research and instruction ag are, in the 
opinion of the University, necessary for the 
furtherance of its objects; 


(13) to institute and award fellowships 
scholarships, studentships, medals and prizes; 
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(14) to establish and maintain Oolleges, 
Institutions and Halls; 

(15) to make provision for research and 
advisory services; and for that purpose to 
enter into auch arrangements with other fusti- 


- tutions or bodies as the University may deem 


necessary ; 

(16) to declare a College an Institut/on or 
a Department ai an autonomous College or 
Institution or Department, as the esse may be; 


(17) to determine standards for. admisaion 
into the University, which may include exami. 
nation, evaluation or any other method of 
testing; 

(18) to demand and receive payment of fees 
and other charges; 


- (19) to supervise the residences of the 
students of the University and to make 
arrangements for promoting their health and 
general welfare; 


(20) to make special arrangementa in res. 
pect of women students as the University may 
consider desirable; 

(21) to regulate and enforce descipline 
among the employees and students of the 
University and take such disciplinary measures 
in this regard as may be deemed by the 
University to be necessary; 

(22) to make arrangements for promoting 
the health and general welfare of the em- 
ployees; 

(23) to receive donations and to aoquire, 
hold, managed and dispose of any property, 
movable. or immovable, including trust and 
endowment properties.for the purposes of the 
University; 

(24) to borrow, with the approval of the 
Central Government, on the security of the 
property of the University, money for the 
purposes of the University; 

(25) to do’ all such other acts and things as 
may be necessary, incidental or condusive to 
the attainment of all or any of the objects of 
the University. 
6. Jurisdiction. 

(1) The jurisdiction of the University shall 
extend to the whole of the State of Andhra. 
Pradesh. 

(2) No institution affiliated to or associated 
with or maintained by any other University im 
the State of Andhra Pradesh shall be recoguig- 
ed by the University of Hyderabad for any 
purpose eXoept with the prior approval of the 
Government of the State of Andhra Pradesh 
and the concerned University. 


7. University open to all classes, cestes. 
and creed, 

The University shall be open to pereons of 

either gex and of whatever race, creed, casie, 


+ 
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or claes, and it shall not be lawful for the 
University to adopt or impose on any person 
any teat whatsoever of religious belief or pro. 
fession -in order to entitle him to be admitted 
therein a3 a teacher or studant, or to hold any 
office therein, or -to graduate theraat or to 
enjoy or exercisa any privilege thereof : 


Provided that nothing in this scotion shall 


ba deemel to prevent the University from 
making special provisions for aimi:sion of 
students of the weake: sections of the people 
and, in particular, of the Scheduled Oasies 
and the Sohednled Tribes. 


8. Visitor. 


(1) The Preaident of India shall be tha 
Visitor of the University. 


(2) The Visitor shall have the right bo cause 
an inspsction. to be made by such person or 
persons as he may direct, of the University, 
ita buildings, laboratories and equipment, and 
of any College or Institation maintained -by 
the University; and also of the examinations, 
teaching and other work conducted or done 
by the University and to cause an inquiry to 
be made in like manner in respect of any 
matter connected with the administration or 
finances of the University, Oolleges or Insti- 
tutions. 


(3) The Visitor shall, in every case, give 
notice to ths University of his intention to 


canse an inspection or inquiry to be made and - 


on receipt of such notice, the University shall 
have the right to make such representations 
to the Visitor, as it may consider necessary. 


(4) After considering the representations, 
if any, made by the University, the Visitor 
may cause to ba made such inspection or 
inquiry as is referred to in sub-section (2). 


- (6) Where any. inspeotion or inquiry has 
been caused to be made by the Visitor, the 
"University shall be entitled to appoint a 
representative who ehall have the right to be 
present and to be heard at guch inspection or 
inquiry. 

(8) The Visitor may, if the inspection or 
inquiry is made in respect of the University 
or any College or Institution maintained by 
it, address the Vice-Chancellor with reference 
to the result of such’ inspection or inquiry, 
and the Vica.Ohanosllor shall communicate 
to the Executive Council the views of the 
Visitor with auch advice as the Visitor may be 
pleased to offer upon the action to be taken 
thereon. f 

(7) The Executive Council shall communi- 
sate through the Vise-Chanoallor to the Visitor 
such action, if any, as it proposes to take or 
has been taken upon the result of such 
inspection or inquiry. 
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(8) Where the Executivo Council doss not. 
within a reasonable time, take action to the 
satisfaction of the Visitor, the Visitor may, 
afier considering any explanation furnished, 
or representation made by the HExegutive 
Council, issue such directions as he may think 
fit end the Hxemtivs Council shall comply 
with such direotiona. 

(9) Without prejudice to the foregoing pro.. 
visions of this section, the Visitor may, by 
order in writing annul any proseeding of the 
University which is not in conformity with. 
this Aot, the Statutes or Ordinances : 

Provided that before making any such, 
order, he shall oall upon the University to. 
show Gauss why sach an order should not be 
made, and, if any cauge is shown within a 
reasonable time, he gha!l consider the same. 


(10) The Visitor shall have such othe:- 
powers as may be prescribed by the Statute, 


9. Chief Rector. 

The Governor of the State of Andhra, 
Pradesh shall be the Chief Rector of the. 
University. 


10. Officers of the University. i 

The following shall be the officers of the 
University :— 

(1) The Ohancellor; 

(2) The Vice-Chancellor; 

(3) The Pro.Vice-Chancellor or, if more 
than one are appointed, the  Pro.Vioe. 
Ohancellors; f 

t The Deans of Schools; 

(5) The Registrar; 

(6) The Finance Officer; and“ 

(7) Such other officers as may be declared 
by the Statutes to be officers of the University. 


11. The Chancellor. 

(1) The Ohanoellor shall be appointed by 
the Visitor in. such manner ag may be pres. ` 
eribed by the Statutes. 

(2) The Chancellor shall, by virtue of his- 
office, be the Head of the Univeraity. 

(3) The Obancellor shall, if present, pre:ide 
at the convocation of the niveo d held for 


: conferring degrees. 


12. The Vice-Chancellor. 


(1) The Vice-Chancellor shall be appointed 
by the Visitor in such manner se may be. 
prescribed by the Statutes. 

(8) The Vios-Chancellor shall be the princi- 
pal executive and academic officer of the. 
University, and shall exeroise general super. 
vision and control over the affairs of the 
University and give effect to the decisions of 
all the authorities of the University. 


. dy the Statutes. 
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(3) The Vice-Chancellor may, if he ig of 
«opinion that immeliate action is necessary on 


any matter, exercise any power conferrei on. 


sany authority of the University by or under 
shis Act and shall report to such authority 
the action taken by-him on such matter: 

Provided that if the authority concerned ia 
xof opinion that such action ought not fo have 
been taken if may refer the matter to the 
“Visitor , whose decision thereon shall be final: 

Provided further that any pereon in the 
arvice of the University who ia aggrieved by 
the action taken by the V:ce-Obancellor under 
this sub-section shall have the right to appeal 
against such action to the Executive Council 
within three months from the date on which 
edlecision on such action is sommunicated to 
him and thereupon the Executive Counoil 
"may confirm, modify or reverse the action 
ttaken by the Vice-Ohancellor, 

(4) The Vice-Ohancellor shall exercise such 
"other powers and perform auch other functions 
-a3 may be precribed by the Btatates or Ordi. 
ences, 


13. The Pro-Vice.Chancellors. ` 

Every Pro.Vice-Ohancallor shall be appoint. 
ad in such manner and shall exercise such 
powers and perform such duties as may be 
‘prescribed by the Statutes. 

14. Deans of Schools. 

Every Dean of a School shall be appointed 
jin such manner and shall exercise such powers 
end perform such duties as may be prescribed 
by the Statutes. 

13. The Registrar. 

(1) The Registrar shall be appointed’ in suth 
"manner &8 may be prescribed by the Statatep. 

(2) The Registrar shall have the power t0 
-nter into agreements, sign documents and 
authentisate racorda on behalf of the Univer. 
ity and shall exercise Buch other powera and 
4perform such other duties as may be prescribed 
by the Statutes. 

46. The Finance Officer. 

: The Finance Officer shall be appointed in 
-guch manner and shall exercise such powers 
‘ani perform such duties as may be prescribed 
17. Other officers. 


The manner òf appointment and powers and 
-duties of other officers of the University shall 
be prescribed by the Statutes, 


18. Authorities of the University. 

The following shall be the authorities of the 
University :— 

(1) Tbe Court; 

{2) The Executive Council; 
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(3) The Academic Council: 
(4) The Boarda of Schools; and 


(5) Such other authoritie:a3 may be declar- 
ed by the Statutes to be authorities of the 
University. 

19. The Court. 


(1) The constitution of the Court and the 
term of office of ii: members shall ba pres. 
cribed by the Statutes. 


(2) Bubject to the provisiona of this Aot, 
the Oourt shall have the following powers and 
functions, namely :— 


(a) to review, from time to time, the broad 
policies and programmes of the ‘University 
and to suggest measures for the improvement 
and development of the University: 


(b) to consider and pasa regolitions on the 
annual report and the annual accounts of the 
University and the audit report on such 
accounts; 

(c) to advise the Visitor in respect of any” 
matter which may be referred to it for advice; 
and 

(d) to perform such other functions aa may 
be preseribed by the Statutes. 


1 


, 20. The Executive Council. 


(1) The Academic Council shall be the prin. 
cipal aecademie body of the University. 


(2) Tha constitution of the Executive Coun- 
cil, the term of office of its members and ita 
powers and functions shall be prascribed by 
the Statutes. 


21. The Academic Council. 


(1) The Aeidemic Council shall be the 
prineipal academia body of the University and 
shall, subject to the provisions of this Act, the 
Statutes and Ordinances, co-ordinate and exer. 
oise general supervision over the senno nie 
policies of the Univeraity. 


(2) The constitution of ihe Academic Coun. 
cil, the term of office of its members and ita 
powers and funetions shall be prescribed by 
the Statutes, 


22. Other authorities of the University. 


The constitution, powers and fanctioas of. 
the Boards of Schools and of such other autho. 
rities as may be declared by the Statutes to 
be authorities of the University, shall be pre. 
scribed by the Statutes. 


23. Planning Board. 


(1) There shall be constituted a Planning. 
Board of the University which shall advise: 
generally on the planning and development of 
the University and keep under review the 
standard of eduestion and research in the 
University. 
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(2) The constitution of the Planning Board 
and the manner of appointment of its mem. 
bera shall be prescribed by the Statutes. 


(3) The Visitor may determine a date with 
-ffeot from which the Planning Board shail 
atand dissolved. 


24. Statutes. 


Subject to the provisions this Act the Sta- 
tutes may provide for all oc any of the follow. 
ing matters, namely :— 


(a) the constitation, powers and funotion: of 
the authorities and other bodieg of the Univer. 
sity, as may be constituted from timo to time; 


(b) the election and continuance in office of 
the members of the said authorities aud 
bodies. the filling of vacancies of members, 
and all other matters relative to those autho. 
rities and other bodies for which it may be 
-necessary or desirable to provide; 


(c) the appointment, powera and (:‘.7a of 
the officers of the University and their emola. 
ments and other terms and conditions of 
Service; 

(d) the appointment of teasher3 of the 
University and other academic ataff and their 
emolumentis and other terms and conditions 
of service; 

(e) the appointment of teachers and other 

' academic staff working in any other University 
‘or organisation for a specified period for 
' undertaking a joint project; 

(f) the conditions of service of employees 
‘including provision for pension, insurance and 
provident fond, the mannor of termination of 

- :8ervice and disciplinary action, 
(g) the prinsiples governing seniority of 
: Service of employees; 


(h) the prosadure for arbitration in cases of. 


` dispute between employees or students and 
the University; 

(i) the prosedure for appeal to the Exeou- 
‘tive Council by any employee or student 
' against the action of any officer or authority 
' of the University; 

(j) the establishment and recognition of 
‘Btudents’ Union or assotiationa of teachers, 
cademic staff or other employess; 

(k) the participation of students in the 
: Affairs of the University. 


(1) the conferment of honorary degroes; 


(m) the withdrawal of degree» diplomas, 
sertificates and other academio distinctions; 


(n! the institution of fellowships, scholar- 
* Ship: studentships, medals and prizes; 


(o) the maintenance of discipline among the 
studenta; 
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(p) the establishment and. abolition of 
Bohools, Departments, Halls, Colleges and 
Institutions; : 

(q) the extent of autonomy which a College, 
Institution or Department may have and the 
matters in relation to which such autonomy 


“may be exercised; 


(r) the delegation of powers vested in the 
authorities or officera of the University; and 

(a) all other matters which by this- Act are 
to be, or may be, provided by the Statutes. 


25. Statutes how made. 


(1) The firat Statates are those set out in 
the Schedule, 


(2) The Executive Council may, from time 
to time, make new or additional Statates or 
may amend or repeal tha Statutes referred to . 
in sub section (1): 


Provided that the Exesutive Council shall 
not make, amend or repeal any Statute affec- 
ting the status powers or oonstitution of any 
authority or the University until such autho. 
rity has been given an opportunity of ex- 
pressing an opinion in writing on the proposed 
changes, and any opinion ao expressed shall be 
considered by the Executive Coanoil. 


(3) Every new Statute or addition to the 
Statutes or any amendment or repeal ofa 
Statute shall require the approval of the 
Visitor who may sesent thereto or withhold 
assent or remit the same to the Hxeoutive 
Council for consideration. 


(4) A new Statute or a Statute amending 
or repealing an existing Statate shall have 
no validity unless it has been assented to by 
the Visitor. 


(B) Notwithstanding anything contained in 
the foregoing sub-cections, the Visitor may 
make new or additional Statutes or amend or: 
repeal tbe Statutes referred to in sub-set- 
tion (1) during the period of three years im. 
mediately after the commencement of this 
Act : 

Provided that the Visitor may, on the ex- 
piry of the said period of three years make 
withia one year from the date of such expiry, 
Such detailed Statutes as he may consider ne- 


'gessary and sith detailed Statutes shall be 


laid before both Houses of Parliament. 


26. Ordinances. 


(1) Subject to the provisions of this 
and the Statutes, the Ordinances may 
for all or any of the following og 
namely :— yo 

(a) the admission of students to th 
sity and their enrolment aa such} D 
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(b) the courses of study to be laid down for 
‘all degrees, diplomas and certificates of the 
‘University; 

(c) tha award of degrees, diplomas, certi. 
ficates and other academic distinctions, the 
qualifications for the same and the means to 
be taken relating to the granting and obtaining 
of the same; ^*^ 

(d) the fees to be charged for courses of 


study in the University and for admission to : 


the examinations, degrees and diplomas of the 
University; i 

(e) the conditions of award of fellowships, 
scholarships, studentships, medals and prizes; 

(f) the conduct of examinations, including 
the term of office and of appointment and the 
duties of examining bodies, examiners and 
moderators; 

(g) the conditions of residence of the stu. 
dents of the University; _ 

(b) the special arrangements, if any, which 
may be made for the residence, discipline and 
teaching of women stodents:and the pres. 
cribing of special courses of studies for them; 

(i) the appointment and: emoluments of 
employees other than those for whom provi- 
Bion hag been made in the Statutes; 

(ij) the establishment of Centres of -Studies, 
Boarda of Studies, Special Centres, Specialised 
Laboratories and other Committees; 

'(k) the terms and conditions of the recogni. 


tion of Institutions of higher learning and its. 


withdrawal; 

(1) the terms and conditions on which per- 
sons working in any recognised Institution 
or in any Institution associated with the Uni- 
versity may be recognised as teachers and for 
withdrawing Buch recognition: 

, (m) the manner of co-operation of collabo. 
ration or association with other Universities, 
authorities or Institutions. of higher learning; 

(n) the creation. composition ani functions 
of any ‘other body which is considered nenes. 
gary for improving the scademio life of the 
- ‘University; 

z(o) such other ierms and conditions of ser. 
wice of teachers and other academio staff as 
are not presiribed by the Statutes; 

(p) the management of Colleges and Insti. 
tutions established by tha University; and 

(q) all other matters which by this Act or 
the Statutes may be proviled for by the 
Ordinances. Ra 


. (8) The firgt Ordinances shall be made by 
the Vice-Chancellor with the previous approval 
of the Central Government and the Ordi. 
^. panoer so’ made may be amended, repealed 
: or added to-at any time by the Executive 
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Council in the manner presoribed by the 
Statates, 


27. Regulations. 

The authorities of the University may make 
Regulations o»ngietent with this Act, the Bta- 
tutes and the Ordinances for the conduct of 
their own business and that of the Oommittees 
appointed by them and not provided for by 
this Act, the Statutes or the Ordinances in the- 
manner prescribed: by the Statutes. 


28. Annual report. 

(1) The annual report of the University 
shall be prepared under the direction of the 
Executive Council and shall be submitted to 
Court on or after such date as may be prea. 
cribed by the Statutes and the Court shalb 
consider the report in its annual meeting. 

(2) The Court shell submit the annual re- 
port to the Visitor along with iis comments. 
if any, 

29. Annual accounts. 

(1) The annual account: and balance-sheet 
of the University shall be prepared under the 
directions of the Executive Council and shall 


. once at-least every year and at intervals 


of not more than fifteen months be audited 
Ü the Comptroller and Auditor. General .of 
dia 


(2) The annual accounts when audited shalt 
be published in the Gazette of India and a 
copy of the accoun'a together with the report 
of the Comptroller and Auditor-General shalk 
be submitted to the Court and the Visitor 
along with the observations of the Executive 
Council. 


(3) Any observations made by the Visitor on 
the annual accounta shall be brogght to the 
notice of the Court and ihe observations of 
the Court, if any, shall, after being consider. 
ing by the Executive Council, be submitted to 
the Visitor.- E ‘ 


(4) A copy of the acoonnta together with 
the report of the Comptroller and Auditor. 
General. of India, as submitted to the Visitor, 
shall also be submitted to the Central Govern. 
ment who shall, as soon as may be. cause the 
same to be laid before both Houses of Parlia. 
meni. k E 


30. Conditions of service of employees. 

(1) Every employee shall be appointed 
under a written contract which shall be lodged 
with the University and a copy of which shalt 
be furnished to the qmployee concerned. 


(2) Any dispute arieing out of a contract 
between the University anl any employee 
shall, at the request of the employee, be refer. 
red to a Tribunal of Arbitration consisting’ of 
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one member appointed by the Executive 
Council, one member nominated by. the 
employee concerned and an umpire appointed 
by the Visitor. The deoition of the Tribunal 
shall be final, àn1 no euis shall lie in any civil 
court in respect of the matters decided by the 
Tribunal Every such request shall be deemed 
to be a submission t3 arbitration, upon the 
terms of this section, within the meaning of 
the Arbitration Act, 1940. 


31. Procedure of appeal and arbitration 
in disciplinary cases against stu- 
dents. 


(1) Any student or candidate for an exami. 
nation whose name has been removed from 
the rolls of the University by the orders or 
resolution of the Vice.Chandellor, Discipline 
Committee or Hxaminition Committee, as the 
Case may be, and who has been debarred from 
appearing at the examinations of the Univer. 
sity for more than one year, may, within ten 
days of the date of receipt of such orders or 
copy of such resolution by him, appeal to the 
Executive Council and the Executive Council 
may confirm, modify or reverse the decision 
of the Vice-Ohancellor or the Committee, as 
ihe case may be. ` 


(2) Any dispute arising out of any dieci. 
plinary action taken by the University against 
e student shall, at the requeat of such student, 
be referred to a Tribunal of Arbitration and 
the provisions of sub.section (2) of section 30 
shall, as far ag may be, apply to a reference 
made under this sub.section. 


32. Right to appeal. 


Every employee or student of the Univer. 
gity ahall, notwithstanding anything contained 
in thia Act, have a right to appeal, within such 
time as may be prescribed by the Statutes, to 

` the Eixeoutive Council against the decision of 
any officer or authority of the University and 
thereupon the Executive Oouncil may con. 
fitm, modify or reverse the decision appealed 
against, 


33, Provident and pension funds. 


(1) The Univer&ity shall constitute for the 
benefit of ita employees such pension or pro. 
vident fund or provide such insurance schemes 
ag if may deem fit in such manner and subject 
to Such conditions a3 may be prescribed by 
the Statutes, 


(2) Where such provident or pension fund 
has been go constituted, the Central Govern. 
ment may declare that tho provisions of tho 
Provident Funds Act, 1925 shall apply to 
such fand, as if it were a Government provi. 
deni fund. 
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34. Disputes as to constitution of Univer- 
sity authorities and bodies. 

Tf any question arises a3 to whether any 
person has been duly elected or appointed as, 
or is entitled to be, & member of aay autho. 
rity or other body of the University, the 
matter ehall ba referred to the Visitor whose 
decision thereon chall be final. 


35. Constitution of Committees, 


Where any authority of the University is 
given power by this Act or the Statutes to 
appoint Committees, such Committees shall, 
gave as otherwise provided, consist of the 
members of the authority concerned and of 


- such other persons (if any) as the authority in 


each cage may think fit. ' 


35. Filling of casual vacancies. 


All casual vacancies among the’ members 
(other than ex officio members) of any autho. . 


‘riby or other body of the University shall bo 


filled, as soon as conveniently may be, by the 
person or body who appointed, elected or co. 
opted the member whose place has become 
vacanh and the person appointed elected or 
co.opted to a casual vacancy shall be member 
of such authority or body for the residue of 
the term for which the person whose place he 
fills would have been à member. 


31. Proceedings of University authorities 
bodies not invalidated by vacan- 
: cies. 


No act or proceedings of any authority or 
other body of the University shall be invalid 
merely by reason of the existence of a Vacancy 
or vacancies among its memberg, 


38. Protection of action taken in good 
faith, 


No suit or other legal proceeding shall lie 
against any officer or employee of the Univer- 
sity for anything which ig in good faith done or 
intended to be dons in pursuance of any of 
the provisions of thia Act; the Statutes or 
Ordinances. 


39. Mode of procf of University record. 


A copy of any receipt, application, notice, 
order, proceeding, rezolution of any authority or 
Committee of the University, or other dogu- 
ments in possession of the University or any 
entry in any register duly maintained by the 
University, if certified by the Registrar, shall be 
received ag prima facie evidence of auch receipt, 
application notice, order, proceeding or resolu. 
tion, documents or the existence of entry in the 
register and shall be admitted as evidence of 
the matters and transactions therein where 
the original thereof would, if produced, have 
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been admissible in evidence, notwithstanding 
anything contained in the Indian Evidence 
Act, 1872 orin any other law for the time 
in force. Ne: 

40. Power to remove difficulties. 

If any difficulty arises in giving effect to 
the provisions of this Act, the Oentral Gov. 
ernment may, by order. published in the 
Official Gazette, make such provisions, not 
inconsistent with the provisions of this Act, 
as appear to ib to be necessary or expedient 
for removing the difficulty : 

Provided that no such order shall be made 
under this section after the expiry of three 
years from the commencement of this Ack. 


41. Transitional provisions. 


. Notwithstanding anything contained In this 
: Act and the Statutes — 


(a) the first Chancellor ani the firat Vige- 


Chancellor shall be appointed by the Visitor 
and each of the eaid Officara shsll hold office 
for a term of five years; 

(b) the first Registrar and the first Finance 
Officer shall be sppointed by the Visitor and 
each of the seid officers shall hold office fora 
term of three years; 


(c) the first Court and the first Executive | 


Council shall consist of not more than thirty 
members and eleven members respectively, 
who shall bs nominated by the Visitor and 
chall hold office for a term of three yeara; 

(d) the Academic Council shall consist of 
not more than twenty.ons members, who 
ehall be nominated by the Visitor and shall 
hold office for a term of three years: 

Provided that if any vacancy occurs in the 
above Offices or authorities, the same shall 
be filled by appointment or nomination, as 
the cage may be, by the Visitor, and the per- 
gon so appointed or nominated shall hold 
office for so long as the officer or member in 


. , whose place he is appointed or nominated 


would have held office, if such vacan:y had 
not occurred; 

(e) the first Academic Council shall be 
constituted on the expiry of a period of one 
year from the commencement of this Act and 
during the eaid period of one year, the powers 
of the Academia Council shall be performed 
by the Planning Board constituted under seo. 
tion 83. ' 


THE BOHEDULE 
[ See section $5 (1) ] 
Tae BraTUTB8 OF THE UNIVERSITY 
1. The Vice-Chancellor. 


(1) The Vice-Chancellor shall be a whole. 
time salaried officer of the University. 
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(2) The Vice.Chancellor shall hold office 
for a term of five yeara from the date on 
which he enters upon his office : 

Provided that the Visitor may dizeot that 
a Vice-Chancellor, whose term of office has 


‘expired, shall oontinue in office for such 


period, not exceeding & total period of one 
year, ag may be epecified in the direotion. 


(3) Notwithstanding anything contained in 
slanse (2), & person appointed as Vice Ohan. 
cellor shall, if he attains the age of sixty.fivo 
years during the term of his office or any 
extension thereof, retire from office, 


(4) The emoluments and other terms and 
conditions of service of the Vice.Thancellor 
shall be as followa:— i 

(i) There shall be paid to the Vise-Chan- 
cellor a salary of three thousand rupee; per 
mensem and he shall be entitled, without 
payment of rent, to use a furnished residence 
throughout hia term of office and no charge 
shall tall on the Vice-Ohancellor pergonally 
in respect of the maintenance of such resi- 
dence. $ 

(ii) The Vice.Chancellor shall be entiiled 
to such terminal benefits and allowances as 
may be fixed by the Executive Council with 
the approval of the Visitor from time to time: 

Provided that where an emplogee of — 

(a) the University: or 

(b) any other University or Oollega or 
Institution maintainel by, or affiliated to, 
that University, 


is appointed as Vice-Chancellor, he shall be 
allowed to continue to contribute to the provi. 
dent fund to which he is & subscriber, and the 
contribution of the University shall be limited 
to what he had been contributing immediately 
before his appointment as Vice.Ohanoellor. 

(iii) The Vice-Ohancellor shall be entitled 
to travelling allowances at such rates as may 
be fixed by the Executive Council. 

(iv) The Viee.Chancellor shall be entitled 
io leave on full pay for one.eleventh of the 
period epent by him on active service. 

(v) The Vice.Chancellor shall also be sn. 
titled, on medical grounda or otherwise, to 
leave without pay fora period not exceeding 
three months during the term of his office: 

Provided that such leave may be converted 
into leave on full pay t£» the extent to which 
he is entitled to leave under gub clause (iv). 

(5) If the office of the Vice-Chancellor be. 
Omes vacant due to death, resignation or 
otherwise or if he is unable to perform his 
duties owing to absence, illness or any other 
cause, the Pro-Vice-Ohancellor or if there are 
more than one  Pro.Vice.Ohancellora, the 
genior.most Pro. Vite- Chancellor, ehall perform 
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the duties of the Vics-Ohancellor until a new 
Vice Chancellor assumes office or until the 
existing Vice Ohanecllor attends to the duties 
of his office, as the case may be: 

Provided that if a Pro-Vice.Chancellor is 
not available, tha senior most Professor shall 
perform the duties of the Vice-Ohancellor. 


2. Powers and duties of the Vice.Chan- 
cellor. 


(1) The Vica-Chancellor shall be ex officio 
Chairman of tha Court, the Executive Counoil, 
the Academic Council and the Finance Oom. 
mittee, and shall, in the absence of the Ohan. 
cellor, preside at the Oonvosations of the 
University held for conferring degrees. The 
Vice.Ohaneellor shall be éntitled to be present 
at, and to addre33, any meeting of any autho. 
rity or othar body of the Univeraity, but shall 
not be entitled to vote thereat unless he is a 
me nber of such authority or body. 


(2) It shall ba the daty of the Vice.Ohan. 
cellor to see that thia Act, these Statutes, the 
Ordinance: and the Begulations are duly ob. 
served, and he shall have all powers necessary 
to ensure such observance. 

(3) The Vioo.Ohancellor shall have the 
power to convene or cause to be convened 
meetings of the Court. the Executive Counsil, 
the Acidemio Oouncil ani the Finance 
Committee. 


3. Pro-Vice-Chancellors. 


(1) Evary Pro.Vice Ohaneellor shall be ap. 
pointed by tha Executive Council on the 
recommendation of the Vica.Ohancellor: 


Provided that where the recommendation 
of the Vice-Ohancellor is not acceptel by the 
Executive Council, the matter shall be refer- 
red to the Visitor who may either appoint the 
person recommended by the Vice Chancellor 
or ask the Vice-Chancellor, to recommend 
another person to the Executive Counoil: 

Provided farther that the Execative Oouncil 
may, on the recommendation of the Vice- 
Chancellor, appoint a Professor to discharge 
the duties of a Pro. Viae-Ohanoellor in addition 
to his own duties as a Profosaor. 


(2) The term of office of a Pro. Vica.Chan- 
cellor shall be such as may be decided by the 
Exesutive Council, but if shall not in any cage 
exceed five years or until the expiration of 
the term of office of tha Vice.Ohanoellor, 
whichever is earlier, an] he shall be eligible 
for re-appointment: 

Provided that a Pro-Vise.Chancallor shall 
retire on attaining the age of sixty-five years: 

Provided further that the Pro-Vies.Chan- 
cellor shall, while discharging the duties of the 
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Vice-Chancellor under clause (5) of Statute 1, 
continue in office notwithstanding the expira- 
tion of his term of office as Pro-Vice. Ohan- 
callor until a` new Vice-Chancellor or the 
Vice.Ohancellor, ag the cate may ‘be, assumes 
office: 

Provided also that when the office of the 
Vice-Chancellor becomes: vacant and there is 
no Pro. Vice-Chancellor to perform the funo- 
tions of the Vice-Obancellor, the Executive 
Council may appoint a Pro-Vice-Ohancellor 
and the Pro. Vice-Chancellor so appointed shall 
cease to hold offies as euch as soon as a Vice- 
Ohancellor i3 appointed and enters upon 
his office. 

(3) The emoluments and other terms and 
conditions of service of a Pro-Vice-Chancellor 
shall be such as may be pregoribed by the 
Ordinances, : 

(4) A Pro.Vice.Chansellor | shall assist the 
Vice.Ohanoellor in respect of such matters a3 , 
may be specified by the Vice-Chancellor in 
this behalf, from time to time, and shall also 
exercise such powers and perform such duties 
ag may bo assigned or delegated to him by the 
Vice.Ohanaellor. 


4. Registrar. 


(1) The Registrar shall be a whole-time 
salariad officer of the University. 

(2) The emoluments and other terms and 
Gonditicns of service of the Registrar shall be 
such a3 may ba prescribed by the Ordinanses: 

Provided that the Registrar shall retire on 
attaining the age of sixty years: 

Provided further that a Registrar shall, 
notwithstanding his attaining the age of sixty 
years, continue in office until his successor is 
&ppointed and enters upon his office or until 
the expiry of a period of one year whichever 
is earlier, 


(3) When the office of the Registrar ia 
vacant or when the Registrar is, by reason of 
illness, absence oe any othar canse, unable t> 
perform the duties of his office, the duties of 
the office shall bo performed by such person 
a3 the Vice.Ohancello: my appoint for the 
purpose. 

(4) (a) The Registrar shall have power bo 
take disciplinary action against such of the 
employees, excluding teachers of the Univer- 
sity and a3ademic ataf. ag may bs specified in 
the orders of the Executive Council and to 
suipend them pending inquiry, t3 administer 
warnings to them or to impose on them the 
penalty of censure or the withholding of in. 
crement : 

Provided that no such penalty shall be im. 
poaed unless the person concerned has baen 
given a reasonable opportunity of showing 
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cause agaiast the action proposed to be taken 
in regard to him. 

(b) An sp eal shall lie to the Vioe-Chan. 
cellor against any order of the Ragistrac im. 
posinz any of the penalties specified ia sub- 
elause (a), 

(e) In aoe where the inquiry disslose8 
that a punishment bsyond the powera of the 
Registrar is aalled for, the Begiatrar shall, 
-upon conclusion of the inquicy, make a report 
to the Vice-Ohancellos along with his recom- 
mendations: 

Peovided that an appesl shall lie to the 
Executive Council against an order of the 
Vige-Ohancellor imposing any panalty. 

. (6) The Registrar shall be ex officio Seore. 
tary of the Fixesutive Couacil, the Academia 
. Oounail and the Boards of S3hoola, but shall 
not be deemed to be a member of any of these 
adthorities. He shall be ex officio Member. 
Beoretary of tha Court. 

(6) It shall be the duty of the Registrar, — 

(a) to be the cu;todian of tha resorda, the 
ommon seal and such other proparty of the 
University aa the Eixecative Ooancil ghall 
com nit to his charge: 

(b) to issue all notices convening meetings 
of the Court, tha Executive Council, the Aoa- 
demic Council, the Boards of Schools, tha 
Boards of Studies, the Boards of Examiners 
and of any Committee: appoiated by the 
authorities of the University; 

(c) to keep the minutes of all the mestinga 
of the Coart, the Executive Council, the Acs- 
demie Council, the Boards of Schools and of 
any Committees appointed by the authorities 
of the University: 

(d) to aoniuet the official correspondence o! 
the Court, the Executive Council and the Aca. 
demia Counail; 

(e) to supply to tha Visitor, copies of the 
agenda of the maatinga of the authorities of 
the University as soon aa they are issued and 
the minutes of such mo»etings; 

(f) to represent the Univeraliy in suits or 
proseadings by or againat the University sign 
powars of attorney and verify pleadings or 
depute hig representative for the purpose; and 

(g) to perform such other duties as may be 
specified in these Ssatutes, the Ordinances or 
the Regulations or as may ba required, from 
time to time, by the Eixeoative Oouncil or the 
Vice-Chancellor. 


5. Finance Officer. 

(1) The Finance Offiser shall be a whole. 
time salaried officer of the University. 

(2) The emolumenta and other terms and 


conditions of service of the Finance Officer: 
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shall be such as may be prescribed by the 
Ordinances: 

Provided that a Financa Officer shall retire 
on atéa'ning the age of sixty yeara : 

Provided further that the Finance Officer, 
shall; notwithstanding his attaining the age of 
sixty years, Continue in office until his succes. 
gor is appointed and enters apon his office or 
until the expiry of a period of one year which- 
ever ia earlier. 

(3) When the office of the Finance Officer is 
vacant or when the Finance Officer is, by reason 
of illness, absence or any other oause, unable to 
perform the daties of hia offios, the duties of 
the office shall be performed by sach person 
a3 the Vice-Chancellor may appoint for the 
purpaae. 

(4) The Finance Officer shall be ex officio 
Secretary of the Finance Committee, but shall 
not be deemed to be a member of such Oom- 
mittee. . 

(5) The Finance Officer shall — 

(a) exercise general supervision over the 
funds of the University and shall advise it as 
regards ita financial policy; and 

(b) perform:guch other financial functions as 
may be assigned to him by the Executive 
Council or as may be presoribed by these 
Statutes or the Ordinances: 


Provided that tha Finance Officer shall not 
incur any expenditure or make any invest. 
ment exceeding ten thoüsad rupees without 
the previous approval of the Hxeontive 
Council. 


(6) Subject to the control of the Executive 
Council, the Finance Officer shall— 


(a) hold and manage the property and in- 
vestments ‘of the University inaluding trust 
and endowed property: 

(b) ensure that the limits fixed by the Hxe- 
cutive Ooancil for recurring and non.recur. 
ring expenditure for a year are not axcaeded 
and that all moneya are expended on the 
purposes for which they are granted orallotted; 


(c) be responsible for the preparation of an. 
nual accounts and the budget of the Univer- 
sity and for their presentation to the Hxeou. 
tive Connoil: 

(d) keep a conatant watch on the state of the 
cash and bank balances and on the state of 
investments; 

(e) watch the progress of the collection of 
revenue and advise on the methods of colles. 
tion employed: 

(I) ensure that the registers of buildings, 
land furniture and equipment are main wined 
up-to-date and that stook.checking is aonduot- 
ed, of equipment and other consumable mate. 


r 
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rial in all officera, S pecial Centres, specialised 
laboratories, Colleges and Institutions main- 
tained by the University; 

(g) call for explanation for unauthorised 
expenditure and for-othar financial irrezulari- 
ties and suggest disciplinary action against 
persons at fault; and 

(h) call for from any office, Canis; labora. 
tory, College or Institution maintained by the 
University, any information or returns that 
he may. consider necessary for the per- 


"formanca of his duties. 


(7) The receipt of the Finance Officer or of 
¢he person or persons duly authorised in this 
behalt by the Executive Council for any money 
payable to the University shall be safficient 
‘discharge for payment of such money. 


4. Deans of Schools of Studies. 


(1) Every Dean of a School of Stadies shall 
be appointed by the Vice-Chancellor from 
among the Professors in the School for a 
period of three years and he shall be eligible 
for re.appointment: ` 

Provided that a Daan on attaining the age 
of sixty years shall cease to hold office as 
atch : 

Provided further that if it any time there 
ig no Professor in a School, the Vice-Ohancel. 
for, or a Pro. Vice Chancellor if authorised by 
the Vioe-Chancellor in thia behalf, shall exer. 
«ise the powers of the Dean of the School. 


(3) When the office of the Dean i3 vacant or 
when the Dean is, by reason of illness, absence 
or any other cause, unable to perform the 
duties of his office, the duties of the office 
&hall bs performed by such person as the 
Vice.Chancellor may appoint for the purpose. 


(3) The Dean thall be the Head of the 
fBehool and shall be responsible for the con- 
duct and maintenance of the standards of 
teaching and research in the School. The Dean 
shall have such other functions as may be 


` prescribed by the Ordinances. 


(4) The Dean shall have the right to be 
present and to speak at any meeting of the 
Boards of Stadies or Committees of the School, 
a3 the dase may be, but shall not have the 
wight to vote thereat unless he is a member 
thereof. 


7. Heads of Departments, 


*'(1) Each Department shall have a Head 
who shall be a Professor and whoae duties and 
functions and terms and conditions of appoint- 
ment shall be prescribed by the Ordinances; 
Provided that if there is one or more than 
‘one Professor in any Department, the Head of 
Xhs Department shall be appointed in the 
manner prescribed by the Ordinances : 
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Provided further that in a Department 
where there is no Professor, a Reader may ba 
appointed aa Head of the Department in the 
manner pregoribed: by the Ordinances : 

Provided also that if there is no Professor. 
or Reader, in a Department, tbe Dean of the 
Faculty concerned shall act as the Head of 
that Department. i 

(2) It shall be open to a -iaido or 
Reader to decline the offer of appointment as 
the Head of the Department. tes 

(3) A person appointed aa the Head of the 
Department sahali hold office ag such fora 
period of three years and shall be eligible for 
reappointment, ae 

(4) A Head of & Department may resign 
his office at-any time during hia tenure of 
office, 

(5) A Head of a Department shall jéstosm 
such functions as may be prescribed by the 
Ordinances, 
8. Deans of Students’ Welfare: 

(1) Every Dean of Students’. Welfare shall 
be appointed from amongst the teachers of the 
University, not below the rank of a Reader, 
by the Executive Council on the recommenda. 
tion of the Vice.Chancellor. 

(2) Every Dean appointed under clause (1) 
shall be a whole time officer and shall hold 
office for a term of three years and shall. be 
eligible for re-appointment. 

Provided that the Exesutive Council may, 
if it is considered necessary, appoint, on the 
recommendation of the Vice-Chancellor, & 
teacher, not below: the rank of a Header, to. - 
discharge the duties of the Dean of Students’ 
Welfare in addition to hia duties ag auch 
teacher, and in such a case, the Executive 
Council may sanction a suitable allowance to 
be paid to him. 

(3) A person who is appointed as a | Dent of 
Students’ Welfare shall continue to hold his 
lien on his substantive post and shall be 
eligible to all the benefits that would have 
otherwise accrued to him, but for-his appoint. 
ment a1 the Dean of Students’: Welfare. 

(4) When the office of a Dean of Studente’ 
Welfare is vacaut or when the Dean of Stu.. 
dents Welfare is, by reason of illness or 
absence or any other sauge, unable to perform 
the duties of his office, the duties of the offica 
shall be performed by such person as tha 
Vice-Chancellor may appoint for the purpose. 

(6) The duties and powers of a Dean of 
Students’ Welfare shall be prescribed by the 
Ordinances. 


9. Proctors. 


(1) Every Proctor shall be appointed by 
the Executive Council on the recommendation 


H 
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of the Vice-Chancellor and shall exercise such 
powers and perform such duties as may be 
assigned to him by the Vice.Chancellor. 

(2) Every Proctor shall hold office for a 
term of two years and shall be eligible for re- 
appcintment. 


10. Librarians. 


(1) Every Librarian shall be’appointed by 
the Executive Council on the recommendation 
of the Selection Committee constituted for the 
purpose and he shall be a whole-time officer 
of the University. 

(2) Every Librarian shall exercise euch 
powers and perform such duties as may be 
assigned to him by the Executive Council. 


11. Meetings of the Court. 


(1) An annual meeting of the Court shall be 
held on a date to be fixed by the Executive 
Oouncil unless some other date has been fixed 
by the Oourt in respect of any year. 


(2) Atan annual meeting of the Court, a 
report on the working of the University during 
the previous year, together with a statement 
of the reesipta and expenditure. the balance- 
sheet, as audited, and the financial estimates 
for the next year shall be presented. ` 


(3) A copy of the statement of receipts and 
expenditure the balance.gheet and the financial 
estimates referred to in clause (2) shall be 
‘sent to every member of the Court at least 
seven days before the date of the annual 
meeting. 


(4) Twelve members of the Court shall form 
a quorum for a meeting of the Court. 

(5) Special meetings of the Court may be 
. convened by the Executive Council or the Vice- 
Ohancellor, or, if there is no Vice-Chancellor, 
by a Pro.Vice-Ohancellor, or if there is no 
Pro. Vice-Chancellor, by the Registrar. 


.12, Quorum for meetings of the Execu- 
tive Council. 


Five members of the Execulive Council 
"Shall form a quorum for a meeting of the 
Executive Council, 


13. Powers and functions of Executive 
Council. 


(1) The Executive Council shall have the 
management and administration of the revenue 
and property of the University and the con- 
duct of all administrative affairs of the Uni. 
"yersity not otherwise provided for. 

(2) Subject to the provisions of this Aot, 
these Statutes ani the Ordinances, the Exeon. 
tive Council shall, in addition to all other 
powers vested in it, have the following powers, 
namelg:— 
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(i) to create teaching and academic posta, to 
determine the number snd emoluments of 
Buch poste and to define the duties and condi- 
tions of service of Professors, Readers, Lea. 
turers, and other academic staff and Principale 
of Colleges and Institutions maintained by 
the University: 

Provided tha& no action ‘shall be taken by 
the Executive Council in respect of the number, 
qualifications and the emoluments of teachers 
and academio staff otherwise than after consi. 
deration of the recommendations of the 
Academic Council; 

(i) to appoint such Professors, Readers, 
Lecturers and other academ:o staff, aa may be 
necessary, and Principals of Oolleges and 
Iastitutiong maintained by the University om 
the recommendation of the Selection Com. 
mittee constituted for the purpose and to fill 
up temporary vacancies therein; 


(iii) to create administrative, ministeriak 
and other necessary posts and to make ap. 
pointmenta thereto in the manner prescribed 
by the Ordinances; 

(iv) to grant leave of absence to any officer 
of the University, other than the Ohancellor 
and the Vios.Chancellor, and to make neces. 
sary arrangements for the discharge of the, 
functions of such officer during his absense; 


(v) io regulate and enforca discipline among 
employees in agcordance with theae Statutes. 
and the Ordinances; 


(vi) to manage and regulate the finances, 
accounts, investments, property, business and: 
all other administrative affairs of the Univer. 
sity, and for that purpose, to appoint such 
agenta as if may think fit: 

(vii) to fix limits on the total recurring 
and the total non-recurring expenditure for 
& year on the recommendations of the Finance 
Committee; 

(viii) to invest any money balonat to the 
University, including any unapplied income, 
in such stocks, funds, shares or securities as ib . 
shall, from time to time, think fit, or in the 
purchase of immovable property in India, 
with the like powers of varying such invest- 
ments from time to time; 


(ix) to transfer or accept transfers of any 
movable or immovable property on behalf of 
the University; 

(x) to provide buildings, premises, furniture 
and apparatus and other means needed for 
carrying on the work of the University; 


(xi) to enter into, vary, carry out and 
cancel contracts on behalf of the University; 

(xii) to entertain, adjudicate upon, and, if - 
thought fit, to redress any grisvanots of the 
employees and students of the University, 
who may, for any reagon feel aggrieved; 
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(xiii) to appoint examiners and moderators 
and, if necessary to remove them, and to fix 
their fees, emoluments and travelling and 
other allowances, after congolting the Acade- 
mic Council: 


(xiv) to select a common ‘seal for the Uni- 
versity and provide for the custody and use 
of such geal; 

(xv) to make such special arrangements as 
may be necessary for the residence and disci. 
pline of women studente: 

(xvi) to delegate any of itg powers to the 
Vice-Chancellor, the Pro. Vice.Ohancellors, the 
Registrar or the Finance Officer or such other 
employee or authority of the University or to 
a Committee appointed by it as it may deem 
fit; 

(xvii) to institute fellowships, scholarships, 
studentships, medals ani prizes, and 


(xviii) to exercise such other powers and 
perform such other duties as may be conferred 
or imposed on it by this Act, or these Statutes. 


14. Quorum for meetings of the Acade- 
mic Council. 


Nine members of the Academic Council 
shail form & quorum for a meeting of the 
Academic Council. 


15. Powers of the Academic Council. 


Bubjeot to, thia Act, these Statutes and the 
Ordinances, the Academic Council shall, in 
addition to all other powers vested init, have 
thé following powers, namely: — 


(a) to exercise general supervision over the 
academic policies of the University and to 
give directions regarding methods of instruc. 
tion, co.operative teaching among Colleges 
and institutions, evaluation of research or im- 
provements in academic standards; 


(b) to bring. about inter-School co.ordina. 
tion, to establish or appoint Committees or 
Boards, for taking up projects on an inter. 
School basis; 


(o) to consider matters of general academia 
interest either on its own initiative or on & 
reference by a School or the Executive 
Counail and to take appropriate action there. 
on; and 

(d) to frame such regulations and rules 
consistent with these Statntes aud the Ordi- 
nances regarding the academic functioning of 
the University, discipline, residences, admis. 
sions, award of fellowships and studentships, 
fea concessions, corporate life and attendance. 


16. The Planning Board. 


(1) The Planning Board ehall consist of the 
following membecs, namely, — 
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(i) the Vice.Ohaneellor, who shall be the 
Chairman of the Board; and 

(ii) not more than eight persons of high 
academic standing. 

(2) The members of the Planning Board 
shall ba appointed by the Visitor and shall 
hold office for such period as he may deter. 
mine, 

(3) The Planning Board shall, in addition 
to all other powers vested init by this Aot, 
have the right to advise the Executive Coon. 


- cil and the Acadomic Council on any acade- 


mic matter. 

(4) On the date determined by the Visitor 
under sub-geotion (3) of section 23, this Sta- 
tute shall cease to have effeot. 


17. Schools of Studies and departments. 
(1) The University shall have such Schools 
of Studies as may be specified by the Ordi- 
nances, 
(2) Every School shall have a School 
Board. The members of the firas Bohoob 
Board shall be nominated by the Executive 


. Council and shall hold office for & period of . 


ihree years. 


(3) The powers and functions of a School 
Board shall be prescribed by the Ordinances. 

(4) Tho conduct of the meetings of a Schook 
Board and the quorum required for such 
meetings shall be prescribed by the Ordi. 
nances. 

(5) (a) Each School shall consist of such- 
Departments as may be assigned to it by the 
Ordinances. : 

(b) No Department shall be established or 
abolished except by these Statutes : 

Provided that the Executive Council may, 
on the recommendation of the Academic 
Council, establish Centres of Studies to which 
may be assigned such teachers of the Univer. 
sity a8 the Executive Council may consider 
necersary. 

(c) Hach Department shall consist of the 
following members, namely :— 

(i) teachers of the Department; 

(ii) Dean of the School or Deans ofthe 
Schools concerned; 

(iii) honorary Professors, if any, attached 
to the Department; and 

(iv) such other persons as may be membere 
of the Department in socordanca with the 
provisions of the Ordinances. 

(d) The functions of a Department shall be 
prescribed by the Ordinances, 


18. Board of Studies. 
(1) Each Department shall fonction aa a 
Board of Studies. 
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(3) Notwithstanding anything contained in 
‘clause (1) the Academic Council may establish, 
by an Ordinance, auch Board of Studies, as 
‘may be considered necessary for inter dieci- 
plinary research. 

(3) The funotion of the Board of Studies 
shall be presc:ibed by the Ordinances, 


19. Finance Committee. 

' (1) The Finance Committee shall consist of 
the following members, namely :— 
» (i) The Vice-Chancellor; 


(ii) A Pro. Vice.Chancellor appointed by the 
Executive Council; 


(ii) Three persons nominated by the Exe- 
autive Council, out of whom at least one shall 
be a member of the Executive Council; and 


(iv) Three pergons nominated by the Visitor, 

(8) Five members of tha Finance Committee 
Shall form a quorum for a meeting of the 
Finance Committee. l 

(3) All the members of the Finance Com- 
mittee, other than ex officio members, shall 
hold office for a term of three years. 


(4) A member of the Finance Committee 
4hall have the right to record a minute of 
dissent if he does not agree with any decision 
of the Finance Committee. 


(5) The Finance Committee shall meet at 
least twice every year to examine the accounts 
and to sorutinise proposals for expenditure. 


(6) The annual accounts and the financial 
estimates of the University prepared by the 
Finance Officer shall be laid before the Finance 
Committee for consideration and commenta 
and thereafter submitted to the Hxécutive 
Oounail for approval. 


(7) The Finance Committee shall recom. 
amend limits for the total recurring expendi. 
ture and the total non-recurring expenditure 
for the year, based on the income and resour. 

: es of the University (which, in the case of 
- productive works, msy include the proceeds 
of loans). 


20. Selection Committees. 


(1) There shall be Selection Committees for 
making. recommendations to the Executive 
Council for appointment to the posts of Pro. 
fossor, Reader, Lecturer. Librarian and Prin. 
ipals of Colleges and Institutions maintained 
by the University. 

(2) The Selection Committee for appoint- 
ment to the posts specified in column 1 of the 
Table below shall consist of the Vioe-Ohancel-. 
lor, tha Pro Vice-Chancellor or if there are 
more than one Pro-Vice-Ohancellor a Pro. 
Vice-Chancellor appointed by the Executive 
Oouncil, a nominse of the Visitor and the per. 
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‘gone specified in the corresponding entry in 


colamn 2 of the said Table and, in the oase of 
appointment of a Professor, Reader or Leo. 
turer in a Department where there iano Head 
of the Department, shall also consist of a 
person nominated by the Planning Board from 
amongst ita membera: 


TABLE 





1 2 
dni cc 
Profossor (i) Tho Head of the Depart- 
ment concerned, if he is a Pro- 
fessor. 
(ii) One Professor to be no. 
minated by the Vice-Chancellor. 
(iii) Three persons not in the 
service of the University, nomi. 
nated by the Hxecative Oouncil, 
out of & panel of names recom. 
mended by the Academic Coun- 
cil for their special knowledge 
of or interest in the subject 
with which the Professor m 
be concerned, 


(i) The Hoad of the Dind: 
ment concerned. 


Reader or 
Lecturer 


(ii) One Professor to be no- 
minated by the Vice.Ohancellor, 

(iii) Two persons not in the 
service of the University, nomi. 
nated by the Executive Council 
out of a panel of names recom. 
mended by the Academia Coun. 
cil for their special knowledge 
of or interest in the subject 
with which the Reader or Leg- 
turer will be concerned, 


(i) Two persons not in the 
service of the University, who 
have special knowledga of the 
aubject of Library Science or 
Library Administration to be 
nominated by the Executive 
Council. 


(ii) One pereon, not in the 
service of the University, nomi. 
nated by the Executive Council. 


. Nors 1.— Where the appointment is being 
made for an inter-disciplinary project, the 
Head of the project shall be deemed to be the 
Head of the Department concerned. 


Nors 2.—The Professor to be nominated 
shall be Professor concerned with the specia. 
lity for which the selection is being made and 
that the Vice-Chancellor shall consult the 
Head of the Department ond the Dean of 
School before nominating the Professor. 


Librarian . 





~ 
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1 2 
Principal 





Three persons not in the ser- 


of College vice of the University of whom 
or Institu- two ghall be nominated by Exe- 
tion main-  eutive Council and one:by the 
tained by Academic Couniil for their spe- 
the , Uni. cial knowledge of or interest in 
versity, ^ sabject in which instruction is 


being provided by the College 
or Institution. 


(3) The Viae.Ohancellor, or in his absonoe, 
the Pro.Vice-Chancellor or if there are more 
éhan one Pro.Vice. Chancellor, the aenior-moss 
Pro-Vice.Ohancellor, shall preside at ‘the 
meetings of a Selection Committee. 

(4) The meetings of a Selection Committee 
phall be convened bg the Vice.Chancellor or 
in his absence, by the Pro.Vice.Ohancellor or 
if there are more than one Pro.Vice Chan- 
&ellor, the senior.most Pro Vice-Chancellor. 





(6) The procedure to be followed by a 


Seteation Committee in making recommenda. 
tions shall be laid down in the Ordinances. 


(6) If the Executive Oounoil is unable to 
accept the recommendations made by a Seles. 
tion Committee, it shall record its reasons 
and submit the case fo the Visitor for final 
Orders. 


(7) Appointments to temporary posts shall 
be made in the manner indicated below :— 

(i) If the temporary vacancy is ‘for & 
duration longer than one academic session, 
ft shall ba filled on the advice of the Selection 
Cómmitiee in accordance with the progedure 
indicated in the foregoing clauses: 

Provided that if the Vice Chancellor is 
@atisfied that in the interests of work it ia 
necessary to fill the vacancy, the appointment 
may be made on a purely temporary basis by 
& logal Selection Committee referred . to in 
aub.clanse (ii) for a period not exceeding six 
months. 


(ii), If the temporary vacancy is for a period 
iess than a year, an appointment to auch 
vacancy shall be made on the recommendation 
of & local Selection Committee consisting of 


the Dean of the Sshool concerned, the Head 


of the Department and a nominee of the Vige- 
Chancellor: 

Provided that if the same person holds the 
offices of the Dean and the Head of the Depart. 
ment, the Selestion Committee may contain 
two nominees of the Vice-Chancellor: 

Provided further that in case of sudden 
casual vacancies in teaching posts caused by 
death or any other reason, the Dean may, in 
consultation with the Head of the Depart. 
moni concerned make a temporary appoint- 
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ment for a month and report to the Vice- 
Chancellor and toe Registrar about such 
appointment. 

(iii) No teacher appointed temporarily shall, 
if he is not resommended by a regular Selec. 
tion Committee for appointment under thege 


. Statutes, be continued in service on such 


temporary employment, unless he ie subse- 
quently selected by a looal Selection Com. 
mittee or a regular Selection Oommittee, for 
a temporary or permanent appointment, as the 
caso may be. 


21. Special mode of appointment. 

(1) Notwithstanding anything contained in 
8. astute 20, the Executive Council may invite 
a person of high academio diskinoion and 
professional attainments to accept a post of 
Professor in the University on such terms and 
Conditions as it deems fit, and on the person 
agreeing to do 80. appoint him to the post. 

(2) The Exe3utive Council may appoint a 
teasher or any other academic staff working 
in any other University or organisation for 
undertaking a joint project in accordance 
with the manner laid down ia the Ordinanoea, 


22, Appointment for a fixed tenure. 


The Executive Council may appoint a person 
selected in accordance with the procedure laid 
down in Statute 20 for a fixed tenure on such 
terms and conditions as it deema fit. 


23. Recognised teachers. 


(1) The qualifications of recognised teachers 
shall be such as may be prescribed by the 
Ordinances. 


(2) The manner of recognising teachers and 
withdrawal of such recognition shall be pre. 
seribed by the Ordinances. 


(3) The period of recognition of a teacher 
shall be determined by Ordinances made in 
that behalf. 


24. Committees. 


Any authority of the University may ap. 
point aS many standing or special committees 
as it may deem fit, and may appoint to “sach 
committees parsons who are noi members of 
such authority. Any such committee may 
deal with any subject delegated to it subject 
to subsequent confirmation by the authority 
appointing it. 


25. Terms and conditions of service of 
University teachers. . 

(1) All the teachers of the University shall, 
in the absence of any agreement to the con- 
trary, be governei by the terms and condi- 
tions of service as apecified in these Statutes, 
the Ordinances and the Regulations. 
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be appointed on a written contract, the form 

of which shall be pressribad by the Ordinances. 

A copy of the contract shall be deposited with 
the Registrar. 


26. Seniority lists. 


(1) Whenever, in accordance with these 
Statutes, any person ig to hold an offise or ba 
a member of an authority of the University 
by rotation according to seniority, such senio- 
tity shall be determined acaording to the 
length of continuous service of such person in 
his grade, and, in accordance with such other 
principles as the Executive Council may, from 
timo to time, prescribe. 


(2) It shall be the duty of the Registrar to 
prepare and malntain, in respect ot each olasa 
‘of persons to whom the provisions of these 
Statu tog apply, & Complete and up to.date 
seniority list in accordance with the provi. 
sions of olanse (1). 


(3) If two or more persons have equal 
length of continuous service in a particular 
grade or the relative seniority of any person 
or persons is otherwise in doubt, the Registrar 
may. on his own motion and shall, at the 
- request of any such person, submit the matter 
to the Executive Council whose decision there. 
on shall be final, 


. 97. Removal of teachers, 


(1) Where there is an allegation of mis. 
conduct against a teacher, or à member of the 
adademic staff, the Vice-Ohancellor may, if he 
thinks fit, by order in writing, plase the 
teacher under suspension and shall forthwith 
report to the Executive Council the circum. 
gtances in which the order was made: 

; Provided that the Executive Council may, 
if it is of the opinion, that the diroumstances 
of the case do not warrant the suapension of 
the taacher or a member of the academic staff, 
revoke auch order. 


(2) Notwithstanding anything contained in 


the terms of his contract of service or of hia | 


appointment, the Executive Counoil shall be 
sntitled to remove a teacher or a member of 
the academico staff on the ground of missondach. 

(3) Save sa aforesaid, the Executive Counal 
shall not be entitled to remove a teacher or & 
member of the academic staff except for good 
cause and after giving three months’ notice 
in writing or on payment of three months’ 
salary in lieu of notice. 


(4) No teacher or a member of the academia 
staff shall be removed under clause (2) or 
under clause (3) until he has been given a 
reasonable opportunity of showing cause 
against the action proposed to be taken in 
regard to him, 
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(5) The removal of a teacher or a momber 
of the academic staff shall require a two-thirds 
majority of the members of the Eireoutive 
Council present and voting. 

. (8) The removal of a teacher or & member 
of the academic staff shall take effect from the. 
date on which the order of removal is made: 


Provided that where a teacher or a member 
of the academic staff is under suspension af. 
the time of his removal, the removal shall 
take effect from the date on which he was- 
placed under suspension. 

(7) Notwithstanding anything contained im 
these Statutes, a teacher or a member of the 
academic staff may resign by giving three 
months’ notico in writing to the Executive 
Counoil or on payment to the University of 
three months’ salary in lieu thereof. 


28. Removal of employees other tham 
teachers of the University. 


(1) Notwithstanding anything contained in. 
the terms of his contract, of service or of his 
appointment, an employee, other than a 
teacher or & member of the academia staff, 
may be removed by the authority which ia. 
competent to appoint the employae— 

(a) if he ia of unsound mind or is a dest- 
mute or suffers from contagious leprosy; 

(b) if he is an undigoharged insolvent; 

(c) if he has been convicted by a court of 
law of any offence involving moral turpitude 
and sentenced in respect thereof to imprison. 
ment for not les3 than six months; 

(d) if he is otherwise guilty of miscondact : 

Provided that no employes shall ba removed 
from his office unlezs a resolution to that. 
effect is passed by the Executive Council by & 
majority of two-thirds of its membera present 
and voting. 


(2) No employee shall be removed under 
elause (1) until he has been given a reasonable: 
opportunity of showing cause against ihe 
action proposed to be taken in regard to him. 

(3) Where the removal of such employee 
ia for a reason other than that specified in 
gub.oleuse (c) or sub-clause (d) of clause (1), 
hs shall ba given three months’ notice in. 
writing or paid three months’ salary in liew 
of such notice. 

(4) Notwithstanding anything contained in 
these Statutes, an employee, not being e 
teacher or a member of the academic staff, ` 
shall be entitled to resign, — 

(i) if he is a permanent employee only 
after giviog three months’ notice in writing 
io the sppointing authority or paying to the 
University three months’ salary in lieu 
thereof; 
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(ii) if he ia not a permansnt employee, only 
alter giving ons month's noties in weting to 
the appointing authority of paying to the 
"University ona month's salary in lieu thereof : 

Provided that such resigoation shall take 
effect fron the date on which the rasigaation 
ua acaepted by the appointing authority. 


29, Honorary degrees. 


(1) The Exesutive Council may, on the 
«eoommendation of the Academe Council and 
by & resolution passed by a majority of noi 
le:s than two.thirds of the members present 
and voting. make proposals to the Visitor for 
the conferment o! honorary degrees : 

Provided that in oasa of emergency, the 
Executive Council my, on its own, make Buch 
*pro poaala. 

(3) The Exesutive Oouncil may, by 8 
rasolution passed by a majority of not leg: 
than two-thieds of tha mombara present and 
voting. withdraw, with the previous sanction 
of the Visitor, any honorary degree conferred 
by the Unlveraity. 


80. Withdrawal of degrees, etc. 


The Eresutive Council may, by a spacial 
resolution pasiel by a majority of not less 
than two-thieds of the members present and 
voting, wilhiraw any degree or academic 
distinction conferrad on or any cartificate or 
diploma granted to, any person by the Univer. 
eity for good and sufficient cause : 

Provided that no such resolution shall be 
passed until a notice in writing has been given 
+o that person calling upon him to show cause 
within such time as may be specified in the 

- notiea why such & resolution should not be 
prased and until his objections, if any, ani 
any evidence he may produce in support of 


¢hem, have baen considered by the Executive 


Council. 


31. Maintenance of discipline among 
students of the University. 


(1) All powers relating to disciplina and 
disciplinary action in relation to studen's of 
the University shall vest in the Vice. 
Chancellor. 

(2) The Vice-Ohancellor may delegate all 
or any of his powera as he deems proper to 
a Prostor and t2 such other officers as he may 
apeoify in this behalf. 

(3) Without prejudice to the generality of 
his powers relating to the maintenance of 
discipline and taking such action, as may seem 
to him appropriate for the maintenance of 
` discipline, the Vice.Ohansellor may, in the 
exercise of his powers by order, direct that 
any student or students be expelled, or rusti. 
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cated, for & specified period, or be not ad- 
mitted to a course or couries of study in a 
College, Institution or Department of tho 
University. for a stated period, or be punished 
with fiae for an amount to be spesified in 
the order, or be debarred from taking an 
examination or examinations conducted -by 
the Univeraity, Oollege, Iauatitution or a 
Dapariment for one or more years, or this 
the resulia of the stadent of students concern- 
ed in the examination or exramination3 in 
which he or they have appeared ba cancelled. 

(4) The Principals of Colleges, Institutions, 
Heada of Special Centres, Deans of Sshools of 
Studies and Heads of teiching Departments 
in the University shall have the authority to 
exercise all such disciplinary powera over the 
atadents iu thsir respective Colleges. Taatitu- 
tions, Special Centres, Schools and teaching: 
Depsríments in tha University a3 may be 
necessary for the proper coniuot of such 
Oolleges, Institutions, Special Centres, Sshools 
and, teaching in the Departments. 


(8) Witho1t prejudice to the powers of the 
Vice Ohansellor, the Principals and other per. 
Bons 85e0ifiel in clause (4), detailed rules of 
dissipline snd proper conduct shill bs made 
by the University. The Principals of Colleges, 
Institutions, Heads of Special Centres, Deans 
of Schools of Studies and Heads of teaching 
Depart nents in the Univeraity may also maka 
the supplementary rales as they deem neces. 
sary for the aforesxid purposes. Every student 
shall be auppliel with a copy of the ruleg 
made by ihe University and a copy of the 
sapplementary rules shall be supplied to the 
students concerned, 

(8) At the time of admission, every stadent 
shall bs requirel to sign a declaration to tho 
effect that he submits himself to ths discipli. 
nary jurisdiction of the Viae.Ohancellor and 
other authorities of the University. 


- 


32. Convocation. 


O»nvocations of the University for the con. 
ferring of degrees or for other purposes shall 
be held in such minner as may be prescribed 
by the Ordinances. 


33. Acting Chairman of meetings. 

Where no provision is made for a President 
or Ohairman to preside over a meeting of any 
authority of the University or any Committee 
of such authority or whan the President or 
Ohairman so provided for is absent the mem- 
bera present shall elect one from among them. 
selves to preside at such meeting. 


34. Resignation. 


Any member, other than an ex officio mam. 
ber of the Court, the Executive Oonnoil, the 
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Academic Council or any other authority of 
the University or any Committee of such 
authority may resign by letter addressed to 
the Registrar and the resignation shall take 
effect ag soon as such letter is received by the 
Registrar. 


35. Disqualifications. 


(1) A person shall be disqualified for being 
chosen as, and for being, a member of any of 
the authorities of the University— 


(a) if he is of unsound mind or is a deat. 
mute or suffers from contagious leprosy; 


(b) if he is an undischarged insolvent; 


(c) if he has been convioted by & Court of 
law of an offence involving moral turpitude 
and sentenced in respect thereof to imprison 
ment for not less than six months. 


(2) If any question arises as to whether a 
person ig or had been subjected to any of the 
disqualifcations mentioned in clause (1), the 
question shall be referred for the decision of 
the Visitor and his decision shall be final and 
no cuit or other proceeding shall lie in any 
civil Court against such decision. 


36. Residence condition for membership 
and office. 


Notwithstanding anything contained in these 
Statutes. no person who is not ordinarily resi- 
dent in India shall be eligible to be an officer 
of the University or a member of any autho. 
rity of the University. : 


37. Membership of authorities by virtue 
of membership of other bodies. 


Notwithstanding anything contained in these 
Statutes, & person who holds any post in the 
University or is a member of any authority or 
body of the University in his capacity as a 
mewber of a partioular authority or body or 
as the bolder of a partioolar appointment 
shall hold such office or membership only for 
so long as he continues to be & member of 
that particular authority or body or the 
holder of that particular appointment, as the 
paso may be. 


38. Ordinances how made. 

(1) The first Ordinances made under sub- 
section (2) of section 26 may ba smended, 
repealed or added to at any time by the Exe. 
cutive Council in the wanner specified below. 

(2) No Ordinance in respect of the matters 
enumerated in section 26, other than those 
‘enumerated in clanse (o) of sub-section (1) 
thercof, shall be made by the Hxeontive 
Council unless a draft of such Ordinance haa 
been proposed by the Academic Council. 
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(3) The Executive Council shall not have 
power to amend any draft of any Ordinance 
proposed by the Academic Council under 
clange (2), but may reject the proposal or re. 
turn the draft io the Academic Council for re- 
consideration, either in whole or in part, 
together with any amendment which the Exe- 
cutive Council may suggest. 


(4) Where ihe Exesutive Council has re. 
jected or returned the draft of an Ordinance 
proposed by the Academic Council, the Aca. 
demic Council may consider the question ` 
afresh and in cate the original draft ig re- 
affirmed by a majority of not less than two. 
thirds of the members present and voting and 
more than half the total number of membere 
of the Academic Council, the draft may. be 
sent back to the Executive Council which shalt 
either adopt it or refer it to the Visitor whose 
decision shall be final. 


(5) Every Ordinance made by the Excon- 
tive Council shall came into effect im- 
mediately. 


(0) Every Ordinance made by the Execu. 
tive Council shall be submitted to tho Visitor 
within two weeks from the date of ‘its adop- 
tion. The Visitor shall have the power to 
direct the University within four weeks of the 
receipt of the Ordinance to suspend the opera- 
tion of any such Ordinance snd he shall, as 
goon as possible. inform the Executive Council 
about his objection to the proposed Ordinance. 
The Visitor may after receiving the comments 
of the University, either withdraw the order 
suspending the Ordinance or disallow the 
Ordinance, and his decision ghall be final. 


39. Regulations. 


(1) The authorities of the University may 
make Regulations consistent with this Aot, 
and these Statutes and the Ordinanses : — 

(a) laying down the procedure ta be observ- 
ed ai their meetings and the number of mem. 
bers required to form a quorum; 
` (b) providing for all matters which are re- 
quired by this Act, these Statutes or the Ordi. 
nances to be prescribed by Regulations; - 

(c) providing for all other matters solely 
e»ncerning such authorities or committees 
appointed by them snd not provided for by 
this Act, these Statutes or the Ordinances. ` 

(2) Every authority of the University shalb 


‘make Regulations providing for the giving of 


notice to the members of such authority of 
the dates of meetings and of the business to be 
considered at meetings and for the keeping of ' 
a record of the proceedings of meetings. 

(3) The Executive Council may direct the 
amendment in such manner as it may speoity, 
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of any Regulation made under this Statute or 
the annulment of any such Regulation. . 


40. Delegation of powers. 

Bubject to the provisions of this Act and 
these Statutes, any officer or authority of the 
University may delegate his or its powers to 
any other officer or authority or person under 
hig or ita respective control and subject to the 
condition that overall responsibility for the 
‘exercise of the powers so delegated shall con- 
tinue to vest in the officer or authority dele. 
gating such powers. 


— oe 


THE ESSO (ACQUISITION OF 
UNDERTAKINGS IN INDIA) 
AMENDMENT ACT, 1974 


(Act No, 40 of 1974)tt 
[7th September, 1974.] 


An Act to amend the Esso (Acquisition 
of Undertakings in India) Act, 1974. 


BE it enacted by Parliament in the Twenty. 
fifth: Year of the Republic of India as fol- 
lows: 


1, Short title, 


This Act may be called THE E880 
(ACQUISITION OF UNDERTAKINGS IN 
INDIA) AMENDMENT AOT, 1974. 


2. Amendment of section 13. 

In section 13 of the Esso (Acquisition of 
Undertakings in India) Act, 1974, in sub. 
section (1), for the words “one hundred and 
eigihy days", the words "one year" shall be 
substituted. : 


THE CONSTITUTION (THIRTY- 
FOURTH AMENDMENT) 
ACT, 1974118 
[7th September, 1974.] 
An Act further to amend the Constitution 
of India. 
BE it enacted by Parliament in the Twenty. 


fifth Year of the Republic of India aa fol- 
fows — 


[H] Becelved the assent of the President on 7.91 
1974, Act published in Gas. of India, 7-9-1974- 
Pari II-S. 1, Ext., p 648. 

For Statement of Objects and Bessons see Gas. 
ot India, 2.9.1974, Part II-B. 2, Ext.: p. 840. 


[HH$] Received the assent of the President on 7-8- 
1974, Aot published in Gaz, of India, 7-0-1974, 
Part I.S, 1, Ext. p. 645, 

For Statement of Objects and Beaaons, see Gaz. 
of Indis, 8-5-1974, Part II-S. 2. Ext., p. 415. 
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1 Short title. E 


This Act may be called THE CONSTITU- 
TION (THIRTY-FOUBRTH AMENDMENT) 
AOT, 1974. : ` 


2. Amendment of Ninth Schedule. 


In the Ninth Schedule to the Constitution, 
after 66 and before the Explanation, the fol. 
lowing entries sball be inserted, namely ;— 


"87. The Andhra Pradesh Land Reforma 
(Ceiling on Agricultural Holdings) Act, 1973 
(Andhra Pradesh Act, 1 of 1973), 


68. The Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus Land) 


` (Amendment) Act, 1972 (Bihar Act I of 


1973). 


69. The Bihar Land Reforma (Fixation of 
Oeiling Area and Acquisition of Surplus Land) 
(Amendment) Act, 1973 (Bihar Aot 1X of 
1973). 

70. The Bihar Land Reforms (Amendment): 
Aot, 1972 (Bihar Act V of 1972). 


71, The Gujarat Agricultural Landa Ceiling: 
(Amendment) Aot, 1972 (Gujarat Act 2:of 
1974). 

72. The Haryana Ceiling on Land Holdings: 
Act, 1972 (Haryana Act 46 of 1973), 

13. The Himachal Pradesh Ceiling on Land 
Holdings Act, 1972 (Himachal Pradesh Act: 
19 of 1973). 

74, The Kerala Land Reforma (Amend~ 
ment) Act, 1972 (Kerala Aot 17 of 1972). 


75. The Madhya Pradesh Ceiling on Agri-. 
cultural Hold'ngs (Amendment) Act, 1979: 
(Madhya Pradesh Act 12 of 1974). 

76. The Madhya Pradesh Ceiling on Agri. 
cultural Holdings (Second Amendment) Aot, 
1972 (Madhya Pradesh. Act 13 of 1974). 

77. The Mysore Lani Reforms (Amend.. 
ment) Act, 1973 (Karnataka Act 1 of 1974): 


- ` Q8. The Punjab Land Reforms Aot, 197% 


(Punjab Act 10 of 1973). 


79. The Rajasthan Imposition of Ceiling on. 
Agricultural Holdings Act, 1973 (Rajasthan. 
Act 11 of 1973). 

80. The Gudalur Janmam Estates (Aboli. 
tion and Conversion into Ryotwari) Aet, 1969° 
(Tamil Nadu Act 24 of 1969). 

81, The West Bengal Land Reforme 
(Amendment) Act, 1972 (West Bengal Act. 
XII ot 1973). à 

89. The West Bengal Estates Acquisition 
(Amendment) Act, 1984 (West Bengal Aot 
XXII of 1984). 

83. The West Bengal Estates Acquisition 
(Second Amendment) Act 1973 (West Bongal 
Aot XXXIII of 1973). . 
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84. The Bombay Teranoy and Agricultural 

Lands (Gujarat Amendment) Aot, 1972 (Guja. 
- rat Aot D of 1973). 

85 The Orissa Land Reforms (Amend. 
mont) Act, 1974 (Ocisga Aot 9 of 1974). 

86. The Tripura Land Revenue and Land 
Reforma (Second Amendment) Act, 1974 (Tri. 
pura Aot 7 of 1974).". 


THE COMPANIES (AMENDMENT) 
: ACT, 1974. 


(Act No. 41 of 1974)t! 


[10th September, 1974.] 


An Act farther to amend the Companies 
Act, 1956, the Securities Contracts 
(Regulation) Act, 1956 and the Mono- 


polies and Restrictive Trades Practices, 


Act, 1969. 


Be if enacted by Parliament in Twenty. 
fifth Year of the 
follows: — 


1, Short title and commencement. 

(1) This Act may be called THE OOM. 
PANIES (AMENDMENT) AOT, 1974. > 

(2) It shall come into force on such date, 
as the Central Government may, by notifica. 
tion ın the Official Gazette, appoint. 


2. Amendment of section 2, 


In the Companies Aot, 1956 (hereinafter 
deferred to as the principal Aot), in B880- 
Aion 2,— 

(i) after clause (18), the following clause 
-phall be inserted, namely: — 

'(18A) "group" means a group of iwo or 
more individuals associations, firms or bodies 
„corporate, or any combination thereof, which 
exercises or ig in & position to exercise, or has 
the object of exercising, control over any body 
_ <gorporate, firm or truat, 


Explanation — lt any question arises a3 to 
` -whether two or more individuals, associations, 
‘firma or bodies corporate, or any combination 
thereof, constitute, or fall within, a "group," 
-the Company Law Board shall, after giving 
-guch individuals, azsociations, firms or bodies 
corporate, or any combination thersof,s 
reasonable opportunity of being heard, decide 
the game;'; 
[it] Received the assent of tbe President on 10-9- 


1974—Act published in Gax. of India; 11-8- 
1974, Part 11-8. 1, Brt, P. 647. 

For Statement of Objects and Reasons, Bes Gas. 
of India 11-81972, Part H-8. 2, Ext, P. 709 ^ 
and 

For Joint Oommittsa Report, see Gaz. of Indis; 
15-11-1978, Part II-B. 2, Ext, P. 863/4 
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(ii) to clause (25), the following Explana. 
tions shall be added, namely: —~ 


‘Haplanation I. z Eor ihe purposes of this 
Act, references to “managing agent” shall be 
construed as references to any individul, firm, 

~or body corporate who, or which, was, at any 
time before the 3rd day o! April, 1970, the 
managing agent of any company. 


Explanation II. — For the removal of 
donbis, it is hereby deolared that notwith. 
standing anything contained in section 6 of 
the Companies (Amendment) Aot, 1989, this 
clause shall remain, und shall be deemed 
always to have remained, in foroe;'; 

(iii) in clause (30), on the expiry of six 
months from the commencement of the Com- 
panies (Amendment). Act, 1974,— 


(i) in gub.c'ause (a), for the words “the 
secretaries ani treasurers or the secretary,” 
the words "or the secretaries and treasurers” 
shall be substituted; 

(ii) 8 ab.clause (c) shall be omitted; 

(iv) in clause (36), alter the words "other 
document,” the words "inviting deposita from 
the publio or” shall be ingerted; 

(v) to olause (44), the following Ex plana. 
tions aball be added, namely:— 


‘Explanation I. — For the purposes of this 
Act, references to "resretaries and treasurers’. 
‘shall be construed ag references to any firm 
or body corporate which was, at any time 
before the 3rd day of April, 1970, secrétaries 
and treasurers of any company, 


Explanation II. — For the removal of 
doubts, it ig hereby declared that notwith- 
standing anything contained in section 6 of the 
Companies (Amendment) Act, 1969, this 
clause shall remain, and shell be deemed 
always to have remained, in force;’; 

(vi) in clause (45),— 


(a) fox the words "any individual, firm or 
body corporate,” the words "any individual 
possessing the prescribed qualifications,” shall 
be substituted; 

(b) for the words "purely ministerial or. 
alministrative duties;", the words *'minis. 
terial or administrative duties,” shall be 

substituted. 


3. Insertion of new section 4A. 


After section 4 of the principal Act, the 
following section shall be inserted, namely: — 


Public financial institations. 

"4A (1) Each of the financial institutions 
specified in this sub section shall be regarded, 
for the purposes of thia Act, aa a public finan. 
cial institution, namely:— 
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(i) the Industrial Oredit and Investment 
Corporation of India Limited, a company 
formed and registered under the Indian Com. 
panies Aot, 1913; 

(ii) the Industrial Finance Corporation of 
India, established under section 3 of the In. 
Austrial Finance Corporation Act, 1918; 


(i) the Industrial Development Bank of 
India, established under section 3 of the In. 
"Tr Development Bank of India Ast, 
1964; 

(iv) the Lite Insurance Corporation of India, 
established under section 3 of the Life In. 
gurance Corporation Act, 1956; 

(v) the Unit Trust of India, established 
under section 3 of the Unit Trust of India 
Aot, 1963. 

(2) Subject to the provisions of sub-section 
(1), the Centrál Government may, by noti. 
fication in the OSicial Gazette, specify such 
other institution asit may think fit to bea 
public financial institution : . 

Provided that no institution shall be LE 
apeaified unless— 

(i) it has been established or dait by. 
or under any Central Aot, or 


- (if) not less than fifty-one per cent. of the 
paid-up share capital of such institution is 
held or controlled by the Oentral Govern. 
ment." 


4. Amendment of section 10E. 


in section 10H of the principal Act,— 
(i) in sub-section (8), for the word “five”, 
éhe word nine” shall be substituted; 
. (ii) after sub-section (4A), the following 
gub-sections shall be inserted, namely : 


: "(4B) without prejudice to the provisions 

of sub-section (4A), the Board, with the previ- 
ous approval of the Oentral Government, 
may, by order in writing, form one or more 
Benahes from among iia masmbera aud autho- 
rise each such: Bench to exercise and dis: 
charge such of the Board's powers and fano- 
tions as may be specified in tha order; and 
every order made or act done by a Bench in 
exercise of such powers or dissharge of such 
functions shall be deemed to be the order or 
act, as the case may be, of thé Board. 


(40) Every Bench referred to in sub.seo. 
tion (4B) shall hava powera which are vested 
ina Court under the Oode of Civil Proce. 
dure, 1908, whils trying a suit, in respeot of 
she following matters, namely :— 

(a) discovery and inspection of documents 
Or other material objec’a producible as evi. 
dence; 

(b) enforcing the attendance of witnesses 
and requiring the deposit of their expenses; 

(a) compelling the production of documenta 
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or other material objects producible as Avi: 
dence and impounding the game; 


(d) examining witnesses on oath; 

(e) granting adjournments; 

(f) reception of evidence on affidavits. 

(4D) Every Bench shall be deemed to be 
& civil court for the purposes of section 195 
and Chapter XXXV of the Code of Criminal 
Procedure, 1898, and every proceeding before 
the Bench shall be deemed to bea judicial 
proseeling within the meaning of sections 
193 and 228 of the Indian Penal Code and 
for the purpose of section 196 of that Codo.". 


5, Amendment of sections 17, 18 and 19. 


(1) In sections 17, 18 and 19 of the princi. 
pal Act, for the word "''Oourt", wherever it 
occurs, the words "Company Law Board” 
shall be substituted. 


(2) Nothing contained in sub-section (1) 
shall apply to any proceedings under geg- 
tion 17, or under sab.zection (4) of section 18, 
which is pending at the commencement of 
the Companies (Amendment) Act, 1974, be- 
fore any Court or to any alteration of the 
memorandum of a company which has been 
confirmed, before such commencement, by 
any Court. 


6. Amendment of section 49A. 


In section 49A of the principal Áot,— 

(i) after sub.section (1), the following sub. 
sections shall be inserted, namely :— 

"(1A) Without prejudice to the provisions 
of sub-section (1), where the average annual 
turnover of a private company, whether in 
existence at the commencement of the Com- 
panies (Amendment) Act, 1974, or incor. 
porated thereafter, is not, during the relevant 
perioi, lesa than rupees one crore, the pri. 
vate company shall, irrespective of its paid-up 
share Capital, become, on and from the expiry 
of a period of three months from tha last day 
of the relevant period during which the pri. 
vate company had the said average annual 
turnover, a publio company by virtue of this: 
sub.gaction : l i 

Provided that even after the private com- 
pany has so become a public company, iia: 
articles of association may include provisions. 
relating to the matters specified in clause (iii); 
of sub-section (1) of section 3 and the number: 
of its members may be, or may atany time 
be reduced, below seven. 

(LB) Where not less than twenty-five por 
cent of the paid-up share capital of a publio. 
company, having share capital, is held by à 
private oompiny, the private company shall,— ' 

(a) on and feom the date on which the 
aforesaid parósniaus d is first held by it -after 
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the commencement of the Companies (Amend. 
ment) Act, 1974, or 


(b) where the aforissid percentage has 
been first so held before the commencement 
-of the. Companies (Amendment) Act, 1974, on 
and from the expiry of the period of three 
months from the date of such commencement, 
unless within that period the aforesaid per- 
centage is reduced below twenty-five per cent. 
of the paid-up share capital of the public 
company, 
. become by virtue of thia gub.saction, a public 
company, and thereupon all other provisions 
of this section shall apply thereto: 

Provided that even after tho private com. 
pany has so become @ public company, ita 
artisles of association may include provisions 
relating to the matters specified in clause (iii) 
of sab-section (1) of section 3 and the number 
of its members may be or may at any time be 
` gedaced, below seven.”; — 

(ii) in sub-section (8), after clause (b), the 
following clause shall be inserted, namely: — 


“(o) that the private company, irrespective 
of ita paid.up share capital, did not have, 
during the relevant period, an average annual 
turnover of rupees one crore or more;"5 


(iii) after sub-section (8) the following sub. 
section shall be inserted, namely:— 
- 9) Every private company, having share 
` capital, shall file with she Registrar along 
with the annuel return a certificate signed by 
both the signatories of the return, stating that 
since the date of the annual general meeting 
with reference to which the last return was 
submitted or in the cage of a first return, since 
the date of the incorporation of the private 
eompany, it did not hold twenty-five per cent. 
or more of the paid-up share capital of one or 
more public companies. 


Explanation. — For the purposes of this 
Bection,— 

(a) "relevant period" means the period of 
three consecutive financial years, — 

(i) immediately preceding the commence- 
ment of the Companies (Amendment) Act, 
1974, or 


(ii) apart of which immediately preceded 
such commencement and tke other part of 
which immediately, followed such commence- 
ment, or 


(iii) immediately following such commence. 
ment or at any time thereafter: 


` (b) "turnover", of a company, means tha 
aggregate valus of ihe realisation made from 
the sale, supply or distribution of goods or on 
accourt of services rendered, or both. by the 
company during a financial year.’. 
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7. Insertion of new sections 58A ani58B. 
After section 68 of the principal Act, the 
following sections shall be inserted, namely: — 


Deposits not to be invited without issuing. 
an advertisement. 


‘58A. (1) The Central Government may, 
in consultation with the Reserve Bank of 
India, prescribe the limits up to which, the 
manner in which and the conditions subject to» 
which deposits may be invited or accepted by 
a company either from the public or from ite 
members. 

(2) No company shall invite, or silos any” 
other person to invite or cause to be invited 
on its behalf, any deposit unless— 

(a) such deposit is invited or is caused to 
be invited in accordance with the rules made 
under sub-section (1), and 

(b) an advertisement, including therein a 
statement showing the financial position of 
the company; has been issued by the company: 
in such form and in such manner as may be 
prescribed, 

(3) (a) Every deposit accepted by a company- 
at any time before the commencement of the 
Companies (Amendment) Act, 1974, in ac. 
cordance with the directions made by the- 
Reserve Bank of India under Chapter ILIB of 
the Reserve Bank of India Act, 1934, shall. 
unless renewed in accordance with clause (b), 
be repaid in acsorqance with tho terms of suoh. 
deposit. 

(b) No deposit referred to in oleuse (a) shall 
be renewed by the company after the expiry 
of the term thereof unless the deposit is such 
that it could have been accepted if the roles 
made under sub-section (1) were in foras ak 
the time when the deposit was initially ac. 
cepted by the company. 

(c) Where, before the commencement of the- 
Companies (Amendment) Act, 1874, any de. 
posit was received by s company in contra. 
vention of any direction made under Chap. 
ter IIIB of the Reserve Bank of India Aot, 
1834, repayment of such deposit shall be made- 
in full on or before the 1st day of April, 1976,, 


‘and such repayment shall be without prejudice- 


to any action that may be taken under the- 
Reserve Bank of India Act, 1934 for the a0- 
ceptance of such deposit in contravention of 
such direction. 

(4) Where any deposit is accepted by a. 
Compsny after the commencement of the 
Companies (Amendment) Aot, 1974, in 
contravention of the rules made under 
sub.gection (1), repayment of such deposit 
shall be made by the company withia, 
thirty days from the date of accepianos of 
such deposit or within such farther time, not. 
exceeding thirty days, ag the Central Govern. 


1974 


ment may, on sufficient cause being shown by 
the company, allow. 

(6) Where a company omits or fails to make 
repayment of a deposit in accordanes with the 
provisions of olause (o) of sub-section (3), or 
in the case of a deposit referred to in sub. 
section (4), within the time specified in thst 
gub section,— 

(a) the company shill be punishable with 
fino which shall not be less than twice the 
amount in relation to which the repayment of 
the deposit has noi been made, and out of the 
fine, if realised, an amount equal to the 
amount in relation to which the repayment of 
depo.it has not been made, shall be paid by 
ihe Court, trying the offence, to the person to 
whom repayment of the deposit was to be 
made, and on such payment. tha liability of 
the company to make repayment of the de- 
posit shall, to the extent of the amount paid 
by the Court, stand discharged. 


(b) every officer of the company who ia in 
default shall be punishable with imprison- 
ment for a term which may extend to five 
years and shall also be liable to fine. 


(6) Where a company accepts or invites, 
or allows or causes any other person to accept 
or invite on its behalf, any deposit in exoess 
of the limita prescribed under sub-section (1) 
or in contravention of the manner or condi- 
tion presoribed under that sub-section or in 
contravention of the provisions of sub-sec- 
tion (2), aa the case may be — 

(a) the company shall be punishable,— 

(i) where auch contravention relates to the 
acceptance of any deposit, with fine which 
shall not be leas than an amount equal to the 
amount of the deposit s3 accepted, 

(ii) where such contravention relates to the 
invitation of any deposit, with fine whioh 
may extend to one Iskh rupees but shall not 
be leas than five thousand rupees; 

(b) every officer of the company who is in 
default shall be punishable with imprisonment 
for a term which may extend to five years 
and shall algo be liable to fine. 

(7) (a) Nothing contained in this section 
shall apply to,— : 

(i) a banking company, o 

(ii) such other company a3 the Central 
Government may, after consultation with the 
Reserve Bank of India, spscify in this behalf, 


(b) Except the provisions relating to adver. 
tigement contained in olause (b) of sub-sec. 
lion (2), nothing in this section shall apply 
to such classes of financial companies a3 the 
Central Government: may, after consultatioa 
with the Reserve Bank of India, specify in 
this behalf. 
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Hzplanation. — For ihe purposes of this 
section ‘deposit’ means any deposit of money | 
with, and includes any amount borrowed by, 
a company but shall not include auch cate- 
gories of amount as may be presoribed in 
consultation with the Reserve Bank of Indis, 


Provisions relating to prospectus to 
apply to advertisement. 


58B. The provisions of this Act relating to 
a prospectts shall ao far as may be, apply to 
an advertisement referred to in section 58A.’, 


8 Amendment of section 73. 

In section 73 of the principal Act,— 

(i) for sub-section (1), the following sub- 
section shall be gubstitoted, namely:— 

“(!) Where a prospectus, whether issued 
generally or not states that an application 
has been, or will be, made for permission for 
the shares or debentures offered thereby to 
be dealt in one or more recognised stook 
exchanges, such prospectus shall state the 
name of the stock exchange or, as the case 
may be, each such stock exchange, and any 
allotment made cn an application in pursu- 
sauce of such prospectus shall whenever made, 
be void if the permission has not been applied 
for before the tenth day after the first issue 
of the prospectus, or, where such permission 
has been applied for before that day, it the 
permission has not been granted by the stock 
exchange or each such stook exchange, ag the 
case may be, before the expiry of ten weeks 
from the date of the olosing of the subsorip. 
tion liste. 

Provided that where an appeal against the 
decision of any recognised stock exchange 
refusing permiision for the shares or deben. 
tures to be dealt in on that stock exchange 
has been preferred under Section 99 of the 
Securities Contracts (Regulation) Act, 1956, 
such allotment shall not be void until the dis. 
missal of the appeal.”; 

(ii) in sub.seotion (2),— 

(a) for the words "or has not been granted 
as aforesaid,” the words "or, suoh permission 
having been applied for, has not been granted 
as aforesaid” shall be substituted; 

(b) for the words ‘‘five per cent.” the words 
“twelve per cent." shall be substituted; 

(iii) after sub-section (2), the following 
sub sections shall be inserted, namely:— 

'(24) Where permission has been granted 
by the recognized stock exchange or stock 
exchanges for dealing in any shares or deben. 
tures in such stock exchange or sach such 
stock exchange and the moneys received from 
applicants for shares or debentures are in 
excess of the aggregate of the application 
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moneys relating to the shares or debentures 
in respect of which allotments have been 
made, the company shall repay the moneys to 
the extent of such excess forthwith without 
interest, and if such money is not repaid 
within eight days, from the day the company 
becomes liable to pay it, the directors of the 
company shall be jointly and sevarally liable 
to repay the money with interzet at the rate 
of twelve per cent, per annum from the 
expiry of the gaid eighth day: 

Provided that a direstor shall not be liable 
if he proves that the default in the repayment 
of the money was not due to any misconduct 
or negligence on his part. 

(2B) If default is made in complying with 
the provisions of sub-section (3A), the com- 
pany and every officer of the company who is 
in default shall be punishable with fine which 
may extend to five thousand rupees, and 
where repayment is not made within six 
months from the expiry of the eighth day, 
algo with imprisonment for a term which may 
extend to one year."; 


(iv) in sub section (3), for the words, 
brackets and figure "go long as the company 
may become liable to repay it under sub-sec- 
tion (2)", the words, brackets and figure "until 
the permission has been granted or where an 
appeal has been preferred against the refusal 
to grant such permission, until the disposal of 
the appeal, and the money standing in such 
geparate account shall, where the permission 
has not been applied for as aforesaid or has 
not been granted, be repaid within the time 
and in the manner specified in sub-seotion (2)" 
shall be substituted; 

(v) after sub-section (3), the following gub. 
seotion shall be inserted, namely :— — . 

*(3A) Moneys standing to the credit of the 
separate bank account referred to in sub. 
aoction (3) shall not be utilised for any 
purpose other than the following purposes, 
namely :— 

(a) adjustment against allotment of shares, 
where the shares have been permitted to be 


dealt in on the stock exchange or each stock ` 


exchange specified in the prospectus; or 

(b) repayment of moneys received from 
applicants in pursuance of the prospectus, 
where ghares have not been permitted to be 
dealt in on the stock exchange or each stock 
exchange specified.in the prospectus, as the 
case may be, or, where the company is for 
any other reason unable to make the allotment 
of share.”; 

(vi) for sub-section (8), the following sub- 
geotion shall be substituted, namely :— 

*(5) For the purposes of this section, it 
ghall be deemed that permission has not been 
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granted if the application for permission, 
where made, has not been disposed of within 
the time specified in sub-section (1).". 


9. Amendment of section 79. 


(1) In section 78 of the principal Act,— 

(i) in aub.sectiona (2) and (3), for the word 
"Oourt", wherever ib occurs, the words "Com. 
pany Liaw Board” shall be substituted; 

(ii) in sub-section (2),— 

(a) in clause (ii), the words and brackets 
“(nok exoseding ten per cent. or such higher 
percentage as the Central Government may 
permit in any spacial case)” shall be omitted; 

(b) to clauga (ii), the following proviso shall 
be added, namely :— 

“Provided that no such resolution shall be 
sanctioned by the Company Law Board if tha 
maximum rate of discount specified in the 
resolution exceeds ten per oent., unless that 
Board is of opinion that a higher percentage 
of discount may ba allowed in the apecial 
ciraumstances of the case;", 

(3) Nothing contained in sub-section (1) 
shall affec} any issue of shares at a discount 
which has been sanctioned by the Court or 
any proceeding relating to such sanction which 
ia pending before the Court at the commence. 
ment of the Companies (Amendment) Act, 
1974. 


10. Substitution of new. 
section 90. 
For seotion 90 of the principal Act, the 
following section shall be substituted, 
namely :— 


section for 


Savings. - d 

“90. (1) Nothing in geotiong 85, 80, 88 and 
89 shall, in the case of any shares issued by & 
publia company before the commencement of 
this Act, affect any voting rights attached to 
the shares save as otherwise provided in 
section 89, or any rights attached to the shares 
as to dividend, capital or otherwise. 

(2) Nothing in sections 85 to 89 shall apply 
to a private company, unless it is a subsidiary 
of a public company. © 

(3) For the removal of doubts, it is hereby 
declared that on and from the commencement 
of the Companies (Amendment) Aot, 1974, 
the provisione of section 87 shall apply in 
relation to the voting rights attached to pre. 
ference shares issued by a. publio company 
before the 1st day of April, 1858. ss they 
apply to the preference shares issued by & 
public company after that date. 

Explanation. — For the purposes of this 
section, references to a public company shall 
be construed ag including references to a 
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private company which is a subsidiary of a 
public company.” 


11. Insertion of new section 94A. 


After section 94 of the principal Act, the 
following section shall be inserted, namely :— 


Share capital to stand increased where 
an order is made under section 81 (4). 


"944. (1) Notwithstanding anything contain. 
ed in this Act, where the Central Government 
has, by an order made under sub-section (4) 
of section 81, directed that any debenture or 
loan or any part thereof ghall be converted 
into shares in a company, the conditions con. 
tained in the memorandum of such company 
shall, where such order has the effect of 
increasing the nominal share capital of tha 
company, stand altered and the nominal share 
capital of such company shall stand increased 
by an amount equal to the amount of the 
value of the shares into which such debentures 
or loans or part thereof has been converted. 

(2) Where, in pursuance of an option attach- 
ed to debentures issued or loans raised by the 
company, any public financial institution pro- 
poses to convert such debentures or loans into 
shares in the company, the Central Govern. 
ment may, on the application of such public 
financial institution, direct that the conditions 
contained in the memorandum of such com- 
pany shall stand altered and the nominal 
share capital of such company shall stand 
increased by an amount equal to the amount 
of the value of the shares into which such 
debentures or loans or part thereof has been 
converted, 

(3) Where the memorandum of a company 
becomes altered, whether by reason of an 
order made by the Central Government under 
gub-seotion (4) of section 81 or sub-section (2) 
of this section, the Central Government shall 
Bend a copy of Such order to the Registrar 
and also to the company and on receipt of 
such order, the company shall file in the 
prescribed form, within thirty days from the 
date of such receipt, a return to the Registrar 
with regard to the inorease of share capital 
and the Registrar shall, on receip& of such 
order and return, carry ont the necessary 
alterations in the memorandum of the com. 
pany.". 

12. Insertion of new sections 108A to 
108H. 

. After section 108 of the principal Act, the 

following sestions shall be inserted namely :— 


Restriction on the acquisition of shares' 

'108A. (1) Except with the previous ap. 
proval of the Central Government, no indivi- 
dual, group: constituent of a group, firm, body 
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corporate, or bodies corporate under the same 
management, shall jointly or severally. acquire 
or agree to acquire, whether in his or its own 
name or in the name of any other person, any 
equity shares in a public company, or a private 
company which ia a subsidiary of a public com- 
pany, if the total nominal value of the equity 
shares intended to be so- acquired exceeds, or 
would, together with the total nominal value 
of any equity share already held in the com. 
pany by such individual, firm, group, consti: 
tuent ofa group, body corporate or bodies 
Corporate under the same management, ex. 
ceed twentyfive per cont. of the paid. up equity 
share capital of such company. 


(3) Any peraon who acquires any share in 
contravention of the provisions of sub-sec- 
tion (1), shall be punishable with imprison- 
ment for a torm which may extend to three 
years, or with fine which may extend to five 
thousand rupees, or with both. 


Restriction on the transfer. 


108B. (1) Every body corporate, or bodies 
corporate under the same management, hold. 
ing whether singly or in the aggregate, ten 
per cent. or more of tho nominal value of the 
subscribed equity share capital of any other 
company, shall, before transferring one or 
more of such shares, give to the Oentral 
Government an intimation of its or their pro. 
posal to transfor such share. and every such 
intimation ghali include a statement as to the 
particulars of the share proposed to be trans. 
ferred, the name and address of the person to 
whom the share is proposed to be transferred, 
the share holding, if any, of the proposed 
tranaferee in the concerned company and gueh 
other particulars as may be prescribed. 


(2) Where, on receipt of an intimation 
given under sub-section (1) or otherwise, the 
Central Government is satisfed that asa re: 
sult of such transfer, ^ change in the composi. 
tion of the Board of directors of the company 
is likely to take place and that such change 
would be prejudicial to the intereats of tho 
company or to the publio interest, it may by 
order, direct that— 

(a) no such share shall be transferred to 
to the proposed transferee: 


Provided that no such order shall preclude 
the body corporate or bodies corporate from 
intimating, in accordance with the provisions 
of sub.seotion (1), to the Central Government 
itg proposal to transfer the share to any other 
person, or 

(b) where such "n is held ina company 
engaged in any industry specifedin Sche- 
dule XIII such share shall be transferred to 
the Central Government or to such corpora: 
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‘tion owned or controlled by that Government 
as may be specified in the direction. 

(3) .Whora a direction is made by the Cen. 
tral Government under clavae (b) of sub.seo. 
tion (2), the share referred to in such direction 
&ball stand transferred to the Central Govern- 
ment or the corporation epecified therein, and 
the Central Government or the specified cor- 
poration, as the case may be shall pay, in 
cash, to the body corporate or bodies corporate 
from which aush share stands transferred, an 
amount. equal to the market value of such 
share, within the time specified in sub-sec- 
tion (4). 

Explanation.—In this sub.seotion, “market 
value" means in the case of a share which is 
quoted on any recognised stook exchange the 
value quoted atsuch stock eXchange on the 
date on which the direction is made, and, in 
any other case, such value as may be mutu- 
ally agreed upon between the holder of the 
share and the Central Government or the 
specified corporation, a8 the case may be, or 
in the absence of such agreement, s8 may be 
determined by the Court. 


(4) The market value referred to in sub. 
section (3) shall be given forthwith, . where 
there is no dispute a3 to such value or where 
such value haa been mutually agreed upon, 
but where there is a dispute as to the market 
valua, such value as estimated by the Central 
Government or the corporation, as the case 
may be, shall be given forthwith and the 
balance, if any, shall be given within thirty 
days from the date when the market value is 
determined by the Court. 


(5) If the Central Government does not 
make any direction under sub-section (2) 
within sixty days from the date of receipt by 
it of the intimation, given under sub.seo 
tion (1), the provisions contained in sub.seo. 
tion (2) with regard to the transfer of such 
share shall not apply. 


(6) (a) Every body corporate which makes 
any transfer of shares in contravention of the 
provisions of this seation, shall be punishable 
with fine which may extend to five thousand 
rupees. 

' (b) Where any contravention of this section 
has been made by & company, every officer of 
the company who isin default shall be punish- 
able with imprisonment for a term which may 
extend to three years. 


Restriction. on the transfer of shares of 
foreign companies. 

1080 (1) No body corporate, or bodies 
corporate under the same management which 
holds, or hold in the aggregate, ten per cent. 
or more of the nominal value of the. equity 
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share capital of a foreign company, having an 
established place of business in India, shall 
transfer sny share in such foreign company to 
any citizen of India or any body corporate in- 
corporated in India except with the previoua 
approval of the Central Government and such 
previous approval shall not be refused unless 
the Oentral Government is satisfied that auch 
tranafer would be prejudicial to the public 
intereat. 

(2) (a) Every body corporate which makes 
any transfor of shares in contravention of the 
provisions of this section, ‘shall be punishable 
with fine which may extend to five thousand 
rupees. 

. (tb) Where any contravention of this section 
has been made by a company, every officer of 
the company who is in default aball be panish- 


able with imprisonment for a term which may 


extend to three years. 


Power of Central Government to direct 
companies not to pive effectto the 
transfer, 

108D. (1) Where the Oentral Government 
is gatiafied that as a result of the transfer of 
any share or block of shares of a company, a 
change in the controlling interest of the com. 
pany is likely to take place and’ that such 
change is prejudicial to the intereste of the 
company or to the publio intereat, that Gov.. 
ernment may direct the company not to give 
effect to the transfer of any such share or 
block of shares and— 

(a) where the transfer of: such share or 
block of shares has already been registered, 
not to permit the transferee or any nominee 
or proxy of the transferee to exerclga any 
voting or other rights attaching to such share 
or blook of shares, 

(b) where the transfer of such share or. 
block of shares hes not been registered, not to 
permit any nominee or proxy of the transferor 
to exercise any voting or other rights attach. 
ing to such share or block of shares, 

(2) Where any direction is made by tha 
Oentral Government under sub-section (1), the 
share or the block of shares referred to therein 
shall stand retransferred to the person from 
whom it was acquired and thereupon the 
amount paid by the transferee for the soquisi-. 
tion of such share or block of sharea shall be 
refunded to him by the person from whom 
such shate or block of shares was acquired by 
such transferree. 

(3) If the refand referred to in aub. 
section (2) is not made within a period of 
thirty days from the date of the direction re. 
ferred to in sub-section (1), the Central Gov. 
ernment shall, on the application of the person 
entitled to geb the refund, direst, by order, 
the refund of such amount ani such order may 
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be enforced aa if it Were a decree made by a 
civil Court: ` 

(4) Toe person to whom any share or block 
ot shares stand retransferred under sub-sec- 
tion (3) ehall, on making refund under sub. 
‘section (2) or sub-section (3), be eligible to 


exercise voting or other rights attaching to 
uch share or block of shares. 


‘Time within which refusal to be com- 
municated. 


: 108E, Every request made to the Central 
Government for according its approval to the 
proposal for the acquisition of any share re. 
ferred to in sestion 108A or the tranater of 
any share referred to in section 1080 shall be 
presumed to have been granted unless, within 
a period of cixty days from the date of receipt 
of such request, the Central Government com. 
municates to the person by whom the request 
was made, that the approval prayed for cannot 
be granted. 


Penalty for contravention of 
tions 108A, 108B or 108C. 
108F. (1) Every person who exercises any 
woting or other right in relation to any share 
acqured in contravention of the provisions 
of section 108A, section 108B, or seation 1030 


82c- 


shall be poniahable with imprisonment for a- 


erm which may extend to five years and shall 
also be liable to fine. 

(2) If any company gives effect to any 
"voting or other right exercised in relation to 
‘any share atquired in contravention of the 
provisions of seation 1084, section 108B or 
‘section 1030, the company and every officer 
‘of the company who ia in default shall be 
punishable with fine which may extend to five 
bousand. rupees, or with imprisonment for a 
term which may extend to three years, or 
wlth both. 


Nothing in sections 108A to 108D to 
apply to Goverament companies, etc. 
108G, Nothing contained in section 108A, 
xeolion 108B, section 1080 or section 108D 
shall apply to the transfer of any share to, or 
by,— - ; 

(a) any company in which not lesa than 
fifty-one per cent of the share capital is held 
by the Central Government; 

(b) any corporation (not being a company) 
“established by or under any Central Act; 

(c) any public financial institution specified 
by or under section 4A. 


Construction of references to “shares” 
or “share capital” in sections 108A 
to 108D. : 

I08H. References in sections 108A, 108B, 

@8C and 108D to shares or share capital, as 
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the case may be, shall be construed as refe. 
rances to: shares or share capital, respectively, 
of a boiy corporate owning any undertaking to 
which the provisions of Part A of Chapter IIL 
of the Monopolies and Restrictive Trade Prac. 
tices Act, 1969, apply.”. 


“13. Amendment of section 141. _ 


(1) In section 141 of the principal Aot, for 
the word "Oourt", wherever it occurs, the 
words''Company Law Board” shall be substi. 
tuted, 


(2) Nothing in sub-seotion (1) sball affect 
any order made by the Court under section 141 
or aby proceeding relating to any matter - 
specified in that section which is pending 
before the Oourt at the commencement of the 
Companies (Amendment) Act, 1974. 


14. Amendment of section 186. 


In section 186 of the principal Aot, ia aub. 
section (1). for the word "Court", wherever it 
occurs, the words “Company Law Board” shall 
be substituted. 


15. Insertion of new sections 187C and 
187D. 

After section 187 B of the principal Act, the 

following sections shall be inserted, namely: — 


Declaration by persons not holding bene- 
ficial interest in any share. 

"1870. (1) Notwithstanding anything con. 
tained in section 150, section 153B or sec. 
tion 187B, a person, whose name is entered, 
at the commencement of the Companies 
(Amendment) Act, 1974, or at any time there. 
after, in-the register of members of a company 
as the holder of a share in that company but 
who does not hold the beneficial interest in 
such share, shall, within such time and in auch 
form as may be prescribed, make a deolara. 
tion to the company specifying the name and 
other particulars of the person who holds the 
beneficial interest in such share. 

(3) Notwithstanding anything contained else. 
where in thia Act, a person who holds a bene. 
ficial interest ina share or & claes of shares 
of a company shall, within thirty days from 
the commencement of the Companies (Amend. 
ment) Act, 1974, or within thirty days after 
his becoming such beneficial owner, whichever 
js later, make a declaration to the company 
specifying the nature of his interest. parti- 
culars of the person in whose name the shares 
stand registered in the books of the company 
and such other particulars as may be prea. 
eribed. 

(3) Whenever there isa change in the 
beneficial interest in such shares the beneficial 
owner shall, within thirty days from the date 
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of such change, make s declaration to the 
ompany in such form and containing such 
‘particulars as may be presoribed. 

(4) Notwithstanding anything contained in 
section 153 where any declaration referred to 
in sub-section (1), sub-section (2) or sub-seo. 


-(3) is made to a company, the company shall - 


make a note of such declaration, in its register 
of members and shall file, within thirty days 
from the date of receipt of the declaration 
by it, a return in the presoribed form with the 
Registrar with regard. to such declaration. 
. (6) (a) If any person, being required by the 
provisions of sub-section (1), sub-section (2) or 
sub-section (3), to make a declaration, faila, 
. Without any reasonable excuse, to do Bo, ha 
' ghall be punishable with flne which may ex- 
tend to one thousand rupees for every day 
during which the failure continues. 


(b) If a company faila to comply with the 
provisions of this section, the company,: and 
every officer of the company who is in default, 
shall be punishable with fine which may ex- 
tend to one hundred rupees for every day 
during which, the default continues. 

(6) Any charge, promissory note or any 
other collateral agreement, created, executed 
or entered into in relation to any ehare, by 
the ostensible owner thereof, or any hypo- 
thecation by the ostensible owner of any 
share, in respect of which a declaration is re. 
quired to be made under the foregoing provi- 
sions of this section, but not so declared, ehall 
not be enforceable by the beneficial owner or 
' any person claiming through him. 

(7) Nothing in this section shall be deemed 
to prejudice the obligation of & company to 
pay dividend in accordance with the provi. 
sions of section 206, and the obligation shall, 
on such payment, stand discharged. 
Investigation of beneficial ownership of 

shares in certain cases. 

187D. Where it appears to the Central Gov. 
ernment that there are good reasons go to do, 
Ai may appoint one or more Inspectors to in. 
vestigate and report as to whether the provi. 
‘gions of section 1870 have been complied with 
with regard to any share, and thereupon the 
provisions of section 247 shall, as far as may 
be, apply to such investigation asif it were 
an investigaticn ordered under that section.”’, 


16. Amendment of section 192. 

In section 192 of the principal Aot, in sub- 
gootion (4), — 

(i) in item (ii) of clause (ee), for the word 
and figures ‘‘section 294", the words and 
figures ‘section 294 or section 294AA” shall 
be substitated; 

(ii) after clause (f), the following olause 
ghall be inserted, namely :— 
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"(g) copies of tke terms and conditions of 
appointment of a sole selling agent appointed 
under section 294 or of.a sole selling 
agent or other person appointed under 880- 
tion 294AA.”. 


17. Insertion of new section 204A. 


After section 204 of the principal Act, the 
following section shall be inserted, namely :— 


Restrictions on the appointment of for- 
mer managing agents or secretaries 
and treasurers to any Office. 


‘904A. (1) Except with the previous ap- 
proval of ihe — 

(8) company in Sehen meeting, and 

(b) Central Government, 
no company shall, during 4 period of five 
years from the commencement of the Com- 
panies (Amendment) Act, 1974, appoint ae 
secretary, consultant or adviser or to any 
other office, by whatever name called,— 


(i) any inlividusl, firm or body corporate 
who, or which had at any time after the 15th 
day of August; 1960, been holding office as 
the managing agenti or secretaries and trea” 
gurerg of the company, or i 


(ii) any associate of the managing agents or 
secretaries and treasurera as aforesaid: 


Provided that where sny such appointment 
has been made before the commencement of 
the Companies (Amendment) Act, 1974, no 
such appointment shall be continued by ths 
company after a period of six months from 
such commencement unless such appointment 
has been approved by the company in general 
meeting and the Central Government before 
the expiry of tho said period. 

(2) (a) Where— 

(i) any individual, firm or body corporate, 
who, ox which, had af any time after the 15th 
day of August, 1960, been holding office as 
the managing agents or secretaries and trea. 
gurerg of the company, or 


(ii) any associate of the managing agents or 
secretaries and treasurers as aforesaid; 
has been appointed by such company at any 
time during & period of five years preceding 
the 3rd day of April, 1970, or atany time 
after that date, ag its secretary, consultant or 
adviser or to any other office under it, by 
whatever name called, the Oentral Govern. 
ment may, if it appears to it that there is good 
reason for go doing, require the company to 
furnish to if such information as it may consi. 
der necessary, with regard to the terms and 
conditions of the appointment of such indivi. 
dual, firm or body corporate aa secretary, 
consultant or adviser or ag the holder of such 
other office, for the puryosa of determining 
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whether or not such terms and conditions are 
prejudicial to the interest of the company. 

(b) If the company refuses or^ neglecta to 
furnish any such information, the Central 
Government may appoint: a competent person 
to investigate and report on the terms and 
conditions of appointment to any of the offices 
referred to in-clause (a) and the provisions of 
geotion 240A shall, so far as may be, apply, 
to such investigation, as they apply to any 
other investigation made under any ate pro- 
vision of this Ast. 


(c) If, after perusal of the information 
furnished by the company, or, as the cage may 
be, the report submitted by the person ap. 
pointed under clause (b), the Oentral Govern. 


' ment is of opinion that the terms and oon- 
ditions of appointment to any of the offices 


referred to in clause (a) are prejudicial to the 
interests of the company, ii may, by order, 
mako such variations in those terms and con. 
ditions ag would. in its opinion no longer 
render such terms and conditions of sppoint. 
ment prejudicial to the interests of the 
company. 

(d) As from such date as may be epecified 
by the Central Government in the order afore. 
gaid, the appointment referred to in clause 
(a) shall be regulated by the terms and con. 
ditions as varied by that Government. 


(3) For the purposes of this section, the 
expression “appointment” includes re.appoint. 
ment, employment and re-employment.'. 


18. Amendment of section 205. 


In section 205 of the principal Act, after 
sub-section (2) the following sub. section shall 
be inserted, namely:— 

“(2A) Notwithstanding anything coniained 
In gub.seotion (1) on and from the commence. 
ment of the Companies (Amendment) Aot, 
1974, no dividend shall be declared or paid 
by a company for any financial year out of the 
profita of the company for that year arrived 
at after providirg for depreciation in ac. 
cordance with the provisions of sub.section (2), 
except after the transfer to the reserves of the 
company of such percentage of its profits for 
that year. not exceeding ten per cent, as may 
be presoribed: 

Provided that nothing in this sub.goction 
shall be deemed to prohibit the voluntary 
tranafor by a company of a higher percentage 
of its profita to the reserves in accordance 
with such rules ag may be made by the Oen- 
tral Government in this behalf.”. 


19. Insertion of new sections 205A and 
205B. 


After section 205 of the priroipal Aot the 


_ following sections shall be inserted, namely:— 


The Companies (Amendment) Act, 1974 


[Act 44] 185 


Unpaid dividend to be transferred to 
special dividend account. 


205A. (1) Where, after the commencement 
of the Companies (Amendment) Aot, 1974, 
a dividend has been declared by a company 
but has not been paid, or the warrant in res. 
peot thereof has not been posted, within forty. 
two days from the date of the declaration, to 
any shareholder entitled to the payment of 
the dividend, the company shall, within seven 
days from the date of expiry of the said period 
of forty two days, transfer the total amouni 
of dividend .which remains unpaid or in rela. 
tion to which no dividend warrant has been 
posted within the said period of forty.two days, 
to a special account to be opened by the com. 
pany in that behalf in any scheduled bank, to 
be called ‘Unpaid Dividend Account of...Com- 

pany Limited/Oompany (Private) Limited”. 


(2) Where the whole or any part of any 
dividend, declared by a company before the 
commencement of the Companies (Amendment) 
Act, 1974, remaing unpaid at such commence- 
ment, the company shall, within a period of 
six months from such commencement, transfer . 
Buch unpaid amount fo the account referred to 
in sub-section (1). i 


(3) Where, owing to inadequacy or absence 
of profits in any year, any company proposes 
to declare dividend out of the accumulated 
profits earned by the company in previous 
years and transferred by it to the reserves, sueh 
declaration of dividend shall not be made 
except in accordance with such rules as msy 
be made by the Central Government in thia 
behalf, and, where any snch declaration is not 
in accordance with auch rules, such declaration 
shall not be made except with the previous 
approval of the Oentral Government. 


(4) If the default ia made in transferring 
the total amount referred to in sub-section 1) 
or any pari thereof to the unpaid dividend 
account of the concerned company, the com. 
pany shall pay, from the date of auch default, 
interest on 80 much of the amount as haa not 
been transferred tO the said account, at the 
rate of twelve per cent. per annum and the. 
interest acoruing on such amount ehall enure 
to ihe benefi of the membera of the company 
in proportion io the amount remaining unpaid 
to them, 

(5) Any money transferred to the unpaid 
dividend account of a company in pursuance 
of this section which remains unpaid or un- 
claimed for a period of three years from the 
date of such transfer, shall be transferred by 
the company to the general revenue account 
of the Oentral Government but a claim to any 
money so transferred to the general revenue 
account may -be preferred to the Central 
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Government by tha person to whom the money 
is due and shall be dealt with as if such trans- 
ler to the general revenue account had not 
‘been made, the order, if any, for payment of 
the claim being treated as an order for refund 
of revenue. 


(6) The company shall when making any 
-ran for under sub.seotion (5) to the general 
"revenue account of the Oentral Government 

any unpaid or unclaimed dividend, furnish to 
such officer ag the Central Government may 
appoint in thia behalf a statement in the pre- 
scribed form setting forth in respeot of all 
ums included in such transfer, the nature of 
the sums, the names and last known addresses 
of the parsons entitled to receive the gum, the 
amount to which each person is entitled and 
the natare of his claim thereto and such other 
particulars as may be prescribed. 


(7) The company shall be united to a receipt 

from the Reserve Bank of India for avy 
200ney transferred by it to the general revenue 
acsount of the Central Government and such 
xeceipt shall be an effectual discharge of the 
company in respect thereof. 
- (8) It a company fails to comply with any 
of the requirements of this section, the com- 
pany and every officer of the company who is 
in default, ehall be punishable with fine which 
may extend to five hundred rupees for every 
-day during whioh the failure continuea. 


Payment of unpaid or unclaimed divi- 
dend. 

205B, Any person claiming to be entitled 
4o any money transferred under sub-section 
(5) of Beotion 205A to the general revenue 
account of the Central Government, may apply 
40 the Central Government for an order for 
Payment of the money olaimed; and the Cen. 
tral Government may, if satisfied, whether on 
a certificate by the company or otherwise, 
‘that such person is entitled to tha whole or 
any part of the money claimed, make an 
order for the payment to that person of the 
sum due to him after taking such security 
from him as it may think fit,'. 


:20. Amendment of section 209. 
In section 209 of the principal Act, in 
:Sub.seotion (4),— 


(i) the brackets and letter "(a)" shall be 
omitted; 


(ii) clauses (b), (c) and (d) shall be omitted. 
21. Insertion of new section 209A. 

After Section 209 of the principal Act, the 
following section shall be inserted, namely:— 


Inspection of books of account, e:c., of 
companies. 


"809A. (1) The books of account and other 
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books and papers of every company shall be 
open to inspection during business hours— 

(i) by the Registrar, or 

(ii) by such officer of Government as may be 
authorised by the Ventral Government in thia 
behalf: : 


Provided that such inspection may be made 
without giving any previous notice to the com- 
pany or any officer thereof. 

(3) I$ shall be the duty of every director, 
other officer or employee of the company to 
produoe to the person making inspection under 
sub-section (1), all such books of account and 
other books and pspers of the company in hia 
custody or control and to furnish him with 
any statement, information or explanation 
relating to the affaire of the company as the 
said person may require of him within such 
time and at such place as he may specify. 

(3) It shall algo be the duty of every direc. 
tor, other officer of employee of the company 
io give to the person making inspection under 
this section all assistance in connection with 
the inspection which the company may be 
reasonably erpested to give. à 

(4) The peraon inaking the inspeotion under 
thia section may; during. the course of inspeo. 
tion,— 

(i) make or cause to be made copies of 
books of account and other books and papers, 
or 

(ii) place or cause to ba placed any marks, 
of identification thereon in token, of the iuspeo.. 
tion having been made. 

(b) Notwithstanding anything contained in 
any other law for the time being in force or 
any contract to the contrary, any person mak- 
ing an inspection under this section shall have 
the game powers, while trying a spit, in reg. 
pect of the following matters, namely:— 

(i) the discovery and production of books of 
account and other documents, at auch place 
and such time as may be specified by such 
person; 

(ii) summoning and enforcing the attend. 
ance of persons and examining them on oath; 

(iii) inspection of any books, registers and 
other documenta of the company at any place. 

(6) Where an inspection of the books of 
account and other books and papers of the 
company has been made under this sectiom 
the person making the inspection shall make 
& report to ihe Central Government. 

(7) Any officer authorised to make an 
inspection under this section shall have all 
the powers that a Registrar has under this 
Act in relation to tha making of inquiries. 

(8) If default is made in complying with 
the provisions of this section every officer of 
the company who is in defaulé shall be 
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punishable with fine which shall not be lesa 
than five thousand rupees, and also with im. 
prisonment for a term not exceeding one 
year. 

(8) Where a direotor or any other officer 
‘of a company hag been convicted of an offence 
under this section he shall, on and from the 
date on which he is. so convicted, be deemed 
to have vacated hia office as such and on such 
vacation of offices, shall be disqualified for 
holding such office in any company, for a 
period of five years from such date.”. 


22. Amendment of section 217. 

In section 217 of the principal Ast, after 
:Sub.seotion (2). the following sab.seotion shall 
be inserted, namely:— 


(24) (a) The Board's report shall also 
‘include a statement showiog the name of 
every employee of the company who— 


(i) if employed throughout the financial 
year, was in receipt of remuneration for that 
wear which, in the aggregate, was not lesa 
than thirty six thousaríd rupees; or 

(ii) if employed for a part of the financial 
“year, was in receipt of remuneration for any 
part of that year, at-a rate whioh, in the 
aggregate, was not less than three thousand 
upees per month. 

(b) The statement referred to in clause (a) 
ahal! also indicate,— 

(i) whether any such employee is a relative 
of any director or manager of the company 
‘and if so, the name of such director. and 

(ii) such other particulars as may be pre- 
‘scribed. 

Ezplanation. — “Remuneration” has the 
meaning assigned to it in the Explanation to 
section 198.'. 


43. Amendment of section 224. 

In section 224 of the principal Act, — 

(i! to sub-section (1), the following proviso 
‘shall be added. namely:— 

" Provided that before any appointment or 
Te.appointment of auditor or auditors is made 


by any company at any annual general meet. 


ing, a written certificate shal! be obtained by 
the Company from the auditor or auditors 
proposed to be so appointed to the effect that 
the appointment or re-appointment, if made, 
will be in accordance with the limits specified 
in gub.geotion (1B)."; 

(ii) in sub.geotions (1) anã (14A). the words 

"'unle:s he is a retiring auditor" shall be 

omitted; 

(iii) after sub section (1A), the following 
sub.sections shall be inserted, namely :— 

*(1B) On and from the financial year next 
following the commencement of the Companies 


The Companies (Amendment) Act, 1974 


m —— — — —— ———!—— 


[Act 44] .18 


(Amendment) Act, 1974, no company or its 
Board of directors shall appoint or re-appoint 
any person or firm as its auditor if auch person 
or firm is, at the date of such appointment or 
re-appointment, holding appointment as 
auditor of the specified number of companies 
or more than the specified number of com. 


„panies : 


Provided that in the case of a Ge of 
auditors, “specified number of companies” 
Shall be construed as specified number of com. 
panies per partner of the firm: 


- P:ovided further that where any partner of 
the firm is also a partner of any other fi'm or 
firms of auditors, the number of companies 
which may be taken into account, by sll the 
firms together, in relation to such partner 
shall not exceed the specided number in the 
aggregate : 

' Provided also that where any partner of s 
firm of auditora is also holding office, in his 
individual capacity, as the auditor of one or 
more companies, the number of companies 
which may be taken into account in his case 
shall not exceed the specified number, in the 
aggregate. 

(10) For the purposes of enabling a com- 
pany tə comply with the provisions of sub- 
section (1B), a person or firm holding, 
immediately before the commencement of the 
Companies (Amendment) Aot, 1974, appoint. . 
ment as the auditor of a number of companies 
exceeding the specified number, shall, within 
Bixty days from euch commencement intimate 
his or its unwillingness to be re.gppointed as 
the auditor from the financial year next 
following such commencement, to the com. 
pany or companies of which he or it is not 
willing to be re.appointad as the auditor, and 
shall simultaneously intimate to the Registrar 
the names of the companies of which he or it 
is willing to be re-appointed as the auditor 
and forward a copy of the intimation (o each 
of the companies referred to therein. 


Explanation I. — For the purposes of sub. 
sections (1B) and (10), "specified number" 
means.— 

(a) in the caze of a person or firm holding 
appointment as auditor of a number of com. 
panies each of which has a paid.up share 
capital of less than rupees twenty-five lakhs, 
twenty such companies; 

(b) in any other case, twenty companies, 
out of which not more than ten shall be com. 
panies each of which has a paid-up share 
capital of rnpees twenty-five lakhs or more, 


Ecplasation IT. — In computing the speci. 
fied number, the number of companies in 
respect of which or eny part of which any 
pemon or firm has been appointed as an 
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auditor, whether singly or in combination 
with any other person or firm, shall be taken 
into account’; 
(iv) in sub.section (2), for the words "Atb 
any - ‘annual general meeting", the words 
“Subject to the provisiong of gub.sestion (1B) 
and section 2244A, 
meeting" shall be substituted. 


24, Insertion of new section 224A. 


After section 224 of the principal Aot, the 
following section shall be inserted, namely ;— 


Auditor not to be appointed except with 
the approval of the company by 
special resolution in certain cases, 


‘9944, (1) In the case of a company in 
which not less than twonty.five per cent. of 
the subscribed share capital is held, whether 
gingly or in ahy combination, by— 

(a) a public financial institution or a 
Government company or Central Government 
or any State Government, or 


(b) any financial or other institution esta- 
blished by any Provincial or State Act in 
which a State Government holds not less than 
filiy-onà per cent. of the subscribed share 
capital, or 

(c) a nationalised bank or sn insurance 
company carrying on general insurance busi. 
ness, 
the appointment or re-appointment at each 
annual general meeting of an auditor or 
auditors shall be made by a special resolution. 


(2) Where any company referred to in ‘sub. 
gestion (1) omita or fails to pass at its annual 
general meeting any special resolution appoint. 


ing an auditor or auditors, it shall be deemed : 


that no auditor or auditors had been appoint- 
ed by the company at its annual general 
meeting, and thereupon the provisions of aub- 
section (3) of section 224 shall become appli. 
sable in relation to such company. 


. Explanation. — For the purposes of this 
eection,— 

(a) "general insurance business" hig the 
meaning essigned to it in the General Insur. 
ance (Emergency Provisions) Aot, 1971; 

(b) “nationalised bank" means a corres- 
ponding new bank as defined in the Banking 
Companies (Acquisition and Transfer of Under. 
takinga) Act, 1970.’. 


25. Amendment of section 233B. 


In section 233B of the principal Act, — 

(i) in gub. section (1), for the words begin- 
ning with ' ‘who shall be either" and ending. 
with "prescribed api n ihe etree 
shall be substituted, namely :— 
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“who shall be a cost accountant within the 
meaning of the Cost and Wore, Accountantp 
Act, 1959 ; 


Provided that if the Central Government 
ia of opinion that sufficient number of cost 
accountants within the meaning of the Cost 
and Works Accountants Aot, 1959, are not 
available for conducting the audit of the cost. 
accounts of companies generally, that Govern- 
ment may, by notification in the Official 
Gazette, direct that, for such period as may be 
specified in the said notification, such Ohar. 
tered Accountant within the meaning of the 
Chartered Accountants Act, 1949, a8 possesses 
the prescribed qualifications, may also conduat 
the audit of the cost accounts of companies, 
and thereupon a Chartered Accountant posses. 
Bing the prescribed qualifications may be 
appointed. to audit the ocsi accounts of the 
company."; 


(ii) for sub-section (2), the following aub 
seotion shall be substituted, namely :— 


"(2) The auditor under this ceotion shall be. 
appointed by the Bosrd of directors of the 
company with the previous approval of the 
Oentral Government."; 

(iii) in sub-seotion (4), for the worda “Oom. 
pany Law Board'', the words "Central Govern. 
ment" shall be substituted: 

(iv) after sub-section (4), the following sub. 
sections shall be inserted, namely :— 


(5) (a) A person referred io in sub. 
motion (3) or sub.geotion (4) of section 226 
shall noi be appointed or re-appointed for con. 
ducting the sudit of the coat accounts of a 
company. 

(b) A’ person appointed, under section 224, 
ss an auditor of a company. shall noh be 
appointed or re.appointed for conducting the 
audit of the cost accounts of that company. - 

(e) If a person, appointed for conducting: 
the audit of cost accounts of a company, be. 
eomes subject, after his appointment, to any. 
of the disquallfications specified in clause (a) 
or clause (b) of this sub-section. he shall, on 
and from the date on which he becomes go 
subject, cease to conduct the audit of the gost 
accounts of the company, 


(6) Upon reseipt of an order under sub. 
section (1), it shall be the duty of the com. 
pany to give all facilities and assistance to the 
person appointed for conducting the audit of 
the coat accounta of the company, 


(7) The company shall, within thirty daya 
from the date of receipt of a copy of the re. 
port referred to in sub-section (4), furnish the 
Central Government with foll information 
and explanations on every reservstion or 
qualification contained in euch report. 
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(8) If, after considering the report referred 
4o in sub-section (4) and the information and 
explanations furnished by the company under 
sub.seotion (7), the Central Government is of 
opinion that any further information or ex- 
planation is necessary, that Government may 
call for such further information and expla- 
nation and "fhereupon the company shall fur. 
nish the same within Buch time as may ba 
specified by that Government. 


(9) On receipt of the report referred to in 
aub-gestion (4) and the informations and ex. 
planations furnished by the company under 
aub-gection (7) and gub.geotion (8), the Central 
Government may take such action on the re. 
port, in accordance with the provisions of this 
Act or any other law for the time being in 
force as it may consider necessary. 


(10) The Oentral Government may direst 
the company whoss cost accounts have been 
audited under this section to circulate to its 
members, along with the notice of the annual 
general meeting to be held for the first time 
after the aubmission of such report, the whole 
or such portion of the said report as it may 
epecity in this behalf. 

(11) If default is male in complying with 
the provisions of this section, the company 
aball be liable to be punished with fine which 
may extend to five thousand rupees, and every 
officer of the company who is in default, shall 
be liable to be punished with imprisonment 
for a term which may extend to three years, 
or with fine which may extend to five thou. 
sand rupees, or with both.". 


26. Amendment of section 269. 

In geotion 269 of the principal Act,— 

(i) in sub-section (1) (including the proviso 
thereto)’ the words "for the first time’, 
wherever they occur, shall be omitted; 

(ii) to sub-section (1), the following Eepla. 
nation shall be added, namely :— 

‘Explanation. — In thia sub-section, and in 
gub-geotions (3) and (5), “appointment” in. 
oludes '"'re.appointmeni" and "whole-time 
director" includes ''a director in the whole. 
time employment of the company”. 

(iii) af.er sub-section (2), the following aub. 
sections shall be inserted, namely :— 

"(3) The Oentral Government shall Sui 
accord its approval under sub-section (1) in 
any case, unles3 it is satisfied that — 

(a) it is in the interests of the company to 
have a managing or whole-time director, 

- (b) the proposed managing or whole-time 
director of the company is, in its opinion, a ft 
and proper psrson to be appointed as such and 
that the appointment of sugh person ag mana. 
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ging or whole.time director is not againat the 
public interest, and 

(c) the terms end conditions of appoint- 
ment of the proposed managing or whole. time 
director of the company sre fair and rma. 
gonable. 

(4) While according ita approval under sub. 
geation (1) the Central Government may, if it 
is of opinion that in the interests of the com. 
pany it is necessary so to do, accord approval 
to the appointment for a period lesser than 
the period for which the person is proposed to 
be appointed by the company. 

(5) It the appointment of a person as a 
managing or wholetime director is not ap- 
proved by the Central Government, the per. 
gon go appointed shall vacate his office as such 
managing or whole. time director on the date 
on which the decision of the Central Govern. 
ment is communicated to the company, and if 
he omite or fails to do so, he shall be punish. 
able with fine which may extend to five 
hundred rupees for every day during which he 
omits or fails to vacate such office.", 


27. Insertion of new section 294A A." 

After section 294A of the principa! Act, 
the following section hall be inserted 
namely:— 


Power of Central Government to pro- 
hibit the appointment of sole selling 
agents in certain cases. 


‘Q94AA. (1) Where the Central Govern- 
ment is of opinion that the demand for goods 
of any category, to be specified by that Gov. 
ernment, is substantially in excess of the pro. 
duction or supply of such goods and that the 
services of sole selling agents will not be 
necessary to create a market for such goods, 
the Central Government may, by notification 
in the Official Gazette, declare that sole sell. 
ing agents shall not be appointed by & com. 
pany for the sale of such goods for such 
period as may be specified in the declaration. 

(2) No company shall appoint any indivi. 
dual, firm or body corporate, who or which 
has substantial interest in the company, as 
sole gelling agent of that company unless such 
appointment has been previously approved by 
the Central Government. 

(3) No company having & paid-up share 
capital of rupees fifty lakhs or more shall 
appoint a sole selling agent except with the 
consent of the company accorded by a special 
resolution and the spproval of the Central 
Government. 

(4) The provisions of sub.seotions (5); (6) 
and (7) of Section 294 shall, so far as may be, 
apply to the sole gelling, or the sole purchaa- 
ing or buying, agents of a company. 


t» = 
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(5) A company seeking approval uuder this 


section shall furnish such particulars as may 
be prescribed. = 3 


-(6) Where any-appointmant has been made 
of a,aole selling agent by a company before 
the commencement of the Oom panies (Amend- 
ment) Act, 1974, and.the appointment ia such 
that it could- hot have" been made except on 
the authority of a special resolution pa:sed 
by the'éompany and the approval of the Qen- 
tral Government, if sub.seotion (2), eub-seo- 
tion (3) and sub.seotion (8), were in force at 
the time of such appointment, the company 
shall obtain such authority and approval 
within six months from such commencement: 
and if such authority and approval are not s0 
obtained, the appointment of the sole gelling 
agent shall atand terminated on the expiry of 
six montha from such commencement. 


(7) If the company in general meeting dis- 
approves the appointmen; referred to in sub- 
gecsion (3), such. appointment shall, notwith- 
standing anything contained in gab.seotion (6), 
oeaso to have effect from the date of the gene. 
ral meeting, 


(8) The provisions of this section except 
those of snb.section (1), shall apply so far es 
may be to the appointment by a company of 
a sole agent for the buying or purchasing of 
goods on behalf of the company. 


Hzplanation. —In this section, — 

(a) "appointment" includes "re-appoint. 
. ment,” 

(b) substantial Interest,"— 


(i) in relation. to an individual, means the 
beneficial interest held by such individual or 
any of hia relatives, whether singly or taken 

“together, in the shares of the company, the 
aggregate amount paid-up on which exceeds 
five lakhs of rupees or five per cent. of the 
paid-up share capital of the company, which. 
ever ig the leager; 


(ii) in relation tos firm. means the bene- 
ficial interest held by one or more partnera 
of the firm or any relative of such partner, 
whether singly or taken together, in the 
shares of the company, the aggregate amount 
paid.up on which exceeds five lakhs of rupees 
or five per cent. of the paid-up share capital 
ot the company whichever ia the lesser; 


(iii) in relation to a body corporate, means 
the beneficial interest held by such body 
corporate or ons or more of ita direatora or 
any relative of such. director, whether singly 
or tabon together, in the shares of the com. 
pany, the aggregate amount paid-up on which 
exceeds five lakhs of rupees. or five per cent. 
of the paid-up share capital of the company, 
whichever ig the legger ', 
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28. Amendment of section 297. 

In section 297 of the principal Act, to eub- 
section (1), the following proviso shall be 
added, namely: — 

“Provided that in the cage of & company 
having a paid-up share capital of not less tham 
rupees one Grore, no such contract shall be 
entered iato except with the previous appro-. 
val of the Central Government.". 


29. Amendment of section 314. 

In Section 314 of the principal Act,— 

(i) in clause (b) of sub section (1), for the 
portion beginning with "no partner or rela. 
tive’ and ending with ‘legal or technical 
adviser," the words "no partner or relative 
of such director, no firm in’ which such 
director, or a relative of such director, is 
& partner, no private company of which such 
director is a director or member and no direc. 
tor or manager of such a private company, - 
shall hold any office or place of profit carry- 
ing a totel monthly remuneration of five 
hundred rupees or more, 
except that of managing director or mana. 
ger,” shall be substituted; 

(ii) after eub-sect.on (1A), the following 
sub-section shall be inserted namely: — 

"(1B) Notwithstanding anything contained 
in gub.geotion (1),— 

(a) no partner or relative of a director oz 
manager, 

(b) no firm in which such director or mana- 
ger, or relative of either, ia a partner, 

(c) no private company of which such a 
director or manager, or relative of either, is & 
direstor or member, 


shall hold any office or place of profit in the 
company which carries a total monthly re 
muneration of not less than three thousand 
rupees, except with the prior consent of the 
company by a special resolution and the 
approval of the Central Government: 


Provided that in & case where no office of 
profit could have been held in the company 
by a pereon if this section had been in force 
at the time when the appointment or re.ap- 
pointment to such office of profit was made, 
the company shall, within a pe-iod of six 
months from the commencement of the Com- 
panies (Amendment) Act, 1974 oblain the ap. 
provai of the Company in general meeting ant 
of the Central Government for the holding 
by such person, of the office of prod.’ 

(iii) sub section (2) shall be re-lettered ag 
clause (a) thereof, and after clause (a). a3 Bo 
re-lettered, the following clause shall be in. 
Berted, namely:— 

"(b) The company shall not waive ihe re- 
covery of any sum iefundable to it under 
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Central Government.”; 

(iv) after. anb-seation (2A), the following 
sub.sections shall be inserted namely: — 

"(3B) 1f, after tha commencement of the 
Companies (Amendment) Act, 1974. any office 
or place of profit is held, without the prior 
consent of the company by a special resolu- 
tion and the approval of tha Central Govern. 
ment the partner, relative, firm or private 
company appointed to such office or place of 
profit shall be liable to refund to the company 
any remuneration received or the monetary 
equivalent of any perquisite or advantage en. 
joyed by him oa and from the date on which 
the offica was s> held by him. 

(20) If any office or place of profit ia held 
in contravention of the provisions of the pro. 
viso to sub-section (1B), the director, partner, 
relative, firm, private company or mavager 
concerned shall be deemed to have vacated 
his or ita office as such on and from the expiry 
of aix months from the commencement of the 
Companies (Amendment) Aot, 1974, or the date 
next following the date of the general meet. 
ing of the company referred to in the sald 


proviso, whichever is earlier, and shall be - 


liable to refund to the company any remunera. 
tion reosived or the monetary equivalent of 
any perquisite or advantage enjoyed by him 
or it for the period immediately preceding the 
date aforesaid in respect of such office or place 
of profit. 

(2D) The company shall not waive the re- 
covery of any sum refundable to it under aüb. 
geotion (2B) or (20), aa the case may he, un- 
less permitted to. do so by the Oeniral 
Government”; 

(v) in sub-section (3) for the words " within 
the meaning of sub-section (1)", the words 
“within the meaning of this section” shall be 
substituted; 

(vi) after sub-section (3). the following aub. 
gestion shall be inserted namely; — 

"(4) Nothing in thia section shall apply to a 
person, who being the holder of any office of 
profit in the company, is appointed by the 
Central Government, under section 408, aa a 
director of the company.’”’. 


30. Insertion of new section 383A. 
After section 383 of the principal Act, the 
following section shall be inserted, pamely:— 


Certain companies to have secretaries. 

“383A. (1) Every company having a paid- 
up share capital of rupees twenty-five lakhs or 
more shall have a whole-time secretary, and 
where the Board of direotora of any such com. 
pany comprises only two directors, neither of 
them shall be the seoretary of the company. 
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(2) Where at the commencement of the 
Companies (Amendment) Act, 1374,— 


3 


(a) any firm-or body corporate ia holding: 


office, ag the secretary of.a company, such 
firm or body corporate: shall, within six 
months from such commencement, vacate 
office as secretary of such company;. i 

(b) any individual: is hóldińg offioe as the 
secretary of more than one company having & 
paid-up share capital of rupees twenty-five. 
lakhs or more, he shall, within a period of six 
months from such commencemant, exsriise. 
his option 83 to the company of which he in. 
tends to continue as the secretary and shall; 
on and from such data, vacate offica as secre. 
tary in relation to all other companics,”’. 


31. Amendment of section 408. 

In section 108 of the principal Aot,— | 

(i) in sab.seotion (1), forthe words "nok 
more than two persons”, the words ' such. 
number of persons a3 the Central Government: 
may by order ia writing, spesify as being 
necessary to effectively sate-guard the interes's. 
of the company, or its shareholders or the 
publie interest” shall be substituted; 

(ii) in sub-section (2), for the words "not. 
more than two persons", the words ‘such 
number of persons as the Central Government. 
may, by order in writing, specify as .being. 
necessary to effectively safeguard the interest. 
of the company, or its shareholders or the. 
public interest" ehall be substituted; 

(iii) after sub-section (5), the following sub.. 
sections shall be inserted, namely: — 

“(6) Notwithstanding anything contained in, 
thia Act or any other law for the time being: 
in force, where any person i8 a»pointed by the 


Central Government t» hold office as director. 


or additional director of & company in pur. 
suance of sub-section (1) or sub-section (2), the- 
Central Government may issue such direction 
to the company asit may consider neceesary: 
or appropriate in regard to its affairs. 

(7) The Central Government may require 
the persons appointed as directors or additional 
directors in pursuance of sub-section (1) or sub- 
section (2) to report to the Central Govern. 
ment from time to time with regard to the. 
affairs of the co apany.". 


32. Amendment of section 591. 

Section 591 of the principal Act shall be re.. 
numbered as gub.section (1) thereof, and after 
sub-section (1), ag so re-numbered, the follow... 
ing sub-sec:ion shall be inserted, namely: — 

(2) Notwithatanding anything contained 
in sub-section (1) where not less than fifry 
per cent of the paid up share capital (where. 
equity or preference or partly equity and. 
partly preference) of a company incorporated: 
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outside India and having an established place 
of business in India, is held by one or more 
citizens of India or by one or more bodies 
corporate incorporated in India, whether singly 
or in the aggregate, such company shall 
comply with such of the provisions of thia 
Aot as may be presoribed with regard to the 
business carried on by it in India, as if it 
wero a company incorporated in India.". 


33. Amendment of section 600. 


In section 609 of the principal Act, sub. 
seotion (3) shall be re.lettered as clause (a) 
thereof, and after olause (a). ag so re.lettered, 
the following clause shall be inserted, 
namely:— 


“(b) On and from the commencement of 
the Companies (Ameniment) Act, 1974,— 


(i) the provisions of section 159 shall, sub. 
ject to euch modifications or adaptations as 
may be made therein by the rules made under 
this Act, apply to a foreign company having an 
established place of business in India, as they 
apply to a company incorporated in India; 


(ii) the proviso of sections 209, 209A, 
233A and 233B and sections 234 to 246 
(both inclusive) shall, so far as may be, apply 
only to the Indian business of a foreign com. 
pany having an established place of business 
tn India, aa they apply tos company. incor. 
porated in Inlia.". 


34. Amendment of section 616. 


In section 818 of the principal Act, atter 


clause (d), the following clause shall be in. 
gerted, namely :— 


"(e) to such body corporate, incorporated 
by any Act for the time being in force, as 
the Central Government may, by notification 
in the Official Gazette, specify in this behalf, 
subject to such exceptions, modifications or 
adaptations, as may be specified in the noti. 
fication.". 


35. Amendment of section 619. 


In section 619 of the principal Aot, to sub. 
section (2), the following proviso shall be 
added, namely :— 


"Provided that the limits specified in sub- 
sections (1B) and (10) of section 284 shall 
apply in relation fo the appointment or -re. 
‘appointment of an auditor under this aub. 
'geotion.", 


86. Insertion of new section 619B. 


After section 619A of the principal Act, 
the following section shall be inserted, 
namely :— 
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Provisions of section 619 to apply to 
certain companies. 

"619B. The provisions of section 619 shall 
apply to s company in which not less than 
fifty.one per cent. of the paid.up share capital 
is held by one or more of the following or 
any combination thereof, as if it were a Gov- 
ernment company, namely :— 

(a) the Central Government and one or 
more Government companies; 

(b) any State Government or Governments 
and one or more Government} companies; 

(c) the Cantral Government, one or more 
State Governments and ons or more Govern. 
ment companies; 

(d) the Central Government and one or 
more corporations owned or controlled by tha 
Central Government; 

(e) the Central Government, one or more 
State Governments and one or more corpora- 
tions owned or controlled by the Ooentral 


‘ Government; 


(f) one or more corporations owned or con. 
trolled by the Central Government or the 
State Government: 

(g) more than one Government company.” ? 


37. Amendment of section 637A. 

‘In section 637A of the principal Aot,— 

(i) in subsection (1), for the worda "Oen. 
tral Government’’, wherever they oocur, the 
words “Central Government or Company. 
Law Board” shall be substituted: 

(ii) in sub-section (2),— 


"(a) for the worda ‘Central Government”, 
the words “Central Government or Company 
Lew Board” shall be substituted; 

(b) in clauses (a) and (b), after the words 
"that Government", the words 'or. Board" 
shall be inserted. 


38. Insertion of new section 637AA, 


After section 637A of the principal Aot, the 
following section shall be inserted namely: 


Power of Central Government to fix a 
limit with regard to remuneration, 
“@37A4. Notwithstanding anything oon. 

tained in section 198, section 309 or gection 
637A, the Central Government may, while 
according its approval under section 269, to 
any appointment or to any remuneration under 
section 309, section 310, section 311 or geo- 
tion 387, fix the remuneration of the person so 
appointed or the remuneration, asthe case may 
be, within the limits specified in this Act, at 
gach amount or percentage of profits of the 
company, a3 is may deem fit and while fixing 
the remuneration, the Central Government 
shall have regard to— 
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` (a) the financial position of the company; 

(b) the remuneration or commission drawn 
by the individual concerned in’ any other 
capacity, including his capacity as a sole 
selling agent; 

(c) the remuneration or commission drawn 
by him from any other company; 

(d) professional qualifications and expe. 
vienae of the individual concerned; 

(e) publie poliey relating to the removal 
of disparities in income.” 


39. Amendment of section 641. 


In section 641 of the principal Aot, in gub- 
section (3), for the portion beginning with 
"comprised in one session or" and ending 
with ''seseion immediately following", the 
following shall be substituted, namely:— . 

"comprised in one session or in two or 
more successive Beseions, and if, before the 
expiry of the segsion immediately following 
the session or the successive sessions afore. 
said,” 


40. Amendment of section 642. 


In section 642 of the principal Aot, in sub- 
Seotion (3) for the portion beginning with 
“gompriged in one session or" and ending with 
“session immediately following", the following 
‘hall be substituted, namely:—: 

“comprised in one session or in two or 
“more successive sessions, and if, before the 
-axpiry of the session immediately following the 
session or the guscegaive sessions aforesaid,". 


-41. Insertion of new Schedule XIII. 


After Schedule XII of the principal Act, 
&he following Schedule shall be ingorted, 
mamely:— 

"SCHEDULE XI 
(See ssotion 108B) - 
Parr I 

1. Aircraft, 

2. Air transport. 

3. Arms and ammunition and allied itema 
of defence equipment. 

4. Atomic energy. 

5, Coal and lignite. 

6. Heavy castingg and forgings of iron and 
teel, 

7. Heavy olestrical slant including large 
hydraulic and steam turbines. 

8. Heavy plant and machinery required for 
iron and steel production, for mining, for 
machine tool manufacture and for such other 
basic industries as may be spesifled by tho 
Oontral Government. 


9. Iron and steel. 
10. Mineral oils, 
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11. Minerals specified in the Schedule to 


the Atomio Energy (Control of Production and 


Usa) Order, 1953. 


12. Mining and processing of copper, lead, 
zino, tin, molybdenum and wolfram. ` 

13. Mining of iron ore, manganese ore, 
chrome: ore, gypsum, sulphur, gold and 
diamond. ; 

14 Bailway transport. 

15. Ship-building. 


16. Telephones and telephone cables, tele. 
graph and wireless apparatus (excluding radio 
receiving aeta). 

Parr II 


1. Aluminium and other non ferrous metals 
not included in Part I. 


2. All other minerals except “minor 
minerals” as defined in rule 3 of the Minerals 
Concession Rules, 1919. 


3. Antibiotics and other essential drugs, 


4. Basic and intermediate produots required 
by chemical industries such as the manufasture 
of drugs, dyestuffs and plastica. 

5. Carbonisation of coal. 

6. Ohemical pulp. 

7. Ferro alloys and tool steels. 

8. Fertilizers. 

9. Machine tools. 

10. Road transport. 

11. Ses transport. 

12. Synthetic rubber.". 


42. Substitution of new section for sec- 
tion 22 of Act 42 of 1956. 
For section 22 of the Beourities Contracts 
(Regulation) Act, 1958, the following section 
shall be substituted, namely: — 


Right of appeal against refusal of stock 
exchanges to list securities of public 
companies. 


‘22, Where a recognised stock exchange 
acting in’ pursuance of any power given to it 
by its bye.lawa, refuses to list the securities of 
any public company, the company shall be 
entitled to be furnished with reasons for such 
refusal, and may,— 

(a) within fifteen days from the date on 
which the reasons for such refusal are furniah- 
ed to it, or 


(b) where the stock exchange has omitted 
or failed to dispose of, within the time speci- 
fied in sub-section (1) of section 73 of the 
Companies Act, 1956 (hereafter in this aeotion 
referred to as the “spealfied time”), the appli. 
cation for permission for the shares or de. 
bentures to be dealt with on the stook ex- 
change, within fifteen days from the date of 
expiry of the specified time or within suck 
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further period, not exceeding one month, ag 
the Central Government may, on sufficient 
cause being shown, allow, 
appeal to the Central Government against 
‘suoh refusal, omission or failure, as the case 
may be, and thereupon the Central Govern. 
ment may, after giving the stock exchange an 
opportunity of being heard,— 

(i) vary or set aside the decision of the 
stock exchange, or 

(ii) where the stock exchange has omitted or 
failed to dispese of the application within the 
specified time, grant or refuse the permicsion, 
and where the Central Government sets aside 
the decision of the recognised Btock exchange 
or grants the permission the stock exchange 
shall act in conformity with the orders of the 
Central Government.’, 


43, Amendment of Act 54 of 1969. 


In the Monopolies and Restrictive Trade 
Practices Act, 1869, in olanse (g) of 
section 2,— 

(i) in sub-clause (iii) (o), the words "within 
the meaning of section 370 of the Companies 
Act, 1950," shali be omitted; 

(ii) in sub-clause (v), the words "within the 
meaning of the said section 370" shall be 
omitted; 

(iii) after sub.clauge (vii), but before the 
Illustration, the following Explanations shall 
be inserted, namely :— 


" Explanation I. — For the purposes of this 

: Act, two undertakings, owned by bodies ocrpo. 

rate, shall be deemed to be under the same 
management, — 


(i) if one guch body corporate exercise 
control over ihe other or both are under the 
control of the same group or any of the con. 
stituents of the same group; or 

(i) if the managing direotor or manager of 
one such body corporate is the managing 
director or manager of the other; or 


(iii) if one such body corporate holds not 
less than one.third of the equity shares in the 
other or controls the composition of not legs 
than one-third of the total membership of the 
.Board of directors of the other; or 


(iy) if one or more directors of one such 
Wody corporate constitute, or at any time with. 
in a period of six months immediately preced. 
ing the day when the question arises as to 
whether such bodies corporate are under the 
game mavagement, constituted (whether inde. 
pendently or together with the relatives of 
Buch directors) one-third of the directors of 
ihe other; or 


(v) if the same individual or individuals 
pelonging to & group, while holding (whether 


The Cow panics (Amendment) Act, 1974 


A. J. Re 


by themselves or together with their relatives) 
not less than one.third of the equity shares 
in one such body corporate also hold (whether 
by themselves or together with their relatives) 
not less than one-third of the equity shares. 
in the other; or 


(vi) if the same body corporate or bodies 
corporate belonging to group holding not 
lees than one third of the equity shares im 
one body corporate, also hold not less than 
one-third of the equity shares in the other; or 


(vii) if not less than one-third of the totak 
voting power with respect to any matter relat. 
ing to each of the two bodies corporate la 
exercised or controlled by the game indivi. 
dual (whether independently or together with 
his relatives) or the same body corporate. 
(whether independently or together with ita 
subsidiaries); or 


(viii) if not lesa than one-third of the totak 
voting power with respect to any matter 
relating to each of the two bodies corporate 
is exercised or controlled by the same indivi. 
duals belonging to a group or by the same 
bodies corporate belonging to a group, or 
jointly by euch individual or individuale and 
one or more of such bodies corporate; or 


(ix) if the directors of the one such body’ 
corporate are accustomed to act in accordance: 
with the directions or instructions of one or 
more of the directors of the other, or if the. 
directora of Loth the bodies corporate are. 
accustomed to act in accordance with the. 
directions or instructions of an individual, 
whether belonging to a group or not, 


Explanation II. — If a group exercises 
control over a body corporate, that body: 
corporate and every other body corporate, 
which ia a constituent of or controlled by, 
the group shall be deemed to be under the 
same management. — 


Explanation ITI. — If two or more bodies 
corporate under the same management hold, 
in the aggregate, not lees than one-third equity 
share capital in any other body corporate, 
such other body corporate shall be deemed to 
be under the same management as the first. 
mentioned bodies corporate. 


Explanation IV. — In determining whether 
or not two or more bodies corporate are under 
the same management, the shares held by 
public financial institutions in such bodies 
corporate shall not be taken into account.". 
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THE PAYMENT OF BONUS 
AMENDMENT) ACT, 1974 


(Act No. 42 of 1974)§§ 
[11th September, 1974] 


An Act further to amend the Payment of 
Bonus Act, 1965. 


Be it enacted by Parliament in the Twenty. 
fifth Year of the Republic of India as 
follows :— 


1. Short title. 


This Aot may be called the Payment of 
Bonus (Amendment) Act, 1974. 


2. Amendment of section 10. 


Tn section 10 of the Payment of Bonus Act, 
1965 (hereinafter referred to as the principal 
Act), after sub-section (3), the following sub- 
rection shall be inserted, namely :— 

'(4) The provisions of sub-section (2) shall 
apply also in relation to the payment of mini. 
mum bonus by every employer to every em. 
ployee in respect of the accounting year 
commencing on any day in the year 1973 as 
they apply in relation to the payment of 
minimum bonus in respect of the accounting 
year commenoing on any day in the year 1971 
and accordingly for the purposes of such 
application, the reference to “the accounting 
year commencing on any day in the year 
1971”, or any reference to ‘that accounting 
year’, in that sub-section shall be construed 
sg & reference to "the accounting year com. 
mencing on any day in the year 1973”,’, 


3. Amendment of section 13. 


In section 13 of the principal Act, in the 
proviso, for the words and figures “in respect 
of the accounting year commencing on any 
day in the year 1971 and in respect of the 
accounting year commencing on any day in 
the year 1972", the words and figures "in 
respect of the accounting year commencing 
on any day in the year 1971 or 1972 or 1973” 
ghall be substituted. 


THE APPROPRIATION 
(NO. 3) ACT, 1974 


(Act No. 43 of 1974) 
[12th September, 1974) 


*- An Act to authorise payment and appro- 


priation of certain further sums from 
and out of the Consolidated Fund of 


[S$] Beceived the assent of the President on 11.8. 
1974, Act ee in Gas. of India;. 11-9- 
1974, Part II-S. 1, Ext. p. 681, 
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India for the services of the tinancial 
year 1974-75. 

ia (Text of the Act not Printed.} 


THE APPROPRIATION 
(RAILW AYS) NO. 4 ACT, 1974 
(Act No. 44 of 1974) 

[20th September, 1974) 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 

ya 1974-75 ior the purposes oí Rail- 
way f 
ert of the Act not Printed.) 
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THE INTEREST-TAX ACT, 1974 \ 
(Act No. 45 of 1974)*$ 
[28rd September, 1974] 


An Act to impose a special tax on inte- 
rest in certain cases. ` 
Bo it enacted by Parliament in the Twenty- 
&fth Year of the Republie of India as 
follows :— : 


1. Short title and extent. 

(1) This Act may be called THE INTEREST. 
TAX AOT, 1974. l 

(2) It extends to the whole of India. 


2. Definitions. 

In this Aot, unless the context otherwise 
requires,— i 

(1) “agsesseo” means a person by whom 
interest-tax or any other sum of money is 
payable under this Act and inclades — 


(a) every person in respect of whom any 
proceeding under this Act ha3 been taken for 
the a33eg3ment of his chargeable interest or of 
the amount of refund due to him or of ihe 
chargeable interest of any other person in 
respeot of which he is assessable or of the 
amount of refund due to such other person; 

' (b) every person who is deemed to be an 
asaeszee in default under any provision of this 
Act; . 

(2) “assessment” includes re-assessment: 


(3) "assessment year” means the period of 

twelve months commencing on the lat day of 
il, eve ear; 

E “Boned” means the Oentral Board of 

Direct Taxes constituted under the Central 

' Boards of Revenue Act, 1963: 

(5) “chargeable interest” means the total 
amount ‘of interest referred to in section 5, 
computed in the manner laid down in sec- 
sion 6; ^ . ; 

(6) "Inoome.tax Act” means the Income.tax 
Act, 1961; 
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(7) "interest" means interest on loans and 
advances made in India and includes— 

(a) commitment charges on unutilised por. 
tion of any credit sanctioned for being availed 
of in India; and 

(b) discount on promissory notes and bills 
of exchange drawn or made in India, 
but doea not include — 


(i) any amount chargeable to income-tax, 
under the Income.tax Act, under the head 
“Interest on securities”; and 

(ii) discount on treasury bills; 


(8) "prescribed" means presoribed by rules 
made under this Aot; 


(8) ‘‘scheduled bank" means the State Bank 
of India constituted unier the State Bank of 
India Aot, 19:5, a subsidiary bank as defined 
in the State Bink of India (Subsidiary Banks) 
Act, 1959, a corresponding new bank consti. 
tuted under section 3 of the Banking Com. 
panies (Acquisition and Transfer of Under- 
tak'ngs) Act, 1970 or any other bank, being a 
bauk included in the Second Schedule to the 
Reserve Bank of India Act, 1934; 


(10) all other words and expressions used 
herein but not defined and defined in the, 
Income.tax Act shall have the meanings reg. 
pectively assigned to them in that Act. 


3. Tax authorities, 


(1) Every Director of Inspection, Commis- 
sioner of Income.tax, Additional Commissioner 
of Insome.tax, Appellate Assistant Commis. . 
sioner of Income-tax, Inspecting Assistant 
Commisaioner of Income.tax, Income.tax officer 
and Inspector of Income.tax, shall have the 
like powers and perform the like functions, 
under this Act as he hag and performs under 
the Income-tax Act, and for the exercise of 
his powers and the performance of his func. 
tions, his jurisdiction under this Act shall be . 
the game as he has unier the Income.tax Act. 


(2) All officers and persons employed in the 
execution of this Act shall observe and follow 


: the orders, instructions and directions of the 


Board : 

Provided that no such orders, instructions 
or directions shall be issus1— 

(a) so as to require any tax authority to 
make a particular assessment or to dispose of 
a particular case in a particular manner; or 


(b) go as to interfere with the discretion of 
the Appellate Assistant Commissioner in the 
exercise of his appellate functions. 

(3) Every Income.tax Officer employed in 
the execution of this Act shall observe and 
follow the orders, inajrustions and direotiona 
issaed for his guidance by the Director of Ins. 


. pection or by the Commissioner or by the 
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IÍnspeotiong Assistant Commissioner within 
whose jorisdiction he performs his functions. 


4, Charge of tax. 

- Subject to the provisions of this Act, there 
shall be charged on every scheduled bank for 
every assessment year commencing on or after 
the lst day of April, 1975, a tax (in this Act 
referred to as interest-tax) in respect of its 


-ohargeable interest of the previous year at the 


rate of seven per cent. of such chargeable 
intereat, 


5. Scope of chargeable interest. 


Subject to the provisions of this Act, the 
chargeable interest of any previous year of a 
acheduled bank shall be the total amount of 
interest (other than interest on loans and ad- 
vances made to scheduled banks) accruing or 
arising to the bank in that previous year. 


6. Computation of chargeable interest. 


(1) Subject to the provisions of mub.seo- 
tion (2), in computing the chargeable interest 
of a pravious year, there shall be allowed from 
ihe to:al amount of interest (other than in- 
terest on loans ani advances made to schedul- 
ed banks) acoruing or arising t3 the agsesgee 
in the previous year, a deduction in respect 
of the amount of intereat which is established 
to have become a bai debt during the pre. 
vious year: 

Provided that such interest has been taken 
into account in computing the chargeable 
interest of the assesses of an earlier previous 


‘year and the amount has been written off ag 


irrecoverable in the accounts of the sagseasee 
for the previous year during which it is esta. 
blished to have become a bad debt. 


Hzplination.—For the removal of doubts, 
it ia hereby declared that in computing the 
chargeable interest of a previous year, no 
deduction, other. than the dednation specified 
in this sub-section, shall be allowed from the 
total amount of interest accruing or arising to 
the assesses. 


(2) In computing the chargeable interest of 
& previous year, the amoant of interest which 
accrues or arises to the assesses before the lst 
day of August. 1974 shall not be taken into 
account, 


7. Return of chargeable interest. 


(1) Iu the o28e of every scheduled bank, its 
principal officer, or where in the case of a non. 
res'dent echeduled bank any person has been 
treated as its agent under section 163 of the 
Ioc>me.tax Act, such person, shall furnish a 
return of the chargeable interes’ of the sche- 
duled bank of tha previous year in the pres. 
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cribed form and ‘verified’ in the prescribed 
manner and setting forth such other parti- 


culars ag may be prescribed, before the 30th 
day of June of the assessment year: 


Provided that on an application made in 
this behalf, the Income-tax Officer may, in his 
discretion, extend the date for the furnishing 
of the return. 


(2) Without prejudise to the provisions of 
sub-section (1), the Income-tax Officer may, 
before the end of the relevant assessment 
year, serve a notice upon the principal officer 
of any scheduled bank; or where in the case 
of a non.resident scheduled bank any person 
has been treated as its agent under section 163 
of the Income.tax Act, upon such person, 
requiring him to -furnish within thirty days 
from the date of service of the notice a return 
of the chargeable Interest of the scheduled 


. bank of the previous year in the prescribed 


form and verified in the prescribed manner 
and setting forth such other partionulars a3 
may be pregoribed: 


Provided that on an application made in 
this behalf, the Income.tax Officer may, in . 
his disoreti"n, extend the date for the furnish. 
ing of the return. 


(3) Any assesseo who has not furnished a 
return within the time allowed under sub.seo. 
tion (1) or sub gestion (2), or having furnished 
a return under sub-section (1) or sub-section (2), 
discovers any omission or wrong statement 
therein, may furnish a return or a revised 
return, as the case may be, atany time before 
the assessment is made. 


8. Assessment. 


(1) For the purposes of making an sasegs. 
ment under this Aot, the Income.tax Officer 
May serve on any person who has furnished a 
retarn under gection 7 or upon whom s notice 
has been served under sub-section (2) of seo- 
tion 7 (whether a return has been furnished or 
not) a notice requiring him on a date therein 
to be specified, to produce or oause to be pro. 
duced such accounts or dosuments or evidence 
as the Income.tax Officer may require for the 
purposes of this Act and may, from time to 


ime, serve further notices requiring the pro. 


duction of such farther accounts or documents 
or other evidence as he may require. 


(2) The Income-tax Officer, after consider- 
ing such accounts, documents or evidence, if 
any, 88 he has obtained under sub-section (1) 
and after taking into account any relevant 
material which he has gathered, shall, by an 
order in writing, 838683 the chargeable interest 
and the amount of the interest-tax payable on 
the basis of such assessment. 
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9, Selí-assessment. 


.- (1) Where a return has been furnished 
` under Section Tand the interest.tax payable 
on the basis of that return exceeds any inter- 
est tax already paid under any provision of 
this Act, the assessee shall psy the interest- 
tax Bo payable within thirty days of furnish- 
ing the retarn. 


(2) After an assessment under Section 8 
has been made, any amount paid under sub- 
section (1) shall be desmed to hava been paid 
towards such assessment. 


(3) If any assesaee fails to pay the interest- 
tax or any part thereof in accordance with the 
provisions of sub.seotion (1), he shall, unless 
an assesamont under Section 8 has been made 
. before the expiry of thirty diys referred t» in 

that aub-section, be liable, by way of penalty, 

to pay such amount as the Income.tax Officer 
may direct, and in the case of a continuing 
failure, sush further amount or amounts as the 
Income.tax Officer may, from time to time, 
direct, so, however, that the total amount of 
penalty does not exceed fifty per cent, of the 
amount of such interest-tax or part, as the 
' case may be: 

Provided that before levying any such 
penalty, the assessee shall be given a reason. 
able opportunity of being heard. 


10, Interest escaping assessment. 

(a) the Income.tax Officer. has reason to 

tieve that by reason of the omission or 
failure on the part of the assessee to make a 
return under Section 7 for any assessment 
year or to discloga fully and truly all material 
facts necessary for his assessment for any 
agdesgment year, chargeable interest for that 
year has escaped assessment or has been 
under.asgessed or haa been made the subject 
of excessive relief under thia Act, or 

(b) notwithetanding that there hag been no 
omission or failure ag mentioned in olause (a) 
on the pari of the asszegsee, the Income.tax 
Officer has, in consequence of information in 
his possession, reason to believe that charge. 
able interest assessable for any assessment 
year has escaped assessment or has been 
under-assessed or has been the subject of ex. 
cessive relief under this Act, 
he may, in cases falling under clause (a), at 
any tima, and in cases falling under clause (b), 
at any time within four years of the end of 
that aeseasment year, serve on the assesBeo a 
notica coniaining all or any of the require. 
ments which may be incladed in a notice 
under section 7, and may proceed to assess or 
re-asseas fhe amount chargeable to interest. 
tax, and the provisions of this Act shall, go far 
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as may be, apply, as if the notice were a 
notice issued under that section. 


11. Advance payment of interest-tax. 


(1) Interest.tax shall ba payable in advance 
daring the finansial year in respect of the 
chargeable interest of the period which would 
bo the previous year for the immediately fol. 
lowing assessment year in accordance with the 
provisions of this section. 

(2) Interest-tax shall be psyable in advance 
in two instalments on the following dates 
during the financial year, namely:— 

(i) the 15th day of September in respect of 
the chargeable interest acoruing or arising 


. during the first half of the previous year; 


and. 

(ii) the 15th day of March in respeot of the 
Chargeable interest acoraing or arising during 
the second half of the previous year. 


(3) Every assesses shall, in each finincial 
year, béfore each of the dates on which an 
instalment of interest tax is payable in ad- 
vance, send to the Income:tax Officer an eati- 
mate of the chargeable interest accruing or 
arising in the relevant part of the previous 
year and the interest-tax: payable in advance 
on such chargeable interest and shall pay such 
amount of interest.tax as accords with his 
estimate on or before the relevant date speci- 
fied in sub-section (8). 


(4) Every estimate under this seation shall 
be sent in the presoribed from and verified in 
the prescribed manner. 


(5) If any assessee does not pay on the 
specified date any inatalment of intereat-tax 
payable in advance, he shall be deemed to be 
an agssessee in default in regpect of such 
instalment, 


12. Penalty for failure to furnish returns, 
comply with notices, concealment 
of interest, etc. 


If, in the course of any proceedings under 
this Act, the Income-tax Officer or the Appel. 
late Assistant Commissioner is satisfied that 
any person — 

(a) has, without reasonable cause, failed to 
furnish the return of chargeable interest 
which he was required to furnish under sub- 
section (1) of Bection 7 or by notice given 
under sub-section (3) of Section 7 or Section 
10 or has, without raagonable cause, failed 
to furnish it within the time allowed and in 
the manner required by sub-section (1) of 
Section 7 or by such notice, as the case may 
be, or 

(b) has, withont reasonable cause, failed to 
comply with a notioe under gub-segtion (1) of 
Section 8, or 
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(c) has concealed: the particulars of his 
Chargeable intereat or furnished insoo arate 
particulars of auah interest, 
he may direot thai such person shall pay by 
way of penalty,— 


(i) in the cases referred to in clause (a), in 
addition to the interest tax payable by him, a 
gum equal-to two per cent. of the assessed tax 
for every month during which the defaulé 
continued, but not exceeding in the aggregate 
fifty per cent. of the assossod tax. 


Explanation. — In this clause, "assessed 
tax” means interest-tax chargeable under the 
provisions of this Act, as reduced by the sum, 
tf any, paid in advance under section 11; 


(ii) in the cages referred to in olause (b), in 
addition to the interest.tax payable by him, 
a sum which shall not be less than ten per 
sent, but which shall not exceed fifty par cent. 
of the amount of the intereat-tax which would 
have been avoided if the return made by him 
‘had been accepted as correct; 


(iii) in the oases referred to in clause (o), in 
addition to the interest.tax payable by him, 
@ sum which shall not be less than, bat which 
shall not exceed twice, the amount of interest. 
tax which would have been avoided if the re- 
4urn made by him had been accepted as 
gorret : 


Provided that in a case falling under olau:e 
(c), the Income-tax Officer shall not impose 
any penalty without the previous approval of 
tho Inspecting Assistant Om missioner. 


13. Penalty for false estimate of, or 
failureto pay, interest-tax in advance. 


If, in the coursa of any prooselings in com. 
gection with the assessment under geotion 8, 
the Income.tax Officer is satisfied that any 
agmesseg— ——— 

(a) haa furnished under section 11 an esti- 
mate of the interest-tax payable in sivance 
by him which he knew or had reason to 
believe to be untrue, or 
- (b) has, without reasonable cause, failed to 
furnish an estimate of the interest-tax payable 
in advance by him in acoordanoa with the 
provisiona of aeotion 11, 
he may direst that the asszessee shall, in 
addition to the interest-tax payable by him, 
pay by way of penalty a aam— 

(i) which, in the case referred to in clause 
(a), shall not be less than ten per cent. but 
shali not exceed one and a half times the 
amount by which the interest-tax paid in ad- 
vance during the financial year immediately 
preceding the assessment year, falla short of 
eighty-five per cent of the interest-tax charge. 
able under the provisions of this Act . 
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- (ii) which, in the case referred -to-in clause 
(b).shall not be less than ten percent. but 
shall not exceed one and a halt times of eighty- ` 
five par cent, of the intereat-tax chargeable 
under the provisions of this Act. ` 


14, Opportunity of beiüg heard... 


No order imposing a penalty undér geo. 
tion 12 or gestion 13 shall be made unless the 
&ssemsee has been heard, or hag been given a 
reasonable opportunity of being heard. 


15. Appeals to the Pues Assistant 
Commissioner. 


(1) Any person objecting to the amount of 
interest.tax for which he is sessssed by the 
Income-tax Officer or denying his liability to 
be assessed under this Àst, or objecting to any 
penalty or fine imposed by the Income.tar 
Ofiser, or to the amount allowed by the In. 
come-tax Officer by way of any relief under 
any provision of this Act, or to any refusal by 
the Income.tax Officer to grant relief or to an 
order of reotification having the effect of en. 
hancing the assessment or reduciog the re. 
fund, or to an order refusing to allow the 
claim made by the assessee fora rectification 
under section 17, may appeal to the Appallate 
Assistant Commissioner. 


(2) Every appeal shall be in the presoribad 
form and shall be verified in the prescribed 
manner. 

(3) An appeal shall be presented within 
thirty days of the following date, tht is to 

(a) where the appeal relates to asaessment. 
or penalty or fine, the date of service of tha: 
notice of the demani relating to the a8 88. 
ment or peualiy or fine, or 

(b) in any other casga, the date on which the 
intimation of the order sought to ba appealed 
against is gerved: 


Provided that the Appellate Assistant Com- 
missioner may admit an appeal after the ex. 
piration of the aaid period if he is satisfied 
that the appellant had sufficient Guse for not: 
presenting it within that period. 


(4) The Appellate Assistant Commiasioner: 
shall hear and determine the appeal ani, sub.. 
jest to the provisions: of thia Aot, pia! such 
orders ashe thinks fit and such orders may 
inolude an order enhancing the assessment or 
penalty: 

Provided that an order enhancing the 
agdessment or penalty, shall not be made un- 
less the person affected thereby has been given 
a reasonable opportunity of showing cause 
against such enhancement. 


(B) The procedure to be adopted in the 
hearing and determination of the appeala 


200 [Act 48] 


shall, with any neoestary modification, be in 
accordance with the procedure applicable in 
relation to income-tax. 


16. Appeals te Appellate Tribunal. 

(1) Any sssessee aggrieved by an order 
passed by a Commissioner under section 19, 
or an order paesed by an Appellate Assistant 
Commissioner under any provision of thia Act, 
may appeal to the Appellate Tribunal against 
such order, 


(2) The Commissioner may, if he objects to 
any order passed by the Appellate Assistant 
Commissioner under any provision of this Act, 
direct the Income-tax Officer to appeal to the 
Appellate Tribunal against the order. 


(3) Every appeal under sub-section (1) or 
sub-section (2) shall be filed within sixty days 
of the date on which the order sought to be 
appealed ‘against is communicated to the as- 
sessee or to the Oommissioner, ag the case 
may be. i 


(4) The Income.tax Offiser or the acsersee, 
as the case may be, on receipt of notice that 
an appeal against the order of the Appellate 
Assistant Oommissioner has been preferred 
under sub-section (1) or sub-section (9) by the 
other party may, notwithstanding that he may 
not have appealed against such order or any 
part thereof, within thirty days of the receipt 
of tha notios, file & memorandum of cross ob. 
jeotions, verifled in the prescribed manner, 
against any part of the order. ‘of the Appellate 
Assistant Commissioner, and such memoran. 
dum shall be disposei of by the Appellate 
Tribunal as if ib were an appeal presented 
within the time specified in sub-section (3). - 


(5) The Appellate Tribunal may admit an 
appeal or permit the filing of à memorandum 
of cross-objectiona after the expiry of the 
relevant period referred to in sub.seolion (3) 
or sub-section (4), if itis satisfied that there 
was Buffisient cause for not presenting it with- 
in that period. 


(6) An appeal to the Appellate ‘Tribunal 
shall be in the pressribed form and shall be 
verified in the prescribed manner and, shall, 
except in the case of an appeal referred to in 
sub-section (2) or a memorandum of erosa-ob. 
jections referred to in snub.section (4), bo ao. 
companied by a fee of one hundred and 
Awenty.five rupees. 


(7) Subject to the provisions of this Aot, in 
Shearing and making an order on any appeal 
"under this section, the Appellate Tribunal 
shall exercise the same powers and follow the 
game procedure as il exercises and follows in 
hearing and making an order on any appeal 
unler the Income.tax Act. | 
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17, Rectification of mistakes. 


(1) With a view to rectifying any mistake 
apparent from the record, ihe Commissioner, 
the Income-tax Officer, the Appellate Assis- 
tant Commissioner and the Appellate Tri- 
bunal may, of his, or its, own motion or on an 
application by the ‘assessee in this behalf, 
amend any order passed by him or it in any 
proceeding under this Aci within four years 
of the date on which such order was paesed. — 


(2) An amendment which has the effect of 
enhancing the assessment or reducing a re- 
fund or otherwise increasing the liability of 
the assesses shall not be made under this 
gedtion unless the authority concerned hag 
given notice to the assessee of its intention. 
80 to do and has allowed the assessee a rea. 
sonable opportunity of being heard. 


(3) Where an amendment is made under 
this section, the order shall be passed in 
writing by the authority concerned. 


(4) Subject to the other provisions of this 
Act, where any such amendment bas the effect. 
of reducing the assessment, the Income-tax 
Officer shall make any refund which may be 
due to such agsessee. 


(5) Where any such amendment has the 
effect of enhancing the assessment or reduc. 
ing the refund already made, the Income.tax 
Officer shall serve on the assesaee & notice of 
demand in the prescribed form specifying the 
gum payable, . 


18. Interest-tax deductible in computing 
total income under Income-tax Act. 


Notwithstanding anything contained in the 
Income.tax Act, in computing the income of 
a scheduled bank chargeable to income-tax 
under the head ''Profita ani gains of business. 
or profession", the interest.tax payable by 
the scheduled bank of any assessment year 
shall be deductible from the profits and gains 
of the bank assessable for that assessment 
year, 


19. Revision of order prejudicial to re- 
venue. 


(1) The Commissioner may oall for and 
examine the record of any proceeding under 
this Act, andif he considers that any order 
passed therein by the Income-tax Officer is 
erroneous in so far as it is prejudicial to the 
interesta of the revenue, he may, after giving: 
the asseggee an opportunity of being heard 
and after making or causing to be made such 
enquiry as he deems necessary, pass such 
order thereon aa the circumstances of the cage 
justify, including an order enhancing or modi. 
fying the assessment; or cancelling the assess. 
ment and directing a fresh assessment. 


e a e ——————— 
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(8) No order shall be made under sub-seo- 
tion (1)— 
. (a) to revise an order of re.assessment 
made under section 10, or 


(b) after the expiry of two years from the 
date of the order sought to be revised. 


(3) Notwithstanding anything contained in 
sub-section (2), an order in revision under 
this section may be passed at any time in the 
case of an order which has been passed in 
consequence of, or to give effect to, any find. 
ing or direction contained in an order of the 
Appellate Tribunal, the High Court or the 
Supreme Court. 


Explanation —In computing the period of 
limitation for the purposes of sub-section (2), 
any period during which any proceeding under 
this section ig stayed by an order or injuno- 
tion of any court shall be excluded. 


20. Revision of orders by Commissioner. 


(1) The Commissioner may, either of his 
own motion or onan application by the ae. 
sessee for revision, call for the record of any 
proceeding under this Act which has been 
taken by an Income.tax Officer or Appellate 
Assistant Commissioner subordinate to him 
and may make such enquiry or cause such 
enquiry to be made and, subjeot to the provi. 
gions of this Act, may pass such order thereon, 
not being an order prejudicial to the assessee, 
as ho thinks fit. 


(2) The Commissioner shall not of his own 
motion revite any order under this gestion if 
the order has been made more than one year 
previously. 


(3) In the case of an application for revi. 
Bion under this section by the sagessee, the 
application shall be made within one year 
from the date on which the order in question 
was communicated to him or the date on 
which he otherwise came to know of it, which. 
ever is earlier: 


Provided that the Commissioner may, if he 
ig satisfied that the assessee was prevented by 


sufficient cause from making the application - 


within that period, admit an application made 
after the expiry of that period. 


(4) The Commissioner shall not revise any 
order under this section in the following 
oases — 

(a) where an appeal against the order lies 
to the Appellate Assistant Commissioner or to 
the Appellate Tribunal but has not been 
made and the time within which such appeal 
may be made has not expired, or, in the case 
of an appeal to the Appellate Tribunal, the 
assessoe has not waived his right of appeal; or 
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(b) where the order is pending on an ap- 
peal before the Appellate Assistant Commis- 
Bioner; or 

(c) where the order hag been made the gub- 
ject of an appeal to the Appellate Tribunal. 


(5) Every application by an arsessee for 
revision under this section shall be accom. 
panied by a fee of twenty-five rupees. 


Ezplanation 1.—An order by the Oommis. 
sioner deolining to interfere shall, for the pur. 
poses of this section, be deemed not to be an 
order prejudicial to the assegBee. 


Explanation 2. — For ihe purposes of this 
section, the Appellate Assistant Commissioner 
shall be deemed to be an authority subor- 
dinate to the Commissioner. 


21. Application of provisicns of Income- 
tax Act. 


The provisions of the following sections and 
Echedules of the Income.tax Actand the In- 
come.iax (Certificate Proceedings) Rules, 1962, 
as ia force from time to time, shall apply 
with necessary modifications as if the said 
provisions and tbe rules referred to interest- 
tax instead of to income. tax : — 


2 (43B) and (44), 118, 195, 199, 130, 1304. 
131, 132, 1324, 133 to 136 (both inclusive). 
138, 140, 158, 160, 161, 162, 163, 168, 167, 
170, 173, 175, 176, 178, 178, 220 to 227 
(both inclusive), 228A, 229, 231, 232, 237 to 
242 (both inclusive), 244, 245, 954 to 282 
(both inclusive), 265, 266, 268, 269, 281, 283, 
984, 287, 288, 288A, 288B, 289 to 293 (both 
inclusive). the Becond Schedule and the Third: 
Schedule : 

Provided that references in the said pro- 
visions and the rules to the ''assessoe"' shall 
be construed ag references to an aggegseo ag 
defined in this Act, 


22, Income-tax papers to be available for 
the purposes of this Act. 


(1) Notwithstanding anything contained in 
the Income-tax Ast, all information contained 
in any statement or return made or furnished 
under the provisions of that Act or obtained 
or collected for the purposes of that Act may 
be used for the purposes of this Act. 

(2) All information contained in any state- 
ment or return made or furnished under the 
provisions of this Act or obtained or ccllected 
for ihe purposes of this Act may be used for 
the purposes of the Income.tax Act. . 


43. Failure to deliver returns, etc. 


If any person fails without reasonable cause: 
tə furnish in due time any return under sub.. 
section (2) of section 7 or to produce, or cause 
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to be produced, any accounts or documenta 
required to be produced under aection 8, he 
shall be punishable with fine which may 
axtend to five hundred rupees and witha 
further fine which may extend to ten rupees 
for every day ame which the default con. 
tinues, 


24. False statements. 


If a person makes in any return furnished 
under rection 7, any statement which is false, 
‘and which he either knows or believes to be 
false, or does not believe to be true, he shall 
be punishable with simple imprisonment 
which may extend to six months, or with fine 
which may extend to one thousand rupees, or 
with both. 


25. Abetment of false returns, etc. 


If a person abets or induces in any manner 
another person to make and deliver any 
account, statement or declaration relating to 
chargeable interest liable to interest tax which 
‘is false and which he either knows to be false 
or does not believe to be true, he shall be 
punishable with simple imprisonment which 
may extend to six months, or with fine which 
may extend to one thousand rupees, or with 


26. Institution of proceedings and com- 
position of offences. 


(1) A person shall not be proceeded against 
for avy offence under section 33 or section 24 
or section 25 or for any offence under the 
Indian Penal Code relating to any matter 
connected with or arising out of this Act, 
except at the instance of the Commissioner. 

(2) The Commissioner may, either before 
or after the institution of proceedings, com. 
pound any offence punishable under section 23 
-or Beation 24 or section 25. 


47. Power to make rules. 


(1) The Board may, subject to the control 
ot the Central Government, by notification in 
the Official Gazette, make rules for carcying 
out the parposes of this Act. 

(8) In particular, and without prejudice to 
‘the generality of the foregoing power, such 
rules may provide for all or any of the follow- 
ing matters, namely :— 

(a) the form in which returns under 
section 7 may be farnished and the manner 
in which they may be verified; 

(b) the form in which appeals under 
section 15 or section 16 may be filed and the 
manner in which they may be verified; 

(c) the procedure to be followed on appli. 
ations for rectification of mistakes and appli- 
ations for refunds; 
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(d) any other matter which by thia Aot. ‘ig 
to be, or may be, presoribed. 


(3) The power to make rules TEE by 
this section shall on the first occasion of the 
exercise thereof include ‘the power to give 
retrospective effect to the rules or any of them 
from a date not earlier than the date of com. 
mencement of this Act. 


(4) The Central Government shall cause 
every rule made under this section to be laid, 
as soon as may be, after it is made before 
each House of Parliament while it is in session 
for a total period of thirty days which may. 
be comprised in one session or in two or more 
successive sessions, and if, before the expiry. 
of the session immediately following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modification 
in the rule or both Houses. agree that the rule 
should not be made the rule shall thereafter 
have offect only in such modified form or be 


‘of no effect, as the case may be; so, however, 


that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that rule. 


28. Power to exempt. 


Where the Central Government is of the 
opinion that it i8 necessary or expedient so 
to do either in the public interest or having 
regard: to the peculiar circumstances of the 
case, it may, by notification, and subject to 
conditions, if any, as may be specified in the 
notification, exempt any. scheduled bank or 
any clasa of scheduled banks from the levy 
of interest-tax : 

Provided that no such exemption shall be 
made except on the recommendation of the 
Reserve Bank of India. 


29. Power to remove difficulty. 

If any difficulty arises in giving effect to 
the provisions of this Act, the Central Govern- 
ment may, by order, not inconsistent with the 
provisions of this Act, remove the difficulty: 

Provided that no sach order shall be made 
after the expiry of & period of two years from 
the commencement of this Act. 


30. Consequential amendments. 

(1) In section 2 of the Central Boards of 
Revenue Act, 1963, in sub-clause (1) of 
clause (c). — 

(a) in item (vi), the word "aud" occurring 
at the end ahall be omitted; and 

(b) after item (vi) as so amended, the 
following item shall be inserted, namely :—~ 

"(vii) the Interest-tax Act, 1974; and". 

(2) In the Economie Offences (Inapplicabi- 
lity of Limitation) Aot, 1974, in the Schedule, 
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after entry 2 relating to the Ineome.tax Act, 
1981, the following entry shall be inserted, 
namely :— 


"24, The Interest. tax Aot, 1974". 


THE DELHI SIKH GURDW ARAS 
(AMENDMENT) ACT, 1974 
(Act No. 46 of 1974) 
[23rd September, 1974] 
An Actto amend the Delhi Sikh Gurd- 
waras Act, 1971. . 
(Text of the Aoi not Printed.) 


THE OIL INDUSTRY 
(DEVELOPMENT) ACT, 1974 


(Act No. 47 of 1974)* 
` [46th September, 1974] 


An Act to provide for the establishment 

. of a Board for the development of oil 
industry and for that purpose to levy 
8 duty of excise on crude oil and na. 
tural gas and for matters connected 
therewith. 


Be it enacted by Parliament in the Twenty- 
fifth Year of the Republic of India as 


followa :— 
OHAPTER I 
PRELIMINARY 


1. Short title and extent. 


(1) This Act may be called the OIL IN- 
DUSTRY (DEVELOPMENT) ACT, 1974. 


(3) It extends to the whole of India. 


2. Definitions. 

In this Act, unless the context otherwise 
requires,— 

(a) "assistance" means sesistance rendered 
under section 6; 

(b) “Board” means the Oil Industry Deve. 
lopment Board established under section 3; 

(c) "Chairman" means ihe Chairman of the 
Board; 


(d) "court" means the High Court or the 
QOourt of Judicial Commissioner within the 


logal limits of whose jurisdiction the defen. . 


dant or respondent carries on the whole or a 
gubstantial part of his business, and where the 
Qentral Government has, by notification in 


[*] Beceived the assent of the President on 28-9- 
1974. Act published in Gas. of India, 20:9: 
1974, Part ILS. 1, Ext., p. 739, 

For Statement of Objeota and Reasons, sea Gaz, of 
India, 22-7-1874, Part II-S. 2, Ext., p. 658.: 
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the Official Gazette, and subject to such rea. 
as if 
thinks fit, empowered any Court of civil juris. 
diction subordinate to the High Court or, as 
the case may be, the Court of the Judicial 
Commissioner, to exercise all or any of the 
powers conferred by this Aot, such Court; . 


(e) ‘“‘orude oil" means petroleum in its 
natural state before it ia refined or otherwise 
treated but from which water and foreign 
substances have been extracted; 


(f) “fertilisers” means auch oil based chemi. 
eal:compounda which when employed in agri. 
culture provide eiiter single or multiple plant 
nutrients in any one or more of the forms of 
nitrogen, phosphorus and potash; 


(g) “member” means a member of the 
Board and includes the Ohairman; 


(hb) “mineral oil” iacludes petroleum and 
natural gag; 


(i) "natural gas" means gas consisting pri- 
marily of hydrocarbons obtained from oil 
wells or gas wells; 


(j) "oil industrial concern" mesna any 
company, corporation or co-operative society, 
which is engaged or which is to engage in any 
activity referred to in clause (k); 


(k) "oil industry” includes all activities by 
way of prospecting or exploring for or pro- 
duction of mineral oil, refining. processing, 
transportation, storage, handling, and mar. 
keting, of mineral oil, production and mar- 
keting of all products, down.stream of an oil 
refinery and the produotion of fertilisera and 
petro-chemicals and all activities directly or 
indirectly connected therewith; 


(1) “petro.chemicals’’ means chemicals whe- 
ther organic or inorganic, derived from petro. 
leum including crude oil, natural gas, 
condensates, refined petroleum fractions and 
refinery gases; 


(m) "petroleum product” means any oom. 
modity made from petroleum or natural gas 
and includes refined crude oil, processed crude 
petroleum, residuum from crude petroleum 
cracking stock, uncracked fuel oil, fuel oil, 
treated ornde oil residuum, casing head gaso- 
line, natural gas gasoline, naphtha, distillate 
gasoline, kerosene, bitumen, asphelt and tar, 
waste oil, blended gasoline, lubricating oil, 
blends or mixture of oil with one or more 
liquid producta or by-products derived from 
oil or gas and blends or mixtures of two or 
more liquid producta or by-products derived 
from oil condensate and gas or petroleum 
hydrocarbons not specified hereinbefore; 


(n) "prescribed" means prescribed by rules 
made under this Act, 
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3. Establishment and constitution of the 
Board. 


(1) With effect from such date as the Oen- 
iralGovernment may, by notification in the 
‘Official Gazette, appoint in this behalf, there 
shall be established for the purposes of this 
Act a Board to be called ‘the Oil Industry 
Development Board. 


-~ (2) The Board shall be a body corporate by 
‘the name aforesaid having perpetual succes. 
Bion and a common geal, with power to ac. 
quire, hold and dispose of property, both 
movable and immovable, | 
and shall by the said name sue and be sued. 


(3) The Board shall consiat of the follow. 
ing members, namely:— 


(a) not more than three members to be 
appointed by the Central Government to repre- 
sent the Ministry or Ministries of the Central 
Government dealing with petroleum and 
chemicals; 

(b) two members to be appointed by ihe 
Central Government to represent the Minis- 
try of the Central Government dealing with 
finance; . 

(c) not more than five members to be ap- 
pointed by the Central Government to repre. 
sent the Corporations, being Corporations 
owned or controlled by the Central Govern. 
ment, engaged in activities referred to in 
clause (k) of Section 2; 

(d) two members of whom one shall be 
appointed by the Central Government from 
amongst persons who, in the opinion of that 
Government, have apecial knowledge or ex- 
perience of oil Industry and the other shall be 
appointed by that Government to represent 
labour employed in the oil industry; 

(e) the Secretary to the Board, ex officio. 


(4) The Central Government shall appoint: 


the Ohairman of the Board. 


(5) The term of office of the members of 
the Board (other than the members appointed 
‘by virtue of office) and the manner of filling 
vacancies among, and the procedure to be 
‘followed iw the discharge of their functions 
by. the members shall be such as may be preg. 
oribed, 


(6) Subject to such conditions and reatrio. 
tions as may be prescribed, the Board may 
constitute Standing Committees or ad hoo 
Committees for exercising any power or dis. 
charging any duty of the Board or for inquir. 
ing into, reporting and advising on, any 
matter which the Board may refer to them: 
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Provided that a Standing Committee shall 
consist exclusively of members of the Board. 


(7) No act or proceeding of the Board or 
of any Committee constituted under sub. 
seotion (8) shall be invalidated merely by 
reason of— : 

(a) any vacancy in, or any defect in the. 
constitution of, the Board or such Committee; 


or 
(b) any defect inthe appointment of a per. 
son acting as a member of the Board or such: 
Committee: or 
(c) any irregularity in the procedura of 
the Board or such Committee not dici 
the merita of the case. 


4. Conditions of service of members. 


Every person appointed as a whole.time- 
membar of the Board shall be entitled to such: 
salary and allowancea and such conditions of 
service in respect of leave, pension, provident. 
fund and other matters as may, from time to- 
time, be fixed by the Oentrsl-Government. 
and the other members of the Board and sach 
of the members of, any ad hos Committes 
constituted under sub-section (8) of Saction 3 


B8 are not members of the Board shall be 


entitled to such allowances, if any, and such: 
other conditions of gervice, as may be pres.. 
oribed. 


5. Secretary, officers, consultants and. 
employees of the Board. 


(1) The Central Government shall appoint. 
a Seoretary to the Board. 

(2) Subject to rules made in this behalf, 
the Secretary shall exercise such powers and 
perform such duties ag may be presoribed or 
as may be delegated to him by the Board. 

(3) The Secretary shall be entitled to such. 
salary and allowances and such conditions of 
service in respeos of leave, pension, provident- 
fund and other matters as may, from time to- 
time, be fixed by the Central Government. 


` (4) Subject to auch conditions and restric- 
lions as may be prescribed, the Board may 
appoint such consultants 23 may be necessary 
for thé performance of ita funotiona on such 
terms and conditions as ib may determine- 
from time to time. 

(5) Subject to such conditions ind restric. 
tiong as may be presoribed, the Board may 
appoint such other officers and employees as- 
may be necessary for the porformanse of its- 
functions and pay them such salaries and 
allowances ag it may determine from time toe 
time. 


6. Functions of the Board. 


(1) Subject to the provisions of this Act 
and the rules made thereunder, the Board 
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shall render, in such manner, to such extent 
mani on such terms ani conditions asit may 
Asem fit, financial and other assistance for the 
promotion of all such measures as are, in its 
pinion, conducive to the development of oil 
industry. à 

(2) Withont prejudice to the generality of 
the provisions of sub-section (1), the Board 
may renler assistance under that sub-section 


(a) making grants or advancing loans to any 


oil Industrial concern or obher person who is- 


engaged or is to engage in any activity refer. 
red to in clause (k) of section 2; 


(b) guarantesing on such terms and condi. . 


‘tions as may be agreed upon loans raised by 
any oil induatrial conaern or other person 
which are repayable within a period not 
exceeding twenty-five years and are floated in 


: the market or loans raised by an oil industrial 


¢oncern or other person from any bank which 
is a s3heduled bank, or a State co.oparative 
bank, ss defined in she Reserve Bank of India 
Aot, 1934; 


(co) guaranteeing on such terms and condi. 
tions as may be agreed upon deferred pay. 


ments due from any oil industrial concern of 


other parson in connection with import of 
capital goods from outside India or in connec. 
tion with purchase of capital goods within 
India by guch concern or other person; 


(d) guaranteeing on such terms and conli. 
tion sas may be agreed upon loans raised from, 
or credit arrangements made with, any bank 
or financial institution in any country outside 
India by any oil industrial concern or other 
person in forelgn currency: 

Provided that no such guarantee shall be 
given without the prior approval of the Oen. 
iral Government; 


(e) underwriting the issue of stock, shares, 


bonds or debentures by any oil industrial . 


Concern and retaining aa part of its assets any 


stock, shares, bonds or debentures which it.: 


may have to take up in fulfilment of ite obli. 
gations thereto; 

(f) acting as agent for the Central dori: 
ment or, with its approval, for'any overseas 
financial organisation or oredit agency in tha 


transaction of any business with any oil indus. - 


trial concern in respect of loans or advances 
granted, or debentures Bubsoribed by the Oen- 


tral Government or such organisation or - 


agency; 
(g) aubsoribing to the stook or shares of : any 
oil industrial concern; 


(h) subscribing to the debentures of any oil 


industrial concern repayable within a period 
not exceeding twenty-five years from the date 
on which they are subscribed to: 
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Provided ‘that nothing contained in this 
clause shall be deemed to preclude the Board 
from subsoribing to the debentures of any oil 
industrial concern, the amounts outstanding 
thereon may be convertible at the option of 
the Board into stock or shares of that concern: 
within the period. the debentures ara re- 
payable. 


Ezplanration.—In this clause, the expression 
“amounts outstanding thereon” used in rela. 
tion to.any loan or advance shall mean the 
principal, interest and other charges payable 
on such loan or advance as af the time when 
the amounts are sought to ba converted into 
stock or share. 

(3) Without prejudice to i generality of 
the provisions of sub-section (1), the measures 
for the promotion of which the Board may 
render assistanc3 under that sub.section may: 
include measures for or by way of — 


(a) prospesting fsz and exploration of mine. 
ral oil within India (including the continental 
shelf thereof) or outside India; 

(b) the establishment of facilities for produc- 
tion, handling, storage and transport of crude 
oil; 

(o) refining ani marketing of petroleum 
and petroleum products; 

(d) the manufacture and sasakative of 
petro-chemicals and fertilisera; 

(e) scientific, technological and economic 
research which could be, direatly or indireotly, 
useful to oil industry; . 

- (f) experimental or pilot studies in any 
field of oil industry; — 

(g) training of personnel, whsther in India 
or outside, engaged or to be engaged in any 
field of oil industry, and 
such other measures as may be prescribed. 

(4) The Board may charge such fees or receive 
auch commission as it may deem appropriate 
for any services rendered by it in the exercise ` 
of ita functions. ' 


(5) The Board may transfer for considera- 
tion any insiroment relating to loans or ad. 
vances granted by it to any oil industrial. 
concern or other person. 

(6) The Board may do all such things ag 
may be incidental to or consequential upon 
the discharge of its functions under this Aot. 


7. Principles and conditions of assistance, 


(1) Before rendering any assistance to any 
oil industrial concern or other person, the 
Board shall have regard to auch directiona as 
the Central Government may issue in thig 
behalf and ghall satisfy itself that— 

(a) such assistance ia not contrary to such 
directions; and s 
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(b) such assistance is necessary as a matter 
of priority in the interests of the develop. 
ment of oil industry. 


(8) In rendering any assistance to any oil 
industrial concern or other person, the Board 
shall impose such conditions ag may be pres. 
cribed and may also impose stoh additional 
conditions as it may think necessary or ex. 
pedient for protecting ihe interests of the 
Board and for securing that the assistance 
rondered by it is put to the best use by such 
concern or other person. 


8. Power to call for repayment before 

agreed period. 

Notwithstanding anything in any agreement 
to the contrary. the Board may, by notice in 
writing require any oil industrial concern or 
other person to which .or to whom it has 
rendered any assistance to dissharge forthwith 
in full ita or his liabilities to the Board— 

(a) if it appears to the Board that false or 
misleading information in any material parti- 
culars was given in the application for such 
assistance; or 

(b) if the concern or other person has failed 
io comply with the terms of its or hia contract 
with the Board in the matter of such assig- 
tanoe; or 

(c) if there is a reasonable apprehension 
that the concern or other person is unable fo 
pay ita or hia debts or that prcoeedings for 
liquidation or in insolvency may be commeno- 
ed in respect of such concern or person; or 

(d) if the property pledged, mortgaged, 
hypothecated or assigned to the Board as 
aecurity is not insured and kept insured by the 
concern or other person to the satisfaction of 
the Board; or depresiates in value to such an 
extent that, in the opinion of the Board, 
further security to the tatisfaction of the 
Board should be given and such security is 
not given; or 

(e) if, without the permiasion of the Board, 
any machinery, plant or other equipment 
(whether or not forming part of the security), 
is removed from the premises of the concern 
or other person without being replaced; or 

(f) if for any reason itia necessary to pro. 
tect the interests of the Board. 


9. Special provisions for enforcement of 
claims by the Board. f 

(1) Where an oil industrial concern or other 
person in breach of any agreement, makes 
any default in repayment of sny loan or 
advance or any instalment thereof or in 
meeting its or his obligations in relation to 
any other assistance rendered by the Board 
or otherwise fails to comply with the terms 
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of ihe agresment with the Board or where 
ihe Board requires an oil industrial concern 
or other pergon io make immediate repayment 
of any loan or advance snd the concern or 
other person fails to make such repayment. 
then, without prejudice to the provisions of 
section 69 of the Transfer of Property Ào*, 
1882, any officer of the Board generally or 
specially authorised by the Board in thie 
behalf may apply to the court for one or more. 
of the following reliefs, namely :— 

(a) for an order for the sale of the property 
pledged, mortgaged, hypothecated or assigned. 
to the Board as security for the loan or 
advance; or 


(b) for an ad interim injuuotion where 
there is apprehension of the machinery or the 
equipment being removed from the premises 
of the oil industrial concern or other person 
without the permission of the Board; or 


(c) in the case of an oil industrial concern: 
for transferring the management of the con. 
gern to the Board. 

(2) An application under sub.seotion (1) 
shall state the nature and extent of the liabi.. 
lity of the oil industrial concern or other 
person to the Board, the ground on which it 
is made-and such other particulare as may be 
prescribed, 


(3) When the application is for the relief 


mentioned in clause (a) or olause (b) of sub- 


section (1), the court shall pass an ad interim 
order attaching the property or so much of 
the property of the oil industrial concern or 
other person as would on being sold realiae 
in the estimation of the court an amount 
equivalent in value to the outstanding liabi. 
lity of the concern or other person to the 
Board together with costa of the proceedings 
taken under this section with or without an 
ad interim injunction restraining the oil 
industrial concern or other person from trans. 
ferring or removing any machinery or equip. 
ment. 

(4) Where the application is for the relief 
mentioned in clause (o) of sub-section (1), the 
court shall grani an ad interim injunction 
restraining the oil industrial concern from 
transferring or removing its machinery and 
equipment and issue a notice calling upon the 
concern to show cause on a date to be speci- 
fied in the notice why the management of the 
concern should not be transferred to the 
Board. 


(5) Before passing any order under gub. 
section (3) or sub.section (4), the court may, 
if i$ thinks fit, examine the officer making the 
application. Í 

(6) At the same time as it passed an order 
under sub-section (3), the court shall issue te ` 


197& 


the oil industrial concern or other person a 
notice accompanied by copies of the order, the 
application and the evidences, if any, recorded 
by it, calling upon the concern or other person 
to show cause on a date to be specified in the 
notice why the ad interim order of attach. 
ment should noi be made absolute or the 
injunction confirmed. 


(7) If no cause ig shown before the date 


specified in the notice under sub-sections (4) 
and (6), the court shall forthwith make the 
ad interim order absolute and direct the sale of 
the attached property or tranafer the manage- 
ment of the oil industrial concern to the 
Board or confirm the injunction. 


(8) If cause is shown, the court shall proceed 
to investigate the olaim of the Board and the 
provisions of the Code of Civil Procedure, 
1908 shall, go far ag may be, apply to such 
proceedings. 


(9) On an investigation made under sub. 
section (8), the court shall pasa an order— 

(a) confirming the order of attachment and 
directing the gale of the attached property, or 

(b) varying the order of attachment so as 
to release a portion of the property from 
attachment and directing the sale of the 
remainder of the attached property, or 

(c) releasing the proparty from attachment, 
if itis satisfied that i$ is not necessary in the 
interests of the Board, or 

(d) confirming or dissolving the injunction, 
or 

(e) transferring the management of the oil 
industrial concern to the Board or rejecting 
the claim made in thia behalf : 


Provided that when making any order under 

clause (c), the cours may make such other 
orders as it thinks necessary to protect the 
Interests of the Board, and, may apportion the 
costa of the proceedings in sush manner as it 
thinks fit ; 
.- Provided further that unless the Board 
intimates the court that i& will not appeal 
againe$ any order releasing any property from 
attachment, such order ‘shall not. be given 
effect to until the expiry of the period fixed 
under sub-section (12) within which an appeal 
may be preferred, or if an appeal is preferred, 
unless the court empowered to hear appeals 
from the decisions of the said court otherwise 
directs, uatil the appeal is disposed of. 


(10) An order of attachment or sale of 
wroperty shall be carried into effect, as far as 
may be practicable, in the manner provided 
` in the Code of Civil Procedure, 1908 for the 
attachment or sale of property in execution of 
a deoree, as if the Board were the deores- 
holder. . 
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(11) An order under this section transfer- 
ring the management of an oil industrial 
concern to the Board shall be carried into 
effect, as far as may be practicable, in the 
manner provided in the Code of Civil Pro. 
cedure, 1908 for the possession of immovable 
property or the delivery of movable property _ 
in- execution of a dearee, as if the Board were 
the deoree-holder. ` 

(12) Auy party aggrieved (by) an order under 
sub-section (7), or sab-section (9) may, within. 
thirty days from the date of the order, 
appeal to the court empowered to hear 
appeals from the decisions of the court which 
passed the order and the appellate court may 
after hearing the parties pass such orders as ib 
thinks proper. 

(13) Nothing in this section shall be con. 
strued, where proceedings for liquidation or in 
insolvency in respect of the oil industrial con. 
Gern or other person have commenced before- 
an application is made under sub.section (1) 
as giving tothe Board any preference over 
the other creditors of the concern or other per. 
son not conferred on it by any other law. 


(14) For the removal of doubts, it ia here- 
by declared that any court competent to grant 
an ad interim injunction under thie section. 
ghall also have the power to appoint a receiver 
and to exercise all other powers incidental 
thereto. 


10. Power of Board to appoint Directors 
of oil industrial concern. 


When the management of an oil industrial 
concern is taken over by the Board, the Board 
may, by order notified in the Official Gazette, 
appoint as many persons as it thinks fit to be 
the Directors of that concern and nothing in 
the Companies Act, 1958 or in any law or in. 
strument relating to the concern, in co far ag 
it makes, in relation to a Director, any provi- 
sion for the holding of any share qualification, 
age limit, restrictions on the number of direc- 
torships, retirement by rotation or removal 
from office shallapply to any Director appoint. 
ed by the Board under tbis section, 


11. Effect of notified order appointing 
Director. 

On the issue of a notified order under 
section 10 — i 

(a) all persons holding office as Directors ot 
the oil industrial concern or in charge of the 
management of such concern immediately be. 
fore the issue of the notified order shall be 
deemed to have vacated their offices as such; 


(b) the Directors appointed under section 10 
shall take such steps as may be necessary to. 
take into their custody or under their control 
the property, effects and actionable claims to 
which the oil industrial concern is, or appears 
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#0 be, entitled and all the property and effects 
of the concern shall be deemed -to be in the 
custody of the Directors as from the date of 
the notified order; 


(c) the Diregtors appointed ales section 10 
shall for all-purposes be the Directors of the 
Oil industrial concern duly constituted under 
the Oompanies Act, 1956 and shall alone be 
entitled to exercise all the powers of the 
Directors of the concern, whether such powera 
are derived from the said Actor from the 
memorandum or articles of association of the 
oncern or from any other source. 


- 12. Powers and duties of the Directors. 


(1) Subject to the control of the Board, the 
Directors appointed: under section 10 shall 
stake such steps as may be necessary for the 
purpose of efficiently managing the business 
of the oil industrial concern and shall exerolse 
such powers and perform such duties as may 
be pregeribed.. 


(2) Without prejudice to the generality of 
¢he powers vested in them under sub-section 
(1), the Directors appointed under section 10 
may with the previous approval of the Board, 
make an application to a court for the purpose 
of cancelling or varying any contract or agree. 
ment entered into, at any time before the 
«gaue of the notified order under section 10, 
between the oil industrial concern and any 
«other person and the court may, if satisfied 
after due inquiry that such contract or agree- 
ment had been entered into in bad faith and 
ds detrimental to the interests of the concern, 
-make an order cancelling or varying (either 


unconditionally or subject to such conditions ` 


.ag it may think fit to impose) that contract or 
-agreement and the contract or agreement 
‘hall accordingly stand cancelled or, 83 the 
case may be, have effect as so varied, 


13. No right to compensation for loss of 
office. 


(1) Notwithatanding anything contained in 
vany law for the time being in foros, no Direc- 
ror or other person in charge of the manage. 
ment of an oil industrial concern immediately 
‘befors the issue of a notified order under geo. 
tion 10 in respect of such concern shall be en. 
-titled to any compensation for the loss of 


-offioe or for the premature termination under 


thia Act of the contract entitling him to be in 
charge of such management. 


(2) Nothing contained in sub-section (1) 
„shall affect the right of any Director or other 
person referred to therein to recover from the 
-oil industrial concern moneys 
otherwise than by way of such compensation. 
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14. Application of Act 1 of 1956. 


(1) Where the management of an oil indus- 
trial concern, being a company as defined in 
the Oompanies Act, 1958, is taken over by the 
Board, then, notwithstanding anything con. 
tained in the said Act or in the memorandum 
or articles of association of such consern,— 


(a) it shall not be lawful for the share. 
holders of such concern or any other person to 
nominate or appoint any person to be a Direo. 
tor of such concern; 

(b) no resolution passed at any meeting of. 
the shareholders of such concern shall be given 
effect to unlees approved by the Board. : 

(c) no proceeding for the winding up of 
such concern or for the appointment of a re. 
ceiver in respect thereof shall lie in any court, 
excepi with the consent of the Board. i 


(2) Subject to the provisions contained in 
Bub.section (1) and to the other provisions 
Contained in this Actand subject to auch other 
exceptions, restrictions and limitations, If any, 
agthe Central Government may. by notification 
in the Official Gazette, apeoify in thig behalf, 
ihe Companies Act, 1956 shall continue to 
apply to auch concern in the same manner as 
it applied thereto before the issue of the noti. 
fied order under section 10. 


OHAPTER Ill 
FINANOR, ACOOUNTS AND AUDIT 


15. Duties of excise. 


(1) There.shall be levied and colleated, as 
& cess for the purposes of this Act, on every 
item specified in column 9 of the Schedule, 
which is produced in India (including the 
continental shelf thereof) and— 

(a) removed to & refinery or faotory: or 

(b) transferred by the person by whom such 
item is produced to another person, 

8 duty of excise at such rate not exceeding 
the rate set forth in the corresponding entry 
in column 3 of the Schedule, as the Central 
Government may, by notification in the 
Official Gazette, specify: , 

Provided that until the Central Govern. 
ment specifies by such notification the rate of 
the duty of excise in respeot of crude oil (be- 
ing an item specified inthe Schedule) the duty 
of excise on crude oil under this sub-section 
shall be levied and collected at the rate of- 
rupees sixty per tonne. 

(2) Every duty of excise leviable under 
sub.section (1) on any item shall be payable 
by the person by whom such item is produced. 
and in the case of crude oil, the duty of excise 
shall be collected on the quantity received in 
& refinery, 
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(3) The duties of excise under sub-sec. 
tion (1) on the items specified in the Schedule 
shall be in addition to any cesa or duty levi. 
able on those items under any other law tor 
ihe time being in force. 


(4) The provisions of the Ceniral Excises 
and Salt Act, 1944, and the rules made there. 
under, including those relating to refunds and 
exemptions from duties shall, as far a9 may 
be, apply in relation to the levy and collestion 
of duties of excise leviable under this section 
and for this purpose the provisions of that Act 
shall have effect aa if that Act provided for 
the levy of duties of excise on all items speci- 
fied in the Schedule. 


16. Crediting of proceeds of duty to Con. 
solidated Fund of India. 


The proceeds of the duties of excise levied 
under gestion 15 shall first be credited to the 
Consolidated Fund of India and the Central 
Government may, if Parliament by appropria. 
tion made by law in this bshalf, so provides, 
pay to the Board from time to time, from out 
of such proceeds, after deducting the expenses 
of collection, such sums of money as it may 
think fit for being utilised exolus!vely for the 
purposes of this Act. 


17. Grants and loans by the Central 
Government. 


The Central Government.may also, after 
due appropriation made by Parliament by law 
in this behalf, pay to the Board by way of 
granta or loans such sums of money as the 
Oentral Government may consider necessary. 


18. Oil Industry Development Fund. 


(1) There shall be formed a Fund to be 
called the Oil Industry Development Fund 
and there shall be aredited. thereto— 


(a) any sums of money paid under seation 18 
or section 17; 

(b) any grants that may be made by any 
person or institution for the purposes of this 
Ast; 

(c) any borrowings by the Board; 

(d) the sums, if any, realized by the Board 
in carrying out its functions or in the ad. 
Yoinistration of this Act. 

(2) The Fund shall be applied— 

(a) for meeting the salaries, allowances, 
honoraria and other remuneration of the 
officers and other employees of the Board and 
of the advisers, consultants or other agencies 
whose gervioss are availed of by the Board; 

(b) for meeting the other administrative 
sxvenses of the Board: 
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(c) for rendering assistance under section 8; 


(d) for repayment of any loans taken by 
the Board or, for meeting other liabilities 
under this Aot, 


19, Power to borrow. . 


Subject to auch rules as may be made in 
this behalf, the Board shall have the power 
to borrow on the security of the Oil Industry 
Development Fund or any other asset for 
Carrying out the purposes of this Ack‘ 


20. Accounts and audit. 


(1) The Board shall maintain proper ac. 
counts and other relevant records and prepare. 
an annual statement of accounts, including 
the profit and loss account and the balance- 
sheet in such form as may be prescribed by 
the Central Government in consultation with 
the Oomptroller and Auditor-General of India. 


(2) The accounts of the Board shall be audit- 
ed by the Comptroller and Auditor General 
of India at such intervals as may be specified 
by him and any expenditure incurred in con. 
tion with gush audit shall be payable by the 
Board to the Comptrollor and Auditor. 
General. 


(3) The Comptroller and Auditor. General 
of India anl any person appointed by him in 
connection with the audit of the accounts of 
the Board shall have the same rights and 
privileges and suthozity in corneotion with 
such audit as the Comptroller and Auditor- 
General has in connection with the audit of 
Government accounts and, in particular, shall 
have the right tó demand the production of 
books. accounts, connected youchera and other 
documents and papers and to inspeot any of 
the offices of the Board. 


` (4) The accounts of the Board as certified 

by the Comptroller and Auditor-General of 
India or any other person appointed by him 
in this behalf together with the audit report 
thereon shall be forwarded annually to the 
Osntral Government and that Government 
shall causs the same to be laid before baoh: 
House of Parliament. 


OHAPTER IV 
OoNTROL BY THE ÜENTRAL GOVERNMENT 
21. Power to require persons engaged in 


oil industry to maintain and produce 
books. accounts and records rela- 
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^^ thereof. - 

The Central Government may, by order 
notified in the Official Gazette, require all 
persons engaged in oil industry or any clasa of 
'B.ch peraona — 


. (a) to maintain such books, acoounta and 
records relating to their business as may be 
specified in the order; | 


(b) to produce such books, accounts and 
records-for inspection and to furnish eoch in. 
formation relating thereto to such officer or 
authority snd at suoh times or in such circum. 
stances as may be specified in the order. 


22. Directions by the Central Govern- 
ment, 


The Board shall carry out such directions 
89 may be igsued to it from time to time by 
the Central Government for the efficient ad- 
ministration of this Act. 


OHAPTER V 
Mi80ELLANEOUS 
23. Penalties. - 
Any person who,— 


(a) being required under this Aot to pro- 
duce any books, accounts or records or fur. 
nish any information, fails -to produce such 
books, accounts or records or fails to furnish 
Buoh information or furnishes information 
which is false, and which he either knows or 
believes to be false, or docs not believe to be 
true; ox 


(b) obstructs any member or any officer or 
other employee of the Board or any person 
authorized in this behalf by the Central Gov. 
ernment or by the Board in the exercise of 
ahy power conferred or In the discharge of any 
duty imposed on him by or under this Act, 
shall be punishable with imprisonment which 
may extend toone year, or with fine which 
may extend to one thousand rupees, or with 
both. 


24. Other penalties. 


Whoever contravenes or attempts io con- 
travene or abets the contravention of any of 
the provisions of this Act or of any rule made 
thereunder (other than the provisions for the 
contravention of which section 23 applies), 
shell be punishable with imprironment for a 
term which may extend to three monthe, or 
with fine which may extend to five hundred 
rupees, or with both. 


The Oil Industry (Development) Act, 1974 
ting to business and inspection : 


EE 


ALR, 
25. Offences by companies. 


(1) Where an offence under this Aot has 
been committed by a company, every person 
who, at the time the offence was committed, 
was in charge of, and was responsible to, the 
company for the conduct of the businesa of the 
company as well as the company shall be 
deemed to be guilty of the offence and ghall 
be liable to be proceeded against and punished 
accordingly: 


Provided that nothing contained in this 
£ub.seotion shall render any such person liable 
io any punishment, if he proves that tha 
offence was committed without his knowledge 
or that he exercised all due diligence to pre. 
vent the commission of such offence. 


(2) Notwithstanding anything contained in 
sub-cection (1), where an offence under this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to any neglect on the part of, any 
director, mansger, secretary or other officer of 
tha company, such director, manager, secre. 
tary or other officer shall also be deemed to 
be guiliy of that offence and shall be liable 
to be proceeded against and punished accord. 
ingly. ' : 


Explanation. — For the purpcses of this 
section — s 

(a) "company" means any body corporate 
and includes a firm or other association of 
individuals; and 

(b) ''director" in relation toa firm, means 
& partner in the firm. 


26. Jurisdiction of courts. 


No court inferior to that of a Metropolitan 
Magistrate: or a magistrate of the first class 
shall try any offence punishable under this 
Act, 


27. Previous sanction of Central Govern- 
ment. 


No prosecution for any offence punishable 
under this Act shall be inatituted except with 
the previous sanction of the Central Govern. 
ment, 

48. Protection of action taken in good 
faith. 


No guit, prosecution or other legal proceed. 
ing shall lie against the Central Government 
or the Board or any committee constituted 
by the Board or any member of the Board oz 
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of .auch committee or any officer or other 


employees of the Central Government or of ` 


ihe Board or any agent of or any other per. 
+0n authorised by the Central Government or 


the Board, for anything whioh ia in good faith - 


done or intended to be done ‘under this Aot or 
the rules made thereunder. 


29, Dissolution of the Board. 


(1) The Central Government may, if satis- 
tified that it ig necessary so to do in the pub. 
lic interest, direct by notification in the 
Official Gazette that the Board shall be dis- 
solved from gush date and for such period aa 
may be specified in the notification. 


(2) When the Board is dissolved under the 
provisions of sub-section (1),— 


(a) all members, notwithstanding that their 
term of office has not expired, shall, from the 
date of dissolution, vacate their offices as such 
members; 


(b) all powers and duties of the Board shall, 
during the period of dissolution, be exercised 
end performed by such person or pereons aa 
MeL Government may appoint in this 

t; 


(o) all funds and other properties vested in 
the Board shall, daring the period of dissolu. 
tion, vest in the Oentral Government, 


(3) As soon as the period of disaolu‘ion 
expires, the Board shall be re-conatituted in 
accordance with the provisions of this Act 


30. Act to have overriding effect. 


The provisions of this Act shall have effect, 
notwithstanding anything inconsistent there- 
with contained in any enactment other than 
this Act. 


31. Power to make rules.. 


` (1) The Central Government may, by noti. 
fication in the Official Gazette, make rules to 
carry out the purposes of thia Act. 


(2) In particular and without prejudice to 
éhe generality of the foregoing power, such 
rules may provide for all or any of the fol- 
lowing matters, namely: — 


(a) the term of office and other conditions 
of service of members, the manner of filling 
vacandies among and the procedure to be fol- 
lowed in the discharge of their funotlona; 


(b) the power which may be exercised and 
hə duties which shall be performed by the 
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(c) the oireumatances in which and- the 
subo by which a member. may be re- 
moved; . 


` (d) the holding of a minimum number of 
meetings of the Board every year; 


(e) the convening of’ meetings of the Board 
and of its committees, the procedure to be fol- 
lowed at the meetings of the Board and of its 
committees for the conduct of business and 
the number of members which shall form 
quorum st a meeting; i 


(t) the maintenance by the Board ot records 
of business transacted by the Board and the 
Submission of copies thereo! to the Central 
Government; 


(g) the powers of the Board, its Chairman 
and other members, Secretary and committees 
of the Board with respect to the incurring of 
expenditare; 


(h) the conditions subject to which the 
Board may incur expenditure outside India; 


(i) the preparation of badget estimates of 
receipts and expenditure of the Board and 
the authority by which the estimates are to 
be sanctioned; 


(j) the form and manner in which the 
eccounts should be kept by the Board; 


(k) the custody and investment of the funda 
of the Board; i 


(1) the conditions to be observed by the 
Board in borrowing money; 


(m) the conditions subject to which and the 
manner in which contracts may be entered 
into by or on behalf of the Board; 


(n) the delegation to the Obairman. Seare- 
tary or members or officars of the Board of 
any of thé powers and duties of the Board 
under this Act; 

(o) the additional measures for tha promo. 
tion of which the Board may render assistance; 


(p) the remuneration and other allowances 
payable to the person or persones referred to 
in clause (b) of sub-section (8) of section 29; 


(q) the fees which the Board may charge 
for any assistance or services rendered by it 
under this Act; 


(r) the staff which may be employed by the 
Board and the pay and allowances and leave 
and other conditions of service of officers 
(other than those appointed by the Central 
Government} and other employees of the 
Board; 


(s) any other matter which is to be or may 
be preastibed or provided for by rules unden 


212 [Aot 4&1] 


(3) Every rule made by the Central Govern. 
‘ment under this section shall be laid, as soon 
as may be after it ig made, before each House 
of Parliament, while it is in session, for a 
total period of thirty days which may be com. 
prised in one session or in two or more suc. 
cessive sessions, and if before the expiry of 
the session immediately following the session 
‘or the successive sessions aforesaid, both 
Houses agree in making any modification in 
-the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be 
of no effect, as the case may be; go, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that rule. 
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THE SOHEDULH 
[ See seotion 15 (1)] 
aaa 
Bl. Name of item The maximum rato 
No. 8b which duty of 
excise may be 
collected 
1 9 3 
1. Orude oil  ... ... Rupees one hundred 
. per tonne. 


Rupes fity per thou. 


2. Natural gas... sse 
Band cubic metres. 
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THE NEW YEAR 


With this issue, 


the A. I. R. enters 


the fifty-third 


year of its dedicated service to the Bench and the Bar. On 
this occasion, to the subscribers, patrons and readers of its 
journals, the management sends its warm greetings and wishes 
them all a Happy, Bright and Prosperous New Year. 


It takes this opportunity of expressing its sincere thanks 
to the legal profession for its generous and warm support 


through all these years. 





REYIEWS 


A STUDY OF INDUSTRIAL LAW. 
By G. M. Kothari, Advocate, Bombay. 
N. M. Tripathi Private Ltd., Bombay 2. 
2nd Edition, 1973. Pp. xxvii & 759, 
Price, Rs. 33. . : 


Among important developments since the 
first edition of the above book have been the 
appointment of the National Labour Com. 
mission in India and the appointment of the 
Royal Commiesion on Trade Unions and 
Employers’ Ascociations in the United King. 
dom. The reports of these Commissions have 
led to the enactment of a number of new 
laws as also amendments to the many exist- 
ing laws. ‘There has also been an increasing 
emphasis on economic growth with built-in 
social justice. which has further assigned a 
vital role to the study of labour laws in 
‘India. l 
' 2, In the present revised and enlarged 
“edition, the first chapter on the "Foundations 
'of Modern Industrial and Labour Law” has 
‘been -recast, and the chapters on "Boaial 
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Justice and Settlement of Industrial Dispu- 
tes” and "Public Sector and Sosial Justice” 
have been newly added. Various topics have 
been added in the existing chaptera to in- 
Corporate various subjects for degree and 
diploma courses. The Summaries of the Re. 
ports of the National Labour Commission 
and the Royal Commission on Trade Unions, 
and full texts of the Payment of Gratuity 
Act, 1972 and Payment of Bonus (Amend. 
ment) Ordinance, 1972 have also been given 
in the sppendices, and recent amendments 
noted in the Addenda. The book has been 
brought up to the end of 1972. 


8. The book deals with the Development 
of Trade Union Law, the Industrial Disputes 
Act 1947, the Factories Legislation, the Pay- 
ment of Wages Act, 1936, the Minimum Wages 
Act, 1948 and the Payment of Bonus Act, 1965. 
Tbe Employees’ Provident Funds and Family 
Pension Fund Act, 1953, the Workmen’a 
Compensation Act, 1923, the Employees’ State 
Insurance Act, 1948, and the Industrial Em. 
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ployment (Standing Orders) Act, 1946 and 
mining and miscellaneous legislation, have 
algo been covered. Each chapter is preceded 
by a useful synopsis, and the table of cases, 
the bibliography and subject index complete 
the usefulness of the volume. 


5.. Although an introductory book, the pre. 
sent volume should provide the necdbsary 
foundation study of the present day indus. 
trial and labour laws. Whenever found 
appropriate, the case method has been em. 
ployed to explain the varied aspecte of legal 
propositions. Throughout the book the 
author has attempted to punctuate statutory 
law by case law, for a proper study consists 
in the study of one by reference to the other. 
The book should prove highly useful to law 
students ag well as others studying for dip. 
lomas in labour welfare, industrial and 
labour legislation, and personnel mansge. 
ment courses. It should be of interest algo 
to managements, employees, and trade union 
officials. . . RBB. 





MULLA ON THE REGISTRATION 
ACT, 1908. Eighth Edition, 1973. By 
A. K. Sarkar, M.A.,LL.B., Advocate, 
High Court, Bombay. Pp. xxxii & 448. 
Price, Rs. 27. 


The standard and ETNE TER book under 
review has 15 parts. of. which five deal with 
the registration establishment, registrable 
documents, the time of presentation, the 
place of registration, and presenting docu. 
ments for registration. Enforcing the appear. 
ance of executants and witnesses, presenting 
wills and authorities to adopt, the deporit of 
wills, and the effeota of registration and non. 


registration, are some of the other topics ^ 


covered. The book is concerned also with the 
duties and powers of registering officers, refu. 
sal to register, fees for registration, searches 
and .copie8 and penalties. Local Amending 
Acts, the Rules made under 8. 98 of the Act 
in the several States and the Rules made 
under B. 69 of the Act have been given. 
There ia also a table of cases. index, addenda 
to bring case law up-to-date, and s compara. 

tive table of the Sections of the five Regle- 
tration Acts. 


2, Two points have been made out spegi- 
fically by the author. Tho first is with regard 
to the repeal of the old B. 27A of the Specific 
Relief Act from the new Act of 1963, This 
has reference to the equitable doctrine of 
pari performance. Part performance haa 
received statutory recognition in 8. 53A of 
the Transfer of Property Act and B. 27A of 
the Specific Relief Act. Both these sections 
were inserted by amending Acts of 1929, bui 
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Beotion 27A does not find a place in the now 
Aot. 

8. In its Report on the Registration Aob, 
the Law Commission recommended the exclu. 
sion of "agreement to leage”? from the defi- 
nition of lease in B. 2 and omission of ol. (o) 
("be received.as evidence of. any transaction 
affecting such property or conferring Buch 
power") from f. 49. The result of these- 
changes would have been that an agreement. 
to leage even if in writing, will not require. 
registration, and even an unregistered deed ol 
gale will be admissible in evidence to prove. 
an agreement to lease. In the result, a person 
would. have. been entitled to enforce specific: 
performance of an agreement to leare even if 
it has to be gathered from an unregistered ` 
gale deed. Seation 27A of the Specific Relist 
Act would have been unnecessary, whether 
as regards an unregistered agreement for 
lease or unregistered deed of lease and it 
could be safely omitted. But this recommen. 
dation has still to be carried out. 


4, We may incidentally note the difficulty 
experienced in obtaining copies of Rules made 
under the Act from different authorities; co- 
operation is not uniformly forthcoming from. 
all authorities, and when the Rules are in 
Hindi, the task of editing becomes still more 
difficult. Now in its eighth edition, the present. 
book „has been thoroughly revised, and all 
ihose desling with movable or ‘immovable 
property should find the volume invaluable. 

R. 
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SPOTLIGHTS ON CONSTITUTIONAL. 
INTERPRETATION: By P. K. Tri- 
pathi, Member, Law Commission. 
with a Foreword by H. R. Gokhale, 
Union Minister of Law and Justice. 
N. M. Tripathi Private Ltd., Bombay 2, 
1972. Pp. XVI & 375. Price, Rs. 37/-. 


The publication before us presents a collec. 
tion of essays contributed by the author to 
various legal periodicals, Indian and foreign, 
during ihe- preceding two decades or so. 
Treating of diverse questions of - public law 
and evidence, they show &n original approach. 
to legal interpretation. The essay, for instanoe, 
on Mr. Gajendragadkar analyces the approach 
and contribution of an eminent judge to the. 
subject of constitutional interpretation. Simi. 
lar studies bave been made in the U. B. Ay 
and, ag observed by Mr. H. B. Gokhale, 
similar analysis of the work of other judges in 
the light of their sociological background and 
Intellectual Influence which went into the 
meking of their judicial policy would make 
interesting study. The article empbasising 
the importance of the Directive Principles of 
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State Policy embodied pioneering work on 
first appearanse-and ita views are more widely 
gurrent now-a-days, and the article on foreign 
precedents and constitutional law, from the 
Columbia Law Review, adopts a comparative 
law approach, although addressed toa foreign 
audience. 

2, The author’s anih that Part IV of 
the Constitution is not subsidiary to Part HIL 
has fast gained ground, His suggestion that 
the Prime Minister should remain outside the 
jurisdiction of the Lokpal haa found an accept. 
ance. The author's suggestion or solving 
difficult problems are often plausible and 
cogent, a8 for example, that the power to, 
deolare martial law is exclusively to be found 
in Art. 359 (that iz, with the President). He 
also makes alternative suggestions regarding 
„the scope and construction of elusive Con. 
stitutional provisiona like Arts. 19, 21 & 31. 


8. The articles deal with such subjects as 
secularism, right to property, protection to 
personal liberty, legislative relation between 
Union and States, martial law, preventive 
detention, and freedom of speech. There is a 
table of cases and index. No particular order 
has been followed in the presentation of the 
articles, the opening being made with ihe 
article on Mr.’ Gajendragadkar because it 
covers the whole gamut of constitutional 
discussion. The article on Mr. Beervai's com. 
mentary on the Constitution of India comes 
nearly last as it is only a book review, and 
the article on the “Quest for Legal Educa. 
tion” has been inoluded in the collection 
because of its usefulness to students and educa. 
tionists and because it helps to complete this 
collection of articles. The volume embodies 
searching comparative studies in constitutional 
law, and the scholarly work should prove 
useful to any serious student of constitutional 
law. .R. 8. B. 


AN ANATOMY OF PEACEFUL IN- 
DUSTRIAL RELATIONS: By Paresh 
,"Majmundar. Foreword by J. M. 
Shelat. N.M. Tripathi Private Ltd, 
Bombay 2,.1973, Pp. KX & 291. 
: , Price, Rs. 30/-. E 


model of industrial relations is unique in 
several ways. 
monograph before us: answers it partially. 
Are the roota of the labour movemené in 
Ahmedabad, i. e., the Textile Labour Associa. 
tion (T.L.A.) strong and deep? When it 
came to the question of co-operating with 
the radical leftista, it has thonght it prudent 
to sever its relationship with the INTUO, 
which if has created and nurtured. It hag 
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It is generally believed that the Ahmedabad - 
What ig this model? The: 
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preferred to oppose the New Congress and 
put up with its assaults though they have the 
backing of the State. Deliberately going away 
from the seats of power seems to be helping 
the T.L.AÀ, to realise its identity, role and 
place. 


2, This academic study denta with ‘he 
growth and retardation of the cotton mill 
industry in India and traces the genesis of 
the mills in Ahmedabad, deala with their 
special features and the controversy relating 
to the interpretation of their financial struc- 
iure for the purpose of wage determination. 
Some of the prevalent definitions ol indus- 
trial relations have been analysed and evaluat. 
ed. ‘The author also tries to arrive at a more 
realistic definition and scope of industrial 
relations, and the related Gandhian and 
Marxist philosophies have been eorutinised, 
and the development of the T.L A. and the 
Marxist Union described. A review of trade 
unionism in Ahmedabad is followed by the 
history and evolution of Industrial relations 
in the pro.Independence period and in the 
period upto 1968. And the author’s thought- 
ful conclusions follow from hia wide and deep 
study of the subject of industrial relations, - 


8. As Justice Shelat observes in his some. 
what lengthy and interesting Foreword, thia 
48'a specialised study of industrial relations ab 
an importani cenire of the textile industry, 
of the principles and strategies followed by 
the parties, and their influence on the indus. 
try. A cage study of this nature can result 
in & Glear picture of the lessons to be drawn 
from the impact of different ideologies on the 
relations between the employers and em. 
plosees in the industry. It is the authors 
firm conviction that, while there has beon a 
general deterioration of standards all over 
India, the pattern of industrial relations in 
Ahmedabad furnishes a model not only for 
India but for the whole world.: A table of 
cases, bibliography, and index are other use. . 
ful features of this book, | R.S.S. 


LABOUR DEMANDS AND THEIR 
ADJUDICATION: (Principles, Prece- 
dents, and Practices) By G. M. Kothari, 
Advocate, Supreme Court. N, M. Tri- 
. pathi Private Ltd, Bombay 2. 1972, 
Pp. xl & 652. Price, Rs. 37/-. 


. This is & lucid and comprehensive com. 
mentary on the galient points in the law 
relating to labour demands, written by an 
experienced writer on labour law. "Much 
that is contained in this book is not to be 
found," says Justice Vaidya, in the Foreword, 
"in any other single book on industrial law. 
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There is very little in other books which will 
not be found here". And that is saying a 
great deal. India has tried to make labour 
laws consistent with the Gandhi.Nehru princi. 
ples, the Universal . Declaration of Human 
Righta, and other principles recommended by 
the International Labour Organisation. All 
these, principlea are oritically discuased in the 
present study, which facilitates an under. 
standing of the technique of industrial adjudi. 
cation which is 80 necessary for all concerned 
with labour affairs. How this technique works, 
how the demands of labour are processed, and 
what the working rules are which adjudica- 
tion has formulated for settling labour 
demande, is the theme of this book. Appearing 
in two volumes, it will cover all the demanda 
which labour generally makes on the emplo. 
yer or the employers make on the trade 
unions, and the principlea with the aid of 
which such demands and counter.demanda are 
settled or adjudicated. In the discussion of 
every. demand all the material data and 
factors considered by the courts and tribunals 
have been given, and care has been taken to 
seleot and include all cases and precedents of 
legal significance. 


. 9. The book deals with the legal saltos 
o! employment conditions in India, scope and 
coverage of industrial matters and industrial 
disputes, law of master and eervant, tbe con. 
cept of social justice, and social justice and 
publie sector employees. Ii considers the guid. 
ing principlea of industrial adjudication, civil 
rights and industrial law, employers’ property 
and management rights under industrial law, 
rights and remedies of labour, base for adjudi- 
cating labour demands, and employment of 
labour, job evaluation, and. classification. It ig 
concerned with the topics of probation, confir. 
mation and eeniority, promotions, liens and 
transfers, houra of work and overtime, leave, 
paid holidays and bonus. There is an useful 
.index and table of cases. . 


8. There are no$ many books covering the 


wide area of industrial adjudication in compact 


volumes. Labour practitioners, the judiciary, 
personnel managers and trade unions and all 
concerned with labour law should find these 
volumes quite, useful in their work. The 
author approaches. the subject systematically 
in the footsteps, according to Justice Vaidya, 
of the. jurist Roscoe Pound, as a science of 


social engineering based on world industrial ` 


dynamics. RB. 8.8. - 
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TAXES AND PEOPLE IN ISRAEL. By 
Harold C. Wilkenfeld, Harvard Univer-. 
sity Press, Cambridge, Massachusetts, 
U. S. A., 1973. Pp. xi & 307. 


The volume before us comes as & welcome 
addition to a field which offers few critical 
historical stvdie8 of the entire tax system of 
a country. Ii is & revealing cage study of the 
development of Israel’s tax system. Itisa 
system which has dealt with the full gamut of 
problems that tax administrators must face, 
and offers many noteworthy examples for 
other countries. 

2. The author presents & detailed account 
of the historical and economic background of 
Israel's elaborate tax structure. He soruti. 
nises such topics as the crises that Israel's tax 
administration had io face after achieving 
independence, the problems which had to be' 
solved, the forroulaticn of administrative 
policy, the interplay of a developing civil ser- 
vice and a developing citizenry. They are 
viewed in the context of an evolving economy 
and a continuing external conflict, The Itraeli 
tax system has often consciously and experi- 
mentally been vsed as a means of facilitating 
or accomplishing social and economic ends. 
Tbe property tax and compulgory payment 
chapters contain a fine example of the inter. 
action between the design of tax laws and the 
organitation and operation of their adminis. 
tration. The material provided on the reso- 
lution of disputes between tax payers and the 
administration, especially the development 
and use of lay boards, and the more or less 
successful Israeli efforts at fighting tax eva. 
sion, provides much in the way of guidelines. 
The development of the administrative struc. 
tore, external relations, men and machines, 
and improvement of income tax assessment 
techniques sre some of the significant chapter 
heads. There is also an useful index and ` 
bibliography. 

3. "In tex administration,” writes the 
author, "all countries can learn from each 
other." For instance many of the Israeli ad- 
ministration’s tactics agains} tax evasion are 
easily transplantable to other countries. A 
number of the technical solutions to the Ad- 
ministrative problems of both direst and in. - 
direot taxes can aleo be readily adapted to 
conditions in a number of developing coun. 
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. 4. The book should be of considerable inte. 
ræt to tax administrators and prove a valu. 
able source to public administrators, lawyers, 
sociologists, economists and everyone con- 
nected with giving fiscal advice to ihe deve. 
Joping countries. The present study waa 
written by a tax professional, tax lawyer and 
administrator in-the United States Govern- 
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ment. Ho served as an adviser to the Israeli 
Ministry of Finance for three years and has 
taken a lifetime interest in the affairs of 
Israel, more as a Critical observer than as a 
participant, . BSS. 


COMMENTARIES ON THE CON- 
TRACT LABOUR (REGULATION 
AND ABOLITION) ACT, 1970. By 
Kirpa Dayal Srivastava, Advocate, & 
Dr. Ramesh Kumar Srivastava, Ph. D., 

. Advocate. Eastern Book Company, 34 
Lal Bagh, Lucknow. 1973. Pp.489 & 
221, Price Rs. 30. - 


The question of the abolition of contract 
labour, particularly in relation to industries, 
was for long a matter of great controversy. 
As the National Labour Commission remark- 
ed, the Sesond Plan stressed the need for im. 
provement in the working conditions of 
contract labour, the major problem being the 
ensuring of continuous employment to them. 
The problem a!go came up before the Indian 
Labour Conference and the Industrial Oom- 
mission on Construction, the upshot being a 
general agreement on the need to abolish the 
system where porsible and to regulate it in 
other cases. Having considered the question 
of wages and working conditions of contract 
labour and the difficulties of the contractors, 
the Oommiesion gave its support to the mea. 
gures recommended in the Bill. The Act is 
the considered outcome of various reports in. 
cluding that of the National Labour Commis. 
sion and the law lald down by the Supreme 
Court. 


2. The present Commentary opens with an 
introductory chapter covering the main fea. 
tures of the Act, social justice and economic 
justice, and social justice and industrial law. 
The commentary on each section opens with a 
synopsis, and the Act itself covers, between ita 
35 sections, topica such as the Advisory Boards, 
registration of establishment, employing 
contract labour, licensing.of contractors, wel. 
fare and health of contract labour, and penal. 
ties and procedure. The Central Rules, 1971 
are concerned with the Oentral Board, regis. 
tration and licensing, appeal and procedure, 
welfare and health, wages, registers and re. 
cords and collection of statistics. The book 
includes, in addition to a table of cases and 
subject index, the State Rules of Rajasthan, 
Maharashtra, and Andhra Pradesh. 

3. A very useful piece of social legislation, 
the Contract Labour (Regulation and Aboli- 
tion) Ack, 1970 should go a long way to 
ameliorate the conditions of contract labour. 
For the purpose of implementing the provi- 
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sions of the Act, comprehensive machinery is 
to be get up. Contract labour is in its nature 
of a floating character, and several kinds of 
work can be done only through contract 
labour. The power to abolish the employ- 
ment of contract labour has been lef& to be 
determined by the appropriate. State Govern. 
ment as well as the question of its regulation. 
Wage fixation and the provision of amenities 
to contract labour must not interfere with the 
Fundamental Right of the contractors to 
Garry on their business as guaranteed under 
the Constitution. Though a certain amount 
of litigation may be unavoidable, the provi- 
sions of the Act are designed to encourage the 
use of the powers under it in a judicious 
manner. 


4. The authors of the present book have 
tried to present all the material necessary for 
& proper understanding of the Act, and rele. 
vant provisions have been given from similar 
enactments elsewhere. It should be asefal to 
labour leaders, industrial employers and all 
others connected with the dispensing of social 
justice through the instrumentality of the 
law Courts. B.8.8. 


MERCHANT SHIPPING LEGISLA- 
TION IN INDIA & U. K, By Narmada 
M. Agarwal, LL.M. (Bom.), M. Phil. 
(Lond.) Department of Law, Univer- 
sity of Bombay. 1973. Pp. xlvi & 341, 
Price Rs. 37.50. 


It is common knowledge that the bulk of 
international trade ig still carried on in ships 
in spite of the vast technological advances 
that have taken place in the field of transport 
and communication. It should be the part of 
wisdom for a far-sighted policy to aim at the 
efficient operation of ships and the welfare 
of the men who work on them. The Indian 
Merchant Shipping Aot, 1958 tries to achieve 
these twin objectives, the Government of India 
having accorded top priority to the develop- 
ment of shipping and self.sufficiency so far aa 
the carriage of its own cargoes are concerned. 
The Indien Act is complex piece of legislation, 
which provides for a National Register of 
Bhips, National Shipping Board, Shipping 
Development Fund and General Administra- 
tion (Director General of Shipping, Mercan- 
tile Marine Department, Surveyors, Shipping 
Officers and Seamen’s Employment Officers). 
This isa bulky Act'of 461 Sections epread ` 
over 18 Parts, and the purpose of the present 
monograph is to describe the provisions of 
the Act in order that each man can take full 


-charge of -bis part of the duty. In this con. 


nection the English law on the subject ig of 
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special significance because modern maritime 
law and practice are largely based on it. ` 

. 2. The present author expounds the prin- 
ciples and provisions of the Indian Merchant 
Shipping Act 1958 and the English Aot of 
1894, She has traced the various stages in 
the process of improving the efficiency of 
ship operation snd ameliorating the con. 
ditions under which seamen work. At the 
end of each chapter there is a link-up of the 
English law with the position obtained in 
the Merchant Shipping Act. Believed to be 
- among the first works on the subject, the 
book also contains suggestions for the im. 
provement of the law. 


8. A short introduction ia followed by 
chapters on the registration of merchant 
ships, master and seamen, rights of seamen, 
and the limitations of a shipowner’s liability. 
It considers the unseaworthine:g of vessels 
pnd the investigation of shipping casualties. 
Besides several useful appendices and index 
ihe Look oarries a table of cases, a table of 
statutes, a table of Rules and Orders, List of 
Parliamentary papers and a bibliography. 
The book should be of great use to students, 
lawyere, and shipowners. and to all others 
intercated in the study of merchant shipping 
legislation. 
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THE ADVOCATES ACT 1961. Com- 

. mentary by Raghunath Das, Advocate, 
Cuttack Law Times, Cuttack 2. 1973 
Pp. ji, 96, & xvii, Price Rs. 5/-. 


This is & commentary on the Advocates 


Act, 1961, along with relevant Bar Coun- 
cil Rules, Supreme Court Rules and High 
Court Rules. The object of the Act was to 
constitute one common bar for the whole 
country and to provide machinery for its 
regulated functioning. Tho Bar Counaile set 
up under the Act are entrusted with the 
power to regulate the working of the profes- 
sion and to prescribe rules of profeesional 
conduct and etiquette and the power to punish 
those who commit breaches of rules. Appeal 
liea to the Bar Council of India and the 
Supreme Court. 

2, The Act concerns itself with the quali. 
fications, enrolment, right to practice, and 
discipline of the advocates. 
enrolled by any one of the Bar Oouncila is 
entitled to practise in all Courts, including 
` the Bupreme Court. The Act was passed to 
amend and consolidate the law relating to 
legal practitioners and to provide for the 
constitution of Bar Councils Statewise and an 


All.India Bar. It covers the powers of the: 


Disciplinary Committee which deals with ihe 
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conduc! of advocates. Where an advocate has 
been guilty of professional or other misoon. 
duct, the Disciplinary Committee fixes a date 
for the hearing of the case and gives notice 
thereof to the advocate concerned and the 
Advocate.General. Bub the object of unifica. 
tion of the Bar has not yet been fully 
achieved, for pleaderg, Vakila and Attorneys 
can still continue to practice. 


8. The Act in short established an All. 
India Bar Council and introduced a common 
role of advocates on an all.India basis. The 
distinction between an Advocate of the 
Supreme Oourt and of the High Court was 
removed. It prescribes a uniform qualification 
for the admission of members as legal prac. 
titioners. Based on merit, it haa graded 
Advocates into two classes, Senior Advocates 
and others. It oreates autonomous Bar Coun. 
cila at ihe all India level and State levels, 
removing the control of the High Courte, But 
the dual system of attorneys and solicitors in 
Bombay and Oasloutia continues. 

&, The book bas an introduction giving the 
historical background of the legal profession, 
the commentary is critical and coupled with 
exhsuative and upto date case notes, and 
model questions for students. R.B.8. 


LAW AND SOCIAL WELFARE: By 
H. S. Ursekar, M.A, LL. B., City Civil 
and Additional Sessions Judge, Bom- 

- bay, Foreword by H. R. Gokhale, 
Union Minister for Law, Lalvani Pub. 
lishing House, 210 Dr. D. N. Road, 
Bombay 1, Pp. xviii & 276, Price 
Rs. 30/- 


Here is a collection of Mr. Ursekar'a arti. 
cles and ‘papers on Law and Social Welfare 
published in various journals like the Bombay 
Law Reporter, the Supreme Court Journal, 
the Oriminal Law Journal, the Madras Law 
Journal, the Maharashtra Bar Council Jour. 
nal, the Journal of the Social Reform Associa. 
tion and the Indian Journal of Social Work. 
Many of them were originally delivered as 


‘talks before Bar Associations, Conferences, 


Colleges, or Clubs. The essays on secularism 
and democracy, fundamentals of criminal 
law, the rights of the accused, presumption of 
innocence today, and law and commonsense, 
besides being of educative value, demonstrate 
that law is more than just a means of )iveli- 
hood. It is an instrument of social welfare 
and reform. 


- 8. The papers cover a wide range of sub. 
jects covering constitutional law, oriminal 
law, law of evidence, Hindu law, and social 
welfare, the whole preceded by a useful sum. 
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.wmary for the foo busy reader's benefit. The 
-author has given a significant sub-title to the 
book, viz, Towards an Ordered Evolution. 
‘He considers that what India needs to-day is 
a planned evolution which may be chalked 
Qui by a new Commission to be appointed by 
the Government of India, which should com. 
‘bine the functions of the Law Commission 
and the Planning Oommisiion. Its ‘scope 
should be to implement the Directive Princi. 
plea of the Constitution. As observed by Mr. 
H., R. Gokhale in the Foreword, the essays 
show that Mr. Ursekar must have brought to 
his judicial work a keen sense of awareness of 
the social functions of law and that he must 
have pondered deaply over many of the basic 
‘assumptions which s trial judge in his position 
would be normally inclined to take for 
granted. A table of cases, bibliography, and 
index, are useful adjuncts to this neat little 
volume, "RSS. 


COMMENTARY ON THE PAYMENT 
.OF WAGES ACT, 1936: By Mahesh 
Chandra, With foreword by H. R. 
Khanna, Judge Supreme Court of India, 
N.M. Tripathi Private Ltd , 164, Samal- 
das Gandhi Marg, Bombay 2, 1st Edi- 
tion, 1972. Pp. xxix and 345, Price 
Rs. 28/- 


It is the object of the book before us to 
present a lucid and up-to-date commentary on 
‘the Payment of Wages Aot, 1936 for the benefit 
of the members of the Judiciary and the 
legal profession às well as students of law and 
trade union workers. The Aot regulates the 
payment of wages to certain classes of workers 


employed in industry. It not only guarantees. 


payment of wages in time and without any 
deduotions, except those authorised under the 
‘Act, but also creates a special forum for its 
expeditious recovery. It is sa benevolent 
pieca of legislation which should be given 
liberal, broad, and equitable interpretation, 
g0 that the real purpose behind the enactment 
is achieved and the employee benefited even 
dn doubtful cages. 


4. The book has been divided into 4 Parts. . 


-Part I deala with the historical background 
-and development of the Act, Part II contains 
the Act and commentary, while in Parts ILI 
and IV the various State Amending Acts and 
the Central Rules have been reproduced, each 
chapter and section of the commentary being 
preceded by a useful analysis. Index, a table 
of casas, and latest Notifications have also 
.been included. Responsibility for payment 
of wages, fixation of wage periods, time of 
payment, permissible deductions, fines, main- 
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tenance of registers and records, inspectors 
and claims, are some of the section heads. 


8. While the last word has. not yet been said ` 
in the controversy around the question of the 
worker's righttoa ‘living wage, ‘fair wage’ and 
‘minimum wage,’ it is a great thing that this 
enactment statutorily guaranteed the regular 
payment of at least the ‘agreed’ wage. The 
author’ has given the latest cage law on the 
subject and discussed the principles of the 
law, so that the book is not s mere digest of 
cages, He has tried to refer to and quote in 
the foot.notes as many rulings a8 are avail. 
able on any topic and the principles laid down 
in them are discussed in detail in the body of 
the book. The book oan therefore be equally 
useful io students and trade union workers. 

4. By all accounts the working of the Aot 
has been gatisfactory so far, although there 
is scope for improvement, For preparing. 
and collecting data the ensciment has been 
highly useful. So far as the future is con. 
cerned, much depends on the thinking of the 
Government of India and ita reactions to the 
Report of the 
Labour. 


National Oommission on 


PANCHAYATI RAJ (A Study of Rural 
Local Government in India), By 
Henry Maddick, Longman Group Ltd., 
1st Edition, 1970. Pp, xx, 403, Price, 
Sh. 90/Net. 


Panchayati Raj combines in itself develop. 
ment activities and other functions more usual. 
ly associated with Local.Government. It affords 
one an opportunity to examine the effecis of 
change from autocracy to democracy based on 
an age.old administrative system. It provides a 
model in different States for a comparative — 
study of the methods of organising and opera- 
ting & Local Government system in varying 
situations in one country. A thorough under. 
standing of the system is important to stu. 
dents, research workers and thoss actually 
involved in local Government and develop. 
ment. 

2. The present publication is belleved to be 
the fret detailed study since the system was 
inaugurated ten years ago, and is both an 
academia appraisal and evaluation of its prac- 
tical implications. Material used in consíruc. 
ting this comprehenalye survey inclodes the 
vast accumulation of official and unofficial 
reports and publications as well as group dis. 
cussions and interviews. Use has been made 
of all the information available upto Jane 
1966 and in addition one os two significant 
events since then have been added in the 
footnotes. 
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8. The study falls into three Paria. The 
first is an introduction to those to whom ad. 
ministration and Local Government of India 
are new fields of study, and the second Part 
describes the Panchayati Raj systems in the 
different States. Most chapters have charts 
for easy comparison, the details being confined 
to tables in the appendices. This section of 
the book provides information about the 
essential components of any local Government 
system — electoral rolls, council organisation, 
staffing snd finance. Chapter titles, such as 
Composition and Election of Councils, Func. 
tions, the Committee System,’ Relationship 
‘with other Institutions, Btructure, and Orga. 
nisalion of Looal Government, People and 
Panchayati Raj, and Supervision and Guidance, 
indicate the extent of the coverage. The book 
ends with a discussion of the more important 
problema and possible contributions to their 
solutions. There isa note on the need for 
research and suggestions a8 to some of topics 
which might be pursued. Fourteen appendices, 
34 tables and 4 charts, as well as a biblio. 
graphy and index, help to make the volume 
as complete as possible, 

4. Adopting a practical and realistic ap- 
proach to the problema of the system, the 
author suggests changes which might help to 
strengthen i$, and his assessment of adminis- 
trative procedure will provide the necessary 
background information to the reader. In 
‘short, the author has attempted to: describe, 
analyse and criticise. Sometimes he advances 
hia own views aa to possible remedies which 
might alter the attitude of those working this 
system. Students and research workers, in 
India as well as abroad, should find the volume 
highly interesting as well as instructive. 


R.8.8. 





A GUIDE TO EUROPEAN COMMU- 
NITY LAW. By P. S. R. F. Mathijsen, 
Director with the Commission of the 
European Communities. Sweet & Max- 
well Ltd., 11 New Fetter Lane, London 


(In India : N. M. Tripathi Private Ltd..- 


Bombay 2.) 1972. Pp. XXIV & 204. 
Price, 82. 50 Net. - - 


For the last few years a system of law has 
existed sufficiently original or characteristic 
to be considered separately from either muni. 
cipal law or international law. The various 
treaties concerning the European Communi. 
tles, viz., the European Coal and Steel Oom- 
munity (E. 0. 8. 0.), the European Economic 
Community (E. E. O0). and the European 
Atomic Energy Community (Euratom), are 
examples of international treaties under 
. which various Sovereign States assume reci- 
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procal duties and obligations in accordance 

with international law. As recognised by the. 
Court of Justice, these treaties have trans- 

ferred certain powers to their institutione: 
and these institutions have powera in regard 

both to the Member States and their citizens, 
giving rise to a new legal order. If Commu- 

nity Law is an independent legal order within: 

the Community, what are the relations between 

it and the national legal orders? Since certain. 
Community provisions are directly applicable 

and canbe invoked by the citizens in their: 
national Courts, the present Guide examines 

the application of Community Law, ita inter- 
pretations, the possibilities of conflict with 

National law, and the simultaneous application 

of National and Community Law, and relations. 
with International Law. 


: 2. The book deala with the treaties estab.. 
lishing the European Communities, the. Insti. 
tutions of the Communities like the Assembly, 
the Council, the Commission, and the Court of 
Justice, financial institutions, and Acts of the 
Institutions. It contains an index and tables. 
of Court of Justice cages and table of European 
treaties. The Court of Justice plays an essen- 
tial role in regard to the interpretation, 
implementation, and creation of Community 
Law. It muat ensure that in the interpretation 
and application of the treaties the law is 
observed. In fact the Court is the only totally 
independent institution whose sole objective 
is the Community'a interests. The Court's task 
ig extremely varied since it has to act as an 
Administrative Court, Penal Oourt, Internal. 
Administrative Tribunal, International Court, 
Constitutional Court, and Oourt of Civil Juris. 
diction. The Court noi only interprets the 
existing rules but also states what the law ig 


. when the existing Community legislation does 


not explicitly provide for it. The present book 
deals with the subject under the heads of 
juriediction, proceedings against member 
Btates and sgainst an institution, appeals, and. 
grounds for annulment, appeals against Com. 
mission, the Judges and Advocates. General, 
and the procedure. Enforcement of the judg- 
ments of the Court is governed by the Rules of 
Civil Procedure in force in the State in which 
it ig-Garried out. 


3. This book attempts to givea picture of the 
present development of Community law but this 
law isin constant evolution since it aims af 
transforming ssveral national economies into a 
single economy. The accession of new States. 
will have a profound impact on future deve. 
lopmenis of Community law, and, besides, 
each of the Communities is itself faced with 
several choices as to its own future develop. . 
ment. 
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A JUSTICE REPORT : Compensation 
for Compulsory Acquisition and Re- 
medies for Planning Restrictions. 
Stevens & Sons Ltd., 11 New Fetter 
Lane, London (N. M. Tripathi Private 
Ltd., Bombay 2.) 1973. Pp. XVI & 254. 
Price, £1 Net. 

Justice ia an all-party association of law. 
yers in England, concerned "io uphold and 
strengthen the principles of the Rule of Law 
in their own territories; in particular to-assist 
in the administration of justice and in the 
preservation of the fundamental liberties of 
the individual." It is also. concerned, as the 
British Seotion of the International Commis. 
sion of Juriats, to assiat that Commission in its 
efforts to promote the Rule of Law throughout 
the world. Ita Committee on Administrative 
' Law appointed a sub.committee which pre. 
pared the present Report on Compensation 
for compulsory acquisition and remedies for 
planning restrictions; it includes also the sup. 
plemental report submitted three years after 
the original report was published. 

2. A century ago the power to acquire land 
compulsorily emanated from private or local 
Acts of Parliament, each of which contains ita 
own provisions for the assessment and pay. 
ment of compensation. Daring the Industrial 
Revolution, the number of such Acta increased 
greatly because railway companies, public uil. 
lity authorities and similar bodies, sought to 
acquire land for their needs. Rather than 
thaf each individual Act of Parliament should 
contain its own Compensation provisions, the 
Lands Clauses Oonsolidation Act, 1845 was 
passed to provide a standard code of compen. 
sation which could be incorporated by rete. 
rence into every relevant Aot of Parliament 
passed thereafter. Although the Land Com. 
pensation Act, 1961 and the Compulsory Pur. 
Chases Act, 1965 contain statutory provisions 
regarding compensation, the basis of compen. 
eee still zesta substantially on the 1845 

at. l 

.3. The Report before us contains three 
Parts: the first deals with compensation pay. 
able in respect of the interests in land com. 
pulsorily acquired, planning assumptions, site 
value as basis of compensation. owner. ocoupi. 
ed houses, and compensation for disturbance, 
Beverence, and injurious affection. Part II 
covers remedies in respect of planning restria. 
tiona, and Part III acquisition procedure. The- 
rest of the book contains the Supplemental 
Report, Notes, and revised eummary of main 
recom mendations. 


4. How far these developments in England 
are relevant to conditions in India ia a moot 
point, because a recent amendment to the 
Indian Constitution qua the compulsory ac. 
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quisition of property, removes altogether the 
word ‘compensation’ and substitutes the word 
‘amount, which may mean anything or 
nothing and which is non.justiciable. 


— — 


GUIDE TO A CAREER IN THE LAW. 
Sweet & Maxwell Ltd, & Methuen 
Educational Ltd. (N. M. Tripathi Pri- 
vate Ltd., Bombay 2.) 7th Edition, 1971. 
Pp. vii & 85. Price, 65p. Net. 


This is the seventh edition of a small hand. 
book formerly entitled Sweet & Maxwell's 
Guide to the Legal ‘Profession. Substantial 
changes have been made now to the text as 
well as to the title; the whole of Parts II and 
Ill in previous editions has been dropped as 
they provided material easily obtainable elge- 
where and as the information they contained 
was quickly Hable fo be out dated. Oertain 


new materials have been added, notably a 


chapter on legal executives, which is designed 
for those who are interested in working in the 
law without necessarily becoming a barrister 
or solicitor. There is also an Introduction 
which gives a broad outline of the. legal pro. 
fession in England and indicates the qualities 
necessary for each branch. The las} chapter 
of the book, "Future Trends", deala with the 
Report of the Ormrod Committee on Legal 
Education, which proposea radical changes in 
the method of training for the legal profes. 
BIOD: G 


2. The Guide is intended for anyone think. 
ing of entering the English legal profesion, 
whether as a barrister, or a golicitor, or a legal 
executive. It sets dui the standard of educa. 
tion required and explains the procedures 
which must be gone through. The publication 
comes at an opportune moment when the 
whole of the legal profession is under scrutiny 
and development. In a recent authoritative 
article in the Law Quarterly Review it was 
stressed, for example, that there is now "a 
great shortage of lawyers". This edition shows 
the considerable opportunities that are avail. 
able to barristers, solicitors, and legal execu. 
tives, both in and out of private praotice, and 
will stimulate the reader's interest in a worth- 
while career. The student, the teacher, and 
others concerned with career guidance will 
find this book a readable and concise guide to 
a legal career. 


The book carries an useful index. 


R. 8.8. 
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JURISPRUDENCE (With: Test Ques- 
tions). By Charles Conway, M. A. 
(Cantab.) LL. B. (Cantab.) Nutshell 
Series, Sweet & Maxwell (N. M, Tri- 

. pathi Private Ltd., Bombay). Pp. vi & 
69. Price, 60p. Net. 


It is well known thas Jurisprudence is an 
extremely complex subject, and that there 
are many different approaches to it and new 
jurisprudential topics and questions arise daily. 
This nutshell sets out the bare bones of the 
subject, and most of the information in it has 
been gleaned from modern books currently in 
use at the universities. 

2. Jürigprudence is the study of fonda 
mental legal principles and an analysis of 
legal concepte, and jurisprudential thought 
has of late undergone changes in the realm 
of social ‘philosophy underlying law. Other 
subjects like sociology and criminology have 
had an impact on jurisprudential concepte. 
Jurisprudence, in a word, has coma to include 


whatever law seed and does in every field of' 


human asttivity. They include the concept of 
ideas, the ovitical analysis of the different 
schools, and the theories and definitions of 
law, as well as applied jurisprudeace covering 
a variety of subjects. 

8. The small booklet consists of 2 parts. In 
the course of fifteen chapters in Part I, it 
deals with the nature and meaning of juris. 
prudence, nature of law, legal positivism, 
Harta theory of law, and Kelsen’s Pure 
` Theory of Law. It is concerned with the 
Sociological School, the Realista, natural law, 
law and morals, and the sources of law. It 
considers rights and duties, ownership, posses- 
gion, persons, and the value of concepte. Part II 
contains questions set at the Oxford and 
` Oambridge University examinations, and the 
book concludes with an index. 


| à, Mr. B. N. Dhyani, of the University of 
- Rajasthan, examines and evaluates Indian 
Jurisprudence and legal theory with the help 
of Indian cases and materials (Jurisprudence, 
1979. Metropolitan Book Oo., Delhi). He has 
explored the extent of the applicability of 
traditional juristio theories in India, and haa 
laid stress on the variations of Indian legal 
rules from their Western cas gar n 


petto set À—— 


HUMAN RIGHTS AND EUROPE (Mo- 
dern LegalStudies). By Ralph Beddard, 
LL.B., Ph.D. Sweet & Maxwell (N. M. 
Tripathi Private Ltd, Bombay 2) 
1973. Pp. xiii & 104. Price, £1. 80 Net. 


This is a study of the machinery of human 
ights protection of the Council of Europe. 


RaVIEWS 


A. I. R. 
The Oouncil of Enrope is one of the chief 

forces working for unity in contemporary 

Europe. It was crested in 19040 with the. 
mission of promoting greater unity among: ita 

members. Among ita achiovemeníte have been 

the European Convention of Haman Rights, 

the European Culiural Convention, and the 

European Social Charter. 


2. It is believed that the European Gon- 
vention on Human Rights has reached a 
stage of development when it should be the 
object of study by law students and legal 
practitioners. In the present publication ilie 
author presents an account of the foundations 
of ihe Convention and, by examining its 
machinery and its case law, shows how it is 
developing. The book deals with the baok- 
ground to the Convention, restrictions on the 
rights and freedoms to be found in the Con. 
vention. and procedural limitations to the 
guarantee, and it hasan index and table of 
3888. 


8. The European Convention on Human 
Rights is held aa & standard of schievemen! 
of unifying Europe. li is important to the 
student of international law in the contribution 
it makes to the status of the individual in the 
international legal system. More than 150 
million persons in Europe may bring before 
it allegations that their righte have been 
violated. The present work seeks to answer 
the question, how far is the European Oon- 
vention contributing to the quality of life of 
thé European citizen? Is ita contribution 
likely to increase? The Convention has esta. 
bliched the right of the individual to petition 
an international tribunal; only a few minor 
examples exist where the locug standi of 
individuals had been recognised. Bome of the 
aspects of the right of the individual to apply 
to the European Convention are now examin. 
ed in these pages. 


4%. In October 1971 œ Parliamentary Con. 
ference which mot in Vienna reviewed ihe 
situation in the light of twenty years’ deve. 
lopments and dealt with the four topics of 
rights to be-declared-and protected, the rights 


‘of which perzons are to be protected, the 


strengthening of the existing protection. and 
the prevention of the abuse of the present 
protection. B.8.8. - 
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LAW OF CARRIAGE BY AIR IN 
INDIA. By A. B. Gandhi, Advocate, 
High Court, Bombay. Milan Law Pub- 
lishers, 15/2 Navajivan, ‘Lamington 
RO Bombay. Pp. 244. Price Rs. 25 

et, 


The carriage by air is a comparatively new 
Subject not adequately developed in India. 
The Carriage by Air Act 1934 was passed 
nearly 40 years ago bus very few cases have 
«some up for decision in India and therefore 
to understand the subject reference to the 
English Legislation and English case law is 
absolutely necessary. The Carriage by Air 
Act 1934 is now repealed by the Act of 1972 
to give effect to the Hague Protocol of 1855. 


2. The Carriage by Air Aot 1972 waa passed 
‘with a view to give effec) to the Convention 
‘for tha Unifieatlon of certain rales relating 
to international carriage by air signed at 
Warsaw in 1929 and to the said Convention 
-as amended by the Hague Protocol on 28th 
Beptember 1955, and to make provision for 
‘applying the rules (subject to exceptione, 
‘adaptations and modifications) to non-interna- 
tions! carriage by air and for matters con. 
nected there with. 


8. The Aot is divided into Sections and 
Schedules. Section 2 of the Act defines 
‘amended Convention’ and ‘Convention.’ Bec- 
4ions 3 and 4 make provision for application 
sof Convention and amended Convention to 
Indis, and section 6 makes provisions for 
application of Act to Carriage by air which is 
mot international. The Firat Schedule con. 
tains 86 Rules of the Warsaw Convention 
while the Becond Schedule contains the 
36 Rules of the amended Convention. 


4, Each section of the Commentary on the 
Aot and the Rules of the schedule is preceded 
by a useful synopsis, there being five chap. 
ters in each Schedule, viz., 8cope—Definitions, 
Documents of Carriage, Liability of the 
arrier, Provisions relating to Combined 
Carriage, and General and Penal Provisions. 
There is algo a table of cases and index. The 
motification issued by the Government of 
India for application of Indian Oarrisge by 
Air Act 1934 to carriage by air which ia not 
international is given in Appendix A, the 
Warsaw Convention in Appendix B, and the 
(United Kingiom) Carriage by Air (Supple- 
mentary Provisions) Act 1962 in Appendix C. 


9. Lawyers, students and everyone con. 
nected with air transport in India should find 
&he book highly useful. 
$ R.S.8. 
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THE PRACTICE AND. PROCEDURE 
OF THE NATIONAL INDUSTRIAL 
RELATIONS COURT. By Roger 
W. Rideout, LL.B., Ph. D. (Published 
under the -auspices of the Institute of 
Personnel Management) Sweet and 
Maxwell (N. M. Tripathi Private Ltd., 
Bombay 2). Pp. xvi and 94, 1973. 
Price £3 Net. 

This short account of the sitonedurá of the 
National Industrial Relations Court in England 
has been prepared at the request of the Insti. 
tute of Personnel Management, the members 
of which wish to know what Is likely to happen 
if their company or unions become involved 
in the proceedings of the Court. Though of 
considerable use to lawyers it does not com. 
pletely fill the bill, for most of the procedure 
of the Act still remain; to be formulated. 
Under the present rules, it cannot become ag 
complex as those of the High Court, very few 
procedural points having so far arisen to be 
dealt with in the cases. In some instances, 
puch as the admissibility of evidence, for 
example, the final answer appears likely to be 
a diffioult one. 


3, The Oourt owes its origin to the Indus. 
trial Relations Act 1971, and the general 
guidelines of its procedure are to be found in 
a Schedule and in the Industrial Court Rules 
1971. When comparisons are made with the 
procedure of the High Court of England and 
Wales, it is intended to make plain important 
NIRO procedures. It is rather unusual that 
the jurisdiction of the NIRO is expressly 
effected by four general principles, viz., the 
principle of collective bargaining freely con- 
ducted on behalf of workers and employera, 
the principle of developing and maintaining 
orderly procedures, the principle of free 
association in independent unions, and the 
principle of fréedom and security for workers. 

8. The nature of the Court and ita juris. 


- diction, the parties, inetitution of proceedings, 


pleadings, pre.trial procedure, trial, enforce. 
ment of judgment and review, and appeal, 
are the regular chapter heads, and there is a 
note on the role of the personnel Manager. 
Besidea the table of cases and index there are 
alao tables of statutes, Industrial Relations 
Court Rules, Rules of Supreme Court, and 
diagrammatic index of procedure. The law ig 
stated as on 10th November 1972, 

4. This ie just an effort of the author to 
encourage the orderly development of the law 
as well as of procedure. It should be the basic 
framework on which further development of 
the practice and procedure of the Industrial 
Relations Court can be safely based. san 
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THE NIGERIAN LAW JOURNAL, 
Vol. 6, 1972. General Editor : Prof. 
T. O. Elias, University of Logos. Sweet 
.and Maxwell (N. M. Tripathi Private 
Ltd., Bombay 2.) Pp. 194. Price, £4.50 
Net. . : 


Apart from the usual quota of Notes and 
Comments and Book Reviews, the issue to 
hand is replete with several contributions of 
great interest to the profession. The effect of 
failure to object to the “improper” admission 
of inadmissible evidence, recent Nigerian cases 
on State privilege, the Administration of the 
judiciary in Zambia, the right of the U. N. to 
gue in municipal courts in respect of Namibia. 
the execution of warrants outside the state of 
isgue, and the Office and duties of the Federal 
Attorney General in Nigeria, are the topics 
discussed in some of the Articles. 

2. The submission of "No case to Answer" 
in criminal proceedings, and the meaning, 
scope and effect of this submission are exa- 
mined with the help of the suthorities and 
the law has been stated as clearly as possible. 
The article on Bapara Williams, the Lawyer 
and Publio servant, has been written from a 
convichion that biographical studies of Nigerian 
lawyers of the past are of particular value 
both to the historian and to the student of 
Nigerian law, Another article deals with stare 
deciris in the Nigerian courts, or the doctrine 
of binding precedent as a necessary judicial 
practice in any system that operates the 
. common law, while yet another contributor 
clearly explains the historical eequence which 
has been responsible for the development of 
the two-tier police system. 


3. Another noteworthy contribution is on 
strike actions and the criminal law. In legal 
theory, all crimes in Nigeria are statutory. 


Regarding trade unions, the relevant statutes © 


are the Trade Union Act which applies 
throughout Nigeria, the criminal Code in 
Southern Nigeria, and the Penal Code in 
Nothern Nigeria. In dealing with trade unions 


certain classes of offences, like criminal con- 


spiraby, offences surrounding the statutory 
‘right to picket, and criminal breach of con. 
¢ract call for special consideration. Writing 
on the conflict of tort laws in Nigeria, the 
writer discusses the operation of the "Con. 
current Liability” Rule in Nigerian ^3 


BYLES ON BILLS OF EXCHANGE 
(The Law of Bills of Exchange, Pro- 
missory Notes, Bank Notes, and 
cheques). Twentythird Edition, 1972. 
By Mawrice Megrah, M. Com. (Lond.) 
and F., R. Rydker LL. B. E. I. B. Sweet 


Revis ws 


A.l.R.' 


& Maxwell Ltd., 11 New Fetter Lane 
London (N. M. Tripathi Private Ltd., 164 
Samaldas Marg, Bombay 2). Pp.Lzxviii 
& 471. Price, £9.75 Net. 


` Binse the: publication of the last edition in 
1965 there have been important decisions of 
the courta relating to cheques, and two new 
statutes affecting billa of exchange. The Deci- 
mal Currency Aot 1969, which dealt princi- 
pally with the transition from shillings and 
pence to new pence is treated in this edition, 
and the Financial Dealings Act 1971 did away 
with the days of grace and made statutory 
provision for the banks’ recently instituted 
practice of closing on Saturdays. 


2. Bills of exchange are instruments or 
documents by means of which a series of 
debis may be discharged without the use of 
cash, or payment may be postponed by the 
granting of credit. They are used both for 
domestic transactions and in international 
trade, Billa and cheques are orders to pay; 
promissory notes are promises to pay. All theee 
sre negotiable instrumenta which may be 
transferred by mere delivery, or by endorse. 
ments and delivery, from one person to 
another, s0 as io pass a complete title to æ 
transferee who takes bona fide and for value 
and with the right to sue in his own name all 
parties to the instrument, . 


8, The volume under review deala with the 
forme of bills and notes, inchoate instruments, 
inland and foreign bills, transfer and negotia- 
tion, and modes and requisites of tranafer. It 
ig concerned with acceptance, presentment for 
payment, discharge, dishonour, liabilities and 
rights of parties, and alteration or forgery, 
the cheque, the promisgory note, conflict of 
laws, lost billa and insolvency. It considers 
also form of action, pleading, evidence, 
damages and limitation of actions. The ap. 
pendices inolude relevant parts of the Bills of 
Hixohange Act 1882, Stamp Act 1853, Cheques 
Act 1957, Exchange Control Aot 1947 and the 
Companies Aot 1848. There is a table of 
statutes and a table of cases as well as index. 


4. Of recent decisions, the Cheques Act 
1957 has received judicial consideration in 
two cases which have been finally decided in 
the House of Lords. Others, though concern. 
ing cheques, have been bound up with the 
duties of a paying banker and the righta of a 
banker in respect of his lien. Several cases 
relate to libel in answer on a cheque, conver. 
Bion by a collecting banker, the position of a 
banker as holder in due course, the collecting. 
banker as a secured creditor in bankruptey, 
combination of acoounta, paying banker's duty 


‘to hig customer, and inquiry required of the 


paying banker. The book hag dealt in detail 


1974 


‘also with the purely bills of exchange cages 
involving consideration, notice of dishonour, 
and contributory negligence by the* plaintiff 
in an action for conversion by a collecting 
banker. 


5. -Aa far a3 possible the Indian legislature 


has followed the English law on the subject: 


of negotiable instruments; in faot. it often 
reproduces the principles of the English law 
ag enunciated in English decisions and English 
‘text books. R. 8. 8. 


THE LOCALGOVERNMENT ACT 1972. 
By C. A. Cross, M. A., LL. B. Sweet & 
Maxwell (N. M. Tripathi Private Ltd., 
Bombay 2) 1973. Price £2.75 Net. 


A reprint from Current Law Statutes, the 
present book provides a comprehensive anno- 
tation of the Local Government Aot 1972. 
Each Section and each Schedule is followed 
by a note of the sources from which it is 
derived. a summary of ite affect and, what 
is of greater help to the lawyer and adminie- 
trator, a statement of the points of difference 
between the new law and the old. The Local 
Government Act provides for the radical re. 
shaping of local Government and for funda. 
mental changes in the structure of local 
authorities, and in the distribution of func- 
tions among them. Ib wholly recasts the law 
with respect to local authorities, giving it 
modern form, amending it appreciably in 
many oases and marginally in more. Very 
few existing provisions are imported without 
‘change. 

2. The twelve parts of the Book deal with 
local government areas and authorities in 

, England and Wales, registration of electors 
: and conduet of ‘elections, changes in local 
Government areas, provisions as to members 
and proceedings of local authorities, discharge 
of functions, finance, functions, and general 
provisions as regards local .authorities. The 
Act makes provision with reapect to local 
government and the functions of local autho- 
rities in England and Wales, amends Part II 
of the Transport Act 1968, confers rights of 
appeal in respect of decisions relating to 
licences under the Home Oounties (Music 
and Dancing) Licensing Act 1926, makes 
further provision with respect to Magistrate’s 


Oourts, and abolishes certain inferior courts . 


of record. 


3. The 1972 Act recasts, and modifies in a 
somewhat simpler form, the law with respect 
to the administrative working of local autho. 
ritie The Act almost wholly replaces the 
Local Government Act 1933, and it incorpo- 
rates, with modification, the provisions of the 
London Government Act 1963 relating to 
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the constitution of authorities in Greater 
London. The structure ot London Govern. 
ment is not materially affected. A number 
of amendments to the existing law have been 
effected and authorities are given a much 
wider discretion in the appointment of staf. 
For all engaged in the pablie service, practir. 
ing lawyers and students, the present book ` 
should prove an essential work of reference. 


/ 


SWEET & MAXWELL'S PROPERTY 
STATUTES. Advisory Editor: J. H. 
C. Morris, D. C. L., F. B. A, Sweet & 
Maxwell (N. M. Tripathi Private Ltd., 
Bombay 2). 2nd Edition, 1972. Pp. 
xlviii & 531. Price £4.50 Net. 


The second edition. of this volume is a 
collection of leading property statutes as 
revised by subeequent legislation upto 1st 
July 1972. There was for long the need for a 
single volume of the text of statutes showing 
amendments and repeale affected since the 
date of enactment. It contains legislation 
ranging from the Prescription Act 1832 to. 
the Land Registration and Land Changes 
Act 1971. Of the 1926 legislation which forma 
the basis of modern law, the Settled Land 
Act, Trustee Act, Law of Property Aot, Land 
Ohanges Act and the Administration of Estates 
Act are included, and all other important 
statutes dealing with estates and interests in . 
law, wills and intestacy, truata and succession. 


2. In addition, the book has been extended 
to include a second part devoted to legislation 
concerning land registration. It inoludes m 
combined version of the Acis and Bales 
excising from each the detail which the 
student would not ordinarily have to learn. 
Though the detailed landlord and tenant 
legislation has been omitted, the provisions 
aa to leases and tenancies in sections 139.154 
of the Law of Property Act 1925 and section 
18 of the Landlord and Tenant Aot 1927 are 
included aa before. 

8. The substance of sight new Acts hag 
been included in addition to the material 
contained in the sscond part. The statutes are 
printed in chronological order except where, 
ag in the caes» of an amending Act, it is more 
satisfactory to print the principal Aot as 
amended by it. as for example the appropriate 
parts of the Powers of Attorney Act 1971, 
the Administration of Estates Act 1971, and 
the Land Registration and Land Changes 
Act. The present book also includes a table of 
Statutes Judicially Considered, retting out by 
reference to a eeotion of or schedule to an 
Act, the judicial decisions of importance in 
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which that provision was considered. The 


book of course carries an usefal index. 
BSB. 
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SUPREME COURT PRACTICE 1973. 
General Editor: I.H. Jacob, LL.B., 

. Master of the Supreme Court, Queen's 
Bench Division. Sweet & Maxwell 
Ltd. & Stevens & Sons Ltá,11 New 
Fetter Lane, London, & Butterworth 
& Co. (Publishers) Ltd., 88 Kingsway, 
London. Vol. I. Pp. CCXVI & 1804. 
Vol II, Pp. XX & 1414. With First 
Cumulative: Süpplement: Price, £24 
Net. . 


Since the last edition, three years ago, 
there have been changes and developments 
in Englend far greater in volume and extent 
than at any time before. Absorbed and inter. 
woven into the text. with elucidative and 
explanatory annotations, are given the provi- 
sions of new Statutes, Rules and Practica, 
Directions, and the effect of new cases made 
and decided since 1969. Thera are 25 new 
Aota of Parliament, 12 successive amendments 
of the Rules of the Supreme Court with other 
statutory instruments dealing with such sub. 
jects as Matrimonial Osuses Rules and Cosía, 
Adoption, Legal Aid Regulations, Non.oon. 
tentious Probate Proceedings and Court Fess, 
reversal Prescribed, Practice and Editorial 


Forma, nearly. 40. Practice Directions and. 


Notes and over 300 decided cases. Many 
portions of this Edition are entirely 
new and many others revised and re. 
written, so that it has been thoroughly over. 
hauled and renovated within, slthough the 
accustomed form has been retained. 


2. The first Volume coneists of Part I on 
the Rules of the Supreme Court, and Forma, 
Court Fees and Stamps, Practice Directions 
and Tables, Pay-office Rules and Prastice. 
Matrimonial Causes, Miscellaneous Parties 
and Proceedings, Solicitors, and Judicature 
Acts and other. Statutes, to make up Paris 
2to 9 of the second Volume. Each volume 
hag ita own list of abbreviations, index, tables 
of cares and of statutes. The First Cumula. 
tive Supplement ‘brings the matter up-to-date 
io 1st Avgust 1972 and supersedes the sixth 
supplement of the 1970 edition, which was 
upto Ist April 1972. Amendments, altera. 
tions, and additions amd replacements to the 
old Rules have been suitably indicated. 

8. Ohanges and innovations in the practice 
and precedure of the Supreme Court, which 
are of cardinal importance and of great 
practical significance, include those relating 
to the Reorganisation of the High Court, 
Abolition of Assigns, Oonduct of Proceeding, 
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Evidence, Costs, Legal Aid, Heuse of Lords 
Appeals and Family Law. 

4. The firai Rules of the Supreme Court : 
appeared asa Schedule to the Judicature Act. 
1876, They were enlarged and reissued in^ 
1883,-and in the next eigtythrea years were - 
amended ani enlarged several times. In. 
1965 the final stage of the revision was com. 
pleted ae an entire integral body of Ruler 
and a fresh starting point was provided for 
the new Rules of the Supreme Court The. 
overriding objective of the present publics.. 
tion is to provide the fullest guidance and assis. . 
tance in all matters relating to the practice: 
and procedure of the Supreme Court. 

8. A knowledge of the practice and proce. 
dure of the Supreme Court of India, simi. 
larly, can eave the-time of the Court, and 
unnecessary applications, delays, and ex. 
penses can be avoided. Mr. B, R, Agarwala’s. 


-publication on the subject (Metropolitan Book 


Oo. New Delhi) incorporates all decisions 
upto 1972 and all amendments to the Rules 
of the Supreme Court, 1906. B.8.8. 


THE LAW AND PRACTICE OF RE. 
GISTERED CONVEYANCING. Third 
Edition by Theodore B. F. Ruoff, C.B., 
C. B. E, and Robert B. Roper, LLB., ; 
Land Registrar of H.M's. Land Regis- 
try. Stevens and Sons., London (N. M. 
Tripathi, Bombay 2). 1972. Pp. LXV 
& 1176... Price £17 Net. 


This isa highly practical guide on every 
conceivable fact of the practice of Land regis. 
tration in England and provides an occasional 
stimulus of thought for the academic lawyer 


. who ig not faced with immediate and pressing 


problems. The law relating to the system of © 
registration of title to land is contained in. 
the Land Registration Act 1926, as amended 

in 1936, 1966 and 1971 and the Rules made 

under it. Though largely based on the Land 

Transfer Act 1897 and the Law of Property 

Act 1922, the emphasis was to move away. 
from merely amplifying and facilitating con-. 
veyancing towards providing State-guaranteed 

title to lend. The objects of registration ot 
title- to land are to simplify, cheapen and. 
expedite the transfer of land and to ensure 
that the Register of title is conclusive. Regis. 

tration frees. the transfer of land frcm many 

of the disadvantages inherent in conveyancing 

by deeds in private custody. The register of 

title kept at the Land Registry is the only 

authentic record of title to land which has 

been brought under the Land Registration 

Acts. 

. 2, The first three Paris of the prosent 
volume deal with a description of the system 
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of land registration, the general provisions 
governing registration of title, and the first 
registration of title to land, while the remain- 
ing three Parts cover registered dealings with 
registered land, noticss, cautions, inhibitions, 
and restrictions and, finally, rectification of 
the Register, indemnity and other judicial 
proceedings. The Appendices give the statutes, 
Rules and Orders, and the book contains a 
table of caser, a table of statutes, a table of 
statutory instruments, and index. 

. 9. There arə some material differences 
between the first edition (1958, Ourtis and 
Ruoff) and the present one. The first edition 
devoted two chapters to administration and 
feas, and solicigora’ remuneration; they have 
been omitted now as this volume contains the 
Ipsiesima Verba of all ths relevant Acts and 
Rules. There is a separate chapter on the 
right of the deserted wife or husband to 
occupy the matrimonial home, for legislation 
bes specially been passed on this subject. 
There are aleo many radical changes in the 
law and practice of registered conveyancing 
which, since the first edition appeared, have 
been effected by two new Land Registration 
Acts, two Fee Orders, and numerous fresh 
statutory instruments. The law governing 
registered conveyancing has of late been 
changing frequently and, cometimes, funda. 
mentally. 

A, Many aolicitors, legal executives, and 
solicitors’ clerks are often called upon to deal 
with Land Registry work and are anxious to 
prepare and present their applications in 
proper order, and to them this book should be 
invaluable. Barristers also should find some 
assistance herein when dealing with their 
particular problems. 


. B. In general the law in this book is stated 
ag it waa on Ist October 1971. However the 
authors have anticipated the coming into force 
of one or two statutes and one' statutory 
instrument. : R.8.8. 


SECULARISM: PRINCIPLES AND 
APPLICATION. By J. M. Shelat, M.A., 
(London), Judge, Supreme Court of 
Indie, N. M. Tripathi Private Ltd., 


- Bombay 2, 1972. Pp. viii & 144. Price, © 


Rs. 20. 

The present publication contains the three 
lectures delivered by Justice J. M. Shelat, 
Judge of the Supreme Court of India, iu 
memory of Lala Lajpat Rai at New Delhi. He 
analyses the essentials of the concept of 
pedularism and secular state and the basio 
factora that are necessary for ita growth. He 
examines critically the origin, growth and 
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operation of the concepts of secularism and 
secular state and the conflicta between the 
Church and the State in the western countries, 
snd recapitulates the development of secu. 
lariam in India against the historical getting 
of the country, leading to the conclusion that 
Indian secularism i8 a recent devolopment, 
arising out of Indian background and Indian 
problems, though it’ might have been infin. 
enced toa certain extent by India's contact 
with western thought. India’s long-standing 
tradition of diversity of religious opinion and 
faith would facilitate the acceptance of a 
secular state. And this assurance of a secular 
State is closely interwoven with an assurance 
of a democratic set.up of government founded 


on equality and equal protection of Jaw. The 


author further analyses the establishment of 
the Indian State under the Constitution and 
the scope of freedom of religion as guaranteed 
by the Constitution and determined by judicial 
decisions, and records the failings of tha 
Indian people in attaining, in actual fact, the 
the goal of a seonlar State, and emphasises 
the necessity of creating an atmosphere condu. 
cive to the establishment of a secular cociety. 


2. We must remember that several state. 
statutes touching upon the freedom of religion. 
clauses in the Constitution have gone into our 
statute books. Numerous problems arising. 
from them have reached the courts calling: 
upon them to apply and construe those ola usen.. 
Besides there was 80 much diversity of opinion. 
that the author has thought a reappraisal. 
desirable. Apart from the introductory and 
summing-up chapters, the lectures deal with. 
the growth of secularism in the West, the 
operation of a secular State in the West, the-- 
historical setting of secularism in India, and 
the Secular State under the Conatitution. 
The book carries an index, bibliography, and: 
table of cases. 


.8. Democracy and theosracy, the suthor- 
concludes, have never been known to go. 
together. The concept of a secular siste in. 
essence means that the two powers governing. 
the life of the individuals, the Ohurch and 
the State, have separate fields in which they 
operate. Secularism is not anti-God, but aima. 
at an understanding on the subject of God, 
without which any understanding between. 
man and man is inconceivable. The wisdom). 
says the author, of establishing a constitu. 
tional structure, based on respect for all reli. 
gions and their right to co-exist has been 
vindicated by the emergence of Bangladesh. 
as a Republic following the secular pattern. 
of the Indian Constitution. 
R.R.B. 
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LAW AND PRACTICE OF INCOME- 
- TAX IN INDIA: By Bhagavati Prasad, 
Reader in Commerce, arnatak Univer- 
sity. Dharwar.:3. 8th Edition, 1973. 
, Navman Prakashan, Madar Gate, Ali- 
garh, U. P. Pp. xviii, 568, 108 and viii. 
Price, Rs. 25: 


The volume before us is in the form of a 
text-book incorporating the Income.tax Aci 
1981, and the Income.tax Rulea 1962, both 
amended upto date, with selected. leading 
ages wherever necessary. Practical illustra. 
tions of various types have been included; in 
Addition revisionary problema of «a more 
advanced nature selected from varicus depart. 


mental and University examinations haye . 


bean given. 

3. The author deals with basio- -concepte, 
4apital aud revenue, residence and incidence 
-of tax, and tax fres income, and dercribes the 
various heads of income like salaries, Interest 
‘on securities, income from house property, 
profits and gains of business and profession, de. 
preciation and development rebate, and capital 
gains. The aggregation of income and set-off 
and carry-forward of losses, deductions from 
gross total income, Hindu undivided families 
Aud individuals, partnership firms, companies, 


€0.0perative societies; public charitable trusts . 


and ingurance business, are considered. The 
book is concerned with the Income-tax Autho. 
sities, procedure for assessment, appeals and 
gavision, and penalty and prosecution. Com. 


_putation of tax, deduction at source, advance 


payment, collection and recovery, refund, tax 
gredit certificates, and double taxation relief, 
«re also covered while the Appendix gives 
returns of income; it is worth noting that 
ach chapter opens with a convenient synopsis, 

2, The Income.tax Act 1961, with 298 seo. 
‘lons, numerous aub.sections and seven sche. 
dales, 121 rules and hundreds of sub-rules, 
together with various other supporting Acta 
and Rules, hes been amended from time to 
‘ime. It replaced the Indian Income.tax Act 
1922, which had only 68 sections and one 
schedule. The 1961 Act retains the basic struo- 
turo of the 1922 Ast, bui haa re-arranged its 
provisions in a more logical and convenient 
manner. It has amplified several provisions, 
xe-written some in more simple language, and 


4ntroduoed many new provisions, with a view 


fo simplifying the taxation processes and 
preventing avoidance and evasion of taxes. 
&. The present edition of the book has been 


completely revised and brought upto dete: 


by incorporating all the amendments brought 
about by the Taxation Amendment Aot and 
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- been re-wr 


the Finance Act 1973. A few portions hava 
itten and & number of practical 
problems included. The chapter on acquisition 
of immovable property is new. The chapters 
on Gift Tax and Wealth Tax have been with. 
drawn as they are being. dealt with in a 
separate work. 


.B. Intended essentially for. those who are 
preparing for University and Departmental 
examinations, it is also & useful work of 
reference to young income.tax practitioners 
and others, like bankers and businessmen. 

R.B.B. 


LAW. AND POVERTY (CASES AND 

MATERIALS): General Editor: Dr. 
^ L. M. Singhvi, N. M. Tripathi Private 

. Limited, Bombay 2.1973. Pp. xvi and . 
| 428. Price Rs. 35/- 

How does law affect the poor? What is the 
capacity of the poor to make ueo of tha 
judicial process to solve their legal probleme? 
To whet extent. and for what reasons are 
other instromentalities made use of by the 
poor? What is the place occupied by legal 
gid in India? What are the dimensions of the 
problem of population . explosion, poverty 
and the law? How does the legal syatem face 
this social challenge? Among others these are 
some of the questions receiving consideration 
in the present Volume of Cases and Materiala, 
whose underlying premise is that lawyera 
and law schools have paid too little attention 
to the impact of law on the poorer sections 
of society. The volume which carries an index, 
should awaken the law student to & considera. 
tion of the social role of law and lawyers 
and to an appreciation of the ways in which 
law can be effective in solving social problema. 
Ib includes a relatively few cases and statutes, 
and most of the materials consiat of reporta 


"by economists and gociologista, the All India 


Reporter being -cited for most Indian cases 
‘and being drawn upon for much of the mate. 
rials. Among the different topics digsousced in 


these pages are the role of lawyers in develop- 


ing societies, legal assistance to the poor, 
and the problems of vntouchability land, re. 
forms, land consolidation and recordation of 
rights, agricultural labour, and rural oredib 
and slum clearance, contract adi and 
beggary. 

2. The book is a part of the “Taw and, 


` Bociety' movement, which calls for an exami. 


nation of the efficacy of law as an instrument 
of social engineering, and representa in Its 
-own way an open departure from traditional 
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legal curriculum. The Centre for ihe Study 
of Law and Society was established in 1969 
under the avspices of the Institute of Consti. 
tutional and Parliamentary Studies with the 
primary objective of studying legislation, 


- administrative practice and judicial trends’ 


with a view to examining the impact of socio. 
economic forces on them, and to analyse the 
impact of legislation and judicial pronounce. 
ments on sodial change. The book should help 
to remind our educators of the urgent task 
of curricular and methodological -reforma in 
legal education and to ihe larger objective of 
harnesting law in the service of socio-economic 
reconstruction. As the selection of materials 
included in the book is. only tentative, it is 


up to the law teachers in the different univer: . 


sities and colleges to supplement these mate- 
risla and adapt them to their use in the 
classroom, ; RBS. 


. AIRCRAFT HIJACKING AND INTER- 
* NATIONAL LAW :By S.K. Agra- 
wala, M.A., LL.M. (Harvard) LL.D. 
(Lucknow), Prof. and Head, Depart- 
ment of Law University of Poona. 
N. M. Tripathi Private Ltd., Bombay 2, 
1973. Pp. 242. Price, Rs. 25/- 

This is believed to be the first comprehen. 
sive study on the subject of aircraft hijacking 
by an Indian scholar, and one of the very 
few made elsewhere. Itis only recently thas 
hijacking and other unlawful interference 
with civil aviation has begun to attract a 
great deal of attention from the legal point 
of view, and the literature on the subject is 
therefore extremely limited. 


9. Hore ig a serious attempt at the analysis 
and evaluation of the provisions of the Hague 
Convention, the Montreal Convention and the 
I. C. A. O. efforts in the light of the objectives 
get out in the preambles of all these instru. 
ments, viz , ‘that for the purpose of deterring 
Buch acts, there iB an urgent need to provide 
appropriate measures for the punishment of 
‘offenders’. Some characteristics of the of. 


fence of hijacking have been mentioned in © 
the very beginning, and the Hague Oonven. - 


iion.on unlawful seizure is dealt with under 
the headings, Definition and Scope of the 


Offence, Jurisdiction. Extradition of Hijac-. 


kers, Prosecution of Hijackers, and Other 
Obligations under the Hague Convention. 
The author discusses if the offence of sircraft 


hijacking has been internationslised under. 


the Hague Convention and if it could be 
treated as ‘piracy’, a well recognised inler. 
national crime under general aatornatoual 
law. 

8. The Montreal Convention 1971 on un. 
lawful interference is then taken up. This 
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Convention is bazed^ on the Hague Conven- 
tion,-and provisions on jurisdiction, extradi. 
tion and progecution have been reproduced 
therefrom. . Whereas the definition and tope 
of offences under the Convention have been. 
considered in sometdetail, only the differences 
from the Hague Convention have been pointed f 
ont with respect to the other provieions.: The 
work done in the. I. O. A. O. and other U. N. 

bodies on the subjeot is then summarised, 


À. The .bijacking of an Indian Airlines 
plane to Pakisian and the consequent suspen- 
rion of overflighte over, Indian territory 
srraigned the two countries before the World 
Court, This incident brought up the question 
of the jurisdiction of the I. O. A. O. and the 


` right of a State to suspend overflights over ita. 
-territory as a reprisal for ihe complicity of the 
_ other in hijacking and destroying the plane, This. 


haa been disouesed in a separate chapter. The 
author then proceeds to deal with the ‘enforce. 
ment provisions,’ and the lacunae in the laws. 
In an effort to attract as broad a support to 
these conventions as possible, many of ihe 
provisions have been considerably diluted, 
and there weaknesses and loopholes have: 
also been pointed out. The question of ap. 
plication of canctions against States for failure. 
to observe legal obligations under these Con. 
ventions has been: studied and appropriate 
practical suggestions made. Ik is worth 
pointing out that the U. N. Secretary.Genorah 
has suggested that hijacking should be brovght. 
before an international tribunal, regardlets of 
nationality or political system. 


` B. The Appendices, which reproduce the 
relevant legal documente, are an invaluable. 
aid to the Reader, There is also an useful 
index. . R88. 


— —Ó— 


ACCIDENTS, COMPENSATION AND 


THE LAW. By V. P. Srivastava, 
Advocate, Eastern Book Company, 34 
Lalbagh, Lucknow. 1973. Pp. XXXVI 
‘and 296. Price. Rs. 30/- 


Accidents are of two types, one owing to 
natural cauges and the other owing io neglect 
and acts of commission and omission. They 
cause damage to property, movable and im. 
movable, or injury to person; they may happen. 
on land or on coastal water or the high seas: 
or in the air, during intranational or inter- 
national flights. Each of these hag been deals 
with separately in the work before us, which 
discussen the cance and effects of accidents, 
damages and measures for mitigation and 
prevention. In this connection, the principles 
of inevitable accident, mistake, error of judg. 
ment, heedleeenegg, carelereners and gross 
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negligence, have been examined. Both crimi. 

‘nal and civil liability have been examined. 
Both criminal and civil liability have. been 
dealt with and the provisions of I. P. C. relat- 
ing to negligence attended to; 


2, An important aspect of the subject ig the 
liability for the acts of others, eg. of the 


master for the aote of his servants, agenta, 
independant contractors, hirera and licensees. 
There is the liability of owners for damage 
Caused by animals in their custody or of totter- 
ing honses and falling trees in their possession. 


The book deals with defence to the action of - 


tort under various heads along with the ques- 
tion of burden of proof. Equally important is 
the question of quantum of damages, the 
application of the Fatal Accidents Act and 
other aspects of damages for causing pain and 
agony. The book covera aleo the subject of 
liability of- high dignitaries and professionals 
like dootors. 

8. Divided Into four groups, each chapter 
in a group has been provided with a synopsis 
and there is at the end a subject-index for 


easy reference. Group I considers the tortious - 


acts of Servants of State and vicarious liabi. 
lity of the State and polise officers and high 
dignitaries, tort.feasors, and accidenis- to 
licensees, lezgees, 
rervants. Group II is concerned with damages 
to goods and injury to person, injury to person 
and damsge to property under the Motor 
Vehicles Act, the eame kind of damage under 
the Indian. Railways Aot, dcotors and patients 
Gases, road accidents, factory cases, fire acci. 
dents, accicents due to explosives, accidents 
in the zoo, circus, matches and races, as well 
as the liability of school authorities and the 
teachers towards students. Group III deals 
with accidents under the Indian Osrriers’ Act 


1965, damage to goods on the high seas other: 


than by collision and damage cauged by 
collision due to negligence, marine insurance, 
and injary to person owing to collision. The 
last group covers accidents in sir traffic, 

4. There is a table of cages in the book, in 
which foreign and Indian cases have been 
arranged separately. This technical and diffi. 
cult subject has been presented in a very 
practical and interesting manner. R.B.B. 


— 


COMMUNITY LAW THROUGH THE 
CaSES: BY NEILL ELLES, M. A. 





(Oxon), assisted by J. H. Vallatt, M. A. 


(Cantab ). Foreword by Lord Wilber- 
force. Stevens & Sons, London (N. M. 
Tripathi Private Ltd , Bombay 2). 1973. 
Pp. xxviii & 411. Price £. 7.50 Net. 
The Court of the European Community has 
already pronounced judgment in many impor. 
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tant cages cand clarified their meaning. Ths 
case law of the municipal courte also is of 
considerable value in understanding the- 
operation of Community Law. The book 
before us traces the development of Commu- 
nity law by references to the cases. Articles 
of the European Economio Community and 
the European. Cosl and Steel Community 
treaties sro set out in sufficient detail to 
enable one to understand the case commen- 
tary, followed by cases decided under each of 
the articles, with & short statement of the 


main point of principle-:decided, a summary 


of the facts: and circumstances, and an 


: analysis of the judgment of the Court. 


2. There are five Parts in the volume. The 
first Part deals with the free movement of 
goods and the elimination of oustoma dutles 
between member-states, elimination of quanti. 
tative restrictions, agriculture, transport, and 
the free movement of labour, The following 
Par! dwells on the policy of the Community 
under the heads of competition, tax provisions, 
approximation of laws. and economic policy. 
The other Parts cover the institutions of the 
Community, including the Court of Justice, 
general and final provisions, and European 
Coal and Steel] Community. There are tables 
of treaties, of Regulations, of cases, and index. 
The present work treats the case law ag 
ee upto and including 3184 December 
1971. ` 

3. The United Kingdom having become a 
member of the European Community as from 
the beginning of 1973, the Treaty of Rome 
as well as the treaty of Paris and the Euratom 
Treaty became part of the law of the United 


Kingdom. Many of its provisions and Regule. 


tions take immediate effect in Englich law. 
With its guocinot summaries of the decisions, 
both of the Community’s Courta and of the 
national courts of the members, with its 
grouping under subject-matter and index, the 
present work should be of great assistance to 


_ practitioners, lecturers, and studenta. 


R.S.S, 


ARCHBOLD: PLEADING, EVIDENCE, 
AND PRACTICE IN CRIMINAL 
CASES. Thirty-eighth Edition 1973, 

= by T. R, Fitzwalter Butler, M. A, (Oxon) 
and Stephen Mitchell, M.A. (Oxon) 
Sweet and Maxwell, 11, New Fetter 
Lane, London (N M. Tripathi Private. 
Ltd., Bombay 2) Pp. ccx & 1663. Price, 
£15.50 Net. 


Archbold’s Oriminsl Pleading, Evidence, 
and Practice was firsb published in 189%, M. 
Garsia, who was associated with the work ag 
co-editor during the last thirty years, passed 
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away in July 1972 and the preface to the 
present Edition paysa fitting tribute to his 
memory.. The present Edition reflects the 
developments in statutory law and case law 
since the last Edition in 1969 as comprehensi- 


valy as porsible. Included in the new ma. ` 


terial are the Ohildren send young Persona 
. Aot 1969, the Criminal Damage Act 1971, 
the Courts Act 1971, the Misuse of Drugs Aot 
1971, the Road Trafis Act 1972, the Indict. 
ment Rules 1971 and -the Indictment (Prone. 
dure) Rules 1971. Tbe Immigration Aot 1971 
and the Oriminal Justice Act 19728 have been 
get out in the Supplement to tbe Edition. 


2. A gubstantial part of the book hag been 
. revised, offences under the Betting and 
. Gaming Acts being excluded from this edition, 
as well as the Table of Indictabla Offences, 
the enactments themselves containing a sche. 
dule of offences, penalties, and modeg of 
trial. The volume consists of two Books, 
Book I dealing with pleading, practice and 
evidence generally, and Book II with thelr 
application in particular cases. The basio 
format of the Book has been retained; pro. 
gedution indictment is traced through from 
the drafting and signing of the bill to summing 
up, punishment and appeal. Much new 


material has been added on the procedure at 


trial and the many evidential rules relating 
to the questioning of witnesses. Some of the 
more isolated aspects like “Hearsay”, “Similar 
Facts,” “Confessions,” and "Oorroboraiion" 
are treated in detail, and a new chapter has 
been included on ‘Identification’. There is 
also.much new material in Book TI on parti. 
gular offences, especially in the parta relating 


to offences involving companies, fire.armi and , 


offensive weapons, the use of violence upon 
parsons and property, indictable road traffic 
offences, contempt, and conspiracy. Thero are 
differant chapters for offences under the 
Theft Act 1968, offences against the Crown 
and Government, against religion &ud public 
: worship, against public justice and public 
peace, against public trade and public morals. 
Dangerous drugs, conspiracy, incitement, and 
attempt to commit crime, principals and 
secondary parties, and offences by habitual 
drunkards, have also been covered. The 
book carries tables of statutes, of statutory 


. rules and orders and statutory instruments, 


and of cases, and an index. The views of 
present.day writers on oriminal law have algo 
been referred to and the possibilities indicated 
of future developments. The law hes been 
‘stated as at 13t August 1972, though certain 
developments which have occurred since then 
have also been included. There is no doubt 
that the book should provide practitioners 
and others concerned in the administration of 
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criminal Justice with an account of the law 
and practice relating both to trial upon indict. ` 
ment and the offences which are triable on 
indictment, — B.8.8. 


——— 


BRITISH INTERNATIONAL LAW 
CASES. By Clive Parry, LL.D., and 
J. A. Hopkins, M.A., LL.B.. Supple- 
mentary Volume 9, 1966-70. Stevens 
& Sons, 11 New Fetter Lane, London, 
& Oceana, New York. (N. M. Tri. 
pathi & Sons Private Ltd., Bombay 3). 
1973. Pp. xxxi & 996. Price, £ 19 Net. 


International law, or the law of nations is 
&''body of principles and rules. embodying 
general and particular commitments, binding 
in honour, which are formulated by states 
and their agents to deal with certain aspects 
of their external relationships”. It is gene. 
rally less officient than internal law, becanse 
there are several areas of State activity where 
the law does not reach. It bekes precedence 
over municipal law, but is closely related to 
the internal law of the States, for it is in the 
municipal courts that a large part of it is en. 
forced. The present volume is Vol. 9 in the 
collection of decisions of courts in the Britlah 
Isles on points of International Law, ‘pre. 
pared under the auspices of the International ` 
Law Fand and the British Institute of Inter. 
national and Comparative Law. 

2. Btstes as international persons, State 
territory, jurisdiction, the individual in inter. 
national law, diplomatic and consular agonts, 
and treaties, have been dealt with in the 
different Volumes. Beginnings of a fate, 
sovereignty and independence, protected States 
and Mandated territories, recognition and 
succession are covered. The second volume 
deals with State territory, its boundaries, 
rivers, terzitorial waters, bays and lakes, 
while the third volume covers the subject of 
jurisdiction, territorial, personal, and extra- 
territorial, and jurisdiction on the high seas. 
The fourth and fifth volumes cover the subject 
of the individual in international law, under 
the heads of nationality, proteotion, aliens, 
and extradition. Permanent diplomatic agents, 
agents on special missions, consular officers, 
and treaties, are the subject of the sixth 
volume, while volumes 7 and B are eupple- 
ments covering the periodes 1951.60 and 1960. 


. 05. The present supplementary volume covers 


the period 1966.70. Ib carries & cumulative 
table of casea reported in volumes 1 to 9 and 
a consolidated index. With this volume the 
series is carried up to the end of 1970, and i$ 
now comprises reports of 1047 decisions in all, 
It is now hoped to proceed with an additional 
colleotion of Commonwealth oases. Thesa 
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largely retrospective collections should be of 
great utility in supplementing the Interna- 
tional Law Reports. International law haa 
assumed great importance at the present day, 
for “the future organisation of international 
society must be based upon agreed and accepted 


procedures for dealing with international dis. 


putes, under more effective rulés of interna. 
tional law". 
. R88. 


HARRIS’S CRIMINAL LAW. Twenty- 

'* second Edition by Ian Mclean and Peter 
Morrish, 1973. Sweet and Maxwell, 
London (N. M. Tripathi Private Ltd., 
Bombay 2). Pp. lxvi and 903. Price, 
£ 6.75 net. 


The development of criminal law in England 
in the five years since the publication of the 
last edition has made ib necessary to com. 
pletely revise and re-write this edition. Much 
of the previous edition has been rendered 
obsolete because of the increasing trend 
towards codification and simplification and 
the policy of the Criminal .Law Revision 
Committee of keeping the law under review 
as well as the increasing number of criminal 
appeals to reach the House of Lords. . 

2. The law relating to offencas against pro. 
party bas been greatly simplified by the Theft 
Act 1988 and the Oriminal Damage Act 1971, 
and the chapters dealing with them have been 
completely re-written. Wholesale revision 
has been necessary to allow for changes brought 
about by recent decisions on obscenity and 
legislation such as the Fire Precautions Act 
1971, the Trade Descriptions Act 1888 and 
1972, the Unsolicited Goods and Services 
Act 1971 and the Deposit of Poisonous Waste 
Aot 1972, The Gaming Aot 1988, the Theatres 
Act 1968 and the Industrial Relations Act 
1972 bave also called for extensive revision. 

3. In the field of general principles new 
light is thrown upon the exclusion of mens zea 
in oriminal offences, the liability of corpora. 
tions, and self-defense and provocation in 
homicide cases. The editors have also. sought 
to set aside some of the more archaio material 
from this section. They have changed the 
emphasis on treason to accord more with the 
position since the last war, and have relegated 
blasphemy and disturbing public worship to a 
lesser level as well as pruned the law of 
criminal libel. They have given great consi. 
deration to the misuse of dangerous drugs and 
the intricacies of the Road Safety Act 1967. 

4. The last Part, on the re organisation and 
administration of the superior courts, has 
been completely re.written in the light of the 
Courts Act 1971. Further revisions in text 
were made necessary by sweeping changes in 
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procedure made by the Ohildern and Young 
Persona Act 1969, ihe Adminigiration of 


. Justice Act 1970, and the Attachment of Harn. 


ings Act 1971. Appeals now receive more 
attention than before. As regards statutes 
which have been passed but not come into 
fores, the editors have included them in the 
text in their proper sequence with necessary 
notes in the foot-notes. 


5. The book under review bas been divided 
into five paris entitled, respectively, Crime, 
Offences of a Public Nature, Offences Againsi 
the Person, Offences Against Property, and 
Procedure upon Prosecution of Indictable and 
Summary Offences. It carries tables-of cases 
and of statutes, precedente of indictment in 
an Appendix, and an index. The law is stated 
^3 it stood on lat July 1979, with the addition 
of the Administration of the Criminal Justice 
Act, 1972 and the costs in Criminal Oases Bill 
1972. 


6. This established classico gives to the 
student a broader prospect of the field of 
criminal law and a more practical epproach 
than is possible in the average text book. This 
ig an authoritative and valuable introduction 
to the criminal law which should be of great 
assistance algo to police officers and members 
of the staff of the law courts. R.S.B. 


— 


CASES AND MATERIALS :ON RE- 
VENUE LAW. By A. J. Easson, B.A., 
Ll. M. Sweet & Maxwell, Landon (N.M. 
Tripathi Private Ltd., Bombay 2) 1973. 
Pp. xxx & 544. Price, 27 Net. 


It is well known that revenue law or taxa- 


‘tion laws are a oreature of legislation, and 


there can be no gubsiitute for the actual texé 
of the statute, There are of course excellent 
books which set out reliably the various rules 
and explain them simply and comprehensibly. 


. The persent author provides, however, a col- 


lection of materiale to illustrate the basie 
principles, the nature of the more important 
problems, and the application of the law to 
possible solutions. Decided cases often show 
the purpose underlying obscure statutory pro. 
visions, illustrating the loopholes and snares. 
Previous judicial decisions have often led to 
the introduction of complex sections, which 
cen be understood only in the light of the 
circumstances’ which they were intended to 
meet. $ 

2. The present publication is divided into 
four Parts, viz., Principles of Revenue Law, 
Taxation on Income and Gains, Taxable Per. 
sons, and Estate. Duty. It deals with tax 
avoidance, the concept of income, income 
from land, interest, annuities, and other 


22 Journal 


annusl payments, trade profession or vocation 
profits, emolumenta of employment, income 
from foreign sources, and capital gains. li is 
concerned with the individual and the faily, 
estates, trasts and partnerships, companies, 
domioile and residence, and finally considers 
the charge to Estate Duty, Valuation, exemp- 
tions and reliefs. The book carries an index 
and tables of cages and of statutes. 

3. The Finance Act, 1971 made several 
changes in revenue law, The tax on short. 
term gains and the. betterment levy has been 


abolished. The charge to capital gains tax on’ 


death has been removed in regard to deaths 
occurring after 30th March 1971. It contained 
provisions to enable husband and wife to have 
their earnings taxed separately and for the 
disaggregation of the income of a child with 
that of ita parents. It provided for the intro. 
duction of a new method of charging income- 
tax from 1973.74, 


4. Before learning the details of an existing 
system of taxation, the student mu:t first 
underatand the nature of the problems which 
that ryatem attempts to eolve. and the basic 
philosophy behind the preferred solution. He 
must know the manner in which the law playa 
it part in reaching this solution. The best 
way of apprediating the role of the law in the 
tax.system ig. to study the leading cases over 
a period to ascertain how those decisions were 
arrived at. Although intended primarily for 
the univeraity law student and those studying 
for the professional examinations in law, the 
took should be of considerable assistance also 
to the student of accountancy commerce and 
economics, a8 well ae the legal practitioner. 


R.B.8. 


TAXATION OF COMPANIES. By 
Richard Bramwell, LL. M., (London). 
Based on Corporation Tax by John E. 


Talbot & G. S. A. Wheatcraft. Sweet. 
& Maxwell London (N. M. Tripathi 


Private Ltd., Bombay 2). FB: xviii & 
200. Price, £ 6 Net. 


Although begun as a second édition of Talbot 
on Corporation Tax, the passing of the Corpo- 
ration Tax Act enasted in 1972 has eventually 
resulted in the production of a more or less 
new book. Under the system of corporate 
taxation which has existed in England since 
1985, a company resident in that country is 
liable to Corporation Tax on all its profits 
wherever arising. 
is computed in accordance with income-tax 
printiples and chargeable gains in accordance 
with Oapital Gains Tax principles. 


2. The introduction of the imputation 
system of corporate tax has reshaped the 


The income of a company. 
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strudture of company taxation as from April 
1973, the latest legislation being altogether 
new to that country. The p:esent book deals 
with the charge to Corporation Tax and 
Computation of Profita, Capital gains, Com- 
pany Reconstruction, Imputation and Transi. 
tional Provisions. Close Companies, Double 
Tax Relief, Non-resident Companies, and 
Administration. It carries an index and tables 
of statutes and cases. It is designed for use 
from 1st April 1973 and does not attempt to 
state the law in force before that date. 

8. It isgaid that the Corporation Tax is 
singularly free from ambiguity; what it has 
gained in certainty of meaning has been, 
however, lost in terms of lucidity. The present 
author has therefore sought to re.atate the 
ruleg in a more readily intelligible form than 
that in which they are to be found in the - 
statute. He sometimes makes departures from. 
the scheme of the draftsman, and the book 
thereforé is not just an-annotated copy of the 
statutes. The author has, where appropriate, 
provided mathematical illustrations which, 
however, are not worked accountancy examples, 

&. The book should be useful to solicitors 
and accountants, and is being supplied auto. 
matically to subscribers to the British Tax 
Encyclopaedia as part of the 1973 service at 
no extra charge. B. 8. 8. 


COMMODITY CONTROLS IN 
GUJARAT. Compiled by J. G. Shah, 
Advocate; 1973. The New Gujarat 
Law House, Three Gates, Ahmedabad, 
‘Pp. vi & 242. . Price, Re. 25/- 


This compilation contains all the important 


` Orders issued by the Governmen$ of Gujarat 


under the Essential Oommodities Aot 1955, 
as amended up to-date. This Act provides, 
in the interest of the General public, for the 
control of: the production, supply and distribu- 
tion of and commerce in certain commodities. 
Tt confers certain powers and imposes certain 
duties on State Governments, and has gec- 
tipna on the delegation of powere, confisca. 
tion, issue of show cause notice, appeals, 
penalties, offences by companies, cognisance of 
offences, power to try summarily, presump- - 
tion as to Orders, and burden of proof. The 
Control Orders issued by the State of Gujarat ` 
are concerned, inter alia, with foodgrains, 
whost, maize, cement, sugar and sugar sane, 
gur, vegetable oils, kerosene, light diesel, 
groundnut and groundnut oil, and super. 
phosphates. This compilation should be uge- 
ful to Government officiala who have to im. 
plement the control measures, lawyers, law 
courts, as well as the members of the general 
pubic. R.8.B. 
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"THE BOMBAY SALES TAX ACT. By 
C. C. Anajwala, B. A. (Hons.), Li. B. C. 
Jamnadas & Co., 146-C Princess Street, 
Bombay 2. 2nd Edition, 1973. Pp. xxvi 
& 184 & 180, Price, Rs. 20/-. 


` Tho book under review contains the Bombay 
Bates Tax -Act 1959, aa amended up to date, 
‘inolading the latest amendment by Maha- 
‘rashtra Aob 1 of 1971. It provides exhaustive 
commentaries on the Act, supported by the 
latest case law. It clearly explains the term 


‘dealer’ who is subject to the incidence of the. 
tax, the kind of registration and other certi. - 


ficates ha is required to obtain from the tax 
authorities, the types of goods subject to the 
tax, and the rates at which lix sales or pur- 
-Chases shall be exigible. 


2. Tho Aot has separate chapters on the 
rinoidenze and levy of the tax, sales tax autho- 
rities ani tribunal, returns, assesment, pay- 
ment and penalty; liability to- produce 
accounts, proceedings and offences. The Sales 
Tax Rules has chapters, inter alia, on regis. 
‘tration, licences, authorisation, recognition 
«4nd permits, inspection of accounts, appeals 
“and reviaion, and sales tax practitioners. 
Forms and all amending Acts are inserted at 
the end and there is also a » table of cases and 
«general index. 


3, Other amending Acts incorporated in 
this edition are the Maharashtra Acts 21 of 
1970, 1 of 1971, 42 of 1971 and 43 of 1971. 
"The schedules have been brought upto date. 
The commentaries also have been suitably 
‘revised in the light of amendments and recent 
-cage law. An added feature is an introduction 
tracing the history of the law ag well as the 
guidelines for filling in the quarterly returns. 
Two more amending Acts, Maharashtra 31 
and 32 of 1972, publishhd too late for inolu. 
gion in the text, are reproduced in the 
Appendix. One embodies modifications to the 

. «rate structure, and the second amends certain 
sections of the principal Aot in order to mee} 
the requirements of some recent judicial 
‘pronouncements and to validate certain Acts. 

&. Commercial establishments and business 
‘houses as well as practitioners, officials and 
-studenta should find this edition a highly usa- 
ful vade mecum on the subject. - 

7 R.B.B. 


FOREIGN EXCHANGE REGULA- 
'TION:1973, Nabhi Publications, No. 67, 
Munshiram Building, Connaught Circus 


Lane, New Delhi, 1. Pp. viii and 87. 


Price, Rs. 10. 


Here is a compilation of the Foreign Ex. 
cthange Regulation Ao} 1973, with explanatory 
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notes and a comparative study of the Foreign 
Exchange Regulation Act 1947, along with a 
detailed introduction. The Foreign Exchange 
Regulation Act 1947, a3 amended from time 
to time, provided, inter alia, for restrictions 
.on dealings in foreign exchange, on the 
imports and exports of certain currency and 
bullion and regulation of payment for gooda 
exportel. The Act also provided for various 
authorities who were to enforce its provisions 
and for penalties on the result of adjudica. 
tion, and for progeoution in a court of law. 
2, Although the 1947 Act served by and 
large its objeatives, there were alleged to be 
certsin inadequecios concerning the. entry of 
foreign capital in the form of branches and 


_ activities of resident foreigners and concerns 


with non-resident interest in them, the due 
and prompt realisation of export proceeda 
and elimination of the possibility of & larger 
out.go of foreign exchange than required 
against imports, and the enforcement of the 
Act. In the light of the experience gained 
during tbe last’ several years and on the sug. 
gestion of the Directorate of Enforcement 
and the Reserve Bank of India, Government 
introduced the Foreign Exchange Regulation 
Act 1973, which haa since, become law. 

8. The 1973 Act consolidates and amends 
the law regulating certain payments, dealings 
in foreign exchange and securities, trancac. 


, tions indirectly affecting foreign exchange end 


the import and export of currency and bullion 
for the conservation of the foreign exchange 
resources and their utilisation for the economic 
development of the country. The 1947 Aot 
had 27 sections; the new one, 79. They in. 
clude the subjects of contracts in evasion of 
the Act, false statements, penalty, power to 
adjudicate, appeals. powers to summon wit. 
nesses, appeal to High Court, offences and 
prosecutions, cognisance of offences, applica. 
tion- of Code of Oriminal Procedure and the 
Probation of Offenders Act, offences by com. 
panies, burden of proof, and presumption as 
to documents. R.B.B. 


INDUSTRIAL LICENSING POLICY, 
1973-74, Nabhi Publications, No. 67, 
Munshiram Building, New Delhi 1, 
Pp. ii and 29. Price, Rs. 10. 


The present book attempts to give a com- 
pest, lucid bub complete accdunt of the indus- 
trial licensing policy of Government. A new: 
policy was declared by Government in Febru- 
ary 1970, and.the facilities available under 
it were liberalised from time to time, and 
some radical changes made in February 1973, 
The industrial licensing policy of 1970 waa 
formulated In the context of the Fourth Plan 
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and it preceded the coming into effect of the 
Monopolies and Restrictive Trade Practices 
Act 1969. This Act has chapters on the 
Monopolies and Restrictive Trade Practices 
‘Commission, their powera and procedure, con- 
centration of esonomic power, monopolistic 
trade practices, power to obtain information, 
and offences and penalties. Government decid. 
ed therefore to up date their policy in order 
, io reflect their approach to the Fifth Plan 
after taking into account the legal and insti. 
tutional arrangements now available for 
controlling the concentration of economic 
power. The States have a direct responsibility 
for the future development of industries in 
order to promote the cardinal objectives of 
growth, social justice, self-reliance, and satis. 
faction of basic minimum needs, and the 
licensing policy haa been updated since 
.February 1973 in conformity with the provi- 
sions of the MRTP Act 1969. The latest 
enactment of the ‘Industries (Develovment 
and Regulation) Amending Act 1978 is ample 
indication of Government’s. move towards a 
more realistic appraisal of the requirements 
and needs, 
. 2. In the three chapters of the book be- 
‘fore us, ihe publishers degoribe the salient 
features of the industrial policy of 1970, 
why it was found inadequate, and the changes 
effected in 1973. In order to authenticate 
the information contained in the book, re. 
ference is made to official documents and, 
where necessary the text of official notifica. 
tions and press notes is reproduced. And there 
are ag Many as ten appendices giving parti. 
culars of the industries in the different aate- 
gories. 

8. The book should be useful to the present 
aB well as prospective entrepreneurs, 
: . B.8.8. 


———— 


PRINCIPLES AND LAW OF SALES 
TAX. By Sbambhu Dayal Singh, M.A., 
LL.B. Eastern Book Company, 34 
Lalbagh, Lucknow, 1973. Pp. xxii & 
1059. Price, Rs. 60 


Introduced as a source of Provincia] 
revenues, every State has enacted a gales 
tax law according to its own genius, 
though the basic principles underlying the 
various State enactments are about the same. 
As these sales tax cases coming to the courta 
revealed several drafting defects and loop. 
holes, they have had to be amended several 
times. Even the Centre has had to make 
certain constitutional changes and enact the 
Central Sales Tax Act 1956, which, however, 
has to be implemented by and for the bene. 


fit of the States. It defines “Inter-State sales — 
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or purchases, ' ‘Bales in or outside the Biste,” 
"Sales in the course of import or expork" 
and "goods essential for the life of the corn. 
munity.” A commentary on a State Aci ig 
concerned mainly with the interpretation ol 
ils provisions only, but a thorough study of 
the case law which has gathered around ià m 
the different States is important for completo 
understanding of the subject. 


2. The present treatise hea been divided 
into 56 chapters, each chapter being preceded. 
by an ugelul synopsis, and each dealing with. 

a separate subject, in the light of the provi. 
sions of the State Acts or Central Asi. It 
deals, inter alia, with the nature of the sales 
tax, constitutional provisions, rules of inter. 
pretation, inter-State sales, levy of sales tax. 
and realisation of sales tax by dealers. li 
covers assessment proceedings, appeals, revi- 
sion, reference to High Court, with jurisdic. 
tion of High Court or Supreme Couri, of. 
fences, and penalties. The arrangement should: 
enable the reader to trace ont the subject 
which he wishes to study. The cass law, 
together with the Addenda, is complete — 
up to June 1873; in fact more than 
fourths of the cages reported in the yc 


‘six months of 1973 have been incorporated 


in the body of the book itself. 'Fhərs is siso 
& Glossary of Terms and Expressions, which. 
should be found useful for understanding 
how the tax is levied under the various sche. . 
dules or notifications, as the entire Inv rt. 
lating to the interpretation of these terms 
has been collected ai one place and arranged | 
in an alphabetical order; where » subject 
happens to be discussed in the body of the 
book, Grogs rerefences have been given. 


8, The volume carries an index and lisi o Ê 
cases. It should greatly meet the diffüsnlilea 
of the Bench and Bar in saveza! ways. Ii 
discusses the principles and law of sales kax 
in the light of the different forms in which 
ihe various subjecta have received logisiative 
recognition and the interpretation of the law 
in these various forms by the Supreme Court 


‘and the High Courts in the exercise of iheir 


jurisdiction under Articles 32,226 nnd 227 
of the Constitution. This extra.ordinary juris. 
diction has been of considerabla help in re- 
moving the ambiguitlég in the statutory Jaw 
at an early stage. The author hap izied his 
best to clear up in his own way the inérisaclep 


. of the law inherent in the subject. 


R.B.B. 
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INDUSTRIAL ADJUDICATION (With 


Special Reference to Re-instatement). 
By R.S, Kulkarni, LL.M., Ph.D. Pro- 
gressive Corporation Private Ltd., 
Bombay. 1973. Pp. xviii & 348. Price, 
Rs. 28/-. - 


This study, on the basis of which the author 
was admitted into the Doctorate of Philosophy 
of the University of Bombay, is limited to the 
law relating to compulsory adjudication under 
the Industrial Disputes Act, 1947 with parti- 
cular reference to re-instatement. The two 
principal elements of industrial adjudication 
are iis compulsive nature and relative freedom 
for oreating new laws to meet new eituations. 
Its compulsive nature interferes with collective 
bargaining, which is the mainstay of indus. 
trial relations in U. K. and U. B. A. in India, 
however we rely more on adjudication. The 
experience of this system during the last. two 
and a half decades is examined in this book, 
particularly in relation to the relief of re- 
Instatemeni and the extent to which courts 
and tribunals have granted it. The specific 
problem of reinstatement is analysed, with 
the necegsary sociological and economic back. 
ground and ag a produot of the under.currenta 
of socio economic changes in the social 
structure, 


2. The broad features of the development 
of this law in U. K. acd U. B. A. have been 
examined, and the emergence of the Welfare 
State and ita impact on labour law discussed. 
The development of Labour law in India 
against the background of foreign rule and 
the national liberation movement has been 
‘examined, as well as the growth of Labour 
law after Independence. The framework of the 
various measures provided under the I. D. 
Aob, 1947 has been brought oui, and the 
judicial approach discernible- from the inter. 
pretation of various definitions under the Aot, 
namely, "appropriate Government", industry" 
"industrial disputes", and "workman", sub. 
jected to critical analysis. The author also 
examines the question of the exercise of ad. 
ministrative discretion by the "appropriate 
Government” in the matter of granting, refus- 
ing, withdrawing :ox interfering with the re. 
ferences of industrial disputes to the Labour 
Oourts or tribunals, 


8. Further the Common law principles 
relating to  re.insíatement in the light of 
judicial experiences have been examined, the 
theoretical postulates and analysis of judicial 
policies regarding re-ingtatement have been 
presented, and the validity and legitimacy of 
such policies from the standpoint of the 
objective of social justice examined. There is, 
finally, a disoussion on how Labour Courts 
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and Industrial Tribunals : are controlled by the. 
High Courts and the Supreme Court, and a 
summing up of the author's conclusions. The- 
volume has several useful appendices ag well 
as an index of cases and an index of subjecta. 
Original in its approach to the problem of re- 
instatement. through industrial adjudication, 
this comprehensive study should be useful xot. 
only to the legal practitioner and the Indus. 
iris] Relations Manager, bui also to sosio- 
logists and studenta of law. R.8.8 
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THE CIVIL SERVANT UNDER THE. 
LAW AND THE CONSTITUTION. 
By D. L. Narayanan Nair, B. Sc., M. L., 
Ph. D., Principal, Kerala Law Academy 
Law College. The Academy Law 
College. The Academy of Legal Publi. 
cations, Trivandrum 1. 1973. Pp. xliii 

- & 422. Price, Rs. 60/-. 


-The book before us, which embodies the 
author's thesis approved for the Ph. D. degree- 
of the University of Kerala, examines the 
fundamental rights, constitutional rights, and 
ordinary rights of civil servants in India in 
ihe light of the public demand for efficiency: 
of the civil service and ihe desire of the 
Service for fair treatment, The two values te- 
be taken care of in civil service legislation 
are disciplined efficiency and fair serviee 
conditions: To achieve them khe State hae 
introduced certain provisions in ita constitu- 
tion and in iis lawe, and the present volume 
examines the position of the eivil servant 
under them. The volume consists of nine 
chapters which are logically arranged; each 
chapter deals with a special aspect of tho- 
problem in the light of the historical back.. 
ground pertaining io it and brings the dig- 
cussion upto date. 


. 2. The volume opens with the chapter which 
explains the evolution of the law pertaining: 
to the civil service and, in doing go, tho- 
hisforical and judicial perspeotive is borne in 
mind, There is a thonghéful discussion of the 
dynamio role of the civil servant in a Welfare 
State such as India. The author examines 
carefully the relevant provisions of Part III 
of the Constitution, particularly the equality 
provisions and fundamental freedoms- 
guaranteed by it in their application to the 
civil servant, in their historical background. 
He deals with the doctrine of pleasure and 
traces ita historical origin from the days of 
the East India Company right up to the time- 
when our Constitution was adopted in 1950. 
He disoussea the provisions of Article 311 of 
the Constitution and its scope and effects on 
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the question relating to the security of tenure 
-of the civil servant. 


. 9. The full mearing of the three words in 
Article 311, viz., dismissal, removal, or reduc. 
tion in rank, is laid bare, and the author 
“examines critically the relevant decisions of 
the Supreme Conrt. He enters upon an enquiry 
into and analysis of the subject of disciplinary 
*proceedinga, and gives a whole chapter to the 

. -discussion of the Public Services Commissicn, 
"which occupies an importent place in matters 
relating to recruitment, promotion and disci. 
plinary proceedings. He dwella at length on 
tthe topic of the security of tenure of the 
-Givil servant, and examines the question of 


the nature of the civil servant's relationship : 


with the State, whether the civil servant’s 
tenure is one of status or. contract. The 
various legal’ rights and safeguards of the 
:Bivil servant: emanating fiom his peculiar 
position in Government are also considered, 
-and the author has tried to answer the ques. 
‘tion; what are ‘the justiciable ingredients in 
the rights known as the conditions of service, 
~And finally is disoussed the scope of the 
judicial review that is open to a civil servant 
who is aggrieved by a decision of Govern- 
ament. 

&. The subject has been dealt with oritically 
‘and constructively and the author has oare- 


"fully examined judicial devisions and the 


writings of eminent jurists, The approach has 
‘been marked with a spirit of inquiry and has 
‘baen systematic. The volume carries a table 
- of cases, index and bibliography, and it should 
‘be found useful alike by the civil servant 

Agwyer and judge. i 
BAS. . 
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"THE KESAVANANDA’S CASE. By 
Mangal Chandra Jain Kagzi, Faculty ot 
Law, University of Delhi. Metropolitan 
Book Co. Private Ltd., 1 Netaji Subhas 
Marg, Delhi, 1973. Pp. 345. Price, 
Rs. 25. 


' The petitioner Konami Bharati Sri 


"Padangalavaru moved ihe Supreme Court of . 


-India by writ petition No. 135 of 1970 under 


Article 32 of the Constitution of India for the’ 


‘enforcement of certain fundamental rights 
pertaining to property beld by him. He 
impugned the validity of the Kerala Land 
Reforma (Amendment) Act, 1971 passed by 
the Kerala Legislature. To be able to make 
out his contention about the constitutional 
invalidity of the statutes, the petitioner was 
advised to urge that the Constitution (Twenty. 
fourth Amendment) Act 1971, the Constitu. 
tion (Twonty-Fifth) Amendment Act, 1971 
and the Constitution (29th Amendment) Act 
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1972 were void as being in contravention of 
clause (2) of the Article 13 of the Constitution 
in accordance with the law declared‘ in 
Golaknath’s case, in as much as they took 
away or abridged the petitioner's fundamental 
right to property and were ultra. vires the 
amending power of Parliament. 


2. This was the first ever caze heard by 
the 13 Judges’ Special Constitution Bench’ of 
the Supreme Court, and their judgments were 
delivered on 24th April 1973. The arguments 
were conducted for 65 days by some of the 
best lawyers in. the country, the oral argu. 
ments being further supplemented by written 
submissions and briefs. In their turn the 
Judges delivered eleven opinions covering 
more than 1000 pages. Except Justices Shelat 
and Grover and Justices Hegde and Mukherjea 


who delivered common opinions, each of the 


other: judges chose to express "my views in 
my own way" even if he agreed in his conolu. 
siong with the other judges, because the 
approach was considered as important as the 
conclusion. 


8. In the present analysis of this case the 
judgments are reproduced in as true a form 
as possible, avoidieg repetitious matter and, 
it ig believed, before publication in any law 
report. Detailed particulara about the Golak. 
nath cage and the Kesavananda case are given 
as well ag the three Constitution (Amendment) 
Acts which have been. ciim sus ^ 
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APPOINTMENT OF A CHIEF JUS- 
TICE. By A. R. Antulay, Popular 
Prakashan Private Ltd., Tardeo Road. 
Bombay. Pp. ix and 245, Price, Rs. 12. 


Isis well known that the recent appoint. - 
ment of Justice. A. N. Bay aa Ohief Justice of 
the Supreme Court of India gave rise to a 
raging controversy based on the rule of senio. 
rity among members of the Bench, Bar, Gov. 
ernment and the, general public, Assuming 
thai seniority is a qualification for selection 
83 Chiot Justice, should it not be based, .asks 
the author of the volume under review, on 
age or experience? In the latest selection of 
the Ohief Justice, however, neither factor was 
considered a criterion in determining seniority, 
opines the author. He establishes that age, sa 
such, has never been an ingredient of senio. 
rity nor. has it been based on experience; as 
understood in the context of the Suprema 
Court seniority is purely accidental. 


2. Where does the common man figure in 
this controversy? What is his role In this 
drama of supersession? The controversy started ` 
with the relatively innocuous issues of Benio. | 
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xity as the basis of promotion, but soon 
-Smbraced a host of other aspeota that included 
the powers of the President, the independence 
-of the judiciary, the relationship between 
Parliament and the Supreme Court, and the 
wole of the judiciary in the new India. Who 
4n the final analysis is the guardian of the 
‘Oonstitution and of democracy— Parliament 
‘or Supreme Oourt? Which comes first— The 
Direstive Principles of State Policy or Funda. 
mental. Rights? Must the judges have & 
philosophy that will help the Government of 


: the day to go ahead with its plans? Which 


values of democracy, independence of judi. 
-Giary, rule of law, and philosophy of the Con. 
stitution, were endangered by Mr. Ray's 
"gupersession' of three other judges? 


8. These and other questions of importance 
‘to India's future are sought. to be answered in 
thia well argued and incisively written book. 
The author has attempted to ascertain the 
facts attendant on this incident and to place 
‘them before the common-man, who is asked to 
judge for himself and arrive at his own con. 
‘clusions. 

R.B8.8. 


iDIRECT TAXES RECOVERY LAW 
(As on 31-7-73). By P. C. Datta, MLA. 
(Econ.). Malancha Prakashani, Chitta- 
ranjan Avenue, Calcutta, August 1973. 
; Pp. xxviii, 171 and 88 R. Price, Rs. 32. 


The direct recovery of tax from the payer 
da made by the provisions relating to advance 
payment of taxes, payment of tax on self- 


assessment and, finally, by the issue of a 


demand notice. The procedure for the recovery 
of taxes waa laid down in Schedule II to the 
Tncome-tax Act, 1961. The present commen. 
tary provides the members of the profession 
‘and the executing personnel with a.handbook, 


2. The hand book has chapters on the. 


zelevaut sections of the Income.tax Act, 1961, 
procedure for recovery of tax, attachment and 
eale of movable property, attachment and sale 
of immovable property, appointment of re. 
‘ceiver, arrest and detention of the defaulter 
and the Income.tax (Oertificate Proceedings) 
Rules, 1962, And there are separate chapters 
for forms, relevant provisions of several tax 


. enactments, and general index and table of . 
«08308, 


8. Thé interpretation and execution of a 
statute mainly depends on the judicial pro- 
‘nouncemenis, the practitioners and the exe. 
outing authorities. Here is an attempt to 
present the various important decisions of 
‘the Courts, over six hundred of them, reported 
upto May 1973, on the various aspeats re. 


; Ravinws 


‘reference ‘work for 
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lating to the law. The author has sought to 
answer many of the problems that arise in 
the practical application of the Second Bohe- 
dule to the Incomie-Tax Aot, 1981 and his 
commentary seeks to clarify the law and ex. 
plain the correct procedure by means of notes 
on the rules. 


4. This is said to be among the firat exclu. 
sive commentaries on the subject: The 
author has indicated the court.fees and stampa 
necessary for various purposes, makes sug- ` 
gestions for specimen forms and for plugging 
loopholes in ihe existing law, and ruggeata 
principles to be followed by the appellate 
authorities on the basis of judicial pronounce. 
ments Is tax recovery officer a Court? he 
discusses. 


B. The volume should be tóand quite use. 
ful by the Income-tax Recovery staff in the 
exercise of their functions and be a usefal 
those whose practice 
brings them into contact with the law relating’ 
to the Recovery of Direct Taxes. 

R.8.8. 


FOREIGN EXCHANGE REGULATION 
ACT 1973. Vora Prakashan Gotini 
Sheri, Ahmedabad. 1973 Pp.i & 70. 
Price. Rs. 4/-^ 


The Foreign Exchange Regulation Aot, 1973 
consolidates the law on the subject of foreign 
exchange. It amenda specifically the law 
regulating certain payments dealing in foreign 
exchange, trangactions affecting foreign ex- 
change, and the import and export of currency 
and bullion, for the conservation of the foreign . 
exchange resources of the country and their 
proper utilisation in the interests of the coun- 
try’s economic development.. The Foreign 
Exchange Regulation Act, 1947 is now re. 
pealed, but the hand book under notice gives 
a table showing the provisions of the 1973 Act 
and the corresponding provisions ofzthe 1947 
Act. For the rest the hand book reproduces 
the Foreign Exchange Regulation Act, 1973 
with introdustory notea and brief comments 
incorporating the relevant recommendations 
of the Joint Committee. 


EXCUS. Vol.1, September 1973, No. 1 
Editor : P. C. Ghosh, Monthly published 
by N. Banerjee & Co. (P.) Ltd., Bondel 
Road, Calcutta, Annual Subscription, 
: Rs. 50/- Single copy, Rs. 4.50. 


This new monthly aims at presenting to the 
reader various Notifications, Aots and Court 
Cases with comments thereon on matters like 
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Central Excise, Onetoms, Foreign Exchange, 
and Sales Tax. As stringent penal provi. 
sions are applied for any technical or general 
violation of the rules and regulations by trade 
and industry, they bave reason to warmly 
welcome the appearance of journals like this. 
The Journal contains, besides the editorial, 
Notifications, comments, letters, statistics, 
and feature articles of current topical in- 
terest, . 


INDIAN DEMOGRAPHER, Vol. 2, 
Issue No. 3, September 1973. Editor, 
Dr. Sudhir Laxman Hendre, B.A., 
LL.B., 52 Warden, Court, Gowalia 
Tank, Bombay 36. 


This ig the Journal of the Indian Academy 
of Hindu Demography. Ii has been carrying 
on a crusade against family planning and has 
been tireless in ita efforts to mobilise publio. 
opinion on {ts side. 


FIRST ORIENTATION CONFER. 


ENCE OF PROSECUTORS, MYSORE 
STATE, SOUVENIR 1973. . - 


This is a Souvenir published to commemo. 
rate the holding of the first ever Orientation 
Conference of the Publio and Assistant Pub- 
lic Prosecutors of Mysore State, convened at 
Dharwar on 28th and 29th July 1973 under 
the auspices of the Direotorate of Prosecutions, 
Bangalore and Dharwar. Sri. D. K. Naikar, 
State Minister for Law and Parliamentary 
Affairs presided, and Mr. Justice M. Santosh, 
of the Mysore High Court; inaugurated the 
Oonferemee. The illustrated Souvenir before 
us, eontaing the welcome speech, the inaugu. 
real address and the valediotory address, the 
report on the working of the Directorate 
in the Northern and Southern Ranges, the 
Government orders and papers regarding the 
establishment of the Directorates, ns well as 
the several key-note speeches delivered ai the 
Conference and the digoussions thereon and 
several articles by eminent authorities. 


2. In bie key-note Jeoture Mr. N. B. Kudoor 
traces the course of events leading up to the 


establishment of the Directorates of Proseonu.. 


tion in Mysore, and Mr. M. G. Agadi déals 
with the main recommendations of the Gov. 
ernment of India bill for amending the 
Criminal Procedure Code. Justice D. M. Chan. 
drasekhar of the Mysore High Court and Jue. 
tice G. N. Vaidya of the Maharashtra High 
Court, among others. have made useful sugges. 
_ Mons on the topic of giving State aid to the 
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poor accused and have driven home. the point 
that criminal justice would be justice only whem 
caste and corruption end. This stems from the 
doctrine of equality before the law enshrined: 
in the Constitution as a fundamental righi. 


- 8. The Souvenir includes two further arti- 
cles on the shape of things to come in the 
Indian Penal Code and on the sociological or 
the functional school of jurisprudence. The 
consengus cf the Conference wes that the pro- 
visions of the Probation of Offendera Act 
should not be invoked in socio. economia (white 
collar) offences and that in the latter cato. 
gory of cases, mens rea should not be a neces- 
Bary ingredient of the offence. B 5 
R.8.S. 


COMMENTARY ON THE CONSTITU- 
TION OF INDIA, By Durga Das Basu, 
M.A., LL.D. Sixth Edition (Silver Jubi- 
lee Edition). Vol. A (Introduction and 
Articles 1 - 13) 1973. S. C. Sarkar & 
Sons (P) Ltd.. 1-C College Square, Cal- 
cutta 12, Pp. LVII and 552, Price. 
Rs. 40/.. 


This monumental work is now in iis Silver 
Jubilee Edition and the method of treatment 
in it is as usual comparative. A proper under. 
standing of our Constitution is not possible 
unlepa it is studied with reference to the. Con. 
stitutions of other countries; particularly those 
from which we have borrowed, and the inter. 
pretation pub by the Oourts. The presen’ 
Commentary on the Constitution explains it 
therefore. in ihe light of analogous provi. 
sions of other Constitutions. The present 
volume contains, besides the cumulative table 
of cates, an Introduction, the Preamble, Com- 
mentary on Articles 1 . 4 in the I Pari called 
ihe Union and itg Territory, Articles 5.11 in 
the II Part on Citizenship, and Articles 12 
and 13 in Part III on Fundamental Rights, 


3. At the beginning of each pari there is s 
voluminous comparative study of the topic 
contained in it, as, for example, the nature of 
Fundamental Rights, the Interpretation of the 
Constitution, and Judicial Review. The pre. 
sent volume contains notable additions to the 
text, such as the pages dealing with the Cons. 
titutions of Nepal and Bangladesh. and case 
law upto ihe date of printing of each page is 
included. It contains a thorough analysis and 
criticiem of the judgment of the 13 Judges’ 
Special Constitution Bench of the Supreme 
Court, the first ever to be go delivered, in the 
case of Keshavananda v. State of Kersla (AIB 


: 1973 8 O 1461). In this Edition; the volumes 


have been marked by letters (A, B, C. ate.) 





v 
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instead of figures to distinguish them from the 
previous editions, Each volume contains a 
cumulative table of cases and an exhaustive 
index to the Comments at the end of each 
Article. 


8, The members of the Bench and Bar 
"wil! find here a reliable and systematically ar- 
ranged: guide from which may be gathered 
the key to the problem before them. The 
analysis and deductiona made by the author 
‘hava on the whole been accepted by the judi. 
‘Giary, and even the Supreme Oourt would 
often seem to have eventually veered round 
to his view even though they may have dis- 
agreed initially, The object of the present 
work, primarily, is to present a juridical inter. 
pretation of the Constitution o! India such ag 
may be used in the Courts, where the applica- 
*ion, progress and development of the Consti- 
tution would bs shaped. The political ani 
constitutional aspects, too, have been given 
dull attention to, 80 that the publication should 
prove useful to statesmen, parliamentarians, 
and students of Political Sclence and Compa. 
rativa Politica. B.8.8. 


JUDICIAL REVIEW AND FUNDA. 
MENTAL RIGHTS. By S.N. Ray, 
M.A., Ph. D. Eastern Law House, Cal- 
cutta, 1974, pp. xl & 346. Price, Rs. 32/. 


Article 32 of the Indian Constitution, read 
in conjunction with Art. 13 (2), makes Judi- 
cial Review an inevitable adjonct of the 
Fundsmemtal Rights provisions, sand the 
Supreme Court the protector and guarantor 
of these rights and guardian of the Constitu. 
tion. A Fundamental Right, protected end 
guaranteed by the Constitution, is a legal right 
in the sense of justiciability, but it ia called 
"Fundamental" because, while ordinary rights 
Gan be ohamged by the Legislature, a funda. 
mental right cannot be altered by any process 
Other than that required for amending the 
Constitution itself. The present study is based 
on the suthor’s doctoral dissertation, and it 
has been carefully revised and updated to 
incorporate relevant landmark cases including 
the Fundamental Rights case (Kesavananda’s 


. gage) as well ag the Oonstitutional - Amend. 


P 


ments enacted upto May 1973, including the 
24th, 25th, 26th and 28th Amendments. 


3. Furnished with a table of cases and 


index, the book opens with a discussion of the 
erisis of judicial review in India and its place 
In the scheme of the Indian Constitution, 
describes the operation of Jndicial Review in 
the U. B. A. and deals with the constitutional 
poaltion of Fundamental Rights as judicially 
determined, It dwells at length on judicial 
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review and right to freedom, judicial review 


-and right to life and personal liberty, and 


judicial review and right to property. The 
Appendices give relevant extracta from the 
Constitution of India, relevant Constitution 
Amendment Acts, and extracts from the 
Government of India Ast, 1935, 


8, The study seeks to find out whether, and 
to what extent, the Indian Supreme Courts 
power of -judicial review of Parliamentary 
enactments bas aucceeded in achieving a aom. 
promise between the protection and safeguard 
of the fundamental righta and the realisation 
of social welfare and esonomio development. 
It highlights the crisis of judicial review in 
India arising from the vacillation between the . 
conflicting attitudes of ‘judicial self-restraint’ 
end ‘judicial activiam’ which have marked the 
decision of the Indian Sapreme Court right 
from A. K. Gopalan’s case, through the Golak. 
nath case, to the Kesavanands caso. Judicial 
review is viewed asa positive and orcative 
force rather than as a brake on the wheels of 
progress, and its working is analysed bya 
esrefully reasoned and critical assessment of 
its course over the years. Extensive oom- 
parison has been made with tha ecope, purpoze 
and operation of judicial review in the U. B. A. 
and the Author's thesis is amply backed by 
his mastery of the available case laws and 
documentary materials on the subject. 


%. To what extent should judicial review 
remain with the Constitution ? It is clear that 


‘it fulfils its purposes best when it seeks to 


protect and preserve individual liberties. But 
how beat to adjust this doctrine to the needs 
of the day and the philosophy of the present 
generation is a moot point. A fira systematic 
study of the subject it has a tremendous 
bearing on the governmental process and the 
future decision of governmental policy. Ii 
should be highly useful to the students and 
teachers of comparative Government and con. 
stitutional law as well as legal practitionexs 
and research workers. BASS. «9; 


— M—s 


INDUSTRIES DEVELOPMENT RE- 
GULATION, 1974-75. By N.K, Jain 
and V. K. Puri, Nabhi Publications, 
N-67 Munshi Ram Building, Connaught 
Circus, New Delhi, Third Edition, 1974, 
Pp. A|80, B/43, C/32, D/22. Price 
Rs. 24/-. 


This publication is a detailed commentary 
on the Industries (Development and Regula. 
tion) Act, 1951 based upon decided cases and 
includes the complete text of the Registration 
and Licensing of Industrial Undortakings 
Rules, 1962. Ib incorporates specimens of 
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various relevant forms and elucidates in a 
simple and lucid manner ihe procedure for 
Industrial registration and licensing with the 
‘Central and technical. authorliles, the fiscal 
and financial.incentives for industrial deve. 
lopment and foreign investment under the 
Income.tax Act, 1961, special incentives for. 
petting up new industries in backward arena. 
eg. finance at concessional rates from IDBI, 
IFC, IOICI and IBO, and central ontright 
subsidy, transport subsidy, and rural indus. 
trial projects. 


9. The licensing and registration procedure 
described in the book is brought upto date in 
the light of the many charges recently intro. 
duced by various press notes and notifications 
including those introduced in November, 1973. 
Obanges; amendments and modifications as a 
` result of the Industries (Development and 

Regulation) Bill, 1973 and the Direct Taxes 

.(Amendment) Bill, 1973 are also déalt with, 
The Industries (Development and Regulation) 
Act, 1951 has chapters on the Central Advi. 
sory Council and Development Councils. regu. 
lation of scheduled industries, direct manage- 
ment and control by Central Government in 
certain cages, power to provide relief to cer. 
tain ‘industrial undertakings, liquidation or 
reconstruction of companies, and control of 
: supply, distribotion, and prise of certain 
articl da: 


'8. The book should sésiataty bootsit 


those for whom it is primarily ms 


j AN INTRODUCTION TO SALES TAX 
. LAW IN INDIA. By Chavali Surya- 
narayanamurti,.B. Com, B.L., Pp. ii 
and 95. Published by C. V. Chainulu 

- (For Bharati Publications), P. B. 1823, 
Chikkadpalli Hyderabad. Price Rs. 10/-. 
The book under notice. has chapters on what 

ig Salea Tax, Oonstitution and Sales ‘Tax 
legislation, concepts of sale, of dealer, and .of 
goods. It should be helpful to law students, 


Baviews © 


A. L Ro 


tax practitioners and advocates. The origin 
and growth of sales tax legislation in the 
world is dealt witb, and this complicated sub. 
ject has-been explained in an interesting and 
intelligible manner. The subject has been 
treated in sn analytical way and the basic: 
principles of ihe law -have been clearly 
brought ont. 


PRINCIPLES OF CIVIL PROCEDURE. 

. By U.K. Jha; Additional District Judge.. 
Gaya. Yasodhara Publications, Gaya. 
1973. Pp. V and 164. Price Ra. 14/-. 


The provisions of the Civil Procedure Code- 
are complex and not easy to understand. The- 
Author has therefore arranged the provisione 
gubjeotwige and dealt with them in s clear and 
simple language. He has tried to incorporate 
the principles involved-in the latest judiciak 
decisions. Lawyers and giudente should bene- 
fit alike from the book. 


IN QUEST OF A BETTER DEFINI- 
TION OF "TENANT" FOR THE: 
DELHI RENT CONTROL ACT, 1958. 
By N. E. Rohatgi, M.A., B.Com., LL.B.. 
1972. Bahri Brothers, 728 Lajpatrai 
Market, Delhi 6. Pp. 32., Price Rs. 5. 

` Also Comment on Section 3, Pp. 25. 

. Price Rs. 5/-. 


The aukhor has tried to incorporate all the 
relevant reported and unreported Indian cases 


- on the subject together with his collection of ` 


parallel definitions in the Bent Control Acte- 
of India and England, and made suggestions 


for the improvement of the definition of 


“Tenant” in the Delhi René Control Aot, 
1958. He has also published a "Comment on 
Section 3 of the Dathi Rent Control Act, 1958- 
Granting Exemption to Government Premises - 
and s caze for ita Reform.” A draft outlina of 
the new proposed Section 3 has aleo been. 
given. 


BOOKS RECEIYED 


CO-OPERATIVE LAW REPORTER 
(Successor to Co-operative Tribunal 
Decisions), Vol XII, Part 1 (1974, 
January) — Editor; R. K. Manohar, 
Senior Advocate. Publishers: C. D. 
‘Wadhwa & Sons, Law Journal Publi- 
shers, Mehadia Chowk, Dhantoli, Nag- 
pur-440012. Annual . Subscription; 


Rs, 3B/-; Single Part, Rs. 5/- Amonthly 

law journal reporting judgments on 

Co. operative law, pronounced by the’ 

Supreme Court and the High Courts as 

well as important ude mente. of all the 
. Tribunals. , 
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The Hon’ble 
Mr. Justice 
DHATRI SARAN 
MATHBUR, 1.C.S.,. 
Som Chief Justice, 
Allahabad High Court- 








‘The Hon'ble Mr. Justice. The Hon'ble Mr. Justice 


M. C. PATHAK, . : U. R. LALIT, 
Chisf Justice, Gauhats High Court. Judge, Bombay High Court- 





The Hon'ble : 
Mr. Justice CHANDRA PRAKASH 
Judge, Allahabad High Court. 
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LEARNING THE LAW. By ‘Glanville 

. Williams, Q. C, LL. D, F. B. A, 
University of Cambridge. 9th Edition 
1973. Stevens & Sons Ltd, 11 New 
‘Fetter Lane, London. (N. M. Tripathi 
Private Ltd., Bombay 2), Pp. ix & 215. 
Price, £2.50 ‘net, 


In this somewhat “Unconventional” book 
‘he author tries to carry on an old tradition 
4n his own way. At one time.books for the 
guidance of the law student were fairly com. 
mon. The chief aim of the old works was to 
give advice on books to read, though some 
ware concerned with other allied matters. In 
tha nature of ihinga the advice given in them 
-4a "now out of date and inadequate for the 
present-day student. They were written in 
the days before the doctrine of precedent 
‘game fo make e substantial formative infin. 
-ance in the law and therefore gave no advice 
on case law technique. And they were written 
ain the days before law examinations and 
therefore gave no advioe-on examination 
¢schnique. 


2. The present book opens with two chapters 
«designed to prepare the beginner for reading 
‘text books and the account they give of the 
-Judicial system in England is about enough to 
enable the reader to get along more easily 
with & law report or a text book on some 
‘branch of the law, pending his reading of a 
larger work on the subject. The author then 
takes the reader on a conducted tour of the 
Jaw library, and deals with the layout of the 
library, law reports, statutes, and periodicals, 
‘He gives the reader some practical hints on 
the methods of study, covering text books, 
<ease books, lectures and classes, and the study 
of history. Technical terms, pronunciation, 
and ‘abbreviations ase diecussed. Oase law 
technique is explained in & simple manner; 
‘fovering ratio desidendi and obiter dictum, 
how much of a case to remember, the names 


. Of Gases, the hierarchy of authority, circuma.. 


seanoes affecting the weight of a decision, and 
the succinct way of stating cases. 


3. A chapter on the interpretation of 
atatutes discusses interpretation in the light of 
policy, implying qualifications upon statutes 
and other methods of restricting the operation 
of statutes. There. are chapters which are the 
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fruit of marking many tutorial and examina. 
tion answer papers, which made it clear thai 
the average examination candidate has little 
notion of what the examiner wante. The 
author deals with the working out of problema 
answering bcok work questions, the choice of 
questions and the pregsure of time as well as 
with mock trials and epeaking in public. There 
is a special chapter for the advanced worker: 
if gives the norm or mental equipment needed 
to starb any piece of legal research, whether 
into a practical problem or into a department 
of the law. The various walks in life for 
which a legal training is useful are dealt with, 
with a final chapter on wider reading. 


4. There is an useful index. 
> R.S.S. 


— e 


CASES AND MATERIALS ON INTER- 
NATIONAL LAW. By D. J. Harris, 
LL.M., University of Nottingham. 1973, 
Sweet '& Maxwell Ltd., 11 New. Fetter 
Lane, London (N. M; Tripathi Private 
Ltd. Bombay 2). Pp. xxviii & 779. 
Price: £8.50 Net. 


What is international law; How does it 
work and what are its limitations? What may 
or may not be expected of it? In a general 
way, international law, or the law of nations, 
is a body of rules and principles which States 
consider legally binding on them. Some be. 
lieve that it is generally less efficient than 


internal law, because there are several areas 


of State activity where the law does noi 
reach. lt takes precedence over municipal law 
but is closely related to the internal law of the 
States, for it is in the municipal Courts that a 
large part of it is enforced. A new conception 
of international law has emerged. According 
to it international law is not only judicial bui 
alao political, economic, social and psychologi. 
cal, and is now a law of social inter-depend. 
ence concerned with the harmonising of the 
rights of States and emphasising their duties 


_ as well. 


9. The present case book on international 
law, which etates the law as it stood at the 
end of Angust 1972, includes appendices on 
the Charter of the United Nations and ths ` 
Statute of the International Court of Justica 
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Members of the U. N. and General Assembly, 
Resolutions on principles of International law. 
Tt deals with the development of international 


"t. law, sources of international law like, customs, 


treaties, judical decisions, and General Assemb. 
ly Besolutions, and international Jaw and 
municipal law. I& covers States and Trust 


' © Territories.. otber legs] persona and recogni- 


. tion of States and Governments, title to the 


' territory, Bir apace, rights in foreign territory 


and air pollution. Among other topics includ- 
ed are Criminal jurisdiction, soveieign immu. 
nity and diplomatie immunity, the making of 
treaties, applisation of treaties, treaty inier. 
pretation, and amendment and modification. 
State responsibility, human rights. the law of 


“the sea, the uss of force by the States, and 


arbitration avd judicial settlements, are the 
titles of some otter chapters. The book car- 
ries an index, and tables of cases, statutes, 
treaties, other documents, and abbreviations. 


8. The materials included in this beok ave 
intended to cover the basic elements of inter. 
national law, with a little leavening in the 
form of materials on some of the growth areas 
of international. law which etudents find in. 
teresting. The book is intended to fill a gap 


. lett by what is believed to be the absence of 


books with treaties and some other necessary 
meterial as well as cases necessary to cater for 
the British student. 

` R.B.B. 


A CASE BOOK ON CONTRACT. By 
J.C. Smith, M.A.. LL.B, and J. A. C. 
Thomas, M. A., LL. 8., Sweet and Max- 
well (N. M. Tripathi Private Ltd., Bom- 
bay 2). 1973. Pp. xxvii and 592. Price, 
£5.75 Net. 


The case book before us is divided into five 
raris, each being devoted to the formation of 
a contract, consideration and privity of con. 
tract. obligations arising from the contract 
and its formation, rights and remedies of the 


injured parties, and vitiating factors, and at. 


the end of the cases, problems and questions 
are posed for the beneft of the student. A 
contract, promise and agreement, offer and 
acceptance, written contracts and written 
terms io oral cont-acts and intention to create 
legal relations are dealt with. Statements 
made during negotiations for a contract and 
their effect, implied terms, natare and effec 
ot contractual terms, terms limiting or ex. 


elading liability. initial impos-ibility and mis. ` 


take and subsequent impossibility and | rustre- 
tion are discussed. Pe: formance and rescission, 


‘damages, the remeties of specific performance 


one rectification. and “jnfanta or minors are 
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covered, -a8 well as unenforceable contracte 
and void and illegal contracts. 

2. The latest edition of the present case 
book brings the matter up to date. A steady 
flow of case law has led the authors to. incor- - 
porate a large number of recent cases, bome 
in the form of notes. Gallie v. Lee has super. 
seded a number of older cases, and & few | 
other cases which have been in the’ oook since 
the frat edition have been replaced by more 
modern authorities — for example, Alderslade ` 
v. Hendon Laundry Ltd. gives way to Holloer 
v. Rambler Motors (A. N. O.) Ltd. Generally 
however, the new decisions have added to 
rather than replaced the law in the older 
authorities. The law is stated as at let Jann. 
ary 1973. There is table of cages, a table of 


‘Statutes, and an index. 
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CONTRACT. By F. R. Davies, M. A. 
(Concise college texts) Sweet & Max- 
well (N.M. Tripathi Private Ltd., Bom- 
bay 2.) Pp. xviii and 238. Price, £3.25 
Net. 

An agreement enforceable by law is a con- 
tract; it must be made by the free. consent of 
the parties competent to contract. for a lawfol 
consideration, and with a lawfnl object. The 
book under review written in a conversational 
style, gives a shorter and simpler account of 
the Jaw of contract than is provided by welb 
known text books, and draws largely on 
Cheshire and Fifoot Treitel and Smith and 
Thomas’ .Case.book, all of them already re. 
viewed on these pages. 

2. Tying the' Bond, what is within the 
Bond, Defects in the Bond, who is within the 
Bond, and Untying the Bond are the somewhat 
orisinal titles of the different parts, which in 
due order, deal with offer and acceptanes, 
consideration, intention to contract, express 
terms, implied terms, and exemption clauses. 
The absence of required formality, misrepre- 
sentation, duress and undue influence. mis. 
teke, conflict with a legal rule and incapa. 
city. is diecussed, and the subjects of privity 
of contraat, assignment. agency, performance. 
Agreement to vary or discharge s contract, . 
frustration, breach, and remedies, are covered. 
Table of cases and of statutes, and an index. 
are useful adjuncts. 


8. The changes made in the — gecond 
edition are, of three kinds. Some passages 
have been re-written in order to achieve 
greater clarity, and on one or two points, the 
suthor has indicated his change of opinion, 
The founding of the Law Commission in 1965 
and the statement by the Lord Ohancellor in 
1966 that the Lords of Appeal would be 
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henceforth free to deçart from a previous 
decision of the House of Lords, ‘When it 
appears right to do so" have been important 
developments in the law. The author. has 
tried to incorporate all significant develop- 
ments in the Law of Ocntract eince Ist Janu. 
ary 1870. 


4. In India prior £o the passing cf the 
Indian Contract Act 1872, the law applied by 


the High Oourta was the Common Law ot. 


England and, where Hindus and Muslime 
were concerned, by their respective customa 
and usages. -The Indian Act is the work of 
English lawyers snd embodies the main 
principles borrowed from English law. 

B.8.8. 


TAXATION OF. COMPANIES. By 
Richard Bramwell LL.M. (London) 
Based upon Corporation Tex by John 
E. Talbot and G. S. A. Wheatcroft, 
1973. Sweet & Maxwell (m. M. Tri. 
pathi Private Ltd., Bombay 2). Pages 
xviii & 200. E 


Under the system of corporate taxation 
which bas existéd in England cince 1965, & 
company resident in that country is liable to 
corporation tax on all ita profits wherever 
arising, The income of s company is com. 
‘puted in accordance with income tax princi. 
ples, and chargeable gaing in accordance with 
Capital Gains Tax principles. 
tion of the imputation system of corporate 
tax has reshaped the structure of company 
taxation as from April 1973, the latest legis. 
laticn being altcgether new to that country. 


2. The present book deals with subsidiaries, 
the charge to Corporation Tax and computa. 
tion of profits, Capital 
Group Relief, Company Reconatruction with. 
out change of ownership. It dwells on Dis. 
tributions. Imputation, Imputation— Transi- 
tional Provisions, and Meaning cf Distribu- 
tions, and is concerned with Franked Invest. 
ment Income and Group Income, the Mean. 
ing of Close Company, Olose companies— 
loang and other benefits, and apportionment 
of income and double tax relief.. It algo 
discusses Companies with Overseas Trading 
Income, Non-resident Oompanies, Special 
Types of. Companies, ‘and Administration. 
The book has an index and tables of cates 
end statutes. Itis designed for use-after lat 
April 1973 and does not attempt to state the 
law before that date. 


3. The Corporation Tax is said to be free 


from ambiguity, but the gain in certainty of 


meaning is at the ex pense of lucidity. The pre- 
sent anthor has therefore sought to restate the 
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rules in a more readily intelligible form than 
that in which they are to be found in the 
statutes. He sometimes departs from the 
scheme of the draftsman, so tbat the book is - 


‘not just an annotated copy of the statutes. 


4. Although begun as a second edition of 
Talbot cn Corporation Tax, the pa:sing of the 
Corporation Tax Aot, 1972 has eventually 
resulted in the production of this more or 
lets new book. RSS 


ECONOMIC TORTS. (Modern? Legal 
Studies Student's Edition). By J. D. 
Heydon, M. A., B. C. L. Sweet & 
Maxwell (N. M. Tripathi Private Ltd., 
Bombay 2). 1973 .Pp. xxiii & 99. Price 
£1.75 Net. 


: Modern Legal Studies is a geriea written for 
students of law in Universities, Polytechnics 
and other institutions of higher education. It 
originated in the belief that Jaw students need 
& series of sport, scholarly monographs in 
different areas of the law resembling those 
now being produced in other fields of social 


, Boience. 


2. The present book does not purport to 
survey ihe law of economic torta exhaustively. 
Instead it offers a compact discussion of the 
purposes, faults and anomalies of.the law and . 
suggests how it might develop j in future, It 
discusges- economic torts in three groups. It 
considers certain torta based principally on 
intention to injure—conspiracy and inducing 
breach of contract without independent ille- 
gality. Then it corsiders conspiracy and induc. 
ing breach of contract by illegal means and in. 
timidation as part of a possible general tort of 
causing loes by unlawful means ; i$ refera also 
to the relation between the common law and 
special legislation to govern the sphere of 
industrial relations. It considera tortious 
representationg to the plaintiff (déceit) and to 
third parties causing loss to the plaintiff 
(injurious faleehcod snd passing off). ard ihe 
relation between the common law and indus. 
trial property legielation. Finally writing on 
the future of economic torte, the author refers 
to the common criticism that a generalised 
tori would be so wide as to render unlawtul 
most cased of ordinary business competition 
unlers a: wide defence of justification is per. 
mitted and it would be unfair for the defen. 
dent to have to be justifying normal aota 
constanily, But as the defendant is only 
forced to justify in Court, and ag costs usually 
follow the cause it would be possible to pre. 
vent the plaintiffa from suing rasbly. The 
current law of economio toris ja uncertain. 
Generalisation and a greater concentration on 
justifieation would lead to rationality and 
cecal of cereiooaene 
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8. The book carries an index and tables of 
cases and of statutes. 
^ B R 8.8. 


— — 


" LEADING CASES IN. CONSTITU- 
TIONAL AND ADMINISTRATIVE 
. » LAW. By O. Hood Phillips, Q. C. 
- D.C. I'M. A. (Oxon), Sweet & Max- 
well (N. M. Tripathi Private Ltd., 
Bombay 2). 1973. 4th Edition, Pp. xvili 
& 395. Price £3.75 Net. 


The topics in the present case book have © 


heen ‘conveniently grouped under legislative 
supremacy, parliamentary privilege, subjection 
of prerogative to the law, and the prerogative 
in relation to Act of Parliament and executive 
powers of the crown. No man a judge in his 
own case, privilege of the press, and immunity 
- of persons taking part in the administration of 
justice, are covered. Access of individuals to 
the Courts, aliens, immigration and extradition 
reas)n, freedom of person, property, and 
epeech and association, maintenance of order 
and military and martial law are discuszed. 
In the matter of judicial control of public 
authorities, attention is focussed on ultra vires, 
natural justice, contract, tort, public corporation 
and validity of bye.laws. The book deals also 
" with orders corresponding to former preroga. 
tive, writs, injunction, declaration, statutory 
limitation of‘judicial review, crown proceedings 
and the Commonwealth. 


3. Twelve new cases have been brought 
into the present edition which includes a table 
of cases. Twentyone cases have been excised as 
being either obsolete or redundant and further 
‘outs have been made in some of the judgments. 
There are no headnotes, although guidance 
may be obtained from the editorial headings 
and sub.headings. The classification, however, 
is based on convenience of exposition and one 
case may cover several different matters. 


8. The treatment of ‘each case indicates the 
Court in whish the decision was given, the 
names of the judges and whether any dig. 
sented and the previous and subsequent course 
‘of the litigation. It summarises the facts con- 
Gisely but with sufficient detail to arouse the 
student's interest and assist his memory. It 
gives & verbatim extract from ‘one judgment, 
more or less complete, so that the reader may 
follow the process of judicisl reasoning. from 
facts to conclusion. In some cages -shorter 
extracta have also been included from other 
judg x enis, including dissenting opinions. 


A. In this edition some re.arrangement of 
‘the material hes been made to help the 
student to find the context and back-ground 
of the cages in the new edition of the author's 
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texi.book on | Constitutional and Adminiaira. 
tive Law without the need for specific cross 
references. The book can of course also be 
used together with any sacs text book on 
the subject. 

R. 8.8. 


THE YEAR BOOK OF WORLD AF. 
FAÍRS 1973. Published under the aus- 
pices of the London Institute of World 

` Affairs, Stevens & Sons Ltd. (N. M. 

Tripathi & Company Private Ltd., 

Bombay 2). Pp. vii and 462 and vii, 

Price £5.50 Net. 

Each year the London Institute of World 
Affairs produces a Year Book containing re- 
search articles covering important recent 
topics in international relations. Oare is taken 
to preserve the balance between theorstical 
and practical approaches and to emphasise 
political, institutional, economic and other 
problems. The 1973 Year Book opens with 
an editorial spprecialion and tribute to the 
memory of Professor W. Friedmann who was 
the victim of a senseless murder in 1972, 
Prof. Friedmann was one of the ontstanding 
legal scholars of this generation to discuss for 
the first time the close connection between 
legal development and social change. 

9. The logic of State sovereignty versus 
the requirements of world order, the emer. 
gence of Bangladesh and the South Asian 
Triangle, the constitutional foundations of the 
"Socialist Commonwealth", the strategic nu. 
clear balance and the defence of Europe, in. 
ternational relations and international law, 
and the problema of functional incompatibili. 
ties before international courts, form the sub. 
jeota of five out of over twenty studies that go 
to make up this volume. 

Law and Politics A Contrast, A Common 
Aim: Conflict Resolution: Dynamic Inter. 
national Law, and The Focus : Peace, are the 
subheads under which the subject ia dealt 
with in one of the articles. Another treats of 
incompatibilities in the statutes and practice 
of the international courts, challenges by the 
parties, and challenges to the composition of 
the International Court of Justice. 


3. With every additional volume of this 
Year Book new readera may find it difficult to 
derive the fullest benefit from the meterial 
available in the. ealier volumes. This survey 
brings together references to themes examined ' 
in the past which have particnlar current re. 
levance. Besides, the specific object of an 
annual publication is to make possible analyses 
in a wider perspective and on the basis of more 
mature reflection than possible in a quarterly 
or monthty journal. References to earlier 


1974 - l 
contributions also offer readers an opportunity 
to judge. for themselves the adequacy of the 
conceptual and systematic frameworks chosen 
in the selected papers. 

R. 8. 8. 


CASES AND MATERIALS ON THE 
ENGLISH LEGAL SYSTEM. By 
Geoffrey Wilson, M. A. LL. B., Sweet 
and Maxwell (N. M. Tripatbi and Co, 
Private Ltd., Bombay 2). 1973. Pp. 
xxxiv and 654. Price, £6.50 Net. 


The English legal system consists of institu. 
tions such as courts and prisons; professional 
people like lawyers, judges, policemen, and 
jail officiala; principles and rules which are 
applied in judging, finding facta, compensating 
and punishing; remedies and penalties; ideas 

. and values about the system: methods for 
adapting the law to changing conditions and 
of applying it to particular cases and criteria 
for assessing good and bad decisions. It con. 
sists also of things like buildings, docks, wait. 
ing rooms, books and libraries, and syllabuses 
and examinations. They sll form part of a 
cluster of related activities and the materials 
contained in the book before us are asa very 
useful introduction to them. 


2. The author has adopted an official or 
semi.official view and has relied heavily on 
official and semi-official material, in particular 
reports of Royal Commissions and Depart. 
mental Committees, Their reports have often 
formed the basis of sub:equent changes and 
their identification of the problems and their 
discussion give useful clues to the arsumptions 

and ideologies which make up the atmosphere 
in which the system works, In recent times 
there has been a shift of interest away from 
the Queen's Bench Division and the High 
Court to new Courts like the Restrictive 
Practices Court and the Industrial Relations 
Oourt, to lower Courts like the country Courts 
and Magistrates’ Courts, and to the several 


^ Ravigws 


d 


tribunals which have grown up outside íhe' ^ 


traditional legal system. Many of the examples 
are taken from within the jurisdietion of the 


Queen's Bench Division. However all systems: 


have to make some provision for preparation 
for trial, finding facte, finding, developing and 
applying the law, providing remedies, devising 
measures of treatment for offenders, and giving 
opportunities for appeal. 

3. Notable omissions from the book are the 
Restrictive Practices Court and the Industrial 
Relations Court; even a partial account of 
them would have taken too much space. The 
organisation of the Courte, finding the law, pre- 
trial proceedings, finding the facta. remedies, 
penalties and appeals, are some of the chapter 
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titles. The book has a look at the lawyers, and 
comments on the role of tha Judge and the 
Jury in the legal process. It is the lawyers 
who lie at the heart of the English legal 
system, and around whose activities the system 
revolves. 

4, The book is furnished with a table of 
cages, a table of statutes, and an at 


JUDICIAL REVIEW OF ADMINIS- 
TRATIVE ACTION. By S. A. de 
Smith F. B. A. Stevens & Sons (N. M. 
Tripathi & Co. Private Ltd., Bombay 2). 
Third Edition. 1973. Pp. xlix & 549, 
Price, £7.25 Net. 


In the present edition the coverage of new 
cage law has been limited to Commonwealth 
jurisdictions. Academic and professional litera. 
ture on administrative law in the common. 
wealth has grown vastly. Besides, most creative 
developments in the judicial sector of adminis- 
trative law have been taking place in England. 
Decisons like Anisminic and Padfield, the 
expansion of natural justice and the resurgence 
of quasi-estoppel are important landmarks. 

3. The edition before us covers the atrophy 
of the doctrine of "Crown Privilege”, the work 
of the Parliamentary Commissioner for Ad. 
ministration, the growth of judicial activism 
in England and relevant case law in other 
jurisdictions. The chapter on the Classification 
of Functions has been curtailed and the for. 
mer chapter on the History of Prerogative 
Writs has been placed in an appendix. Other 
chapters deal with the Right to a Hearing, 
Interest and Bias, Discretionary Powers, and 
Btatutóry Restriction of Judicial Review, and 
Judicial Remedies, Passing references have 
been made to the possible implications, impor. 
tant in Constitutional law, of the United 
Kingdom's accession to the European. Commu. 
nities, The book expounds the English law as 
it stood in January 1973 though a few refer. 
ences to later developments have also been 
squeezed in. 

8. The book deals with the scope of judicial 
review in administrative law, principles and 
scope of judicial review, certiorari and prohi. 
bition,. injunction, deolaratory proceedings, 
and remedies for failure to perform public 
duties, and carries an index ‘and tables of 
cases and of statutes. The scholarly work 
deecribes authoritatively the role played by 
the Courts in reviewing the acts,. orders and 
decisions of public anthorities and special 
tribunals, and itis based on an analysis of 
English law, set in its constitutional and ad. 
ministrative context and also takes account of 
legal doctrine in other jurisdictions. The latest 
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edition has been thoroughly revised to take 
into account major developments and new 
trends in the last five years. The book is now 
cited in Oourts of other Commonwealth coun. 
tries as well as in English Courts. 


R. 8. B. 


eae meae 


INTRODUCTION, TO  JURISPRU- 
DENCE. By Lord Lloyd of Hamps- 
tead. Stevens & Sons Ltd. 11, New 
Fetter Lane, London. Third Edition 
1972 (In India; N. M. Tripathi Private 
Limited, Bombay. 2), Pp, xxxix & 873. 
Price, £ 7.50 Net. 


‘The present publication aims at p:oviding 
the student of jurisprudence with a text book 
which will ensble him to become acquainted 
with the theories and attitudes of leading 
jurists from texts selected from their own 
writing. He is given a coherent pictare of 
the subject, by means of a full commentary 
setting out the background and inter.conneo- 
tiona between the different approaches and & 
oritical appraisal. of the view pointe illustrated 
in the selected’ texts, an! is afforded first 

hand contact with an author's own thoughts 
expressed in his own way. 


2, The present edition id praotically double 
the length of the second edition, because it is 
difficult to do adequate justice to the areas to 
which the book gives attention without sob- 
stantial expansion in the material provided 
for study as well as in the intr. ductory 
chapters and the annotations to’ the Extracts. 
There have been included G6 new Extrac's 
not contained in the carlier edition and from 


that eariier edition 10 Extracts have been: 


totally deleted and five others materially 
shortened. The introductory chaptera have 
undergone substantial re-writing and received 
extensive edditions. New sections have been 
added on Recent Trends in Jurisprudence. cn 
Lon Fuller, on Bentham, of Laws in Gene. 
ral, on ÑBocio'ogical Jurisprudence since 
Pound, oa Laswell and MoDougal, on the 
Sociolozy of Law and Legal bociology, on 


Judicial Behaviourism, on Recent Develop. . 


ments in Tribal Law, on English and Ameri- 
can Judges or Law makers, cn Rules of Pre- 
cedent as Law or Practice. and on Prospeo. 
tive O.erruling. There has also been con. 
eiderable re-wr. ting in the older sections as for 
example, the I egal Enforcement ct Morality, 
Kelsen on the Basic Norm,: Sanctions, Inter. 
‘national Law, the Legal Theories of A. Rosa, 
Codification and Statutory Interpretation. 
There have been lengthy -additiona and 
amendments to the annotations to many of 
the Extracts, and a substanti:l new chapter 
on the Marxist Theory of Law and Socialist 
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Legality has been added. These top'cs have 


been dealt with far-more thorougbly than in 
the original chapter of the 1st edition. 


8. The volume,. which carries en ideti 


. Table of caseg, and Appendix, has chapters on 


the Nature of Jurisprudence, Meaning ot Law, 
Natural Law. Positivism, Analytical Juris. 
prudence and the Concept of Law. Pure 
Theory of Law, Sociological School, American 
Realism, the Scandinavian Realiste, Historical 
and Anthropological Jurisprudence, and the 
Judicial Process. The author has placed 
partienlur emphasia on modern developments, 
setting these in their relationship to the main 
streams of Western Legal thought, and has 
atterapted to emphasise the more universal 
aspects of the subject by giving full space to 
the view points of leading jurists in other 
Countries. whether from the -Continent of 
Europe or America. R.8.8. 
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: AL'GARH LAW JOURNAL, VOL. V, 


1973, Mahmood Number. Faculty of 
Law, Aligarh Muslim University, ` 
: Aligarh. 


The Fifth volume of the Journal has been ` 
devoted to the writings on or about the life 
and work of Mr. Justice Syed Mahmood £on' 
of the illustrious Bir Syed Ahmed Khan, the 
founder and honorary secretary of the Muham., 
madan Anglo-Oriental College, Aligarh from 
which has grown the Faculty of Law, Aligarh 
Muslim University. Mr. Syed Mahmood hid 
taken very active interest in promo ing the 
study of law in the College and made valu- 
able suggestions as to the manner in which 
legal education should be imparted generally. 


LAW AND THE LIFE ASSURANCE 
CONTRACT. By . M. N. Srinivasan, 

' B. Sc. (Hons ) LL. B, Advocate 1974. 
2nd edition, Ramanuja Publishers, 9th 
Main Road, Malleswaram, Bangalore 
3, Pp. viii, 239 & vii. Price, Rs. 16. 


A contrac; of insurance is a financial 
arrangement by which a man protects himself 
or the membera of Lis family against the 
contingencies of life. One person agrees to 
take the rigz for ano'her person's life in 
consideration of certain amall payments called 
‘premium’. The instrument containing the 


terms of the contract is called a ‘ policy of |. 


assurance’, the yerson insured ig "the 
Insored" ; and the person or party who insures 
is the ‘insurer’. A contract of life assurance 
is ‘a contract to pay a sum cf money on the 
death of the insured in consideration of the 
payment of a premium. 


y 
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. 2. The publication before us deals with the 
subject under the heads of Insurance and the 
Law, Protective Legislation, Formation of the 
Iasarance Qontrast, and [nsurable Interest. It 
overs Proposal ani Policy, Non.disolosure and 
Mis-represedtation, Representation and War. 
granty, the Policy ss Property.Assignment, the 
Polioy as Property-Nominition, and the Policy 
as Trust Property. Attention ia focussed on 
Claims ard Title to Polisy, Agen!s, Estate Duty 
and Life Assurance, Tax Laws aad Life 
Assurance and Life Assurance and Stamp 
Duties. There is an index of selected Indian 


and foreign cases and the case law has been 


brought upto 1974. 

8. It is desirable that there should be a 
complete set of laws regarding all aspects of 
the life insurance business, especially about 
the life insurance contract. The present book 


explains the position clearly ag it obtains in. 


England and America under various topics 
«nd therefore should be of added usefulness, 
ahowing to the. insurance executives and legis- 
datora in what way the position in India can 


' be improved. The book shonld also be emin- 


ently fitted as a text-book for students of 
insurance law. . 
R.8.8. 


"WOMEN’S RIGHTS OF INHERI- 
TANCE IN INDIA. By Dr. B. Siva- 
ramayya, M. L. (Andhra, LU. M. 
(Yale), D. C. L. (Mcgill).: The Madras 
Law Journal Office, Madras, Pp. xii & 
215. Price, Rs. 25. 


The primary aim of thia study, which was 
‘approved for the D. O. L. of Megill University, 
is to investigate the position of women in the 
Hindu and Muslim laws of inheritance and to 
suggest the means of achieving equality 
between the sexes with respect to inheritance 
4n India. In India the laws of inheritances are 
personal laws and governed by the religion of 
the parties. The book is in two Parts: the 
first Part deals with women’s rights of inherit. 
ance under the Hiadu Succession Act. But in 
order to facilitate a proper appreciation of ita 
provisions the background of the law before 
tthe Act is noted. The second Part of the Study 
deals with the women’s rights of inheritance 
under the Muslim law, which reveals redeem. 
ang as well as regressive features. 

2. The basic feature of ineqrality that 
arises from the retention of the right by birth 
48 discussed in the firet chapter. followed by 
an examination of certain other aspects of 
disc imination under the Hindu Succegsion 
Act. Having considered the need to protect 
the share of female: heirs under the Hindu 
Succession Act, ihe antLor next proceeds to 
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notice the experience of the West with. special 
reference to the laws. of New. York and 
Quebec, in relation to women’s rights of inberi- 


‘tance, the legislative devices to protect againat 


disinheritance, and their suitab:lity to Indian 
conditions. The volume, which oarries a table 
of cases, a table of statutes, and index, bas 
two appendices dealing with the position of 
women under the Parsi law of intestacy snd 
the Christian Succession Acts in Kerala. The 
topics covered include the Mitakehara joint 
family in, the pre:ent context, compolsory 
portion and come aspects of ita application to 
India, the context and content of Quoranio 
law, Sunni and Shia Jaws of inheritance, 
interaction of Islamia law with customary 
laws, and trends in reform of Muslim law. 


R.8 S. 


LAW OF EVICTIONS AND RENT 
CONTROL IN DELBI AND IN 
INDIA: By K. K. Gujral, Advocate. 
16A/15 W. E. A, Karol Bagh, New 

` Delhi £. Pp. 188. Price, Rs. 18. 


About the end of the second decade of this 
century, urban -housing was found not to be 
increasing in proportion to the migrating popu. ‘ 
lation. with the result of scarcity of acao. 
mmodation, abnormal increase of rents, and 
unreasonable evictions. Various States there. 
fore. undertook rent control and eviction legis 
lation, e. g., Bombay in 1918, followed 
by Bengal, Delhi, Madras, Mysore and otber 
States. The working of these Acts brought out 
certain defects which had to be set right from 


„time to time, and the publication before us is . 


a subject- wise commentary on the Rent Acta, 
each chapter beginning with a brief analysis 
of the different Rent Control Acts followed by 
Supreme Court cases on the subject, followed 
by cage law on the different topics. 

' 9. The book includes chapters on evictions, 
non-payment of rent. sub-letting, personal. 
requirements, requirement for repairs. build- 
ing, service tenant leaving eervice, substantial 
damage. unauthorised construction, nuisance, 
illegal or immoral use, standard rent, essen- 
tial service, and amenity repairs. 

3. The Delhi Aot was framed by Parliament. 
When Parliament. amends it, it must make it, 
says the author, a model for all the States to 


- follow. He suggests that tbe definition of 


“tenant” must be enlarged to cover the case 
of his widow and children. A poor landlord 
should be allowed to take assistance frcm a 
well off tenant to improve hia house. For fix. 
ing standard rent, & detailed schedule is 
necessary and & eimple notice of termination 
of tenancy should be provided before an evic- 
tion suit. Benami traneactiona by tenants or 
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landlords should reseive no protection, and 
the court-fee should be enhanced co as to be a 
deterrent to frivolous litigation. ae 
a R. e 


` 


PROSECUTION, PROCEDURE AND 
PRACTICE. By S. Iqbal Ahmed, B.Sc, 
. LL. B., Foreword by justice K. Bhimiah, 
of the Mysore High Court, Published 
under the authority of the High Court 
of Mysore. Balaji Book Company, 2 
.East Tank Bund Road, Bangalore 9. 
Pp. xxxi & 420. Price, Rs. 15/- 


The administration of crimins! justice 
directly affects the accused but indirectly the 
whole gociety, and it is therefore necessary 
that the trial of criminal cases should be con. 
ducted with the utmost efficiency. The prose- 
cution of offenders, the practices of the bar 
and the procedure followed by the criminal 
courts play & vital role in the administration 
of criminal justice, and the aim of the present 
book ig to facilitate an appreciation of the sub- 
ject, prevent undue a A and reduce the 
evils of orime, 


9. The book is divided into 19 chapters 
covering almost all the legal points involved 
from the time of the first information report 
till the accused is sent up for trial. Besides 
other topics of importance, the author has 
dealt with topics like the case diary, drawing. 

„up of the Panohnamas of the scene of offence, 

seizure of articles, searches ani inquest, dying 
declaration; examination of witnesses by the 
police, arrest, escape and re.arrest, handeuffa 
and chains, remand, confezsion, statement of 
witnesses, and identification of persons and 
property. Other -subjects dealt with include 
investigation, visit to scene of offence, injury 
panchnama, medico legal evidence and proce. 
dure, disposs! of property pending investiga. 
tion, and result of-investigation, The speci- 
men forms appended to some of these chapters 
are noteworthy. No ruling of the Snpreme 
Court or the High Coart of Mysore hag been 
left unquoted. 


9. The author has clearly analysed the sub- 
ject topic by topic, the topics being arranged 
in a logical order. For the Police and the Pro- 
seoutor, the lawyer and the layman, the judi. 
cial and non.judicial magistrate, and all others 
concerned with criminal investigation and 
prosecution, the book should prove both intor- 
mative and instructive, 

R. 8.8. 
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CALCUTTA HIGH COURT NOTES + 
(A fortnightly journal of Law Notes.) 
11/43 A, Panditiya Road, Calcutta- 
700029. Editor: Shree Syam Kumar 
Majumdar, Advocate, High Court. 
Annual Subscription ; Rs. 24/- payable 
in advance. 


This is & new law journal started from 
January, 1974 by two young advocates of Cal. 
cutta High Oourt. It reports Notes of the- 
recent judgments of the Caleutta High Court, 
not full reports. By this method, the maxi. 
mum number of cases of the Calcutta Higb- 
Court are covered, notwithstanding the scar- 
Gity of paper, with the least possible delay. 
April 16th part of the Journal contains Note- 
of the judgment dated March 23, 1974. The- 
Journal was started as it was noticed that many 
important judgments of Osloutta High Court. 
go either unreported or reported after long: 
delay, and sometimes remain unnoticed com. 
pletely. The Calcutta High Court Notes en. 
deavoure to focus the attention of the lawyer- 
on the law point decided, giving facts and 
reasons wherever necessary. The Notes alec 
give & bird'a eye view of the recent decisions- 
of the Oslcutta High Oourt. We are sure the 
Bench and the Bar, of Caloutia High Court im, 
particular, will find the Calcutta High Court 
Notes very usefol and of great assistance im 
their daily work. We wish the new Journal 
all success in their new venture. 

‘V.B.B. 
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EUROPEAN COMMERCIAL LAW. By 
Berthold Goldman. Stevens & Sons Ltd. 
(N. M. Tripathi Private Ltd., Bombay 
2). Pp. xxiv & 452. Price, £ 7.80 Net. 


This was fret published in French aa “Droit 
Commercial European" in 1970. The second 
edition was publisbed in 1971 and ihe present 
tranelation published in 1973, is based on it, 
&nd has been revised to January 1, 1973. 
After a preliminary chapter covering the sour- 
ces of European Commercial Law, the book ip 
divided into three parts: viz., the commercial ` 
law of the main Common Market; freedom of 
establishment and supply of services, and 
competition law under the provisions of the | 
E. E O. Treaty; the commercial law of the 
special Common Markets (coal & steel, nucléaz 
energy, irangport and agriculture); and forma. 
tion of a European Commercial Law, and ite 
relationship with national laws. The volume, 
which carries an index, includes also tables of. 
Community Treaties, Community Acts, Na- 
tional Legislation, and cases. 


. 9. This is a complete deseription cf the 
rules under which individcals and companiep 
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may conduct their industrial and commercial 
activities within the European Communities, 
The author describes how the institutions and 
regulations of the Community on company 
law (harmonisation of municipal laws and re. 
cognition and mergers of companies) are deve. 
loping. He analyses and comments on the 
Community regulations as well as the case 
law of the Oourt of Justice of the European 


Communities and there is & etep.by-step ela. 


boration of Community law and the relation. 
ship between that law and the law of membar 
and non.member States. 


3. The evolution and operation of the new 


European law relating to 'enterpriseg, esta- 


blishment and competition is described by -the 
author with a particular eye to its successful 
interaction with existing national law. The 
publication should be a source book for law. 
yers and accountants with European and inter- 
national companies, business consultants, 
Government bodieg, students and teachers at 
Universities and other institutions of higher 
learning. f : 

l R. 8. 8. 


TAXMANN'S YEARLY TAX DIGEST 
ANO REFERENCER 1974. By U. K. 
Bhargava & B. P. Bhargava, Kucha 
Chelan Khari Baoli. Delhi; Pp. 173 & 
137. Price Rs. 30. 


First published last year (1973), this annual 
publication is now in its second year. The 


cases which were digested in the 1973 edition . 


but reported during the year 1973 have not 
been included in the present edition. A list 
of such cases has been given for easy refe- 
rence. . The cases which have been affirmed/ 
approved, or reversed/overruled by the 
Supreme Court have been given in & separate 
list. The cases reported in Parts 8 & 9 of 92 


I. T. R. conld not be included in this edition - 
- owing to their not being available till 9th 


January 1974, but we are informed that they 
will be included in the 1976 edition. 


2. This is an useful compendium of digest 
of cases decided by the High Courts and the 
Supreme Court on Income-tax, Estate Duty, 
Gift Tax and Wealth Tax which have been 
reported in the Income.tax Reports and Taxa- 
tion Law Reports during the year 1973; of 
departmental circulars, press notes and noti. 
fication issued by the Central Board of Direct 


Finance Act, 1973 together with review of 
changes and Income-tax Amendment Act, 
1973. It is arranged section-wise and is sup. 
ported bv comprehensive subject.indexes and 
and useful lists. The Digest embraces cases 
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relating to the interpretation of statutes, and 
words and phrases, as well as addenda. to 
the*táx digest and to the circulars. 

. R. 8. 8. 


DICEY & MORRIS: CONFLICT OF 
LAWS. Ninth Edition 1973. By J. M. C. 
Morris. Stevens :N. M. Tripathi Pri- 
vate Lid, Bombay 2) Pp. cxxxvi 
& 1204. a 


Since the publication of the last edition of 
this book in 1967, several statutes have been. 
passed materially altering the rules of the 
conflict of laws, especially in the field of 
family law. The more important of the 
changes have been introduced by the Adoption 
Act, 1968, the Recognition of Divorces and 
Legal Separations Act, 1971, the Maintenance 
Orders (Reciprocal Enforcement) Aot, 1972, 
and the Matrimonial Proceedings (Polygamous 
Marriages) Act, 1972, and these have been 
dealt with in the present edition. It.ig divided 
into eight parts concerned, respectively, with 
Preliminary Matters, Jurisdiction, Family Law, 
Law of Property, Bankruptcy and Corpora. 
tions Law of Obligations, Foreign Judgments, 
and Procedure. d ' 


2. In this edition & new section on Domicile 
and Nationality bas been added, and the old 
chapter, "General Rules Excluding Jurisdic. 
tion", has been rechristened "Persons Who 
cannot Bue or be Sued”, and deals with the - 
two topics, alien enemies and sovereign and 
diplomatic immunity. The former Rules on 
jurisdiction over foreign land, on foreign chari- 
ties, Rhine Navigation and Nuclear Installa. 
tions Act, have been transferred to other chap. 
ters. A new chapter hes been added on Statu. 
tory Restrictions on Jurisdiction, and the 
passage on proof of foreign marriages has been. 
largely rewritten. The comment on Rulea 40 
and 41, 43 and 41, on matrimonial causes has 
been re.wriiten and a new section collects ail 
the material on financial provision. The com- 
ments on the Rules relating to Minore, legi- 
timacy and adoption, have been re-written, 
and three new passages added on the Adoption 
Act 1988. 


8. A new chapter on Trusts has been added, 
the Rules on Administration of. Estates have 
been re-written, and the Chapters on Succes. 
sion and the Effect of Marriage on Property 


. now deal with immovables as well as with 
Taxes in 1973; and of the full textofthe ` 


movables. In the chapter on Contracts the- 
presumptions in favour of the lex loci con. 
tractus and the lex loci solutionis have been 
eliminated, and the Rule on capacity to oon. 
tract hag been eliehtly altered. and the Rule 
on the distinction between substance of the 
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obligation.and mode of performance is new. 
New passages have been added on the Uniform 
‘Laws on International Sales Tax Act 1967, 
the Carriage of Goods by Sea Act.1971, and 
‘the Carriage by Railway Ac: 1972, and the 
passages on the transfer of Billa of exchange 
‘have been re-written. Some changes have been 
‘made in the chapters on Foreign Judgments 
cand Foreign Arbitration and Awards. In the 
chapter on Substance and Procedure. the 
- passaged on damages, burden of proof, and 
“presumptions have been re-written and & new 
-section haa been added on security of coats. 


4 The book contains a biographical note on 


the late Mr. A. V. Dicey, an index, and tables 
of Statutes, Matrimonial Causes Aot, 1973, 
Rules of the Supreme Oourt, Cases, and 
"Foreigu Case References. . 

mA RSS. 
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"THE ORISSA HINDU RELIGIOUS 
ENDOWMENTS ACT, 1951. 2nd Edi. 
tion 1974. By Srinivas Misra, Advo- 
cate. Cuttack Law Times, Cuttack 2. 
Fp. IV & 162. Price, Rs. 10. 


This book contains all the judicial deci- 
sions upto the end of February 1974 of 
the High Courts and the Supreme Court rele- 
vant to the interpretation of the Orissa Hindu 
Religions Endowments Aot, so that the scope 
‘sof each provision can be easily appreciated. 
-The book, includes the statement of objects 
and reasons, the report of the Select Commit. 

tee of 1952 and the Amending Act of 1904. 
The Orissa Hindu Religione Endowments Act 
. 1969 contains all the provisions of the 1951 
Act and. has. added some new provisions like 
ihe constitution of an Endowment Board, 
. Area Committees, Common gocd Fund and’ 
Endowment Tribunals, but it seems it has not 
-yet been eaforced. The Act has chapters on 
Powers and Duties of Commissioners, Religious 
. Inetitationg other than Mathe, Maths, enquiries, 
^ ‘budgets, accounta and audit and finance. There 
is & nominal index as well as subjeot.index in 
the book. 

‘ RSS. 


AN OUTLINE OF PLANNING LAW. 
By Sir Desmond Heap, LL.M, Fresi- 
dent of the Law Society England. 6th 
Edn. 1973. Sweet & Maxwell Ltd. 11, 
New Fetter Lane. London (N. M. Tri- 

- pathi Frivate Ltd, Bombay 2). Pp. xliv 
& 317. Price, £3.85 Net. 


Town planning law in England bas now its 
im pact "upon every one and everybody atalmost 
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every turn everywhere" and it is important that 
ihe private individual should understand as 
much as poseible of the new planning law and ita 
implications.. A true understanding of the law 
involves interreading of the Act with numer. 
ous regulatiéne, and the object of the present 
Outline is to draw together the various 
sections of the Act with their relevant regula- 
tions, thereby providing a concise and reason- 
ably complete statement of the new Jaw in 
& readable form, freed from the entanglements 
of the actual Sections of the Act. 


2. The present edition ‘embraces the con- 
tents of the consolidating Town & Country 


"Planning Act, 1971 as amended by the Town 


and Country’ Planning (Amendment) Aot 
1972. As from lst April 1974 important ' 
amendments to the principal Act of 1971 will 
be effected by the coming into operation of 
the Local Government Act 1972. Those pro. 
visions of tho latter Act which will affect the 
town planning scene as from 1.4.74 are set out 
in full in an Appendix; these changes will affect 
the discharge of planning fonctions relating 
to structure plans and local plana. The rea. 
der’s attention is particularly drawn to the 
fact that the Town and Country Planning 
General Development Order 1963, with 
amendments of subsequent years is entirely 
repealed as from ist March 1973 and re. 
placed by the Town & Country Lllanning 
General Development Order 1973; an expla.. 
natory note on the above Order is set out as 
an addendam. 


8. The book opens with a historical outline 
and a description of the Oentral and Local 
Administration. Then it deals with develop. 
ment plans for Greater London. The mean. 
ing of "Development", "Oontrol over the 
Development of Land" and control of adver. 
tisements are discussed. Control over cara. 
vans, control over offices, control’ over 


"individual development, control over trees 


and woodlands, special buildings and waste 
land, and the enforcement of planning con. 
trol is covered. Planning Inquiries, procedure 
rules compensation for planning restrictions, 
purchage notices and planning blight, town 
planning ani compulsory purchase of land, 
compensation payable, local suthorities’ 
powers and new enquiry procedure are some 
other chapter titles." The volume, which car. 
ries an index, includes tables of statutes, 
statutory instruments and cases. i 
RBS... 
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CASES AND STATUTES ON CONSTI- 
TOTIONAL AND ADMINISTRA- 
TIVE LAW (Concise College Case 
Notes): By H. W. Clarke LL.M., D.P.A. 
Sweet & Maxwell (N. M. Tripathi 


Private Ltd , Bombay 2) Pp. xiv & 216.. 


` Price, £2.30. o ; 

The publication before us provides a digest 
of cases and extracts from statutes relating to 
constitutional and administrative law for sta. 
dents who have to study the subject but do 
not have a law library at hand. It is of course 


not a substitute for a text book; in an un- 


written constitution like that of England 
there are conventions and matters of Parlia. 
mentary practice which are not to be found 
in Acta of Parliament or the reports of decided 
cases. Bot the present book should serve the 


traditional purpose of this kind of publication. 
by providing background material and infor-: 


mation in a different way. In addition to cases 
and statutes, extracts from other documents 
have been included, such as the reports of 
committees, where they’ are considered of 
particular importance to the student of consti. 
tutional and administrative law. 


9. The book has been divided into ixelvi 
ehapters covering Parliament, tte Monarchy 
and the Royal Prerogative, the Executive, 
the administration of justice, delegated legis. 
lation, tribunals and inquiries, public authori- 
ties in litigaticn, control of the administration, 
the Police, Civil liberties and public’ order, 
citizenship, immigration, and 1ace relations 
and the Commonwealth The topics include 
Parliament’s relationship. with the Crown, 
House of Lords, House of Commons, Parlia. 
mentary privilege, finance, and legislative 
supremacy. The ultra vires dcctrine, natural 
justice, discretionary powers, remedies, ai. 
tempts to exclude judicial review, and the 


Parliamentary Commissioner for Administra.- 


tion are dealt with. Also referred to sre 
the judiciary, judicial immunity, immunity 
of o.ber persons, Crown immunity, and con. 
tempt of Court. Dealing with tribunale and 
enquiries, their advantages, examplee, Council 
, On Tribunals, Membership and procedure, rea. 
sons for decisions, appsals and review, end 
Tribunals of Inquiry &:e discussed. 7 


3. The book. should be. useful to students 
who heve no time to refer to other material 
they may have to refer to for their examina. 
tions. The information is eet out under topic 
headings with appropriate cross-references 
where possible. 

i B.8.8. 
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MUSLIM LAW (Introductory Essays 
and Selected Cases) By P. C. Jair, 
LLM., D. Phil. 1973. Central Law 
Agency, 11 University Road, Allahabad 
2. Pp. 200. Price Rs. 8. 


. This isa simple pre:entation of the main 


: doctrines of Muslim law for the benefit of the 


student. As an experienced teacher, the 
author considers that the best method of 
teaching the subject is to familiarise the 
student with the various important cases 
decided by the Privy Council and tbe Supreme 
Court of India. It is well known that what. 
ever development has taken place in Muslim . 
law in recent times is chiefly due to judicial 
pronouncements rather than to legislative 
innovations. 


2. The selected cases have been dealt with 
under different topics, which are each accom. 


_ panied by brief introductory remarks which 


indicate the nature of, each topic. There is a 
short in&rodnction, and the topics dealt 
with cover inheritance, Wills, pre-emption, 
marriage. dower, divorce, gifts and wakf, each 


‘chapter being preceded by a useful ay nopsia, 


The Indian Constitution charges the Govern. 
ment with a duty to provide a uniform Civil 
Code. Asin many other’ fields, like crime, 
torts, contracts, sales and mortgages, there is 
à common rule forall why cannot there be 
a common rule in other matters as well? 
aska the author. If there is. no distinction 
between a Muslim sale and Hindu sale, why,, 
he sáys, should a distinction be made if a 
gift is made by a Muslim and a non. Mualim. 
"he question of polsgamy, the effects of 
divorce, legitimacy, guardianebip, and the rules 
regarding inheritance, pre-emption, gift and 
wakf, call for a ee probe according to 
the author. 


8. The book carries an index of cases, an 
index of names and topics, bibliography, tbe 
Muslim Personsl Law .Application Act 1937, 
the Diseolution of Muslim Marrieges Act 1939, 
the Moslim Family Laws Ordinance . 1961 
(Pakistan), the Indian Majority Act 1675, and 
excerpta from Holi QURAN, 

R.8.8. 


FIGHT YEARS’ GUJARAT HIGH 
COURT DIGEST (1966-1973! Com- 
piled by Ramesh K. Shah, BCom., 
LL.B, Tne New Gujarat Law House, 
Bavalatif Street, 7 hree Gates, Ahmeda- 

isbad. 1974.-Pp. xi & 375. Price Rs. 
32.50. 


This is a digeet of ihe reported decisions of 
ihe Gujarat High Cuvrt and of the Supreme 
Court pertaining to Gujarat for the period 
1866-1973. The matter pregented is mostly 
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in the language of the various judgments, so 
that the lawyer should be able easily to pick 
up the point at issue. 


— ee 


LAND REGISTRATION FORMS. 
(Being a companion volume to Con- 
© cise Land Registration Practice). 2nd 
' Edition, 1973. By Theodore B. F. 
Ruoff, C. B., C. B. E., Chief Land 
Registrar of H. M. Land Registry. 
Sweet & Maxwell (N. M. Tripathi 
Private Ltd., Bombay 2). Pp. xiv & 

245. Price, 2.5.80 Net. 

The English law relating to the system of 
registration of title to land is contained in 
the Land Registration Act 1925 as amended 
in 1936, 1968 and 1971 and the Rules made 


under them. A registered proprietor of land - 


can dispoge of or deal with such land only in 


the manner authorised by those Acts, and-cer-., 


tain simple inatruments have been provided 
by statute for use in specified circumstances. 
These forms, as printed in the book before us, 
are named “Precedents.” 


2. There are fifteen parts in the book. The > 


firat five deal with headings to forms, first re: 
gistration of litle, prevention of adverse first 
regiatration, conversion of title, and trans. 
fers, Charges and liens, leases. leasebold re. 
form, settled, charity and trust property, and 
rent charges are covered in. the next five 
Parts, the last five parts embracing death ofa 
‘proprietor, cautions and restrictions, the 
matrimonial home, power-of.attorney, and 
contentious proceedings, reotification and com. 
pensation. Apart from an introduction and 
index, the book includes lists of printed and 
statutory forma, practice leaflets for solicitors, 
- registered land practice notes and their 
numbers. 
8. In this edition a few precedenta relating 
to matrimonial homes, leasehold reforms and 
: power of attorney, have been included as a 
resul& of the new legislation touching these 
subjects. An important change concerns the 
method by which registered property will 
need to be described on and after let April 
1974 as a result of the re-organisation of 
local Government. The author hag also aban. 
doned his earlier attempt at propaganda 
directed towards simplicity. The book should 
be invaluable to solicitors and legal executives 
who are often called upon to deal with land 
registry work, 
R.B.8. 
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REVENUE LAW. By Barry Pinson, 
Q. C, LL.B., 7th Edition, 1973. Sweet 
& Maxwell (N. M. Tripathi Private. 
Ltd, Bombay 2). Pp. lxx & 702. 
Price, $7.50 Net. 


The book before us comprises income-tax;. 
capital gaina tax, corporation tax, estate duty, 
stamp duties and tax and estate planning, as 


well as a section on value added tax by Jobn. - 


Gardiner. It is an introductory book, which: 
states the principles of Revenue law in a read. 
able and intelligible form to studente who al- 
ready have some knowledge of basic principles. 
The pretent edition summarises the principles 


of revenue law as they apply in and from the | 
year 1973.74 including the unified system of . 


personal taxation and the imputation system. 
of dividend taxation. 


9. The book, which states the law as at 1st 
August, 1873, is in five parts. Part 1, dealing 


with taxes on income and on capital gains, has 
four divisions dealing respectively with the 
taxation of income of non-corporate bodies, 


ihe taxation of compsnies, the taxation of 
capital gains, and administration, atrsessment, 
and back duty. The other parts deal with estate 
duty, stamp daty, value added tax and tax 
planning. The last mentioned part offers 
a glimpse of problems arising in connection 
with gifts, settlements, arrangements. on 


divorce and separation, wills and pension: 


schemes. The volume carries an index, and 
tables of cases and statutes. 


8. The text of this edition incorporates 
changes in revenue law made by the Finance 
Act, 1973 and judicial decisions of the past 
year. Among the statutory changes are tho 


levy of investment income, surcharge on the 


income of certain discretionary and accumulat. 
ing settlements, which will have important 
consequences as regards personal tax and 
estate planning, snd the new stamp duty on 
"documents relating to the chargeable transac- 
tions of capital companies”. A number of sec- 
tions of the text have been re-written or re- 
arranged, e.g., the section on residence and 
ordinary residence, The subject has been pre- 


rented in s form which enables the book to be - 


used as & text book for examinations: Ib 
should be of help also to the practising lawyer 
or accountant who desires to have at least o 
sufficient working knowledge of the principles 
of taxation to sense when a problem arises. 


R, B. B. 
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Born in 1927 in a village in Shrirampur Taluka, District Ahmednagar, 
he had a brilliant academic career. After taking his Degree in Law with distine- 
tion from Bombay University, he joined High Court Bar in 1951. He was 
President of Advocates’ Association of Western India in 1962 and 1963, and Chairman 
of Bar Council of Maharashtra during 1963-1969. He has been the youngest Presi- 
dent and Chairman go far presiding over Maharashtra State Lawyers’ Conferences— 
at Akola in 1966 and at Parbhani in 1969. He has also been President of Mahara- 
shtra State Lawyers’ Association ‘since 1966 and a Member of Board of Studies, 
Bombay University. He has appeared in ‘important Writs and Civil and Criminal 


matters in the High Court. He has twice declined the much coveted offer of eleva- 
tion to the Bench. 
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INTRODUCTION TO THE LAW OF 
THE EUROPEAN: COMMUNITIES 
(After the accession of new Member 
States.) By P. J. G. Kapteyn and P. 
Verloren Van Theonaat. Professors at 
the University of Utrecht. With a 
Foreword by J D. B. Mitchell, Profes- 
sor of European Institutions, Univer- 
sity of Edinburgh. 1973. Sweet & Max- 
well (N. M. Tripathi Private Ltd., 
Bombay 2), Pp. xx & 433. Price £10 Net. 
This work is a new edition of an introduoc. 

tion ¢o the law of the Huropean Communities, 

published in the Netherlands in 1970. The 


_text of this work was consluded on Ist April 


1972, but the final revision of the text has 
made it pogsible to mention the most impor. 
tant legal developments. A concise general 
guide, it is addressed to all those who have to 


deal directly or indirectly with the law of the 


European Communities, which contains many 
self executing rules, to which the present 
volume devotes spacial attention. Community 
law increasingly, affects more and more parisof 
municipal law, such ag municipal economia and 
social law; Company law, Law of execution, 
law of bankruptcy patent and trade mark law, 
tax law, and parts of criminal law. The book 
helps one to understand the Community back- 
grounds of this influence on municipal law. 

2, The main purpose of the book is to give 
some idea of the specific character of Com. 
munity law with special emphasis on the 
interrelation of the various elementa of Com. 
munity law and on the links between the 
different elementa. The authors have tried to 


. devote as much attention to the historical, 


political, economic, and social background of 
Community law as is necessary to show that 
Community law is not developing indepen. 
dently of this background. As a majority of 
the implementing rules of the Community 
treaties tend to evolve by interpretation and 
are liable to repeated alterations the present 
publication contains only a summary of the 
rights and duties of European citizens, Mem. 
ber States and Community institutions. 

3. There are twelve chapters in the book, 
besides an index and tables of Articles and 
Oases. The genesis of the European Communi. 
ties and the accession of other European 
Countries, general aspects of the European 


` Communities, their socioeconomic principles, 


and then institutional structure are described. 


Polioy-making and Administration, the ad- 
ministration of justice, the establishment and 
functioning of a Common Market. Competition 
policy, and economic and social policies, are 


-the topics of some chapters. Sectional policy, 


external relations, and principal defecta are 
also dealt with. 


A. The book should be of invaluable assis- 
tance to all direot participants in E. M. 0. M. 
officials employed in Government and Com. 
munity institutions, lawyers and the jodiciary, 
as well as for teaching at the University ane 

i R.8.8. 


MILITARY LAW IN INDIA By Dr. 
O. P. Sharma Judge, Advocate Gene- 
‘ral, Indian Navi. Foreword ty P. B, 
Gajendragadkar. 1973 N. M. Tripathi 
Private Ltd, Bombay 2. Pp. xv and. 
455, Price Rs. 33/-. 


The object of the book under review is to 
evoke the reader’s interest in the subject of 
military law so that he can examine the vali- 
dity. and desirability of that law from the 
standpoint of social policy and the need for 
reform, A doctoral thesid approved by the 
Bombay University, it expounds the princai. 
ples and procedures of military law as it has 
developed during the last few centuries, and 
presents all the materials relating to the mili. 
iary code. 

2. The author gives us an insight into the 
working of the court martial system adminis- 
tering the special rules of military law. The 
Scope of review by the civil courts hag been 
very limited, though the jurisdiction of the 
Supreme Court and the High Courta in India 
to iesue writs to any person or authority has 
been preserved by virtue of Articles 32 and 
226 of the Indian Constitution. . The author 
discusses the relationship of courts of law in 
relation to the courta martial and the armed 
forces, and the impact of the Constitution on 
them : he has critically examined some of the 
latest Supreme Court and High Court deci. 
sions notably Ram Swaroop v. Union of India 
(1965) Or. L. J. 238 and B8, B. N. Sharma v. 
Union of India (1968) Or. L. J. 1059. A 
number of English and . American cases had to 
be referred io in this book to illustrate the 
varioug principlea involved. 

3. After tracing the evolution of military 
law in England and its origin in India, the 
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author examines the relation of officers and 
-soldiers to civil life. "Various statutory im. 
munities and restrictions are enumerated and 
the practice and procedure of military tribu. 
nals is described. The suthor examines the 
extent to which the court martial syatem 
affords protection to the rights of the accused 
and to draw attention to those features in 
which the system contrasts with the oriminal 
justice administeréd in our civil-courts, He 
examines the constitutional prinaiple of the 
.pubordination of the military to the civil 
power and how this is achieved in a demo. 
cracy. The constitutional position of the 
Armed Forces has been discussed. Recent 
trends in America towards granting service. 
men all the protection afforded to civilians by 
the Bill of Rights has been examined. The 
rationale for expanding judicial protection of 
the rights of the military is examined and 
the law relating to the duties of the Armed 
Forces in aid of the civil power is explained. 
Recent reforms introduced in America have 
been referred to and certain suggestions for 
reform have been made for introduction in 
India. 


4, A table of cases, bibliography and index 
are included in the book. B 
RS 


A SECOND MISCELLANY AT LAW: 
(A further Diversion for Lawyers and 
others) By the Hon'ble Sir Robert 
Megarry 1973. Stevens (N. M. Tripathi 
Private Ltd., Bombay) Pp. xviii & 420. 
Price £ 4.80 net. 

There are miscellanies and miscellanieg but 
the one before us ig in a class by itself. It is 
a fascinating book—an entertaining anthology, 
needing no introduction to the many lawyers 
and others who have long enjoyed Miscellany. 
at-law firat published in 1955. This, the second 
Miscellany, is uniform with the first Miscellany, 
though it is in no way a new edition of that 
book; it is an entirely new book, which seeks 
to include, as before, wise and witty sayings 
of the judges as well as curiosities of lawyers 
and the law. New material having collected 
since and as a resulé of further researches and 
discoveries of his own, Sri Megarry had more 
than enough matter not only for this Mis- 
cellany, but many more such. 

2. Writing about the 1955 Miscellany, the 
Law Society’s Gazette referred to many of the 
livelier witticiams of the Bench recalled by 
it — the ‘apt comments on counsels argu. 
ments, on gome peculiarly unintelligible legis. 
lation over the world in general. As observed 
by the law journal the author gives us an 
‘astounding miscellany” of art, humour 
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anecdote and genuine jurisprudence (all sup. 


ported by chapter and verse). The only change . 


in Miscellany II is the inclusion of a functional 


table of chapters to help those who seek to. 


find a collection of materials upon a particular 
topic and do not readily recollect the import 
of the titles of each chapter. The first section 
of the book covers Bench, Bars, solicitors, 


Judicial process, contempt, evidence and eon. ` 
The next section deala with law. 


stitution. 
reports, precedents, language and etatntes 
liberty, Marriage. Family and Humanity are 
covered in another section, while the last 
section dwells on topics affecting tax, com- 
merce, property, wille, crime, contract and 


tort. There are an elaborate index and tables. 


of cases and statutes. 


8. The book brings to mind Dr. Samuel 
Johnson's remark, "a lawyer hag no business 


with the justice or injustice of the cause he: 


undertakes, unless his client asks his opinion, 


and then he ia bound to give it honestly. The . 


justice or injustice of the cause is to be decided 
by the judge". As a judge observed recently 
counsel "ought to know how to reconcile the 
interests of his client with the eternal inte. 
regis of truth and justice". The book in short, 
is one of the most delightful books ever to be 
published about Jaw and one which every 
lawyer and many a layman cannot fail to 


enjoy, provided that he has a sense of humonr’,’. 
BSS 


SETTLEMENTS OF LAND: By Brian 
W. Harvey, M.A. LL.B. 1973, Sweet & 
Maxwell (N. M. Tripathi Private Ltd., 
Bombay 2), Pp. xviii & 148, £ 2.25 Net. 


This comparatively short work is not a 
minute examination of the substantive law of 
conveyancing relating to settlements of land. 
Instead of drawing & detailed ordinance survey 
map of the substantive law, the author pre. 
sents something more resembling an serial 
photograph which bringa into relief, modern 
features, especially taxation. 


2. The author has tried to give greater em. 
phasis to the basic skills of draftgmanship than 
is usual. As regards what legislation on settled’ 
land does, he has analysed this first by pre. 
senting the problem in its historial context 
and looking through the eyes of the legisla- 
tive draftsman tried to explain what devices 
he used to solve the problems. The case law 
is then examined, with special emphasis to 
show up the flaws. As regards drafismanship 
at the level of private practice the author haa 
included as many examples as possible, Thera 
are a number of references to the pre 1920 
position, because the modern law of settle. 


A. I. Bu. 
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ments of land cannot be understood without 


gome knowledge of this, position. 


8. In the opening chapter it was pointed 
that owing to economic changes and growth of 
population, the existence of large tracte of 
land in fetters became a problem, and brings 
out the extent of taxation on the land owners. 
The author desla with the genesis and struc. 
ture of the strict settlement, the genesis of 
modern legislation, the structure of the Settled 
Land Act, 1925 trusts for sale, and problems 
arising on legislation. Taxation and the 
modern settlement is dealt with in detail and 
suggestions are offered for reform. The book 
includes an index and tables of statutes and 
cases, It states the law as in March 1973, but 
the main provisions of the 1973 Budget have 
been incorporated. The book clarifies and 
places in context recent legislation and cage 
law. R.B.B. 


FAMILY LAW (Concise College Texts). 
By Judge Brian Grant. 2nd edition 
1973. Sweet & Maxwell (Tripathi) 
Pp, XX & 172, Price £ 2.70 Net. 


Family law in England continues to be 
Bubjeot to rapid change, and this has made it 
necessary to bring outa new edition of this 
book, originally published in 1970. The Oourts 
have now provided some guidance on the inter. 
pretation of the Divorce Reform Ast, 1969 and 
the Matrimonial Proceedings and Property 
Act, 1970. There have also been important 
oases on the matrimonial home. 


2, Among legislative changes in England 


wa may refer to the Guardianship of Minors 


Act, 1971, Recognition of Divorce and Legal 
Separations Act, 1971, Nullity of Marriage Act, 


. 4971, and the Matrimonial Proceadings (Poly. 


gamous Marriages) Act, 1972. Most of the 
provisions of these last two Acts and the 
Matrimonial Proceedings and Property Ast, 
1970 have now been consolidated and replaced 
by the Matrimonial Causes Act, 1973, and 
references in the text are to this consolidating 
Act. A comparative table has been given about 
the previous legislation, 


8, In the 1st Part of the book engagement, 
marriage, husband and wife and recognition of 


foreign marriages are dealt with, In the case 


of failure of marriage, if the law is invoked, 
the choice lies between petitioning for a decree 
of nullity, entering into a separation or main. 
tenance agreement, applying to a magistrate’s 
court for a matrimonial order, and petitioning 
for divorce or judicial separation, each of which 
course of action is covered in the presens book. 
The final Part embraces children's custody 
and guardianship, legitimacy, wardship, adop. 
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tion and children in need. The book, which 
inc'udes an index, and tables of cases and 
statutes, states the law as at lat July Bn 

N | BAB. 


THE LAND COMPENSATION ACT, 
1913: By Harold J.J. Brown, LL.M. 
1973. Sweet & Maxwell (Tripathi). 
Price. £ 1.75 Net. 


The Land Compensation Aot, 1973 confers a 
new right to compensation for its loss in value 
by the use of highways, aerodromes and other 
public works. The Act also amends the law 
relating to compulsory purchase and planning 
blight. The text of the Aot, with annofationg 
by an expert in the field, has now been made 
available to assist people affected by the ex. 
tensive developments in the law relating to 
land compensation. 


2. The Aot comprises 89 sections divided 
into six Parts plus thres Sohedules. Each Sec. 
tion and each Schedule is followed by a note 
of the sources from which it is derived, a 
summary of its effect, and & statement of the 
"cha difference between the new law and 
the old. 


8. The Act supplements the existing provi. 
sion; in several ways. It confers a new right 
#0 compensation for depreciation in land value 
caused by publio works, and it confers powers 
on public authorities to acquire land and take 
steps to mitigate the injurious effect of publia 
works on their surroundings. It provides for 
new kinds of payment for certain categories of 
persons displaced from land by publio autho. 
rities and & number of additions and amend. 
ments are made to the law as to assessment of 
compensation, severance and planning blight. 
For all engaged .in planning and compalsory - 
purchase matters the book is essential. 


B. 8. 8. 


A COMMENT ON SECTION 3 OF THE 
DELHI RENT CONTROL ACT, 1958: 
By N. K. Rohatgi, Bahri Bros. » 728, 
Lajpat Rai Market, Delhi-6. Price 
Rs. 2.50. 


This ig & research article containing case. 
briefs of all the five cases prescribed for this 
topic for students of law of the Univerelty of 
Delhi, a critical account of the case law and 
parallel Indian and English provisions on the 
Subject, and suggestions for reforma in tha 
section. R. B. 8. 
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THE WATER ACT, 1973 : By J, Mclon- 
ghlin, LL. M. Sweet & Maxwell (Tri- 
pathi). Pp. xx & 143. Price £ 1 Net. 
The effect of the Water Act, 1973 on the 

Water resources in England was expected to 

be ag profound as the effect of ihe Local Gov- 

ernment Aot, 1979 on other branches of Local 

Government. The book before us provides an 

annotation of the Act with particular reference 

tò the changes it makes. 

9. The Water Act, 1073 has re.atructured 
the system of public authorities through which 
the management of water resources and the 
various functions relating to conservation, 
water supply, cewerage & sewage disposal, pre. 
vention of river pollution, fisheries, land drai- 
nage and recreation are exercised in England 
and Wales. Many of the powera hitherto exer. 
cised by public authorities have been trans. 
ferred to nine regional water authorities. 


8. The Act comprises forty sections, divided 


into four Paris plus nine Eohedules. Each. 


gection and each Schedule is followed by & 
note of the cources from which it fs derived, 
a Summary of its effect, and a statement of the 
points of difference between the old law and 
the new. It will be useful to all engaged in 
the public services, estate agents and TE 


RELIGION : THE SCIENCE OF 
HUMAN LIFE, By Jagannath Prasad 
Dwivedi, Sr. Advocate, Supreme Court 

' of India, 1st edition, 1970. The Inter- 
national Academy of Religion, J abalpur, 
p. 78, Price Rs. 3. - 

: Under suitable headings the author hag ‘ably 

re-arranged several aspecta of philosophy. He 

throws a flood of light on the salient features 
of various religions, at the same time empha- 
sising that thongh there may be several reli- 
gions in the world, they ‘all lead to the same 
goal. R. 8. 8. 


E; E.C..LAW. By Anthony Parry, B.A. 
(Cantab) & Stephen Harry, B.A., (Can- 
*ab), Sweet & Maxwell (Tripathi), 
Pp. xlvi & 511, Price £ 6.50 Net. 
Denmark, Ireland & the United Kingdom 

became members of the E. E. C. on isi 

January 1973, and this book gives a concise 

picture of the whole range & scope of E. B. C. 

Law at the time of their accession, while dig. 
cussing at the same time the accession arrange. 
menia themselves, In analysing Community 

Law the authors have tried to place it in its 

“European” context rather than to examine 

its impact on existing U. K. Law, The order 

of discussion generally follows that in which 
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matters are dealt with by the E. E. 0. Treaty. 


It being neóessary to understand the working. ` 
of the Community institutions as a prerequi. . 


site to any analysis of the treaty, the Commu. 


nity Institutions are discussed first, followed’ . 


by an examination of the heads of jurisdiction. 


of the Court of Justice and the nature of Oom.. ' 


munity Law:in general. The’ various provi. 
siona of the Treaty relating to economic aoti.. 
vikies are then diecussed. The chapter head. 
ings are self explanatory. 


2. The book is divided into eight Parts and 


thirty-eight Chapters. The general structure- 
of E, E. C. and its governing Treaty is des. 
cribed,.and its Commission, Council, Parlia:. 
ment and various consultative bodies are- 
examined, while there is a separate chapter- 
for the Court of Justice. The important topics 
of supremacy and direct applicability of Oom. 


‘munity Law are each given a separate chapter. | 


Considerable emphasis has been placed upon g. 


discuesion of the casejJaw of the Court of - 


Justice. 


3. The freedoms fundamental to ihe B. E. 0.. 
Customs Union, viz. freedom of goods, per. 
sons, Capital & Transport, are discussed and , 
the ensuing chapters analyse the various topics 
of Community economic Law, and separate 


Chapters have been devoted to Company Law, 


to the approximation of Laws in general, and: 
to regional policy. he chapters on compe- 
tition Law, taxation, and economia polioy 
attempt to give comprehensive surveys of. 
Community economic policy. Elsewhere in 
the book the authors deal with the manner in 
which the Community and ita institutions are 
financed, with the personality of the Commu. 
nity in international and'domestie Law, with 
ita privileges, immunities, and legal -liabilitiog. 
An account of the commercial policy of the 
Community and of its external relations ie 
given, and, in the last Ohapter, ihe European 
Communities Act, 1072 is examined ‘with ‘a. 
view to seeing how Community law is received 
‘into English Law. 


4. In addition to a bibliography snd index, 


the book contains the Provisions of the Trea. 
ties governing the Institutions and tables of 
Community Treaties, Community Acts, Inter: 
national Agreements; National Constitutions 
and Laws, and Cases. 
‘BBS. Ei 


THE LAWYERS' DIARY 1973-74, 
Sweet & Maxwell. (N. M. Tripathi. . 
This Diary contains as much legal informs. 

tion as possible without duplicating material 

in the Law List. It covers a lot of miscellane. 
ous information about conveyancing, probate, 
commercial, litigation, statutes, solicitors 


A, L Re- 
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duties and taxes, and international section. 


The Diary covers legal year Ootober 1, 1973 
to Beptember 30, 1974 and there is page for 
every working day. Less space per day is 
given for the period 1.10.74 to 31-12-74, but 
of course this portion will be covered in the 
next edition on the basis of a page to & work. 
ing day. Now it should be useful for noting 
forward engagements. But how far can this 
Diary be useful to tha praotising lawyer in 
India! R.8.8. 


c 


LAYTIME. By Michael Brynmon Sum- 
merskill, M.A, BCL, A.CILI. 2nd 
Edition, 1973. Stevens  (Tripathi) 
Pp. xxxii & 301. Price, £ 9.80 Net. 


Laytime is the time during which a ship ig 
lying. for the purpose of loading or discharg. 
ing, as distinct from moving with the object of 
carrying her cargo from one place to another. 
This book is about the time allowed for a ship 
to load and discharge: Laytime. The book 
deals with the general principles of laytime; 
when it begins, when it ends, how it may be 
suspended: and how the cost of this time can 
be converted into a financial debit to one of 
the parties concerned. 


2. The book opens with sn introductory 
chapter. followed by a chapter dealing in 
detail with laytime time olanses and their 
effects. It then discusses the situation where 
Isytime ig not fixed, and time is reckoned to 
commence. The conditions of weather and the 
question of the suspension of laytime other 
than by bad weather are discussed. The rela. 
tionship of loading and discharging times is 
covered, and chapters are devoted to demur. 
rage, liability for demurrage. and despatch. 
Explanation throughout is supported by refe. 
rences to actual clauses from common charter 
party and bill of lading forms and to many 
leading cases. 

8. A substantial part of the world’s charter. 
parties and booking notes for international 
voyages is in English, and in most cases they 
are subject to English rules of construction. 
Thia book deals with the problems encounter. 
ed daily all over the world by charters, ship. 
owners, brokers, arbitrators and lawyers, by 
their agents in ports of call, and by ships’ 
masters. Over twenty cases on Iaytime pro. 
blems, decided by English Courts since the 
firs} edition appeared in 1966, are now dealt 
with in this second edition, and the principles 
set out are those of English law. So far as 
possible the cases have been allowed to speak 
for themselves, and the judges to explain the 
law in their own words. The vast majority of 
charter-parties, wherever concluded, provide 
for London arbitration, and in many other 
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countries considerable attention is paid to de. 
cided English cages. 


A, In order io avoid disputes relating tò 
agreements, the use of clear and unambigucus. 
words is imperative. Chartering and shipowning 
entities often draft and amend the forms used 
by brokers, and adapt them to new trades, but- 
they still use phrases hallowed by custom or 
approved by the Courts, These phrases &: 
terms give rise to differences of opinion, parti-- 
Gularly in the sphere of laytime, and this 
book should therefore, prove a blessing to- 
every one concerned. 


B. The book carries an index as well as 
tables of cases and of statutes. 
R.S.S, 


FORMS & PRECEDENTS: (British 
Shipping Laws No. 6) By Raoul Colin- 
vaux, David Steel & Vincent E. Ricks 
Stevens (Tripathi) Pp. xxiv & 501. 


The creation of good precedonts has been. 
ihe major object of this book. But the 
Admiralty parts are intended to assist not only 
practitioners and officials in England, but ali 
those in Commonwealth States who have 
adopted English Admiralty practice without 
the know-how necessary to apply it, All 
Admiralty pleadings and pleadings of the Oom- 
mercial Conrí have been specially drafted for 
this volume by Admiralty Oounse) and Counsel 
for the Commercial Bar. 


2. The first chapter on -Model Bills of 
Lading, was solely devised as precedents for 
use by the mercantile world. The reliable- 
draftsmanship, abbreviation in size and ease 
in use are an obvious need in international 
trade and to others generally. Much inter- 
national consultation and the work of oom. 
mittees like the Thoracyasft Committee on the 
simplification of International Trade Procedure: 
has been relied upon. This is followed by the- 
Model Passenger Ticket which, it is hoped, 
will be demanded of shipping lines by reput- 
able travel agents, A mass of charter parties- 
in approved forms were available to the 
authors, but as negotiated in practice, each 
becomes & mass of typed clauses almost com-. 
pletely overriding the approved forms, : It- 
being pointless, therefore, to draft a model 
charterparty as a precedent, what the Authors- 
have done is simply to exhibit a specimen of a. 
model charter for very limited purposes. Many 
clauses in approved forms are not intelligible 
to the merchant or broker, and therefore- 
alternative clauses in approved forms are set 
out in toto. 

8. Contracta of carriage by sea: TA 
and Admiralty forms are the titles of the 
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-3 paris in the book. Among other headings, 
the precedents cover arrest, the writ, inter. 
Joeutory proceedings, judgment in dafanlt, 
refererce to Registrar, limitation of liability, 
appeal, arbitration and county Court. The book 
Carries an useful index and tables of cases and 
statutes. 
NS B.8:8. 
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INTERNATIONAL CONVENTIONS 
OF MERCHANT SHIPPING (British 
Shipping Laws Vol. 8). By Nagendra 
Singh, M.A., L.L.D., Judge of the Inter- 
national Court of Justice. 2nd Edition, 
1973. Stevens & Sona Ltd., 14, New 
Fetter Lane, London E. C. 4 (Tripathi), 
Pp. xx 1697. 


More than eight years have elapsed since 
the lgt edition of this valuable collection of 
international maritime conventions along 
with voluminous commentary by Dr. Nagen. 
dra Singh was published, and since then there 
hae been considerable addition to the litera. 
tare on the subject. The provisions of these 
maritime Jaws, which are to be found in 
treaties, are very far.reaching. In the pre. 
‘gent volume, the major international conven. 
tions are set out under five principal seotions : 
Technical and Operational Conventions; Em. 
ployment, Welfare and Status of Seamen: the 
unification of private Maritime law; the Law 
of the Sea; landlocked States, Ports, Canals, 
and Straits; and the International Organisa- 
tion relating to Merchant Bhipping. A mere 
glance at the detailed rulea which form part 
of the technical and operational conventions 
(Part I) shows what great strides have been 
made in international legislation. The inter- 
governmental Maritime Consultative Organisa. 
tion (IMCO) in the fifth Part and ite texts are 
manifested in the texts of several conventions, 
As a result of the activities of UNOTAD and 
the UNIOITBAL, ef which -the present 

` author was chairman, Part IV of this work 
had to be considerably xevieed in order to 
bring it up to date. Apart from the process 
of continual revision, there bave also been 
outstanding additions made to the existing 
` framework of international rules and regula. 
ions. 

2, The outstanding achievements of the 
1970 I.L.O. maritime session have been 
covered at some length and a Consolidated 
list of ratifications to I. L. O. conventions as 
on lst January 1971 has been given under 
s fresh heading. Again in the field of private 
maritime law there have been several new 
conventions apart from a revision of the 
existing conventions. In fact this dual pro. 
esa of revision of old laws and framing of 
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new ones has been a feature of every part of ~ 


this Volume. The entire new subject of oil 


pollution has necessitated the creation ofa . 


separate head of subject entitled "Marine 
Environmental Law.” 

8. In short this authoritative compilation 
of basic documentary materials useful to the 


-technician should be of special importarce in 


international maritime transport, where diplo. 
matic: conventions gerve diplomatist, jurist, 
administrators, ship’s master and harbour 
authority. io one and all of whom it should 
prove to be an indispeneable work of refer. 
ence. It is only a sign of the author'g 


modesty that he shonld be simply hoping that | 


this revised edition whith brings to date the 


collection of laws relating to international ` 


merchant sbipping will be found useful-by 
shipowners, seafarers and lawyers interested 
in maritime matters. 


&. There is an Index and Appendix. 
i 
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ENGIISH LEGAL SYSTEM. 

K.R. Riralfy, Ph. D., LL.M. 5th 
Edition 1973. Sweet and Maxwell 
(Tripathi). Pp. xxvi & 30. Price, 
£3., 

Since ‘the publication of the last edition in 
1967, a number of important statutes have 
been. enacted, like the Courts Act, 1971, the 
Criminal Justice Acts of 1967 and 1972, and 
the European Communities Adt of 1972. 
This has necessitated changes in the chapters 
on oriminal procedure and on matrimonial 
proceedings ag well ag in several other chap. 
iers, The divisions of English law, history 
of substantive law, sources, and an outline 
history of the Courts have been dealt with, 
followed ‘by separate chapters on criminal 
procedure, writ proceedings in the High Court 
(Queen's Bench Division), other civil proceed. 
ings, civil appeals, special courts, costs, legal 
aid, and evidence and the legal profession. 

2. The modern Supreme Court of Judicature. 
consista of ihe High Court of Justice, which is 
a court of first instance, and the Court of 
Appeal. The High Court is divided into three 
Divisions, each of which has had a separate 
history. Some time after the Norman conquest, 
& group ot; royal officials began to epecialige 
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in the trial of routine cases, and the kind of: 


administrative council formed a permanent 
Court. Appeals lay from there specialist judges 
to the Great Council, the ancestor of the Honse 


of Lords. The House of Commons acted a8 a ' 
court only ‘in connection with its privileges. . 


The undivided royal court gradually split into 


‘three separate courts, which in the last century 


were re-united in the Queen's Bench Division. 


i 
‘ 
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` The Court of Chancery. developed rather later, 
becoming the Ohancery Division in the last 
century. The Family Division ia descended 
from the old ecclesiastical courts. 


8 In recent times there hag been a shift of 
interest away from the Queen’s Bench Divi- 
sion and the High Court to new Courts like 
the Restrictive Practices Court and the Indus- 
‘trial Relations Court, to lower courts like the 
country courts and magisirate's courts, and 
to the several tribunals that have grown up 
‘outside the traditional legal system. 


4. Generally counsel studies the cases as 
reported in regular eeries of law reports year 
by year. Separate volumes are issued for each 
Division of the High Court, including appeals 
to the Court of Appeal. The law Reports first 
appear in monthly issues, Oases reported in 
this series are submitted to the judges who 
gave the judgments, for revision before publi. 
cation. Weekly issues also appear, known as 
the Weekly Law Reports, and they contain 
many cases of secondary importance. Useful 
reports also appear in the London Times in 
advance of the regular reports and they come. 
ae include cases not reported anywhere 
else. 

B. The law is generally stated as on Ist 
‘October 1972 but a few major changes eince 
that date have also been mentioned. While 
the Book was in the process new legal aid 
assessment rules have appeared and a new 
practice direction ag to exovsing members of 
the jury. A table of cases, a table of statutes, 
and an index complete the usefulness of the 
Volume, R.8.8 


WHEATCROFT AND WHITEMAN 
ON CAPITAL GAINS TAX. 2nd Edi- 


tion, 1973. Sweet & Maxwell (Tripathi),' 


Pp. XXVI & 376, Price, £ 8 Net. 


The first edition of this book entitled 
Wheatoroft on Capital Gains appeared in 1967. 
Since then the Capital Gains Tax has changed 
considerably, the most fundamental alteration 
being the abolition of Case VII of Hehedule D 
in 1871. This has resulted in there now being 
only one comprehensive tax on capital gains 
in ihe United Kingdom. The law and praotice 
is now much simpler and this is reflected by 
the size of this volume—approximately half 
the length of its predecessor, Wheatoroit on 
Capital Gains Tax, of which this is in effect 
the second edition. 

2. Examining the Oapitel Gains Tax and 
the change to corporation tax In respect of 


chargeable gains, the book deals with indivi. 


duals chargeable in their own beneficial capa- 
city, and other individuals chargeable in a 


REVIEWS 


Journal 59 


fiduciary capacity. It considers the position of 
& company in relation to chargeable gains and 
determines the consideration which the person 
who dispoges of an asset derived on that dis. 
posal. It then deals with an acquisition or 
disposal by way of gift and with the inter. 
relation of capital gains tax and estate duty. 
The application of capital gaina tax in the 
creation and administration of trusts, the pro. 
bleme of acquisitions and disposals of aeretg 
between & company and its shareholders, are 
considered, and the main capital gains tax 
rules collected in one place. Various exemp- 
tions to tax for tangible movable property and 
other relief based on estate duty models are 
considered. Ihe book covers also the special 
provisions for land and buildings, capital 
gains, treatment of leases, the problems of the 
interrelationship between tax on income and 
tax on capital gains the general rules- for ihe 
computation of capital gains and losses, and 
the rules where a foreign element is involved. 
There are also chapters on debts, options, con- 
tractual rights and insurance policies, valua- 
tion for capital gains tax, and the general 
printiples for the computation of capital gsins 
and losses. There ig an index, a table of cases, 
and a table of statutes. 
RS 8. 


FURTHER BUILDING AND ENGI- 
NEERING STANDARD FORMS. By 
I. N. Duncan Wallace, Q.C, M.A. 
(Oxon. 1973. Sweet & Maxwell iTri- 
pathi). Pp. XX & 248, Price, $ 7 Net. 


In the same way aa its predecessor, Build- 
ing and Oivil Engineering Standard Forms 
(BOF for short), the present book gets out 
the texts of the various contracts in con- 
venient stages, and then follows with a detailed 
commentary, concentrating on points of ‘diff. 
culties or points requiring explanation, whe- 
ther from’ the legal or commercial point of 
view. The whole approach is to tackle the 
gubject as a Commentary for persons in the 
industry or their legal advisers rather than as 
a beginner's guide, The underlying policy and 
the practical consequences of the contract are 
kept in the forefront of the discussion and are 
often critically examined. 


2. The formal heading of the first contract 
is "General Conditions of Government Con. 
tracts for Building and Civil Engineering 
Works,” invariably known by its reference 
number, "COO/Wks/l." This is followed by 
“Model A Form of General Conditions of 
Contrast for uss in connection with Home 
Contract-With Erection.” Another document 
is formally entitled "Form of sub-contract 
designed for use in conjunction with the IOK 
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General Conditions of Contract": A new 
edition of the FASS nominated form of sub. 
contract was issued in April 1971, designed for 
use in 
ordinary ‘private’ sub.eontractors of main con. 
tractors. The last contract form, issued uni. 
laterally by the NFBTE in 1970 is recommend. 
ed by them for package.deal situations, so 
that no architect ox professional adviser of 
the employer features in the contract. The 
book contains an index an table of cases. 


8. Tbe work should be invaluable to bulld. 
ing, engineering, mechanical and electrical con- 
tractors, civil and mechanical engineers, private 
developers and the legal profession. The pre- 
gent book completes the building and civil 
engineering series and is more or legs a con. 
tinuation of the author's earlier commentary, 
Building and .Oivil Engineering Standard 
Forms. RAB. 


ADVOCATES—HOW TO MARE FOR- 
TUNES. By Rama Reddi, Advocate, 
5th Edition 1974. Panchayat Publica- 
tions, Opp. High Court Buildings, 
Hyderabad, A. P., Pp. vii & 124. Price, 
Rs. 9-/. 

Several books have been published, in India 
as well as England, for the practical benefit 
of the bydding lawyer as well as for the 
guidance’ of the lawyer established in the pro- 
feesion. There arse books on professional ethics 
and dissertations on how best to train and 
equip himself. There i8 at the outset the choice 
of the place for setting up practice, the matter 
of the advocates’ social relationships with 
friends and potential clients, and his attitude 
to the judge and other court officials. There 
are questions affecting his personal appearance 
and dress, his personal manners, and the 
thoroughness with which he prepares his brief. 

: These and other sundry matters, including the 
manner of presenting his case in the Court in 

a lucid, cogent and convincing way, and the 

impressions he oreates about the fairness or 

justice of his cause, all go far in making ox 

. marring a lawyer's prospects at the Bar. The 
latest addition to such books is the one under 
review. The author presumes to teach the 
advocate how to make fortunes. He certainly 
gives useful tips to the beginner as to how to 
go abont his work in the conditions obtaining 
in India. He discusses the personality of the 
lawyer, how to get cases, and how to “endear” 
yourself to the judge. How to prepare a case, 
standards of professional conduct, and the 
judiciary and advocate, are some other chapter 
heads and they are worth a perusal. 


Ped 
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SALMOND ON THE LAW OF TORTS. 
16th Edition by R. F. V, Heustom 
D. C. L. (Oxon.), M.A., LL.B., (Dur lin), 
Sweet and Maxwell (Tripathi). Pp. xcii- 
& 645, Price, £ 6.60 net. 


A tort is a species of civil injury or wrong. 
The distinction between civil and criminal 
wrongs depends npon the nature of the appro. 
priate remedy provided by law. A civil wrong: 
is one which gives rise to civil proceedings,- 
which have as their purpose the enforcement- 
of some right claimed by the- plaintiff as 
against the defendant. Oriminal proceedings, 
on the other hand, are those which have for 
their object the punishment of the defendant. 
for some act of which he ig acoused. Often, the- 
same: wrong is both civil and criminal. 


2. The scope and object of the present work 
is to set forth the principles of the law of 
torts'with "as much precision, coherence and 
system as the subject admits of and with as 
much detailed consideration as ja necessary to 
make the work of pradtical ulility". The- 
seventh and three gneceeding editions were 
edited by W. T. 8. Stallybrase; whose suo. 
cesor, the preseni editor, ig carrying on the 
tradition of trying to make the book as good 
as one can, ‘without forgetting that ib ie 
Bir John Salmond's own work”, The whole text 
bas been checked against the sixth edition, 
the last to be prepared by Sir John Salmond, 
and‘ nothing has been deleted which stilb 
seemed to have apy value. There are over 
200 sentences or paragraphs which have beem 
guoted in ‘Judgments with approval. As regards: 
the number of Commenwealth cases cited, 
however, the editor bas noted only those of 
real. significance in appellate tribunals. 


2. The general principles of tortious liabi.. 
lity, trespass to land, nuisance, interest in 
chaitels, reversionary interests, and trespass 
to the person are dealt with. Defamation, 
negligence, statutory duties, dangerous pre. 
mises, dangerous chattels and liability to fire: 
are ‘covered. Attention is focussed on liability 
for animals, domestic relatione, economic rela. 
tions, industrial relations, deceit and injurious 
falsehood. Other chapters dwell on wrongful: 
process of Jaw, miscellaneous defences, dama. 
ges'and their measure in particular torts and 
remedies. There is an index, a table of caseg,- 
and a table of statutes. The law is stated in 
the light of the reports and other literature 
available on let October 1972, although 
jt |bas some times been possible to mote 
briefly important later developments. 

8. As administered in India, the law of tort 
is the English law as modified by such enact. 
ments of the Indian legislature as the Fatal 
Accidents Act, 1856, Carriers Act, 1665, 
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Act, 1911, Workmen's Compensation Act, 
1923, Bale of Goods Act, 1930, Employers’ 
Liability Act, 1938, and the Specific oo 
R.8.8. 


PATENTS FOR INVENTIONS AND 
THE PROTECTION OF INDUS. 
TRIAL DESIGNS. By. T. A. Blanco 

' White. 4th edition, 1974. Stevens (Tri- 

_ pathi) Pp. lxix & 749. Price, £ 16 Net. 
In the dozen years since the last edition of 

this book appeared, there hss been a maes of 

judicial and official decisions on this subjedt, 


aud naturally almost every page had to bé - 


revised. With the Second World War being 
«ver, the section on war extensions has been 
deleted. In view of the Design Copyright Act, 
1968.-the author deals fully with the. recent 
copyright cases about industrial designs, to. 
gether with the relevant parts of the Copyright 


, Act. The Act radically changes the relation. 


ships between artistic copyright, under the 
Copyright Act, and design copyright. 

2. The book begins with an introductory 
essay on the working of the English patent 
#ysism as a whole and provides a short histo- 
rical introduction as a background to the pre. 


|, gent law. The form of the patent specification, 


2s 7 ite 


the construction of apecifeations and of their 


. claims, end the permiesible width of claim are 


dealt with. In allegations of infringement of a 
patent, it must be proved that an act hag been 
‘done that was covered by the valid claim of.a 
‘patent, that was reserved exclusively to paten. 


tees, and thab was done by the defendant in 


5 ‘the action. The various grounds on which the 


on ce e 


patent grant may be revoked by the Courts 
dave been discussed. Patent Office procedure 
-has been described, as well as patent applica. 
tions, oppositions, sealing, maintenance and 
‘restoration after lapse. The author covers the 


question of extending the term of a patent. 


because the patentee has not been adequately 
‘remunerated, aud the question of the amend- 
"ment of a specification after acceptance. 


8. There is a chapter on industrial designa, 
covering the Registered Designs Act 1949 and 
the Copyright Act, 1956, whioh discusses the 
‘formal considerations involved in the grant 
and registration of licences for inventions and 
designs, implied licences, implied terms in 


j' express licences, and abuse of monopoly’ are 


dealt with. Patent; and design registrations 
-aro effective against the crown, but subject to 
the proviso that any government department 
-or party authorised by it may make or use 


‘any patented invention, and the practice is- 


described in proceedings in the Supreme 
Court in matters concerning patents, ` design 
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registrations, and copyrights-used industrially. 
Thete are three useful Appendices containing 
the relevant Acts and other additional enaoi- 
ments and lists of Convention Countries, tables 
of cages and statutes, and index. The law 
is here stated asat lst June 1973, . witha 
few later important cases known to the 
author. 

4. Itis well to remember that the Indian 
Patents Act 1970, which came into: force on 
90.4.1072, is generally based on the U. K. 
Aot of 1949, but contains provisions giving 
the Government far.reaching powers regard. 
ing the uae of the patented article, ae 

4 . R. LI LI 
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-SWEET AND MAXWELL'S EURO- 
PEAN COMMUNITY TREATIES, 
Advisory Editor: K. R. Simmonds, 
M. A., D. Phil, (Oxon) Pp. xii & 334, 
Price, £ 4 net (Tripathi), 

On 1st January 1973 ihe United Kingdom 
became a member of the European Communi. 
ties. The European Communities comprise 
the European Coal and Steel Community, the 
European Economie Community, and the 
European Atomic Energy Community. The 
Treaties establishing these Communities have . 
been amended and are affected by three other . 
msjor treaties known zas the Masger, the 
Budgetary and Accession Treaties.” Lawyers, 
both in practice and business, and students 
would be glad to possess up to date amended 
text of these Treaties in English .as well ag 
the Huropean Oommunities Ast, 1972, 


3. The Treaties have been arranged in 
chronological order, beginning with the 
European Coal and Steel Community (ECRO 
Treaty) which entered into force on 23rd 
July 1952. Next is the EEO Treaty and the 
Treaty establishing the European , Atomic 
Energy Community (EURATOM), . both en. 
tered into force on- let January 1958, The 
fourth part of the Book consista of the three. . 
amending Treaties, the one establishing & 
single Council and s single Commission of the 
European Communities, the one amending 
certain Budgetary provisions of the Treaties 
and of the Treaty establishing a single Council - 
and & single Commission, and lastly the 
: Treaty concerning the Accession of the King. 

dom of Denmark, Ireland, the Kingdom of 

Norway, and the United Kingdom of Great 
. Britain and Northern Ireland. The Treaty 
came into force on 1st January 1973. 

- 8, Also included are certain Annexes to 
the Treaties and some of the Protocols and 
related documenta published with the Treaties. 
The publishera bave concentrated on legal 
matters. The Treatiés have been printed as- 


at, C 
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revised by subsequent instruments and am. 
, endmenía and repeals are indicated by square 
brackets in the text. The publishers have 
closely followed the text of the published 
. Versions and have not changed even inconsis- 
tent citations. 
' R. B. 8. 
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LAW OF MUNICIPAL TAXATION. 
By K. E. Gopinath, Advocate, Calicut. 
1974. Pp. 98, 54 & XVIII. Price, 
Rs. 10. — 

With the growing emphasis on autonomy in 
matters of lcal admintstration, the subject of 
municipal taxation shotld be growing in 
importance. For discharging the functions 
with which municipalities are entrusted they 
have a variety of financial resources, such: aa 
taxes on property like buildings and land, 
taxes on! trade, fees on licences, rents of landa 
and houses, fees from educational and medical 
institutions, income from commercial under- 
takings, and government grants. Manici. 
palities are not competent to exceed the powers 
conferred upon them, and for the aggrieved 
parties the courts provide a number of 
remedies like declaration, damages, injunc- 
tions, writs of certiorari and mandamus. 

2. In Kerala the law relating to local bodies 
is contained in the Kerala Municipal Corpora. 
tions Act, the Kerala Municipalities Act and 
the Kerala Panchayat Act. Though coming 


under different statutes, the pattern of taxa... 


tion is almost identical subject to certain 
variations according to the local authority in 
question. The author of the precent book has 
made an attempt to deal with the legal princi. 
ples relating to taxaticn. The book is in two 
"Parte; Part I deals with the subjeot-wise com. 
mentaries on the different items of tax levied 
by the local authorities and Part II contains 
the provisions of the K. M, O. Act relating to 
taxation which are included for ready refer. 
ence. Hach chapter ie preceded by an useful 
list of the topics covered and the book bas an 
index. 

8. The book dis intended to cater to the 
needs of not only the legal profession but algo 
of those connected with the administration of 
Panchayats, Municipalities, and Corporations. 
The legal profession and those connected with 
local administration should find the book very 
useful, . R.8.8. 


WHITEMAN AND WHEATCROFT 


ON INCOME-TAX AND SURTAX. 

Third cumulative Supplement up to 

3-9-73. Sweet & Maxwell (Tripathi). 

Price, 81.4.0. , 

For 1973.74 and subsequent years of assess. 
ment the system of personal taxation haa been 
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reformed; ihe eal change ig that surtar ` 


B8 & Fe parate tax ceases to exist and is replaced. 
by a progressive income-tax, The new system. 


of progrestive income tax has been introduced: ° 


by reducing the basio rate of income tax to. 
30 per cent. Changes have been made in the 
income exempt from tax, the statutory and 
total income of an individual, the income of: 


persons, the relief accorded to an individual, . 


the rates and computation of income-tax and 
surtax, the special surtax provisions, postwar 
credits and tax reserve certificates, and the 
new method of charging income.tax for 1973.. 
74 and subsequent yòars of assessment. 


2. The new system of progressive income.. 
tax abolishes earned income relief but im poses. 
a surcharge of 15% on investment income 
over £ 2000. It increases all personal allow. 
ances and reliefs to compensate for the aboli. 
tion of earned income relief, It abolishes ihe 
surtax and introduces bigher rates of income. 
tax on upper ranges of income, rising to a. 
maximum rate of 76 per oent. Separate eurtax 
as agseraments will cease and the incorporation 
of the higher rates of tax into income.tax 
asteggmenta means that these higher rates upto 
2imonthe earlier than if the transitional provi. 
sions relieving hardship caused by this ac.. 
celeration of the surtax bill, These provi. 
sions are discuszed in the present supplement.. 


| o M. e 


wORRicn EXCHANGE REGULA. 


TION ACT, 1973. By Vora Prakashan, 
Ahmedabad. 3rd edition. Pp. VIII and. 
144. Price, Rs. 16. 


The Foreign Exchange Regulation Act, 1973 - 


amends the “law regulating certain payments, 
dealings in forelgn exchange and securities, 
transactions indirectly affecting foreign ex- 
change, and the import and export cf cur. 
renoy and bullion for the conservation of the 
foreign exchange resources and their utilisa- 
tion for the economic development of the 
country. Ita sections include the subjects of 
contracts in evasion of the Act, false state. 


ments, penalty, power to adjudicate, appeals, ` 


powers to summon witnesses, appeal to High 
Court, offences and prosecutions, cognisance of 
offences, application of the Oode of Criminal 


-Procedure and the Probation of Offenders. Act 


and offences by compsnies. The present 
handbook contains an introductory note, rules, 
guidelines, orders and notifications of the 
Ministry of Finance and the Re&erve Bank 
of India, comparative tableg, and the texts. 


with explanations, of both the 1973 Aot and 


the earlier 1947 Act. 
R. B. B. 
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ARCLAYTRUST GUIDE TO UNIFI- 
ED TAX: By B. J. Rutfela, A. B., A. T. 
I. I. 1973. Sweet & Maxwell (Tripathi). 
Pp. 23 & IX, Price £ 1.75 Net. - 


April 1973 saw the introduction of major 
nancial reform: in England. The present 
ok touches briefly on the changes in the 
method of taxing. Gompany distributicns, 
concentrates on the unified system of per. 
sonal direct taxation, anl should benefit 
practitioners as well as students. The esta. 
blished principles have, with one or two 
exceptions, been incorporated in the unified 
system, many of whose problema will be of a 
practioal nature; several examples have been 
included in the text. A single graduated 
system of income tax has of course simplified 
the system, but even that has its complica- 
tions, of which the more complex and less 
common aspects are now considered. The 
text is based on the law enacted on Ist 
September 1973. ———— R. 8. R. 
|, CURRENT LEGAL PROBLEMS, 1973. 
. Edited by Lord Lloyd of Hampstead & 
: Earnest H. Scamell. Vol. 26. Stevens 
(Tripathi). Pp. vi & 288. Price £ 6.75 
Net. 
Tho Faculty of Laws of University College; 
ondon, ia responsible for the delivery of a 
early series of public lectures on topics of in- 
erest to practising and academic lawyers as 
ell as the publio. These are marked by care. 
al scholarship conciseness and considered re- 
erence to current problems, and a selection is 
published in the Ourreni Legal Problems 
series. In addition the present volume includes 
written contributions, not delivered in the 
rent Legal Problems lecture series. 


9, After twenty-five years this is the first 


olume to appear without the editorial direc-' 


ion of Pro‘essor Schawarzenberger, Pre- 
fecBor of International Law in the University 
of London, who however contributes au article 
which concentrates on the perspestive ofa 
' European Common Law, recalling briefly the 
! meanings of the term Common Law in 
Englizh and Continental Law. 
8. Apart from the Presidential Address io 
, the Bentham Club bythe Lord Morris of 
~ Borth Y.Gest on "Natural Justice,” there are 
} eleven other contributions. First comes the 
constructive trust, on which there have been 
several judicial comments. One of the papers 
examines how far such statements accurately 
reflect Court practice and how far these state. 
meni: are desirable. Another refers to ori. 
. mina] Justice. Is it fair, asks a contributor 
to piace all the emphasis on penal reform 
Mand rehabilitaion of the offender to the virtual 
Axclusion of the interests of the victim. 
: enother writer makes it perfectly clear that, 
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whether or nat ratifications are forthcoming, 
WNOITBAL is bonnd to haves considerable in- 
fluence upon the law and practice of interna- 
tional trade. It is the purpose of ane of the papers. 
to present a progress. report on ihe U. N. 
Conference preparatory work as at ihe end 
of the 1978 session of the Sea-Bed Committee, 


"They concentrate on (1) Maritime Boundaries, 


and (3) the Regime of Sea.Bed Exploitation. 


5. Dealing with standards of adjudication 
and judicial law making, the writer urges that 
law making must be seen in the context of 
adjudication, and this i3 accorded legitimacy 
when it satisfies certain standards. Recent cases 
in the law of Partnership have been studied 
under the heads: What isa Partnership? What 
is Partnership property? Authority. of Part. 
ners, admission of new Partners, expulsion of a 
Partner and position of retiring Partner have 
been discussed. In the paper on Negligence, 
the author is concerned to trace the recent 
gyrations of the tort of negligence, paying due 
regard to the actual and prospective role of 
statutory change, ai 

D. There are aleo contribütions on the con. 
trol of mergers under Article 86 of Rome 
Treaty, political discent in the Soviet Union, 
and ihe provisions of seotion 49 (1) (a) of the- 
Administration. of Etates Acts 1925. There 
are tables of osses, statutes, treaties, and ar 


index B.8.8. 
LABOUR LAWS OF INDIA. By B. EK, 
Chakrabarti, M.A. LL.B, Interna- 


tional Law Book House 74, Park 

Street, Calcutta. 1974, Vol. I, Pp^ X 

& 944. Vol If, Pp. vi& 844. Price, 

Ra. 80/- for the 2 Volumes. 

Labour Laws of India contains exhaustive . 
Commentary on all Indian Acts and Rules 
pertaining to labour and other essential topics, 


: with up-to.date case laws and summary of 


important High Court and Supreme Court . 
decisions. Notes & Comments, salient features 


` of the various Acts, problems and solutions. 


and leading cases are prominently featured. 
The Acts include the Factories Aot, 1948, the. 
Industrial Disputes, Act 1947, the Indian Trade. 
Unions Act, 1926, Industrial Employment 
(Standing Orders) Act, Employment of Ohild. 
ren Ack, The Workmen’s Oompensation Aot 
1923, the Apprentices Act, with all other 
relevant topics. : 


2, With a welfare Stats builé on a socialistic 
pattern a8 its ideal the Government of India 
has been busy sponsoring reforms for the 
amelioration of the worker. . The Employees’ . 
State Insurance Act 1948 seeks to extend to 
the employees of factories and establishments. 
certain cash benefits and medical care, the. 
benefits coming from contributions made by 
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"employers, employees and Government. The 
"Payment of Gratuity Act, 1972 is a piece of 
-social "welfare legislation aimed st providing 
gratuity tó employees engaged in faotories, 
mines, oil, fields, plantations, ports, railways 
sand shops and establishments. The Contract 
Labour (Regulation.and Abolition) Act, 1970 
"was the result of & general agreement on ihe 
need to abolish the system where possible and 
to regulate it in other cages, the major pro- 
blem facing them being the need to improve 
4he working conditions of contract labour. In 
1946 a bill to provide for fixing minimum 
"wages in certain employments wherein sweated 
labour is prevalent was introduced in the 
Central Legislative Assembly and finally 
passed into the present Act. Thé Payment of 
‘Wages Adt, 1936, on the other hand, regulates 
.: tthe payment of wages to certain classes of 
- syorkera employed. in industry. It guarantees 
-payment not only in time, but without deduc. 
tions, ^" BS.B. . 


com PULSORY ACQUIS! TION OF 


LAND AND COMPENSATION IN 
NIGERIA. (Law in Africa No. 34). By 
John A. Umeh, M. Sc. (London), A. R. 
LCS, University of Nigeria. Sweet 
&. Maxwell (Tripathi) Pp. xiii & 127. 
Price, £ 2.80 Net. 


We have before us a concise but comprehen. 
ive guide to compulsory acquisition and com. 
pensation practice in Nigeria. Opening with a 
short introduction and a survey of the subject. 
‘matter of compulsory acquisition, the rationale 
-for compulsory soqùieition and pre.colonialcom. 
pensation & acquisition’ are outlined,and there 
is a general” Survey of compulgory acquisition 
.Binee the start of the colonial eva which deals 
with the purposes and general re.actions 
.engendered by them. Sources of compulsory 


acquisition powers are dealt with and compul. .. 


-Bory acquisition ‘procedures examined. The 
various sspects of compensation payable are 
` .digeugied and the machinery for the settle. 
-ment of disputes is examined. 

9. The book provides the reader with & 


-deaper insight into, and clearer understand.: 


-ing of, the problems attending the exercise 
-of the powers of compulsory acquisition of 
private land in a developing country. It pin. 
- -pointe the reforms needed to ensure that 
neither the acquiring authority nor private 
.land.owners suffer hardship as a result of the 
powers of compulsory acquisition for public 
;purposes, . i 
. 3. Estate surveyors and valuers, legal 
-practitioners and university students, land. 
owners and others interested in the compul. 
-sory purchase of lend and the issue of ade. 
.queie compensation will find this guide of 
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great interest, The book carries an index anc 

tables of cases and. statutes, B 

PROBLEMS {OF LICENSORS AND! 
LICENSEES (A STUDY OF THE.| 
AMENDMENT OF 1973 TO THE: 
BOMBAY RENTS.ACT OF 1947). By 
M. N. Morje, B. Com, B.A. A. C. C. S. 
(Lond), LL.M, Advocate, High Court, 
Bombay. (With a Foreword , by 
Hon’ble Mr. Jwtice G, N. Vaidya) 
(Arkay Publications, United. India 
Building, 5th Floor, Bir P. Mehta Road, 
Bombay.). . Pp.'80, Price Rs. 10. 


A: treatise on an old enactment has the 


. advantage of judicial pronouncements which 


have already thrown light on it by discussing 
its objects and import and by interpreting its 
provisione. But when an author. tries to 
envisage the consequences of & new provisicn 
of law he has to go on hig own depending 
solely on his ingenuity. and foresight, The 
author, in. his booklet under review, has amply 
manifested these qualities and others to make 
it instructive and useful. 

9. The wórk.is conveniently divided into 
seven chapters. The first four are devoted to 

a sucoint and clear statement of the objects of 
ibe Bombi Rents Aot (1917), the difference 
between a lease and a license, the general: 
effecta of an amendment of a statute, the 
relevant: English law and the judgments of thr. 
fupreme Court and High Courts. All this 
information appears to have been given. to 
enable-an intellectual appreciation of the last 


' three Chapters which deal with the effects of 


the'Amendment of 1973 on three enactments. 
namely, Bombay Rents Act (1947), Maha, 
rashtra Oo.operative ‘Societies Act (1980) and] 
Presidency Small Oause Oourta Act (1882) 
There three Ohapters; which are the salient 
part.of the work, pnt forward the conditions 
required to be fulfilled to obtain the benefits 
of the new Amendment, the rights of the 


- licensors and licensees and the author's com- 


ments. It is in making these comments that 
the author excels himself and: exhibits the 
depth of his study of the topic and the origi. 
nality of thinking. The author-has ably 
pointed out the lacuna and ambiguities in the 
amendment, difficulties in the working of ita 


‘provisions, the extent of protection to the 


licensees and the waysin which the advantages 
given to the licensees may be avoided. The 
comments also contain a number of valuable 
suggestions in respect of the recent amend- 
ment and further amendment of the Act. 

8. The legal profession will certainly find 
thé bookle& very helpful when the amend- 
ments of 1973 are to be interpreted and 
applied. WNG. 





